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*1  EXPLANATION OF WHY THIS CASE IS OF PUBLIC OR GREAT GENERAL INTEREST

I

Defendant Freeman Swank, Jr., with the assistance of other defendants below, victimized his parents for his own financial
gain and to the detriment of his parents' lawful heirs. Such exploitation is common in current times. See, e.g., Eric Gillin,
Financial Abuse of the Elderly, http:// www.thestreet.com/story/10023597/financial-abuse-of-me-elderly.html; Nerenberg, L.
(1999). Forgotten victims of elder financial crime and abuse: A report and recommendations; Volume 12 Number 2 (2000) of
the Journal of Elder Abuse & Neglect; and http://www.abuse.suite101.com/article.cfm/financial_abuse_among_ the_elderly.
If such conduct may be allowed to go unchecked, it will only continue and become an even broader problem. This court should
take this opportunity to explore the issue and draw attention to it and to encourage lower courts to do the same for the benefit
of all elderly Ohioans, a very substantial and revered, yet relatively powerless segment of our population

II

The proceedings below demonstrate confusion among the lower courts as to the appropriate procedural means of considering
and deciding issues of res judicata, both as to claim preclusion and issue preclusion. For example, a prior dismissal by the trial
court of this action on grounds of res judicata upon a Civ. R. 12(B)(6) motion ran afoul of procedures for taking judicial notice
thereby resulting in an intervening appeal and remand. The result extended the litigation by well over a year only to have the
issue of res judicata again become the subject of appeal. Because the courts are becoming more and more congested, any clarity
and direction this court can deliver to the lower courts and the bar will add efficiency to the court system, thereby conserving
judicial resources, rendering legal services more economical and contributing to the public's faith in the ability of the system
to resolve disputes fairly and justly.

*2  III.

The disputes underlying this litigation arose more than 14 years ago. The predecessor to the case below was filed 10 years ago.
Nevertheless, no judge at any level has undertaken a determination of the required elements of the claims pleaded below or
of the evidence supporting those claims. In belated efforts to expedite conclusion of the litigation (after same was stayed for
five full years), the trial court (two different judges) has twice resorted to the doctrine of res judicata, the results of which have
to date prevented a decision on the merits.

The failure of the courts and involved counsel to date to reach the merits of this controversy despite the passage of so much
time has caused substantial economic detriment to all involved and sets a poor example for the public and the litigants involved.
Intervention by this court is essential if any morsel of justice is to be salvaged.

In initially dismissing nearly 10 years ago Case No. 2000-CV-649 (the prior filing of the claims herein), the trial court did not
address any evidence in the case and in fact did not even undertake an analysis of the complaint for the purpose of deciding
whether or not Plaintiffs had stated a claim upon which relief could be granted. Instead, it concluded that consideration of
Plaintiffs' claims while the core lawsuit was pending would be inefficient. It therefore expressly concluded Plaintiffs' claim
were “premature” and must await a result in the core lawsuit (which remains pending).

This court should grant jurisdiction for the additional purpose of reiterating to the trial bench the importance of deciding litigation
on the merits in the interest of maintaining predictability of and public confidence in the judiciary as the ultimate arbitrator
of disputes.

STATEMENT OF THE CASE AND FACTS
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While the facts and circumstances that spawned the Swank lawsuits, including this case, are intricate and detailed, the underlying
facts in the core lawsuit are straightforward: Each of two brothers, Plaintiffs-Appellants Robert Swank and Clark Swank,
devoted 27 years of labor from 1968 *3  to 1995, for nominal pay and made financial outlays from their own assets to support
the 650- acre farming operation of their parents, Freeman Swank, Sr. and Rheabelle Swank (who are parties to the core lawsuit
but not to this litigation). Appellants did so in direct exchange for and reliance upon their parents' repeated oral promises as
corroborated by their wills that the real estate and the farming operation would ultimately devolve to Appellants. Instead, the
eldest son, Freeman Swank, Jr. (“Jr.”), long absent, geographically and in spirit, from the family farming activities, returned late
in 1995. With the help of his own counsel, who purported to also represent the parents, and with the cooperation of Defendant
First National Bank of Shelby, which purported to be acting in the best interest of the parents, Freeman Swank, Jr. induced
the elderly parents to expel their long loyal sons, Plaintiffs herein, from the premises and convey the farms to him for no
consideration. The conveyances were subject to lien debt but nevertheless involved substantial equity. Moreover, the realty had
immediate and continuous revenue-generating ability.

The two brothers were thereby deprived of the fruits of their efforts expended over the majority of their working lives. The
parents were, incidentally, rendered hopelessly insolvent. Freeman, Jr. continues, 12 years after the conveyances, to pocket
substantial rent and timber sale revenue yet has not serviced the mortgage indebtedness. As a result, a separate lawsuit has been
filed by a lender against the parents, Swanks, Sr., for default on promissory notes and foreclosure of the mortgages. Still, the
parents (including Freeman, Sr., until his death in 2004) remain united with their oldest son and have shunned their long loyal
younger sons (Appellants herein).

In 1997, the two brothers (Appellants herein) first filed suit against their parents asserting various claims including an
equitable partnership, unjust enrichment and promissory estoppel, and against their brother, alleging, inter alia, interference with
expectancy of inheritance. In addition to other remedies, Plaintiffs sought relief under the Ohio Uniform Fraudulent Transfer
Act, R.C. Chapter 1336. The case was bifurcated and the claim alleging equitable partnership was tried in two *4  phases

resulting in judgment for Plaintiffs. Appeals and cross-appeals led to a reversal and remand 1  for trial of the remaining claims
(which, as yet, remain unadjudicated).

After the original lawsuit was filed, Plaintiffs encountered further misdeeds of defendants herein, including their role in
fashioning the original transactions (the attorneys defendants serving as counsel for both transferors and transferee in the
conveyance transactions), in secreting funds of the Swanks parents and Swank, Jr., and in falsifying lien debt all for the purpose
of defeating or forestalling the legitimate claims of Plaintiffs Swanks, below, and other creditors of Swanks, Sr.

Richland County Case No. 2000-CV-649, the precursor to the instant litigation, commenced while the core lawsuit was still
pending, was brought against the participants in the scheme other than the Swanks parents. It asserted spoliation of evidence
and conspiracy to engage in tortious conduct with regard to the underlying transactions. That lawsuit terminated in a dismissal
expressly based on prematurity. Appendix, p. 14.

Just under one year following the dismissal of 2000-CV-649, Plaintiffs refiled the action as Case No. 2002-CV-12. Eight years
later the trial court granted summary judgment to all defendants finding the dismissal of the prior action was on the merits
and therefore res judicata.

On appeal, the Fifth District affirmed the entry of summary judgment. It concluded that the 2000-CV-649 dismissal “was not on
the merits ...” and therefore “is not, standing by itself, res judicata to this case.” Nevertheless, the Court of Appeals found that
proceedings in the core lawsuit (Case No. 1997-11-H) determined that Plaintiffs below did not have a partnership interest in
the farms and that the dismissal of Case No. 2000-CV-649 found an interest in the farms was a necessary element of Plaintiffs'
claims herein. Appendix, pp. 10 to 11, (¶¶41, 43).
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The core lawsuit (Case No. 1997-11-H), after remand from the court of appeals remains pending for trial of remaining claims
and issues that were not decided in the earlier bifurcated trial.

*5  ARGUMENT IN SUPPORT OF PROPOSITIONS OF LAW

Proposition of Law No. I:

A prior trial court judgment entry of dismissal that “was not on the merits,” does not bar a subsequent action on the
same claim. Grava v. Parhnan Twp. (1995), 73 Ohio St.3d 379, 653 N.E.2d 226.

In dismissing Case No. 2000-CV-649, the predecessor to the case below, the trial court recited its view that Plaintiffs must have
“some sort of interest in the farm . . .” in order to prevail upon their claims. Appendix, p. 15. But it dismissed the case based
on prematurity, concluding that it must await conclusion of the core lawsuit, Case No. 1997-CV-11.

When Plaintiffs refiled the action as Case No. 2002-CV-12, a different trial judge ultimately granted summary judgment to
Defendants, concluding the prior dismissal was a decision on the merits and that res judicata therefore operated to bar Plaintiffs'
claim. In deciding the appeal from the trial court decision, the Fifth District Court of Appeals expressly concluded that the
trial court's decision in Case No. 2000-CV-649 was not on the merits. It went on to find that the dismissal in 00-649-H is not,
standing by itself, res judicata to this case. Appendix, pp. 10-11.

If the Court of Appeals had stopped with that finding, its decision would have been correct and a reversal would have resulted.
This court has unequivocally held that a prior judgment must have been a final judgment on the merits in order to bar a subsequent
action on the same claim. Grava v. Parkman Twp, (1995), 73 Ohio St.3d 379, 653 N.E.2d 226 (syllabus). The claim preclusion
form of res judicata is therefore inapplicable. Accordingly, the dismissal in the prior Case No. 2000-CV-649, may not validly
serve as the basis for the trial court's affirmation of the trial court decision. Reliance by the court of Appeals on that dismissal
in any respect was contrary to law.

*6  Proposition of Law No. H:

Issue preclusion is not applicable unless a party asserting collateral estoppel pleads and establishes: (1) that an issue
for determination in the present lawsuit is identical to an issue decided in a prior lawsuit; (2) that all of the parties
to the present proceeding were bound by the decision in the prior lawsuit; and (3) that the prior decision was a final
judgment on the merits.

In their motions for summary judgment below, each of the Defendants-Appellees asserted the trial court's dismissal of prior
Case No. 2000-CV-649 was a decision “on the merits” and, therefore, that this action, as a refiling of same, was barred by claim
preclusion. Defendants did not assert in their summary judgment motions that Plaintiffs must have a partnership interest in the
farm property or any other interest in the farm property in order to prevail and that reasonable minds could not find such an
interest to have existed. More broadly, Defendants did not argue collateral estoppel, the issue preclusion form of res judicata,
i.e., that determination of any issue in Case No. 2000-CV-649, was binding in the instant action. Moreover, they did not contend
that the determination in Case. No. 1997-11-H lawsuit that Plaintiffs had no partnership interest in the farms negated a necessary
element of Plaintiffs' claims herein and therefore warranted judgement for defendants below based on collateral estoppel.

In seeking summary judgment, the movant must initially inform the trial court of the basis for the motion and demonstrate the
absence of genuine issues of material fact. Dresher v. Burt (1996), 75 Ohio St.3d 280, 292. Plaintiffs were not required below
to respond with regard to any issues or elements not raised in Defendants' motions.

In Mitseff v. Wheeler (1988), 38 Ohio St.3d 112, the defendant moved for summary judgment in a claim against a social host
who had furnished alcohol to an underaged individual who was subsequently involved in an automobile accident that caused
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the death of decedent Mitseff. The grounds for the motion were that the social host was unaware the guest was intoxicated.
The *7  trial court granted the motion without stating the grounds therefor. The court of appeals affirmed, holding that while
knowledge of intoxication was not required where the guest is a minor, the plaintiff had offered no evidence of the negligence
of the underaged driver (even though that issue was not raised by the movant below). The court of appeals therein held that a
motion for summary judgment puts the non-moving party on notice that the entire claim is being challenged. On appeal, this
court reversed:

In light of the discussion above, the specific issues raised at the trial level by appellee concerning
proximate cause involved only Johnson's state of intoxication. No other issues were raised and
supported by appellee. Appellee cannot on appeal expand the basis for seeking summary judgment. A
party seeking summary judgment must specifically delineate the basis for which summary judgment
is sought in order to allow the opposing party a meaningful opportunity to respond.

Mitseff v. Wheeler (1988), 38 Ohio St.3d 112, 116 (emphasis supplied).

As noted above, the Court of Appeals rejected the trial court's conclusion that the 2000-CV-649 dismissal was on the merits. It
further found the prior decision was not res judicata with respect to the instant action in the sense of claim preclusion:
We find the judgment entry dismissing 00-649-H was not on the merits, but instead, anticipated that if Clark and Robert were
successful in 97-11-H, then they would have standing to re-file and pursue the causes of action originally set out in 00-649....

We find the dismissal in 00-649-H is not, standing by itself, res judicata to this case....

Opinion below (Swank v. Swank, Case No. 10-CA-2, 210-Ohio-3105), ¶¶ 41, 43 (Appendix, pp. 10-11.

Instead, the Court of Appeals, sua sponte, invoked res judicata in the collateral estoppel sense, i.e., issue preclusion, by finding
two issues had been conclusively decided in two different proceedings. It held that 97-11-H established that Plaintiffs below
did not have a partnership interest in the farm. Opinion below, ¶43 (Appendix, p. 11). It also implicitly found that the trial held
in the preceding Case No. 00-649 that Plaintiffs' success therein (and, therefore, in a refiling of the same *8  claim) required
that Plaintiffs below establish in 97-11-H an interest in the farm. The court of appeals therefore concluded that since Plaintiffs
below did not have a partnership interest in the farm, summary judgment below was appropriate based on collateral estoppel.

The elements prerequisite to the application of collateral estoppel have been clearly articulated on numerous occasions:

. . . [I]n order to assert collateral estoppel successfully, a party must plead and prove the following elements:
(1) The party against whom estoppel is sought was a party or in privity with a party to the prior action;
(2) there was a final judgment on the merits in the previous case after a full and fair opportunity to
litigate the issue; (3) the issue must have been admitted or actually tried and decided and must be necessary
to the final judgment; and (4) the issue must have been identical to the issue involved in the prior suit.
Monahan v. Eagle Picher Industries, Inc. (1984), 21 Ohio App.3d 179, 21 OBR 191, 486 N.E.2d 1165;
see, also, Goodson v. McDonough Power Equip., Inc. (1983), 2 Ohio St.3d 193, 2 OBR 732, 443 N.E.2d
978. [emphasis supplied]

LaBonte v LaBonte (1988), 61 Ohio App. 3d 209, 216, 572 N.E.2d 704, 709 (appeal not allowed, 42 Ohio St.3d 709, 538
N.E.2d 122 (1989)). Accord, Butler Cty. Bd of Commrs. v Hamilton (2001), 145 Ohio App.3d 454, 465; State Ex Re. Smith
v Smith (1996), 110 Ohio App.3d 336, 340. More precisely, a party asserting collateral estoppel must likewise be bound by
the prior judgment:
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In Ohio, the general rule is that mutuality of parties is a requisite to collateral estoppel, or issue preclusion.
As a general principle, collateral estoppel operates only where all of the parties to the present preceding
were bound by the prior judgment....

Goodson v. McDonough Power Equip., Inc. (1983), 2 Ohio St.3d 193, 443 N.E.2d 278 (syllabus). But 97-11-H addressed a
dispute among different parties. Of the defendants herein, only Freeman Swank, Jr., was a party to that case. Moreover, while
it determined that Plaintiffs did not have a partnership interest in the farm, it was not determined therein that Plaintiffs did
not have any interest.

In light of the above requirements, the decision of the Court of Appeals should be reversed on several independent grounds.

*9  1.

Because the trial court dismissal in the prior action (Case No. 200-CV-649) was not a final judgment on the merits, nothing
in that decision may serve to collaterally estop Plaintiffs-Appellants upon any element herein. Accordingly, the determination
in Case No. 2000-CV-649 that Plaintiffs must have an interest in the farm in order to succeed herein is a nullity. And since
the question of whether Plaintiffs are required herein to have an interest in the farms was not raised by Defendants below,
affirmation on appeal on that ground was error,

2.

Several of the defendants herein, Thomas Budd, Vorys, Sater, Seymour and Pease, John Keller, and First National Bank of
Shelby (now Citizens Bank), were not parties in Case No. 1997-11-H. Accordingly, they were not bound by the decision therein
as to whether or not Plaintiff's below had an interest in the farm. Mutuality of parties is therefore lacking and thereby precludes
judgment based on collateral estoppel. Goodson, supra.

3.

Case No. 1997-CV-11-H was bifurcated. The only claim tried (and therefore before the court of Appeals) was that of whether
or not Plaintiffs below had an equitable partnership interest in the farm and, if so, the value of same. Accordingly, the only final
determination made is that Plaintiffs brothers did not have an equitable partnership interest. The Court of Appeals remanded for
trial upon the remaining claims. Trial of those claims may result in Plaintiffs receiving an interest in the farms via constructive
trust or other remedies under the fraudulent transfer act.

4.

Herein, Plaintiffs below asserted various causes of action including that Defendants conspired to interfere with their
expectancies and to engage in fraudulent transfers. This court has *10  recognized a claim for civil conspiracy and has not
required as an element an interest in any real estate. LeFort v. Century 21-Maitland Realty Co. (1987), 32 Ohio St.3d 121,
512 N.E.2d 640. Plaintiffs also asserted a claim for interference with or destruction of evidence, which may be brought against
parties to the action or third parties. Again, although the claim is recognized by this court, an interest in real estate is not a
required element. Smith v. Howard Johnson Co., Inc. (1993), 67 Ohio St. 3d 28, 615 N.E.2d 1037.

Here, in order to successfully invoke collateral estoppel, Defendants below were required to establish that a partnership interest
in the farm is an element necessary to the success of Plaintiffs' claims herein. Defendants failed to do so and, in fact, did not
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even attempt to do so. Even had they done so, Defendants were also required to plead and prove that the identical issue was
decided in Case No. 1997-11-H:
... The burden of pleading and proving the identity of issues rests on the party asserting the collateral estoppel.

... [A]n absolute due process prerequisite to the application of collateral estoppel is that the party asserting the preclusion
must prove that the identical issue was actually litigated, directly determined, and essential to the judgment in the prior action.
[citations omitted]

Goodson v. McDonough Power Equipment, Inc. (1983), 2 Ohio St.3d 193, 198, 201, 443 N.E.2d 978. Once again, Defendants
below failed to sustain, or even attempt to sustain, this burden.

CONCLUSION

Based on the foregoing, jurisdiction should be granted and the case heard on the merits. In the alternative, Appellants are
entitled to entry of judgment of reversal summarily pursuant to S. Ct. Prac. R. III, §6(C)(2) and based on Grava v. Parkman
Twp. (1995), 73 Ohio St.3d 379, 653 N.E.2d 226, and Goodson v. McDonough Power Equipment, Inc. (1983), 2 Ohio St.3d
193, 443 N.E.2d 978.

Appendix not available.

Footnotes
1 Swank v. Swank, Richland App. No. 2004 CA -110, -111,  -112, 2005-Ohio-5524.
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