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This Court should look at the totality of the circumstances. The Appellant presented substantially more evidence to make a prima
facie case of a confidential relationship other than the age of Irma Rogers and the family relationship between her and Jimmie
Cozad. The trial court should have shifted the burden of proof to Jimmie Cozad to prove by a preponderance of the evidence
the lack of undue influence. Jimmie Cozad did not meet his burden of proof. Part of the evidence presented by Appellant was
that Jimmie Cozad borrowed thousands of dollars from Irma Rogers periodically on an open account that he never paid back.
The trial court should have awarded Appellant's attorney a reasonable attorney fee for obtaining judgment on the open account.
This case is about undue influence, not lack of mental capacity.

Irma Rogers was a widow. She never had children. She lived by herself. Jimmie Cozad lived within one-quarter mile of her.
He saw her on a regular basis for 21 years. Jimmie Cozad borrowed thousands of dollars from his aunt from 2004 until 2010.
He did not make consistent payments to her. Although she had several other relatives that lived around her, none of them knew
about the loans. Irma Rogers and Jimmie Cozad kept the loans a secret. Jimmie Cozad took Irma Rogers' gambling at the casino
in McAlester. He would give her $20.00 to gamble with, and he would gamble with $100.00 of her money.

Jimmie Cozad had his name added to the checking account and savings account of Irma Rogers as an owner at the First National
Bank of McAlester on January 11, 2005. Again, Jimmie Cozad and Irma Rogers kept this information secret from the other
family members. Sometimes he wrote checks on her checking account for cash and he kept the cash. Five weeks later on
February 18, 2005, Jimmie Cozad had a deed prepared in which Irma Rogers conveyed all of her real property of 110 acres to
Jimmie Cozad, in joint tenancy with her, with the right of survivorship.

*2  Jimmie Cozad arranged for the preparation of the deed at the abstract office. He wrote out the instructions for the deed on
a piece of paper which he gave the abstract office. Jimmie Cozad took Irma Rogers to the First National Bank when he was
added as a joint owner on her accounts. Jimmie Cozad took Irma Rogers to the abstract company for the signing of the deed.
Jimmie Cozad paid no money as consideration for the deed. Irma Rogers and Jimmie Cozad kept the signing of the deed secret
from their other relatives. In short, Jimmie Cozad used undue influence to gain ownership over all of the assets of Irma Rogers.

Several years later, Irma Rogers told Jimmie Cozad that she wanted to sell 30 acres of the 110 acres to a great nephew, Raymond
Cozad, and his wife, Bobbie Cozad. She later closed the accounts at First National Bank of McAlester and transferred her monies
to another bank without placing Jimmie Cozad on them. After she took these actions, Jimmie Cozad made a complaint to Adult
Protective Services with the Oklahoma Department of Human Services. He complained that Irma Rogers was incompetent, and
was being taken advantage of. The Department of Human Services found no financial exploitation by B.L. Cozad, Raymond
Cozad, or Bobbie Cozad. The Department of Human Services did find financial exploitation by Jimmie Cozad. If Irma Rogers
was of sound mind, why did Jimmie Cozad go to the Department of Human Services and try to get power of attorney over
her? It doesn't make sense that the trial court found that Jimmie Cozad cheated her out of her money, but did not find that he
cheated her out of her land.

*3  SUMMARY OF THE RECORD

There were no additional loans to B.L. Cozad other than the loans to Jimmie Cozad as Appellee states in his Brief on p. 3. The
deposit of $36,215.00 was a deposit into the newly established bank account of Irma Rogers (Tr. at 85). Jimmie Cozad was the
nephew of Irma Rogers. He lived closer to her than any other relative. Irma Rogers had no children (Tr. at 47).

The Department of Human Services investigated Irma Rogers. They received the referral on Irma Rogers on July 5, 2011 from
her nephew, Jimmie Cozad (Tr. at 12). Jimmie Cozad complained that B.L. Cozad and Raymond Cozad exploited Irma Rogers
(Tr. at 15-16). DHS found the allegation of self-neglect by Irma Rogers unsupported (Tr. at 23). DHS found no evidence of
exploitation by B.L. Cozad and Raymond Cozad, as reported by Jimmie Cozad (Tr. at 25). Based on the DHS Policy Manual,
the nature of the referral, her observations of the people she interviewed, and her experience, training, and education, the DHS
worker made a finding of financial exploitation by Jimmie Cozad. The reason for her finding was it appeared that Jimmie
Cozad had used undue influence in the acquisition of property and money from Irma Rogers (Tr. at 28-29).



B. L. COZAD, Personal Representative of the Estate of..., 2014 WL 3707070...

 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 3

In the DHS Manual “undue influence” is defined to mean: When a person uses someone else's resources for their own personal
gain and desires rather than the person that has the resources (Tr. at 29). Later, the trial court reversed itself and sustained a
Motion to Strike the DHS finding of financial exploitation by Jimmie Cozad, because it was supposedly based on hearsay
only (Tr. at 33-36). The trial court committed reversible error when it did this. The opinion of the worker was not based on
hearsay only, but rather it was based on the DHS Policy Manual, the nature of the referral, her observations of the people she
interviewed, and her experience, training, and education (Tr. at 28-29).

*4  Irma Rogers was a widow and lived by herself. Jimmie Cozad was her nephew. She was 74 years old when she signed
the deed (Tr. at 48-49).

Jimmie Cozad began borrowing money from his aunt in 2004. He took his aunt to First National Bank of McAlester on January
11, 2005, and put his name on both her checking account and savings account as a joint owner (Tr. at 48).

Jimmie Cozad wrote on a paper identified as Plaintiff's Exhibit 20, that in October of 2010, he owned his aunt $12,000.00 (Tr. at
54). Besides the $12,000.00 Jimmie Cozad owed Irma Rogers on October 23, 2010, he had borrowed thousands of dollars from
her over the years (Tr. at 55-56). Jimmie Cozad borrowed money from Irma Rogers before the deed was signed on February
18, 2005 (Tr. at 56-57).

Jimmie Cozad did not tell any other person that he was borrowing money from his aunt (Tr. at 60). Jimmie Cozad did not pay
Irma Rogers any money for the deed (Tr. at 67-68). Irma Rogers never told any of her other relatives about naming Jimmie
Cozad as an owner on her bank accounts, and giving him the deed (Tr. at 127-129, 157-158, 170). The trial court should not
have believed any of the testimony of Jimmie Cozad. Jimmie Cozad testified to different facts under oath at trial than he did
under oath in his deposition. He either is a liar, or has a terrible memory. At trial, Jimmie Cozad testified that he did not take
Irma Rogers to the abstract office to sign the deed; that he was not present when the deed was signed; that he did not record the
deed; and that he did not tell the abstract office what to put in the deed (Tr. at 68). In his deposition, he testified that he took
Irma Rogers to the abstract office to sign the deed; that he did the deed; that he did most of the talking; that he was present
when the deed was signed; that he gave the abstract office notes on what to put in the deed; and that he recorded the deed
(Tr. at 69, 122-126).

*5  Four letters that Jimmie Cozad wrote Irma Rogers were admitted in evidence. In these letters, he calls his aunt “babe” and
signs them “with love, Jim”. He controls his aunt by these letters. He told her how to handle an insurance claim, and actually
lie about an accident (Tr. at 75-77).

Jimmie Cozad signed checks on Irma Rogers' bank account (Tr. at 80-86). Jimmie Cozad received a surface damages check in
the amount of $1,650.00 on the 110 acres that was made out to him only (Tr. at 89-91).

In August of 2010, Irma Rogers wanted to sell 30 acres of the 110 acres to Raymond Cozad and Bobbie Cozad. Jimmie Cozad
reluctantly gave in (Tr. at 105-106). After that deed, and after Jimmie Cozad received letters demanding cancellation of the
deed from the attorney for Irma Rogers, Jimmie Cozad made the referral to DHS on Irma Rogers (Tr. at 96-98, 109). Irma
Rogers was afraid of Jimmie Cozad. She had her locks changed. She obtained a firearm and kept it by her bed (Tr. at 138).

Unlike Jimmie Cozad, Raymond Cozad paid Irma Rogers for the 30 acres that he and his wife bought from her. He made her
payments of $200.00 per month (Tr. at 159-160).

*6  ARGUMENTS AND AUTHORITIES
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PROPOSITION 1: THE TRIAL COURT SHOULD HAVE SHIFTED THE BURDEN OF PROOF TO APPELLEE
TO PROVE THERE WAS NO UNDUE INFLUENCE.

The trial court committed reversible error when it did not shift the burden of proof to the Appellee once Appellant made a prima
facie case of a confidential relationship. The facts in support of the confidential relationship are as follows:
1. Irma Rogers was a widow.

2. Irma Rogers was 74 years old.

3. Irma Rogers lived alone.

4. Jimmie Cozad lived one-quarter mile from Irma Rogers.

5. Jimmie Cozad saw Irma Rogers on a regular basis for 16 years before the deed was signed.

6. Jimmie Cozad began borrowing thousands of dollars from Irma Rogers in 2004, which he did not pay back.

7. Jimmie Cozad and Irma Rogers kept the loans a secret from the other family members.

8. Jimmie Cozad had his name added to the bank accounts of Irma Rogers as a joint owner on or about January 11, 2005.

9. Jimmie Cozad took Irma Rogers to the bank when that was done.

10. Jimmie Cozad had Irma Rogers sign a Joint Tenancy Deed for the only real property she owned of 110 acres on or about
February 18, 2005.

11. Jimmie Cozad and Irma Rogers kept the signing of the deed a secret from other family members.

*7  12. Jimmie Cozad took Irma Rogers to the abstract office.

13. Jimmie Cozad gave written instructions that he wrote for the preparation of the deed.

14. Jimmie Cozad recorded the deed.

15. Jimmie Cozad acquired an ownership interest in all of the assets of Irma Rogers.

16. Jimmie Cozad controlled his aunt in letters that he sent her addressing her as “babe” and telling her how to handle insurance
claims and to lie to her insurance agent.

17. Jimmie Cozad made a referral to DHS after his aunt closed the bank accounts and sold 30 acres of 110 acres to Raymond
Cozad and Bobbie Cozad.

18. DHS found no financial exploitation by B.L. Cozad and Raymond Cozad.

19. DHS found financial exploitation by Jimmie Cozad.

20. Jimmie Cozad never paid back all of the loans to Irma Rogers.
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The trial court committed reversible error when it reversed itself at trial and excluded the opinion testimony of Patricia Ross,
DHS employee, that Jimmie Cozad had financially exploited Irma Rogers. Ms. Ross testified her opinion was based on the
DHS Policy Manual, the nature of the referral, her observations of the people she interviewed, and her experience, training, and
education. The trial court reversed its previous ruling and sustained a Motion to Strike her finding of financial exploitation by
Jimmie Cozad. This was an abuse of discretion by the trial court, and contrary to the clear weight of the evidence. Under 12
O.S. § 2701, if a witness is not testifying as an expert, the witnesses' testimony in the form of opinions or inferences is limited
to those opinions or inferences which are:
1. Rationally based on the perception of the witness;

2. Helpful to a clear understanding of the testimony or the determination of a fact in issue; and

*8  3. Not based on scientific, technical, or other specialized knowledge within the scope of § 2702 of Title 12.

The trial court found the opinion of Patricia Ross was based solely on hearsay from family members. The trial court erred
because Ms. Ross had other reasons for her opinion besides the statements from the family members.

The Appellee incorrectly argues in his Brief that in order to shift the burden of proof, the trial court must not only find there
was a confidential relationship, but also must find evidence of incompetency, fraud, or undue influence. This is not the law
in Oklahoma. Cummings v. Garris, 1961 OK 85, 362 P.2d 1106. Wright v. Palmer, 1971 OK 149, 498 P.2d 1401. Moore v.
Moore, 29 P.2d 961 (Okla. 1934). Clinton v. Miller, 186 P.932 (Okla. 1919). Gray v. Gray, 1969 OK 125, 459 P.2d 181.

In its Order filed March 12, 2013, the trial court made no finding that it shifted the burden of proof to Appellee. This was error.
The court should have shifted the burden of proof to Appellee. When this Court looks at the total record, this Court should
find that Appellee did not go forward and make a full and complete disclosure showing absolute good faith and that there was
no fraud or undue influence practiced in the transaction between the parties (emphasis added). Just because Appellant did not
prove fraud or lack of mental competency does not mean Appellant should have lost. Once Appellant proved the confidential
relationship, Appellee had the burden of proving there was no undue influence, which Appellee did not do.

In his Reply Brief, Appellee talks about Gray v. Gray, 1969 OK 125, 459 P.2d 181. This case actually supports the argument of
Appellant. In this case, the trial court cancelled deeds given by a landowner to one of his children, to the exclusion of the other
three children. This Court affirmed the trial court. The action was brought by the landowner and his three children. They alleged
the one child had taken unfair and illegal advantage of his close, fiduciary, and *9  confidential relationship with the grantor
to secure the deeds. The Oklahoma Supreme Court concluded that the record established that the grantee intruded himself into
a position of trust and then misrepresented matters to the grantor to put his siblings in a bad light and to unduly influence the
grantor. This Court stated the following rule:

“Fraud and undue influence will not presumed, but ordinarily must be proven by clear, cogent, and
convincing testimony. However, where fraud and undue influence are alleged and facts sufficient to show
inadequacy of consideration and a confidential relationship are proven, the one occupying such a position
of confidence will be required to go forward and make a full and complete disclosure showing absolute
good faith and that there was no fraud or undue influence practiced in a transaction between the parties.”

Appellee replies upon LaDoux v. Bohn, 1966 OK 223, 420 P.2d 501. This case actually supports the argument of Appellant.
The plaintiff, an aged widow, sued to cancel a deed of her home that she had executed and delivered after suffering a stroke
to the defendant who was helping care for her. The trial court granted judgment canceling the deed. The Supreme Court of
Oklahoma affirmed. The Supreme Court of Oklahoma stated the following rule:
“Where it is shown that a transfer of property was obtained from an aged person by one experienced in business transactions,
and in whom the grantor reposed confidence and was acting upon the suggestion and advice of the grantee at the time of the
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execution of the claim transferred, that such confidential relation arose upon an acquaintanceship of short duration to the time of
the transaction, and that no consideration or a very inadequate consideration was paid the grantor, and there is apparent marked
disparity between the parties in mentality as by experience in business affairs, although the transaction could not have been
impeached if no such confidential relation had existed, a very strong presumption arises, and unless it is successfully rebutted,
a court of equity will set aside the deed so obtained.” (Emphasis added.)

In the above case, the Oklahoma Supreme Court also held that where fraud and undue influence are alleged and facts sufficient
to show inadequacy of consideration and a confidential relationship are proven, the one occupying a position of confidence will
be required to go  *10  forward and make a full and complete disclosure showing absolute good faith and that there was no
fraud of undue influence practiced in a transaction between the parties.

Appellee also relies upon Anselman v. Oklahoma City University, 1946 OK 161, 172 P.2d 782. This case has nothing to do with
the case at bar. The plaintiff did not allege a confidential relationship so as to shift the burden of proof. This case has nothing
to do with the law concerning shifting the burden of proof in cases of confidential relationship. The contract for deed was not
cancelled by the trial court. The Oklahoma Supreme Court affirmed. The Court reasoned that even though the grantor was in
the hospital and in poor health, her estate did not prove lack of capacity.

PROPOSITION II: THE TRIAL COURT SHOULD HAVE GRANTED JUDGMENT FOR THE APPELLANT
BECAUSE THE APPELLEE DID NOT MEET HIS BURDEN OF PROOF OF SHOWING ABSOLUTE GOOD
FAITH AND THAT THERE WAS NO FRAUD OR UNDUE INFLUENCE PRACTICED IN A TRANSACTION
BETWEEN THE PARTIES.

The test is set forth in LaDoux v. Bohn, OK 1966 OK 223, 420 P.2d 501, Cummings v. Garris, 1961 OK 85, 362 P.2d 1106,
Wright v. Palmer, 1971 OK 149, 498 P.2d 1401, Moore v. Moore, 29 P.2d 961 (Okla. 1934), and Clinton v. Miller, 186 P.932
(Okla. 1919). Under these cases, Appellee had the burden of proof to make a full and complete disclosure showing absolute
good faith and that there was no undue influence practiced in a transaction with Irma Rogers. Appellee was required to show
affirmatively that the transaction was fair and free from undue influence. The burden of proof was upon the Appellee to rebut the
presumption of undue influence. Appellee was required to show by clear proof that he has taken no advantage of his influence
and that the transaction was fair and conscionable. When the Court looks at the totality of the record, the Appellee did not
meet his burden of proof.

*11  First, the trial court should not have believed any testimony of the Appellee on any point. He testified to two different
sets of facts under oath in his deposition and at trial. At trial Appellee testified that he did not take Irma Rogers to the Abstract
Company to sign the deed, that he was not present when the deed was signed, that he did not record the deed, and that he did
not tell the abstract office what to put in the deed. In his deposition, Appellee testified under oath that he took Irma Rogers to
the abstract office to sign the deed, that he gave the abstract office written notes he prepared on what to put in the deed, that he
did most of the talking, that he was present when the deed was signed, and that he recorded the deed.

The only evidence offered by Appellee to rebut the inference of undue influence was the testimony elicited by his attorney
during cross examination (Tr. at 113-120). He testified the deed was a complete surprise to him as well as the bank accounts.
He testified that Irma Rogers called him from First National Bank and wanted him to come to the bank. In his deposition, he
testified that he took her to the bank. When the Court reads his testimony, clearly Appellee did not meet his burden of proof.

Appellee relies upon Shaw v. Shaw, 1955 OK 92, 282 P.2d 748. This case has nothing to do with the instant case. It does not
involve evidence of a confidential relationship between the parties to the deed, the shifting of the burden of proof, and whether
or not the party receiving the benefit met their burden of proof.
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The Appellee also relies upon the case of Sacred Heart Parish v. Giacomo (In re Estate of Carono), 1994 OK 15, 868 P.2d
699. Once again, the case supports the argument of Appellant in the case at bar. The trial court invalidated an assignment of
assets to the church, the sole beneficiary. The executrix had assigned all of the estate to the church and drafted her own will
to name it as the sole beneficiary. As to the claim of undue influence, the drafting of the assignment and will established a
fiduciary relationship between the attorney and the executrix; *12  thus there was a presumption of invalidity. The Oklahoma
Supreme Court held that the church did not meet its burden to show that the executrix had the benefit of independent advice
before making the gift.

Finally, Appellee relies upon McSpadden v. Mahoney, 1967 OK 118, 431 P.2d 432 for the proposition that Irma Rogers had
independent advice from the notary public, Carol Johnson, before signing the deed. Carol Johnson testified that she did not
remember this particular transaction (Tr. at 179). In ruling on her credibility, this Court should note that the deed that was
notarized was dated February 18, 2005 and her notary seal had expired on January 25, 2005 (Tr. at 187). She has no memory
of Jimmie Cozad and Irma Rogers on February 18, 2005. She is not an attorney. She did not give legal advice to people. Her
main job was to make sure the person who signed the deed is who they say they are. She did not act as an adviser or counselor
on this transaction (Tr. at 187-191).

PROPOSITION III: THE TRIAL COURT SHOULD HAVE AWARDED AN ATTORNEY FEE TO APPELLANT'S
ATTORNEY.

The Appellee relies upon the case of Office of the Governor v. Dalton, 1977 OK 34, 560 P.2d 971. This case mainly involves
the issue of venue under 12 O.S. § 133. It involved an action brought by certain consultants for breach of contracts and for
services rendered under a Professional Services Agreement entered into with the State. The Oklahoma Supreme Court found
that the action in the trial court was not an action on open account so as to bring it under 12 O.S. § 142. This case did not involve
the award of attorney fees. The Oklahoma Supreme Court found there was no account based on running or concurrent dealings
or that the agreements contained unsettled terms to satisfy the requirements of an open account. This case is distinguishable
from the case at bar.

*13  In the instant case, Appellant's attorney did prove that there were ongoing loans, repayment of loans, and unsettled payment
terms over a period of time from 2004 to 2010. Appellant's attorney does meet the test of the cited case because he did prove
running or concurrent dealings, and unsettled terms.

Finally, Appellee argues Appellant's attorney should not have been awarded an attorney fee under the case of State ex rel.
Burk v. City of Oklahoma City, 1979 OK 115, 598 P.2d 659. The trial court did not deny the Motion for Attorney Fee because
Appellant's attorney did not meet the factors set forth in the cited case. Rather, the trial court denied the Motion for Attorney
Fee because it ruled that it was not a suit on an open account. Therefore, Appellee's argument is misplaced.

*14  CONCLUSION

The Oklahoma Supreme Court should reverse the Journal Entry of Judgment denying cancelation of the deed dated February
18, 2005, and denying the award of the attorney fee in the amount of $6,036.20 to Appellant. The trial court should have shifted
the burden of proof to Appellee because Appellant proved the existence of a confidential relationship. The Appellee failed to
meet his burden of proof which required him to show the transaction was free from undue influence. The loans were based
on running or concurrent dealings and had unsettled terms concerning the payment terms, and therefore they were loans on an
open account. The trial should have awarded Appellant the attorney fee.

End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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