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BRIEF OF APPELLANT JEFF KARRIMAN

*1  COMES NOW THE APELLANT, Jeff Karriman, who submits the following Brief in support of his Petition-In-Error
filed herein.
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SUMMARY OF THE CASE

This is an appeal of a dismissal of Plaintiff/Appellant's cause of action in the District Court of Delaware County, Oklahoma.
Appellant had originally filed a lawsuit against Appellee, Arrowhead Investment and Developments, d/b/a Arrowhead Yacht
Club for *2  personal injuries and lost income sustained as a result of a motor vehicle collision on October 9, 1996, wherein
Appellant's dump truck was hit by a truck owned by Appellee and driven by Oelbert Harwood, who at the time of the collision
was seventy-nine (79) years old. For various reasons, prosecution of the lawsuit was delayed and eventually dismissed without
prejudice, then timely refiled on March 15, 2007. Appellant was represented by several different attorneys throughout the
proceedings. Appellee sought dismissal of the action claiming laches and/or failure to prosecute, and that matter was heard by
the trial court on June 3, 2010. The trial court denied the motion, stating that Appellee could renew his request if Appellee could
demonstrate prejudice. A pre-trial conference was held August 4, 2009, an agreed pre-trial order was to be filed by August
11, 2009, and the matter was set for jury trial on September 13, 2009. After pre-trial conference and while circulating the pre-
trial Order, Appellee renewed his Motion to Dismiss, alleging that Delbert Harwood, Defendant's witness and the driver'of
the vehicle had died on July 4, 2009. Honorable Robert G. Haney, District Judge, sustained the motion finding Appellee was
prejudiced because of the death. It is from that ruling that this appeal is lodged.

SUMMARY OF THE RECORD

. There being no testimony presented at trial, consideration of the following pleadings are necessary to a full understanding
of the questions before this Court:

PLEADINGS:

A. Plaintiffs Petition filed March 15, 2007
B. Order Nunc Pro Tunc filed January 6, 2010

C. Journal Entry filed November 4, 2009

D. Defendant's Motion to Dismiss based on Failure to Prosecute and Laches and Brief in Support filed May 18, 2009.

*3  E. Plaintiff's Motion for Pre-trial Conference filed May 29, 2009

F. Plaintiffs Objection to Motion to Dismiss filed May 29, 2009

G. Brief in Support of Objection to Motion to Dismiss filed June 2, 2009

H. Court minute filed June 3, 2009

I. Order filed July 24, 2009

J. Court Minute filed August 4, 2009

K. Defendant's Renewal of Motion to Dismiss and Brief in Support filed August 12, 2009

L. Plaintiff's Response to Motion to Dismiss filed August 26, 2009
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PROPOSITIONS OF ERROR

Appellant contends that the trial court's dismissal of the case because of the death of Appellee's witness was an abuse of
discretion and that any prejudice to Appellee was due to Appellee's own negligence and delays, not the result of any actions
or inactions of the Appellant. Appellant urges that the trial court's ruling should be reversed and the matter remanded for trial
on the merits.

PROPOSITION 1

THE TRIAL COURT ERRED IN DISMISSING THE ACTION ON THE GROUNDS THAT APPELLANT'S
LACHES AND/OR FAILURE TO PROSECUTE PREJUDICED THE APPELLEE

*4  Appellee aigues that it suffered prejudice to its case as a result of the death of its witness Delbert Harwood, asserting that
such prejudice (death) resulted from the actions or inactions of the Appellant in not prosecuting his action. Appellant contends
that any prejudice resulted from Appellee's own negligence, and the trial court's dismissal was an abuse of discretion.

A. APPELLEE FAILED TO DEMONSTRATE PREJUDICE RESULTED FROM APPELLANT'S ACTIONS OR
INACTIONS.

The trial court determined on June 3, 2009 that Appellee was not prejudiced by any delays in prosecution (See ruling of June
3, 2009). After the death of the ninety-one year old witness on July 4, 2009, Appellee argued it was then prejudiced as a result,
and that the prejudice resulted from Appellant's laches and/or failure to prosecute. The trial court agreed, and dismissed the
action. (See Order Nunc Pro Tunc filed January 6, 2010).

The parties stipulated that Appellee's witness, Delbert Harwood, the driver of Appellee's vehicle, died on July 4, 2009 (see
Order of September 2, 2009 and filed January 6, 2010) at the age of ninety-one (91) years. Witness Harwood was alive on
June 3, 2009, the date of argument on the original Motion to Dismiss and of the trial court's initial denial of that Motion. The
Trial Court confirmed that Defendant/Appellee had failed to demonstrate prejudice resulting from any delays, but did agree to
allow Appellee to submit a subsequent motion “... if prejudice to Defendant is demonstrated.” (See Order dated June 3, 2009
and filed July 24, 2009).

At the pre-trial conference held August 4, 2009 upon Appellant's request, the Court set September 13, 2009 for jury trial, and
directed that an agreed Pre-Trial Order be submitted by August 11, 2009. It appears that in the interim, counsel for Appellee
learned that witness Harwood, had died. (See Defendant's Renewal of Motion to Dismiss filed August 12, 2009). Counsel's
signature on that motion is undated, but it reports mailing to Appellant on August 7, *5  2009, leading to the belief that counsel
learned of the death after pre-trial conference (August 4, 2009) and during his preparation of the pre-trial Order.

A simple mathematical calculation confirms that Appellee's witness Delbert Harwood, was seventy-nine (79) years old at that
time of the incident in 1996. Appellee made no attempts to preserve the testimony of this elderly witness at that time, nor at
any time during the ensuing thirteen (13) years.

In a case very much on point, the Oklahoma Supreme Court considered the death of a witness in Boston V. Buchanan, 89 P. 3d
1034. There, the trial court had mailed a “notice of intent to dismiss” pursuant to the provisions of Rule 9 of the Rules of the
District Courts. Plaintiff then filed a motion to place the matter on the jury docket, and Defendant objected based upon two (2)
years of inactivity in the case, and the death. The Supreme Court confirmed the following:
1. Public policy requires that legal controversies should be decided upon their merits, that being ... me primary right of the
parties and duty of the courts. Beck v. Jarrett, 363 P., 2d 213.
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2. Such rules “... should be used to dispose of abandoned cases and to encourage litigants to resolve their disputes quickly.
Gorman v. City of Phoenix, 731 P. 2d 74.

3. Administrative provisions were designed to purge dormant cases from court dockets and to protect litigants from dilatory
counsel. Vaughn v. Chung, 830 P. 2d 668.

4. Courts should be reluctant to deny a trial on the merits by reason of actual or supposed fault of parties or counsel, particularly
when there is apparent merit on both sides joined by appropriate pleadings. Beck v. Jarrett, supra, at Page 218.

5. The trial court could have entered a scheduling order pursuant to the Court rules on the day the motion was set for hearing
to move the case forward.

6. When a dismissal results in barring a merits adjudication, circumstances that may be inadequate to demonstrate “good cause”
*6  to refuse dismissal might not support a dismissal with prejudice. Gorman and Beck v. Jarrett, supra.

7. Time is not the sole issue for consideration, but the trial court should also consider prejudice resulting if the case continues.
Baker v. Deichman, 94 P. 2d 246. Such matter include settlement negotiations, plaintiffs hiring new counsel, and defendant
being responsible for part of delay, and plaintiffs preparedness to proceed with case at the time dismissal is being considered.
B A M International v. Woodie Ayers Chevrolet, 765 P. 2d 782, and Cervi v. Town of Greenwod Village, 362 P. 2d 1050.

In the case at bar, it is clear that the Appellant was prepared for trial, since it was Appellant that requested a trial date be set.
Boston v. Buchanan, supra, and B A M International v. Woodie Ayers Chevrolet, supra. This dismissal precludes the refiling of
the case, and violates public policy that demands that matters be determined on their merits. Beck v. Jarrett, supra.

In a very recent case cited in Oklahoma Bar Journal Vol. 80, May 30, 2009, in Loyd Adams v. Cay of Tulsa, et al., the, No.
106,485, the Court of Civil Appeals determined that Rule 9:

... requires that the trial court consider and discuss whether plaintiff demonstrates good cause not to dismiss
and prejudice to the Defendant from failure to prosecute. In addition, when the dismissal is with prejudice,
the trial court must examine the circumstances carefully keeping in mind the strong public policy to decide
legal controversies on their merits. Thus, the mere passage of time does not suffice as a basis for exercise
of Rule 9 authority.

Appellee argues Rule 9 applies in this instance since no action was taken for a year as provided in 12 O.S. 1981, 1083, and argues
that the matter “shall” be dismissed accordingly. *7  Both provisions allow a case to proceed on the docket upon showing good
cause by a party as to why the case should not be dismissed. The trial court in the case at bar did not dismiss the action, but
rather granted Appellant's request that the matter be set for jury trial, thereby confirming that good cause had been shown.
(See court minute Order dated filed June 4, 2009).

It appears however, that this Court's ruling in Adams v. City of Tuba, supra, requires that both good cause not to dismiss and
prejudice to Defendant from failure to prosecute must be demonstrated. Clearly this Court has determined that mere passage of
time does not suffice or support a dismissal under Rule 9 as was argued by Appellee.

B. ANY PREJUDICE TO APPELLEE IS AS A RESULT OF ITS OWN NEGLIGENCE AND DELAY FOR WHICH
IT SHOULD NOT BE REWARDED.
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The trial court determined that as of June 3, 2009, Appellee had not demonstrated any prejudice as a result of any delays
in prosecution. Harwood died one month later. On September 2, 2009, the trial court determined that Appellee had now
demonstrated prejudice by the death of its “key defense witness” and granted the Motion to Dismiss.

Appellee should not be permitted to benefit from its own negligence and contribution to any claimed prejudice. To present such
claim, and to benefit from such allegation, Appellee should present with “clean hands.”
Equity cannot be invoked when its aid becomes necessary through a party's own fault, and hence cannot assist, (that party) to
escape from circumstances created by fault of their privies.

See Sautbine v. Keller, 423 P. 2d 477, 451 (Okla. 1966). B A M International Trading Co. v. Woodie Ayers Chevrolet, Inc., supra.

*8  Appellee knew from the time of the collision in October 1996 that Delbert Harwood, the driver of the vehicle and father of
the Appellee's principal owner, would be an important witness. His identity or existence was not a surprise to Appellee, and was
not discovered some years after commencement of the lawsuit through discovery or other means. His importance to Appellee's
defense was apparent from the beginning, not realized sometime after the case had proceeded or while Appellee accumulated
and prepared his pre-trial conference order or witness list. Harwood was seventy-nine (79) years old at the time of the collision,
and the need to preserve his testimony in the likelihood of his demise was obvious from the beginning. The record is devoid
of any efforts by the Appellee to preserve his testimony in order to protect its own case and its own defense. Appellee easily
could have deposed his own, quite elderly, client at that time, and certainly sometime within the thirteen (13) years since.

In this instance, the only prejudice claimed by Appellee and found by the trial court is the death of its own witness Harwood,
which it describes as a “key” and “critical” witness (See Motions to Dismiss). The fact that the death of the “key witness” was
not presented at pre-trial conference leads one only to conclude that the death was unknown by counsel at that time, and further
evidences the dilatory nature of the actions and attitude of Appellee itself, for which it now calls “foul” against Appellant.

Harwood was never a “key” or “critical” witness for Appellant. Appellant had no duty to preserve that testimony, although
Appellant did attempt to do so and Appellee objected because of the age and infirmity of witness Harwood, as was stipulated
in open court by Appellee's counsel. Appellee failed to take any action to preserve its defense, and now cries prejudice as a
result and at the hands of Appellant.

The trial court erred in determining Appellant should be punished by dismissal as a result of this death. Had Harwood died
in the collision, or during the months or year thereafter, he would not have been available for trial, and the defense would be
similarly prejudiced without his testimony. Surely no one would argue that the loss of a witness in that instance would require
dismissal for laches and/or failure to prosecute. The death of this witness on the eve of *9  trial is no different, particularly
since Appellee intentionally took no action to preserve his testimony.

SUMMARY AND PRAYER FOR RELIEF

Appellant Jeff Karriman urges this Honorable Court reverse the ruling of the trial court which dismissed the action, and remand
the matter for trial on the merits. To allow Appellee to benefit from its own negligence and delay places an unfair burden
on every litigant, by effectively requiring that any party to any lawsuit preserve the testimony of the other party's witnesses.
Surely this is not intended by this Court and will not be established here. This dismissal was based wholly on the death of
Appellee's witness, which death was not the result of any action or inaction of Appellant. Appellee should not benefit from its
own negligence and delays in preserving its own case. The record is clear the action was dismissed because of the witness's
death and for no other reason. Appellant prays this Court reverse the trial court ruling and allow the matter to proceed.
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