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ASSUMPTION OF JURISDICTION AND ISSUANCE OF A WRIT OF PROHIBITION

Petitioner, Wagoner Care Center, L.L.C., requests that this Court issue the extraordinary Writ of Prohibition to the Honorable
Darrell Shepherd, because hefollowed case law allowing the Plaintiff in the underlying action, The Estate of Ednalrene Geurin,
to amend her petition to assert the legal theory of piercing the corporate veil and holding the individual owners responsible for
the death of Edna Irene Geurin. Thus, the first decision for this Court is whether or not, in the exercise of its sound discretion,
the Court desires to assume jurisdiction to grant the requested Writ and whether the circumstances of this case are such that
aWrit of Prohibition is appropriate.

In exercising its discretion, the Oklahoma Supreme Court considers the limited role of its original jurisdiction as well as the

competing demands upon its time in performing its appellate *2 functions. ! The Court noted in its Opinion, “Naturaly all
litigants would like, in the first instance, to step into this court of last resort, thereby avoiding the expense and delay incident
to appeal, but the interests of the whole people of the sovereign state are paramount to those of the individual litigants... “ This
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Court has previously noted that it must not be led too far astray from its appellate work, as this court, was by the framers of
the Constitution, intended primarily as an appellate court. 2

Respondent would point out to the Court that the case in which the writ is requested presents a private controversy and
specificaly, asin the cited case above, involves private litigants, private contract and alleged tortious conduct of private parties,
and thus is not a case where a great public concern isinvolved or where a great injury will be suffered by afailure to exercise

original jurisdiction. 3

The requested writ of prohibition arises from the Trial Court following established case law and allowing an amendment to
a petition. An adequate remedy exists by means of appeal and thus, considering that a writ of prohibition is only issued with

forbearance and caution and only in cases of necessity and not in a doubtful case, the writ in this matter should be denied. 4

[
COURT ALLOWING PLAINTIFF TO AMEND HER PETITION

Plaintiffs4th and 5th Interrogatories signed for respectively on September 1, 2011 and October 6, 2011 requested the Defendant
provide to Plaintiff information about ownership of the operator of the nursing home and ownership of the structure of the
nursing home, with less than full answers forthcoming, a continuing problem in this case.

*3 Even the Defendant in this case agrees that Plaintiff sought to amend her petition within two years of when Defendant
asserts it provided ownership information, an assertion that is contested.

Plaintiff, pursuant to a scheduling order that asserted that the Parties could amend pleadings until June 30, 2011, on May 23,
2011 filed her Amended Petition which did add the request to pierce the corporate veil and hold the now named members of
Wagoner Care Center, L.L.C. (hereinafter referred to as “WCC”) liable for the obligations of and misconduct of WCC which
had failed to secure and maintain liability insurance and which had allowed Wagoner Care Center, L.L.C. to be suspended
from doing business. The Plaintiff, after objection by the Defendant, sought the Court's permission to file the Amended Petition
which permission was granted by Court Order dated Jan. 16, 2012.

Thus, if the Court sees fit to assume original jurisdiction in this case the issue presented on appeal will simply be whether or
not the Order entered by the Trial Judge granting Plaintiffs Motion To Amend Petition was correct or not.

The Oklahoma Court of Civil Appeals has rendered a decision in another nursing home case similar to the one presently before
the Court. It is a 2011 case where the personal representative of the estate voluntarily dismissed the initial petition and then
later refiled the petition and in the refiled petition added the nursing home's sharehol ders as defendants based upon the theory of
piercing the corporate veil. The Court noted that the allegations of the 2009 petition were substantially the same asthe original
2007 petition, except the 2009 petition alleged that defendants had used the corporate entity to avoid public policy, had failed to
secure and maintain liability insurance, had failed to adequately capitalize the corporation and acted intentionally, recklessly,
and with malice, thereby entitling Plaintiff to punitive as well as compensatory damages. *4 The defendants in December
of 2009 filed a motion to dismiss based upon the expiration of the statute limitations. Defendants essentially argued that the
Plaintiff's refiled 2009 petition included additional parties and claims not included in the original petition, and Plaintiffs claim
was barred by the applicable two-year statute of limitations; the same argument made to the Trial Court and made to this Court.

In deciding the Boulden v. Colbert Nursing Home, Inc. 5 case, the Court made the following statements:

“OnNovember 16, 2009, Plaintiff refiled the case, again all eging that Nursing Home'simproper treatment had caused Decedent's
death. In this petition, Plaintiff named as Defendants certain individuals identified as Nursing Home's “shareholders or
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officers or directors,” including Appellees Phillip Green, Gilbert Green, Angela Tabor, and Marcinda Mitchell (collectively,
Shareholders). Plaintiff sought to impose liability against these individuals by piercing Nursing Home's corporate veil. The
allegations of the 2009 petition were substantially the same asthe 2007 petition, except the 2009 petition alleged that Defendants
had “used the corporate entity” to avoid public policy, had failed to secure and maintain liahility insurance, had failed to
adequately capitalize the corporation, and had acted intentionally, recklessly, and with malice, thereby entitling Plaintiff to
punitive as well as compensatory damages.” Boulden v. Colbert Nursing Home, Inc. 249 P.3d 105, 106 -107 (Okla.Civ.App.
Div. 4,2011)

“In December 2009, Shareholders each filed a “specia entry of appearance and motion to dismiss,” seeking to dismiss the
petition based on the expiration of the statute of limitations. These motions argued that Plaintiffsrefiled 2009 petition “included
additional partiesand claimsnot included” intheoriginal petition, and that Plaintiffs claim wasbarred by the applicabletwo-year
statute of limitations. Because Shareholders were not sued in Plaintiffs original action, they claimed any applicable limitations
period was not tolled by Oklahoma's “savings’ statute, 12 O.S.2001 § 100.” Boulden v. Colbert Nursing Home, Inc. 249 P.3d
105, 107 (Okla.Civ.App. Div. 4,2011)

Again, it is easy to see that the petitioner in this case has argued the same things as the defendant did in Boulden. So what we
haveisa2011 decision in anursing home casethat has already determined thelegal issuesraised in this 2012 nursing home case.

*5 Additional quotes from Boulden include:

“q 14 In this case, Plaintiff arguesthat his second petition did not add a new claim or new parties. Instead, he asserts,
his petition isbased on the same*“ operative facts’ aswereasserted in his 2007 petition. He also arguesthat, even though
he names sever al additional defendants, because they are named only under a*“ corporateveil” theory of recovery, they
are substantially the same “ party.” (emphasis added)

“[5] [6] 1115 Generally, a corporation is regarded as a separate legal entity that is distinct from the individuals who comprise it.
Fanning v. Brown, 2004 OK 7, 16, 85 P.3d 841, 846. However, “ Oklahoma has |ong recognized the doctrine of disregarding
the corporate veil in certain circumstances.” 1d. In an appropriate case, the court will look behind the corporate entity and treat
the corporate shareholders and the corporation as one entity. Id. In Fanning, which also involved a claim against a nursing
care facility, the Supreme Court characterized the Plaintiff's allegations to pierce the corporate veil as “a legal theory,”
and not a wholly separate cause of action. The Court also found the following allegations sufficient to survive a motion
to dismiss: [The Plaintiff] alleged the shareholder s used the cor por ate entity to defeat the public policy of protecting a
resident from neglect and abuse, that they failed to secure and maintain liability insurance, and that they allowed [the
facility] to become suspended from doing business within the state. [The Plaintiff] also argued that the public policy of
protecting elderly residentsis a compelling ... reason to disregard the corporate entity and pierce the corporate veil.”
(emphasis added)

“Id. at 1117, 85 P.3d at 847. Plaintiffs refiled petition contains allegations very similar to the Fanning allegations.”

“9 16 Fanning also supports the contention that the refiled petition's corporate veil allegations are not a completely new
“cause of action,” but merely plead a new legal theory based upon the same operative event - Nursing Home's alleged
negligence - set forth in Plaintiffs first petition. See Mann v. State Farm Mut. Auto. Ins. Co., 1983 OK 84, 669 P.2d 768;
see also 1 W.M. Fletcher, Fletcher Cyclopedia of the Law of Private Corporations § 41, at 603 (perm. ed. rev. vol. 1990)
(“An attempt to pierce the corporate veil is not itself a cause of action but rather is a means of imposing liability on an
underlying cause of action....”). The same rationale appliesto Plaintiffs refiled petition's allegations for punitive damages:
no new cause of action is pled, merely another theory of recovery based on the same set of events underlying the original
petition.” (emphasis added)

*6 “1 17 We also find that the refiled petition was filed against substantially the same party as Plaintiff's first petition.
Although Oklahoma appellate courts have not specifically addressed the issue presented here, they have recognized that


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2024670334&pubNum=4645&originatingDoc=Icec0a6837ee811e196ddf76f9be2cc49&refType=RP&fi=co_pp_sp_4645_106&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_4645_106
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2024670334&pubNum=4645&originatingDoc=Icec0a6837ee811e196ddf76f9be2cc49&refType=RP&fi=co_pp_sp_4645_106&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_4645_106
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000165&cite=OKSTT12S100&originatingDoc=Icec0a6837ee811e196ddf76f9be2cc49&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2024670334&pubNum=4645&originatingDoc=Icec0a6837ee811e196ddf76f9be2cc49&refType=RP&fi=co_pp_sp_4645_107&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_4645_107
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2024670334&pubNum=4645&originatingDoc=Icec0a6837ee811e196ddf76f9be2cc49&refType=RP&fi=co_pp_sp_4645_107&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_4645_107
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004119995&pubNum=4645&originatingDoc=Icec0a6837ee811e196ddf76f9be2cc49&refType=RP&fi=co_pp_sp_4645_846&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_4645_846
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004119995&pubNum=4645&originatingDoc=Icec0a6837ee811e196ddf76f9be2cc49&refType=RP&fi=co_pp_sp_4645_847&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_4645_847
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983142928&pubNum=661&originatingDoc=Icec0a6837ee811e196ddf76f9be2cc49&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=1111111&cite=DMS_VER_SHORTNM_FLETCHERCYCS41&originatingDoc=Icec0a6837ee811e196ddf76f9be2cc49&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)

WAGONER CARE CENTER, L.L.C. d/b/a Wagoner Care..., 2012 WL 1119870...

shareholder liability for a corporation’sjudgment may belitigated - on a corporate veil or alter ego theory of recovery - after
the statute of limitations on the underlying claim has expired. See Green v. Oilwell, Div. Of U.S Seel Corp., 1989 OK 7, 767
P.2d 1348; Sprolesv. Gulfcor, Inc., 1999 OK CIV APP 81, 987 P.2d 454.” (emphasis added)

“91 18 Moreover, courts of other jurisdictions have recognized that an action against a corporation may toll the statute
of limitations so as to permit the addition of shareholders as defendants to the original action after limitations on the
original cause of action has expired. For example, in Srawbridge v. Sugar Mountain Resort, Inc., 243 F.Supp.2d 472, 478-80
(W.D.N.C.2003), the court held that a Plaintiff'srefiled action that added a claim to pier ce the defendant's cor por ate vell
was derivative of hisnegligence claim and was protected by a North Car olina savings 110 statute similar to Oklahoma's
As such, the court held the refiled action against the cor porate shareholders “relates back to the original filing date,
making the current claim timely” against the defendants. Id. at 479. See also Gentry v. Credit Plan Corp. of Houston, 528
S.W.2d 571 (Tex. 1975), where the Texas Supreme Court held that a defendant credit company was the alter ego of its parent
company, and that the filing of a suit against the defendant credit company stopped the running of a two-year statute of
limitations as against the parent, which was not joined as a defendant until mor e than two year s after the alleged cause
of action accrued.” (emphasis added)

“9119 Wefind thereasoning of thelatter cases persuasive and their holdings generally consistent with
Oklahoma law concer ning piercing the corporate veil. We hold that the two-year statute of limitation
applicable to Plaintiffs negligence and negligence per se causes of action was tolled by Plaintiff's 2007
petition against Nursing Home. We also hold that Plaintiffsrefiled action against Nursing Home and its
Shareholders asserts substantially the same cause of action against the same corporate defendant and
individuals with an identity of interest with that defendant. The allegations of Plaintiff's refiled petition
neither add a new or different cause of action or parties, nor areinsufficient to statea claim.” (emphasis
added)

*7 A review of the above quotesfrom the Boulden case makes clear that because the original cause of action wasfiled withinthe
appropriate statute of limitations; because the operative facts of the original petition and the amended petition were essentially
the same and because an assertion of piercing the corporate veil isalegal theory and not awholly separate cause of action, but
rather isameans of imposing liability in the underlying action, that the Plaintiffs Motion To Amend was appropriately granted
by the Trial Court. Additionally, as noted above, an action against the Corporation tolls the statute of limitations so asto permit
the addition of shareholders as defendants to the original action after the limitation on the original action would have otherwise
expired. Further, the claim to pierce the corporate veil is simply derivative of the negligence claims as set forth in the original
filing date making the current claim timely.

The Plaintiffs Amended Petition in the case at bar reasserts its original causes of action and asserts Plaintiffs legal theory of
piercing the corporate veil, making the owners responsible for the negligence of the corporation. The Court in Boulden has
stated that this does not add additional defendants nor does it assert a new cause of action.

Thus, it is clear that the arguments raised by the Defendants about the expiration of the statute of limitations is an argument
which isalready been rejected by the Oklahoma Court of Civil Appealsin January of 2011 in the Boulden case. Thus, the court
inits 2011 Boulden decision answers the issues of whether or not a new cause of action has been asserted; whether or not new
defendants have been added; whether or not tolling exists in this case; whether or not there is a statute of limitations issue and
theissue of relating back to the original date of filing of the Petition.

The Petitioner in this case seeks to avoid the effects of the Boulden case by asserting that Boulden is not applicable because
in Boulden the Plaintiff had timely filed a petition alleging *8 negligence and negligence per se and then after the statute of
limitations had run, Plaintiff in Boulden dismissed the action and refiled pursuant to 12 OSA 100, adding additional defendants,
and the legal theory of piercing the corporate veil. The petitioner then observes at p. 5 of its brief, “in the case at bar, there has
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been no dismissal.” Thus, in Petitioner's mind the difference in this case is ssimply that the Plaintiff in the underlying action did
not dismissits case. It is easy to see that in both the Boulden case and in the case at bar the Plaintiff timely filed their petitions
and, after the statute of limitations would have run, refiled in the Boulden case, and in this case, smply amended her petition,
in both cases asserting in the refiled/amended petition the legal theory of piercing the corporate veil and naming as defendants
the owners of the corporate entity.

The illogic of the petitioner's argument isthat if the Plaintiff in the underlying action dismissed and refiled her cause of action
within one year we would be on all fours with the Boulden case and the distinction Petitioner seeks to make would not exist,
Respondent does not believe that the dismissal and refilling were the critical parts of the Boulden case. It is the Respondent's
position that it is not the legal principles of the saving statute that are involved in the legal issues presented to this Court or that
were involved in the legal issues presented to the Trial Court. It isthe Respondent's position that the legal principles that form
the basis of the Trial Court's position in this matter and resulting decision are those set forth in the Boulden case that state that:
1. The amended petition in this case, and the refiled petition in the Boulden case, are against substantially the same party as
the Plaintiffs first petition.

2. A refiled/amended petition relates back to the original filing date, making the current claim timely.

3. Thetwo-year statute limitations applicable to Plaintiffs negligence and other causes of action wastolled by Plaintiffsoriginal
petition against the nursing home and thus, the Amended Petition is timely with or without relation back of the amendment.

*9 4. The refiled/amended petition against the nursing home and its owners asserts substantially the same cause of action
against the same corporate defendant and individuals with an identity of interest with the defendant. The identity is obvious,
they were the owners.

5. The alegations of Plaintiffs refiled/amended petition neither add a new or different cause of action or parties, nor are
insufficient to state aclaim.

6. That thefiling of the original petition tolled the statute of limitations as to the claims for piercing the corporate veil.

The Petitioner also asserts that the Plaintiff in the underlying action would not be able to amend and relate back under 12 OSA
2015. The Respondent disagrees.

Respondent believesit is clear that Plaintiff would be allowed to amend under 12 OSA § 2015(A) and that the amendment,
under 12 OSA 8 2015(C)(2) relates back.

In this case the language of the Amended Petition is very similar to the language in the Boulden case and in the Fanning case®

and adds the legal theory of piercing the corporate veil. This becomes significant as the Courts statements and decision in
Boulden, as well as the underlying pleadings in this case, clearly provide the legal basis under the statute for the relation back
of al claims asserted.

Title12 OSA § 2015 (C) isthe statutory provision which provides for anendment of petitions and relation back of the amended
petition. Thisisastatute that does not comeinto play in thismatter asthe statute of limitationswastolled as set forth in Beudtden,
but even if it was applicable, the statute states:

C. RELATION BACK OF AMENDMENTS. An amendment of a pleading relates back to the date of the original pleading
when:

1. Relation back is permitted by the law that provides the statute of limitations applicable to the action; or
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*10 2. The claim or defense asserted in the amended pleading arose out of the conduct, transaction, or occurrence set forth
or attempted to be set forth in the original pleading; or

3. Theamendment changesthe party or the naming of the party against whom aclaimisasserted if paragraph 2 of this subsection
is satisfied and, within the period provided by subsection | of Section 2004 of thistitle for service of the summons and petition,
the party to be brought in by amendment:

a. Has received such notice of the ingtitution of the action that he will not be prejudiced in maintaining his defense on the
merits; and

b. Knew or should have known that, but for a mistake concerning the identity of the proper party, the action would have been
brought against him.

Pursuant to the legal principles established in the Boulden case, the Amended Petition in the underlying action does not name
new parties nor doesit assert a new cause of action and because the statute of limitations was tolled, the Amended Petition was
filed within the applicable statute of limitations. Additionally, it is clear that the Amended Petition asserts claims that arose
out of the same conduct, transaction or occurrence set forth in the original pleading and thus the amendment requested by the
Plaintiff and granted by the Trial Court is allowed pursuant Title 12 OSA 2015 (C) (1) and (2).

The decision the Trial Court in this matter was correct and thus this Court should not accept original jurisdiction in this matter
and even if the Appellate Court saw fit to assume original jurisdiction should deny the requested writ.
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