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*1  I. INTRODUCTION

This action was brought by Plaintiff to recover for the unpaid portion of Lucille Warren's care. Plaintiff (hereinafter referred
to as BVRC or Baptist Village) alleged that the Defendant (hereinafter referred to as Bob Warren or Warren) was responsible
for those expenses. Bob Warren claimed he was induced to sign a contract through representation by BVRC's agent that he
would not be liable for his mother's care.

The case was tried to a jury and a verdict entered against the Defendant, Robert Warren. Mr. Warren raises five issues on appeal.

1. It was error to admit records as to Lucille Warren's care after that issue had previously been stipulated to, and, that it was
error to allow a layperson to testify to physician's reports contained therein.

2. It was error to admit bank records for all accounts upon which Warren was a signatory, and, as a corollary, that it was error
for the District Court to allow in an exhibit which was neither a composite of the actual bank records nor representative of
those records.

3. The District Court erred in denying Warren the opportunity to put on his nephew (not listed on the pretrial order) to testify that
Lucille Warren had given a debit card to her son, Harley Warren, and, that it was error not to grant Robert Warren a new trial
based upon errors and newly discovered evidence regarding a second bank account at the same bank held by Lucille Warren
which included her son, Harley Warren.

4. The Distict Court erred in giving jury instructions.

*2  5. That the District Court erred in conducting the attorney's fee hearing.

II. SUMMARY OF THE RECORD

Lucille Warren became a resident of the nursing home portion of Baptist Village on July 1, 2003 (admittance contract, P.'s ex.
1); she resided there until her death in 2005. Baptist Village received most of the payment for her care from either Medicare
or Medicaid; she was required to pay everything but $50 of their Social Security payment with the State picking up the bulk
of the $3,000 plus monthly payment-p.130, lines 9-20.

In Lucille Warren's case, BVRC went unpaid for fourteen months; no real explanation was given for why their handling of
Lucille Warren's account did not follow their standard procedure of being turned over to a lawyer for collection--p. 152, lines
16-25, p. 153, lines 1-7.

BVRC filed its petition to recover for the care of Lucille Warren on February 28, 2007. Service on Robert Warren was contested
and an answer and cross-petition was filed on June 11, 2007.

After the initial issues about service were disposed of, the parties *3  were ordered to mediate the case; the mediation was
unsuccessful due to the failure of BVRC to produce records sought in discovery while producing voluminous records to the
mediator. The use of records not previously disclosed, or, disclosed so late that Warren had little ability to evaluate the records

prior to the BVRC seeking to use them against him occurred throughout the case 1 . After the mediation failed, this issue was
tried in May, 2011.
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Baptist Village framed this case to the jury as a test of Robert Warren's credibility. If the jury did not find him to be truthful,
then, it should return a verdict for BVRC. Early and frequently, Baptist Village

*4  made that point to the jury-p., lines 5-19 (opening statement), p. 194, p. 200, lines 4-6, p. 203, lines 22-23, p. 205, lines
5-7, 9-13, 23-25, and p. 206 lines 8-11.

Robert Warren was verbally bludgeoned by BVRC with examples of his supposedly false testimony-such as when he testified
that his brother, Harley, had access to his mother's account and had to be removed from it after several large withdrawals were
made (p. 325); Baptist Village provided the signature cards from one of Lucille Warren's accounts and confronted Warren.
BVRC went on to ask him “Do you have any explanation-all these entries till we get to the first gap are at Home Depot 39.
Do you have any dea-you visited it all these times, but your mother also had purchases at the same location. Do you have an
explanation for that? -. 334, lines 12-17. That question was followed by the statement in court to the jury “I'm simply asking if
he has any explanation of why these stores have purchases that are common to his mother's account, as well as to his own bank
accounts that are being used by point-of-sale purchases of a debt card. That's all I'm asking if he has an explanation.” To which,
the Court responded “He can *5  answer.”-p. 335, lines 4-10. The questions were an attempt to link Mr. Warren to the debit card
purchases on Lucille Warren's account without ever having to actually produce any evidence-such as a witness who saw him
using her card; that line of questioning was characterized by such statements to the jury that, if someone stole his mother's debit
card, then they must have stolen his debit card, too, since his debit cards were used to purchase items at the same stores-p.336.

Arvella McCollum, the nursing home administrator, testified about the contract, nursing home records, and payments. She swore
that documents had not been altered (p. 50, lines 2-6) even though she was not present when the documents were completed-

p. 99, lines 9-25, p. 102, lines 19-21 and p. 121 2  . She told the jury that Robert Warren was the “representative payee” who
received Lucille Warren's Social Security benefit-p. 80, lines 21-25 through p. 81, lines 1-19. After setting aside her *6  crystal
ball, she read medical records for the jury and gave her opinion based upon those records-p. 62, lines 16-25, pp. 63 through
65-all over Robert Warren's objection.

The District Court gave permission for BVRC to put on exhibits which had not been disclosed in discovery (although previously
requested) and which had not been accurately listed in the pretrial order as well as to add new theories of recovery in the jury
instructions after the parties had rested. (Jury instructions were ordered to be submitted by October 15, 2010-pretrial order filed
July 22, 2010.)

In spite of two prior sustained motions in limine, BVRC was allowed to introduce the bank records of any account upon
which Robert Warren was a signatory. Baptist Village presented a brand new exhibit based, in small part, upon those bank
records (51C), and, entered a thousand pages of nursing home records as P.'s exhibit 51A (admitted, page 60 over Mr. Warren's
objection) which were not produced before discovery closed and were made available shortly before trial.

During trial, Warren learned for the first time that his brother, Harley Warren, had actually been seen accepting the debit card
from *7  Lucille Warren. The witness was Harley Warren's son. Robert Warren asked leave of the Court to add the young man
as a witness and the trial court denied his request-p, 385-386. Harley Warren died before trial-p. 298.

Subsequent to the trial, Robert Warren filed a motion for new trial in this cause alleging that the trial court should grant a
new trial on these grounds and newly discovered evidence, i.e., discovery of a second account (apparently a savings account)
which Lucille Warren had opened within a few days the Exhibit 40 bank account. Both were opened at First Bank and Trust of
Tahlequah. Lucille Warren had added her son, Harley Warren, to her savings account, but, not to her checking account. Harley

Warren withdrew several $1,000 amounts a few days apart as Warren had testified-p. 290, lines 17-23. 3



BAPTIST VILLAGE RETIREMENT COMMUNITY OF..., 2012 WL 3072222...

 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 4

First Bank and Trust of Tahlequah was purchased and became *8  Bank of America. Robert Warren had made a good faith
effort to obtain the Bank of America records for his mother's account by issuing a subpoena for signature cards on any account
held by Lucille Warren; the Bank of America subpoena was answered by Nancy Tondreau LaFleur on April 18, 2009 with the

statement that records were not available as the “data requested exceeds the Bank's seven year retention period. 4 ”

BVRC indicated its failure to provide the name of its employee who handled the admission of Lucille Warren was Robert
Warren's fault-p. 55, lines 8-25; Arvella McCollum stated that the facility had “hundreds” of employees and July 1, 2003 “was
a long time ago.” When cross-examined about the number of employees who worked in the office where admissions were
actually handled, Mrs. McCollum acknowledged only twelve people worked there, and, that yearly W2s were available-p.100.

Robert Warren's motion for new trial was overruled and this appeal ensued.

After the motion for new trial, BVRC filed an application for *9  attorney's fees. As the application did not contain detailed
billing records, Robert Warren issued a subpoena for those records. BVRC filed a motion to quash and the Court tried the issue
of attorney's fees without ever making the records available to the Warren. Robert Warren was allowed to amend his petition
in error to include the issue of attorney's fees.

II. ARGUMENTS AND AUTHORITIES

Proposition 1: The district court erred in admitting multiple records as to Lucille Warren's care after a stipulation
had been reached; it further erred in allowing the Plaintiff to elicit testimony regarding medical records via a lay
person without producing an expert to cross-examine in regard to the records.

BVRC began his opening statement with a description of what a wonderful place Baptist Village was-p.p. 19-20. That
description drew an objection from Warren on the basis that a stipulation had been entered that Lucille Warren's care was
adequate-p. 20, lines 2-6. BVRC's counsel insisted he was only trying to introduce his client and the objection was overruled.-
p. 20,

Arvella McCollum started working for Plaintiff in June, 2001-p. 42. Her bachelor's degree was in business administration; she
attended *10  another year of college to be a nursing home administrator-p. 43, lines 11-21. In addition to her nursing home
certification, she attended a year course on geriatrics-p. 44, lines 2-8. That and her work with nursing homes constituted her
entire qualification as a witness.

She offered her speculation that “Responsible Party” and “Representative Payee” were the same when she covered the

Department of Human Services records 5  -p. 52, lines 7-25, p. 53, lines 1-8 and p. 72, lines 1-23, p. 73, lines 1-20, and, p. 81,
lines 13-25 and p. 82, lines 1-11. In addition to being allowed to leave the impression with the jury that Bob Warren was his
mother's Representative Payee, Mrs. McCollum stated she recognized Lucille Warren's nursing home record; her identification
was sufficient for the District Court to admit the entire stack of 1006 pages (P.'s ex. 51A)-even though the parties had previously
agreed to *11  stipulate that her care was adequate-p. 60-61, because, as counsel for BVRC stated, he was demonstrating the
performance of BVRC in the care of Lucille Warren-p. 61, lines 1-5, and, p. 62, lines 18-25.

Mrs. McCollum (p.p. 63-65) offered her opinion that Alzheimer's is a progressive disease which caused them to look to Robert

Warren to make financial decisions for his mother 6 . The exhibit appeared to make Robert Warren's testimony that his mother
still had a good mind a total falsehood (p.238, lines 3-4). If a physician had been presented for cross examination, the Defendant
could have asked what medications were being administered to Lucille Warren when she was interviewed by the doctor, and,

whether her condition matched “Sundowner's Syndrome.” 7
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*12  The problem with the admission of the nursing home records over Defendant's objection is two-fold. First, the parties

stipulated that Lucille Warren's care was adequate 8 . To allow BVRC to put in 1006 pages of records after the stipulation
is error. Stipulations are binding upon the parties-Nanonka v. Hoskis, 1982 OK 53, 645 P.2d 507. Even irregularly entered
stipulations are binding upon the parties and on appeal-Elliot v. Hunt, 1946 OK 233, 172 P.2d 804. Because the evidence was
admitted over the Defendant's objection, BVRC's lay witness was allowed to testify authoritatively about the medical condition
of Lucille Warren. Defendant was barred from cross examining the documents and Arvella McCollum was shielded from cross

examination regarding the reports as she did not *13  author them 9 .

The right to cross examine is a necessary part of the trial process-Fierson v. Hines, 426 P.2d 362, 1967 OK 60. The trial court was
made aware of the inability to cross examine a document and allowed the testimony as to the exhibit anyway-p. 63, lines 18-25,
p. 63, lines 1-19. Mrs. McCollum's testimony was all the more remarkable because she was unable to remember so many other
things; she was confused by the number of pages in the medical file-p. 105, she didn't remember how many sworn statements
she had executed-p. 107, she does not remember dates-p. 108, and she could not explain why she filled out the same form twice
with two different dates-p. 126, or, why she accepted checks issued by the supposedly incompetent Lucille Warren-p. 140, or,
why she allowed the supposedly incompetent Lucille Warren to sign a contract years after *14  she was admitted-p. 134.

Finally, BVRC was able-with the assistance of the testimony of Mrs. McCollum-to suggest to the jury that Robert Warren was
at fault for not being able to find the employee who represented to him he would not be liable for his mother's bill at BVRC-
p.102, lines 19-21, p. 129. Even though Mrs. McCollum testified that she wasn't present when the form was filled out-p. 121,
and, she didn't know who checked the section indicating that Lucille Warren was unable to sign, and did not know why the term
witness was crossed out on the form-p. 121, she was allowed to testify that the contract in question was prepared and maintained
in the regular course of business and that it had not been altered, and that the “nursing home chart” (which contained medical
records) was also prepared and maintained in the ordinary course of business-p.p. 49-50, and, p. 60.

The district court's error in allowing the records and testimony as to the records is grounds for a reversal of the judgment.

Proposition 2: The district court abused its discretion and erred as a matter of law by
allowing the bank records of the defendant to to be admitted as evidence and exacerbated
that error with the admission of *15  an exhibit purporting to represent the bank records

Subsequent to the initial petition being filed, BVRC entered a course of discovery into the bank records of both Lucille Warren
and those of Robert Warren. Warren filed a motion in limine to restrict BVRC from using his bank records and the companies'
records in which he was involved on August 13, 2010. That motion was sustained on September 17, 2010 and a journal entry
was prepared by BVRC memorializing the decision. After revision, the journal entry was executed by Defendant's counsel and
returned to BVRC's counsel-see letter filed on April 28, 2011.

BVRC, for reasons known only to it, chose not to file the journal entry and filed additional pleadings seeking for a second time
to get the Court's approval to use bank records of Warren and the companies in which he was involved. Warren again objected,
and, the motion in limine as to those bank records was again sustained. That ruling was in compliance with Middlebrook vs.
Imler, Tenny & Kugler, 713 P.2d 572, “The function of a motion in limine is to preclude introduction in prejudicial matters to
the jury” and, Brannon vs. Hendricks, 695 P.2d 1343 (Okl. 1985): “A motion in limine is generally a pre-trial device used *16
to preclude prejudicial statements and questions which have no proper bearing on the issues in the case and which, if heard by
the jury, would interfere with a fair and impartial trial.”

In spite of two rulings, BVRC was allowed to enter Robert C. Warren Construction, LLC records from Bank of Commerce
(P.'s ex. 39)-p.p. 217-218, the Robert C. Warren Construction LLC account from Bank of America-(P.'s ex. 40) p.256, and, the
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First Bank of Owasso were admitted, all over Warren's objection-(P.'s ex. 41) p. 256. The Bank of Owasso records were never
referenced by BVRC in exhibit 51C or anywhere else.

Baptist Village was then allowed to pontificate to the jury that the records “proved” that Defendant had robbed his mother's

account of the funds that his mother should have used to pay for her care 10 -p. 199, *17  lines 13-19, p. 200, lines 4-13, p. 206,
lines 1-6, p. 208, lines 21-25-p. 209, lines 1-19, p. 213, lines 8-20, p. 214, tines 4-21.

“There are three types of lies, lies, damned lies, and, statistics.”-Mark Twain. In this case, Baptist Village introduced, over
objection, the bank records from different banks for Robert Warren and melded a select portion with Lucille Warren's records
to make BVRC exhibit 51C-a three color exhibit designed to “prove” absolutely and positively that Robert Warren was a liar
who used his disabled mother's debit card.

The “proof” was a listing of over 1100 debit card purchases from both his accounts and his mother's account. The judge admitted

this multi-color exhibit (P.s Ex. 51C) under 1201 §2306(4)-p. 331. 11  BVRC claimed that this exhibit was a “demonstrative”
exhibit. The exhibit did not accurately represent the debit charges made on the three accounts. *18  Of the 1176 debit made on

these three accounts 12  only 240 of these “demonstrative” charges were used to create BVRC's exhibit 51C. Those represented
less than 21% of the charges made. Worse, no evidence was ever presented as to who actually made those charges. BVRC did
not present a single witness to testify that Robert Warren had ever been in possession of Lucille Warren's debit card, let alone
that he had ever been seen using her debit card.

Nonetheless, BVRC was allowed to trumpet this exhibit to the jury as absolute evidence that Robert Warren was a thieving liar.

The bank accounts upon which Robert Warren was a signatory should never have been admitted into evidence as they had
absolutely no relevance to the questions before this jury. They did not address whether or not Robert Warren voluntarily entered
into a contract for the care of his mother, or, whether he was induced to sign a contract under the guise of “holding a place” for
his mother and that he would never be *19  liable for the costs of her care.

In order to be admissible as a statistical representation, federal and state cases make clear that it must meet certain standards.
U.S. v. Skodnek, 933 F. Supp. 1108, 1117 (D.Mass. 1996) defines their use:

Statistical protocols represent standards for determining whether and under what circumstances it is
reasonable to extrapolate from a known universe to an unknown one. See Kaye & Freedman, Reference
Guide on Statistics, Federal Judicial Center's Reference Manual on Scientific Evidence 332 (1994). They
draw on probability theory to determine whether the observed variations likely depend upon chance, or
whether they likely represent a pattern of intentional conduct.

That definition is followed by Oklahoma's admonition from Brown v. State, 1988 OK CR 49, 751 P.2d 1078:
In addition to the possible misuse, there is also the very real danger that the probability evidence may have an undue
psychological impact on the trier of fact. As one court has observed, “Mathematics, a veritable sorcerer in our computerized
society, while assisting the trier of fact in the search for truth, must not cast a spell over him.” People v. Collins, 66 Cal.Rptr.
At 497, 438 P.2d at 33.

Testimony expressing opinions or conclusions in terms of statistical probabilities can make the uncertain seem all but proven,
and suggest, by quantification, satisfaction of the requirement that guilt be established “beyond a reasonable doubt”. See Tribe,
Trial by Mathematics, 84 Harv. Law Review 1329.
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BVRC's Ex. 51B fails to meet any of the standards set forth. *20  A demonstrative exhibit must be accurate in order to be
utilized -Tull v. Federal Express Corp. 2008 OK CIV APP 105, 197 P.3d 495.

Not only is the exhibit factually flawed (by containing only a small percentage of debit charges, mixing charges from different
years, containing charges after the death of Lucille Warren, and, charges before she was admitted to the nursing home) it was
designed to poison the jury against Robert Warren. This case is different than cases where the trial judge realizes the danger of
allowing in exhibits and attempts to minimize the damage as in Taliaferro v. Shahsavari, 2006 OK 96, 154 P.3d 240:

A trial court has broad discretion in determining the relevance of proffered evidence and in balancing its
probative value and unfair prejudice. The court can reverse only upon finding that the trial court abused
its discretion. If it had been kept in proper perspective (as the trial judge attempted, but stopped short of
doing from the bench during the trial), the car vandalism evidence would have been relevant and material
on the issue of bias, prejudice, credibility or motive. Instead, the presentation of that evidence became a
distraction resulting in the prejudicial effect outweighing the probative value.

Neither the bank records from the various accounts upon which Robert Warren was a signatory nor the exhibit cobbled together
by BVRC *21  as Exhibit 51C should have been admitted as evidence. The three colored exhibit contained entries for the same
business two years apart (such as when Baptist Village attempted to link charges made by Robert Warren at a particular Quik
Trip to those made by someone using his mother's debit card when the charges were separated by two years-p.219), contained
entries from before Lucille Warren was admitted to the nursing home, and, entries for items after her death. The total of the items
BVRC accused Robert Warren of charging to his mother's account in that exhibit was $3,310.09-not the $8,394.86 shown on
P.'s ex. 51C which was also admitted over the Defendant's objection of it being inaccurate-p.333. Those records and the multi-
colored exhibit hopelessly contaminated the jury and made it impossible for them to consider the evidence fairly. Therefore,
the verdict should be set aside.

Proposition 3: The District Court abused its discretion and erred in
failing to allow the Respondent to put on newly discovered evidence.

As previously stated, BVRC made Warren's credibility or lack thereof the cornerstone of its case. A huge portion of their case
revolved around the so-called debit or point of sale charges. The District Court *22  had two occasions when newly discovered
evidence was offered and rejected. The first came during trial and before the BVRC had rested its case. On that occasion, Robert
Warren asked the Court to allow him to add a witness.

The witness was his nephew, Larry Warren-p 385, who had just come to light that morning. He would have testified that he was
the son of Harley Warren, and, that he had witnessed his grandmother, Liucille Warren, handing her debit card to Harley Warren.
The district court denied the request with the statement that it did not consider what was on the pretrial order determinative,
p. 391, lines 5-6, but declined to allow Larry Warren to testify.

The rule regarding newly discovered evidence is set forth in Lucas v. Hockett, 469 P.2d 237 (Okla., 1970) :

(1) It must be such as will probably change the result if a new trial be granted; (2) it must have been discovered since the trial;
(3) it must be such as could not have been discovered before the trial by the exercise of due diligence; (4) it must be material
to the issue; (5) it must not be merely cumulative to the former evidence; (6) it must not be to merely impeach or contradict
the former evidence.

In the present case, no one could have known who was present *23  when Lucille Warren turned her debit card over to her
son, Harley Warren. Robert Warren couldn't even be certain that it was his brother who had been using Lucille Warren's debit
card. Based on experience, he believed it was likely that Harley had done so. In light of the District Court's frequent changes
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to the agenda for BVRC, it would not have been unjust to allow the Defendant to have presented this witness during trial. It
certainly would have allowed Warren to counter the allegations in 51C.

After the trial was concluded, the Defendant made another discovery of account records for his mother from a second account
at the same bank; the records were in a box from his mother marked “pictures”. While he was moving it, the bottom gave way
and out spilled the records from her savings account.

The savings account was opened within days of the checking account, it was opened at the same bank, Harley Warren was
a signatory on this second account of his mother, and, the savings account showed several withdrawals of a $1,000 each by
Harley Warren just as Robert Warren had testified. Mr. Warren had previously attempted to get the *24  signature cards from
all accounts held by his mother through what is now Bank of America, and, had been advised in response to the subpoena that
those records were more than seven years old and were no longer available-see motion for new trial brief filed by Defendant
on June 6, 2011.

Again, that evidence was presented in the motion for new trial and the trial court declined to reverse the verdict with the
statement that he had polled the jury and all that they looked at was whether or not Robert Warren signed the contract-p.3,
lines 6-11. Unfortunately, no one will ever know whether that opinion was formed before or after all of the prejudicial and
irrelevant evidence was admitted.

This case is similar to Salazar v. State, 2005 OK CR 24, 126 P.3d 625:
Although the trial court concluded in its last finding that the evidence in question would not have impacted the verdict rendered,
we do not share that same confidence. Petitioner presented evidence supporting his claim of mental retardation. Dr. Call's
testimony and his testing was essential to refute Petitioner's claims and attack his experts' findings. Evidence Dr. Call had
himself made up and administered a non-standardized test to support his conclusion Petitioner was malingering would have
been valuable impeachment evidence. No reasonable trial strategy would have *25  supported a decision not to utilize this
important impeachment evidence. See e.g. Glossip, 2001 OK CR 21, ¶ 17, 29 P.3d at 601. Had it been discovered and utilized,
there is a reasonable probability the outcome would have been different. “A reasonable probability is a probability sufficient
to undermine confidence in the outcome.” Id., 466 U.S. at 694, 104 S.Ct. at 2068.-citing Strickland v. Washington, 466 U.S.
668, 687, 104 S. Ct. 2052, 2064, 80 L Ed. 2d 674 (1984).

In this instance, BVRC's continuing allegations that Warren “stole” his mother's money and the misrepresentation of the facts
coupled with a poisonous exhibit warrants a reversal.

Proposition 4: The District Court erred in granting jury instructions over Defendant's objection:

BVRC submitted jury instructions late; those jury instructions were objected to (with a summary of the law) by Robert Warren
in a document filed April 25, 2011 pursuant to Capshaw v. Gulf Insurance Company, 2005 OK 5, 107 P.3d 595. In spite of those
objections, the District Court gave the jury an instruction that “Robert Warren signed a contract with the Plaintiff-Instruction
No. 1, filed May 5, 2011. Robert Warren was told that he was simply signing to hold a place for his mother-not a contract. *26

Instruction No. 6. was inappropriately given in its entirety. 13  Instruction No. 7 is OUJI No. 23.7 and is not appropriate for the
case as BVRC relied upon what they alleged to be a real contract.; BVRC never pled “acceptance of benefits”.

Instruction No. 8 deals with consideration when this issue was never pled, nor does it apply. “Requirement of Consideration”
OUJI No. 23.8 is to be used only “if there is a dispute concerning the exchange of consideration”-Notes on Use. The parties
never had a dispute as to whether or not Lucille Warren received care from BVRC; the question before the jury was whether
or not Robert Warren entered into a contract to pay for her care-not whether or not she received care.
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*27  instruction No. 9 is not a OUJI instruction and is not appropriate for this case. The instruction is titled “Party is presumed
to have read a contract.” Warren's position has always been that he was told that he wasn't signing a contract, he was merely
signing to hold a place for his mother; that she would later sign the actual contract; the evidence supports that in that the first
line was left blank, the word “witness” was crossed out, and, the document was altered after he signed it by the addition of
“POA”. If the document had ever been represented to him as a contract and not a placeholder for his mother, he would have
refused to sign it-p. 264.

BVRC added new instructions 15 and 16 (ratification) raising an issue which had never been pled and after the date that
instructions were to be submitted. 16 was proposed by BVRC at the conclusion of the trial and after all other instructions had
been discussed and ruled upon--p. 393-412. After the parties had returned from lunch and the parties rested, BVRC introduced
yet another “surprise” instruction-p. 418. As was the previous case, BVRC claimed that the document had been previously
*28  provided (p. 418, lines 10-11) when the record is clear that no copy had ever been provided or even discussed.

In spite of the pretrial conference order, the previous discussion about instructions, and, the lack of time to prepare, the District
Court once again bowed to BVRC's request with the statement “I don't have a problem with it, but, you (meaning Warren's
counsel) can go down to the library and look it up-p. 419, lines 9-10. After the District Court made it plain that the instruction
would be given over Warren's objection, Warren's counsel looked at the authority, drafted an alternative and less offensive
instruction. The District Court then read both versions-No. 15 and No. 16, thus giving double emphasis on that issue. Taliaferro
v. Shahsavari, 2006 OK 96, 154 P.3d 1240 stands for the proposition that “Fundamental error occurs when the trial court does
not accurately instruct the jury on the law.” As Boyanton v. Reif 1990 OK 83, 798 P.2d 603 states, “The purpose for which the
OUJI-CIV were adopted are not served when confusing and conflicting instructions are given.”

In this case, the District Court had the opportunity to give proper *29  instructions and failed to do so. That failure warrants
a reversal. Proposition 5: The award of attorney's fees in this case was improper.

BVRC filed its application for attorney's fees and costs. Warren received a copy of the request and noted that the billing was
incomplete in that it failed to list the individual tasks performed by the attorneys and failed to specify when services were
rendered. That failure made it impossible for Warren to adequately prepare for the hearing. A subpoena was issued and BVRC

filed a motion to quash. 14  Those records were requested to ascertain exactly how much of the time spent was “reasonable
and necessary.”

BVRC had wasted an inordinate amount of the Court's time and Warren's time by failing to timely respond to discovery,
or, omitting key information from discovery. Warren initially sent discovery to BVRC on August 2, 2007; included in that
discovery was the standard request for all exhibits intended to be used at trial. Six months later, a settlement *30  conference
was held and Warren was surprised to learn that a contract was being alleged as no copy of the contract had ever been provided
in the answers to discovery; three months after that, Warren was still trying to get discovery answered in order to be able to
comply with the Court's Order to exchange final exhibit and witness lists-p.p. 9-11 of Attorney's Fee Hearing transcript. That
practice continued through depositions, and, into the trial. The fees could not have been reasonable and necessary if BVRC
stalled repeatedly instead of providing the information requested. In addition, BVRC apparently spent an inordinate amount of
time playing with Warren's bank records even though two motions in limine had been sustained by two separate judges. Burk v.
City of Oklahoma,598 P.2d 659 (Okla. 1979) sets standard to be used in an attorney's fee hearing, and, BVRC did not comply
with those standards and the judgment is based upon a flawed verdict.

CONCLUSION

For these reasons, the verdict and attorney's fees in this matter should be reversed.
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Footnotes
1 Plaintiff failed to produce the contract, checks, billing and other documents upon which it intended to rely-even though those items

had been specifically requested in discovery. That pattern of failure to timely disclose continued throughout this case-see Defendant's

Response to Supplemental Brief filed August 20, 2008 listing the various efforts to obtain records complete with attached letters and

documents. That pleading mirrors the “Answer to Plaintiff's Response to Motion for New Trial filed July 25, 2011, page 2 which

quotes from the deposition:

DJG: Counsel, this is the second time that I have been sandbagged by documents that have not been produced to me.

Cash: These should have been produced to you in May when they were received by our office.

DJG: They were not. We looked (p. 138) for them. I put it in a pleading that we had not gotten them.

DJG: I don't care, I really hate getting crap the day of a deposition. That's the second time. The last time 800 pages of bank records

the day before at three o'clock we got them.

Cash: And those were sent to you as soon as our office received them.

DJG: No, they were sent to me as soon as your office had received them, scanned them and reduced them to a CD-Page 137 of

September 29, 2009 deposition of Robert Warren.

2 Mrs.McCollum was absent when the forms were completed, she had no explanation as to why P.O.A. (for Power of Attorney) was

placed by Bob Warren's name, why the first line for responsible party had been left blank, why or when the word “witness” had been

crossed off, or why “unable to sign” was checked on the form-P's exhibit 6, & p. 120-121.

3 Bob Warren was in the process of moving after the trial and picked up a box of his mother's belongings labeled “pictures” when

the bottom fell out. As he was gathering up the contents, he found Lucille Warren's signature card for First Bank and Trust Co. of

Tahlequah and two $1,000 withdrawals made by Harley Warren two days apart-see attachments to the “Defendant's Brief in Support

of Motion for New Trial” filed on June 6, 2011.

4 A copy of the letter is attached to the “Answer to Plaintiff's Response to Motion for New Trial” filed herein on July 25, 2011.

5 Mrs. McCollum and counsel for BVRC tried to use “responsible party” and “representative payee” interchangeably-see her testimony

on page 72, she threatens to report Robert Warren as the representative payee. Mr. Warren was never appointed as his mother's

representative payee. A Representative Payee is a person approved by the Social Security Administration to handle the benefits of

an incompetent recipient. A Representative Payee is required to file an annual report showing what the benefits of the incompetent

person were used for and is answerable to the Social Security Administration-see SA Publication No. 05-10076, ICN 468025,
January 2009. Responsible party is simply a contract term designating who is to pay for goods or services-see Worley v. Carroll,

1925 OK 187, 237 P. 120.

6 P.'s exhibit 51A was never produced in discovery, although all exhibits were asked for -Defendant's Response to Supplemental Brief

filed August 20, 2008. The records were made available after discovery was closed and well after the Defendant could meaningfully

evaluate them and depose Arvella McCollum as to them. The notation for Exhibit 51A on the pretrial order is simply “charts, graphs

and summaries” without any notation that it was to include the nursing home chart. It was objected to in the pretrial order.

7 His statements are perfectly consistent with Sundowner's Syndrome-a syndrome in which nursing home or hospital patients are

able to talk rationally at lunchtime in a lucid and calm manner and able to answer questions about their lives, family, or employment.

Later in the day, that same person seems confused when the same person visits, and unsure of where he or she is. The person becomes

is agitated and disoriented - essentially, a completely different person than she was just hours before. Sundowning can be a temporary

disorder in some people, or more prolonged in others, and is currently gaining more attention among health care professionals who

see the syndrome's effects in elderly hospital patients recovering from illness or surgery, as well as elders in nursing facilities. -from

Seeing the Light, Understanding Sundowners Syndrome.

8 The stipulation is not reflected in the pretrial order. The parties agreed to the stipulation prior to trial starting and reiterated that

agreement in chambers. Many objections to the nursing home record being admitted-p. 20, lines 2-6, p. 60, lines 20-22, p. 62, lines

18-23 and p. 83, lines 1-3 where the court actually sustained the objection.

9 When she was asked about contradictory medical reports from a few days prior to Lucille Warren's admission to BVRC which did

not list the diagnosis of Alzheimer's or dementia, she went on to dismiss those reports as “incomplete” and not the thorough kind of

work-up that was performed by BVRC-p. 149 (question asked), p. 162 (BVRC's counsel allowed to rehabilitate her testimony over

objection). The problem with her analysis and testimony that Lucille Warren wasn't competent to admit herself to the nursing home

is that the only records in existence which could have been relied upon at her admission didn't support her conclusion of dementia

or Alzheimer's-see P.s Ex. 51A, p. 30-- Southcrest Hospital History & Physical.

10 Counsel actually asked “Were you ever messing in your mama's bank account de-riving any financial benefit whatsoever out of your

mother's account that her Social Security went into?”-p. 205, lines 9-11, and repeatedly argued with Mr. Warren as to characterization-
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see p. 211, lines 11-23, p. 208, lines 21-25 and p. 209, lines 1-23., p. 213, lines 3-20, p. 214, lines reflects a question or series of

questions which raise the inference that Mr. Warren knew what was in his mother's account and took advantage of her; these types

of questions are similar to questions about “when did you stop beating your wife?” No matter which way Mr. Warren answered the

question, the jury was left with an impression of dishonesty.

11 Unfortunately, BVRC cited a statute which does not exist. Section 2306 is a series of four definitions-none of which authorize a

composite exhibit.

12 Although PL's ex. 38-Lucille Warren's BOK account (p. 4) exhibit 39 (p. 217-218) P.'s ex. 40 (p. 256), and exhibit 41 (p. 256) were

admitted, only 2 of the 3 were used to create Plaintiff's exhibit 51C.

13 This Instruction should be given only if there is a dispute concerning the acceptance of an enforceable offer, and the first paragraph

of this Instruction should be given whenever there is a dispute concerning the validity of an acceptance.

The second and third paragraphs are intended for contracts other than for the sale of goods.... The second paragraph should be used

if there is an issue whether the acceptance was unconditional. Both the second and third paragraphs should be used if the purported

acceptance contained different terms from the offer and therefore constituted a counteroffer. The fourth paragraph should be used if

there is an issue whether the acceptance was timely, and the fifth paragraph should be used if there is an issue whether the manner

of acceptance was in conformity with the means specified in the offer.”

14 BVRC was apparently not aware that the Discovery Code adopted in 1982 and revised from time to time contains a specific provision

to deal with what is thought to be abusive discovery. 12 O.S. 3226.1 requires that an aggrieved party file a request for the Coujrt

to enter a protective order.
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