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EDITOR’S NOTE:

If you have other significant updates and/or interesting photographs from a case, you may email

these to Elizabeth Janes: _). If you have information to submit on state-

level cases, please send this directly to the Regional Environmental Enforcement Associations’
website: http://www.regionalassociations.org.
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Significant Environmental Decisions

Second Circuit

Peconic Baykeeper, Inc. v. Suffolk County, 600 F.3d 180 (2d Cir. 2010).

Several issues in this pesticide spraying case are likely to be rendered moot by a general
NPDES permit that EPA intends to issue, meaning that much of the regulatory discussion is
questionable precedence. Nevertheless, the Second Circuit did reach and reject the district court’s
reasoning that, since trucks and helicopters had discharged pesticides into the ambient air, any
discharges into water were indirect and thus not from a “point source.” “Point source” has been
broadly interpreted to include a wide variety of equipment such as trucks and helicopters. Moreover,
in this case the source of the discharge was the spray apparatus attached to the trucks and helicopters,
not the air.

Back to Top

Simsbury-Avon Preservation Society, LLC v. Metacon Gun Club, 575 F. 3d 199 (2d Cir. 2009).

Plaintiffs, a group of homeowners living near the defendants’ (a gun club, its members and
guests) shooting range, filed a citizen suit alleging violations of RCRA and the Clean Water Act
resulting from the discharge and accumulation of lead shot at the range. They alleged that, during
flooding, there was an occasional hydrological connection between waters on the site and navigable
waters, and a continuous water connection between wetlands on the site and a tributary flowing into
navigable waters. They claimed that lead from spent ammunition fired into an earthen berm located
near wetlands on the site migrated into groundwater and to navigable waters. At the request of the
Connecticut Department of Environmental Protection, the defendants hired consulting engineers to
conduct sampling and testing; they subsequently reported that the shooting range activities had not
resulted in measurable contamination of either ground or surface water. The plaintiffs engaged their
own experts, who concluded from testing that lead at the site was “leachable and may over time pose a
threat to ground water quality” and that, coupled with unfiltered flow to wetland surface water, it
represented “a potential exposure risk to both humans and wildlife” (although further assessment
would be required to evaluate that risk).

The district court dismissed the plaintiffs’ claim that the defendants were operating a hazardous
waste disposal facility without a permit in violation of RCRA. It held (giving deference to USEPA’s
interpretation) that the ordinary use of lead shot in a shooting range did not fall within the regulatory
definition of “solid waste.” The court found that, as a result of their proper and expected use, the
bullets were not “discarded material” that had been “abandoned” by reason of having been “disposed
of”, and thus they did not constitute RCRA hazardous waste. On similar grounds, the district court
granted summary judgment to the defendants on the plaintiffs’ claim that the spent bullets presented an
“imminent and substantial endangerment to health or the environment.”

The court also granted summary judgment to the defendants on the plaintiffs’ claim that the
defendants were discharging pollutants from a point source into navigable waters without an NPDES
permit in violation of the CWA, holding that there was insufficient evidence that they were discharging
lead into jurisdictional “navigable waters” under the test in Rapanos.
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Held: On appeal, the Second Circuit (in a 2-1 decision) affirmed the judgment of the district
court that had (1) dismissed claims under RCRA for permit violations, for open dumping and for
imminent and substantial endangerment, and (2) granted summary judgment to the defendants
regarding claims that they discharged pollutants into navigable waters without a permit in violation of
the CWA. The court found that the district court properly had deferred to EPA’s interpretation of its
hazardous waste regulations regarding discharged lead. It also rejected the plaintiffs’ claim that, even
if the act of shooting did not require a RCRA permit, the maintenance of a site where spent shot
accumulated did, holding that the RCRA permit requirement does not arise through the passage of
time. It went on to hold that the district court properly had granted summary judgment to the
defendants on the claim that their discarding of lead on the site had constituted disposal of solid waste
that might present an imminent and substantial endangerment. The court did not have to address
whether the lead shot had been “discarded”, because it found that the plaintiffs’ experts had determined
only that discarded lead presented a possible risk to humans and wildlife, but that assessment of that
risk would require further investigation.

Regarding the CWA claims, the court held (without determining whether the wetlands on the
site were jurisdictional under Rapanos, although expressing doubt that either the berm or the entire
shooting range would meet that standard) that there was insufficient evidence that defendants were
discharging lead into those wetlands from a “point source.” In a detailed analysis, the court, (citing
Plaza Health Labs) noted that even the traditionally broad judicial interpretation of the term did not go
so far as to punish criminally all human activity that results in pollutants reaching navigable waters.
The runoff here from the berm, as well as from the firing lines of the shooting range, is neither
collected nor channeled as contemplated under the definition of a “point source.” Furthermore, the
berm and firing lines were so far removed from any jurisdictional wetlands on or about the site that it
would be unreasonable to conclude that lead from those locations reached such waters.

Back to Top

Ninth Circuit

United States v. Moses, 496 F.3d 984 (9th Cir. 2007), cert. denied, 128 S. Ct. 2963 (2008).
*Update*

Defendant real estate broker and developer worked on a subdivision development located in a
flood plain next to a creek that flowed into the Snake River, a tributary to waters of the United States.
Because of an upstream irrigation diversion, water flowed in the creek (albeit in high volume) only
during spring runoff. Over many years the defendant rerouted and reshaped the creek, converting three
channels into a single broader, deeper channel in order to carry all of the seasonal water flow. He
employed bulldozers and other heavy equipment to redeposit material, and he erected log and gravel
structures in the creek.

On several occasions the Army Corps of Engineers warned the defendant that his stream
alteration work required a permit under the Clean Water Act and ordered him to cease and desist,
subsequently issuing an NOV. The defendant caused the work to continue and the U.S. EPA issued an
administrative compliance order directing him to cease discharges and to submit a work plan for
restoring the stream. The defendant ignored the order and carried on with the work, severely
impacting the stream.

The defendant was charged with three felony counts of knowing discharge of pollutants
without a permit over a period of three years. He was convicted by a jury on all counts. On appeal,




the defendant argued principally that the evidence had been insufficient to support the verdict and that
he should have been granted a new trial, claiming that the creek was not a water of the United States
(WOUS) and that he had not discharged into it. He further argued that in any event he had not needed
a permit.

Held: The Ninth Circuit affirmed the defendant's conviction. Citing Hubenka, the court held
that the creek was a tributary of a WOUS and remained so despite the man-made upstream diversion
(even though the diversion began long before the CWA was enacted). It further found that, under
Headwaters and Eidson, the seasonally intermittent creek was a WOUS. The court noted that, even
under the plurality opinion in Rapanos, "seasonal rivers, which contain continuous flow during some
months of the year" could constitute a WOUS. The dissenters in Rapanos and Justice Kennedy clearly
would extend coverage to such intermittent flows.

The court rejected the defendant's argument that the pollutants were deposited only while the
receiving portions of the creek were dry. The dredging and redepositing activities became discharges
when the creek subsequently flowed (and thereby carried the material downstream to the river). The
court also found that the redeposits fell well outside the regulatory definition of "incidental fallback."

The court went on to reject the defendant’s claim that he otherwise had not needed a permit. It
found that the work clearly had not come within the statutory exemption for "maintenance of currently
serviceable structures”, and that the exception did not apply because the work here "further impair[ed]"
a WOUS. Finally, the court held that Nationwide Permit No. 3 was inapplicable because it was issued
under the Rivers and Harbors Act, not the CWA.

*NOTE: On July 17, 2008, the defendant filed a motion to vacate his sentence under 28 U.S.C.
§ 2255, once again challenging federal wetlands jurisdiction over the portion of the creek situated on
his property. On July 31, 2008, he moved to stay execution of his sentence (he being scheduled to
surrender to the Bureau of Prisons on August 6, 2008). The district court agreed with the government
that issues that had been decided on direct appeal (including federal jurisdiction) could not be
collaterally raised in a motion to vacate sentence and that defendant had not demonstrated a high
probability of succeeding on whatever new issues he raised. Therefore, the court denied the motion to
stay and ordered defendant to surrender as ordered. Subsequently, the court considered the Section
2255 motion and ruled, first, that defendant's estoppel defense (i.e., that the Corps of Engineers had
advised him in 1980 that there was no CWA jurisdiction over the site) had been addressed and rejected
by the court and the Ninth Circuit. Next, his Rapanos arguments had been considered and rejected by
the Ninth Circuit, holding that the seasonally intermittent stream that ultimately emptied into a river
that was a WOUS could itself be a WOUS. That ruling, which was followed by a denial of certiorari
by the U.S. Supreme Court, was not subject to further review.

The defendant further argued that, having failed in his argument that Justice Kennedy's
"significant nexus" test should not be applied, now claimed that there was no significant nexus in this
case. However, the Ninth Circuit had clearly found that the intermittently dry portion of the creek in
question would be considered a WOUS and the defendant could not relitigate that holding. Finally, the
court summarily rejected his claim that the wetlands would not be deemed jurisdictional under the
Corps of Engineers' post-Rapanos 2007 guidance memorandum, which in fact was not in existence at
the time of the Corps' determination of jurisdiction in this case. See United States v. Moses, 642 F.

Supp. 2d 1216 (D. Idaho 2009), habeas corpus denied, 78 U.S.L.W. 2394 (U.S. Jan. 11, 2010).
Back to Top




District Courts

Precon Development Corp. v. United States Army Corps of Engineers, 658 F. Supp. 2d 752 (E.D.
Va. 2009).

Plaintiff, the developer of a multi-acre planned residential site, filed suit against the Army
Corps of Engineers seeking a declaratory judgment that wetlands on a portion of the site (where the
plaintiff desired to construct a number of residential buildings) were not jurisdictional under the Clean
Water Act and, in the alternative, to direct the Corps to approve applications for two permits to allow
the proposed construction of the residential buildings. The parties filed cross-motions for summary
judgment. The matter was referred to a magistrate judge, who, after a hearing, issued a report and
recommended that the plaintiff’'s motion be denied and that the defendant’s motion be granted.

The magistrate set forth in detail the physical and hydrological nature of the site, in particular
the presence of two ditches (one seasonal, the other perennial) located adjacent to the site and running
along its boundaries (separated from the site by berms, which in some places are pierced by breaks),
and the existence of wetlands on the site that are connected to other wetlands within the immediate
area. He also set forth the procedural history of the matter, including denial by the Corps of the permit
applications based upon a determination that the wetlands in the area of proposed construction were
jurisdictional. The magistrate also analyzed the holdings and analysis of Rapanos, as well as
application of the legal standards presented by the various opinions in that case. He then analyzed the
level of deference owed to the determination of jurisdiction made by the Corps and also to its
application to that determination of the “Rapanos Guidance” and “Instructional Guidebook” developed
and issued by the Corps in the wake of Rapanos.

The magistrate approved of the Corps’ methodology for defining a “review area” within which
it could calculate effects upon wetlands at the site in combination with similarly situated wetlands in
the region. Applying that approach and relying upon a number of factors beyond mere hydrological
connection, he found a “significant nexus” (under the Justice Kennedy test in Rapanos) between the
wetlands found within the “review area” here and traditional navigable waters. Thus the Corps had
CWA jurisdiction over the wetlands on the construction site.

Finally, the magistrate found that it had not been a “clear error of judgment” for the Corps to
treat the wetlands on the site as a “special aquatic site” and that practicable alternatives to the building
project existed that would have a less adverse impact upon the aquatic ecosystem. Issuance of the
permits here would be contrary to the public interest because of the unnecessary loss of wetlands and
the potential for cumulative environmental degradation.

Held: After considering objections filed by the plaintiff, the court adopted and approved in full
the magistrate’s findings and recommendations. He denied the plaintiff’s motion for summary
judgment, granted the defendant’s motion, and dismissed the suit.

Back to Top

United States v. Desnoyers, 2009 WL 1748730 (N.D.N.Y. June 19, 2009).

Defendant (an asbestos abatement air monitor) was convicted on one count of conspiracy to
violate the Clean Air Act and to commit mail fraud; one count of knowingly violating the Clean Air
Act; one count of knowingly committing mail fraud; and two counts of knowingly making material
false statements to EPA agents regarding eight individual abatement projects.
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Held: The district court granted the defendant’s motion for judgment of acquittal on the
conspiracy count, vacated the jury’s guilty verdict and dismissed that count. The court denied the
defendant’s motion for judgment of acquittal on the remaining counts on which he was convicted, and
denied his motion for a new trial.

The court found that seven of the eight abatement projects encompassed under the conspiracy
alleged in Count One were subject to a state industrial code rule, rather than to the federal Clean Air
Act. The court believed that the jury might have been confused or prejudiced in incorrectly assuming
that it could find an overt act in furtherance of the multi-objective conspiracy charged in Count One
from conduct involving the seven projects not covered under the CAA. However, the court found that
there was sufficient evidence that the defendant had aided and abetted his co-defendants in knowingly
violating the CAA, in particular, that he had known that the linear footage of the project in question
exceeded the regulatory minimum of 260 feet. There also was sufficient evidence that the defendant
had sent fraudulent air samples through the mail to further a scheme to defraud a building owner, and it
was therefore irrelevant whether the state industrial code governed his conduct as an air monitor.
Finally, the court rejected the defendant’s arguments regarding the materiality of his false statements
and found that those statements were within the jurisdiction of the federal government regarding its
investigation of multiple offenses, even though several of the projects did not fall under the substantive
provisions of the CAA.

[The defendant was sentenced in December 2009 to complete a five-year term of probation to include
six months’ home detention, and he must pay $34,960 in restitution].

Back to Top

United States v. King, 2008 WL 4055816 (D. Idaho, Aug. 29, 2008).*Subsequent Decision*

Defendant manager of a farm and feedlot was charged with four counts of willfully failing to
comply with the federal Safe Drinking Water Act and the corresponding ldaho state law by injecting
water into waste disposal and injection wells without a permit and with one count of making a false
statement to an investigator. He filed a motion to dismiss on various grounds.

Held: The district court denied the motion. The court rejected the defendant’s argument that
the government had been required to allege and prove that the fluid or liquid injected contained a
contaminant and endangered a source of drinking water, noting that defendant could assert those points
as affirmative defenses. It also rejected his argument that the definition of a drinking water source
under Idaho law was broader in scope than the parallel definition under the federal SDWA and, thus,
that the federal government could not rely upon that definition in its prosecution here. While state
protections that are broader in scope than the SDWA lie outside the federal program and cannot be
prosecuted federally, here the definition in question is relevant only to the defendant’s affirmative
defense (that his injection did not endanger a drinking water source); hence it was not relevant to the
federal government’s case. Furthermore, the federal government here was relying only upon the
SDWA definition, not the state definition. In any event, it is unclear whether the U.S.EPA-approved
state program for the protection of drinking water sources in Idaho protects a broader scope of aquifers
or that defendant was being prosecuted for injecting into a state-only protected aquifer.

The court also rejected the defendant’s claim that the SDWA required the EPA to give 30 days’
notice to the state prior to bringing a criminal action, which EPA had failed to do, and prohibited any
suit unless the state was failing to enforce its own program. It held that the notice requirement applied
only to civil suits, not criminal actions. The court also rejected the defendant’s argument that the
federal government could not prosecute conduct that was the subject of a prior state action. Double
Jeopardy does not apply to prosecutions brought by separate sovereigns pursuant to different statutory
provisions, and Congress provided only that states would have primary enforcement authority under
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the Act (with the federal government retaining shared secondary authority), not that states would have
exclusive authority. Finally, the court held that the Act does not preclude the federal government from
prosecuting past, as well as current, violations thereof.

*NOTE: In a subsequent decision in the same case, the court reaffirmed these holdings, but
found that its ruling that the defendant could establish an affirmative defense if he could prove a lack
of a contaminant or a lack of endangerment had been in error. The statute does not provide for such an
affirmative defense. In fact, the EPA-approved Underground Injection Control programs in states such
as Idaho must not allow movement of fluid containing any contaminant into underground sources of
drinking water. The prohibited act under Idaho law is to inject a fluid down a well without a permit.
Whether a contaminant will be injected or whether an injection will endanger an underground source
of drinking water are issues to be addressed by an applicant for a permit and determined (with the
setting of permit conditions) by the permitting agency. Unpermitted injection is a crime regardless of
whether the fluid is a contaminant or whether the injection actually endangers or contaminates an
underground source of drinking water. United States v. King, 2008 WL 5070329 (D. Idaho 2008).
[After being convicted by a jury on all five counts, the defendant was sentenced in December 2009 to
serve four months’ home confinement as a condition of three years’ probation, and he was ordered to
pay a $5,000 fine. He is appealing his conviction and sentence.]

Back to Top

Trials

United States v. loannis Mylonakis et al., No. 4:09-CR-00492 (S.D. Tex.), ECS Trial Attorney
Ken Nelson ECS Senior Trial Attorney David Kehoe , and ECS
Paralegal Jean Bouet :

On April 28, 2010, after a 10-day trial, the jury acquitted chief engineer loannis Mylonakis of
the three counts charged, which were an APPS, an obstruction, and a false statement violation.
Mylonakis is one of two chief engineers for the Georgios M, a 40,000-ton oil tanker. The Panamanian
operator of the ship, Styga Compania Naviera S.A., previously pleaded guilty to three APPS violations
for failing to properly maintain an oil record book (“ORB”). The company was sentenced to pay a $1
million fine and to make a $250,000 community service payment to the National Marine Sanctuary
Foundation.

Co-defendant Argyrios Argyropoulos remains charged with violating APPS, making false
statements, and obstructing justice. The chief engineers were alleged to have maintained false ORBs
that concealed the direct discharges of sludge and oily bilge wastes into the ocean. The course of
conduct covers numerous discharges from 2006 through 2009. The case arose from a crewmember’s
coming forward to inspectors while the ship was moored in Texas City, Texas, in February 2009.
Argyropoulos has been named in the indictment, but was not on board the ship when it arrived in
Texas. He will face prosecution if and when he comes to the United States.

This case was investigated by the Coast Guard Investigative Service and the Environmental
Protection Agency Criminal Investigation Division.
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United States v. Stephen Swift et al., No. 1:08-CR-00577 (D. Hawaii) AUSA Marshall Silverberg

On April 14, 2010, following seven
days of trial, Stephen Swift was convicted
on the two RCRA counts charged:
transporting hazardous waste without a
manifest and storing hazardous waste
without a permit.

Co-defendant Jerome Anches was
the president of Martin Warehousing and
Distribution ("MWD"). MWD was in the
business of transporting and distributing
freight. In August 2001, there was a
hazardous waste spill involving the
puncture of a 55-gallon drum of
tetrachloroethylene by a MWD forklift
driver. An environmental cleanup
company remediated the site, resulting in
the accumulation of hazardous waste for disposal; however, Anches refused to pay for it to be properly
disposed. The waste stayed on the property from August 2001 to February 2005.

In early February 2005, the Martin Warehousing site was sold, and the new owner wanted the
property cleared of all objects, including all containers. Anches hired Swift to transport the hazardous
waste in the Matson container to the mainland for proper disposal. Instead, Swift moved the hazardous
waste to his undeveloped property where it remained in the unlocked container until the EPA learned
of it in May 2008.

Anches recently was sentenced to pay a $300,000 fine plus $84,000 in restitution, the latter due
immediately. He also will complete a five-year term of probation after previously pleading guilty to a
RCRA storage violation. Swift is scheduled to be sentenced on August 2, 2010.

This case was investigated by the States Environmental Protection Agency Criminal
Investigation Division.

Back to Top

United States v. Jack Barron, No. 2:09-CR-00043 iD. Idaho), ECS Senior Trial Attorney Ron

Sutcliffe , AUSA Nancy Cook and ECS Paralegal Ben Laste-

On April 8, 2010, the jury acquitted Jack Barron an all counts, which were three Clean Water
Act violations and an obstruction of justice charge. The case involved the illegal dredge and fill of a
wetland on property owned by Barron. Despite being advised by the Army Corps of Engineers on
several occasions that he would need a permit to fill or alter these wetlands, Barron placed a culvert,
fill, and concrete footings for a residence on the property in 2007. Barron sent a letter to the Corps
claiming to have obtained a permit for the excavation of a pond on the property, which was untrue.

This case was investigated by Environmental Protection Agency Criminal Investigation
Division with assistance from the National Oceanic and Atmospheric Administration.

Back to Top




Informations and Indictments

United States v. Scott A. Beckmann et al., No. 2:10-CR-04021 (W.D. Mo.), AUSA Larry Miller

On April 15, 2010, the mayor and the public works superintendent for Stover, Missouri, were
indicted for allegedly violating the Safe Drinking Water Act. Scott A. Beckmann, the mayor of Stover,
and Richard R. Sparks, the superintendent of the city's Department of Public Works, were variously
charged in a 29-count indictment with falsifying information about the city's water supply that was
submitted to the Missouri Department of Natural Resources (MDNR).

Sparks has been charged with a total of 28 false statement violations, 26 of which are for
submitting records to the MDNR that contained false sampling locations. The records indicate
collection points for water samples taken between September 2006 and December 2007 at certain
addresses; However, Sparks allegedly knew that the samples had not been taken there. The other two
false statement counts related to bacteriological water analysis samples that Sparks submitted to the
state knowing that the water had been mixed with chlorine bleach to prevent an accurate laboratory
analysis of the samples.

Beckmann has been charged with misprision of a felony for concealing these crimes from
authorities. Beckmann allegedly knew that Sparks had submitted false information to the MDNR, but
denied any knowledge when questioned by an EPA agent.

The defendants are scheduled for trial to begin on June 7, 2010. This case was investigated by
the Environmental Protection Agency Criminal Investigation Division.

Back to Top

United States v. Typhoon Restaurant d/b/a/ The Hump Restaurant, No. 2:10-mj-00509 (C.D.
Calif.), AUSAs Mark WiIIiams_ and Dennis Mitchell

On March 10, 2010, a complaint was filed against The Typhoon Restaurant, doing business as
The Hump Restaurant. The sushi restaurant and one of its chefs, Kiyoshiro Yamamoto, are each
charged with a violation of the Marine Mammal Protection Act for serving whale meat, an endangered
species.

The investigation began last October when two members of the team that made the Oscar-
winning film called "The Cove" visited the restaurant, which is known for its exotic fare. The
documentary exposes the annual killing of dolphins in a Japanese fishing village.

According to the complaint, the two women used an undercover camera to film the waitress
serving them whale and horse meat, and then obtained a receipt that identified their selection as
"whale" and "horse" along with the $85 total. The women hid pieces of the meat in a napkin and later
sent them to a researcher for preliminary testing at Oregon State University. The meat was verified to
be whale meat, specifically from the Sei whale, an endangered species, and the third largest baleen
whale after the Blue Whale and the Fin Whale.

After a federal investigation was initiated, the two activists returned to the restaurant and were
observed by investigators asking for, and again being served, whale meat. After officials raided the
restaurant, chef Yamamoto allegedly admitted that he had served whale meat. A DNA test of a second
sample of meat smuggled out confirmed that it came from the Sei whale.
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This case was investigated by Customs and Border Protection, the Fish and Wildlife Services
and the National Oceanic and Atmospheric Administration.

Back to Top

United States v. Wolfgang “Tito” Roempke et al., No. 2:10-CR-00062 (W.D. Wash.), AUSA Jim
Oesterled.

On March 9, 2010, a four-count indictment was returned charging three individuals with
conspiracy, false statement, and Clean Air Act violations stemming from their involvement in the
illegal removal of asbestos during a demolition project.

Wolfgang "Tito" Roempke is the owner of a vacant building that was demolished in late
August and early September of 2008. The indictment states that Roempke and two contractors,
Michael Neureiter of A&D Company Northwest, Inc., and James "Bruce" Thoreen, of JT
Environmental, Inc., conspired to conceal the fact that regulated asbestos containing material
(“RACM”) was present in the building by submitting falsified documentation to appropriate
authorities, thereby preventing them from monitoring the demolition and asbestos disposal.

After Roempke received a survey of the building that confirmed the presence of RACM, he
obtained quotes from two asbestos abatement companies for the proper removal of the material. After
being told it would cost approximately $20,000, he contacted co-defendants Thoreen and Neureiter for
the purpose of completing a new survey. Neureiter told Thoreen to complete the survey in such a way
as to not find any RACM in the building. Thoreen proceeded to take samples from parts of the
building where asbestos was unlikely to be found, and Roempke was told it would cost $8,000 to
remove the material. When Thoreen gave the samples to a lab for analysis he instructed that they use a
particular methodology ensuring that the test results would not trigger any asbestos work practice
standards. Notification containing this falsified information was then transmitted to the Puget Sound
Clean Air Act Agency stating that no asbestos would be removed as part of the demolition project.

This case was investigated by the Environmental Protection Agency Criminal Investigation
Division and the Puget Sound Clean Air Agency.

Back to Top

Plea Agreements

United States v. Lester Brothers, No. 9:10-CR-00008 (D. Mont.), ECS Senior Trial Attorney
Robert Anderson

On April 28, 2010, Lester Brothers pleaded guilty to a single violation of the Endangered
Species Act in connection with his possession and transport of an unlawfully taken wolf near Libby,
Montana, in November 2008-February 2009. Sentencing has been scheduled for June 15, 2010.

This case was investigated by the Fish and Wildlife Service.
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United States v. John Porunnolil Zacharias, No. 6:10-CR-00039 (S.D. Tex.), ECS Senior
Litigation Counsel Howard Stewart

On April 21, 2010, chief engineer John Porunnolil ==
Zacharias pleaded guilty to a two-count indictment charging an l '
APPS violation for failing to maintain an oil record book and to an
obstruction violation for providing inspectors with a false engine
room sounding log and for altering a center fuel oil tank by
installing a "dummy" sounding tube to conceal the contents of the
tank.

On October 6, 2009, the United States Coast Guard
conducted a Port State Control Inspection of the M/V Lowlands
Sumida, a 37,689 gross ton bulk cargo vessel registered in
Panama. During the inspection they received information from
one of the crewmen alleging that a chief engineer was using the
center fuel tank to store oily waste water and that the waste water © - )
was then discharged overboard by tricking the oil content meter on \ 7 & ; /'-""__ _
the ship’s oil water separator. The defendant admitted to installing e o RANSFER
the “dummy” sounding tube, which would show the tank as empty
when measured even though there was liquid in the tank.

Zacharias is scheduled to be sentenced on July 7, 2010. This case was investigated by the
Coast Guard Investigative Service, the Environmental Protection Agency Criminal Investigations
Division, and the Texas Commission on Environmental Quality Environmental Crimes Unit.

Back to Top

United States v. Rodney Hoffman et al., No. 5:09-CR-00215 - 216 (S.D.W. Va.), AUSA Perry
McDaric NN =nd AUSA Eric Goss [N

, On April 16, 2010, Rodney Hoffman,
~ the co-owner of an electroplating business,
~ pleaded guilty to a RCRA storage violation.
Hoffman admitted to storing hazardous wastes,
including solvents, heavy metals and sulfuric
and chromic acids, at his facility without a
permit from October 2006 to February 21,
2007. As a result, the EPA has undertaken a
Superfund cleanup of the site. Hoffman is
scheduled to be sentenced on August 18, 2010,
and co-defendant Christopher S. Mills remains
scheduled for trial to begin on June 22, 2010.
Hoffman pleaded guilty in 1999 to a
Clean Water Act violation for improperly

Vat used for plating operation o disposing of waste from a prior electroplating
business and was sentenced to serve an 11

month-term of incarceration.
This case was investigated by the Environmental Protection Agency Criminal Investigations
Division with assistance from the Federal Bureau of Investigation.
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United States v. Gordon Jett et al., No. 8:09-CR-00663 iD. Md.i, ECS Senior Trial Attorneys

Kevin Cassidi/_ and Wayne Hettenbach and AUSA Stacey Belf

On April 15, 2010, commercial fisherman Gordon Jett pleaded guilty to a Lacey Act felony
violation for the illegal harvest and sale of striped bass from the Potomac River. Jett admitted to
selling in 2007 approximately 14,850 pounds of untagged, falsely tagged, and oversized striped bass,
with an estimated fair market retail value of $74,250, to Profish, a seafood wholesaler in Washington,
D.C.

In December 2009, a grand jury in Maryland indicted Jett, Profish and two of Profish’s
employees for Lacey Act violations and conspiracy to violate the Lacey Act. They remain scheduled
for trial to begin on June 1, 2010. Jett is the 17" commercial fisherman from Maryland and Virginia
to plead guilty to Lacey Act violations involving Potomac River striped bass

This case was investigated by the Interstate Watershed Task Force, formed by the Fish and
Wildlife Service, and comprised of agents from the Maryland Natural Resources Police and the
Virginia Marine Police, Special Investigative Unit.

Back to Top

United States v. Lance Clawson, No. 6:09-CR-00130 (E.D. Tex.), AUSA Jim Noble |||

On April 14, 2010, Lance Clawson, a licensed deer breeder from west Texas, pleaded guilty to
conspiracy and to Lacey Act violations for illegally transporting whitetail deer in interstate commerce.
Clawson admitted to transporting the deer from Oklahoma into Texas in violation of state and federal
laws. Texas state law prohibits any importation of whitetail deer due to the threat of Chronic Wasting
Disease.

According to court documents, Clawson owns and operates Regency Ranch, which is a high-
fence hunting ranch and deer-breeding facility located near Goldthwaite, Texas. On October 15, 2008,
the defendant traveled from Texas to Muskogee, Oklahoma, to purchase whitetail fawns from an
Oklahoma deer breeder. On the return trip to Texas, he was stopped by Texas Parks and Wildlife
Game Wardens with eight fawns in his vehicle. Clawson was aware that Texas law prohibits the
possession of a deer from an out-of-state source.

This case was investigated by the Texas Parks and Wildlife and the United States Fish and
Wildlife Service.

Back to Top




United States v. Duc Le et al., No. 2:09-CR-00439 (C.D. Calif.), AUSA Mark Williams |||}

On April 12, 2010, Duc Le pleaded guilty to a
smuggling conspiracy violation for his role in
smuggling songbirds into the United States. Co-
defendant Sony Dong previously pleaded guilty to the
same charge for his role in hiding more than a dozen
of the birds in an elaborate, custom-tailored pair of
leggings during a flight from Vietnam to Los Angeles.
Dong was arrested at Los Angeles International
Airport last March after an inspector spotted bird
feathers and droppings on his socks and tail feathers
peeking out from under his pants.

Authorities later linked Dong to co-defendant
Le, who was arrested and charged after investigators
searched his home and found more than 50 songbirds
in an outdoor aviary. Both were initially charged with pevice used to smuggle birds
conspiracy, false statement, and smuggling violations
in an eight-count indictment.

Fish and Wildlife inspectors flagged Dong for inspection because he had abandoned a suitcase
containing 18 birds at the Los Angeles airport in December 2009. Five of the birds died in transit.
Dong travelled back to Vietnam to pick up more birds and returned a month later with three red-
whiskered bul-buls, four magpie robins, and six shama thrushes under his pants. The birds were
quarantined and the bul-buls are listed as an injurious species, which means they pose a threat to
people, native wildlife or the ecosystem and, additionally, could be avian flu carriers. The songbirds
sell for $10 to $30 in Vietnam and are sold to collectors in the United States for about $400.
Sentencing is scheduled for June 21, 2010.

This case was investigated by the Fish and Wildlife Service.

Back to Top

United States v. Moun Chau et al., No. 2:10-CR-00048 (C.D. Calif.), AUSA Bayron Gilchrist
(213) 894-3152.

On April 8, 2010, Moun Chau pleaded
guilty to conspiracy to illegally import elephant
ivory. He is scheduled to be sentenced on October
18, 2010.

Chau and Thai national Samart
Chokchoyma previously were charged in a multi-
count indictment for their involvement in a
scheme to smuggle ivory from endangered
African elephants into the United States. They
specifically were charged with conspiracy,
illegally offering to sell endangered species,
illegal importation of wildlife, entry of goods by
false statement, and smuggling wildlife.

African Elephant Ivory ACCOI’ding to the indictment,
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Chokchoyma offered ivory for sale on the eBay Internet auction website. Between September 2006
and July 2009, the defendants engaged in six separate transactions involving illegal ivory. In one
instance, Chau purchased four ivory tusk tips. In another shipment, Chokchoyma allegedly claimed on
a customs declaration that the ivory shipment was a "Gift" containing "Toys." Investigators seized
dozens of ivory specimens from Chau's Claremont business, many of which came from African
elephants.

This case was investigated by the Fish and Wildlife Service Office of Law Enforcement, with
substantial assistance from the Customs and Border Protection and Immigration and Customs
Enforcement. In addition, the investigation of this case was the first cooperative international law
enforcement effort related to wildlife crime between the Fish and Wildlife Service and the Royal Thai
Police. The Asia-based Freeland Foundation, a non-governmental conservation organization, was
instrumental in bringing together law enforcement authorities from both nations.

Back to Top
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United States v. Saverio Todaro, No. 1:10-CR-00268 (S.D.N.Y.) AUSA Anne Ryan |||

On March 26, 2010, Saverio Todaro pleaded guilty to falsifying hundreds of lead and asbestos
inspection and testing reports for residences and other locations throughout the New York City area.
Among the counts in the 11-count information were several violations of lead regulations promulgated
by EPA under the Toxic Substances Control Act. This case marks the first time that criminal charges
have been filed under those regulations.

From approximately November 2001 through December 2009, Todaro worked as an EPA-
certified lead risk assessor, operating a company called SAF Environmental Corp., which was in the
business of performing environmental inspection and testing services throughout the New York City
area. Throughout this period the defendant created bogus lab reports with erroneous test results from
sites that required lead clearance testing. These reports were subsequently filed with local government
officials, and Todaro was paid for these services. Additionally, after the state had suspended the
defendant's asbestos investigator certification, he continued to prepare inspection documents without
performing actual inspections. These documents were backdated to make it appear that he had
performed the inspection prior to the suspension of his certification. Todaro submitted invoices for
these purported services, and the documents were filed with state officials. A forfeiture count has been
alleged in the amount of $304,395 from the proceeds derived from the mail fraud violations.
Sentencing is scheduled for June 28, 2010.

This case was investigated by the Environmental Protection Agency Criminal Investigation
Division, the New York City Department of Investigation, and the New York Regional Office of the
Department of Labor Office of Inspector General.

Back to Top
Sentencings

United States v. Boykin & Associates Environmental Services, L.L.C., No. 3:09-CR-00878
(D.S.C.), AUSAs Emery Clark_ and Deborah Barbier

On April 21, 2010, Boykin & Associates Environmental Services, L.L.C., was sentenced to pay
a $1,000 fine and will complete a five-year term of probation for a felony violation of the Clean Water
Act.

Boykin & Associates had a contract to manage and operate municipal wastewater systems,
including one located in the Town of Timmonsville, South Carolina. As a part of its contract, and in
compliance with federal law, the defendant was required to sample for a variety of parameters of the
pollutants discharged from the Timmonsville POTW and submit monthly reports with the results.

Over a three-month period in 2006, the company failed to report the results of the chronic
toxicity sampling and testing. Evidence determined that, if reported, the toxicity levels would have
been in violation of the Timmonsville wastewater permit.

This case was investigated by the Environmental Protection Agency and the South Carolina
Department of Health and Environmental Control.
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United States v. Michael Sayklay, No. 3:09-CR-03209 (W.D. Tex) ECS Senior Counsel Rocky
m_ and AUSA Steven Spitzer

On April 15, 2010, Michael Sayklay was sentenced to pay an $8,000 fine and will complete a
two-year term of non-reporting probation. Sayklay, the former vice president and warehouse manager
for Economy Cash & Carry, Inc., previously pleaded guilty to a felony false statement charge related
to the falsification of a certificate stamp in violation of the Plant Protection Act. Specifically, he
admitted to falsifying stamps that certified wood pallets were heat-treated to prevent infestation, and
were suitable for use in international transportation. In 2006, the defendant was responsible for having
the false stamp affixed to his company’s wood pallets, which were used to carry products back and
forth across the U.S./Mexico border.

The U.S. Department of Agriculture (USDA) requires the heat treatment of wood pallets used
in international transactions. This requirement is to prevent parasites and plant diseases from entering
the United States in wood packaging materials. Pallets that carry products transported within the
United States are not required to be heat treated.

Economy Cash & Carry uses wood pallets to transport food products and pharmaceuticals sold
in both the United States and Mexico. In his capacity as the warehouse manager, Sayklay was
responsible for directing the transfer of products destined for Mexico from untreated pallets to treated
pallets. Instead of following this procedure, however, he devised a copy of a certification stamp that
was used by a legitimate wood pallet treating company. The defendant subsequently had hundreds of
untreated domestic pallets falsely stamped as if they were treated, saving the time to transfer products
between pallets, as well as the cost of treatment. Sayklay neglected to note, however, that the falsified
stamp he used was smaller than the legitimate stamp.

Consequently, other companies that received the fraudulently stamped pallets from Mexico sent
them to the legitimate stamp owner for repair, and that stamp owner then notified the government
about the falsification. An investigation by USDA resulted in the seizure of fraudulently stamped
pallets at the U.S./Mexico border. The company pleaded guilty and was sentenced this past January to
a violation of the Plant Protection Act related to the falsification of the required certificate stamp.
Economy Cash & Carry was ordered to pay a $22,000 fine as a result of this misdemeanor violation.

This case was investigated by the Department of Agriculture.

Back to Top

United States v. Douglas Smith, No. 5:09-CR-0003 (D. Alaska), AUSAs Steven Skrockl-
- and Aunnie Steward

On April 15, 2010, Douglas Smith was sentenced to serve a
year and a day of incarceration followed by three years’ supervised
release. A fine was not assessed.

Smith previously pleaded guilty to a Lacey Act conspiracy and
a Lacey Act violation stemming from the illegal killing and attempted
illegal sale of sea otters. Beginning in July 2007 and continuing
through October 2008, Smith conspired with an unnamed co-
conspirator in a scheme to unlawfully harvest sea otters in order to sell
their hides. Smith agreed to permit this person to use his boat for the
illegal killing of sea otters. In exchange for permitting the use of his
boat, Smith received a percentage of profits from the subsequent sale of
their hides. Neither Smith nor his co-conspirator is an Alaskan Native

Otter skin
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and, therefore, they are prohibited from hunting or killing sea otters.
This case was investigated by the Fish and Wildlife Service.
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United States v. John Shaw, No. 1:09-CR-00270 (D. Idaho), AUSA George Breitsameter-

On April 13, 2010, John Shaw was sentenced to pay a $5,000 fine and will complete a two-year
term of probation after previously pleading guilty to a misdemeanor Clean Water Act violation.

Shaw, the owner of property adjoining the Snake River, admitted that he illegally cut the river
bank with a bulldozer and installed “Rock rip-rap” along approximately 2,000 linear feet of river bank
without a permit. “Rock rip-rap” is a method used to stabilize river banks. The defendant admitted he
was negligent in not obtaining a permit from the Army Corps of Engineers prior to performing this
work. A permit to perform such work below the high water mark is required in order to control the
discharge of rock, dredge, and fill material into the river.

Shaw also will be required to perform 100 hours of community service and to remediate the
site.

This case was investigated by the Environmental Protection Agency Criminal Investigation
Division with assistance from the Army Corps of Engineers.
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United States v. Jennifer Duffey et al., No. 09-CR-00512 (N.D. Ga.), AUSA Susan Coppedge [|Jjjj

On April 12, 2010, John and Jennifer Duffey each were sentenced to serve one year and a day
of incarceration, followed by three years’ supervised release. The first six months of supervised release
are to be completed in a home confinement detention center. The two previously pleaded guilty to
conspiring to illegally dispose of hazardous waste.

The Duffey’s ran Joint Military Development Services ("JMDS"), a company engaged in
conducting military training exercises for the United States’ armed forces. In its work with the
military, JMDS purchased approximately 560 "napalm bursts™ for use in military exercises. These
napalm bursts are explosives and contain napthalene which is federally listed as hazardous if it is a
waste and can cause liver and neurological damage. JMDS did not possess a permit to dispose of this
hazardous waste.

On two separate occasions, Jennifer Duffey instructed an employee to dig a hole in the woods
on property adjacent to the warehouse out of which JIMDS operated and to bury the napthalene. This
property belonged to a third party who was unaware that hazardous waste had been buried on his land.
For a second disposal in mid-November 2008, John Duffey instructed an employee to use face masks
so that the strong, noxious odor would not affect them while they dug a hole and buried the remaining
napalm bursts. John Duffey monitored the two employees who disposed of the hazardous waste in
November.

The defendants were further held jointly and severally liable for $41,238.83 in restitution to be
paid to Lafarge North America. This case was investigated by the Environmental Protection Agency
Criminal Investigation Division.
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United States v. Danny Parrott, No. 2:09-CR-00045 (S.D. Ohio), AUSA Mike Marous ||}
[l 2nd SAUSA Heather Robinson .

On April 9, 2010, Danny Parrott was sentenced to serve 21 months’ incarceration, followed by
six months’ home confinement and three years’ supervised release. He will pay $35,200 in restitution
to the South Carolina Department of Natural Resources, and he is barred from trafficking in deer
during the period of supervised release.

Parrott was convicted last fall by a jury on 14 of 15 counts charged stemming from his
involvement in an illegal deer hunting operation. The jury convicted Parrott of conspiracy and Lacey
Act violations for his role in the sale and transport of Ohio whitetail deer to co-defendant James
Schaffer of South Carolina. Schaffer owns a hunting preserve in South Carolina and sought to import
Ohio deer to the preserve because they are much bigger than South Carolina deer. Parrott owns the
River Ridge Ranch which operates as a wild animal hunting reserve in Ohio and caters to hunters from
states such as South Carolina, Florida, and Georgia. He purchased numerous deer from several Amish
residents who raise deer for a living. The 54 white tail deer were shipped to South Carolina from Ohio
without being tested for disease, in violation of the Lacey Act. The interstate sale of deer is restricted
to prevent the spread of disease which could infect other wildlife or potentially humans. Schaffer
previously pleaded guilty to his role in the conspiracy, but has not yet been sentenced.

This case was investigated by the Departments of Natural Resources for the States of Florida,
Ohio and South Carolina.
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Are you working on Pollution or Wildlife
Crimes Cases?

Please submit case developments with photographs to be included
in the Environmental Crimes Monthly Bulletin by email to:

E||za!et! R. Janes

Program Specialist
Environmental Crimes Section
U.S. Department of Justice

THANK YOU!
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