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1. Plaintiff United States of America, on behalf of the United States Environmental 

Protection Agency (“EPA”), has filed an Amended Complaint in this action, alleging that 

Defendant, Beaver Oil Company, Inc. (“Beaver”), violated the Clean Water Act (“CWA”), 33 

U.S.C. §§ 1251-1387, the Solid Waste Disposal Act (also known as the Resource Conservation 

and Recovery Act (“RCRA”)), 42 U.S.C. §§ 6901-6992k, and the Illinois Environmental 

Protection Act, 415 Illinois Compiled Statutes (“ILCS”) 5, and regulations promulgated 

thereunder.   

2. The Amended Complaint alleged violations of:  (a) Section 307 of the CWA, 33 

U.S.C. § 1317; (b) applicable regulations promulgated thereunder and codified at 40 C.F.R. Parts 

403 and 437; (c) an administrative order that EPA issued to Beaver pursuant to Section 309(a) of 

the CWA, 33 U.S.C. § 1319; (d) federally-enforceable requirements established by the 

Metropolitan Water Reclamation District of Greater Chicago (“the District”) in a sewer user 

ordinance and in a Discharge Authorization that the District issued to Beaver; (e) Section 

3005(a) of RCRA, 42 U.S.C. § 6925(a); (f) applicable regulations promulgated thereunder and 

codified at Title 35 Illinois Administrative Code (IAC), Parts 700-739 [40 C.F.R. Parts 260-279 

]; and (g) Beaver’s RCRA operating permit.  All of the violations referred to above relate to 

Beaver’s used oil recycling and hazardous waste treatment and storage facility in Hodgkins, 

Illinois (the “Facility”).  

3. Beaver does not admit any liability to the United States arising out of the 

transactions or occurrences alleged in the Complaint. 

4. The Parties recognize, and the Court by entering this Consent Decree (“Decree”) 

finds, that this Decree has been negotiated by the Parties in good faith and will avoid litigation 

between the Parties and that this Decree is fair, reasonable, and in the public interest. 
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5. NOW, THEREFORE, before the taking of any testimony, without the 

adjudication or admission of any issue of fact or law except as provided in Section I (Jurisdiction 

and Venue), and with the consent of the Parties, IT IS HEREBY ADJUDGED, ORDERED, 

AND DECREED as follows: 

I. JURISDICTION AND VENUE 

6. This Court has jurisdiction over the subject matter of this action, pursuant to 28 

U.S.C. §§ 1331, 1345, and 1355, 33 U.S.C. § 1319(b), and 42 U.S.C. §§ 6928(a), and over the 

Parties.  Venue lies in this district pursuant to 28 U.S.C. §§ 1391(b) and 1395(a), 33 U.S.C. 

§ 1319(b), and 42 U.S.C. § 6928(a) because the violations alleged in the Amended Complaint are 

alleged to have occurred in this district, and Beaver is located in and conducts business in this 

judicial district.   

7. For purposes of this Consent Decree, and any action to enforce this Consent 

Decree, Beaver consents to the Court’s jurisdiction over this Consent Decree and waives any 

objections to venue in this judicial district.  For purposes of this Consent Decree, Beaver agrees 

that the Amended Complaint states claims upon which relief may be granted pursuant to 33 

U.S.C. § 1319 and 42 U.S.C. § 6928(a). 

II. APPLICABILITY 

8. The obligations of this Consent Decree apply to and are binding upon the United 

States and upon Beaver and its directors, officer, employees, agents, contractors, successors, and 

assigns.  

9. No transfer of ownership or operation of the Facility, whether in compliance with 

the procedures of this paragraph or otherwise, shall relieve Beaver of its obligation to ensure that 

the terms of the Decree are implemented.  At least 30 Days prior to such transfer, Beaver shall 
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provide a copy of this Consent Decree to the proposed transferee and shall simultaneously 

provide written notice of the prospective transfer, together with a copy of the proposed written 

agreement, to the United States and EPA in accordance with Section XII (Notices).  Any attempt 

to transfer ownership or operation of the Facility without complying with this paragraph 

constitutes a violation of this Consent Decree.  

10. Beaver shall provide a copy of this Consent Decree to all officers, employees, and 

agents whose duties might reasonably include compliance with any provision of this Consent 

Decree, as well as to any contractor retained to perform work required under this Consent 

Decree.  Beaver shall condition any such contract upon performance of the work in conformity 

with the terms of this Consent Decree. 

11. In any action to enforce this Consent Decree, Beaver shall not raise as a defense 

the failure by any of its officers, directors, employees, agents, or contractors to take any actions 

necessary to comply with the provisions of this Consent Decree. 

12. It is the express purpose of this Consent Decree to further the objectives of the 

CWA, RCRA, the Illinois Environmental Protection Act, as well as the regulations, discharge 

authorizations and permits issued pursuant to those Acts. All obligations in this Consent Decree 

shall have the objective of causing Beaver to be and remain in full compliance with the CWA, 

RCRA, and the Illinois Environmental Protection Act, as well as State and local laws, 

regulations, discharge authorizations and permits authorized pursuant to those Acts. 

III. DEFINITIONS 

13. Terms used in this Consent Decree that are defined in the CWA, RCRA, and the 

Illinois Environmental Protection Act, or in regulations promulgated pursuant to those Acts, shall 

have the meanings assigned to them in those Acts or such regulations, unless otherwise provided 
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in this Consent Decree.  Whenever the terms set forth below are used in this Consent Decree, the 

following definitions shall apply: 

a. “Amended Complaint” shall mean the amended complaint filed by the United 

States in this action. 

b. “Beaver” shall mean the entity named as the Defendant in the Complaint. 

c. “Clean Water Act” or CWA shall mean the Federal Water Pollution Control 

Act as amended and codified at 33 U.S.C. §§ 1251-1387. 

d. “Consent Decree” or “Decree” shall mean this Consent Decree and all 

Appendices attached hereto and plans approved pursuant to this Consent 

Decree. 

e. “Centralized Waste Treatment pretreatment subcategory” (or 

“CWT Pretreatment Subcategory”) shall mean the category of waste as 

outlined and defined in 40 C.F.R. Part 437 as: 

• Subcategory A: Metals Treatment and Recovery 

• Subcategory B: Oils Treatment and Recovery 

• Subcategory C: Organics Treatment and Recovery  

• Subcategory D: Multiple Waste Streams  
 

f.  “Date of Lodging” shall mean the date on which this Consent Decree is filed 

for lodging with the Clerk of the Court for the United States District Court for 

the Northern District of Illinois. 

g. “Day” or “Days” shall mean a calendar day or calendar days unless expressly 

stated to be a business day.  In computing any period of time under this 

Consent Decree, where the last day would fall on a Saturday, Sunday, or 
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federal holiday, the period shall run to the close of business of the next 

business day. 

h. “District” (or “MWRD”) shall mean the Metropolitan Water Reclamation 

District of Greater Chicago.  

i. “Discharge Authorization” (or “DA”) shall mean the permit governing 

discharges from the Facility to the District’s POTW, issued to Beaver by the 

District, and any subsequent amendment, revision, or re-issuance. 

j. “District POTW” shall mean the publicly-owned treatment works owned and 

operated by the District and located in Stickney, Illinois. 

k. “Effective Date” shall have the definition provided in Section XIII. 

l. “EPA” shall mean the United States Environmental Protection Agency and 

any of its successor departments or agencies. 

m. “Facility” shall mean Beaver’s used oil and hazardous waste recycling facility 

located in Hodgkins, Illinois.  

n. “Hazardous Waste Processing Building” (or “HWPB”) refers to the building 

depicted in drawing A-1.0 in the RCRA permit application that includes the 

permitted RCRA hazardous waste tanks T-1, T-2, T-3, T-4, T-5, T-6, T-7, T-9 

and ancillary equipment. 

o. “Interest” shall mean interest at the rate specified in 28 U.S.C. § 1961 as of 

the Date of Lodging. 

p. “Monthly Influent Report” (or “MIR”) shall mean the document required to 

be submitted under the current Discharge Authorization.  

Case: 1:13-cv-00830 Document #: 56-2 Filed: 04/08/15 Page 7 of 82 PageID #:205



6 
 

q. “Paragraph” shall mean a portion of this Consent Decree identified by an 

Arabic numeral. 

r. “Parties” shall mean the United States and Beaver. 

s. “Pretreatment Regulations” shall mean the General Pretreatment Regulations 

found at 40 C.F.R. Part 403 and the Categorical Pretreatment Regulations 

applicable to the Centralized Waste Treatment (“CWT”) Facilities industrial 

category codified at 40 C.F.R. Part 437.   

t. “Resource Conservation and Recovery Act” or RCRA shall mean the Solid 

Waste Disposal Act as amended and codified at 42 U.S.C. §§ 6401-6992k. 

u. “Section” shall mean a portion of this Consent Decree identified by a Roman 

numeral. 

v. “State” shall mean the State of Illinois. 

w. “United States” shall mean the United States of America, acting on behalf of 

EPA. 

x. “Waste load” shall mean each individual load that Beaver accepts. 

y. “Waste stream” shall mean the waste loads that Beaver accepts that are from 

the same customer, are generated by a common process  and that share 

chemical and physical properties such that a common analysis is 

representative of waste constituents and the waste constituent concentrations. 

z. “Waste Survey Form” shall mean the record created and retained by Beaver to 

determine and document the nature and characteristics of each waste stream it 

accepts. 
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IV. CIVIL PENALTY 

14. Within 30 Days after the Effective Date of this Consent Decree, Beaver shall pay 

the sum of $ 250,000.00 as a civil penalty, together with Interest accruing from the Effective 

Date. 

15. Beaver shall pay the civil penalty and Interest due by FedWire Electronic Funds 

Transfer (“EFT”) to the U.S. Department of Justice in accordance with written instructions to be 

provided to Beaver after the Date of Lodging by the Financial Litigation Unit of the U.S. 

Attorney’s Office for the Northern District of Illinois.  At the time of payment, Beaver shall send 

a copy of the EFT authorization form and the EFT transaction record, together with a transmittal 

letter, which shall state that the payment is for the civil penalty owed pursuant to the Consent 

Decree in the above-captioned case, and shall reference the civil action number and DOJ case 

number 90-5-1-1-09169, to the United States in accordance with Section XII (Notices); by email 

to acctsreceivable.CINWD@epa.gov; and by mail to:   

U. S. Environmental Protection Agency 
Cincinnati Finance Center 
26 W. Martin Luther King Dr. 
MS: Norwood 
Cincinnati, Ohio 45268  
 

16. Beaver shall not deduct any civil or stipulated penalties paid under this Consent 

Decree in calculating its federal or state income tax. 

V. COMPLIANCE REQUIREMENTS AND INJUCTIVE RELIEF 

17. Beaver shall comply with the pretreatment requirements and standards set forth in 

the CWA and the Discharge Authorization issued pursuant to those laws with respect to the 

Facility.  Beaver shall further comply with RCRA, the Illinois Environmental Protection Act, and 

federal and State regulations promulgated thereunder. 
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A. Clean Water Act 

Waste Receipt and Customer Survey Form 

18. Before acceptance, Beaver shall ensure that it performs a pre-approval review of 

each waste load to ensure treatability and compatibility with both other wastes being treated and 

Beaver’s treatment system.    

19. Beaver shall ensure that each waste load is accurately described and characterized 

in the Customer Waste Survey Form (“WSF”) applicable to that waste stream.  The Customer 

Waste Survey Form shall, at a minimum, characterize the waste load to accurately comply with 

all monthly influent reporting required by the current Discharge Authorization and as outlined in 

Paragraph 20.b. below and shall contain adequate information to determine the appropriate CWT 

Pretreatment Subcategory of the waste load.   

20. Fully Completed Waste Survey Form:  Prior to Beaver’s acceptance of a waste 

load at its facility, Beaver shall comply with the following conditions:  

a. Beaver shall have a fully completed WSF either for that particular waste load 

or for a waste stream that is representative of the waste load being accepted. 

b. A fully completed WSF shall include, but not be limited to, the following 

information:  

i. Generator name, facility location, mailing address and contact 

information; 

ii. Process or act generating the waste; 

iii. Physical and chemical characteristics as well as the chemical 

composition of the waste, including any hazardous waste 

classifications; 
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iv. Shipping information such as basic DOT shipping description (the 

proper shipping name, hazard class number, UN identification number, 

and packing group number required by the Hazardous Materials 

Regulations found at 49 C.F.R. Parts 171-180); and 

v. Range of constituent concentrations, determined by representative 

sampling of the waste stream, or alternatively, if sampling is 

impracticable, by relevant sources of constituent information.  

1. If sampling is used to determine the range of constituents, the 

sampling must be of a representative sample of the waste 

stream and must utilize approved methods to determine the 

range of constituents.  EPA’s approved methods for 

determining constituents in waste water are listed at 40 C.F.R. 

Part 136.    

2. If sampling is impracticable, the range of constituents may be 

determined from relevant sources of constituent information. 

The documentation Beaver uses to provide the information on 

the range of constituents shall be included with the WSF for 

the waste stream.  Any waste stream still being accepted 2 

years after the first acceptance of a waste load shall have 

sampling data.  Relevant sources may not be used to establish 

the range of constituents for waste loads accepted after 2 years 

from the first load accepted from that waste steam. 

Case: 1:13-cv-00830 Document #: 56-2 Filed: 04/08/15 Page 11 of 82 PageID #:209



10 
 

c. If a customer sends more than one type of waste stream to the facility, Beaver 

shall ensure that each waste stream has a fully completed WSF. 

d. Beaver shall maintain records for each waste load accepted at its facility that 

include the corresponding WSF for that particular waste load and Beaver’s 

basis for its determination that the WSF is representative of the waste load 

received.  This subsection does not require Beaver to keep a physical copy of 

the WSF with each wasteload. 

e. Beaver shall ensure that each waste stream it accepts at its facility is certified 

annually by the generator as having the same information in the WSF as 

outlined in subparagraph (b) i thru v, above, and as originally described in the 

WSF.  Beaver shall file the annual certification of the generator with the WSF. 

f. Beaver shall ensure that sampling data characterizing the waste stream in the 

WSF is not over 5 years old.   

21. Beaver shall reject each waste load that does not meet the requirements of 

Paragraph 20.  

     Monthly Influent Report 

22. Beaver shall comply with the monthly influent reporting requirements as required 

by its current Discharge Authorization issued by MWRD.   

23. In making its monthly influent report as required by its DA:  

a. CWT Pretreatment Subcategory Reporting Requirement: to determine the            

CWT Pretreatment Subcategory for a waste, Beaver shall ask for and obtain 

this information from the customer as part of the information gathered in its 

customer’s Waste Survey Form, or alternatively, shall derive this information 
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from the generator’s Standard Industrial Classification (SIC) Code and/or 

North American Industry Classification System (NAICS), using the tables in 

Appendix A to determine the applicable CWT Pretreatment Subcategory for 

the waste load at issue.  

b. Waste Constituents Reporting Requirement: In reporting waste constituents, 

Beaver shall maintain and report, for each waste stream or load, waste 

constituents by chemical compound name as defined by the priority pollutant 

list and the Resource Conservation and Recovery Act hazardous waste list (40 

CFR Part 261) and concentration ranges of those waste constituents.  These 

concentration ranges may be based upon current reference profiles from 

Beaver’s Customer Waste Survey Forms, but only after Beaver has confirmed 

and documented that the waste stream or load corresponds to a specific Waste 

Survey Form, as required under Paragraph 20.d. above. 

24. In its Quarterly Report submitted pursuant to Paragraph 44 of this Consent 

Decree, Beaver shall provide a copy to EPA of all correspondence between Beaver and the 

District, including but not limited to all reports, applications, engineering reports, self-

monitoring reports, monthly influent reports, and general correspondence, as long as the Consent 

Decree is effective.      

B. Hazardous Waste Management 

Operating Record under 35 IAC § 724.173 [40 C.F.R. § 264.73] 

25. Manifested Wastes:  Beaver shall prepare and maintain an operating record at its 

facility that complies with the requirements of 35 IAC § 724.173 [40 C.F.R. § 264.73]. Beaver’s 
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operating record shall include, but not be limited to, documentation for each manifested 

shipment of hazardous waste received at its Facility that contains the following information:  

a. The waste description including: the manufacturing process that produced the 

waste (e.g., for a RCRA listed waste) or the reason for shipping the waste 

offsite (e.g., why no longer suitable for use by the generator, seasonal tank 

clean-out, spill response, equipment maintenance, facility closure, lease 

termination, environmental cleanup) or reason for off-spec determination; the 

physical form of the waste (liquid or solid or semisolid) at a standard 

temperature (25.00 °C; 77.00 °F) and all applicable EPA hazardous waste 

numbers. 

b. The quantity of waste received, and the quantity and date transferred into and 

out of each tank in the Hazardous Waste Processing Building (HWPB), 

including all phases of the waste.  

c. The method(s) of storage and treatment (see Appendix A to 35 IAC Part 724) 

[Table 2 in Appendix I to 40 CFR Part 264—Recordkeeping Instructions]. 

d. The location to which each of the phases of the waste is pumped when it is 

removed from the HWPB, as well as the quantity and date. 

e. The above information must include cross-references to manifest document 

numbers.  

26. Other wastes/derived from materials:  Beaver shall document the volume, dates 

and methods of shipment, recipient, destination, and use of the material for each shipment off-

site of materials handled in the HWPB that Beaver has determined is not a hazardous waste, or 

for any material derived from a hazardous waste that is no longer handled as a hazardous waste.  
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   Waste Determination under 35 IAC § 722.111 [40 C.F.R. § 262.11] 

27. No later than 45 days after the Effective Date of this Consent Decree, Beaver 

shall submit a Hazardous Waste Determination Plan (“HWDP”) for EPA review and approval to 

conduct hazardous waste determinations at its facility in conformity with the requirements of 35 

IAC § 722.111 [40 C.F.R. § 262.11]. Beaver’s HWDP shall comply with or incorporate the 

following requirements:  

a. The HWDP shall identify which waste transfers will be subject to the waste 

determination requirement to be implemented in the HWDP. Transfers to be 

addressed shall include, but not be limited to, material transfers from the 

HWPB to non-RCRA permitted tanks and any solids removed from any 

processes or tanks at the HWPB.   

b. Beaver shall use the definition of hazardous waste found at 35 IAC § 721.103 

[40 CFR § 261.3]. 

c. The HWDP shall require the use of the analytical methods specified by 35 

IAC §§ 721.121 through 721.124 [40 CFR §§ 261.21 through 261.24] to 

determine whether a solid waste exhibits a characteristic of hazardous waste.  

d. Consistent with 35 IAC § 722.111(d) [40 C.F.R. § 262.11(d)], the HWDP 

shall require that a determination be made in accordance with 40 C.F.R. § 

268.7 for each hazardous waste generated to ensure appropriate treatment 

and/or disposal.  

e. The HWDP shall require records of all waste determinations conducted at the 

facility to be maintained at the facility for three years. 
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28. Beaver’s HWDP shall specifically address the practice of transferring waste via 

piping or through use of flexible hose from the HWPB to a tank or tanker that is not covered by 

the RCRA permit and how the hazardous waste determination shall be made on the waste to be 

transferred.  The HWDP shall include testing of wastes using approved EPA methods for any 

characteristic constituents that may be present.  The HWDP shall specifically address the 

following actions, at a minimum:  

a. Prior to pumping any material out of tank T9 to the F-tanks, CWT oil 

subcategory tanks, or a tanker, Beaver shall collect a representative sample 

and test it for any constituents listed in Table 1 of 40 CFR § 261.24 that may 

be present, including metals or organics that were present in any of the 

hazardous wastes treated in tank T5 since the last time tank T9 was 

decontaminated (tank heel removed and all lines flushed).   

b. Prior to pumping any waste from tank T5 to the F-tanks, Beaver shall take a 

representative sample of the waste in tank T5 and test it for any constituents 

listed in Table 1 of 40 CFR § 261.24 that may be present, including metals or 

organics that were present in any of the hazardous wastes treated in tank T5 

since the last time tank T5 was decontaminated (tank heel removed and all 

lines flushed).  

29. Upon approval by EPA, Beaver shall implement the terms of its approved HWDP.  

30. In the first three quarterly reports submitted pursuant to Paragraph 44 (Quarterly 

Reports), Beaver shall include copies of all waste determinations performed for the Facility for 

that quarter. 
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   Compatibility Testing of Wastes 

31. No later than 14 days after the Effective Date of this Consent Decree, Beaver 

shall prepare and submit a Waste Compatibility Testing Plan (“WCTP”) for EPA review and 

approval that complies with all permit conditions found in the State portion of its RCRA permit 

at Section IX Special Conditions, A. “Waste Analysis”. 

32. Beaver’s WCTP shall include but not be limited to a procedure to assess the 

compatibility of a waste with the wastes already stored in the HWPB and/or container storage 

area before such wastes are placed into a storage unit.   

33. At a minimum, Beaver’s WCTP shall  incorporate the following requirements:  

a. The WCTP shall require that Tank Farm Compatibility will be assessed by 

performing a Liquid Waste Compatibility Test on the liquid received for bulk 

storage with a composite sample of the tanks within the containment system to 

which the new waste will be added.   

b. The WCTP shall require that compatibility testing shall be performed using 

the Liquid Waste Compatibility Test, ASTM D5058-12 (attached as Appendix 

B).  

34. The WCTP shall require Beaver to keep records of the compatibility testing, 

including the volumes of wastes used to conduct the test and any generation of heat or violent 

reactions, as described in Section 11.7 of ASTM D5058-12 (attached as Appendix B).  Upon 

approval by EPA, Beaver shall implement the terms of its approved WCTP.  
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    Tank Usage 

35. Beaver shall treat hazardous waste only in the HWPB or in the wastewater 

treatment units as defined in 35 IAC § 720.110 [40 CFR § 260.10].  Beaver shall store hazardous 

waste only in: 

a. DOT-approved containers in the RCRA-permitted container storage area;  

b. The RCRA-permitted tank systems in the HWPB; and 

c. For waste generated by Beaver, in compliance with the hazardous waste 

generator accumulation time standards found at 35 IAC § 722.134 [40 C.F.R. 

§ 262.34] and pursuant to subparagraph (a). 

36. No later than 30 days after the Effective Date of this Consent Decree, Beaver 

shall submit for EPA review and approval a plan for a one-time sampling of tanks F3 and F4, 

which shall describe Beaver’s plan to representatively sample and analyze the contents of each 

tank using the TCLP Method 1311.  Within 30 days of EPA approval, Beaver shall implement 

the approved sampling plan.   If the material is found to be a hazardous waste, the material in the 

tank shall be managed as a hazardous waste and shipped off-site with a hazardous waste manifest 

to a RCRA-permitted TSD facility.  For any tanks found to contain hazardous waste, Beaver Oil 

shall submit a closure plan and close the tank in accordance with 35 IAC § 725.297 [40 CFR § 

265.197] before the tank can be returned to service.   

37. Unless Beaver obtains a RCRA permit for the F-tanks, any waste from the HWPB 

that is piped to the F-tanks shall be shown to not be a hazardous waste through testing for all 

hazardous waste constituents that may be present. 

38. Until renewal of Beaver’s RCRA hazardous waste permit, Beaver shall submit 

identification of all tanks used as hazardous waste generator accumulation tanks which do not 
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need a permit in accordance with 35 IAC § 722.134(a) [40 CFR § 262.34(a)] to EPA and Illinois 

EPA on a quarterly basis as specified in Paragraph 44. 

      Documentation Requirement 

39. Beaver shall maintain at its facility all information/documentation required by 35 

IAC § 721.102(f) [40 CFR § 261.2(f)], for material that would otherwise be a hazardous waste 

that Beaver claims is not a solid waste because the material is being recycled.  This requirement 

would apply, but not be limited, to any caustic material brought on-site and placed into either the 

outside caustic tank or the new caustic tank, which caustic material would meet the definition of 

D002 if not recycled.  

40. For all materials claimed to be used in recycling (recycled materials), the 

information/documentation required shall include but not be limited to:  

a. Identification of the virgin material(s) that is being replaced by the recycled 

material (e.g., the D002 or the cleaning product), the specifications and/or 

characteristics of the recycled material that provide the basis to document that 

it will meet its intended treatment or cleaning purpose and will be as effective 

in treating wastes or cleaning as the replaced virgin material. This showing 

shall include, but not be limited to: i) the measured pH of the recycled 

material when received, ii) the volumes received, iii) the tank into which the 

recycled material is initially received and any tanks into which it is 

subsequently pumped, and iv) documentation that the recycled material does 

not contain significant amounts of toxic constituents, including but not limited 

to metals.  
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b. During usage of the recycled material in treatment of Facility wastewater, 

Beaver shall also record the treatment tank used, and the approximate volume 

and pH of the recycled material transferred to the treatment tank.  Beaver shall 

also record at the Facility the pH readings of the wastewater prior to and after 

treatment with the recycled material. 

C. Training  

41. During the life of this Consent Decree, Beaver shall provide and require annual 

formal training for all individuals with environmental management responsibilities at the Facility 

with respect to, but not limited to, compliance with the obligations of this decree. 

D. Approval and Implementation of Plans, Permits and Reporting 

42. Approval of Deliverables.   

a. After review of any plan, report, or other item that Beaver is required to 

submit pursuant to this Consent Decree, EPA shall, in writing:  (i) approve the 

submission; (ii) approve the submission upon specified conditions; (iii) 

approve part of the submission and disapprove the remainder; or (iv) 

disapprove the submission.  

b. If EPA approves the submission, Beaver shall take all actions required by the 

plan, report, or other document, in accordance with the schedules and 

requirements of the plan, report, or other document, as approved. 

c. If EPA conditionally approves the submission or approves the submission 

only in part, Beaver shall, upon written direction from EPA, take all actions 

required by the approved plan, report, or other item that EPA determines are 

technically severable from any disapproved portions, subject to Beaver’s right 
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to dispute only the specified conditions or the disapproved portions, under 

Section VIII (Dispute Resolution). 

d. If the submission is disapproved in whole or in part: 

i. Beaver shall, within 45 Days or such other time as the Parties agree to 

in writing, correct all deficiencies and resubmit the plan, report, or 

other item, or disapproved portion thereof, for approval, to EPA. If the 

resubmission is approved in whole or in part, Beaver shall take all 

actions required by the plan, report, or other document, in accordance 

with the schedules and requirements of the plan, report, or other 

document, as approved. 

ii. Any stipulated penalties applicable to the original submission, as 

provided in Section VI (Stipulated Penalties), shall accrue during the 45 

Day period or other specified period, but shall not be payable unless the 

resubmission is untimely or EPA disapproves the resubmission in 

whole or in part.  Notwithstanding the preceding sentence, if EPA 

determines the original submission was so deficient as to constitute a 

material breach of Beaver’s obligations under this Consent Decree, the 

stipulated penalties applicable to the original submission shall be due 

and payable notwithstanding any subsequent resubmission. 

iii. If a resubmitted plan, report, or other item, or portion thereof, is 

disapproved in whole or in part, EPA may again direct Beaver to 

correct any deficiencies, in accordance with the preceding 

subparagraphs, or may itself correct any deficiencies, subject to 
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Beaver’s right to invoke Dispute Resolution and the right of EPA to 

seek stipulated penalties. 

43. Permits.  Where any obligation under this Consent Decree requires Beaver to 

obtain a federal, state, or local permit or approval, Beaver shall submit to the appropriate agency 

timely and complete applications and take all other actions necessary to obtain all such permits 

or approvals.  Beaver may seek relief under the provisions of Section VII (Force Majeure) for 

any delay in the performance of any such obligation resulting from a failure to obtain, or a delay 

in obtaining, any permit or approval required to fulfill such obligation, if Beaver has submitted 

timely and complete applications and has taken all other actions necessary to obtain all such 

permits or approvals. 

44. Quarterly Reports.  No later than 45 Days after the end of each calendar-year 

quarter (i.e., by May 15, August 15, November 15, and February 15) after the Effective Date, 

Beaver shall submit a report for the preceding quarter to the United States in accordance with 

Section XII (Notices).  Each report shall include, at a minimum: 

a. A written summary of all activities undertaken pursuant to this Consent 

Decree; 

b. The information/documents required by Paragraphs 24, 30, and 38; 

c. A written summary of any noncompliance with the District’s Discharge 

Authorization Permit issued to Beaver and/or any enforcement action taken 

against Beaver by the District; 

d. A written summary of any noncompliance with the State’s RCRA Permit 

issued to Beaver and/or any enforcement action taken against Beaver by the 

State; and 

Case: 1:13-cv-00830 Document #: 56-2 Filed: 04/08/15 Page 22 of 82 PageID #:220



21 
 

e. A description of any non-compliance with the requirements of this Consent 

Decree and an explanation of the violation’s likely cause and of the remedial 

steps taken, or to be taken, to prevent or minimize such violation.  

45. Whenever any violation of this Consent Decree or of any applicable permits or 

any other event affecting Beaver’s or its Facility’s performance under this Consent Decree may 

pose an immediate threat to the public health or welfare or the environment, Beaver shall notify 

EPA orally or by electronic or facsimile transmission as soon as possible, but no later than 24 

hours after Beaver first knew of the violation or event.  Nothing in this paragraph relieves Beaver 

of its obligation to provide the notice required by Section VII (Force Majeure). 

46. Each report submitted by Beaver to EPA under this Section shall be signed by an 

official of Beaver as defined by 40 C.F.R. § 270.11 and include the following certification: 

I certify under penalty of law that this document and all attachments were 
prepared under my direction or supervision in accordance with a system 
designed to assure that qualified personnel properly gather and evaluate 
the information submitted.  Based on my inquiry of the person or persons 
who manage the system, or those persons directly responsible for 
gathering the information, the information submitted is, to the best of my 
knowledge and belief, true, accurate, and complete.  I am aware that there 
are significant penalties for submitting false information, including the 
possibility of fine and imprisonment for knowing violations. 

 
47. The reporting requirements of this Consent Decree do not relieve Beaver of any 

reporting obligations required by the CWA, RCRA or its implementing regulations, or by any 

other federal, state, or local law, regulation, permit, or other requirement. 

48. Any information provided pursuant to this Consent Decree may be used by the 

United States in any proceeding to enforce the provisions of this Consent Decree and as 

otherwise permitted by law. 
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VI. STIPULATED PENALTIES 

49. Beaver shall be liable for stipulated penalties to the United States for violations of 

this Consent Decree as specified below, unless excused under Section VII (Force Majeure), 

including any work plan or schedule approved under this Consent Decree, according to all 

applicable requirements of this Consent Decree and within the specified time schedules 

established by or approved under this Consent Decree. 

50. If Beaver fails to pay the civil penalty required to be paid under Section IV (Civil 

Penalty) when due, Beaver shall pay a stipulated penalty of $500 per Day for each Day that the 

payment is late. 

51. The following stipulated penalties shall accrue per violation for each violation of 

the requirements of this Consent Decree at Paragraph 21, which requires Beaver to reject each 

waste load shipment which does not meet the requirements of Paragraph 20 (e.g., has a Fully 

Completed Waste Survey Form with appropriate documentation that it is representative of the 

waste load): 

 

52. Plan Submittal and Implementation Requirements.  The following stipulated 

penalties shall accrue per violation per Day for each failure to timely submit, modify, or 

implement, as approved, the plans required by this Consent Decree at Paragraphs 27 and 29 

Penalty Per Violation Number of Violations 

$100 1st through 5th violation 

$350 5th through 10th violation 

$750 10th violation and beyond 
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(Hazardous Waste Determination Plan), and 31 and 34 (Waste Compatibility Plan) and 36 

(Sampling Plan for tanks F3 and F4):  

Penalty Per Violation Per Day Period of Noncompliance 

$100 1st through 14th Day 

$350 15th through 30th Day 

$750 31st Day and beyond 

 

53. Recordkeeping Requirements.  A stipulated penalty of $500 shall accrue per 

violation for each failure to maintain an Operating Record as required by this Consent Decree at 

Paragraphs 25 (Manifested Wastes) and 26 (Other Wastes/Derived from Materials) and 39 and 

40 (Documentation Requirement). 

54. Reporting Requirements.  A  stipulated penalty of $500 shall accrue per violation 

for each failure to report a waste load in its Monthly Influent Report as required at Paragraphs 22 

and 23 (Monthly Influent Reports) or timely submit quarterly reports as required by this Consent 

Decree at Paragraph 44 (Quarterly Reports). 

55. Training Requirements.  Annual training as required by Paragraph 41 must occur 

for all individuals with environmental management responsibilities to the Facility at least once in 

every calendar year.  If training is not conducted in a calendar year, the following stipulated 

penalties shall accrue per Day beginning on January 1 for the following year:  
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Penalty Per Violation Per Day Period of Noncompliance 

$100 1st through 14th Day 

$350 15th through 30th Day 

$750 31st Day and beyond 

 

56. Stipulated penalties under this Section shall begin to accrue on the Day after 

performance is due or on the Day a violation occurs, whichever is applicable, and shall continue 

to accrue until performance is satisfactorily completed or until the violation ceases.  Stipulated 

penalties shall accrue simultaneously for separate violations of this Consent Decree. 

57. Beaver shall pay any stipulated penalty within 45 Days of receiving the United 

States’ written demand. Beaver shall pay the stipulated penalties to the United States in the 

manner set forth and with the confirmation notices required by Paragraph 15 (Payment of Civil 

Penalty to the United States), except that the transmittal letter shall state that the payment is for 

stipulated penalties and shall state for which violation(s) the penalties are being paid.   

58. Stipulated penalties shall continue to accrue as provided in Paragraph 56 (Accrual 

of Stipulated Penalties), during any Dispute Resolution, but need not be paid until the following:  

a. If the dispute is resolved by agreement or by a decision of EPA that is not 

appealed to the Court, Beaver shall pay any accrued penalties determined to 

be owing, together with Interest, to the United States, in accordance with 

Paragraph 57 (Payment of Stipulated Penalties), within 30 Days of the 

Effective Date of the agreement resolving the dispute or the receipt of EPA’s 

decision or order. 
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b. If the dispute is appealed to the Court and the United States prevails in whole 

or in part, Beaver shall pay any accrued penalties determined by the Court to 

be owing, together with Interest, within 60 Days of receiving the Court’s 

decision or order, except as provided in subparagraph c. 

c. If any Party appeals the District Court’s decision, Beaver shall pay any 

accrued penalties determined to be owing, together with Interest, no more than 

30 Days of receiving the final appellate court decision. 

59. If Beaver fails to pay stipulated penalties according to the terms of this Consent 

Decree, Beaver shall be liable for Interest on such penalties, accruing as of the date payment 

became due.  Nothing in this paragraph shall be construed to limit the United States from seeking 

any remedy otherwise provided by law for Beaver’s failure to pay any stipulated penalties. 

60. Subject to the provisions of Section X (Effect of Settlement/Reservation of 

Rights), the stipulated penalties provided for in this Consent Decree shall be in addition to any 

other rights, remedies, or sanctions available to the United States for Beaver’s violation of this 

Consent Decree or applicable law.  Where a violation of this Consent Decree is also a violation 

of statutory or regulatory requirements, Beaver shall be allowed a credit, for any stipulated 

penalties paid, against any statutory penalties imposed for such violation. 

61. The computation of any period of time set forth in this Consent Decree shall be 

governed by Rule 6 of the Federal Rules of Civil Procedure.  In computing any period of time 

under this Consent Decree, where the last Day would fall on a Saturday, Sunday, or Federal 

holiday, the period shall run until the close of business of the next business Day. 
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VII. FORCE MAJEURE 

62. Force Majeure, for purposes of this Consent Decree, is defined as any event 

arising from causes beyond the control of Beaver, of any entity controlled by Beaver, or of 

Beaver’s officers, employees, agents, consultants or contractors, that delays or prevents the 

performance of any obligation under this Consent Decree despite Beaver’s best efforts to fulfill 

the obligation.  The requirement that Beaver exercise “best efforts to fulfill the obligation” 

includes using best efforts to anticipate any potential force majeure event and best efforts to 

address the effects of any such event (a) as it is occurring and (b) after it has occurred to prevent 

or minimize any resulting delay to the greatest extent possible.  “Force Majeure” does not 

include Beaver’s financial inability to perform any obligation under this Consent Decree nor 

does it include unanticipated or increased costs or expenses associated with the performance of 

Beaver’s obligations under this Consent Decree. 

63. If any event occurs or has occurred that may delay the performance of any 

obligation under this Consent Decree, whether or not caused by a force majeure event, Beaver 

shall provide notice orally or by electronic or facsimile transmission to EPA, within 72 hours of 

when Beaver first knew that the event might cause a delay.  Within seven Days thereafter, 

Beaver shall provide in writing to EPA an explanation and description of the reasons for the 

delay; the anticipated duration of the delay; the actions taken or to be taken to prevent or 

minimize the delay; a schedule for implementation of any measures to be taken to prevent or 

mitigate the delay or the effect of the delay; Beaver’s rationale for attributing such delay to a 

force majeure event if it intends to assert such a claim; and a statement as to whether, in the 

opinion of Beaver, such event may cause or contribute to an endangerment to public health, 

welfare or the environment.  Beaver shall include with any notice all available documentation 

Case: 1:13-cv-00830 Document #: 56-2 Filed: 04/08/15 Page 28 of 82 PageID #:226



27 
 

supporting the claim that the delay was attributable to a force majeure.  Failure to comply with 

the above requirements shall preclude Beaver from asserting any claim of force majeure for that 

event for the period of time of such failure to comply, and for any additional delay caused by 

such failure.  Beaver shall be deemed to know of any circumstance of which Beaver, any entity 

controlled by Beaver, or Beaver’s contractors knew or should have known.  

64. If EPA agrees that the delay or anticipated delay is attributable to a force majeure 

event, the time for performance of the obligations under this Consent Decree that are affected by 

the force majeure event will be extended by EPA for such time as is necessary to complete those 

obligations.  An extension of the time for performance of the obligations affected by the force 

majeure event shall not, of itself, extend the time for performance of any other obligation.  EPA 

will notify Beaver in writing of the length of the extension, if any, for performance of the 

obligations affected by the force majeure event.   

65. If EPA does not agree that the delay or anticipated delay has been or will be 

caused by a force majeure event, EPA will notify Beaver in writing of its decision. 

66. If Beaver elects to invoke the dispute resolution procedures set forth in Section 

VIII (Dispute Resolution), it shall do so no later than 21 Days after receipt of EPA’s written 

notice.  In any such proceeding, Beaver shall have the burden of demonstrating by a 

preponderance of the evidence that the delay or anticipated delay has been or will be caused by a 

force majeure event, that the duration of the delay or the extension sought was or will be 

warranted under the circumstances, that best efforts were exercised to avoid and mitigate the 

effects of the delay, and that Beaver complied with the requirements of Paragraphs 62 

(Definition of Force Majeure) and 63 (Notification Requirements).  If Beaver carries this burden, 
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the delay at issue shall be deemed not to be a violation by Beaver of the affected obligation of 

this Consent Decree identified to EPA and the Court. 

VIII. DISPUTE RESOLUTION 

67. Unless otherwise expressly provided for in this Consent Decree, the dispute 

resolution procedures of this Section shall be the exclusive mechanism to resolve disputes arising 

under or with respect to this Consent Decree. Beaver’s failure to seek resolution of a dispute 

under this Section shall preclude Beaver from raising any such issue as a defense to an action by 

the United States to enforce any obligation of Beaver arising under this Consent Decree. 

68. Any dispute subject to Dispute Resolution under this Consent Decree shall first be 

the subject of informal negotiations.  The dispute shall be considered to have arisen when Beaver 

sends the United States a written Notice of Dispute.  Such Notice of Dispute shall state clearly 

the matter in dispute.  The period of informal negotiations shall not exceed 20 Days from the 

date the dispute arises, unless that period is modified by written agreement of all Parties.  If the 

Parties cannot resolve a dispute by informal negotiations, then the position advanced by the 

United States shall be considered binding unless, within 30 Days after the conclusion of the 

informal negotiation period, Beaver invokes formal dispute resolution procedures as set forth 

below. 

69. Formal Dispute Resolution.   

a. Beaver shall invoke formal dispute resolution procedures, within the time 

period provided in the preceding paragraph, by serving on the United States a 

written Statement of Position regarding the matter in dispute.  The Statement 

of Position shall include, but need not be limited to, any factual data, analysis, 
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or opinion supporting Beaver’s position and any supporting documentation 

relied upon by Beaver.   

b. The United States shall serve its Statement of Position within 45 Days of 

receipt of Beaver’s Statement of Position.  The United States’ Statement of 

Position shall include, but need not be limited to, any factual data, analysis, or 

opinion supporting that position and any supporting documentation relied 

upon by the United States.  The United States’ Statement of Position shall be 

binding on Beaver, unless Beaver files a motion, within 30 days of receipt of 

the United States’ Statement of Position, requesting judicial review of the 

dispute in accordance with the following paragraph.  

70. Judicial Review 

a. Beaver may seek judicial review of the dispute by filing with the Court and 

serving on the United States, in accordance with Section XII (Notices), a 

motion requesting judicial resolution of the dispute.  The motion must be filed 

within 30 Days of receipt of the United States’ Statement of Position pursuant 

to Paragraph 69 (Formal Dispute Resolution).  The motion shall contain a 

written statement of Beaver’s position on the matter in dispute, including any 

supporting factual data, analysis, opinion, or documentation, and shall set 

forth the relief requested and any schedule within which the dispute must be 

resolved for orderly implementation of the Consent Decree. 

b. The United States shall respond to Beaver’s motion within the time period 

allowed by the Local Rules of this Court.  Beaver may file a reply 

memorandum, to the extent permitted by the Local Rules. 
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71. Standard of Review 

a. Except as otherwise provided in this Consent Decree, in any dispute brought 

under this Section pertaining to EPA’s determination regarding the adequacy 

or appropriateness of plans, procedures to implement plans, schedules or any 

other items requiring approval by EPA under this Consent Decree; the 

adequacy of the performance of work undertaken pursuant to this Consent 

Decree; and all other disputes that are accorded review on the administrative 

record under applicable principles of administrative law, Beaver shall have the 

burden of demonstrating, based on the administrative record, that the position 

of the United States is arbitrary and capricious or otherwise not in accordance 

with law. 

b. Except as otherwise provided in this Consent Decree, in any other dispute 

brought under this Section, Beaver shall bear the burden of demonstrating that 

its position complies with this Consent Decree and better furthers the 

objectives of the Consent Decree. 

72. The invocation of dispute resolution procedures under this Section shall not, by 

itself, extend, postpone, or affect in any way any obligation of Beaver under this Consent 

Decree, unless and until final resolution of the dispute so provides.  Stipulated penalties with 

respect to the disputed matter shall continue to accrue from the first Day of noncompliance, but 

payment shall be stayed pending resolution of the dispute as provided in Paragraph 58 (Effect of 

Dispute Resolution).  If Beaver does not prevail on the disputed issue, stipulated penalties shall 

be assessed and paid as provided in Section VI (Stipulated Penalties). 
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IX. INFORMATION COLLECTION AND RETENTION 

73. The United States, the State, and the District, and their representatives, including 

attorneys, contractors, and consultants, shall have the right of entry into the Facility, at all 

reasonable times, upon presentation of credentials, to: 

a. monitor the progress of activities required under this Consent Decree; 

b. verify any data or information submitted to the United States, the State, or the 

District, in accordance with the terms of this Consent Decree; 

c. obtain samples and, upon request, splits of any samples taken by Beaver or its 

representatives, contractors, or consultants;  

d. obtain documentary evidence, including photographs and similar data; and 

e. assess Beaver’s compliance with this Consent Decree.   

74. Upon request, Beaver shall provide EPA, the State, the District or their authorized 

representatives splits of any samples taken by Beaver pursuant to this Consent Decree. 

75. Until three years after the termination of this Consent Decree, Beaver shall retain, 

and shall instruct its contractors and agents to preserve, all non-identical copies of all documents, 

records, or other information (including documents, records, or other information in electronic 

form) in its or its contractors’ or agents’ possession or control, or that come into its or its 

contractors’ or agents’ possession or control, and that relate in any manner to Beaver’s 

performance of its obligations under this Consent Decree, including but not limited to all records 

required by Section V (Compliance Requirements and Injunctive Relief).  This information-

retention requirement shall apply regardless of any contrary corporate or institutional policies or 

procedures.   
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76. At any time during this information-retention period, upon request by the United 

States, Beaver shall provide copies of any documents, records, or other information required to 

be maintained under this section.  Any records that are created electronically shall be preserved 

in their native format and produced in that format upon request. 

77. At the conclusion of the information-retention period provided in this section, 

Beaver shall notify EPA at least 90 Days prior to the destruction of any documents, records, or 

other information subject to the requirements of the preceding paragraph and, upon request by 

the EPA, Beaver shall deliver any such documents, records, or other information to EPA as 

requested.   

78. Beaver may assert that certain documents, records, or other information is 

privileged under the attorney-client privilege or any other privilege recognized by federal law.  If 

Beaver asserts such a privilege, it shall provide the following:  (1) the title of the document, 

record, or information; (2) the date of the document, record, or information; (3) the name and 

title of each author of the document, record, or information; (4) the name and title of each 

addressee and recipient; (5) a description of the subject of the document, record, or information; 

and (6) the privilege asserted by Beaver.  However, no documents, records, or other information 

submitted pursuant to or necessary to determine compliance with the requirements of this 

Consent Decree shall be withheld from the United States on grounds of privilege. 

79. Beaver may also assert that information required to be provided under this Section 

is protected as Confidential Business Information (“CBI”) under 40 C.F.R. Part 2.  As to any 

information that Beaver seeks to protect as CBI, Beaver shall follow the procedures set forth in 

40 C.F.R. Part 2.  
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80. This Consent Decree in no way limits or affects any right of entry and inspection, 

or any right to obtain information, held by the United States pursuant to applicable federal or 

state laws, regulations, or permits, nor does it limit or affect any duty or obligation of Beaver to 

maintain documents, records, or other information imposed by applicable federal or state laws, 

regulations, or permit. 

X. EFFECT OF SETTLEMENT/RESERVATION OF RIGHTS 

81. This Consent Decree resolves the civil claims of the United States for the 

violations alleged in the Amended Complaint filed in this action through the Date of Lodging. 

82. The United States reserves all legal and equitable remedies available to enforce 

the provisions of this Consent Decree, except as expressly stated in Paragraph 81.  This Consent 

Decree shall not be construed to limit the rights of the United States to obtain penalties or 

injunctive relief under the CWA, the RCRA, the Illinois Environmental Protection Act or the 

implementing regulations, or under other federal or state laws, regulations, or permit conditions, 

except as expressly specified in Paragraph 81.  The United States further reserves all legal and 

equitable remedies to address any imminent and substantial endangerment to the public health or 

welfare or the environment arising at, or posed by, Beaver’s Facility, whether related to the 

violations addressed in this Consent Decree or otherwise. 

83. In any subsequent administrative or judicial proceeding initiated by the United 

States for injunctive relief, civil penalties, or other appropriate relief relating to the Facility, 

Beaver shall not assert, and may not maintain, any defense or claim based upon the principles of 

waiver, res judicata, collateral estoppel, issue preclusion, claim preclusion, claim-splitting, or 

other defenses based upon any contention that the claims raised by the United States in the 
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subsequent proceeding were or should have been brought in the instant case, except with respect 

to claims that have been specifically resolved pursuant to Paragraph 81 of this Section.  

84. This Consent Decree is not a permit, or a modification of any permit, under any 

federal, State, or local laws or regulations.  Beaver is responsible for achieving and maintaining 

complete compliance with all applicable federal, State, and local laws, regulations, and permits; 

and Beaver’s compliance with this Consent Decree shall be no defense to any action commenced 

pursuant to any such laws, regulations, or permits, except as set forth herein.  The United States 

does not, by its consent to the entry of this Consent Decree, warrant or aver in any manner that 

Beaver’s compliance with any aspect of this Consent Decree will result in compliance with 

provisions of the CWA, RCRA, the Illinois Environmental Protection Act or with any other 

provisions of federal, State, or local laws, regulations, or permits. 

85. This Consent Decree does not limit or affect the rights of Beaver or of the United 

States  against any third parties, not party to this Consent Decree, nor does it limit the rights of 

third parties, not party to this Consent Decree, against Beaver, except as otherwise provided by 

law. 

86. This Consent Decree shall not be construed to create rights in, or grant any cause 

of action to, any third party not party to this Consent Decree.  

XI. COSTS 

87. The Parties shall bear their own costs of this action, including attorneys’ fees, 

except that the United States shall be entitled to collect its costs (including attorneys’ fees) 

incurred in any action necessary to collect any portion of the civil penalty or any stipulated 

penalties due but not paid by Beaver.  
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XII. NOTICES 

88. Unless otherwise specified herein, whenever notifications, submissions, or 

communications are required by this Consent Decree, they shall be made in writing and 

addressed as follows:  

 To the United States: 
 
 Chief, Environmental Enforcement Section 
 Environment and Natural Resources Division 
 U.S. Department of Justice 
 Box 7611 Ben Franklin Station 
 Washington, D.C.  20044-7611 
 Re: DOJ No. 90-5-1-1-09169 
 
 Jonathan C. Haile 

   Assistant United States Attorney 
219 S. Dearborn St., 5th Floor 
Chicago, Illinois 60604 

 
 
            To EPA: 
 

Thomas Martin 
Associate Regional Counsel 
U.S. EPA, Region 5 
77 W. Jackson Blvd. (C-14J) 
Chicago, IL 60640  

 
 and 
 

as to the requirements of the CWA:  
 

 Director, Water Division 
Attention: Water Enforcement and Compliance Assurance Branch   
U.S. Environmental Protection Agency, Region 5 
77 W. Jackson Blvd. (W-15J) 
Chicago, IL  60604 

 
and 
 
as to the requirements of RCRA  
 
Director, Land and Chemicals Division 
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Attention: RCRA Branch   
U.S. Environmental Protection Agency, Region 5 
77 W. Jackson Blvd. (LR-8J) 
Chicago, IL  60604 
 

 
 To the State of Illinois:  
 
 Director, Division of Land Pollution Control 
 Attention: Todd Marvel, RCRA Coordinator  
 Illinois Environmental Protection Agency 
 P.O. Box 19276 
 Springfield, Illinois  62794-9276 
 
  
 To the District:  
 

Mr. Mathew Joseph, P.E. 
Assistant Director of Monitoring and Research 
Industrial Waste Division 
111 East Erie Street 
Chicago, IL 60611 
 
and 
 
Mr. Ronald M. Hill 
General Counsel 
Law Department 
Metropolitan Water Reclamation District of Greater Chicago 
100 East Erie Street 
Chicago, IL 60611 
 
 

  To Beaver: 
 
 Ray Vintika 
 Beaver Oil Company, Inc. 
 6037 Lenzi Avenue 
 Hodgkins, IL 60525 
 
 and 
 
 Elizabeth S. Harvey 
 Swanson, Martin, & Bell, LLP 
 330 N. Wabash Avenue, Suite 3300 

   Chicago, IL 60611 
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89. Any Party may, by written notice to the other Parties, change its designated notice 

recipient or notice address provided above.  Notices submitted pursuant to this paragraph shall be 

deemed submitted upon mailing, unless otherwise provided in this Consent Decree or by mutual 

agreement of the Parties in writing. 

XIII. EFFECTIVE DATE 

90. The Effective Date of this Consent Decree shall mean the date upon which this 

Consent Decree is entered by the Court or a motion to enter the Consent Decree is granted, 

whichever occurs first, as recorded on the Court’s docket.  

XIV. RETENTION OF JURISDICTION 

91. The Court shall retain jurisdiction over this Consent Decree, until termination of 

this Consent Decree, for the purpose of resolving disputes arising under this Consent Decree or 

entering orders modifying this Consent Decree as provided in Section XV (Modification), and 

for effectuating or enforcing compliance with the terms of this Consent Decree.  

XV. MODIFICATION 

92. The terms of this Consent Decree may be modified only by a subsequent written 

agreement signed by all the Parties.   

93. Where the modification constitutes a material change to this Consent Decree, it 

shall be effective only upon approval by the Court.   

94. Any disputes concerning modification of this Consent Decree shall be resolved 

pursuant to Section VIII (Dispute Resolution), provided, however, that, instead of the burden of 

proof provided by Paragraph 71 (Standard of Review), the Party seeking the modification bears 

the burden of demonstrating that it is entitled to the requested modification in accordance with 

Federal Rule of Civil Procedure 60(b).  
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XVI. TERMINATION 

95. No earlier than five calendar years after the Effective Date, and after Beaver has 

completed the requirements of Section V (Compliance Requirements and Injunctive Relief) of 

this Consent Decree, and has thereafter maintained continuous satisfactory compliance with this 

Consent Decree and applicable permits for a period of one (1) calendar year, and has paid the 

civil penalty and any accrued stipulated penalties as required by this Consent Decree, Beaver 

may serve upon the United States and EPA in accordance with Section XII (Notices) a request 

for termination, stating that Beaver has satisfied those requirements, together with all necessary 

supporting documentation. 

96. Following the United States’ receipt of Beaver’s request for termination, the 

Parties shall confer informally concerning the request and any disagreement that the Parties may 

have as to whether Beaver has satisfactorily complied with the requirements for termination of 

this Consent Decree.  If the United States agrees that the Consent Decree may be terminated, the 

Parties shall submit, for the Court’s approval, a joint stipulation terminating the Consent Decree. 

97. If the United States does not agree that the Decree may be terminated, Beaver 

may invoke the dispute resolution procedures of Section VIII (Dispute Resolution).  However, 

Beaver shall not invoke the procedures of that Section until at least 90 Days after service of its 

request for termination. 

XVII. PUBLIC PARTICIPATION 

98. This Consent Decree shall be lodged with the Court for a period of not less than 

30 Days for public notice and comment in accordance with 28 C.F.R. § 50.7.   
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99. The United States reserves the right to withdraw or withhold its consent if the 

comments regarding the Consent Decree disclose facts or considerations indicating that the 

Consent Decree is inappropriate, improper, or inadequate.   

100. Beaver consents to entry of this Consent Decree without further notice and agrees 

not to withdraw from or oppose entry of this Consent Decree by the Court or to challenge any 

provision of the Consent Decree, unless the United States has notified Beaver in writing that it 

no longer supports entry of the Consent Decree. 

XVIII.   SIGNATORIES/SERVICE 

101. The undersigned representative of Beaver and the undersigned delegate of the 

Attorney General of the Department of Justice each certifies that he or she is fully authorized to 

enter into the terms and conditions of this Consent Decree and to execute and legally bind the 

Party he or she represents to this document. 

102. This Consent Decree may be signed in counterparts, and its validity shall not be 

challenged on that basis.   

103. Beaver agrees to accept service of process by mail with respect to all matters 

arising under or relating to this Consent Decree and to waive the formal service requirements set 

forth in Rules 4 and 5 of the Federal Rules of Civil Procedure and any applicable Local Rules of 

this Court including, but not limited to, service of a summons. 

XIX. INTEGRATION 

104. This Consent Decree constitutes the final, complete, and exclusive agreement and 

understanding among the Parties with respect to the settlement embodied in the Consent Decree 

and supersedes all prior agreements and understandings, whether oral or written, concerning the 

settlement embodied herein.  Other than deliverables that are subsequently submitted and 
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approved pursuant to this Consent Decree, no other document, nor any representation, 

inducement, agreement, understanding, or promise, constitutes any part of this Consent Decree 

or the settlement it represents, nor shall it be used in construing the terms of this Consent Decree. 

XX. FINAL JUDGMENT 

105. Upon approval and entry of this Consent Decree by the Court, this Consent 

Decree shall constitute a final judgment of the Court as to the Parties.  The Court finds that there 

is no just reason for delay and therefore enters this judgment as a final judgment under Federal 

Rules of Civil Procedure 54 and 58. 

Dated and entered this         day of __________, 2015.      
 
 

_________________________________ 
UNITED STATES DISTRICT JUDGE 
Northern District of Illinois, Eastern Division  
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FOR THE UNITED STATES OF AMERICA 

Date 

.I 
-··-~. ''·· f 

~· ' '<' ' ,."'!,,(' ;/' 

Thomas. A. Ma~i,"~;. "' •··· ~~­
Deputy Section Chief 
Environmental Enforcement Section 
Environmental & Natural Resources division 

ZACHARYT.FARDON ( 

By: 0\.. ( '-_ A 

\ • JO ATHA: C. HAI!LE 
"A~istant United State~ Attorney 

219 South Dearborn Street 
Chicago, IL 60604 
(312) 886-2055 
jonathan.haile@usdoj .gov 
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Date 
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Date 
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Dale f 

SUSAN HEDMAN 
Regional Administrator 
Region 5 
United States Environmental Protection Agency 
77 W. Jackson Blvd. 
Chicago, IL 60640 

~~ C?/fi!:;-
BERTRAM C. FREY . 
Acting Regional Counsel · ' 
RegionS 
United States Environmental Protection Agency 
77 W. Jackson Blvd. 
Chicago, IL 60640 

THOMAS J. MARTIN 
Associate Regional Counsel 
Region 5 
United States Environmental Protection Agency 
77 W. Jackson Blvd. 
Chicago, IL 60640 
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Designation: D5058 – 12

Standard Practices for
Compatibility of Screening Analysis of Waste1

This standard is issued under the fixed designation D5058; the number immediately following the designation indicates the year of
original adoption or, in the case of revision, the year of last revision. A number in parentheses indicates the year of last reapproval. A
superscript epsilon (´) indicates an editorial change since the last revision or reapproval.

1. Scope

1.1 These practices cover assessment of the compatibility/
reactivity of waste. The individual practices are as follows:

Sections
Practice A—Commingled Waste Compatibility 8-12
Practice B—Polymerization Potential (Reaction with

Triethylamine) 13-18
Practice C—Water Compatibility 19-25

1.2 These practices are applicable to waste liquids, sludges,
semi-solids, and solids.

1.3 These practices are designed and intended as a prelimi-
nary or supplementary test to complement the more sophisti-
cated quantitative analytical techniques that should be used to
determine waste composition and compatibilities. This stan-
dard offers the user the option and the ability to screen wastes
for potentially hazardous reactions when the more sophisti-
cated techniques are not available and the total waste compo-
sition is unknown and to screen compatibility when the
composition is known. (Warning—Delayed or slow reactions
of wastes may go unnoticed.)

1.4 The values stated in SI units are to be regarded as
standard. No other units of measurement are included in this
standard.

1.4.1 Exception—The values given in parentheses are for
information only.

1.5 This standard does not purport to address all of the
safety concerns, if any, associated with its use. It is the
responsibility of the user of this standard to establish appro-
priate safety and health practices and determine the applica-
bility of regulatory limitations prior to use. For specific hazard
and warning statements, see Sections 1.3, 6.1, 10, 11.2.3,
11.5.2, 16 and 23.

2. Referenced Documents

2.1 ASTM Standards:2

D1193 Specification for Reagent Water

D5681 Terminology for Waste and Waste Management
E1 Specification for ASTM Liquid-in-Glass Thermometers
E200 Practice for Preparation, Standardization, and Storage

of Standard and Reagent Solutions for Chemical Analysis

3. Terminology

3.1 Definitions—For definitions of terms used in this
screening practice, refer to Terminology D5681.

3.2 Definition of Term Specific to This Standard:
3.2.1 screening—a preliminary qualitative or semi-

quantitative test, developed from classical qualitative and
quantitative techniques, that is designed to efficiently give the
user specific information about a waste that will aid in
determining waste identification, process compatibility, and
safety in handling.

4. Summary of Practices

4.1 Practice A— Representative samples of waste are added
to each other. The generation of heat or violent reaction is
noted. In addition, the production of mists, fumes, dusts, gases,
layering, polymerization, precipitation, emulsification or in-
crease in viscosity and other chemical or physical changes are
noted.

4.2 Practice B— Reactivity of wastes is determined by
adding an aliquot of a sample to an equal volume of reagent
and observing any characteristic reaction, such as temperature
increase, gas evolution, gelling, or polymerization.

4.3 Practice C— Water and the waste are mixed in an
approximate 10 + 1 ratio to test for compatibility. A thermom-
eter is used to measure heat generation when applicable.
Qualitative solubility and relative apparent density are ob-
served concurrently.

5. Purity of Reagents

5.1 Purity of Reagents—Reagent grade chemicals shall be
used in all tests. Unless otherwise indicated, it is intended that
all reagents conform to the specifications of the Committee on
Analytical Reagents of the American Chemical Society, where
such specifications are available.3 Other grades may be used

1 These practices are under the jurisdiction of ASTM Committee D34 on Waste
Management and are the direct responsibility of Subcommittee D34.01.05 on
Screening Methods.

Current edition approved Jan. 1, 2012. Published February 2012. Originally
approved in 1990. Last previous edition approved in 2007 as D5058-90 (2007).
DOI: 10.1520/D5058-12.

2 For referenced ASTM standards, visit the ASTM website, www.astm.org, or
contact ASTM Customer Service at service@astm.org. For Annual Book of ASTM
Standards volume information, refer to the standard’s Document Summary page on
the ASTM website.

3 Reagent Chemicals, American Chemical Society Specifications, Am. Chemical
Soc., Washington, DC. For suggestions on the testing of reagents not listed by the
American Chemical Society, see Reagent Chemicals and Standards, by Joseph
Rosin, D. Van Nostrand Co., Inc., New York, NY, and the United States
Pharmacopeia.

1

Copyright © ASTM International, 100 Barr Harbor Drive, PO Box C700, West Conshohocken, PA 19428-2959, United States.
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provided it is first ascertained that the reagent is of sufficiently
high purity to permit its use without lessening the accuracy of
the determination (see Practice E200).

5.2 Purity of Water— Unless otherwise indicated, refer-
ences to water shall be understood to mean reagent water as
defined by Type III of Specification D1193.

6. Sampling

6.1 Warning—Avoid inhalation of or skin contact with any
hazardous waste.

6.2 Obtain representative samples of waste. If composite
samples are taken, report any generation of heat, gases or solids
during compositing. If reactions are observed during compos-
iting, then individual samples should be taken. If the waste is
suspected of containing varying proportions of reactive com-
pounds, take individual samples and conduct tests on each
sample.

6.3 Allow all samples to stabilize to room temperature and
analyze as soon as possible.

6.4 Always perform this procedure in a hood with the sash
down as far as possible.

7. Quality Assurance

7.1 Thermometers are evaluated and verified at a frequency
specified by the laboratory (see Specification E1).

7.2 Care is taken to ensure that samples are representative of
the total wastes involved.

PRACTICE A—COMMINGLED WASTE
COMPATIBILITY

8. Significance and Use

8.1 This practice is intended for use by those in the waste
management industries to aid in determining the compatibility
of hazardous wastes before they are commingled.

9. Apparatus

9.1 Graduated Cylinders, 100 mL.
9.2 Thermometer, 20 to 110°C or equivalent with 0.5°C

divisions.
9.3 Disposable Pipet.
9.4 Spatula.
9.5 Beakers, 500 mL.
9.6 Funnels.
9.7 Vortex Mixer (optional).

10. Hazards

10.1 Warning—Avoid inhalation of and skin and eye con-
tact with any hazardous material.

10.2 Warning—This procedure must be performed within a
laboratory fume hood with the sash down as far as possible.

10.3 Warning—By keeping the sample size small and by
first screening for very reactive wastes, the overall hazard is
small. The small hazard is justified due to the much larger
hazard of mishandling reactive waste at plant scale.

11. Procedure

11.1 Determine the total quantity A of the incoming waste to
be added to the storage or treatment unit.

11.2 Determine the total quantity B of the waste in the
storage tank or treatment unit.

11.2.1 Both quantities A and B must be stated in the same
units of measure; pounds or gallons are typically used.

11.2.2 The waste in a tank can be estimated from the design
volume of the tank. The volume of a tank truck can be
determined from the contents’ net weight and an estimate of
the density. A value of 3.75 kg/L (8.34 lb/gal) can be used as an
approximate density for a wide range of aqueous wastes.

11.2.3 The total volume of A and B, upon mixing, should
not exceed 300 mL. The initial volume A (150 mL) may be
adjusted proportionally to accommodate total volume specifi-
cation. (Warning—Perform a pre-test using 1 or 2 mL of each
sample to reduce the risk when mixing potentially highly
reactive wastes.)

11.3 Place in a 500-mL beaker 150 mL of a representative
sample from the storage tank or treatment unit.

11.3.1 Measure the temperature, when applicable, of the test
sample and remove the thermometer.

NOTE 1—High precision thermometers may be employed to provide
higher sensitivity in temperature readings.

11.4 Use the ratio A + B of wastes to determine the aliquot,
V, in milliliters, of incoming waste to now be added. Use the
following equation:

V 5 V ~A/B! (1)

where V is the volume in milliliters used in step 11.3 (150
mL), and A and B are as defined in 11.1 and 11.2 respectively.

11.5 Slowly and very carefully add the aliquot V of incom-
ing waste to the test sample volume V already in the beaker.

11.5.1 The recommended rate of addition is approximately
1 mL/s.

11.5.2 While the addition is in progress, watch for adverse
reactions. (Warning—If a reaction is observed, stop the
addition immediately and report the observation.)

11.6 If after adding the aliquot V of incoming waste no
adverse reaction is observed, mix well and immediately mea-
sure the temperature.

11.6.1 Compare the temperature here with the temperature
measured in step 11.3.1. Record the difference, using ( + ) to
indicate an increase and (−) to indicate a decrease in tempera-
ture (see Note 1).

NOTE 2—Mixing the representative waste samples at equal proportions
can increase the sensitivity of reactivity and may be used as a substitute
or in addition to the test based on actual proportions.

11.7 Record any generation of heat or violent reaction.
Record the production of any mists, fumes, dust, or gases. Any
layering, polymerization, precipitation, emulsification, in-
crease in viscosity, bubbling, foaming, solidification, spatter-
ing, or other interaction of the commingled wastes must be
observed and recorded.

11.8 If no reaction is observed, the waste passes the com-
patibility test. If any reaction or temperature rise is observed,
the incoming waste has failed the compatibility test and is
reported.
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12. Precision and Bias

12.1 No statement is made about either the precision or bias
of this practice since the result merely states whether there is
conformance to the criteria for success specified in the proce-
dure.

PRACTICE B—POLYMERIZATION POTENTIAL
(REACTION WITH TRIETHYLAMINE)

13. Significance and Use

13.1 This practice is significant to those in the waste
management industries.

13.2 It is designed to screen wastes that have the potential of
undergoing hazardous polymerization when mixed with in-
compatible waste streams.

13.3 This practice can be used to detect potential hazardous
polymerization of waste containing or suspected of containing
isocyanates such as methylene bis-phenyl isocyanate, methyl-
ene diisocyanate (MDI), or toluene diisocyanates (TDI).

14. Apparatus

14.1 White Ceramic Spotplate.
14.2 Disposable Transfer Pipets.
14.3 Spatula.
14.4 10-mL Graduated Cylinder, with stopper.
14.5 Thermometer, 20 to 110°C or equivalent with 0.5°C

divisions.

15. Reagents and Materials

15.1 Triethylamine (CH2CH3)3 N.

16. Hazards

16.1 Use triethylamine in the hood and avoid exposure.
16.2 With samples that do not contain any reactive com-

pounds, this test procedure does not present any other special
hazards. However, samples that are reactive will fail this test
and some reaction will result. The reaction could be severe.

16.3 Warning—By keeping the sample size small and by
first screening for very reactive wastes, the overall hazard is
small. The small hazard is justified due to the much larger
hazard of mishandling reactive waste at plant scale.

17. Procedure

17.1 Conduct the following procedure in a fume hood:
17.1.1 Place approximately 1 mL of triethylamine reagent in

the cavity of a ceramic spotplate.
17.1.2 Place approximately 1 mL of sample in the spotplate

cavity with reagent. Immediately lower hood sash as protection
against violent reactions.

17.1.3 Observe mixture for about 1 min and record any
reaction characteristics, such as gas evolution, fuming, char-
ring, precipitation, gelling, polymerization, or burning.

17.1.4 If any reaction characteristics are observed, then
material is reactive and fails this test. Material which fails this
test should not be tested using 17.2 or 17.3.

17.2 Conduct the following procedure with special care in a
fume hood:

17.2.1 Add about 5 mL of reagent to a 10-mL graduated
cylinder or disposable test tube.

17.2.2 Carefully add 5 mL of sample to the cylinder,
stopper, and invert several times or vortex to mix well.
Immediately remove stopper, insert the thermometer, and
record temperature of mixture (see Note 1).

17.2.3 Continue to monitor temperature of mixture for
several minutes. Observe and record any reaction characteris-
tics, such as temperature increase, gas evolution or gelling.
Note that gas evolution may be observed as tiny bubbles that
consistently rise to surface (see 17.3).

17.2.4 If temperature increases significantly or any reaction
characteristics are observed, then material is reactive and fails
this test. Material which fails this test should not be tested
using 17.3.

17.3 If gas evolution is difficult to observe during 17.2,
conduct the following procedure with special care in a fume
hood:

17.3.1 Add about 5 mL of reagent to 10-mL graduated
cylinder or disposable test tube.

17.3.2 Carefully add 5 mL of sample to the cylinder,
stopper, and invert several times or vortex to mix well.
Immediately remove stopper and restopper. Lower hood sash
as protection against violent reaction.

17.3.3 After several minutes, carefully remove stopper and
observe mixture for gas evolution. Gas evolution will be
observed as immediate venting or bubbles at surface, similar to
opening a carbonated drink.

17.3.4 If gas evolution is observed, then material is reactive
and fails this test. If no gas evolution or other signs of reaction
are observed, the material has passed the test.

17.3.5 Record observations.

18. Precision and Bias

18.1 No statement is made about either the precision or bias
of this practice since the result merely states whether there is
conformance to the criteria for success specified in the proce-
dure.

PRACTICE C—WATER COMPATIBILITY

19. Significance and Use

19.1 This practice is intended for use by those in the waste
management industries.

19.2 This practice is used to determine whether a waste has
the potential to generate extreme heat or violent reactions, and
produce fumes, dusts, gases, or other products when mixed
with water.

19.3 This practice is designed to determine water compat-
ibility of a waste.

19.4 This practice can be used to qualitatively judge the
solubility and apparent density of waste (if immiscible) relative
to water.

20. Interferences

20.1 The generation of colorless fumes or gases, pressure
buildup without visible bubbling, mild effervescence, or heat
may go undetected.

21. Apparatus

21.1 Disposable Beakers, test tubes, or similar equipment.
21.2 Disposable Pipet (5-mL capacity).
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21.3 Spatula.
21.4 Thermometer, 20 to 110°C or equivalent with 0.5°C

divisions.
21.5 Vortex Mixer (optional).

22. Reagents and Materials

22.1 Reagent Water.

23. Hazards

23.1 Avoid inhalation of and skin and eye contact with any
hazardous waste.

23.2 This procedure must be performed within a laboratory
fume hood with the sash down as far as possible.

23.3 Warning—By keeping the sample size small and by
first screening for very reactive wastes, the overall hazard is
small. The small hazard is justified due to the much larger
hazard of mishandling reactive waste at plant scale.

24. Procedure

24.1 Keep thermometer in water at room temperature until
ready for use. Note temperature of water in degrees Celsius or
Fahrenheit.

24.2 Bring sample to room temperature, if necessary.
24.3 Place a small amount (approximately 10 mL) of water

into a disposable beaker or test tube.
24.4 Introduce approximately 1 mL of waste into the beaker

or test tube and mix well. Note any violent reactions, fumes,
dusts or gases, and any precipitates or emulsions, and record
observations.

24.5 If any such reactions are noted, the waste fails the
water compatibility test.

24.6 Once it has been determined that no violent reaction is
occurring, and as soon as possible after 24.4, place the
thermometer into the beaker or test tube and note any tempera-
ture change (increase ( + ) or decrease (−)), recording the
change in temperature in degrees Celsius or Fahrenheit (see
Note 1).

24.7 Some reactions may have a latent period or accelerate
as they proceed. Retain the mixed sample for 5 or 10 min, then
observe it and record its temperature again.

24.8 If no reactions were observed and no significant
temperature change is noted, the waste has passed the water
compatibility test.

24.9 Report the miscibility and apparent density of the
sample as immiscible or miscible and lighter or heavier than
water.

25. Precision and Bias

25.1 No statement is made about either the precision or bias
of this practice since the result merely states whether there is
conformance to the criteria for success specified in the proce-
dure.

26. Keywords

26.1 compatibility; waste screening

ASTM International takes no position respecting the validity of any patent rights asserted in connection with any item mentioned
in this standard. Users of this standard are expressly advised that determination of the validity of any such patent rights, and the risk
of infringement of such rights, are entirely their own responsibility.

This standard is subject to revision at any time by the responsible technical committee and must be reviewed every five years and
if not revised, either reapproved or withdrawn. Your comments are invited either for revision of this standard or for additional standards
and should be addressed to ASTM International Headquarters. Your comments will receive careful consideration at a meeting of the
responsible technical committee, which you may attend. If you feel that your comments have not received a fair hearing you should
make your views known to the ASTM Committee on Standards, at the address shown below.

This standard is copyrighted by ASTM International, 100 Barr Harbor Drive, PO Box C700, West Conshohocken, PA 19428-2959,
United States. Individual reprints (single or multiple copies) of this standard may be obtained by contacting ASTM at the above
address or at 610-832-9585 (phone), 610-832-9555 (fax), or service@astm.org (e-mail); or through the ASTM website
(www.astm.org). Permission rights to photocopy the standard may also be secured from the ASTM website (www.astm.org/
COPYRIGHT/).

D5058 – 12

4

Case: 1:13-cv-00830 Document #: 56-2 Filed: 04/08/15 Page 82 of 82 PageID #:280


	App B ASTM D5058-12.pdf
	Scope
	Referenced Documents
	Terminology
	Summary of Practices
	Purity of Reagents
	Sampling
	Quality Assurance
	Significance and Use
	Apparatus
	Hazards
	Procedure
	Precision and Bias
	Significance and Use
	Apparatus
	Reagents and Materials
	Hazards
	Procedure
	Precision and Bias
	Significance and Use
	Interferences
	Apparatus
	Reagents and Materials
	Hazards
	Procedure
	Precision and Bias
	Keywords




