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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF LOUISIANA

)
UNITED STATES OF AMERICA, )
)
Plaintiff, )

j] Clivil Action No.
V. )

) Judge
ATP OIL & GAS CORPORATION: )
ATP INFRASTRUCTURE PARTNERS, LI, j]
)
Defendants. j]
)
COMPLAINT

‘The United States of America, by the authorily of ihe Atlormey General of the United
States and through the undersigned attorneys, acting at the request ol the Scerctary of the United
States Department of the Interior and the Administrator of the United States Environmental
Protection Agency (“EPA™), [les this Complamnt and alleges as follows:

NATURE OF THE ACTION

I This is a ¢ivil action against ATP (hl & Gas Corporation and ATP Infrastructure
Partners, LF ("ATP-IP™) for civil penallies and mjunciive relicf pursuant to the Clean Water Act
(“CWA™} and the Outer Continental Shelf Lands Act (“OCSLA"). The Complaint addresses the
defendants” unlawful discharges of oil and an unpenmitted chemical dispersant from ATPs
Moating oil and gas production platform, the “A'TP Innovator,” into the Gull of Mexico.

2, This Complaint includes the lollowing six causes of action:

{1) Civil penalties under CWA Section 30%d) lor violations of CWA Section

301{a) [or unauthonyed chemical dispersant discharges:
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(2)  Civil penaltics under CWA Section 309(d) for permit violations;
(3)  Civil penalties under CWA Section 31 1{bX7)WA) and (D) for oil discharge
viclations:
{4) Injunctive reliel under QCSLA, 43 11.5.C. § 1350(a);
{(5) [njunctive reliel under CWA Section 309(b):
(6)  Declaratory judgment pursuant to the Declaratory Judgmenl Acl, 28
U.S.C. § 2201(a), declaring the applicability of the police and regulaiory
exception to the Bankruptey Code’s automatic stay pursuant to 11 US.C.
§ 362(b)(4),
3. The discharges and related violations were discovered in March 2012, ATP Oil &
(fag Corporation filed for bankruptey in August 2012 in the United States Bankruptey Court for
the Southern District of Texas ([Touston Division). The bankrupicy court is being provided
notice of the (iling of this civil action. This action is exempt from the Bankruptey Code’s
automatic stay based on the police and regulalory cxception.

JURISDICTI A RITY, AND ]

4. T 'his Court has jurisdiction over this matler pursuant to Sections 309(h) and
S1HBYTHE) and (n) of the TWA, 33 U.S.C. §§ 1319(b), 1321(b} 7} E) and (n); 43 U.S.C.
§ 1350(a) (OCST.A); and 28 U.S.C, §§ 1331, 1345, 1355

5. Authority 10 bring this action is vesled in the United Stales Department of Justice
by, inter alia, Section 506 ol the CWA, 33 U.S.C. § 1366; 43 U.S.C. § 1350(a) (OCSLA); and 28
U.S.C. §§ 516 and 519.

6. Venue is proper in the Bastern District of Louisiana under Scctions 309(b) and
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311 7HE) of the CWA, 33 U.S.C. §§ 1319b) and 1321{b}NEL 43 US.C. § 1350(a)
(OCSLA)Y; and 28 1.8.C. §§ 1391 and 1395 because ATP Qil & Gas Corporation is located and
doing business in this disivicl and this distriet is the nearest district to which the ATP Innovator is

located.

THE PARTIES

% PlaintiiT United States of Amcrica is acting at the request ol the United States
Department ol the Interior, thtough the Burcau of Safety and Environmental Enforcement
(“BSEE™), and the United States Environmental Protection Agency. The Department ol the
Tnterior’s Bureau of Ocean Fnergy Management ("BOLM™) and BSEE ovérsee the subject ol
and gas lease with ATP and associated operations through the Bureans’ Gulf of Mexico Outer
Continental Shelf Region based in New Orleans, Louisiana,

8. Defendant ATP Oil & Gas Corporation is & Texas corporation doing business in
this district and on the Ouler Continental Shelf. ATP Oil & Gas Corporalion s, and at all
relevant times has been, the operator ol the ATP Innovator, the facility at issue i this case, ATP
(il & Gas Corporation was Lhe owner of the ATP Innovator from at least 2006 to March 6. 2009,

9. Defendant ATP-IP is s limited parinership company formed on March 6, 2009, by
ATP Oil & Gas Corporation and GL Energy Financial Services to own and operate the ATP
[nnovator. ATP-IP is identified in A'TP Oil & Gas Corporation’s bankrupiey pleadings as a
“non-debor eotity™ in which ATP Oil & Gas Corporation helds a controlling mierest.

FACTS

10.  ATP Qil & Gas Corporalion develops and produces natural gas and ol properties
in the Gulf of Mexico, the North S¢a, and the Maditerranean Sea.

3
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| ™ ATP Oil & Gas Corporation has numerous il and gas lcases, rights-of-way, and
rights-oliuse and easement, as well as inactive sites, in the Gull of Mexico, ATP Oil & Gas
Corporation acquired these leases and other interests from BOEM pursuant to QCSLA.

12.  ATP Oil & Gas Corporation built the ATP Innovator in 2006. The ATP Innovator
is a floating production plaifomm Gacility operating at Lease Block 711 of Mississippi Canvon in
the Gulf of Mexico. The site is located approximatcly 45 nautical miles olTshore of southeastern
Louisiana, whicl is aboul 125 miles south of New Orleans. The ATP Tnmovalor is permancntly
moared to the sea floor at that location and is not operating as a vessel or other [loating craft. At
all times relevant to this action, the ATP Qil & Gas Corporation and the ATP Inhovalor were
engaged in the production of oil and natural gas at Lease Block 711.

b3 ATP il & Gas Corpaoration holds the lease intercst in Lease Block 711 of
Mississippi Canyon. The Department of the Interior lease number is (XC8-G 14016,

14. Since al least April 2007, ATP Oil & Gas Corporation has been allowed to
discharge wastewater from the ATT Innovator into the Gulf of Mexico subject 1o a (General
Permit issued by EPA under the CWA's National Pollutant Discharge Elimination System
{(“NPDLS™) General Permit for the Weslern Potlion of the Outer Continental Shell of the Gull' ol
Mexico (General Permit Number GMG220000; ATP Permit No. GMG290157). The permit was
issued pursuant to Scction 402 of the CWA, 33 US.C. § 1342, Under the permit, ATP Oil &
Gas Corporation is allowed to discharge, immrer affa, a limiled amount of oil in its wastewater,
Under the permit, in addition lo the collection of samples for analysis o confirm compliance
with permit limits for oil, the “permiliee shall monitor free oil using the visual sheen test method

on the surface of the receiving water.,” NPDES Permit, Part [, Scection B.4.b.
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15.  ATP Oil & Gas Corporation operates a float cell as an essential part of its
waslewaler treatment system to separate and remove oil and suspended solids from its production
water prior to discharge under its NPDES permit.

16, In March 2012, BSEE inspectors aboard the ATP Innovator located a metal tube
conneeted to the permitted NPDES outlall pipe used for overboard discharge of the facility’s
wastewater, ‘The metal tube and connection to the outfall pipe was hidden in the rafters at a
location downstream of the treatment units and the NPDES sampling point. Thus, injections
from the tube into the outfall pipe are undetectable in NPDES samples.

17.  The metal tubing was conneeted to a 350-gallon tank of Cleartron ZB-103. an
gmide surlactant chemical blended with methanol that, as used, acls o break apart oil molecules
into smaller, dispersed droplets.

18,  The manulacturer’s Technical Dala Sheel for Cleartron ZB-103 identifies the
substance as a “dispersanl.”

19. The environmental precautions identified on the manutacturer’s Malterial Safety
Data Sheet lor Cleariron ZB-103 include the lollowing: “prevent nmoliT entering surface
waterways. . . . Harmful to aquatic life.”

20, Oninformation and belief, the Cleartron ZB-103 dispersant was injected into the
outfall pipe (o mask oil sheen on the ocean surface resulting from ATPs discharge of wastewater
containing quantities ol’vil in excess of its NPDES permit limit.

21.  ATP contractors working aboard the ATP Inmovator referred to the on-board use
of Cleartron ZB-103 as “the soap” and *“the sheen buster.”

22.  ATP (il & Gas Corperation’s NPDES permit does not authorize ATP 10
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discharge Cleartron ZB-103 inta the ocean or any other waters. Morcover, the permit expressly
states that the “operator shall minimize the discharge of dispersants, surfactants and detergents
except as necessary o comply with the safety requirements of [OSHA, BSEE, and BOEM]. . . .
The restriction is imposed because detergents disperse and emulsily oil, thereby increasing
toxicity and making_ the detection of a discharge of oil more dillicull.”™ NPDLES Permit, Part 1,
Section C.3.

23, Under EPA regulations, the “[a]ddition of dispersants or emulsifiers to oil to be
discharged that would circumvent the provisions of this part is prohibiled.” 40 C.F.R. § 110.4,
This regulation applies to “the discharges of oil prohibited by section 3T1{B)3) of the Act.” 40
CL.R §110.2,

24.  On information and beliel, ATP 01l & (as Corporation had been regularly
purchasing and using significant quantities of Cleartron ZB-1{3 an the ATP Innovator from
Celober 2010 (o March 2012, and had been using an altemative chemical before then.

25, Ominformation and belict, the inlet on the outfal]l pipe inte which the metal tube
was inserted is a permanent lxture attached to the outlet pipe, allowing access for fature

unlawful injections into the outfall pipe downstream of the NPDES sample pont.

CAUSES OF ACTION

FIRST CAUSE OF ACTION

Civil Penalties for Violations of CWA Scetion 301(a) — Dispersant Discharges
33 U.S.C. § 1311(a)

26. The preceding paragraphs arc reallcged and incorporated herein.

27.  ATP 0il & Gas Corporation is liable for civil penalties under Section 30%{d) of
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the CWA, 33 U.S.C. § 1319(d), based on violations of Scction 301(a) of the CWA, 33 U.S.C.
§ 1311(a).

28, Section 309%(d) of the CWA provides thal “|any person who violales section 1311
[CWA Scetion 301] . . . or any permit condition or limitation implementing any of such sections
in a pernuit issued under section 1342 [CWA Scetion 402] . . . shall be subject to a civil penally
ceaot 33 UKL § 1319(d).

29.  Under Section 301(a) of the CWA., “the discharge of any pollutant by any person™
to federal waters is prohibited except as authorized by certain provisions of the Act. 33 U.S.C.

§ 1311(a).

30, ATP Oil & Gas Corporalion’s injection and unpermilted discharges of Cleartron
Z13-103 were unauthorized discharges of a pollutant in violation of CWA Section 301(a) and
ATP's NPDES permit.

31, ATP Oil & Gas Corporation is a “person” under the CWA. Section 502(5) of the
CWA defines the term “person” to include a “corporation.” 33 TV.8.C. § 1362(5).

32.  ATP Oil & Gas Corporation “discharged a pollutant™ under the CWA. Section
502(12) of the CWA defines the term “discharge ol a pollutant” to include “any addition of any
pollutant to the waters of the contiguous zone or the ocean fram any point source other than a
vessel or other floating crall.” 33 ULS.C. § 1362(12)(B).

33, ATP Oil & Gas Corporation discharged — or added — Cleartron 7ZB-103 into the
Grulf of Mexico on a regular basis.

34,  ATP Oil & Gas Corporation’s discharges of Cleartron Z3-103 were discharges of

a “pollutant” under the CWA. A "pollutan(” as defined in Section 502(6) of the CWA includes
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“dredged spoil, solid wastc, . . . chcmical wastes, . . . sand, . . . and industrial . . . waste
discharged into waler.™ 33 ULS.C. § 1362(6). The environmental precautions identified on the
manufacturer's Matenal Salety Data Sheet for Cleartron ZB-103 state: *prevent runoff entering
surface waterways, . . . Harmlul to aquatic life,”

35. ATP Oil & Gas Corporation’s discharges ol Cleartron Z3-103 from the ATP
Innovator flowed directly into the Gulf of Mexico, ocean waters within the exclusive economic
zone of the United Stales,

36.  The discharges were from a “point source™ under the CWA. The term is defined
in Scetion 502(14) of the CWA o include “any discernible, confined and discrete convevance,
mcluding but not limited to any pipe, ditch, channel, runnel, conduit, well, discrele fissure,
conlainer, rolling stock, concentrated animal (eeding operation, or vessel or ather loaling craft.
from which pollutants are or may be discharged.” 33 UL.5.C. § 1362(14).

37.  ATP Ol & Gas Corporation’s discharges ol Cleartron ZB-103 into the Gull' of
Mexico were not authorized by a permit.

38.  On information and belief, the dispersant discharges occurred daily during a
period to be determined by the Court, but which includes at least Oclober 2010 to March 20,
2012.

39.  Delendant ATP Oil & Gas Corporation is liabic for civil penalties under CWA
Section 309d) in amounts of up to $32,500 per day [or each vielation through January 12, 2009,
and up to $37,500 per day for cach violation occurring afler January 12, 2009, See 40 C.F.R.

§ 19.4 (establishing, elfective after Janvary 12, 2009, thal the per-day civil penalty amounis were

increased to the listed amounts by the Civil Monctary Penalty Inflation Adjustment Rule).
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SECOND CAUSE OF ACTION

Civil Penalties for Violations of CWA Section 30%(d) — Permit Violations
33 US.C. § 1319(d)

40,  The preceding paragraphs are realleged and incorporated herein,

41, ATP (il & (Gas Corporation is liable for civil penalties based on violations of its
CWA permit. As discussed in the first cause of action above, CWA Scction 30%(d) provides that
“[alny person who violates section |301] .. . or any permit condition or limitation implementing
any of such scetions in a permit issued under section 1342 [CWA Section 402] . . . shall be
subject to a civil penalty ... ."

42,  ATP Oil & Gas Corporation's NPDES permit includes a duty to comply with the
permit: “The permittee must comply with all conditions of this permit. Any permit
noncimpliance constitutes a vielation of the Act and is grounds for enforcement action or for
requiring 8 permiilee 1o apply and obtain an individual NPDES permit.” NPDES Permii, Part 11,
Section A.2.

43.  ATP Oil & Gas Corporation’s NPDLES permit does not authorize ATP to
dischurge Cleartron ZB-103 into the Gulf of Mexico or any other waters.

44.  ATP (nl & Gas Corporation violated Part 1. Section C.3 of its NPDES discharge
permit. Under this provision, the “operator shall minimize the discharge of dispersants,
surfactants and detergents excepl as neeessary to comply with the safcty requirements ol [OSHA,
BSLL, and BOEMY]. . .. The restriction is imposed because detergents disperse and emulsify oil,
thereby increasing toxicity and making the detection of a discharge of oil more difficult.” ATP's

practice of discharging dispersants into the ocean is in violation of its permit,
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45.  ATP 0il & Gas Corporation violated Part II, Section B.2 of its NPDES discharge
permit. ATP failed o minimize or prevent unlawful discharpes from the ATP lnnovator, as
evidenced by the prolonged usc of the dispersant in the outfall pipe, in violation of the permit.

46,  ATP Ol & Gas Corporation violated Part 11, Section B.3 of its NPDLS discharge
permit. ATT failed o properly operate and maintain all facilities and treatment systems at all
times, as evidenced by the illcgal injection of Cleartron ZB-103 dispersant into the outfall pipe,
in violarion of the permiL

47.  ATP Qil & Gas Corporation violated Part 11, Scction C.2 of ils NPDES discharge
permil. ATP failed to take and measure samples that are representative of the monilored activity
by sumpling upstrcam of the Cleartron ZB-103 dispersant injection point, in violation ol the
permit.

48.  On information and beliel, the dispersant discharges occurred daily during a
period to be determined by the Count, but which includes at least October 2010 to March 20,
2012.

49.  Defendant ATP Qil & Gas Corporation is liable for civil penaltics under CWA
Section 309(d) in amounts of up to $32,500 per day for each violation through January 12, 2009,
and up (o $37,500 per day for each violation occurring afler January 12, 2009, See 40 C.F.R,

§ 19.4 (listing these updated daily penally rates).
THIRD CAUSE OF ACTION

Civil Penalfies for Violation of CWA Section 311{b}— il Discharges
33 US.C §1321(b)

50.  The preceding paragraphs are rcalleged and incorporated herein,

10
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51, Section 311(0(3) of the CWA, 33 UL.8.C. § 1321{b)}3). prohibits the “discharge
of il or any hazardous substances (1) inle or upon the navigable waters ol the United States,
adjoining shorelines. or into or upon the walers of the contiguous zone, or (i1} in connection with
activities under [QCSLA] . . . in such quantities as may be harmful ... 7

52, Pursuant to Section 311(bY7HA) ol the CWA, 33 ULS.C. § 1321(b}7)A). “la|ny
person who is the owner, operator, or person in charge of any . . . offshore facility . . . from which
ail . . . is discharged in violation of paragraph (3). shall be subject te a civil penalty . .. 7

33. Civil penalties can be increased pursuant o Scetion 311(b)7)(D) of the CWA, 33
ULS.C. 8 1321(B) 7D, if the violation results rom “gross negligenee or willful misconduct.”

54. Enforcement of these provisions supports the national objective to prevent and
deter oil spills and *to restore and maintain the chemical, physical, and biological integrity of the
Nation’s waters.” 33 1U.8.C. §§ 1321(b}1), 1251(a).

55, ATP Oil & Gas Corporations and A'L'P-1P are each a “person”™ within the meamng
of Section 311{a} 7} of the CWA, 33 U5.C. § 132 1{a)7).

56,  ATP Oil & Gas Corporation is the “operator” of an offshore facility from which
oil was discharged within the meaning of Section 311(a)(6) of the CWA, 33 ULS.C. § 1321{a)6).

57 ATP-IP ig the “owner” of an offshore facility from which oil was discharged
within the meaning of Seclion 311{2)(6) o the CWA, 33 U.S.C. § 1321{a)y6).

58, The ATP Innovator is an “olishore facility” within the meaning ol Section
31{a11) of the CWA, 33 U5.C, § 1321{a)1 ).

59. The spilling of oil from the ATP Innovator into the Gulf of Mexico constituted a

“discharpe” of oil within the meaning of Scction 311{a}2) of the CWA, 33 1L8.C. § 1321{a}2).

11



Case 2:13-cv-00262 Document1 Filed 02/11/13 Page 12 of 20

60.  The discharges were of “oil” within the meaming of Section 311(a)(1) of the
CWA, 33 TU.8.C. §1321(a)1).

61.  The discharges of oil were into or upon waters ol the United States within the
meaning of Scctions 311(b)3) of the CWA, 33 U.S.C. § 1321(b}3). The discharges flowed into
the Gull of Mexico and were in connection with ATP's activities under QOCSLA.

62.  The discharges were in a quantity “as may be harmful™ within the meaning of
Section 311({b)3) and (4) ol'the CWA, 33 U.S.C, § 1321(b)(3)-{4), and 40 C.F.R. § 110.3.

63.  Under [PA regulations, the “[a]ddition of dispersants or emulsificrs to oil to be
discharged that would circumyenl the provisions of this part is prohibited.” 40 C.F.R. § 1104.
This regulation applics to “the discharges of oil prohibiled by section 311(b)(3) of the Act.” 40
CEFR. §110.2.

64.  The manufacturer’s Technical Data Sheel (or Cleartron ZB-103 identifies the
substanec as a “dispersant.”

65.  Addition of (he dispersant Cleartron ZB-103 to ATIs oily wastewater discharge
works 1o mask the presence ol oil sheen, which is the regulatory basis for identifying “quantities
as may be harmful” under CWA Section 311(b)(3). Pursuant to its authority under the CWA,
EPA has promulgated regulations that delinc *harmful™ quantitics of oil to include quantitics that
“[c]ause a film or sheen upon or discoloration of the surface of the water or adjmiming shorelines
or cause a sludge or emulsion to be deposited beneath the surface of the water or upon adjoining
shorelines.” 40 C.F.R. § 110.3,

66. Defendants’ oil discharges are violations of Section 311(h)}(3) of the CWA_33

US.C. § 1321{b)(3).

12
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67,  On information and belief, the oil discharges occurred daily duaring a period to be
determined by the Court, but which includes at least October 2010 to March 20, 2012

68, Delendants ATP (il & Gas Corporation and ATP-IP are liable for civil penalties
under CWA Section 311{(b)(THA), or under Section 31 1{b)7) D) if it is proved that the
viclations are the result of gross negligence or willlul misconduct, of up to 532,500 per day for
each violation throwgh January 12, 2009, and up 1o $37,500 per day for each violation occurring
aller January 12, 2009, See 40 C.F R, § 19.4 {listing these updated daily penalty rates}).

FOURTH CAUSE OF ACTION

Injunctive Relietf under OCSLA
43 U.5.C. § 1350(a)

62, The preceding paragraphs are realleged and incorporated herein.

70, Defendants ATP Gil & Gas Corporation and A'TP-1P are liable for injunctive
relicf pursnant to OCSLA, 43 U.S.C. § 1330¢a) for violations of QUSLA and its implementing
regulalions.

71. Pursyant o 43 11.8,C.§ 1350(a): “At the request of the Secretary [of the Inlerior],
... 1he Attorney General . . . shall institule a civil action . . . for a tempeorary restraining order,
injunction, or other appropriate remedy to enforce any provizgion of this subchapter, any
regulation or order issued under this subchapter, or any term ol'a lease, license, ar permit 1ssued
pursuant Lo thig subchapter.”

72, The ATP Innovator 1s a *lacility™ within the meaning of OCSLA| as delined in 30}
C.F.R. §250.105,

73.  ATP il & Gas Corporation is a “lessee” and an “operator” within the meaning of
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OCSLA, as defined in 30 C.F R, § 250.105.

74.  ATP Oil & Gas Corporation and the ATP [nnovator are enpaged in the
“production” of oil and natural gas within the meaning of OCSLA, as delined in 30 C.F.R.
& 2301105

75. ATP Qil & Gas Corporation violated 30 C.F.R. § 250.802(a). Under this OCSILA
regulation, “|a]ll production facilitics, including separators, treaters, compressors. headers, and
Mowlines shall be designed, installed, and maintained in a manner which provides for efficiency,
salety ol operation, and protection of the environment.” ATP Oil & Gas Corporation operates a
float cell as an cssential part of ils wastewater treatment systcm to separate and remove oil and
suspended solids from its production water prior to discharge under its NPDES permit. The Moal
cell is a production facility subject to 30 C.E.R. § 250.802. Operation and maintenance of the
tloat cell is integral 1o the operations of the ATP Innovator and 1o the protection of the
environment. AT Oil & Gas Corporation [ailed to operate and maintain the float cell in a
manner that is protective ol the environment, resulting in the discharge of oil in quantities that
may be harmful into the Gull'o/ Mexico. The injection of Cleartron ZB-103 1o the discharge
outfall pipe also was not in accordance with this provision. The Cleartron 7B-103 pipc
configuration was not protective ol the environment, and adding the dispersant 1o outfall
discharges to hide oil sheen indicates thal the facility was not being maintained in a manner
providing protection ol the environment.

76,  ATP nl & Gas Corporation violated 30 C.ILR. § 250.300(a). Under this OCSLA
regulation, AP is required (o “take measures to prevent unauthorized discharge of pollutants

into the ofTshore waters. The lessee shall not create conditions that will pose unreasonable risk
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to public health, life. property, aquatic life, wildlifc, recreation, navigation, commercial fishing,
or other uscs of the ocean.” ATP’s discharges, and its failure to take measures to prevent
discharges, of oil and its discharges of dispersanis to mask the presence ol oil on the occan
surlace as discussed above were in violalion of thig pollution prevention regulation.

77, ATP Oil & Gas Corporation violated 30 C.F.R. § 250.107(a). Under this OCSLA
regulation, ATP is required lo “protect health, safely, property, and the environment by: (1)
Performing all operations in a safe and workmanlike manner; and (2) Maintaining all equipment
and work areas in a sale condition.” The failure to properly opcrate the wastewaler treatment
system and the injection of the dispersant into the discharge pipe downstream of the sample point
were not proper opetalion or maintenance of the equipment or facility. 'urther, the illegal
injection line was concealed in the rallers in a manner that prevented inspectors from discovering
L.

78.  ATP 0il & Gas Corporation violated OCSLA, 43 U.S.C. § 1348(b)(2), which
requires holders ol OCSLA leascs and permits to “maintain all operations . . . in compliance with
regulations intended 1o prolect persons, property. and the environment on the Outer Continental
Shelf.” “This violation is evidenced by violations of the CWA discharge permit and OCSLA
regulations described above, In addition, ATP Oil & Gas Corporation and ATP-1P violated
EPA’s oil spill regulation prohibiting the use of dispersants. Pursuant to 40 C.F.R. § 110.4, the
“la]ddition of dispersants or emulsificrs to oil 1o be discharged that would circumvent the
provisions of this part [conceming CWA Section 311(b)(3)] is prohibited.” lurther, OCSLA
regulations require that ATP"s operalions be conducted in accordance with OCSLA “and other

applicable laws, rcgulations, and amendments,” which includes the Clean Water Act. 30 CF.R.
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§ 250.101(a). Similarly. ATP Oil & Gas Corporation violated the terms of Section 1 ol its lease,
0CS-G 14016, which states that the lcasc is issued subject o OCSLA, OCSLA rcgulations. and
“all other applicable statutes and regulations.”

79.  Injunctive reliel measures arc needed to ensure that similar violations do not
recur. Because the violations and associated corrective measures relate 1o both operational
practices and physical piping and treatment units on the ATP Innovator, injunctive reliel is
required from both the owner and (he operator of the facility.

80. Remedies under OCSLA are “concurrcnt and cumulative and the exercise of one
shall not preclude the exercise of the others. Further, the remedies and penalties prescribed in
[OCSLA| shall be in addition to any other remedies and penaltics afforded by any other law or
regulution.” 43 U.S.C. § 1350(¢).

FIFTH CALSE OF ACTION

Injunctive Relief under CWA Section 309(b)
33 US.C. § 1319(b)

81.  The preceding paragraphs are realleged and incorporated herein,

82.  Delendants ATP (n] & Gas Corporation and ATP-IP are liable for injunctive
relief pursuant to Section 309(b) ol the CWA,

83.  Section 301(a) of the CWA, 33 11.8.C. § 1311{a), prohibits “the discharge of any
pollutant by any person” except in compliance with enumerated sections. The discharges of
dispersant and oil described above violated Section 301(a) of thc CWA.

84. Section 309(b) of the CWA, 33 U.S.C. § 1319(b). is thc enforcement provision for

Section 301(a) and authorizes civil actions for “appropriate reliel, including a permancnt or

16
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temporary mnjunclion.”

85.  Injunctive reliel measures arc nceded to ensure that similar violations do not
rocur. Because the violations and associaled corrective measures relale o both operational
praclices und physical piping and treatment units on the A'TP Innovator, injunctive relicf is
required from both the owner and the operator of the lacility.

SIXTH CAUSE OF ACTION

Declaratory Judgment
28 U.S.C. §2201(a)

86.  The preceding paragraphs are realleged and incorporated herein.

87, ATP Oil & Gas Corporation [iled a voluntary petition for Chapler |1 bankruptey
in August 2012, ATP-1P is identified as a “non-debtor entity™ in the bankruptey pleadings.

88,  Section 362(a)(1) of the Bankruptey Code provides that the filing ol'a petition for
bankruptcy operates as a slay ol “the commcneement or conlinuation . . . of a judicial proceeding
aguinsi the debtor that was or could have been commenced before the commencement of the case
under this litle, or 1o recover a claim against the deblor that arose before the commencement of
the case under this title,”™ 11 U.S.C. § 362(aX1).

89, Section 362(b)}(#4) of the Bankruptcy Code provides that the automatic stay
specified in Section 362(a) does nol apply to the “commencement or continuation of an action or
procceding by a governmental unit . . . o enforee such governmental unit’s . . . police and
regulatory power, including the enforcement of « judgment other than a money judgment.” 11
U.S.C. § 362(b}(4).

90.  The United States” enforcement of environmental laws cnacted to protect public

17



Case 2:13-cv-00262 Document 1 Filed 02/11/13 Page 18 of 20

and environmental health, safely, and welfarc is the quintessential exercise of police and
regulatory authority, Civil penalties seek 1o purush and deter harmtful conduct by the defendants
and others in the industry, and injunctive reliel seeks (o prew-em.gimilar tuture misconduct and
rclated harm from recurring.

91.  The United States secks a declaratory judgmeni pursuani te the Declaratory
Judgment Act, 28 U.S.C. § 2201(a), that the police and regulatory exception to the automatic
stay, in Scction 362(b)4) of the Bankruptey Code, 11 US.C. § 362(b)4), applics to this
environmental enforcement action brought pursuant to the enforcement provisions of the Clean
Waler Act and the Ouler Continental Shelf Lands Act.

52, Pursuant 1o Section 362(bi4) of the Bankruptcy Code, any judgment for civil
penalties determined by this Court as to ATP Oil & Gas Corporation will be recovered through
the bankruptcy court.

REQUEST FOR RELIEF

WHLERLI'ORE, Plaintiff, United States ol America, respecifully requests that this Court:

A, Enter a declaratory judoment that the relief sought by the United Stales falls within
the police and regulatory exeeption pursuant to Section 362(b)(4) of the Bankrupicy Code, 11
U.S5.C. § 362(b)4), and 15 therelore nol subject to the automatic stay provisions of Seclion
3o2(a);

B. Enter a judgment that Delendant ATE Oil & Gas Corporation is liable for civil
penalties and injunctive relief purswanl .o OWA Sectiong 301{a), 309(d) and 309(b); civil
penaltics pursuant to CWA Section 311(b); and injunclive reliel pursuant to OCSLA, 43 US.C,

§ 1350();
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£ Entcr & judgment that Defendant ATP-IP s liable [or civil penaltics pursuant to
CWA Section 311(b) and imjunclive reliel pursuant to CWA Section 309b) and OCSLA, 43
U.S.C. § 1330(a);

D. Assess civil penalties against Defendant ATP Oil & Gas Corporation in an
amount ol up o $32,500 per day for cach vielation through January 12, 2009, and up 1o 537,500
per day [ur each violation occurring aller January 12, 2009,

L. Assess civil penalties against Delendant A'TP Infrastructure Partners, LP in an
amount of up to $37,300 per day for cach violation occurnng on and aliler March 6, 2009,

F. Award injunctive relict against cach Defendant as appropnale; and

(. Grant the United States such ather relicf as the Court deems just and proper.,

Respectfully submitted,

FOR THE UNITED STATES OF AMERICA:

AWZ£29%

IGNACIA 8. MORENO

Assistant Atlomey General

United States Department of Justice
Environment and Natural Resources Division

Jf{g(}l\' T, BARBLAU s
1rial Attorney (D.C. Bar No. 4682(0)
JESSICA R STYRON

Umited States Department of Justice
Environment and Natural Resources TDhivision
Environmental Enforcement Section
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P.0). Box 7611, Ben Franklin Station
Washington, DC 20044

(202) 616-8908 (telephone)

(202) 616-6384 (facsimile)

jason. barbeauigiusdo]. gov

DANA J BOENTE
Umied States Aitorncy
Lastern District of Louisiana

SHARON D. SMITTI

Agsistanl Tnited States Attorney
630 Povdras Street, Suite 1600
New Orleans, LA 70130

(504} 680-3004 (telephongz)
Sharon. D Smith@iusdog. gov
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