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This instrument was prepared by: 
 
Bilal Harris 
Associate Regional Counsel 
U.S. Environmental Protection Agency, Region 4 
61 Forsyth Street, SW  
Atlanta, Georgia 30303-8960 
 
 
 

NOTICE OF LAND USE RESTRICTIONS1 
 
Notice is hereby given that pursuant to T.C.A Section 68-21 2-225 of the Hazardous Waste 
Management Act of 1985, the Commissioner of the Tennessee Department of Environment and 
Conservation ("TDEC") has determined that land use restrictions are an appropriate remedial action at 
the below-described property. Pursuant to T.C.A. Section 68-212-225 (d) the register of deeds shall 
record this Notice and index it in the grantor index under the names of the owners of the land. 
 
Witnesseth: 
 

WHEREAS, Grantor is the owner of a parcel of land, encompassing approximately ___ acres, 
located at _____________, Copperhill, Polk County, Tennessee, which is the real property legally 
described in Deed Book __, Page ____ in the Office of the Register of Deeds for Polk County, being 
within Parcel _____ of Tax Map ______ for said county (“Property 1”), and more particularly described 
on Exhibit A-1 (Legal Description of Property 1) and Schedule A of Exhibit B-1 (Encumbrances on 
Property 1), attached hereto and incorporated herein by reference; and 

WHEREAS, Grantor is the lessee of a parcel of land, encompassing approximately ___ acres, 
located at _____________, Copperhill, Polk County, Tennessee, which is the real property legally 
described in Deed Book __, Page ____ in the Office of the Register of Deeds for Polk County, being 
within Parcel _____ of Tax Map ______ for said county (“Property 2”), and more particularly described 
on Exhibit A-2 (Legal Description of Property 2) and Schedule A of Exhibit B-2 (Encumbrances on 
Property 2), attached hereto and incorporated herein by reference; and  

WHEREAS, Grantor also is the holder of an easement to certain land, encompassing 
approximately ___ acres, located at _________, Copperhill, Polk County, Tennessee, which is the real 
property legally described in Deed Book __, Page ____ in the Office of the Register of Deeds for Polk 
County, being within Parcel _____ of Tax Map ______ for said county (“Property 3”), and more 
particularly described on Exhibit A-3 (Legal Description of Property 3) and Schedule A of Exhibit B-3 
(Encumbrances on Property 3), attached hereto and incorporated herein by reference; and 

WHEREAS, a map showing the location of Property 1, Property 2 and Property 3 (collectively, 
the “Properties”) is attached as Exhibit C (Map of the Properties); and   

                                                           
1 This Notice should be viewed as a model template only, and it should be modified accordingly to 
reflect Grantor’s actual interests in the Property at the time of any future EPA request regarding such 
Notice pursuant to Paragraph 19.c(2) of the Operable Unit 3 Consent Decree.   
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WHEREAS, the Properties are included within the geographical area known as the Copper 
Basin Mining District Site (the “Site”), CERCLIS ID TN0001890839, which is currently being 
remediated and monitored under the oversight of the United States Environmental Protection Agency 
(“EPA), with the cooperation of TDEC, pursuant to the Comprehensive Environmental Response, 
Compensation, and Liability Act (“CERCLA”), 42 U.S.C. § 9601 et seq., as amended. The remediation 
and monitoring is being performed in a manner consistent with the National Contingency Plan, 40 
C.F.R. Part 300, as amended (“NCP”), to levels protective of human health and the environment, as 
more particularly described in EPA’s Record of Decision, issued in September 26, 2012 (“ROD”); and 

WHEREAS, in the ROD, the EPA chose the “Selected Remedy” for Operable Unit 3 (“OU 3”) 
of the Site, which includes the following remedial actions: 

Operation and maintenance of five (5) previously constructed storm water retention dams; 

Operation and maintenance of the existing diversion of the West Drainage Channel; 

Operation and maintenance of the previously constructed Dam No. 5 and the Dam No. 5 pump 
station that conveys water from Davis Mill Creek to the Cantrell Flats water treatment plant; 

Operation and maintenance of the previously constructed Belltown Creek and Gypsum Ponds 
clean water diversions; 

Operation and maintenance of the existing Cantrell Flats water treatment plant, including 
necessary refurbishment; 

Encapsulation, including operation and maintenance, of discharge from the North Potato Creek 
diversion tunnel and French drain outlets in high density polyethylene piping from their source to 
Davis Mill Creek; and covering contaminated sediment that would be exposed by the 
encapsulation of these surface waters with borrow soil; 

Installation, including operation and maintenance, of fencing, netting, or similar materials across 
the portal of the North Potato Creek diversion tunnel to prevent mammalian and avian entry to the 
diversion tunnel; 

Construction, including operation and maintenance, of a fence along a portion of upper Davis Mill 
Creek to restrict access and reduce risk by direct contact; and 

Implementation of institutional controls to restrict access by trespassers and use of surface water. 

WHEREAS, the ROD requires the implementation of institutional control s; 
 

WHEREAS, the Grantor has agreed to impose certain land use restrictions on the future use 
of the Property as set forth below: 

 
NOW, THEREFORE, for and in consideration of the premises and other good and valuable 
consideration, the receipt and sufficiency of which is hereby acknowledged, Grantor hereby declares 
that all of the Property shall be held, sold, and conveyed subject to the following restrictive covenants 
which shall run with the Property and shall be binding on all parties having any right, title, or interest 
in the Property or any part thereof, their heirs, successors, successors-in-title, and assigns, and shall 
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insure to the benefit of each  owner thereof, TDEC and the respective successors and assigns of such 
parties:  

Covenant, Conditions, and Land Use Restrictions:  The following covenants, conditions, and 
restrictions shall apply to the use of the Properties designated on Exhibits A-1, A-2 and A-3, except for 
activities authorized under the Site or OU 3 Operations and Maintenance Plan (“O&M Plan”) or 
Institutional Control Implementation and Assurance Plan (“ICIAP”), or unless otherwise expressly 
approved by EPA and TDEC:  

 
I.        Sediment, soil, sand, gravel, minerals, organic matter, or materials of any kind shall not be 
removed, excavated, dug, graded, dredged, or released from the streambed of Davis Mill Creek 
from its origin at the Headwaters iron calcine pile downstream to and including dam No. 5, 
including the ponds between dams No. 1, 2, 3, 4, and 5, except to the extent required for 
sampling or monitoring as may be required by the CD or SOW; 

2. The surface water contained in the streambed of Davis Mill Creek from its origin at the 
Headwaters iron calcine pile downstream to and including dam No. 5 shall not be withdrawn, 
collected or used for any purpose, except for sampling and monitoring purposes required by the 
CD or SOW;  

3. No use or activity shall occur on the Properties that will interfere with or adversely affect 
the Selected Remedy implemented at the Properties, except upon the prior written permission of 
both Grantees, which shall not be unreasonably withheld or delayed.  Paragraph 6 of this 
Declaration lists the remedial actions included in the Selected Remedy.  Grantor shall have the 
opportunity to demonstrate to the Grantees’ satisfaction that an intended use would not have any 
adverse impact on, or otherwise adversely affect, the Selected Remedy; and   

4.   Grantor, or the owner(s) of any portion of the Properties identified on Exhibits A-1, A-2 
and/or A-3, shall submit a letter report, containing the notarized signature of Grantor or its 
successors or assigns, in January of each year on or before January 31st, to EPA and TDEC, or 
their respective successors in function that activities and conditions at the portions of the 
Properties remain in compliance with the land use restrictions herein. 

Enforcement: 
 
This Notice of Land Use Restrictions may be enforced by any owner of the Property. The 
Commissioner of TDEC, through issuance of an order or by means of a civil action, including one 
to obtain an injunction against present or threatened violations of the restriction, may also enforce 
this Notice of Land Use Restrictions. This Notice of Land Use Restrictions may also be enforced by 
any unit of local government having jurisdiction over any part of the Property, by means of a civil 
action without the unit of local government having first exhausted any available administrative 
remedy. 
 
The parties expressly recognize and agree that EPA is a third party beneficiary of this Notice of Land 
Use Restrictions, and as such, has the right of enforcement, through means which include but are not 
limited to, a civil action, including one to obtain an injunction against present or threatened 
violations of the Notice of Land Use Restrictions. The parties expressly recognize and agree that this 
Notice of Land Use Restrictions does not grant EPA any interest in the Property.
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Any person who owns or leases the Property shall abide by this Notice of Land Use 
Restrictions. Pursuant to T.C.A Section 68-212-213, any person who fails, neglects or refuses 
to comply with a land use restriction commits a Class B misdemeanor, and in addition, is 
subject to a civil penalty of up to ten thousand ($10,000) per day. 

 
Notice: 

 
Grantor and its heirs, successors, successors-in-title, and  assigns shall include the 
following notice on all deeds, mortgages, plats, or any legal instruments used  to 
convey any interest in the Property (failure to comply with this paragraph does  not 
impair the validity or enforceability of this Notice of Land  Use Restrictions): 
 
   NOTICE: This Property Subject to Notice of Land Use Restrictions and any 
subsequent 

Amendments Recorded at ________________ 
 

Compliance: 

Grantor and its heirs, successors, successors-in-title, and assigns shall submit an 
annual report to EC and EPA on the anniversary of the date the Notice of Land Use 
Restrictions was signed by the Grantor, detailing the Property owner's compliance, 
and any lack of compliance with the terms of this Notice of Land Use Restrictions. Once 
title to all or a portion of the Property has been conveyed by Grantor or any subsequent 
owner, such predecessor in title shall no longer have any responsibility for submission 
of the report with respect to the portion of the Property it previously owned. 

 
Term: 

 
This Notice of Land Use Restrictions shall run with and bind the Property unless/until 
it is made less stringent or canceled as set forth under the paragraph entitled 
"Amendment or Termination." 

 
Amendment or Termination: 

 
 In accordance with T.C.A. Section 68-212-225(e), after public notice and an 

opportunity for public input, this Notice of Land Use Restrictions may be made less 
stringent or canceled by the Commissioner of TDEC if the risk has been eliminated 
or reduced so that less restrictive land use controls are protective of human health and 
the environment. Prior to amending or terminating the Notice  of  Land  Use  
Restrictions, TDEC will  notify  EPA  and  provide EPA  with  a reasonable 
opportunity to comment on such  proposed amendment or termination. No amendment 
to or termination of this Notice of Land Use Restrictions shall be effective until such 
amendment or instrument terminating this Notice of Land Use Restrictions is recorded 
in the Register of Deeds Office of Polk County. 
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No Property Interest Created in EPA: 

 
This Notice of Land Use Restrictions does not in any way create any interest by EPA in 
the Property. Furthermore, the Act of approving this Notice of Land Use Restrictions does 
not in any way create any interest by EPA in such Property. 

 

Severability: 

In validation of any of these covenants or restrictions by judgment or court order shall in 
no way affect any other provisions, which shall remain in full force and effect. 
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IN WITNESS WHEREOF, Grantor has caused this Declaration to be executed by its duly 
authorized representative this __ day of __________, 20__. 

WITNESS: 

OXY USA INC. 
 
_______________________________  By: ___________________________  
 
       [typed or printed name and title] 
 
        ___________________________  
 
           Its: ___________________________ 
 
 
STATE OF _____________________ 
 
COUNTY OF ___________________ 
 

On this _____ day of _____, 20__, before me, the undersigned, a Notary Public in and for 
the State of ___________, duly commissioned and sworn, personally appeared [INSERT NAME 
AND TITLE OF PERSON] of OXY USA Inc., known by me to the party so executing the 
foregoing agreement for and on behalf of OXY USA Inc., and he acknowledged said 
Declaration, by him so executed, to be his free act and deed in said capacity and the free act and 
deed of OXY USA Inc.  
 

(signature) 
__________________________________ 
 
   (typed or printed name) 
__________________________________ 
NOTARY PUBLIC 
 
My Commission Expires: _____________. 
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IN WITNESS WHEREOF, The TDEC has determined that the land use restrictions herein are 
the appropriate remedial action at the Property, and hereby approves this instrument pursuant to 
Tenn. Code Ann. Section 68-212-225(a) on this _____ day of___________, 20__.  

 

Tennessee Department of Environmental and Conservation 

 

____________________________   Director, Division of Remediation, Tennessee Department 
of Environmental and Conservation 

 

 

Before me, the undersigned Notary Public in and for the State aforesaid, personally 
appeared___________________________________________ and by their signature executed 
the foregoing instrument for the purpose therein contained. 

 

WITNESS, this ______ day of ______________, 20__. 

 

Notary Public_______________________________ 

 

Commission Expiration _______________ 

 

____________ 
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This Notice of Land Use Restrictions is hereby approved by the United States Environmental 
Protection Agency as a third party beneficiary this ___ day of __________20__. 

 

United States Environmental Protection Agency 

 

 

________________________________________ 

Franklin E. Hill 

Director 

Superfund Division 

U.S. Environmental Protection Agency, Region 4 
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The undersigned, the holder of a [INSERT NAME OF INTEREST IN PROPERTY, 
E.G., MORTGAGE, EASEMENT], recorded in the Records of ________ of the Town of 
________, ____________ in Book ___ at Page ___, by execution hereof, agrees that the rights 
and easements reserved to it and to the portion of the Property described therein and in Exhibit B 
of this Declaration, shall be subject and subordinate to the terms and provisions of this 
Declaration. 

 
WITNESS: 

[NAME OF INTEREST HOLDER] 
 
_______________________________  By: ___________________________  
 
       [typed or printed name and title] 
 
        ___________________________  
 
           Its: ___________________________ 
 
 
STATE OF _____________________ 
 
COUNTY OF ___________________ 
 

On this _____ day of _____, 20__, before me, the undersigned, a Notary Public in and for 
the State of ___________, duly commissioned and sworn, personally appeared [INSERT NAME 
AND TITLE OF PERSON SIGNING ON BEHALF OF INTEREST HOLDER] of [INSERT 
NAME OF INTEREST HOLDER], known by me to the party so executing the foregoing 
agreement for and on behalf of [INSERT NAME OF INTEREST HOLDER], and he 
acknowledged said Declaration, by him so executed, to be his free act and deed in said capacity 
and the free act and deed of [INSERT NAME OF INTEREST HOLDER]  
 

(signature) 
__________________________________ 
 
   (typed or printed name) 
__________________________________ 
NOTARY PUBLIC 
 
My Commission Expires: _____________. 
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IN WITNESS WHEREOF, Grantee hereby acknowledges its acceptance of the above-
described property interest (e.g., use restrictions and conservation easement) by its duly 
authorized representative this __ day of ______, 20__. 

 
WITNESS: 

[NAME OF GRANTEE] 
 
_______________________________  By: ___________________________  
 
       [typed or printed name and title] 
 
        ___________________________  
 
           Its: ___________________________ 
 
 
STATE OF _____________________ 
 
COUNTY OF ___________________ 
 

On this _____ day of _____, 20__, before me, the undersigned, a Notary Public in and for 
the State of ___________, duly commissioned and sworn, personally appeared [INSERT NAME 
AND TITLE OF PERSON SIGNING ON BEHALF OF GRANTEE] of [INSERT NAME OF 
GRANTEE], known by me to the party so executing the foregoing agreement for and on behalf 
of [INSERT NAME OF GRANTEE], and he acknowledged said Declaration, by him so 
executed, to be his free act and deed in said capacity and the free act and deed of [INSERT 
NAME OF GRANTEE]  
 

(signature) 
__________________________________ 
 
   (typed or printed name) 
__________________________________ 
NOTARY PUBLIC 
 
My Commission Expires: _____________. 

 
 
Approved this ____ day of ____________, 20__, by the _________ State ____________. 
 
 
APPROVED AS TO 
TERMS AND CONDITIONS:   ___________________________________ 

________________  
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APPROVED AS TO 
FORM:      ___________________________________ 
       ________________ 
 
 
APPROVED AS TO  
SUBSTANCE:     ___________________________________ 

________________ 
 
 
APPROVED:      ___________________________________ 
       ________________ 
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IN WITNESS WHEREOF, Grantee hereby acknowledges its acceptance of the above-
described property interest (e.g., use restrictions and conservation easement) by its duly 
authorized representative this __ day of ______, 20__. 

 
WITNESS: 

[NAME OF GRANTEE] 
 
_______________________________  By: ___________________________  
 
       [typed or printed name and title] 
 
        ___________________________  
 
           Its: ___________________________ 
 
 
STATE OF _____________________ 
 
COUNTY OF ___________________ 
 

On this _____ day of _____, 20__, before me, the undersigned, a Notary Public in and for 
the State of ___________, duly commissioned and sworn, personally appeared [INSERT NAME 
AND TITLE OF PERSON SIGNING ON BEHALF OF GRANTEE] of [INSERT NAME OF 
GRANTEE], known by me to the party so executing the foregoing agreement for and on behalf 
of [INSERT NAME OF GRANTEE], and he acknowledged said Declaration, by him so 
executed, to be his free act and deed in said capacity and the free act and deed of [INSERT 
NAME OF GRANTEE]  
 

(signature) 
__________________________________ 
 
   (typed or printed name) 
__________________________________ 
NOTARY PUBLIC 
 
My Commission Expires: _____________. 

 
 
Approved this ____ day of ____________, 20__, by the _________ State ____________. 
 
 
APPROVED AS TO 
TERMS AND CONDITIONS:   ___________________________________ 

________________  
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APPROVED AS TO 
FORM:      ___________________________________ 
       ________________ 
 
 
APPROVED AS TO  
SUBSTANCE:     ___________________________________ 

________________ 
 
 
APPROVED:      ___________________________________ 
       ________________ 
 
 
 
Attachments: 
Exhibits A-1, A-2 and A-3: Legal description of the Properties 
Exhibits B-1, B-2 and B-3: List of persons, other than Grantor, who hold interests in the  
  the Properties 
Exhibit C: Map of the Properties 
Exhibit D: Subordination Agreements 
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EXHIBIT A 
 
 
 

Legal Description of the Properties 
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EXHIBIT B 
 
 
 

Schedule of Encumbrances on the Properties 
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EXHIBIT C 
 
 
 

Map of the Properties   
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