
UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF VIRGINIA 

ABINGDON DIVISION 
 
 
UNITED STATES OF AMERICA,  ) 
       )  
 Plaintiff,     ) 
       ) 
  v.     ) Consent Decree 
       ) 
POOR CHARLIE AND COMPANY  ) 
       ) 
 Defendant.     ) 
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I. BACKGROUND 
 

A. The United States of America (“United States”), on behalf of the Administrator of 

the U.S. Environmental Protection Agency (“EPA”), filed a Complaint in this matter pursuant to 

Sections 107 and 113 of the Comprehensive Environmental Response, Compensation, and 

Liability Act of 1980, 42 U.S.C. §§ 9607 and 9613 (“CERCLA”) against Poor Charlie and 

Company (“Settling Defendant”).  The Complaint seeks reimbursement of response costs 

incurred and to be incurred for response actions taken and to be taken at or in connection with 

the release or threatened release of hazardous substances at the Twin Cities Iron and Metal Site 

in Bristol, Virginia (“the Site”), and a declaratory judgment that the Settling Defendant is liable 

for any future response costs incurred by the United States in connection with the Site. 

B. In response to the release or threatened release of hazardous substances at or from 

the Site, EPA undertook response actions at the Site pursuant to Section 104 of CERCLA, 

42 U.S.C. § 9604, which included the removal of over 5,500 tons of soil contaminated by lead 

and PCBs from the Site.  As of May 28, 2016, the United States has incurred at least 

$3,401,833.31 in unreimbursed response costs, including pre-judgment interest, and continues to 

incur costs relating to the response actions at the Site. 

C. The United States alleges that Settling Defendant is a responsible party pursuant 

to Section 107(a)(2) of CERCLA, 42 U.S.C. § 9607(a)(2), as owner and operator of the Site at 

the time of disposal of hazardous substances, and is jointly and severally liable for response costs 

incurred and to be incurred at the Site. 

D. Settling Defendant does not admit any liability to the United States arising out of 

the transactions or occurrences alleged in the Complaint. 

E. The United States has reviewed confidential Financial Information and Insurance 
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Information submitted by Settling Defendant to determine whether Settling Defendant is 

financially able to pay response costs incurred and to be incurred at the Site.  Based upon this 

Financial Information and Insurance Information, the United States has determined that Settling 

Defendant has limited financial ability to pay for response costs incurred and to be incurred at 

the Site.  In particular, the Financial Information demonstrates that Settling Defendant has no 

operations and no employees, limited assets, and substantial environmental liabilities other than 

the claims alleged in the Complaint. 

F. Settling Defendant’s outstanding environmental liabilities include the unfinished 

obligations under the West Virginia Voluntary Remediation Program to remediate three facilities 

that it owns in West Virginia: 1) the “Sattes Yard” property, located at Owens Street, Nitro, West 

Virginia; 2) the “Riverside” property, located at U.S. Route 60 E, Glasgow, West Virginia; and 

3) the “Cremer Iron” property, located at 1800 Garfield Avenue, Parkersburg, West Virginia

(collectively, the “Properties”).  

G. Settling Defendant has spent approximately $323,000 to date on remediating the 

Sattes Yard property, and estimates that future remediation costs at that property will be 

approximately $529,625.  Settling Defendant has spent approximately $754,000 to date on 

remediating the Riverside property, and estimates that future remediation costs at that 

property will be approximately $1,106,875.  Settling Defendant has spent approximately 

$72,970 to date on remediating the Cremer Iron property, and estimates that future 

remediation costs at that property will be approximately $531,875.  Settling Defendant also 

spent approximately $700,000 remediating a facility located at 141 Campbell’s Creek Drive, 

Charleston, West Virginia, which it no longer owns.  These costs and estimated future costs are 

in addition to the response costs incurred by the United States at the Twin Cities Iron and Metal 
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Site, for which the United States alleges that Settling Defendant is liable.  

H. All of the outstanding common shares of the Settling Defendant are currently 

owned by the Poor Charlie Stock Trust, which is held by the Robert Levine 2009 Revocable 

Trust (“Revocable Trust”). The Parties have agreed that as set forth in this Consent Decree, the 

Poor Charlie Stock Trust will be transferred to an Environmental Trust for the purposes set forth 

in this Consent Decree and in the Environmental Trust Agreement attached as Appendix E, and 

that Poor Charlie will perform remediation at the Properties at the behest of the Environmental 

Trust as set forth therein. 

I. The Revocable Trust contends that it never actively operated the sites owned by 

the Settling Defendant.  The Revocable Trust is included as a party because: (i) it owes the 

Settling Defendant certain promissory notes that are outstanding; and (ii) it is required to transfer 

its interest in the Poor Charlie Stock Trust to the Environmental Trust to effectuate one of the 

purposes of this Consent Decree. 

J. Settling Defendant certifies that the United States and West Virginia, by and 

through the West Virginia Department of Environmental Protection (“WVDEP”), are its only 

known creditors, other than governmental taxing authorities as tax obligations may arise from 

time to time after lodging of the Consent Decree. 

K. The United States and Settling Defendant agree, and this Court by entering this 

Consent Decree finds, that this Consent Decree has been negotiated by the Parties in good faith, 

that settlement of this matter will avoid prolonged and complicated litigation between the Parties, 

and that this Consent Decree is fair, reasonable, and in the public interest. 

NOW, THEREFORE, it is hereby ORDERED, ADJUDGED and DECREED: 
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II. JURISDICTION 
 

1. This Court has jurisdiction over the subject matter of this action pursuant to 

28 U.S.C. §§ 1331 and 1345 and 42 U.S.C. §§ 9607 and 9613(b) and also has personal 

jurisdiction over Settling Defendant, the Trusts, and the Revocable Trust.  Solely for the 

purposes of this Consent Decree and the underlying complaint, Settling Defendant, the Trusts, 

and the Revocable Trust waive all objections and defenses that they may have to jurisdiction of 

the Court or to venue in this District.  Settling Defendant, the Trusts, and the Revocable Trust 

shall not challenge entry or the terms of this Consent Decree or this Court’s jurisdiction to enter 

and enforce this Consent Decree. 

III. PARTIES BOUND 
 

2. This Consent Decree is binding upon the United States, the Trusts, the Revocable 

Trust, and Settling Defendant and its successors and assigns.   

IV. DEFINITIONS 
 

3. Unless otherwise expressly provided in this Consent Decree, terms used in this 

Consent Decree that are defined in CERCLA or in regulations promulgated under CERCLA 

shall have the meaning assigned to them in CERCLA or in such regulations.  Whenever terms 

listed below are used in this Consent Decree or in any appendix attached hereto, the following 

definitions shall apply: 

a. “CERCLA” shall mean the Comprehensive Environmental Response, 

Compensation, and Liability Act, as amended, 42 U.S.C. §§ 9601-9675. 

b. “Consent Decree” shall mean this Consent Decree and all appendices 

attached hereto.  In the event of conflict between this Consent Decree and any appendix, this 

Consent Decree shall control. 
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c. “Day” or “day” shall mean a calendar day.  In computing any period of 

time under this Consent Decree, where the last day would fall on a Saturday, Sunday, or federal 

holiday, the period shall run until the close of business of the next working day. 

d. “DOJ” shall mean the U.S. Department of Justice and its successor 

departments, agencies, or instrumentalities. 

e. “Effective Date” shall mean the date upon which the approval of this 

Consent Decree is recorded on the Court’s docket. 

f. “Environmental Trust” shall mean the Environmental Trust that is created 

pursuant to Section VII of this Consent Decree and the Environmental Trust Agreement. 

g. “Environmental Trustee” shall mean Ann R. Starcher or her successor, as 

the then serving trustee of the Environmental Trust. 

h. “Environmental Trust Account” shall mean an account established 

pursuant to paragraph 2.4 of the Environmental Trust Agreement and any Poor Charlie Account. 

i. “Environmental Trust Agreement” shall mean the trust agreement in the 

form of Appendix E, which has been fully executed pursuant to Paragraph 9. 

j. “Environmental Trust Assets” shall mean any and all assets of the 

Environmental Trust, including, without limitation, all of the stock of Poor Charlie and Company 

and the Poor Charlie Assets. 

k. “EPA” shall mean the U.S. Environmental Protection Agency and its 

successor departments, agencies, or instrumentalities. 

l. “EPA Hazardous Substance Superfund” shall mean the Hazardous 

Substance Superfund established by the Internal Revenue Code, 26 U.S.C. § 9507. 

m. “Financial Information” shall mean those financial documents identified in 
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Appendix B.  

n. “Insurance Information” shall mean those insurance documents identified 

in Appendix C.  

o. “Insurance Policies” shall mean all liability insurance policies issued to or 

for the benefit of Poor Charlie and Company, Cremer Iron & Metal Co., Raleigh Junk Co., 

Robert Corporation (d/b/a Twin City Iron and Metal), and/or any predecessor in interest to these 

organizations, including all policies for which these organizations and/or their predecessors are 

an “insured,” “named insured,” or “additional insured,” and including but not limited to all 

policies for general, public, primary, excess, excess/umbrella, umbrella, pollution legal liability, 

and environmental impairment liability.  This includes, but is not limited to, the Insurance 

Information included in Appendix C.   

p. “Interest” shall mean interest at the rate specified for interest on 

investments of the EPA Hazardous Substance Superfund established by 26 U.S.C. § 9507, 

compounded annually on October 1 of each year, in accordance with 42 U.S.C. § 9607(a).  The 

applicable rate of interest shall be the rate in effect at the time the interest accrues.  The rate of 

interest is subject to change on October 1 of each year. 

q. “Judgment” shall mean the final judgment in the amount of $3,401,833.31 

entered pursuant to Paragraph 5 of this Consent Decree. 

r. “Net Sales Proceeds” shall mean all consideration received from the sale 

of all or any portion of the Properties, less reasonable costs of sale as approved by EPA, after 

consultation with the State, including customary real estate brokerage fees and closing costs. 

s. “Oversight Agency” shall mean the governmental agency that is serving as 

the lead agency overseeing implementation of Response Actions at the Properties.  As of the 
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lodging of the Consent Decree, the Oversight Agency is WVDEP.  EPA and the State may 

mutually agree to change the agency serving as Oversight Agency, and upon such change must 

promptly notify the Environmental Trust. 

t. “Paragraph” shall mean a portion of this Consent Decree identified by an 

Arabic numeral or an upper or lower case letter. 

u. “Parties” shall mean the United States, the Settling Defendant, the Poor 

Charlie Stock Trust, the Revocable Trust and the Environmental Trust. 

v. “Plaintiff” shall mean the United States. 

w. “Poor Charlie Account” shall mean any of the following accounts held by 

Settling Defendant: (i) operating account with Branch Banking & Trust Company, (ii) 

investment account with Wells Fargo, and (iii) any and all other accounts as may currently exist 

or be created after entry of this Consent Decree. 

x. “Poor Charlie Assets” includes any and all assets of Poor Charlie, 

including the Properties, cash, cash equivalents, accounts receivable, Poor Charlie Accounts, 

equipment, licenses, and permits. 

y. “Poor Charlie Stock Trust” shall mean the Poor Charlie Stock Trust as it 

currently exists, which holds all the stock of Poor Charlie and Company.  This Consent Decree 

contemplates its transfer from the Revocable Trust to the stand-alone Environmental Trust. 

z. “Properties” shall mean all real property owned by the Settling Defendant 

as of the Effective Date, including: i) the “Sattes Yard” property, located at Owens Street, Nitro, 

West Virginia; ii) the “Riverside” property, located at U.S. Route 60 E, Glasgow, West Virginia; 

and iii) the “Cremer Iron” property, located at 1800 Garfield Avenue, Parkersburg, West 

Virginia, as further described in the deeds attached as Appendix D.   
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aa. “RCRA” shall mean the Solid Waste Disposal Act, 42 U.S.C. §§ 6901-

6992 (also known as the Resource Conservation and Recovery Act). 

bb. “Response Actions” shall mean the work required by the Voluntary 

Remediation Agreements entered into between WVDEP and Poor Charlie and Company for 

Sattes Yard (dated December 12, 2000), Riverside Yard (dated October 11, 2000), and Cremer 

Iron and Metal (dated January 28, 2002), and all WVDEP and/or EPA approved work plans 

submitted thereunder.  

cc. “Revocable Trust” shall mean the Robert Levine 2009 Revocable Trust. 

dd. “Section” shall mean a portion of this Consent Decree identified by a 

Roman numeral. 

ee. “Settling Defendant” shall mean Poor Charlie and Company. 

ff. “Site” shall mean the Twin Cities Iron and Metal Superfund Site, 

encompassing approximately 12 acres, located along 950-1000 Fairview Street in Bristol, 

Virginia, and generally designated by the following tax parcel numbers: Parcels 29-9-1A, 29-9-

1B, 29-9-6, 29-9-7A, and 29-9-7B.  See Appendix A. 

gg. “State” shall mean the State of West Virginia, by and through the West 

Virginia Department of Environmental Protection.  

hh. “Trusts” shall mean the Poor Charlie Stock Trust and, once established, 

the Environmental Trust, as well as the Trustee of each Trust.   

ii. “United States” shall mean the United States of America and each 

department, agency, and instrumentality of the United States, including EPA. 

V. STATEMENT OF PURPOSE 
 

4. By entering into this Consent Decree, the mutual objective of the Parties is for 
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Settling Defendant to resolve its alleged civil liability for the Site under Sections 107 and 113 of 

CERCLA, 42 U.S.C. §§ 9607 and 9613, as provided in Section X (Covenants Not to Sue by 

United States) and subject to the Reservation of Rights by United States in Section XI by: 

a. Creating an Environmental Trust for the benefit of the United States and 

the State and transferring the Poor Charlie Stock Trust to that Environmental Trust; and  

b. Assigning Settling Defendant’s rights to claim proceeds from Insurance 

Policies to the United States for all response costs incurred and to be incurred in connection with 

the Site and for the costs of remediating the Properties.   

VI. JUDGMENT AND NOTICE OF LIEN 
 

5. Settling Defendant and the Trusts consent to entry of a judgment against Settling 

Defendant and in favor of the Plaintiff in the amount of $3,401,833.31 for unreimbursed 

response costs incurred by the United States at the Site, plus Interest running from the Effective 

Date until the date of payment.  Upon approval and entry, this Consent Decree shall constitute 

the final judgment for resolution of the Plaintiff’s claims against Settling Defendant, and no 

other form of judgment shall be required or entered.  This Judgment shall be satisfied solely by: 

(a) Settling Defendant’s and the Revocable Trust’s conveyance of the Poor Charlie Stock Trust 

to the Environmental Trust, in accordance with Section VII, (b) the final distribution of 

Environmental Trust Assets, if any, in accordance with Paragraph 17.b.i of this Consent Decree, 

and (c) recovery of proceeds from Insurance Policies, if any, as specified in Section VIII.  This 

Judgment shall remain in effect until Settling Defendant, the Trusts, and the Revocable Trust 

have complied with all of their obligations under this Consent Decree.  

VII. CREATION OF ENVIRONMENTAL TRUST 
 

6. Settling Defendant and the Poor Charlie Stock Trust shall establish an 
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Environmental Trust in accordance with this Section.  Settling Defendant and the Poor Charlie 

Stock Trust shall cooperate fully in the establishment and implementation of the Environmental 

Trust in accordance with this Consent Decree and the Environmental Trust Agreement, and 

provide such information as the Environmental Trustee may reasonably require to carry out the 

obligations of the Environmental Trust.   

7. The purpose of the Environmental Trust is to act for the benefit of the United 

States and the State by: 

a. accepting the transfer of the Poor Charlie Stock Trust from the Revocable 

Trust, managing Environmental Trust Assets, and making disbursements therefrom as reasonably 

necessary in order to execute the purposes of the Environmental Trust as provided in this 

Consent Decree and in the Environmental Trust Agreement;  

b. implementing Response Actions at the Properties; 

c. upon approval by EPA, after consultation with the State, selling, leasing, 

or otherwise disposing of the Properties;  

d. disbursing the Net Sales Proceeds and other Environmental Trust Assets in 

accordance with the Consent Decree and the Environmental Trust Agreement; and 

e. designating corporate officers and taking other measures necessary to 

maintain valid corporate status for Settling Defendant.  

8. The United States, on behalf of EPA and DOJ, and the State, and any of their 

respective officers, directors, agents, employees, affiliates, successors, or assigns, shall not be 

deemed to be an owner, operator, trustee, partner, agent, shareholder, officer, or director of the 

Environmental Trust or Poor Charlie and Company.  The Environmental Trust and its 

beneficiaries shall not be deemed to be successor to any liabilities of Settling Defendant and 
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shall have no liability for any liability that Settling Defendant may have to any third parties; 

provided, however, that the Environmental Trust shall be liable to perform the Response Actions, 

and any other actions approved by EPA and WVDEP, and to reimburse WVDEP and/or EPA for 

response costs to the extent provided in the Environmental Trust Agreement and this Consent 

Decree. 

9. Upon the Effective Date, Settling Defendant and the Trusts shall submit to EPA a 

fully executed Environmental Trust Agreement, to be signed by the Environmental Trustee, the 

trustee for the Poor Charlie Stock Trust, and Settling Defendant’s corporate officer, which shall 

be in the form attached to this Consent Decree as Appendix E.  If EPA determines that the 

Environmental Trust Agreement needs to be amended to conform to the requirements of this 

Consent Decree or to effectuate the purposes of the Environmental Trust, Settling Defendant and 

the Trusts shall cooperate fully in the amendment of the Environmental Trust Agreement, and 

their agreement to amend the Environmental Trust Agreement shall not be unreasonably 

withheld. 

10. Upon the Effective Date, the Revocable Trust shall enter into the Amendment to 

the Robert Levine 2009 Revocable Trust authorizing transfer of the Poor Charlie Stock Trust to 

the Environmental Trust, which shall be in the form attached to this Consent Decree as Appendix 

F. 

11. Upon the Effective Date, Settling Defendant and the Revocable Trust shall 

transfer the Poor Charlie Stock Trust to the Environmental Trust.  No assets shall be removed 

from the Poor Charlie Stock Trust prior to its transfer to the Environmental Trust, and Settling 

Defendant, the Revocable Trust, and the Poor Charlie Stock Trust hereby certify that no assets 

were transferred out of the Poor Charlie Stock Trust prior to their execution of this Consent 
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Decree.  Upon its transfer to the Environmental Trust, the Poor Charlie Stock Trust shall 

terminate and the Poor Charlie Stock Trust assets shall become Environmental Trust Assets.   

12. All Environmental Trust Assets shall be used solely for the purposes provided in 

this Consent Decree and the Environmental Trust Agreement, with the remainder to be 

distributed pursuant to Paragraph 17.b. 

13. The Revocable Trust shall retain no ownership or residual interest whatsoever 

with respect to the Environmental Trust or the Environmental Trust Assets after making the 

required transfer to the Environmental Trust pursuant to Paragraph 11, except as provided in 

Paragraph 17.b.ii. 

14. Upon transfer of the Poor Charlie Stock Trust to the Environmental Trust 

pursuant to Paragraph 11, Settling Defendant, the Trusts, and the Revocable Trust shall provide 

notice of such transfer to the United States and the State in accordance with Section XVI 

(Notices and Submissions). 

15. Upon transfer of the Poor Charlie Stock Trust to the Environmental Trust 

pursuant to Paragraph 11, Settling Defendant shall amend its corporate bylaws to conform with 

Appendix G to this Consent Decree, to effectuate the purposes of the Consent Decree and the 

Environmental Trust Agreement. 

16. Disposition of the Properties. 

a. Except as provided in Paragraph 16.c below, after completing Response 

Actions on a Property pursuant to paragraph 3.1 of the Environmental Trust Agreement, the 

Environmental Trustee shall cause the Settling Defendant to use all reasonable efforts to sell that 

Property, including retaining a commercial real estate broker on customary and reasonable terms 

to assist in the marketing and sale of the Property, and taking other commercially reasonable 
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actions to maximize the Net Sales Proceeds.  EPA must approve any sale in writing, after 

consultation with the State.  If within three years after commencement of efforts to market a 

Property the Settling Defendant has not executed a contract for the sale of the Property, upon 

receipt of notice from EPA, after consultation with the State, the Environmental Trustee shall 

cause the Settling Defendant to commence all reasonable efforts to sell the Property to the 

highest bidder at a public auction. 

b. To the extent that any existing lease on a Property expires during the term 

of this Environmental Trust, and subject to approval of EPA, after consultation with the State, 

the Environmental Trustee may authorize the Settling Defendant to lease a Property while 

Response Actions are still pending on that Property, provided that the Environmental Trustee 

reasonably determines that the net effect of any proposed lease is to lessen the total financial 

obligations and liabilities that would otherwise be incurred by the Settling Defendant and the 

Environmental Trust in the absence of any such lease.  EPA, after consultation with the State, 

must approve such lease and the terms thereof in advance and in writing. 

c. Subject to approval of EPA, after consultation with the State, the 

Environmental Trustee may cause the Settling Defendant to propose a sale of a Property while 

Response Actions are still pending on that Property, provided that the prospective purchaser 

agrees to assume responsibility for completion of the Response Actions on that Property and all 

other associated environmental liabilities, and the proposed sale maximizes achievable proceeds.  

EPA, after consultation with the State, must approve such sale and the terms thereof in advance 

and in writing. 

d. Proceeds from any approved sale of Property under this Paragraph shall be 

distributed as provided in Paragraph 17.a.  In the event of any approved lease under Paragraph 
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16.b, any net proceeds shall be paid by the Settling Defendant to an Environmental Trust 

Account. 

17. Distribution of Environmental Trust Assets. 

a. Distribution of Proceeds from Property Sale.  At the time the Settling 

Defendant closes on the sale of all or any portion of the Properties, the Environmental Trustee 

shall distribute the proceeds as follows: 

i. First, the Environmental Trustee shall pay the reasonable costs of 

sale as approved by EPA, after consultation with the State, including customary real estate 

brokerage fees and closing costs, which shall mean attorneys’ fees for the closing, property 

transfer taxes, title and title insurance costs. 

ii. Second, the Environmental Trustee shall deposit the Net Sales 

Proceeds into an Environmental Trust Account for use consistent with the purposes of the 

Environmental Trust Agreement and this Consent Decree. 

b. Final Distribution of Environmental Trust Assets.  As set forth in 

paragraph 2.7 of the Environmental Trust Agreement, the Environmental Trust may be 

terminated when all assets are exhausted or when EPA, after consultation with the State, finds 

that the Environmental Trust has accomplished the purposes of the Environmental Trust 

(including, but not limited to, completion of the Response Actions and payment of the Oversight 

Agency’s unreimbursed costs).  In the event that funds remain in the Environmental Trust at its 

termination, the Environmental Trustee shall liquidate all remaining assets and distribute the 

amounts as follows: 

i. First, the Environmental Trustee shall pay EPA the amount 

necessary to satisfy the Judgment in full.   
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ii. Second, the Environmental Trustee shall pay any remaining cash 

or cash equivalents to the Revocable Trust. 

VIII. INSURANCE PROCEEDS 
 

18. The Settling Defendant, the Revocable Trust, and the Trusts, to the extent they 

have any interest or control, hereby assign to the United States all rights to insurance proceeds 

under the Insurance Policies, including but not limited to all rights to insurance proceeds relating 

to the Judgment as well as all rights to insurance proceeds relating to amounts previously spent, 

or to be spent, by Settling Defendant or the Environmental Trust.  Upon request of the United 

States, Settling Defendant and the Environmental Trust shall, at their own expense, reasonably 

cooperate with and assist the United States in: (a) asserting and pursuing claims for coverage 

under those policies, (b) negotiating or litigating to obtain the most favorable resolution of 

claims under those policies as is reasonable, and (c) executing any agreement resolving claims 

under those policies.   

19. Settling Defendant and the Environmental Trust shall not be required by this 

Consent Decree or the assignment in Paragraph 18 to fund any litigation against the insurers, nor 

shall they be required to travel to any location outside the Western District of Virginia in 

connection with their obligation to cooperate with the United States.   

20. The United States may, at its election and at its sole expense, pursue and conduct 

(or pay to conduct) any coverage claims, including without limitation any future litigation 

against the insurers, subject to any reimbursement pursuant to Paragraph 22.b.  In the event an 

insurer brings a declaratory action on an Insurance Policy which names as defendant the Settling 

Defendant or the Environmental Trust, the United States shall seek to dismiss the action as to the 

Settling Defendant or the Environmental Trust or to substitute itself for Settling Defendant or the 
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Environmental Trust as a party to the action on the basis of the assignment of rights conferred by 

this subparagraph.  Settling Defendant and the Environmental Trust shall not be required by this 

Consent Decree to participate at their own expense in any such declaratory action beyond the 

level of cooperation required in this Section. 

21. Settling Defendant agrees that 100% of any recovery from applicable Insurance 

Policies shall be paid to the United States in satisfaction of the Judgment, and any recovery in 

excess of the judgment amount shall be disbursed pursuant to Paragraph 22.  Settling Defendant 

shall use best efforts to have these insurance proceeds paid by its insurers directly to the United 

States, in accordance with the procedures specified in Section IX, or as otherwise directed by the 

United States.  If it is not practicable for the insurers to pay the United States directly, Settling 

Defendant shall receive payment from the insurers and shall pay these insurance proceeds to the 

United States within 30 Days of receiving them, in accordance with the procedures specified in 

Section IX or as otherwise directed by the United States in writing.  

22. In the event that the United States recovers an amount in excess of the Judgment, 

then that amount shall be disbursed as follows:  

a. First, to the Environmental Trust solely for use in completing Response 

Actions at the Properties, and only to the extent that Environmental Trust Assets are insufficient 

for that purpose; 

b. Second, to the United States for any costs incurred in enforcing the 

Judgment plus applicable interest, including costs incurred in pursuing claims for coverage under 

the Insurance Policies pursuant to Paragraph 20; 

c. Third, to the State for any unreimbursed costs incurred in overseeing the 

Response Actions at the Properties; and 
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d. Fourth, any funds remaining after payment under Paragraph 22.a, 22.b, 

and 22.c shall be returned to the Revocable Trust. 

23. The Environmental Trust shall provide notice to EPA, the State, and the 

Revocable Trust of the timing and amount of any disbursement pursuant to Paragraph 22, 

including documentation supporting the amount disbursed to each entity. 

IX. PAYMENT OF UNITED STATES RESPONSE COSTS 
 

24. The Environmental Trust shall provide written notice to DOJ and EPA in 

accordance with Section XVI (Notices and Submissions) of upcoming payments to be made to 

the United States pursuant to the terms of the Consent Decree and/or Environmental Trust 

Agreement at least 10 Days in advance of the payment. 

25. Payments to the United States shall be made at https://www.pay.gov to the U.S. 

Department of Justice account, in accordance with instructions provided to the Environmental 

Trust by the Financial Litigation Unit (“FLU”) of the U.S. Attorney’s Office for the Western 

District of Virginia after the Effective Date.  The payment instructions provided by the FLU will 

include a Consolidated Debt Collection System (“CDCS”) number, which shall be used to 

identify all payments required to be made in accordance with this Consent Decree.  The FLU 

shall provide the payment instructions to:  

As to Poor Charlie and Company: 
 
Poor Charlie and Company 
c/o Ann R. Starcher, Esq. 
Lewis, Glasser, Casey & Rollins, PLLC 
P.O. Box 1746 
Charleston, WV 25326 
304-345-2000 
astarcher@lgcr.com 
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As to the Environmental Trust: 
 

Ann R. Starcher, Esq. 
Lewis, Glasser, Casey & Rollins, PLLC 
P.O. Box 1746 
Charleston, WV 25326 
304-345-2000 
astarcher@lgcr.com 
 
The Environmental Trust and Settling Defendant may change the individual to receive payment 

instructions on its behalf by providing written notice to DOJ and EPA of such change in 

accordance with Section XVI (Notices and Submissions). 

26. Deposit of Payment.  The total amount to be paid pursuant to the United States 

pursuant to this Consent Decree and the Environmental Trust Agreement shall be deposited by 

EPA in the EPA Hazardous Substance Superfund. 

27. Notice of Payment.  At the time of payment to the United States, Settling 

Defendant or the Environmental Trustee, as applicable, shall send notice that payment has been 

made to EPA and DOJ in accordance with Section XVI (Notices and Submissions) and to: 

  EPA CFO by email:   cinwd_acctsreceivable@epa.gov   
 
  EPA CFO by regular mail:  EPA Cincinnati Finance Office 

    26 Martin Luther King Drive 
    Cincinnati, Ohio 45268 

 
Such notice shall reference the CDCS Number, Site/Spill ID Number 03-EN, and DJ # 90-11-3-

10712.   

X. COVENANTS NOT TO SUE BY UNITED STATES 
 

28. Except as specifically provided in Section XI (Reservation of Rights by United 

States), the United States covenants not to sue or to take administrative action against Settling 

Defendant, the Trusts, or the Revocable Trust pursuant to Sections 106 and 107(a) of CERCLA, 

42 U.S.C. §§ 9606 and 9607(a) regarding the Site.  With respect to present and future liability, 
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these covenants shall take effect upon the Effective Date.  These covenants are conditioned upon 

the satisfactory performance by Settling Defendant, the Trusts, and the Revocable Trust of their 

obligations under this Consent Decree, including but not limited to, the transfer by the Revocable 

Trust of the Poor Charlie Stock Trust to the Environmental Trust as required by Paragraph 11 

and compliance with Section VIII (Insurance Proceeds).  These covenants are also conditioned 

upon the veracity and completeness of the Financial Information and Insurance Information 

provided to EPA by Settling Defendant and the Poor Charlie Stock Trust, and the financial, 

insurance, and indemnity certification made by Settling Defendant, the Revocable Trust, and the 

Poor Charlie Stock Trust in Section XIV (Certification).  These covenants extend only to Settling 

Defendant, the Trusts, and the Revocable Trust and do not extend to any other person. 

XI. RESERVATION OF RIGHTS BY UNITED STATES 
 

29. The United States reserves, and this Consent Decree is without prejudice to, all 

rights against Settling Defendant, the Trusts, and the Revocable Trust with respect to all matters 

not expressly included within the Covenants Not to Sue by United States in Paragraph 28.  

Notwithstanding any other provision of this Consent Decree, the United States reserves all rights 

with respect to:  

a. liability of Settling Defendant, the Trusts, and the Revocable Trust for 

failure to meet a requirement of this Consent Decree; 

b. criminal liability;  

c. liability for damages for injury to, destruction of, or loss of natural 

resources, and for the costs of any natural resource damage assessments;  

d. liability based on the ownership or operation of the Site by Settling 

Defendant and the Environmental Trust when such ownership or operation commences after 
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signature of this Consent Decree by Settling Defendant and the Environmental Trust; 

e. liability based on Settling Defendant’s and the Environmental Trust’s 

transportation, treatment, storage, or disposal, or arrangement for transportation, treatment, 

storage, or disposal of a hazardous substance or a solid waste at or in connection with the Site, 

after signature of this Consent Decree by Settling Defendant and the Environmental Trust; and 

f. liability arising from the past, present, or future disposal, release or threat 

of release of a hazardous substance, pollutant, or contaminant outside of the Site. 

30. Notwithstanding any other provision of this Consent Decree, the United States 

reserves, and this Consent Decree is without prejudice to, the right to reinstitute or reopen this 

action, or to commence a new action seeking relief other than as provided in this Consent 

Decree, if the Financial Information or Insurance Information provided by Settling Defendant 

and the Poor Charlie Stock Trust, or the financial, insurance, or indemnity certification made by 

Settling Defendant, the Revocable Trust, and the Poor Charlie Stock Trust in Section XIV 

(Certification) is false or, in any material respect, inaccurate. 

XII. COVENANTS BY SETTLING DEFENDANT, THE TRUSTS,  
AND THE REVOCABLE TRUST 

 
31. Settling Defendant, the Trusts, and the Revocable Trust covenant not to sue and 

agree not to assert any claims or causes of action against the United States, or its contractors or 

employees, with respect to the Site, the Properties, and this Consent Decree, including but not 

limited to: 

a. any direct or indirect claim for reimbursement from the Hazardous 

Substance Superfund based on Sections 106(b)(2), 107, 111, 112, or 113 of CERCLA, 42 U.S.C. 

§§ 9606(b)(2), 9607, 9611, 9612, or 9613, or any other provision of law;  

b. any claim arising out of response actions at or in connection with the Site 
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or the Properties, including any claim under the United States Constitution, the Virginia or West 

Virginia Constitution, the Tucker Act, 28 U.S.C. § 1491, the Equal Access to Justice Act, 28 

U.S.C. § 2412, as amended, or at common law; or 

c. any claim pursuant to Sections 107 or 113 of CERCLA, 42 U.S.C. 

§§ 9607 or 9613, Section 7002(a) of RCRA, 42 U.S.C. § 6972(a), or state law, relating to the 

Site or the Properties. 

32. Except as provided in Paragraph 34 (claims against other potentially responsible 

parties) and Paragraph 39 (res judicata and other defenses), these covenants not to sue shall not 

apply in the event the United States brings a cause of action or issues an order pursuant to any of 

the reservations set forth in Section XI (Reservation of Rights by United States), other than in 

Paragraph 29.a (liability for failure to meet a requirement of the Consent Decree) or 29.b 

(criminal liability), but only to the extent that Settling Defendant’s, the Trusts’, or the Revocable 

Trust’s claims arise from the same response action or response costs that the United States is 

seeking pursuant to the applicable reservation. 

33. Nothing in this Consent Decree shall be deemed to constitute approval or 

preauthorization of a claim within the meaning of Section 111 of CERCLA, 42 U.S.C. § 9611, or 

40 C.F.R. 300.700(d). 

34. Settling Defendant, the Trusts, and the Revocable Trust agree not to assert any 

claims and to waive all claims or causes of action (including but not limited to claims or causes 

of action under Sections 107(a) and 113 of CERCLA, 42 U.S.C. §§ 9607(a) and 9613) that they 

may have for response costs relating to the Site against any other person who is a potentially 

responsible party (“PRP”) under CERCLA at the Site.  This waiver shall not apply with respect 

to any defense, claim, or cause of action that Settling Defendant, the Trusts, or the Revocable 
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Trust may have against any person if such person asserts a claim or cause of action relating to the 

Site against Settling Defendant, the Trusts, or the Revocable Trust. 

XIII. EFFECT OF SETTLEMENT/CONTRIBUTION 
 

35. Except as provided in Paragraph 34 (claims against other PRPs), nothing in this 

Consent Decree shall be construed to create any rights in, or grant any cause of action to, any 

person not a Party to this Consent Decree.  Except as provided in Section XII (Covenants by 

Settling Defendant, the Trusts, and the Revocable Trust), each of the Parties expressly reserves 

any and all rights (including, but not limited to, under Section 113 of CERCLA, 42 U.S.C. 

§ 9613), defenses, claims, demands, and causes of action that it may have with respect to any 

matter, transaction, or occurrence relating in any way to the Site against any person not a Party 

hereto.  Nothing in this Consent Decree diminishes the right of the United States, pursuant to 

Section 113(f)(2) and (3) of CERCLA, 42 U.S.C. § 9613(f)(2) and (3), to pursue any such 

persons related to the Site to obtain additional response costs or response action and to enter into 

settlements that give rise to contribution protection pursuant to Section 113(f)(2). 

36. The Parties agree, and by entering this Consent Decree this Court finds, that this 

settlement constitutes a judicially-approved settlement for purposes of Section 113(f)(2) of 

CERCLA, 42 U.S.C. § 9613(f)(2), and that Settling Defendant, the Trusts, and the Revocable 

Trust are entitled, as of the Effective Date, to protection from contribution actions or claims as 

provided by Section 113(f)(2) of CERCLA, or as may be otherwise provided by law, for 

“matters addressed” in this Consent Decree.  The “matters addressed” in this Consent Decree are 

all response actions taken or to be taken and all response costs incurred or to be incurred, at or in 

connection with the Site, by the United States or any other person, except for the Commonwealth 

of Virginia; provided, however, that if the United States exercises rights under the reservations in 
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Section XI (Reservation of Rights by United States), other than in Paragraphs 29.a (liability for 

failure to meet a requirement of Consent Decree) or 29.b (criminal liability), the “matters 

addressed” in this Consent Decree will no longer include those response costs or response 

actions that are within the scope of the exercised reservation.   

37. The Parties further agree, and by entering this Consent Decree this Court finds, 

that the Complaint filed by the United States in this action is a civil action within the meaning of 

Section 113(f)(1) of CERCLA, 42 U.S.C. § 9613(f)(1), and that this Consent Decree constitutes 

a judicially-approved settlement pursuant to which Settling Defendant, the Trusts, and the 

Revocable Trust have, as of the Effective Date, resolved their liability to the United States within 

the meaning of Section 113(f)(3)(B) of CERCLA, 42 U.S.C. § 9613(f)(3)(B). 

38. Settling Defendant or the Environmental Trust, as applicable, shall, with respect 

to any suit or claim brought by it for matters related to this Consent Decree, notify EPA and DOJ 

in writing no later than 60 days prior to the initiation of such suit or claim.  Settling Defendant or 

the Environmental Trust also shall, with respect to any suit or claim brought against it for matters 

related to this Consent Decree, notify EPA and DOJ in writing within 10 days after service of the 

complaint or claim upon it.  In addition, Settling Defendant or the Environmental Trust shall 

notify EPA and DOJ within 10 days after service or receipt of any Motion for Summary 

Judgment, and within 10 days after receipt of any order from a court setting a case for trial, for 

matters related to this Consent Decree.  

39. In any subsequent administrative or judicial proceeding initiated by the United 

States for injunctive relief, recovery of response costs, or other relief relating to the Site, Settling 

Defendant, the Trusts, and the Revocable Trust shall not assert, and may not maintain, any 

defense or claim based upon the principles of waiver, res judicata, collateral estoppel, issue 
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preclusion, claim-splitting, or other defenses based upon any contention that the claims raised by 

the United States in the subsequent proceeding were or should have been brought in the instant 

case; provided, however, that nothing in this Paragraph affects the enforceability of the 

Covenants by United States set forth in Section X (Covenants Not to Sue by United States). 

XIV. CERTIFICATION 
 

40. Settling Defendant and the Poor Charlie Stock Trust certify that, to the best of 

their knowledge and belief, after thorough inquiry, they have: 

a. not altered, mutilated, discarded, destroyed or otherwise disposed of any 

records, reports, or information (including records, reports, documents and other information in 

electronic form) (hereinafter referred to as “Records”) relating to their potential liability 

regarding the Site since the earlier of notification of potential liability by the United States or the 

Commonwealth of Virginia, and that they have fully complied with any and all EPA requests for 

information regarding the Site and Settling Defendant’s financial circumstances, including but 

not limited to insurance and indemnity information, pursuant to Sections 104(e) and 122(e) of 

CERCLA, 42 U.S.C. §§ 9604(e) and 9622(e) and state law; and 

b. submitted to EPA financial information that fairly, accurately, and 

materially sets forth Settling Defendant’s financial circumstances, and that those circumstances 

have not materially changed between the time the financial information was submitted to EPA 

and the time Settling Defendant executes this Consent Decree. 

41. Insurance Claims Certification.  Settling Defendant and the Poor Charlie Stock 

Trust certify that, to the best of their knowledge and belief, after thorough inquiry, they have 

fully disclosed to the United States the existence of any Insurance Policies, or evidence of such 

policies, that may cover claims relating to cleanup of the Site or the Properties, that they continue 
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to hold all rights under the Insurance Policies, and that except to the extent that insurance claims 

unrelated to the response costs sought in the above-captioned action have been made in the past 

under one or more of the Insurance Policies, they have not settled, compromised, or assigned any 

insurance rights or the assigned claims proceeds prior to entry of this Consent Decree. 

42. The Revocable Trust certifies that, to the best of its knowledge and belief, after 

thorough inquiry, it: 

a. has no Records relating to activities at the Site, potential liability of any 

person under CERCLA at the Site, Settling Defendant’s financial circumstances, or Insurance 

Policies, and 

b. has not altered, mutilated, discarded, destroyed or otherwise disposed of 

any such Records since the earlier of notification to Settling Defendant of potential liability by 

the United States or the Commonwealth of Virginia. 

XV. ACCESS TO INFORMATION 
 

43. Settling Defendant and the Trusts shall provide to EPA, upon request, copies of 

all Records within their possession or control or that of their contractors or agents relating to 

activities at the Site, including, but not limited to, sampling, analysis, chain of custody records, 

manifests, trucking logs, receipts, reports, sample traffic routing, correspondence, or other 

documents or information regarding the Site. 

44. Privileged and Protected Claims. 

a. Settling Defendant and the Trusts may assert that all or part of a Record is 

privileged or protected as provided under federal law, provided they comply with Paragraph 

44.b, and except as provided in Paragraph 44.c. 

b. If Settling Defendant or a Trust asserts a claim of privilege or protection, it 
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shall provide Plaintiff with the following information regarding such Record: its title; its date; 

the name, title, affiliation (e.g., company or firm), and address of the author, each addressee, and 

each recipient; a description of the Records’ contents; and the privilege or protection asserted.  If 

a claim of privilege or protection applies only to a portion of a Record, Settling Defendant or the 

Trust (as applicable) shall provide the Record to the United States in redacted form to mask the 

privileged or protected information only.  Settling Defendant and the Trusts shall retain all 

Records that they claim to be privileged or protected until the United States has had a reasonable 

opportunity to dispute the privilege or protection claim and any such dispute has been resolved in 

Settling Defendant’s or the Trust’s favor.   

c. Settling Defendant and the Trusts may make no claim of privilege or 

protection regarding: 

i. any data regarding the Site, including but not limited to, all 

sampling, analytical, monitoring, hydrogeologic, scientific, chemical, radiological, or 

engineering data, or the portion of any other Record that evidences conditions at or around the 

Site; or 

ii. the portion of any Record that Settling Defendant or any Trust is 

required to create or generate pursuant to this Consent Decree. 

45. Business Confidential Claims.  Settling Defendant and the Trusts may assert that 

all or part of a Record submitted to Plaintiff under this Section is business confidential to the 

extent permitted by and in accordance with Section 104(e)(7) of CERCLA, 42 U.S.C. 

§ 9604(e)(7), and 40 C.F.R. § 2.203(b).  Settling Defendant and the Trusts shall segregate and 

clearly identify all Records or parts thereof submitted under this Consent Decree for which 

Settling Defendant and the Trusts assert a business confidentiality claim.  Records submitted to 
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EPA, determined to be confidential by EPA, will be accorded the protection specified in 40 

C.F.R. Part 2, Subpart B.  If no claim of confidentiality accompanies Records when they are 

submitted to EPA, or if EPA has notified Settling Defendant or the Trusts that the Records are 

not confidential under the standards of Section 104(e)(7) of CERCLA or 40 C.F.R. Part 2, 

Subpart B, the public may be given access to such Records without further notice to Settling 

Defendant or the Trusts. 

46. Notwithstanding any provision of this Consent Decree, the United States retains 

all of its information gathering and inspection authorities and rights, including enforcement 

actions related thereto, under CERCLA, RCRA, and any other applicable statutes or regulations. 

XVI. NOTICES AND SUBMISSIONS 
 

47. Whenever, under the terms of this Consent Decree, notice is required to be given 

or a document is required to be sent by one party to another, it shall be directed to the individuals 

at the addresses specified below, unless those individuals or their successors give notice of a 

change to the other Parties in writing.  Written notice as specified in this Section shall constitute 

complete satisfaction of any written notice requirement of the Consent Decree with respect to 

EPA, DOJ, the State, the Trusts, the Revocable Trust, and Settling Defendant, respectively. 

As to DOJ: 
 
Chief, Environmental Enforcement Section 
Environment and Natural Resources Division 
U.S. Department of Justice 
P.O. Box 7611 
Washington, D.C.  20044-7611 
Re: DJ # 90-11-3-10712 

 
As to EPA: 
 
Robin E. Eiseman, Esq. 
Senior Assistant Regional Counsel 
U.S. Environmental Protection Agency, Region III 

Case 1:16-cv-00043-JPJ-PMS   Document 2-1   Filed 11/03/16   Page 29 of 106   Pageid#: 42



28 

1650 Arch Street (3RC41) 
Philadelphia, PA 19103 
 
As to the State: 
 
Charles S. Driver, Esq. 
Office of Legal Services 
WV Department of Environmental Protection 
601 57th St. SE 
Charleston, WV  25304 
 
As to Settling Defendant: 
 
Poor Charlie and Company 
c/o James D. Elliott, Esq. 
Spilman Thomas & Battle, PLLC 
1100 Bent Creek Blvd. 
Mechanicsburg, PA 17050 
 
As to the Trusts and the Revocable Trust:  
 
Ann R. Starcher, Esq. 
Lewis, Glasser, Casey & Rollins, PLLC 
P.O. Box 1726 
Charleston, WV 25326  

 
XVII. RETENTION OF JURISDICTION 

 
48. This Court shall retain jurisdiction over this matter for the purpose of interpreting 

and enforcing the terms of this Consent Decree. 

XVIII. INTEGRATION/APPENDICES 
 

49. This Consent Decree and its appendices constitute the final, complete and 

exclusive agreement and understanding between the Parties with respect to the settlement 

embodied in this Consent Decree.  The Parties acknowledge that there are no representations, 

agreements, or understandings relating to the settlement other than those expressly contained in 

this Consent Decree.  The following appendices are attached to and incorporated into this 

Consent Decree:   
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 “Appendix A” is the map of the Site. 

 “Appendix B” is a list of the financial documents submitted to EPA by Settling 

Defendant and the Poor Charlie Stock Trust. 

 “Appendix C” is a list of the insurance documents submitted to EPA by Settling 

Defendant and the Poor Charlie Stock Trust. 

 “Appendix D” is the deeds for the Properties. 

 “Appendix E” is the Environmental Trust Agreement. 

 “Appendix F” is the Amendment to the Revocable Trust, authorizing transfer of the Poor 

Charlie Stock Trust to the Environmental Trust. 

 “Appendix G” is the Amended and Restated Bylaws of Poor Charlie and Company. 

XIX. LODGING AND OPPORTUNITY FOR PUBLIC COMMENT 
 

50. This Consent Decree shall be lodged with the Court for a period of not less than 

30 days for public notice and comment.  The United States reserves the right to withdraw or 

withhold its consent if the comments regarding the Consent Decree disclose facts or 

considerations that indicate that this Consent Decree is inappropriate, improper, or inadequate.  

Settling Defendant, the Trusts, and the Revocable Trust consent to the entry of this Consent 

Decree without further notice. 

51. If for any reason this Court should decline to approve this Consent Decree in the 

form presented, this Consent Decree is voidable at the sole discretion of any Party and the terms 

of the Consent Decree may not be used as evidence in any litigation between the Parties.  

XX. SIGNATORIES/SERVICE 
 

52. Each undersigned representative of Settling Defendant, the Trusts, the Revocable 

Trust, and the Deputy Chief, U.S. Department of Justice, Environment and Natural Resources 
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Division, Environmental Enforcement Section, certifies that he or she is authorized to enter into 

the terms and conditions of this Consent Decree and to execute and bind legally such Party to 

this document. 

53. Settling Defendant, the Trusts, and the Revocable Trust agree not to oppose entry 

of this Consent Decree by this Court or to challenge any provision of this Consent Decree, unless 

the United States has notified Settling Defendant, the Trusts, and the Revocable Trust in writing 

that it no longer supports entry of the Consent Decree. 

54. Settling Defendant shall identify, on the attached signature page, the name and 

address of an agent who is authorized to accept service of process by mail on its behalf with 

respect to all matters arising under or relating to this Consent Decree.  Settling Defendant agrees 

to accept service in that manner and to waive the formal service requirements set forth in Rule 4 

of the Federal Rules of Civil Procedure and any applicable local rules of this Court, including but 

not limited to, service of a summons.  The Parties agree that Settling Defendant need not file an 

answer to the complaint in this action unless or until the Court expressly declines to enter this 

Consent Decree. 

XXI. FINAL JUDGMENT 
 

55. Upon entry of this Consent Decree by the Court, this Consent Decree shall 

constitute the final judgment between the United States and Settling Defendant.  The Court finds 

that there is no just reason for delay and therefore enters this judgment as a final judgment under 

Fed. R. Civ. P. 54 and 58. 

SO ORDERED THIS __ DAY OF _______, 2016. 
 

       
       ___________________________________ 
       United States District Judge 
       Western District of Virginia 
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THE UNDERSIGNED PARTIES enter into this Consent Decree in the matter of United States v.
Poor Charlie and Company,

FOR THE UNITED STATES OF AMERICA:

Date: (0
NATHANIEL DOUG AS
Deputy Chief
Environmental Enforcement Section
Environment and Natural Resources Division
U.S. Department of Justice
P.O. Box 7611
Washington, D.C. 20044-7611

LAURA A. THO~
Senior Attorney
Environmental Enforcement Section
Environment and Natural Resources Division
U.S. Department of Justice
P.O. Box 7611
Washington, D.C. 20044-7611
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United States v. Poor Charlie and Company, Inc. 
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FINANCIAL DOCUMENTS 

United States v. Poor Charlie and Company

Case 1:16-cv-00043-JPJ-PMS   Document 2-1   Filed 11/03/16   Page 42 of 106   Pageid#: 55



 

1 
 

Appendix B: 
List of Financial Documents 

 
1. U.S. Corporate Income Tax Returns, Form 1120S, for Poor Charlie and Company for the 

years ending December 31, 2005 through 2013.   
 
2. Amended U.S. Corporate Income Tax Return, Form 1120S, for Poor Charlie and Company 

for the year ended December 31, 2008. 
 
3. Financial Statement of Corporate Debtor signed by Ann R Starcher, Trustee, for the Robert 

Levine 2009 Revocable Trust on October 7, 2014. 
 
4. Unsigned Financial Statement of Corporate Debtor submitted by Ann R. Starcher on 

February 22, 2012. 
 
5. Response of Ann Starcher, Esq., as Trustee of the Robert L. Levine Revocable Trust, to 

EPA’s November 9, 2011 Information Request, dated December 15, 2011. 
 
6. Response of Ann Starcher, Esq., as Trustee of the Robert L. Levine Revocable Trust, to 

EPA’s January 24, 2012 Information Request, dated February 22, 2012. 
 
7. Response of Ann Starcher, Esq., as Trustee of the Robert L. Levine Revocable Trust, to 

EPA’s September 19, 2012 request for additional financial information, dated October 31, 
2012. 

 
8. Poor Charlie and Company Owens Street, Nitro, West Virginia, Property Appraisal 

Conducted by Darrell Rolston, Rolston & Company, dated January 25, 2013. 
 
9. Poor Charlie and Company Route 60, Glasgow, West Virginia, Property Appraisal 

Conducted by Darrell Rolston, Rolston & Company, dated January 25, 2013. 
 
10. Poor Charlie and Company 1800 Garfield Avenue, Parkersburg, West Virginia, Property 

Appraisal Conducted by Darrell Rolston, Rolston & Company, dated January 25, 2013. 
 
11. Response of James D. Elliot, Esq., on behalf of Poor Charlie and Company, to EPA’s 

December 13, 2012 request for additional information, dated January 29, 2013. 
 
12. Email from James D. Elliot, Spilman, Thomas, and Battle, PLLC, on behalf of Poor  

Charlie and Company, to Laura Thoms, USDOJ, Re:  “October 2014 Updated Financial 
Information part 1 of 2.PDF;October 2014 Updated Financial Information part 2 of 
2.PDF;Memo to DEP and EPA Updated 141014.DOCX [STB-WORKSITE.FID466536],” 
dated October 15, 2014. 
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13. Email from Dennis L. Litwinoqicz, Senior Scientist, LRS, Potesta & Associates, to Carlyn 
Prisk, EPA, Re:  “Poor Charlie Riverside,” dated August 8, 2014. 

 
14. Email from James D. Elliot Spilman, Thomas, and Battle, PLLC, on behalf of Poor  
 Charlie and Company to Laura Thoms, USDOJ, Re: “Poor Charlie tax return [STB-

WORKSITE.FID466536],” dated November 6, 2014. 
 
15. Email from Ann R. Starcher, Lewis Glasser Casey & Rollins PLLC, on behalf of Poor 

Charlie and Company, to Laura Thoms, USDOJ, Re: “Consent Order and Agreements,” 
dated December 22, 2014. 

 
16. Email from Ann R. Starcher, Lewis Glasser Casey & Rollins PLLC, on behalf of Poor 

Charlie and Company, to Laura Thoms, USDOJ, Re: “Poor Charlie,” dated December 22, 
2014. 

 
17. Email from Ann R. Starcher, Lewis Glasser Casey & Rollins PLLC, on behalf of Poor 

Charlie and Company, to Laura Thoms, USDOJ, Re: “Remediation Cost Estimates,” dated 
December 22, 2014. 

 
16. Letter and attached documents from James D. Elliot Spilman, Thomas, and Battle, PLLC, 

dated March 23, 2015. 
 
17. Letter from Dennis L. Litwinowicz, Senior Scientist, Potesta & Associates to Ann R. 

Starcher, Lewis Glasser Casey & Rollins PLLC, dated July 8, 2016. 
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Appendix C: 
Insurance Information 

 
 
1. Response of Ann Starcher, Esq., as Trustee of the Robert L. Levine Revocable Trust, to 

EPA’s November 9, 2011 Information Request, dated December 15, 2011. 
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ENVIRONMENTAL TRUST AGREEMENT 
 

 This Environmental Trust Agreement (“Environmental Trust Agreement”) is entered into as 
of this ___ day of ___, 2016, by and between Poor Charlie and Company (“Poor Charlie”), the Poor 
Charlie Stock Trust, and the Environmental Trustee, Ann R. Starcher, pursuant to the terms of the 
Consent Decree in United States v. Poor Charlie and Company (W.D. Va.) (“Consent Decree”).   
 

RECITALS 
 

A. The United States of America (“United States”), on behalf of the United States 
Environmental Protection Agency (“EPA”) has asserted claims against Poor Charlie under the 
Comprehensive Environmental Response, Compensation and Liability Act (“CERCLA”) for 
recovery of costs incurred and to be incurred in connection with the release or threatened release of 
hazardous substances at the Twin Cities Iron and Metal Superfund Site in Bristol, Virginia (the 
“Site”).  Based on financial information provided by Poor Charlie, the United States has determined 
that Poor Charlie has limited financial ability to pay for response costs incurred and to be incurred 
at the Site. 

 
B. In addition to the claims asserted by the United States, Poor Charlie’s outstanding 

environmental liabilities include the obligation under the West Virginia Voluntary Remediation 
Program to remediate three facilities that it owns in West Virginia: 1) the “Sattes Yard” property, 
located at Owens Street, Nitro, West Virginia; 2) the “Riverside” property, located at U.S. Route 60 
E, Glasgow, West Virginia; and 3) the “Cremer Iron” property, located at 1800 Garfield Avenue, 
Parkersburg, West Virginia (collectively, the “Properties”). 

 
C. Poor Charlie has certified that the United States and the State of West Virginia, by 

and through the West Virginia Department of Environmental Protection (“WVDEP”), are its only 
known creditors, other than governmental taxing authorities as tax obligations may arise from time 
to time after lodging of the Consent Decree. 

 
D. Presently the Poor Charlie Stock Trust is a trust held by the Robert Levine 2009 

Revocable Trust (“Revocable Trust”).  The Poor Charlie Stock Trust holds all of the outstanding 
common stock of Poor Charlie.  

 
E. The United States and Poor Charlie have entered into the Consent Decree resolving 

the United States’ claims, under which the Poor Charlie Stock Trust shall be transferred from the 
Revocable Trust to this Environmental Trust for the benefit of the United States and WVDEP. 

 
F. The Revocable Trust authorizes the transfer of the Poor Charlie Stock Trust and its 

assets to the Environmental Trust, through execution of the Amendment to the Robert Levine 2009 
Revocable Trust attached as Appendix F to the Consent Decree.  Upon its transfer to the 
Environmental Trust, the Poor Charlie Stock Trust shall terminate and the Poor Charlie Stock Trust 
assets shall become Environmental Trust Assets, as defined in Paragraph 1.1.13 of this Agreement. 
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G. Upon its transfer to the Environmental Trust, Poor Charlie shall amend its corporate 
bylaws to conform with Appendix G to the Consent Decree to effectuate the purposes of this 
Environmental Trust Agreement and the Consent Decree. 
 

H. This Environmental Trust Agreement is created pursuant to and to effectuate the 
terms of the Consent Decree. 

 
Now therefore, in consideration of the mutual covenants and agreements contained herein 

and in the Consent Decree, the parties agree as follows: 
 

ARTICLE I 
Definitions 

 
1.1 Definitions.  The following terms as used in this Environmental Trust Agreement shall have 
the definitions given below: 
 

1.1.1 “Article” shall mean a portion of this Environmental Trust Agreement identified by a 
Roman numeral. 

 
1.1.2 “Authorized Representative” shall mean those individuals or their designated 

successors who have the authority for all purposes of this Environmental Trust Agreement to take 
any action or give any approval required herein for any party or entity. 

 
1.1.3 “Beneficiaries” shall mean the United States of America on behalf of EPA, and West 

Virginia, by and through the West Virginia Department of Environmental Protection. 
 
1.1.4 “CERCLA” shall mean the Comprehensive Environmental Response, Compensation 

and Liability Act, as amended, 42 U.S.C. §§ 9601-9675. 
 
1.1.5 “Consent Decree” shall mean the CERCLA Consent Decree in United States v. Poor 

Charlie and Company (W.D. Va.). 
 
1.1.6 “Consent Decree Effective Date” shall mean the date upon which the approval of the 

Consent Decree is recorded on the Court’s docket. 
 
1.1.7 “Court” shall mean the United States District Court for the Western District of 

Virginia. 
 
1.1.8 “Day” or “day” shall mean a calendar day.  In computing any period of time under 

this Environmental Trust Agreement, where the last day would fall on a Saturday, Sunday, or 
federal holiday, the period shall run until the close of business of the next working day. 

 
1.1.9 “DOJ” shall mean the United States Department of Justice and any successor 

departments, agencies, or instrumentalities of the United States. 
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1.1.10 “Environmental Trust” shall mean the Environmental Trust established pursuant to 
Section VII of the Consent Decree and this Environmental Trust Agreement. 

 
1.1.11 “Environmental Trustee” shall mean Ann R. Starcher or her successor, as the then 

serving trustee of the Environmental Trust. 
 
1.1.12 “Environmental Trust Account” shall mean an account established pursuant to 

Paragraph 2.4 of this Agreement and any Poor Charlie Account. 
 
1.1.13 “Environmental Trust Assets” shall mean any and all assets of the Environmental 

Trust, including, without limitation, all of the stock of Poor Charlie and the Poor Charlie Assets. 
 
1.1.14 “Environmental Trust Effective Date” shall mean the date upon which all 

Environmental Trust Parties have signed this Environmental Trust Agreement or the Consent 
Decree Effective Date, whichever is later. 

 
1.1.15 “Environmental Trust Parties” shall mean the Poor Charlie Stock Trust, Poor 

Charlie, and the Environmental Trustee. 
 

1.1.16 “EPA” shall mean the United States Environmental Protection Agency and any 
successor departments, agencies, or instrumentalities. 

 
1.1.17 “Net Sales Proceeds” shall mean all consideration received from the sale of all or 

any portion of the Properties, less reasonable costs of sale as approved by EPA, after consultation 
with the State, including customary real estate brokerage fees and closing costs. 

 
1.1.18 “Oversight Agency” shall mean the governmental agency that is serving as the lead 

agency overseeing implementation of Response Actions at the Properties.  As of the lodging of the 
Consent Decree, the Oversight Agency will be WVDEP.  EPA and the State may mutually agree to 
change the agency serving as Oversight Agency, and upon such change must promptly notify the 
Environmental Trust. 

 
1.1.19 “Person” shall mean an individual, corporation, company, partnership, joint venture, 

association, trust, charitable foundation, unincorporated organization, government or any agency or 
political subdivision thereof, or any other entity. 
 

1.1.20 “Poor Charlie Account” shall mean the following accounts held by Poor Charlie: (i) 
operating account with Branch Banking & Trust Company, (ii) investment account with Wells 
Fargo, and (iii) any and all other accounts as may currently exist or be created after entry of the 
Consent Decree. 

 
1.1.21 “Poor Charlie Assets” includes any and all assets of Poor Charlie, including the 

Properties, cash, cash equivalents, accounts receivable, Poor Charlie Accounts, equipment, licenses, 
and permits. 
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1.1.22 “Properties” shall mean all real property owned by Poor Charlie as of the Effective 
Date for the Consent Decree, including: i) the “Sattes Yard” property, located at Owens Street, 
Nitro, West Virginia; ii) the “Riverside” property, located at U.S. Route 60 E, Glasgow, West 
Virginia; and iii) the “Cremer Iron” property, located at 1800 Garfield Avenue, Parkersburg, West 
Virginia, as further described in the deeds attached as Appendix D to the Consent Decree.  

 
1.1.23 “Response Actions” shall mean the work required by the Voluntary Remediation 

Agreements entered into between WVDEP and Poor Charlie and Company for Sattes Yard (dated 
December 12, 2000), Riverside Yard (dated October 11, 2000), and Cremer Iron and Metal (dated 
January 28, 2002), and all WVDEP and/or EPA approved work plans submitted thereunder. 

 
1.1.24 “Site” shall mean the Twin Cities Iron and Metal Superfund Site, encompassing 

approximately 12 acres, located along 950-1000 Fairview Street in Bristol, Virginia, and generally 
designated by the following tax parcel numbers: Parcels 29-9-1A, 29-9-1B, 29-9-6, 29-9-7A, and 
29-9-7B.  See Appendix A to the Consent Decree. 

 
1.1.25 “State” shall mean the State of West Virginia, by and through the West Virginia 

Department of Environmental Protection. 
 
1.1.26 “United States” shall mean the United States of America and each department, 

agency, and instrumentality of the United States, including EPA. 
 
1.2 Capitalized terms used herein without definition shall have the meanings provided in the 
Consent Decree. 

 
ARTICLE II 

Environmental Trust 

2.1 Establishment of Environmental Trust. The Environmental Trust Parties hereby establish, on 
behalf of the Beneficiaries, the Environmental Trust. 
 
2.2 The United States, on behalf of EPA and DOJ, and the State, and any of their respective 
officers, directors, agents, employees, affiliates, successors, or assigns, shall not be deemed to be an 
owner, operator, trustee, partner, agent, shareholder, officer, or director of the Environmental Trust.  
The Environmental Trust shall not be deemed to be successor to any liabilities of Poor Charlie and 
shall have no liability for any liability that Poor Charlie may have to any third parties; provided, 
however, that the Environmental Trust shall be liable to perform the Response Actions, and any 
other actions approved by EPA and WVDEP, and to reimburse WVDEP and/or EPA for response 
costs to the extent provided in this Environmental Trust Agreement and the Consent Decree. 
 
2.3 Environmental Trust Purpose.  The purpose of this Environmental Trust is to act for the 
benefit of the United States and the State by: 
 

2.3.1. receiving the Poor Charlie Stock Trust, managing the Environmental Trust Assets, 
and making disbursements therefrom as reasonably necessary in order to execute the purpose of this 
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Environmental Trust as provided in the Consent Decree and in this Environmental Trust 
Agreement;  

 
2.3.2. implementing Response Actions at the Properties; 
 
2.3.3. upon approval by EPA, after consultation with the State, selling, leasing, or 

otherwise disposing of the Properties;  
 
2.3.4. disbursing the Net Sales Proceeds and other Environmental Trust Assets in 

accordance with this Environmental Trust Agreement and the terms of the Consent Decree; and 
 

2.3.5. designating corporate officers and taking other measures necessary to maintain valid 
corporate status for Settling Defendant, until such time as the Environmental Trust is terminated 
pursuant to Paragraph 2.7 herein.   

 
2.4 Environmental Trust Accounts.  The Environmental Trustee shall establish, hold, and 
maintain such accounts and subaccounts as deemed necessary by the Environmental Trustee to 
administer the Environmental Trust Assets and make any distribution therefrom.   
 
2.5 Investment of Environmental Trust Assets.  The Environmental Trustee shall invest and 
reinvest the principal and income of the Environmental Trust Assets in those investments that are 
reasonably calculated to preserve the principal value, taking into account the need for the safety and 
liquidity of principal required by the purposes of the Environmental Trust, and not of speculating or 
carrying on any business for profit or derivation of gains therefrom.   
 

2.5.1. In investing, selling, and managing the Environmental Trust Assets, the 
Environmental Trustee must perform her duties solely in the interest of the Beneficiaries and with 
the care, skill, prudence, and diligence under the circumstances then prevailing which a person in 
the same circumstances and familiar with such matters would manage their own affairs.   

 
2.5.2. The right and power of the Environmental Trustee to invest and reinvest the 

Environmental Trust Assets shall be limited to investments in United States direct obligations, 
obligations guaranteed by agencies of the United States government, common trust funds or mutual 
funds that invest in United States direct or guaranteed obligations, or bank accounts or certificates 
of deposit to the extent such are insured by the federal government.   

 
2.5.3. Nothing in this Article shall be construed as authorizing the Environmental Trustee 

to cause the Environmental Trust to carry on any business or to divide the gains therefrom.  The 
sole purpose of this Section is to authorize the investment of the Environmental Trust Assets or any 
portion thereof as may be reasonably prudent pending use of the proceeds for the purposes of the 
Environmental Trust. 

 
2.6 Accounting.  The Environmental Trustee shall maintain the books and records relating to the 
assets and incomes of the Environmental Trust and the payment of expenses of and liabilities 
against the Environmental Trust.  The detail of these books and records and the duration the 
Environmental Trustee shall keep such books and records shall be such as to allow the 
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Environmental Trustee to make a full and accurate accounting of the Environmental Trust Assets in 
accordance with Article VII of this Environmental Trust Agreement, as well as to comply with 
applicable provisions of law and good accounting practices.  Beneficiaries shall have the right upon 
14 Days’ prior written notice to inspect such books and records.  Except as otherwise provided 
herein, the Environmental Trustee shall not be required to file any accounting or seek approval of 
the Court with respect to the administration of the Environmental Trust, or as a condition for 
making any payment or distribution out of the Environmental Trust Assets.   
 
2.7 Termination.  To the extent consistent with the Consent Decree and this Environmental 
Trust Agreement, the Environmental Trustee shall not unduly prolong the duration of the 
Environmental Trust and shall, at all times, endeavor to fulfill its purpose.  The Environmental 
Trust is irrevocable and shall terminate in accordance with applicable provisions of law upon either 
(1) written approval by EPA, after consultation with the State, finding that the Environmental Trust 
has accomplished its purposes as described in this Environmental Trust Agreement, or (2) EPA’s 
and the State’s receipt of the Environmental Trustee’s written notice of the complete exhaustion of 
Environmental Trust Assets.    
 

ARTICLE III 
Response Actions and Sale of Properties 

3.1 Response Actions.  The Environmental Trustee shall cause Poor Charlie to perform, to the 
extent of Environmental Trust Assets only, all Response Actions at the Properties using a licensed 
remediation specialist, as that term is defined in W. Va. Code 22-22-2(n).  The Environmental Trust 
and Poor Charlie shall cooperate fully with the State and EPA in performance of the Response 
Actions, and comply with all applicable local, State, and federal laws and regulations. The 
Environmental Trustee shall cause Poor Charlie to provide a means of complying with the State’s 
requirements under the West Virginia Voluntary Remediation and Redevelopment Act (W.Va. 
Code §§ 22-22-1 to -21) including, inter alia, the requirement under W. Va. Code 22-22-4(b) for 
“financial and technical capability to perform the voluntary remediation.” 
 
3.2 Environmental Consulting Contract.  Within 45 Days of the Environmental Trust Effective 
Date, the Environmental Trustee shall cause Poor Charlie to: (a) solicit bids for environmental 
consulting services to perform the Response Actions; (b) select a consultant to perform the work 
and execute a contract with the chosen consultant; and (c) provide copies of the contract and its 
terms to the Oversight Agency.  Within the contract’s terms, the Environmental Trustee shall cause 
Poor Charlie and the selected bidder to agree, at a minimum, that: (1) the selected bidder must 
undertake those services necessary to manage performance of the Response Actions, (2) the 
selected bidder will submit to the Environmental Trustee the scope and budget for such work 
subject to approval by the Environmental Trustee, and (3) that the Environmental Trustee shall 
cause Poor Charlie to pay the selected bidder using Environmental Trust Assets.  All work plans 
submitted by the selected bidder are subject to approval by the Oversight Agency. 
 
3.3 Access and Institutional Controls.   
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3.3.1. The Environmental Trustee and Poor Charlie shall provide EPA, the United States, 
and the State and their representatives, contractors, and subcontractors with access at all reasonable 
times to the Properties to conduct any activity relating to Response Actions. 

 
3.3.2. The Environmental Trustee shall cause Poor Charlie to implement any institutional 

controls requested by EPA or the State with respect to any of the Properties.  
 
3.4 Disposition of the Properties.   

 
3.4.1. Except as provided in Paragraph 3.4.3 below, after completing Response Actions on 

a Property pursuant to Paragraph 3.1, the Environmental Trustee shall cause Poor Charlie to use all 
reasonable efforts to sell the Property, including retaining a commercial real estate broker on 
customary and reasonable terms to assist in the marketing and sale of the Property, and taking other 
commercially reasonable actions to maximize the Net Sales Proceeds.  EPA must approve any sale 
in writing, after consultation with the State.  If within three years after commencement of efforts to 
market a Property Poor Charlie has not executed a contract for the sale of the Property, upon receipt 
of notice from EPA, after consultation with the State, the Environmental Trustee shall cause Poor 
Charlie to commence all reasonable efforts to sell the Property to the highest bidder at a public 
auction.  

 
3.4.2. To the extent that any existing lease on a Property expires during the term of this 

Environmental Trust, and subject to approval of EPA, after consultation with the State, the 
Environmental Trustee may cause Poor Charlie to lease a Property while Response Actions are still 
pending on that Property, provided that the Environmental Trustee reasonably believes that the net 
effect of any proposed lease is to lessen the total financial obligations and liabilities that would 
otherwise be incurred by Poor Charlie and the Environmental Trust in the absence of any such 
lease.  EPA, after consultation with the State, must approve such lease and the terms thereof in 
advance and in writing. 

 
3.4.3. Subject to approval of EPA, after consultation with the State, the Environmental 

Trustee may cause Poor Charlie to propose a sale of a Property while Response Actions are still 
pending on that Property, provided that the prospective purchaser agrees to assume responsibility 
for completion of the Response Actions on that Property and all other associated environmental 
liabilities, and the proposed sale maximizes achievable proceeds.  EPA, after consultation with the 
State, must approve such sale and the terms thereof in advance and in writing. 
 

3.4.4. Proceeds from any approved sale of Property under this Paragraph shall be 
distributed as provided in Paragraph 4.2.1.  In the event of any approved lease under this Paragraph, 
any net proceeds shall be paid to an Environmental Trust Account. 

 
ARTICLE IV 

Payments and Distributions 
 
4.1 Payment of Environmental and Administrative Expenses.  The Environmental Trustee shall 
cause Poor Charlie to provide EPA and the State with balance statements and proposed budgets as 
described in Paragraphs 4.1.1 and 4.1.2 below.  Neither Poor Charlie nor the Environmental Trustee 
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shall incur or pay any expense that has not been provided for in an approved budget, approved 
revised budget, or approved revised line item for an approved budget. 
 

4.1.1. Environmental Expenses.  Within 90 Days of the Environmental Trust Effective 
Date, and thereafter by December 1 of each year, the Environmental Trustee shall cause Poor 
Charlie to provide the Oversight Agency with balance statements and annual budgets of projected 
expenditures for Response Actions at the Properties, which may be approved or disapproved by the 
Oversight Agency.  If disapproved, a budget shall be revised and resubmitted as expeditiously as 
possible.   

 
4.1.2. Administrative Expenses.  Within 90 Days of the Environmental Trust Effective 

Date, and thereafter by December 1 of each year, the Environmental Trustee shall cause Poor 
Charlie to provide EPA and the State with an annual budget for administration of the 
Environmental Trust, which may be approved or disapproved by EPA, after consultation with the 
State.  If disapproved, such budget shall be revised and resubmitted as expeditiously as possible.   

 
4.1.3. The Environmental Trust shall cause Poor Charlie to regularly, but not less often 

than annually, and otherwise upon the reasonable request of EPA or the State, provide 
documentation to EPA and the State to substantiate compliance with the applicable approved 
budget and application of Environmental Trust Assets consistent with the terms of this 
Environmental Trust Agreement and the Consent Decree.   

 
4.1.4. Reimbursement of the Oversight Agency.  The Environmental Trustee shall cause 

Poor Charlie to pay funds to the Oversight Agency within 30 Days of receipt of a written request 
for reimbursement of costs.  Such written request shall: (i) be in accordance with the approved 
budget set forth in Paragraph 4.1.1 above, and (ii) shall specify what the funds were used for and 
shall certify that they were used only for Response Actions and/or oversight costs for Response 
Actions incurred after the Environmental Trust Effective Date by the requesting agency.   

 
4.2 Distribution of Environmental Trust Assets. 
 

4.2.1. Distribution of Proceeds from Property Sale.  At the time Poor Charlie closes on the 
sale of all or any portion of the Properties, Poor Charlie shall transfer proceeds from the sale to the 
Environmental Trust.  The Environmental Trustee shall then distribute the proceeds as follows: 

 
4.2.1.1. First, the Environmental Trustee shall pay the reasonable costs of sale 

as approved by EPA, including customary real estate brokerage fees and closing costs, which shall 
mean attorneys’ fees for the closing, property transfer taxes, title and title insurance costs.  

 
4.2.1.2. Second, the Environmental Trustee shall deposit the balance into an 

Environmental Trust Account for use consistent with the purposes of this Environmental Trust 
Agreement and the Consent Decree. 
 

4.2.2. Final Distribution of Environmental Trust Assets.  As set forth in Paragraph 2.7 of 
the Environmental Trust Agreement, the Environmental Trust may be terminated when all 
Environmental Trust Assets are exhausted or when EPA, after consultation with the State, finds that 
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the Environmental Trust has accomplished the purposes of the Environmental Trust (including, but 
not limited to, completion of the Response Actions and payment of the Oversight Agency’s 
unreimbursed costs).  In the event that assets remain in the Environmental Trust at its termination, 
the Environmental Trustee shall liquidate all remaining assets and distribute the amounts as 
follows: 
 

4.2.2.1. First, the Environmental Trustee shall pay EPA the amount necessary 
to satisfy the Judgment in full.   

 
4.2.2.2. Second, the Environmental Trustee shall pay any remaining cash or 

cash equivalents to the Revocable Trust. 
 

4.2.3. Compliance with Laws.  Any and all distributions of Environmental Trust Assets 
shall be done in compliance with any applicable federal or state laws. 

 
4.3 Payments to EPA.  Payments made to EPA pursuant to this Environmental Trust Agreement 
shall be made in accordance with the procedures set forth in Section IX (Payment of United States 
Response Costs) of the Consent Decree. 
 
4.4 Payments to the State.  Payments made to the State pursuant to this Environmental Trust 
Agreement shall be sent to the following address: 

 
Department of Environmental Protection 
Office of Environmental Remediation 
(Treas./RPD) 
P.O. Box 681 
Charleston, WV  25323 
 

ARTICLE V 
Environmental Trustee 

 
5.1 Appointment.  Ann R. Starcher, not individually but in her representative capacity as 
Environmental Trustee, is hereby appointed to serve as the Environmental Trustee to administer the 
Environmental Trust in accordance with this Environmental Trust Agreement and the Consent 
Decree.  The Environmental Trustee hereby accepts such appointment and agrees to serve in such 
fiduciary capacity to the Environmental Trust upon the Environmental Trust Effective Date. 

 
5.2 The Environmental Trustee must administer and manage the Environmental Trust solely in 
the interest of the Beneficiaries and with the care, skill, prudence, and diligence under the 
circumstances then prevailing which a person in the same circumstances and familiar with such 
matters would manage their own affairs.  Additionally, and without limiting any other provision of 
this Environmental Trust Agreement, the Environmental Trustee must take all reasonable steps to 
minimize the costs of performing the obligations and duties imposed by this Environmental Trust 
Agreement.  However, the Environmental Trustee is not obligated to take actions or omit to take an 
action that, on advice of counsel, the Environmental Trustee believes is not consistent with the 
Environmental Trustee’s fiduciary duties to the Environmental Trust.  The Environmental Trustee 
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shall not be deemed to have breached her fiduciary duties in connection with any act or omission 
that is consistent with written directions received from the Court.   
 
5.3 Powers of the Environmental Trustee. 
 

5.3.1. Except as set forth in this Environmental Trust Agreement, the Environmental 
Trustee shall have the power to perform those acts necessary and desirable to accomplish the 
purposes of the Environmental Trust, which shall be exercised in a fiduciary capacity and in 
furtherance of and in a manner consistent with the purposes of this Environmental Trust Agreement 
and the Consent Decree. 
 

5.3.2. The powers of the Environmental Trustee, without any further approval from EPA or 
the State, include the following: 
 

5.3.2.1. To receive, manage, invest, supervise, and protect the Environmental 
Trust Assets as provided in this Environmental Trust Agreement; 
 

5.3.2.2. To appoint Ann R. Starcher as the sole member of the Board of 
Directors and corporate officer of Poor Charlie to effectuate the liquidation and sale of the Poor 
Charlie Assets as provided under this Environmental Trust Agreement and the Consent Decree; 

 
5.3.2.3. To incur and pay any and all customary and commercially reasonable 

charges, taxes, and expenses upon or connected with this Environmental Trust in the discharge of 
its fiduciary obligations; 
 

5.3.2.4. To engage and compensate professional Persons to assist the 
Environmental Trustee in accordance with this Environmental Trust Agreement; 
 

5.3.2.5. To the extent that the Environmental Trust has sufficient available 
cash, purchase any insurance policies as the Environmental Trustee may determine to be prudent 
under the circumstances to protect the Environmental Trust, the Environmental Trust Assets, and 
the Environmental Trustee from any claims that might be asserted against each; 
 

5.3.2.6. To make distributions of the Environmental Trust Assets for the 
purposes contemplated in this Environmental Trust Agreement and the Consent Decree; and 
 

5.3.2.7. To effect all actions and execute all contracts, instruments, 
agreements, or other documents that may be necessary to administer the Environmental Trust in 
accordance with this Environmental Trust Agreement and the Consent Decree, provided that such 
contracts, instruments, or agreements do not require approval from EPA or the State.  No Person 
dealing with the Environmental Trust shall be obligated to inquire into the authority of the 
Environmental Trustee in connection with the protection, conservation, or disposition of 
Environmental Trust Assets.  The Environmental Trustee is authorized to execute and deliver all 
documents on behalf of the Environmental Trust to accomplish the purposes of this Environmental 
Trust Agreement and the Consent Decree. 
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5.3.3. Other Professionals.  The Environmental Trustee may employ an independent 
certified public accounting firm or individual to complete federal or state tax returns for the 
Environmental Trust and Poor Charlie.  Subject to the approval of EPA, after consultation with the 
State, the Environmental Trustee may employ such attorneys, accountants, custodians, 
environmental consultants, engineers, surveyors, contractors, clerks, and investment counsel as the 
Environmental Trustee may deem necessary and commercially reasonable for the implementation 
of the purposes of the Environmental Trust.  The Environmental Trustee may pay all such Persons 
compensation for services rendered and expenses incurred in accordance with budgets approved as 
provided in Paragraph 4.1.   
 

5.3.4. Limitation of the Environmental Trustee’s Authority.  The Environmental Trustee is 
not authorized to engage in any trade or business with respect to the Environmental Trust Assets or 
proceeds therefrom except those necessary according to this Environmental Trust Agreement or the 
Consent Decree, including, without limitation, the management of the Poor Charlie Assets. 
 
5.4 Other Activities.  The Environmental Trustee may perform other services or be employed by 
other Persons that are not parties to the Environmental Trust as long as the Environmental Trustee 
has sufficient time to carry out all of her duties and responsibilities as set forth in this 
Environmental Trust Agreement and such employment or service be rendered by the Environmental 
Trustee to such other Persons would not in any way hinder or cause the Environmental Trustee to 
not carry out its fiduciary duties to the Environmental Trust.  The Environmental Trustee may 
delegate the performance of services and the fulfillment of responsibilities under this 
Environmental Trust Agreement to other Persons so long as approved in writing by EPA and the 
State.  Such Persons shall be entitled to compensation in the same manner as the Environmental 
Trustee, as provided in Paragraph 5.6. 
 
5.5 Conditions of Environmental Trustee’s Obligations.  The Environmental Trustee accepts 
appointment as the Environmental Trustee subject to the following express terms and conditions: 
 

5.5.1. No Bond.  Notwithstanding any state law to the contrary, the Environmental Trustee, 
including any successor Environmental Trustee, shall be exempt from giving any bond or other 
security in any jurisdiction.   
 

5.5.2. Limitation of Environmental Trustee Liability.  In no event shall the Environmental 
Trustee be held personally liable for any claims asserted against the Environmental Trust except for 
actions or omissions that are determined by a court order to be fraudulent, grossly negligent, or 
willful misconduct.  Except as provided herein, the Environmental Trustee may consult with legal 
counsel, accounting and financial professionals, environmental professionals, and other 
professionals, and shall not be personally liable for any action taken or omission made by it in 
accordance with advice given by such professionals, except in the case of a court order determining 
fraud, gross negligence, or willful misconduct by the Environmental Trustee.  In the absence of 
fraud, gross negligence, or willful misconduct by the Environmental Trustee, as determined by a 
court, the Environmental Trustee shall not be personally liable to Persons seeking payment from or 
asserting actions against the Environmental Trust resulting from the Environmental Trustee 
carrying out the provisions of this Environmental Trust Agreement. 
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5.5.3. Reliance on Documentation.  The Environmental Trustee may rely on, and shall be 
protected in acting upon, any notice, requisition, request, consent, certificate, order, affidavit, letter, 
or other paper or document reasonably believed by it to be genuine and to have been signed or sent 
by the proper person or persons. 
 

5.5.4. Right to Demand Documentation.  Notwithstanding anything else in this 
Environmental Trust, in the administration of the Environmental Trust Assets, the Environmental 
Trustee shall have the right, but shall not be required, to demand before the disbursement of any 
cash or in respect of any action whatsoever within the purview of this Environmental Trust, any 
showings, certificates, opinions, appraisals, or other information, or action or evidence thereof, in 
addition to that required by the terms hereof that the Environmental Trustee reasonably believes to 
be necessary or desirable. 
 
5.6 Environmental Trustee’s Compensation.  The Environmental Trust shall pay its own 
reasonable and necessary costs and expenses, and shall reimburse the Environmental Trustee for the 
actual reasonable out-of-pocket fees, costs, and expenses to the extent incurred by the 
Environmental Trustee in connection with the Environmental Trustee’s duties hereunder, including, 
without limitation, necessary travel, lodging, office rent (to be paid directly by the Environmental 
Trust), professional fees, postage, photocopying, telephone and facsimile charges upon receipt of 
periodic billings, all in accordance with an annual budget or fee schedule approved by the 
Beneficiaries.  The Environmental Trustee shall be entitled to receive reasonable compensation for 
services rendered on behalf of the Environmental Trust in accordance with an annual budget or fee 
schedule approved by the Beneficiaries.   
 
5.7 Termination, Resignation, and Removal of the Environmental Trustee. 
 

5.7.1. Termination of Environmental Trustee.  The rights, powers, duties, and obligations 
of the Environmental Trustee to the Environmental Trust will terminate on the date the 
Environmental Trust is terminated in accordance with Paragraph 2.7 of this Environmental Trust 
Agreement. 
 

5.7.2. Resignation of Environmental Trustee.  The Environmental Trustee may resign by 
giving not less than 60 Days written notice to EPA, the State, and the Court, and such resignation 
either shall take effect: (a) if EPA and the State have consented in writing, upon the date agreed by 
and among the Environmental Trustee, EPA, and the State; or (b) if EPA or the State has not 
consented in writing, upon order of the Court.  If any individual Environmental Trustee becomes 
mentally or physically unable to serve, a certificate so stating from such Environmental Trustee’s 
then attending physician shall constitute such Environmental Trustee’s resignation.  If any 
Environmental Trustee, if a corporation or limited liability company, shall be dissolved or in the 
course of dissolution or liquidation, or is otherwise unable to continue to act as Environmental 
Trustee, as finally determined by EPA (after consultation with the State), a certificate so stating 
from EPA shall constitute such Environmental Trustee’s resignation.  The Environmental Trustee’s 
resignation shall be recorded as provided in this Environmental Trust Agreement immediately prior 
to the recording of the successor Environmental Trustee’s acceptance or upon the effective date of 
resignation, whichever is earlier. 
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5.7.3. Removal of Environmental Trustee.  In the event that EPA or the State finds that the 
Environmental Trustee has violated any provision of this Environmental Trust Agreement or the 
Consent Decree, or is seriously or repeatedly deficient or late in performance of the work required 
under this Environmental Trust Agreement or the Consent Decree, EPA or the State may, with 
concurrence from the other, remove the Environmental Trustee and appoint a successor 
Environmental Trustee pursuant to Paragraph 5.8.   
 
5.8 Appointment of Successor Environmental Trustee.  The Environmental Trustee shall remain 
in its capacity as Environmental Trustee for a reasonable period after termination or resignation to 
allow for the appointment of a successor Environmental Trustee.  A successor Environmental 
Trustee shall be appointed by EPA, after consultation with the State, by an instrument in writing.  
Approval of the successor Environmental Trustee by the current Environmental Trustee is not 
required.  Any successor Environmental Trustee hereunder shall execute an instrument accepting 
such appointment and shall file such acceptance in the Environmental Trust’s records.  Thereupon, 
such successor Environmental Trustee shall, without any further act, become fully vested with all 
the estates, properties, rights, powers, trusts, duties, and other obligations hereunder of its 
predecessor; but such predecessor shall nevertheless, upon written request of the successor 
Environmental Trustee, execute and deliver an instrument transferring to such successor 
Environmental Trustee all the estates, properties, rights, powers, and trusts of such predecessor; and 
every predecessor Environmental Trustee shall deliver all securities and money held by it to its 
successor. 

 
ARTICLE VI 
Beneficiaries 

 
6.1 Beneficiaries.  Only EPA and the State hold beneficial interests in the Environmental Trust, 
and are together the Beneficiaries of the Environmental Trust and each is individually a Beneficiary 
as used in this Environmental Trust Agreement. 
 
6.2 Beneficiary Representation.  The individuals authorized to represent a Beneficiary when 
dealing with the Environmental Trust or its Parties are the representatives named in Paragraph 8.9 
of this Environmental Trust Agreement, who may from time to time provide additional or 
replacement names and addresses of Authorized Representatives. 
 
6.3 No Recourse to Beneficiaries.  In no event shall the Beneficiaries have any responsibility for 
paying any expenses, fees, or other obligations of the Environmental Trust, and in no event shall the 
Environmental Trust or the Environmental Trustee, or any of their agents, representatives, or 
professionals, have recourse to the Beneficiaries therefor. 
 
6.4 Non-Beneficiaries.  No Person not named in Paragraph 6.1 is a beneficiary to the 
Environmental Trust or holds a beneficial interest in the Environmental Trust.   
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ARTICLE VII 
Reporting  

 
7.1 Reports.  As soon as practicable after the end of each quarter, beginning with the quarter 
ending after the Environmental Trust Effective Date, the Environmental Trustee shall submit to 
EPA, the State, and DOJ a written report, including: (a) an accounting of all assets, income, 
earnings, and disbursements of Environmental Trust Assets; (b) a description of any previously 
unreported action taken by the Environmental Trust in performance of its duties which, as 
determined by counsel, public accountants, or other professionals retained by the Environmental 
Trustee, affect the Environmental Trust in a materially adverse way; and (c) a brief description of 
all actions taken in accordance with the Environmental Trust Agreement and the Consent Decree 
during the recently concluded quarter.  The Environmental Trustee shall promptly submit additional 
reports to EPA and the State whenever (as determined by counsel, public accountants, or other 
professionals) a material adverse event occurs that affects the Environmental Trust or the Persons 
receiving payment pursuant to this Environmental Trust Agreement.  In addition, the Environmental 
Trustee shall, upon the reasonable request of EPA or the State, provide documentation to 
substantiate use of Environmental Trust Assets consistently with the terms of the Consent Decree 
and this Environmental Trust Agreement.  
 
7.2 Final Accounting Report.  Environmental Trustee shall provide a final accounting to EPA 
and the State of all Environmental Trust Assets, along with earnings and disbursements therefrom, 
with copies of a closing binder including all documents pertaining to the sale of all Properties, as 
soon as practicable upon sale of all Properties pursuant to Paragraph 3.4. 
 
7.3 Reports in Support of Insurance Claims.  The Environmental Trustee shall also file (or cause 
to be filed) reports and cost analyses in support of claims against insurance carriers at the request of 
EPA and the State and shall provide the United States and the State a copy of any such reports and 
cost analyses.   
 
7.4 Other Reports.  The Environmental Trustee shall also cause to be filed any other statement, 
returns, disclosures, or forms relating to the Environmental Trust that are required by any applicable 
federal or state laws. 

 
ARTICLE VIII 
Miscellaneous 

 
8.1 Modification.  Material modifications to the Environmental Trust may be made only with 
the consent of EPA and the State and by order of the Court, and only to the extent that such 
modification does not change or inhibit the purpose of this Environmental Trust as set forth in 
Paragraph 2.3.  Minor modifications or clarifying amendments may be made upon written approval 
by EPA and the State, as necessary to enable the Environmental Trustee to effectuate the provisions 
of this Environmental Trust Agreement. 
 
8.2 Insurance Claims.  The Environmental Trustee shall reasonably cooperate with and assist 
the United States in: (a) asserting and pursuing claims for coverage against insurance carriers under 
applicable policies, (b) negotiating or litigating to obtain the most favorable resolution of claims 
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under those policies as is reasonable, and (c) executing any agreement resolving claims under those 
policies.   

8.3 Jurisdiction.  The Environmental Trust and the Environmental Trustee are each subject to 
the jurisdiction of the Court for the purposes of enforcing this Environmental Trust Agreement and 
resolving disputes under its terms, including the obligations of the Environmental Trustee to 
perform its obligations hereunder.   

8.4 Laws Governing Construction.  The validity, interpretation, and performance of this 
Environmental Trust shall be governed by the laws of the State of West Virginia and the United 
States, without giving effect to the rules governing the conflicts of law that would require the 
application of the law of another jurisdiction. 

8.5 Severability.  If any provision of this Environmental Trust under any circumstances is held 
invalid and unenforceable, the remainder of this Environmental Trust Agreement, and the 
application of such provision to persons or entities in circumstances other than those as to which it 
is invalid or unenforceable, shall not be affected thereby, and such provisions of this Environmental 
Trust Agreement shall be valid and enforced to the fullest extent permitted by law. 

8.6 Headings.  The headings contained in this Environmental Trust Agreement are solely for 
convenience of reference and do not affect the meaning or interpretation of this Environmental 
Trust Agreement or any of its terms or provision. 

8.7 Construction of Terms.  In the event of any ambiguity or contradiction in the terms of this 
Environmental Trust Agreement, such terms shall be construed so as to conform to the provisions 
of the Consent Decree, where applicable, and so as to fulfill the purposes of this Environmental 
Trust.  Where the provisions of this Environmental Trust Agreement are irreconcilable with the 
provisions of the Consent Decree, the provisions of the Consent Decree shall prevail. 

8.8 Particular Words.  Any words contained in the text of this Environmental Trust shall be read 
as a singular or plural and a masculine, feminine, or neuter as may be applicable in the particular 
context.   

8.9 Authorized Representatives.  The following are the Authorized Representatives of EPA and 
the State. 

EPA:  Robin E. Eiseman, Esq. 
Senior Assistant Regional Counsel 
U.S. Environmental Protection Agency, Region III 
1650 Arch Street (3RC41) 
Philadelphia, PA 19103 

STATE:  Patty Hickman 
Director 
Division of Land Restoration 
West Virginia Department of Environmental Protection 
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 601 57th Street, S.E. 
 Charleston, WV 25304 

 
EPA or the State may, by written notice to the other parties, change its Authorized Representative 
or notice addresses above. 
 
 
THE UNDERSIGNED PARTIES ENTER INTO THIS ENVIRONMENTAL TRUST 
AGREEMENT. 
 
 
FOR POOR CHARLIE AND COMPANY 
 
 
________________________   ____________________________________ 
Date:       Name (print): 
       Title: 
       Address: 
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FOR THE POOR CHARLIE STOCK TRUST 
 
 
________________________   ____________________________________ 
Date:       Name (print): 
       Title: 
       Address: 
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FOR THE ENVIRONMENTAL TRUST: 
 
 
________________________  ______________________________ 
Date:  Name (print): Ann R. Starcher 
  Title:  Trustee 
  Address: P.O. Box 1746 
    Charleston, WV 25326 
  Phone:  304-345-2000 
  Email:  astarcher@lgcr.com 
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FOR EPA: 
 
 
Date:________________________    ______________________________ 

Case 1:16-cv-00043-JPJ-PMS   Document 2-1   Filed 11/03/16   Page 92 of 106   Pageid#: 105



20 

FOR THE STATE: 

Date:________________________ ______________________________ 
Patricia A. Hickman 
Director 
Division of Land Restoration 
West Virginia Department of Environmental 
Protection 
601 57th Street, S.E. 
Charleston, WV 25304 
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AMENDMENT TO THE ROBERT LEVINE 2009 REVOCABLE TRUST  

 
THIS AMENDMENT TO THE ROBERT LEVINE 2009 REVOCABLE TRUST 

(“Revocable Trust Amendment”), made this ____ day of _____, 2016, is acknowledged and 
consented to by the Trustee of the Revocable Trust, Ann R. Starcher (“Trustee”), and the 
Beneficiaries as defined in the Revocable Trust (“Beneficiaries”).  

 
RECITALS: 

 
WHEREAS, Robert Levine established the Robert Levine 2009 Revocable Trust on July 8, 

2009, as the settlor and trustee thereunder, as restated by that certain Restatement of the Robert 
Levine Revocable Trust on August 19, 2009 (jointly, the “Revocable Trust”). 

 
WHEREAS, Robert Levine is now deceased. 
 
WHEREAS, pursuant to the terms of the Revocable Trust, the Revocable Trust is the holder 

of the Poor Charlie Stock Trust (“Poor Charlie Stock Trust”), whereby the Poor Charlie Stock Trust 
holds all of the outstanding shares of Poor Charlie and Company, a West Virginia corporation 
(“Poor Charlie”) and whereby as a result of such ownership, the Trustee is tasked with the 
liquidation of the assets and satisfaction of the liabilities of Poor Charlie.   

 
WHEREAS, the Trustee has determined that the liabilities of Poor Charlie may potentially 

exceed the value of the assets of Poor Charlie, and that it is in the best interests of the Revocable 
Trust to amend the Revocable Trust as to allow the Poor Charlie Stock Trust to be transferred from 
the Revocable Trust into a liquidating trust for the benefit of Creditors (“Environmental Trust”).  
The creditors who have claims or potential claims against Poor Charlie consist of the United States 
Environmental Protection Agency (“EPA”) and the West Virginia Department of Environmental 
Protection (“DEP”, jointly, with EPA, the “Creditors”).   

 
WHEREAS, the provisions of the Revocable Trust are hereby amended to provide for the 

transfer of the Poor Charlie Stock Trust from the Revocable Trust to the Environmental Trust 
pursuant to the Environmental Trust Agreement dated ____________ and attached hereto as 
Exhibit A (“Environmental Trust Agreement”). 

 
WHEREAS, the parties as indicated by their respective signatures below acknowledge that 

the Revocable Trust’s interest in Poor Charlie was limited to its interest in the Poor Charlie Stock 
Trust.  Poor Charlie’s only assets consist of certain real property located in the State of West 
Virginia, cash, and notes receivable due from Robert Levine. The Revocable Trust by virtue of its 
interest in the Poor Charlie Stock Trust never conducted any active business operations on such real 
property located in the State of West Virginia.   

 
NOW, THEREFORE, WITNESSETH, the parties hereby acknowledge and consent as 

follows: 
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1. Purpose.  The primary purpose of this Revocable Trust Amendment is to transfer the 

Poor Charlie Stock Trust into the Environmental Trust created for the benefit of the Creditors to 
facilitate the liquidation of Poor Charlie’s assets to satisfy outstanding contingent claims and 
liabilities of Poor Charlie.  

 
2. Transfer of the Poor Charlie Stock Trust.  The Revocable Trust shall transfer the 

Poor Charlie Stock Trust to the Environmental Trust upon the Environmental Trust Effective Date.  
Upon transfer of the Poor Charlie Stock Trust to the Environmental Trust, Article Five and Article 
Four, Paragraph A.2 of the Revocable Trust shall be deleted from the Revocable Trust and of no 
further force and effect.  Upon its transfer to the Environmental Trust, the Poor Charlie Stock Trust 
shall terminate and its assets shall become assets of the Environmental Trust. 

 
3. Repayment of Note Due Poor Charlie.  Upon transfer of the Poor Charlie Stock 

Trust to the Environmental Trust, the Trustee shall cause any amounts due and owing from Robert 
Levine to Poor Charlie as more particularly detailed in Exhibit B attached hereto to be repaid from 
the Revocable Trust to Poor Charlie.   

 
4. Effective Date.  This Revocable Trust Amendment shall become effective on the 

date hereof. 
 

IN WITNESS WHEREOF the Trustee and Beneficiaries have acknowledged and consented 
to this instrument. 
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By: ___________________________ 
        Ann R. Starcher, Trustee 
 
[Affix notary seal] 
 
 
STATE OF WEST VIRGINIA, 
COUNTY OF  KANAWHA, to-wit: 
 

The foregoing instrument was acknowledged before me this ______ day of 
________________, 2016, by Ann R. Starcher, as Trustee of the 2009 Robert Levine Revocable 
Trust.   
 

My commission expires _____________________________. 
 
      __________________________________ 
      NOTARY PUBLIC 
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By: ___________________________ 

        Natalie Cowley 
 
[Affix notary seal] 
 
 
STATE OF WEST VIRGINIA, 
COUNTY OF  KANAWHA, to-wit: 
 

The foregoing instrument was acknowledged before me this ______ day of 
________________, 2016, by ___________________.   
 

My commission expires _____________________________. 
 
      __________________________________ 
      NOTARY PUBLIC 
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By: ___________________________ 

        Carolyn Cohen, Trustee 
 
 
[Affix notary seal] 
 
 
STATE OF FLORIDA, 
COUNTY OF  _____________________, to-wit: 
 
The foregoing instrument was acknowledged before me this ______ day of ________________, 
2016, by Carolyn Cohen.   
 

My commission expires _____________________________. 
 
      __________________________________ 
      NOTARY PUBLIC 
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By: ___________________________ 

        Marilyn Segal 
 
[Affix notary seal] 
 
 
 

 
STATE OF FLORIDA, 
COUNTY OF  _____________________, to-wit: 
 
The foregoing instrument was acknowledged before me this ______ day of ________________, 
2016, by Marilyn Segal.   
 

My commission expires _____________________________. 
 
      __________________________________ 
      NOTARY PUBLIC 
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        By: _________________________ 
              Debra Levine 
[Affix notary seal] 
 
STATE OF ________________, 
COUNTY OF  _____________________, to-wit: 
 
The foregoing instrument was acknowledged before me this ______ day of ________________, 
2016, by Debra Levine.   
 

My commission expires _____________________________. 
 
      __________________________________ 
      NOTARY PUBLIC 
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AMENDED AND RESTATED BYLAWS OF  
POOR CHARLIE AND COMPANY 

WHEREAS, Poor Charlie and Company (“Poor Charlie” or the “Corporation”) is a party to that 
certain Consent Decree whereby Poor Charlie has settled certain claims asserted by the United 
States of America, on behalf of the Environmental Protection Agency (“EPA”) relating to the Twin 
Cities Iron and Metal Superfund Site (the “Consent Decree”). 

WHEREAS, pursuant to the Consent Decree, Poor Charlie is bound to certain terms and provisions. 

WHEREAS, pursuant to the Consent Decree, an Environmental Trust was established to which the 
Poor Charlie Stock Trust and all of its assets were transferred from the Robert Levine 2009 
Revocable Trust (the “Environmental Trust”).  A copy of the Environmental Trust Agreement is 
attached hereto as Exhibit A. 

WHEREAS, the Environmental Trust is now the sole shareholder of Poor Charlie. 

WHEREAS, the Environmental Trust Agreement stipulates certain terms and provisions to which 
Poor Charlie shall be obligated and bound, and which the Environmental Trustee (as defined in the 
Environmental Trust Agreement) shall have the authority and power under Article VI herein to 
carry out.   

WHEREAS, these amended and restated bylaws provide for a single member Board of Directors 
(the “Director”). 

WHEREAS, these amended and restated bylaws are hereby unanimously approved and adopted 
pursuant to W. Va. Code § 31D-10-1020(a) by the Environmental Trust, as the sole shareholder of 
Poor Charlie. 

ARTICLE I.  OFFICES  

 The principal office of the Corporation shall be 300 Summers Street, Suite 700, Charleston, 
West Virginia 25301, or such other office as the Director may designate. 
 

ARTICLE II.  SHAREHOLDERS 

 Section 1.  Annual Meeting.  The shareholders shall meet not less than annually at the 
Corporation’s principal office or such other location as announced by written notice.  The failure to 
hold an annual meeting in accordance with these Bylaws does not affect the validity of any 
corporate action. 

 Section 2.  Special Meeting.  Special meetings of the shareholders for any purpose or 
purposes, shall be called by the Director at the request of a majority of shareholders of the 
Corporation. 

 Section 3.  Place of Meeting.  The Director may designate any place as the place of meeting 
for any annual meeting or special meeting of shareholders called by the Director.  
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 Section 4.  Notice.  Written notice stating the place, day and hour of the meeting and in case 
of a special meeting, the purpose or purposes for which the meeting is called, shall be in writing and 
mailed to each shareholder not less than 10 days prior to such meeting.  Such notice shall be 
deemed to be delivered when deposited in the United States mail addressed to the shareholder at his 
last known address with postage thereon paid.  A waiver of notice of any such meeting signed by a 
shareholder will obviate the necessity of giving such shareholder written notice. 

  Section 5.  Informal Action by Shareholder.  Any action required to be taken at a meeting of 
the shareholders or any action, which may be taken at a meeting of the shareholders, may be taken 
without a meeting if a consent, in writing, setting forth the action so taken, shall be signed by all the 
shareholders entitled to vote with respect to the subject matter thereof.  

 Section 6.  Quorum.  Sixty percent of the outstanding voting shares of the Corporation 
entitled to vote, represented in person or by proxy, shall constitute a quorum at a meeting of 
shareholders. 

 Section 7.  Proxies.  At all meetings of the shareholders, a shareholder may vote in person or 
by proxy executed in writing by the shareholder or by his duly authorized attorney-in-fact.  Such 
proxy shall be filed with the President of the Corporation before or at the time of the meeting.  

 Section 8.  Voting for Director.  At each election for the Director every shareholder entitled 
to vote at such election shall have the right to vote in person or by proxy the number of shares 
owned by him for the Director.   

 Section 9.  Shareholder Control.  The shareholders shall have the power and authority to 
direct the Director to execute or undertake any action the shareholders deem necessary, including 
but not limited to the operation and management of the Corporation, the execution of contracts or 
agreements, the sale of assets or real property, and the winding up of the Corporation. 

ARTICLE III.  BOARD OF DIRECTORS 

 Section 1.  Duties and Number of Directors.  The business property and affairs of the 
Corporation shall be managed and controlled by the Director, subject to the terms and purposes of 
the Consent Decree and the Environmental Trust Agreement. 

 Section 2.  Tenure and Qualifications.  The Director shall hold office until the next annual 
meeting of shareholders and until his successor shall have been elected or qualified.  The Director 
need not be a resident of the State of West Virginia or shareholder of the Corporation.  

 Section 3.  Action Without a Meeting.  Any action that may be taken by the Director at a 
meeting may be taken without a meeting with consent, in writing, setting forth the action and signed 
by the Director. 

 Section 4.  Removal of Directors.  At a meeting called expressly for that purpose the 
Director may be removed by a vote of the majority of the shares then entitled to vote at an election 
of the Director. 
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 Section 5.  Vacancies.  If there is no Director for any reason, the Director may be appointed 
by the affirmative vote of a majority of the shares then entitled to vote at an election of the Director.  
The Director elected to fill a vacancy shall be elected for the unexpired term of their predecessor in 
office. 

 Section 6.  Shareholder Authority.  The Director is subject to any and all directions and 
order given by the shareholders, subject to West Virginia law.    

ARTICLE IV.  MEETING OF BOARD OF DIRECTORS 

  Section 1.  Regular Meeting.  There shall be a regular meeting of the Director immediately 
following and at the same place as the annual shareholders' meeting.  No notice other than this 
bylaw need be given for such meeting.  

  Section 2.  Special Meetings. The Director may call a special meeting wherein he may take 
action pursuant to these amended and restated bylaws or West Virginia law.  

  Section 3.  Notice.  No notice is required for a special meeting of the Director because the 
Director is the sole participant.  

ARTICLE V.  OFFICERS 

 Section 1.  Officers.  The President shall be appointed by the Director and be the sole officer 
of the Corporation.  The Director may appoint herself or another natural person as the President of 
the Corporation. The Director may remove the President and name a successor officer at any time 
by a written notice to the President.  An officer shall serve in office until his successor shall have 
been duly elected or until death, resignation or removal by the Director. If the officer resigns, dies, 
becomes mentally incompetent or is removed by the Director, then the Director shall appoint a 
successor.  

 Section 2.  President. The President shall be the principal executive officer of the 
Corporation, and, subject to the control of the Director, shall, in general, supervise and control any 
business and affairs of the Corporation, subject to the terms and purposes of the Consent Decree 
and the Environmental Trust Agreement.  The President may sign and acknowledge any and all 
instruments requiring the signature and acknowledgment of the Corporation.  The President shall 
perform any and all other duties required of corporate officers by West Virginia law.   

 Section 3.  Appointment and Term of Office.  The President shall be appointed by the 
Director at the annual regular election of the Director and hold office until his successor shall have 
been appointed or until death or until resignation or shall have been removed by the Director. 

ARTICLE VI.  ENVIRONMENTAL TRUST 
 

 Notwithstanding anything stated herein, the Environmental Trust, through the 
Environmental Trustee, shall have the full power and authority to direct Poor Charlie’s actions to 
ensure compliance with the Consent Decree and the Environmental Trust Agreement, and the 
actions of the Director, and any and all officers, shareholders, or agents of Poor Charlie shall be 
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consistent with the terms and purposes of the Consent Decree and the Environmental Trust 
Agreement at all times. 

ARTICLE VII.  CERTIFICATES FOR SHARES AND THEIR TRANSFERS 

 Section 1.  Certificates for Shares.  Certificates representing shares of the Corporation shall 
be in the form determined by the Director.  Such certificates shall be signed by the President. 

  Section 2.  Lost or Destroyed Certificates.  In the event that a certificate for shares should 
become lost or destroyed, the owner (as shown on the stock transfer book of the Corporation) may 
file an affidavit with the Director setting forth the circumstances of such loss or destruction. 
Thereupon the Director may cause a new certificate to be issued to such owner in lieu of the lost or 
destroyed certificate.  The Director, in his discretion, may require such owner to post a security 
bond with sufficient surety and publish notice of the loss or destruction of such certificate or 
certificates as set forth by the Statutes of the State of West Virginia. 

  Section 3.  Transfer of Shares of Stock.  Shares of stock of the Corporation shall be 
transferable only on the books of the Corporation by the holder thereof in person or by his attorney, 
upon surrender and cancellation of certificates of a like number of shares. 

ARTICLE VIII. CORPORATE SEAL  

 The Director may adopt a seal, an impression of which shall be made in the minutes at the 
time of its adoption and such seal shall be the corporate seal of the Corporation. 
 

ARTICLE IX.  NOTICE 

 Whenever any notice is required to be given to any shareholders or any Director of the 
Corporation, under the provisions of these bylaws or under the provisions of the Statutes of the 
State of West Virginia, a waiver thereof, in writing, signed by the person or persons entitled to such 
notice shall be deemed equivalent to the timely giving of such notices. 

 

ARTICLE X.  AMENDMENT 

 These bylaws may not be altered, amended, repealed or added to except by vote of seventy-
five percent (75%) of the shareholders. 
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	I. BACKGROUND
	II. JURISDICTION
	1. This Court has jurisdiction over the subject matter of this action pursuant to 28 U.S.C. §§ 1331 and 1345 and 42 U.S.C. §§ 9607 and 9613(b) and also has personal jurisdiction over Settling Defendant, the Trusts, and the Revocable Trust.  Solely for...

	III. PARTIES BOUND
	2. This Consent Decree is binding upon the United States, the Trusts, the Revocable Trust, and Settling Defendant and its successors and assigns.

	IV. DEFINITIONS
	3. Unless otherwise expressly provided in this Consent Decree, terms used in this Consent Decree that are defined in CERCLA or in regulations promulgated under CERCLA shall have the meaning assigned to them in CERCLA or in such regulations.  Whenever ...
	a. “CERCLA” shall mean the Comprehensive Environmental Response, Compensation, and Liability Act, as amended, 42 U.S.C. §§ 9601-9675.
	b. “Consent Decree” shall mean this Consent Decree and all appendices attached hereto.  In the event of conflict between this Consent Decree and any appendix, this Consent Decree shall control.
	c. “Day” or “day” shall mean a calendar day.  In computing any period of time under this Consent Decree, where the last day would fall on a Saturday, Sunday, or federal holiday, the period shall run until the close of business of the next working day.
	d. “DOJ” shall mean the U.S. Department of Justice and its successor departments, agencies, or instrumentalities.
	e. “Effective Date” shall mean the date upon which the approval of this Consent Decree is recorded on the Court’s docket.
	f. “Environmental Trust” shall mean the Environmental Trust that is created pursuant to Section VII of this Consent Decree and the Environmental Trust Agreement.
	g. “Environmental Trustee” shall mean Ann R. Starcher or her successor, as the then serving trustee of the Environmental Trust.
	h. “Environmental Trust Account” shall mean an account established pursuant to paragraph 2.4 of the Environmental Trust Agreement and any Poor Charlie Account.
	i. “Environmental Trust Agreement” shall mean the trust agreement in the form of Appendix E, which has been fully executed pursuant to Paragraph 9.
	j. “Environmental Trust Assets” shall mean any and all assets of the Environmental Trust, including, without limitation, all of the stock of Poor Charlie and Company and the Poor Charlie Assets.
	k. “EPA” shall mean the U.S. Environmental Protection Agency and its successor departments, agencies, or instrumentalities.
	l. “EPA Hazardous Substance Superfund” shall mean the Hazardous Substance Superfund established by the Internal Revenue Code, 26 U.S.C. § 9507.
	m. “Financial Information” shall mean those financial documents identified in Appendix B.
	n. “Insurance Information” shall mean those insurance documents identified in Appendix C.
	o. “Insurance Policies” shall mean all liability insurance policies issued to or for the benefit of Poor Charlie and Company, Cremer Iron & Metal Co., Raleigh Junk Co., Robert Corporation (d/b/a Twin City Iron and Metal), and/or any predecessor in int...
	p. “Interest” shall mean interest at the rate specified for interest on investments of the EPA Hazardous Substance Superfund established by 26 U.S.C. § 9507, compounded annually on October 1 of each year, in accordance with 42 U.S.C. § 9607(a).  The a...
	q. “Judgment” shall mean the final judgment in the amount of $3,401,833.31 entered pursuant to Paragraph 5 of this Consent Decree.
	r. “Net Sales Proceeds” shall mean all consideration received from the sale of all or any portion of the Properties, less reasonable costs of sale as approved by EPA, after consultation with the State, including customary real estate brokerage fees an...
	s. “Oversight Agency” shall mean the governmental agency that is serving as the lead agency overseeing implementation of Response Actions at the Properties.  As of the lodging of the Consent Decree, the Oversight Agency is WVDEP.  EPA and the State ma...
	t. “Paragraph” shall mean a portion of this Consent Decree identified by an Arabic numeral or an upper or lower case letter.
	u. “Parties” shall mean the United States, the Settling Defendant, the Poor Charlie Stock Trust, the Revocable Trust and the Environmental Trust.
	v. “Plaintiff” shall mean the United States.
	w. “Poor Charlie Account” shall mean any of the following accounts held by Settling Defendant: (i) operating account with Branch Banking & Trust Company, (ii) investment account with Wells Fargo, and (iii) any and all other accounts as may currently e...
	x. “Poor Charlie Assets” includes any and all assets of Poor Charlie, including the Properties, cash, cash equivalents, accounts receivable, Poor Charlie Accounts, equipment, licenses, and permits.
	y. “Poor Charlie Stock Trust” shall mean the Poor Charlie Stock Trust as it currently exists, which holds all the stock of Poor Charlie and Company.  This Consent Decree contemplates its transfer from the Revocable Trust to the stand-alone Environment...
	z. “Properties” shall mean all real property owned by the Settling Defendant as of the Effective Date, including: i) the “Sattes Yard” property, located at Owens Street, Nitro, West Virginia; ii) the “Riverside” property, located at U.S. Route 60 E, G...
	aa. “RCRA” shall mean the Solid Waste Disposal Act, 42 U.S.C. §§ 6901-6992 (also known as the Resource Conservation and Recovery Act).
	bb. “Response Actions” shall mean the work required by the Voluntary Remediation Agreements entered into between WVDEP and Poor Charlie and Company for Sattes Yard (dated December 12, 2000), Riverside Yard (dated October 11, 2000), and Cremer Iron and...
	cc. “Revocable Trust” shall mean the Robert Levine 2009 Revocable Trust.
	dd. “Section” shall mean a portion of this Consent Decree identified by a Roman numeral.
	ee. “Settling Defendant” shall mean Poor Charlie and Company.
	ff. “Site” shall mean the Twin Cities Iron and Metal Superfund Site, encompassing approximately 12 acres, located along 950-1000 Fairview Street in Bristol, Virginia, and generally designated by the following tax parcel numbers: Parcels 29-9-1A, 29-9-...
	gg. “State” shall mean the State of West Virginia, by and through the West Virginia Department of Environmental Protection.
	hh. “Trusts” shall mean the Poor Charlie Stock Trust and, once established, the Environmental Trust, as well as the Trustee of each Trust.
	ii. “United States” shall mean the United States of America and each department, agency, and instrumentality of the United States, including EPA.


	V. STATEMENT OF PURPOSE
	4. By entering into this Consent Decree, the mutual objective of the Parties is for Settling Defendant to resolve its alleged civil liability for the Site under Sections 107 and 113 of CERCLA, 42 U.S.C. §§ 9607 and 9613, as provided in Section X (Cove...
	a. Creating an Environmental Trust for the benefit of the United States and the State and transferring the Poor Charlie Stock Trust to that Environmental Trust; and
	b. Assigning Settling Defendant’s rights to claim proceeds from Insurance Policies to the United States for all response costs incurred and to be incurred in connection with the Site and for the costs of remediating the Properties.


	VI. JUDGMENT AND NOTICE OF LIEN
	5. Settling Defendant and the Trusts consent to entry of a judgment against Settling Defendant and in favor of the Plaintiff in the amount of $3,401,833.31 for unreimbursed response costs incurred by the United States at the Site, plus Interest runnin...

	VII. CREATION OF ENVIRONMENTAL TRUST
	6. Settling Defendant and the Poor Charlie Stock Trust shall establish an Environmental Trust in accordance with this Section.  Settling Defendant and the Poor Charlie Stock Trust shall cooperate fully in the establishment and implementation of the En...
	7. The purpose of the Environmental Trust is to act for the benefit of the United States and the State by:
	a. accepting the transfer of the Poor Charlie Stock Trust from the Revocable Trust, managing Environmental Trust Assets, and making disbursements therefrom as reasonably necessary in order to execute the purposes of the Environmental Trust as provided...
	b. implementing Response Actions at the Properties;
	c. upon approval by EPA, after consultation with the State, selling, leasing, or otherwise disposing of the Properties;
	d. disbursing the Net Sales Proceeds and other Environmental Trust Assets in accordance with the Consent Decree and the Environmental Trust Agreement; and
	e. designating corporate officers and taking other measures necessary to maintain valid corporate status for Settling Defendant.

	8. The United States, on behalf of EPA and DOJ, and the State, and any of their respective officers, directors, agents, employees, affiliates, successors, or assigns, shall not be deemed to be an owner, operator, trustee, partner, agent, shareholder, ...
	9. Upon the Effective Date, Settling Defendant and the Trusts shall submit to EPA a fully executed Environmental Trust Agreement, to be signed by the Environmental Trustee, the trustee for the Poor Charlie Stock Trust, and Settling Defendant’s corpora...
	10. Upon the Effective Date, the Revocable Trust shall enter into the Amendment to the Robert Levine 2009 Revocable Trust authorizing transfer of the Poor Charlie Stock Trust to the Environmental Trust, which shall be in the form attached to this Cons...
	11. Upon the Effective Date, Settling Defendant and the Revocable Trust shall transfer the Poor Charlie Stock Trust to the Environmental Trust.  No assets shall be removed from the Poor Charlie Stock Trust prior to its transfer to the Environmental Tr...
	12. All Environmental Trust Assets shall be used solely for the purposes provided in this Consent Decree and the Environmental Trust Agreement, with the remainder to be distributed pursuant to Paragraph 17.b.
	13. The Revocable Trust shall retain no ownership or residual interest whatsoever with respect to the Environmental Trust or the Environmental Trust Assets after making the required transfer to the Environmental Trust pursuant to Paragraph 11, except ...
	14. Upon transfer of the Poor Charlie Stock Trust to the Environmental Trust pursuant to Paragraph 11, Settling Defendant, the Trusts, and the Revocable Trust shall provide notice of such transfer to the United States and the State in accordance with ...
	15. Upon transfer of the Poor Charlie Stock Trust to the Environmental Trust pursuant to Paragraph 11, Settling Defendant shall amend its corporate bylaws to conform with Appendix G to this Consent Decree, to effectuate the purposes of the Consent Dec...
	16. Disposition of the Properties.
	a. Except as provided in Paragraph 16.c below, after completing Response Actions on a Property pursuant to paragraph 3.1 of the Environmental Trust Agreement, the Environmental Trustee shall cause the Settling Defendant to use all reasonable efforts t...
	b. To the extent that any existing lease on a Property expires during the term of this Environmental Trust, and subject to approval of EPA, after consultation with the State, the Environmental Trustee may authorize the Settling Defendant to lease a Pr...
	c. Subject to approval of EPA, after consultation with the State, the Environmental Trustee may cause the Settling Defendant to propose a sale of a Property while Response Actions are still pending on that Property, provided that the prospective purch...
	d. Proceeds from any approved sale of Property under this Paragraph shall be distributed as provided in Paragraph 17.a.  In the event of any approved lease under Paragraph 16.b, any net proceeds shall be paid by the Settling Defendant to an Environmen...

	17. Distribution of Environmental Trust Assets.
	a. Distribution of Proceeds from Property Sale.  At the time the Settling Defendant closes on the sale of all or any portion of the Properties, the Environmental Trustee shall distribute the proceeds as follows:
	i. First, the Environmental Trustee shall pay the reasonable costs of sale as approved by EPA, after consultation with the State, including customary real estate brokerage fees and closing costs, which shall mean attorneys’ fees for the closing, prope...
	ii. Second, the Environmental Trustee shall deposit the Net Sales Proceeds into an Environmental Trust Account for use consistent with the purposes of the Environmental Trust Agreement and this Consent Decree.
	b. Final Distribution of Environmental Trust Assets.  As set forth in paragraph 2.7 of the Environmental Trust Agreement, the Environmental Trust may be terminated when all assets are exhausted or when EPA, after consultation with the State, finds tha...
	i. First, the Environmental Trustee shall pay EPA the amount necessary to satisfy the Judgment in full.
	ii. Second, the Environmental Trustee shall pay any remaining cash or cash equivalents to the Revocable Trust.

	VIII. INSURANCE PROCEEDS
	18. The Settling Defendant, the Revocable Trust, and the Trusts, to the extent they have any interest or control, hereby assign to the United States all rights to insurance proceeds under the Insurance Policies, including but not limited to all rights...
	19. Settling Defendant and the Environmental Trust shall not be required by this Consent Decree or the assignment in Paragraph 18 to fund any litigation against the insurers, nor shall they be required to travel to any location outside the Western Dis...
	20. The United States may, at its election and at its sole expense, pursue and conduct (or pay to conduct) any coverage claims, including without limitation any future litigation against the insurers, subject to any reimbursement pursuant to Paragraph...
	21. Settling Defendant agrees that 100% of any recovery from applicable Insurance Policies shall be paid to the United States in satisfaction of the Judgment, and any recovery in excess of the judgment amount shall be disbursed pursuant to Paragraph 2...
	22. In the event that the United States recovers an amount in excess of the Judgment, then that amount shall be disbursed as follows:
	a. First, to the Environmental Trust solely for use in completing Response Actions at the Properties, and only to the extent that Environmental Trust Assets are insufficient for that purpose;
	b. Second, to the United States for any costs incurred in enforcing the Judgment plus applicable interest, including costs incurred in pursuing claims for coverage under the Insurance Policies pursuant to Paragraph 20;
	c. Third, to the State for any unreimbursed costs incurred in overseeing the Response Actions at the Properties; and
	d. Fourth, any funds remaining after payment under Paragraph 22.a, 22.b, and 22.c shall be returned to the Revocable Trust.

	23. The Environmental Trust shall provide notice to EPA, the State, and the Revocable Trust of the timing and amount of any disbursement pursuant to Paragraph 22, including documentation supporting the amount disbursed to each entity.

	IX. PAYMENT OF UNITED STATES RESPONSE COSTS
	24. The Environmental Trust shall provide written notice to DOJ and EPA in accordance with Section XVI (Notices and Submissions) of upcoming payments to be made to the United States pursuant to the terms of the Consent Decree and/or Environmental Trus...
	25. Payments to the United States shall be made at https://www.pay.gov to the U.S. Department of Justice account, in accordance with instructions provided to the Environmental Trust by the Financial Litigation Unit (“FLU”) of the U.S. Attorney’s Offic...
	26. Deposit of Payment.  The total amount to be paid pursuant to the United States pursuant to this Consent Decree and the Environmental Trust Agreement shall be deposited by EPA in the EPA Hazardous Substance Superfund.
	27. Notice of Payment.  At the time of payment to the United States, Settling Defendant or the Environmental Trustee, as applicable, shall send notice that payment has been made to EPA and DOJ in accordance with Section XVI (Notices and Submissions) a...

	X. COVENANTS NOT TO SUE BY UNITED STATES
	28. Except as specifically provided in Section XI (Reservation of Rights by United States), the United States covenants not to sue or to take administrative action against Settling Defendant, the Trusts, or the Revocable Trust pursuant to Sections 106...

	XI. RESERVATION OF RIGHTS BY UNITED STATES
	29. The United States reserves, and this Consent Decree is without prejudice to, all rights against Settling Defendant, the Trusts, and the Revocable Trust with respect to all matters not expressly included within the Covenants Not to Sue by United St...
	a. liability of Settling Defendant, the Trusts, and the Revocable Trust for failure to meet a requirement of this Consent Decree;
	b. criminal liability;
	c. liability for damages for injury to, destruction of, or loss of natural resources, and for the costs of any natural resource damage assessments;
	d. liability based on the ownership or operation of the Site by Settling Defendant and the Environmental Trust when such ownership or operation commences after signature of this Consent Decree by Settling Defendant and the Environmental Trust;
	e. liability based on Settling Defendant’s and the Environmental Trust’s transportation, treatment, storage, or disposal, or arrangement for transportation, treatment, storage, or disposal of a hazardous substance or a solid waste at or in connection ...
	f. liability arising from the past, present, or future disposal, release or threat of release of a hazardous substance, pollutant, or contaminant outside of the Site.

	30. Notwithstanding any other provision of this Consent Decree, the United States reserves, and this Consent Decree is without prejudice to, the right to reinstitute or reopen this action, or to commence a new action seeking relief other than as provi...

	XII. COVENANTS BY SETTLING DEFENDANT, THE TRUSTS,
	AND THE REVOCABLE TRUST
	31. Settling Defendant, the Trusts, and the Revocable Trust covenant not to sue and agree not to assert any claims or causes of action against the United States, or its contractors or employees, with respect to the Site, the Properties, and this Conse...
	a. any direct or indirect claim for reimbursement from the Hazardous Substance Superfund based on Sections 106(b)(2), 107, 111, 112, or 113 of CERCLA, 42 U.S.C. §§ 9606(b)(2), 9607, 9611, 9612, or 9613, or any other provision of law;
	b. any claim arising out of response actions at or in connection with the Site or the Properties, including any claim under the United States Constitution, the Virginia or West Virginia Constitution, the Tucker Act, 28 U.S.C. § 1491, the Equal Access ...
	c. any claim pursuant to Sections 107 or 113 of CERCLA, 42 U.S.C. §§ 9607 or 9613, Section 7002(a) of RCRA, 42 U.S.C. § 6972(a), or state law, relating to the Site or the Properties.

	32. Except as provided in Paragraph 34 (claims against other potentially responsible parties) and Paragraph 39 (res judicata and other defenses), these covenants not to sue shall not apply in the event the United States brings a cause of action or iss...
	33. Nothing in this Consent Decree shall be deemed to constitute approval or preauthorization of a claim within the meaning of Section 111 of CERCLA, 42 U.S.C. § 9611, or 40 C.F.R. 300.700(d).
	34. Settling Defendant, the Trusts, and the Revocable Trust agree not to assert any claims and to waive all claims or causes of action (including but not limited to claims or causes of action under Sections 107(a) and 113 of CERCLA, 42 U.S.C. §§ 9607(...

	XIII. EFFECT OF SETTLEMENT/CONTRIBUTION
	35. Except as provided in Paragraph 34 (claims against other PRPs), nothing in this Consent Decree shall be construed to create any rights in, or grant any cause of action to, any person not a Party to this Consent Decree.  Except as provided in Secti...
	36. The Parties agree, and by entering this Consent Decree this Court finds, that this settlement constitutes a judicially-approved settlement for purposes of Section 113(f)(2) of CERCLA, 42 U.S.C. § 9613(f)(2), and that Settling Defendant, the Trusts...
	37. The Parties further agree, and by entering this Consent Decree this Court finds, that the Complaint filed by the United States in this action is a civil action within the meaning of Section 113(f)(1) of CERCLA, 42 U.S.C. § 9613(f)(1), and that thi...
	38. Settling Defendant or the Environmental Trust, as applicable, shall, with respect to any suit or claim brought by it for matters related to this Consent Decree, notify EPA and DOJ in writing no later than 60 days prior to the initiation of such su...
	39. In any subsequent administrative or judicial proceeding initiated by the United States for injunctive relief, recovery of response costs, or other relief relating to the Site, Settling Defendant, the Trusts, and the Revocable Trust shall not asser...

	XIV. CERTIFICATION
	40. Settling Defendant and the Poor Charlie Stock Trust certify that, to the best of their knowledge and belief, after thorough inquiry, they have:
	a. not altered, mutilated, discarded, destroyed or otherwise disposed of any records, reports, or information (including records, reports, documents and other information in electronic form) (hereinafter referred to as “Records”) relating to their pot...
	b. submitted to EPA financial information that fairly, accurately, and materially sets forth Settling Defendant’s financial circumstances, and that those circumstances have not materially changed between the time the financial information was submitte...

	41. Insurance Claims Certification.  Settling Defendant and the Poor Charlie Stock Trust certify that, to the best of their knowledge and belief, after thorough inquiry, they have fully disclosed to the United States the existence of any Insurance Pol...
	42. The Revocable Trust certifies that, to the best of its knowledge and belief, after thorough inquiry, it:
	a. has no Records relating to activities at the Site, potential liability of any person under CERCLA at the Site, Settling Defendant’s financial circumstances, or Insurance Policies, and
	b. has not altered, mutilated, discarded, destroyed or otherwise disposed of any such Records since the earlier of notification to Settling Defendant of potential liability by the United States or the Commonwealth of Virginia.


	XV. ACCESS TO INFORMATION
	43. Settling Defendant and the Trusts shall provide to EPA, upon request, copies of all Records within their possession or control or that of their contractors or agents relating to activities at the Site, including, but not limited to, sampling, anal...
	44. Privileged and Protected Claims.
	a. Settling Defendant and the Trusts may assert that all or part of a Record is privileged or protected as provided under federal law, provided they comply with Paragraph 44.b, and except as provided in Paragraph 44.c.
	b. If Settling Defendant or a Trust asserts a claim of privilege or protection, it shall provide Plaintiff with the following information regarding such Record: its title; its date; the name, title, affiliation (e.g., company or firm), and address of ...
	c. Settling Defendant and the Trusts may make no claim of privilege or protection regarding:
	i. any data regarding the Site, including but not limited to, all sampling, analytical, monitoring, hydrogeologic, scientific, chemical, radiological, or engineering data, or the portion of any other Record that evidences conditions at or around the S...
	ii. the portion of any Record that Settling Defendant or any Trust is required to create or generate pursuant to this Consent Decree.


	45. Business Confidential Claims.  Settling Defendant and the Trusts may assert that all or part of a Record submitted to Plaintiff under this Section is business confidential to the extent permitted by and in accordance with Section 104(e)(7) of CERC...
	46. Notwithstanding any provision of this Consent Decree, the United States retains all of its information gathering and inspection authorities and rights, including enforcement actions related thereto, under CERCLA, RCRA, and any other applicable sta...

	XVI. NOTICES AND SUBMISSIONS
	47. Whenever, under the terms of this Consent Decree, notice is required to be given or a document is required to be sent by one party to another, it shall be directed to the individuals at the addresses specified below, unless those individuals or th...

	XVII. RETENTION OF JURISDICTION
	48. This Court shall retain jurisdiction over this matter for the purpose of interpreting and enforcing the terms of this Consent Decree.

	XVIII. INTEGRATION/APPENDICES
	49. This Consent Decree and its appendices constitute the final, complete and exclusive agreement and understanding between the Parties with respect to the settlement embodied in this Consent Decree.  The Parties acknowledge that there are no represen...

	XIX. LODGING AND OPPORTUNITY FOR PUBLIC COMMENT
	50. This Consent Decree shall be lodged with the Court for a period of not less than 30 days for public notice and comment.  The United States reserves the right to withdraw or withhold its consent if the comments regarding the Consent Decree disclose...
	51. If for any reason this Court should decline to approve this Consent Decree in the form presented, this Consent Decree is voidable at the sole discretion of any Party and the terms of the Consent Decree may not be used as evidence in any litigation...

	XX. SIGNATORIES/SERVICE
	52. Each undersigned representative of Settling Defendant, the Trusts, the Revocable Trust, and the Deputy Chief, U.S. Department of Justice, Environment and Natural Resources Division, Environmental Enforcement Section, certifies that he or she is au...
	53. Settling Defendant, the Trusts, and the Revocable Trust agree not to oppose entry of this Consent Decree by this Court or to challenge any provision of this Consent Decree, unless the United States has notified Settling Defendant, the Trusts, and ...
	54. Settling Defendant shall identify, on the attached signature page, the name and address of an agent who is authorized to accept service of process by mail on its behalf with respect to all matters arising under or relating to this Consent Decree. ...

	XXI. FINAL JUDGMENT
	55. Upon entry of this Consent Decree by the Court, this Consent Decree shall constitute the final judgment between the United States and Settling Defendant.  The Court finds that there is no just reason for delay and therefore enters this judgment as...
	1.1 Definitions.  The following terms as used in this Environmental Trust Agreement shall have the definitions given below:
	1.1.1 “Article” shall mean a portion of this Environmental Trust Agreement identified by a Roman numeral.
	1.1.2 “Authorized Representative” shall mean those individuals or their designated successors who have the authority for all purposes of this Environmental Trust Agreement to take any action or give any approval required herein for any party or entity.
	1.1.3 “Beneficiaries” shall mean the United States of America on behalf of EPA, and West Virginia, by and through the West Virginia Department of Environmental Protection.
	1.1.4 “CERCLA” shall mean the Comprehensive Environmental Response, Compensation and Liability Act, as amended, 42 U.S.C. §§ 9601-9675.
	1.1.5 “Consent Decree” shall mean the CERCLA Consent Decree in United States v. Poor Charlie and Company (W.D. Va.).
	1.1.6 “Consent Decree Effective Date” shall mean the date upon which the approval of the Consent Decree is recorded on the Court’s docket.
	1.1.7 “Court” shall mean the United States District Court for the Western District of Virginia.
	1.1.8 “Day” or “day” shall mean a calendar day.  In computing any period of time under this Environmental Trust Agreement, where the last day would fall on a Saturday, Sunday, or federal holiday, the period shall run until the close of business of the...
	1.1.9 “DOJ” shall mean the United States Department of Justice and any successor departments, agencies, or instrumentalities of the United States.
	1.1.10 “Environmental Trust” shall mean the Environmental Trust established pursuant to Section VII of the Consent Decree and this Environmental Trust Agreement.
	1.1.11 “Environmental Trustee” shall mean Ann R. Starcher or her successor, as the then serving trustee of the Environmental Trust.
	1.1.12 “Environmental Trust Account” shall mean an account established pursuant to Paragraph 2.4 of this Agreement and any Poor Charlie Account.
	1.1.13 “Environmental Trust Assets” shall mean any and all assets of the Environmental Trust, including, without limitation, all of the stock of Poor Charlie and the Poor Charlie Assets.
	1.1.14 “Environmental Trust Effective Date” shall mean the date upon which all Environmental Trust Parties have signed this Environmental Trust Agreement or the Consent Decree Effective Date, whichever is later.
	1.1.15 “Environmental Trust Parties” shall mean the Poor Charlie Stock Trust, Poor Charlie, and the Environmental Trustee.
	1.1.16 “EPA” shall mean the United States Environmental Protection Agency and any successor departments, agencies, or instrumentalities.
	1.1.17 “Net Sales Proceeds” shall mean all consideration received from the sale of all or any portion of the Properties, less reasonable costs of sale as approved by EPA, after consultation with the State, including customary real estate brokerage fee...
	1.1.18 “Oversight Agency” shall mean the governmental agency that is serving as the lead agency overseeing implementation of Response Actions at the Properties.  As of the lodging of the Consent Decree, the Oversight Agency will be WVDEP.  EPA and the...
	1.1.19 “Person” shall mean an individual, corporation, company, partnership, joint venture, association, trust, charitable foundation, unincorporated organization, government or any agency or political subdivision thereof, or any other entity.
	1.1.20 “Poor Charlie Account” shall mean the following accounts held by Poor Charlie: (i) operating account with Branch Banking & Trust Company, (ii) investment account with Wells Fargo, and (iii) any and all other accounts as may currently exist or b...
	1.1.21 “Poor Charlie Assets” includes any and all assets of Poor Charlie, including the Properties, cash, cash equivalents, accounts receivable, Poor Charlie Accounts, equipment, licenses, and permits.
	1.1.22 “Properties” shall mean all real property owned by Poor Charlie as of the Effective Date for the Consent Decree, including: i) the “Sattes Yard” property, located at Owens Street, Nitro, West Virginia; ii) the “Riverside” property, located at U...
	1.1.23 “Response Actions” shall mean the work required by the Voluntary Remediation Agreements entered into between WVDEP and Poor Charlie and Company for Sattes Yard (dated December 12, 2000), Riverside Yard (dated October 11, 2000), and Cremer Iron ...
	1.1.24 “Site” shall mean the Twin Cities Iron and Metal Superfund Site, encompassing approximately 12 acres, located along 950-1000 Fairview Street in Bristol, Virginia, and generally designated by the following tax parcel numbers: Parcels 29-9-1A, 29...
	1.1.25 “State” shall mean the State of West Virginia, by and through the West Virginia Department of Environmental Protection.
	1.1.26 “United States” shall mean the United States of America and each department, agency, and instrumentality of the United States, including EPA.

	1.2 Capitalized terms used herein without definition shall have the meanings provided in the Consent Decree.
	2.1 Establishment of Environmental Trust. The Environmental Trust Parties hereby establish, on behalf of the Beneficiaries, the Environmental Trust.
	2.2 The United States, on behalf of EPA and DOJ, and the State, and any of their respective officers, directors, agents, employees, affiliates, successors, or assigns, shall not be deemed to be an owner, operator, trustee, partner, agent, shareholder,...
	2.3 Environmental Trust Purpose.  The purpose of this Environmental Trust is to act for the benefit of the United States and the State by:
	2.3.1. receiving the Poor Charlie Stock Trust, managing the Environmental Trust Assets, and making disbursements therefrom as reasonably necessary in order to execute the purpose of this Environmental Trust as provided in the Consent Decree and in thi...
	2.3.2. implementing Response Actions at the Properties;
	2.3.3. upon approval by EPA, after consultation with the State, selling, leasing, or otherwise disposing of the Properties;
	2.3.4. disbursing the Net Sales Proceeds and other Environmental Trust Assets in accordance with this Environmental Trust Agreement and the terms of the Consent Decree; and
	2.3.5. designating corporate officers and taking other measures necessary to maintain valid corporate status for Settling Defendant, until such time as the Environmental Trust is terminated pursuant to Paragraph 2.7 herein.

	2.4 Environmental Trust Accounts.  The Environmental Trustee shall establish, hold, and maintain such accounts and subaccounts as deemed necessary by the Environmental Trustee to administer the Environmental Trust Assets and make any distribution ther...
	2.5 Investment of Environmental Trust Assets.  The Environmental Trustee shall invest and reinvest the principal and income of the Environmental Trust Assets in those investments that are reasonably calculated to preserve the principal value, taking i...
	2.5.1. In investing, selling, and managing the Environmental Trust Assets, the Environmental Trustee must perform her duties solely in the interest of the Beneficiaries and with the care, skill, prudence, and diligence under the circumstances then pre...
	2.5.2. The right and power of the Environmental Trustee to invest and reinvest the Environmental Trust Assets shall be limited to investments in United States direct obligations, obligations guaranteed by agencies of the United States government, comm...
	2.5.3. Nothing in this Article shall be construed as authorizing the Environmental Trustee to cause the Environmental Trust to carry on any business or to divide the gains therefrom.  The sole purpose of this Section is to authorize the investment of ...

	2.6 Accounting.  The Environmental Trustee shall maintain the books and records relating to the assets and incomes of the Environmental Trust and the payment of expenses of and liabilities against the Environmental Trust.  The detail of these books an...
	2.7 Termination.  To the extent consistent with the Consent Decree and this Environmental Trust Agreement, the Environmental Trustee shall not unduly prolong the duration of the Environmental Trust and shall, at all times, endeavor to fulfill its purp...
	3.1 Response Actions.  The Environmental Trustee shall cause Poor Charlie to perform, to the extent of Environmental Trust Assets only, all Response Actions at the Properties using a licensed remediation specialist, as that term is defined in W. Va. C...
	3.2 Environmental Consulting Contract.  Within 45 Days of the Environmental Trust Effective Date, the Environmental Trustee shall cause Poor Charlie to: (a) solicit bids for environmental consulting services to perform the Response Actions; (b) select...
	3.3 Access and Institutional Controls.
	3.3.1. The Environmental Trustee and Poor Charlie shall provide EPA, the United States, and the State and their representatives, contractors, and subcontractors with access at all reasonable times to the Properties to conduct any activity relating to ...
	3.3.2. The Environmental Trustee shall cause Poor Charlie to implement any institutional controls requested by EPA or the State with respect to any of the Properties.
	3.4 Disposition of the Properties.

	3.4.1. Except as provided in Paragraph 3.4.3 below, after completing Response Actions on a Property pursuant to Paragraph 3.1, the Environmental Trustee shall cause Poor Charlie to use all reasonable efforts to sell the Property, including retaining a...
	3.4.2. To the extent that any existing lease on a Property expires during the term of this Environmental Trust, and subject to approval of EPA, after consultation with the State, the Environmental Trustee may cause Poor Charlie to lease a Property whi...
	3.4.3. Subject to approval of EPA, after consultation with the State, the Environmental Trustee may cause Poor Charlie to propose a sale of a Property while Response Actions are still pending on that Property, provided that the prospective purchaser a...
	3.4.4. Proceeds from any approved sale of Property under this Paragraph shall be distributed as provided in Paragraph 4.2.1.  In the event of any approved lease under this Paragraph, any net proceeds shall be paid to an Environmental Trust Account.
	4.1 Payment of Environmental and Administrative Expenses.  The Environmental Trustee shall cause Poor Charlie to provide EPA and the State with balance statements and proposed budgets as described in Paragraphs 4.1.1 and 4.1.2 below.  Neither Poor Cha...
	4.1.1. Environmental Expenses.  Within 90 Days of the Environmental Trust Effective Date, and thereafter by December 1 of each year, the Environmental Trustee shall cause Poor Charlie to provide the Oversight Agency with balance statements and annual ...
	4.1.2. Administrative Expenses.  Within 90 Days of the Environmental Trust Effective Date, and thereafter by December 1 of each year, the Environmental Trustee shall cause Poor Charlie to provide EPA and the State with an annual budget for administrat...
	4.1.3. The Environmental Trust shall cause Poor Charlie to regularly, but not less often than annually, and otherwise upon the reasonable request of EPA or the State, provide documentation to EPA and the State to substantiate compliance with the appli...
	4.1.4. Reimbursement of the Oversight Agency.  The Environmental Trustee shall cause Poor Charlie to pay funds to the Oversight Agency within 30 Days of receipt of a written request for reimbursement of costs.  Such written request shall: (i) be in ac...
	4.2 Distribution of Environmental Trust Assets.
	4.2.1. Distribution of Proceeds from Property Sale.  At the time Poor Charlie closes on the sale of all or any portion of the Properties, Poor Charlie shall transfer proceeds from the sale to the Environmental Trust.  The Environmental Trustee shall t...
	4.2.1.1. First, the Environmental Trustee shall pay the reasonable costs of sale as approved by EPA, including customary real estate brokerage fees and closing costs, which shall mean attorneys’ fees for the closing, property transfer taxes, title and...
	4.2.1.2. Second, the Environmental Trustee shall deposit the balance into an Environmental Trust Account for use consistent with the purposes of this Environmental Trust Agreement and the Consent Decree.
	4.2.2. Final Distribution of Environmental Trust Assets.  As set forth in Paragraph 2.7 of the Environmental Trust Agreement, the Environmental Trust may be terminated when all Environmental Trust Assets are exhausted or when EPA, after consultation w...
	4.2.2.1. First, the Environmental Trustee shall pay EPA the amount necessary to satisfy the Judgment in full.
	4.2.2.2. Second, the Environmental Trustee shall pay any remaining cash or cash equivalents to the Revocable Trust.
	4.2.3. Compliance with Laws.  Any and all distributions of Environmental Trust Assets shall be done in compliance with any applicable federal or state laws.
	4.3 Payments to EPA.  Payments made to EPA pursuant to this Environmental Trust Agreement shall be made in accordance with the procedures set forth in Section IX (Payment of United States Response Costs) of the Consent Decree.
	4.4 Payments to the State.  Payments made to the State pursuant to this Environmental Trust Agreement shall be sent to the following address:
	5.1 Appointment.  Ann R. Starcher, not individually but in her representative capacity as Environmental Trustee, is hereby appointed to serve as the Environmental Trustee to administer the Environmental Trust in accordance with this Environmental Trus...
	5.2 The Environmental Trustee must administer and manage the Environmental Trust solely in the interest of the Beneficiaries and with the care, skill, prudence, and diligence under the circumstances then prevailing which a person in the same circumsta...
	5.3 Powers of the Environmental Trustee.
	5.3.1. Except as set forth in this Environmental Trust Agreement, the Environmental Trustee shall have the power to perform those acts necessary and desirable to accomplish the purposes of the Environmental Trust, which shall be exercised in a fiducia...
	5.3.2. The powers of the Environmental Trustee, without any further approval from EPA or the State, include the following:
	5.3.2.1. To receive, manage, invest, supervise, and protect the Environmental Trust Assets as provided in this Environmental Trust Agreement;
	5.3.2.2. To appoint Ann R. Starcher as the sole member of the Board of Directors and corporate officer of Poor Charlie to effectuate the liquidation and sale of the Poor Charlie Assets as provided under this Environmental Trust Agreement and the Conse...
	5.3.2.3. To incur and pay any and all customary and commercially reasonable charges, taxes, and expenses upon or connected with this Environmental Trust in the discharge of its fiduciary obligations;
	5.3.2.4. To engage and compensate professional Persons to assist the Environmental Trustee in accordance with this Environmental Trust Agreement;
	5.3.2.5. To the extent that the Environmental Trust has sufficient available cash, purchase any insurance policies as the Environmental Trustee may determine to be prudent under the circumstances to protect the Environmental Trust, the Environmental T...
	5.3.2.6. To make distributions of the Environmental Trust Assets for the purposes contemplated in this Environmental Trust Agreement and the Consent Decree; and
	5.3.2.7. To effect all actions and execute all contracts, instruments, agreements, or other documents that may be necessary to administer the Environmental Trust in accordance with this Environmental Trust Agreement and the Consent Decree, provided th...
	5.3.3. Other Professionals.  The Environmental Trustee may employ an independent certified public accounting firm or individual to complete federal or state tax returns for the Environmental Trust and Poor Charlie.  Subject to the approval of EPA, aft...
	5.3.4. Limitation of the Environmental Trustee’s Authority.  The Environmental Trustee is not authorized to engage in any trade or business with respect to the Environmental Trust Assets or proceeds therefrom except those necessary according to this E...
	5.4 Other Activities.  The Environmental Trustee may perform other services or be employed by other Persons that are not parties to the Environmental Trust as long as the Environmental Trustee has sufficient time to carry out all of her duties and res...
	5.5 Conditions of Environmental Trustee’s Obligations.  The Environmental Trustee accepts appointment as the Environmental Trustee subject to the following express terms and conditions:
	5.5.1. No Bond.  Notwithstanding any state law to the contrary, the Environmental Trustee, including any successor Environmental Trustee, shall be exempt from giving any bond or other security in any jurisdiction.
	5.5.2. Limitation of Environmental Trustee Liability.  In no event shall the Environmental Trustee be held personally liable for any claims asserted against the Environmental Trust except for actions or omissions that are determined by a court order t...
	5.5.3. Reliance on Documentation.  The Environmental Trustee may rely on, and shall be protected in acting upon, any notice, requisition, request, consent, certificate, order, affidavit, letter, or other paper or document reasonably believed by it to ...
	5.5.4. Right to Demand Documentation.  Notwithstanding anything else in this Environmental Trust, in the administration of the Environmental Trust Assets, the Environmental Trustee shall have the right, but shall not be required, to demand before the ...
	5.6 Environmental Trustee’s Compensation.  The Environmental Trust shall pay its own reasonable and necessary costs and expenses, and shall reimburse the Environmental Trustee for the actual reasonable out-of-pocket fees, costs, and expenses to the ex...
	5.7 Termination, Resignation, and Removal of the Environmental Trustee.
	5.7.1. Termination of Environmental Trustee.  The rights, powers, duties, and obligations of the Environmental Trustee to the Environmental Trust will terminate on the date the Environmental Trust is terminated in accordance with Paragraph 2.7 of this...
	5.7.2. Resignation of Environmental Trustee.  The Environmental Trustee may resign by giving not less than 60 Days written notice to EPA, the State, and the Court, and such resignation either shall take effect: (a) if EPA and the State have consented ...
	5.7.3. Removal of Environmental Trustee.  In the event that EPA or the State finds that the Environmental Trustee has violated any provision of this Environmental Trust Agreement or the Consent Decree, or is seriously or repeatedly deficient or late i...
	5.8 Appointment of Successor Environmental Trustee.  The Environmental Trustee shall remain in its capacity as Environmental Trustee for a reasonable period after termination or resignation to allow for the appointment of a successor Environmental Tru...
	6.1 Beneficiaries.  Only EPA and the State hold beneficial interests in the Environmental Trust, and are together the Beneficiaries of the Environmental Trust and each is individually a Beneficiary as used in this Environmental Trust Agreement.
	6.2 Beneficiary Representation.  The individuals authorized to represent a Beneficiary when dealing with the Environmental Trust or its Parties are the representatives named in Paragraph 8.9 of this Environmental Trust Agreement, who may from time to ...
	6.3 No Recourse to Beneficiaries.  In no event shall the Beneficiaries have any responsibility for paying any expenses, fees, or other obligations of the Environmental Trust, and in no event shall the Environmental Trust or the Environmental Trustee, ...
	6.4 Non-Beneficiaries.  No Person not named in Paragraph 6.1 is a beneficiary to the Environmental Trust or holds a beneficial interest in the Environmental Trust.
	7.1 Reports.  As soon as practicable after the end of each quarter, beginning with the quarter ending after the Environmental Trust Effective Date, the Environmental Trustee shall submit to EPA, the State, and DOJ a written report, including: (a) an a...
	7.2 Final Accounting Report.  Environmental Trustee shall provide a final accounting to EPA and the State of all Environmental Trust Assets, along with earnings and disbursements therefrom, with copies of a closing binder including all documents perta...
	7.3 Reports in Support of Insurance Claims.  The Environmental Trustee shall also file (or cause to be filed) reports and cost analyses in support of claims against insurance carriers at the request of EPA and the State and shall provide the United St...
	7.4 Other Reports.  The Environmental Trustee shall also cause to be filed any other statement, returns, disclosures, or forms relating to the Environmental Trust that are required by any applicable federal or state laws.
	8.1 Modification.  Material modifications to the Environmental Trust may be made only with the consent of EPA and the State and by order of the Court, and only to the extent that such modification does not change or inhibit the purpose of this Environ...
	8.2 Insurance Claims.  The Environmental Trustee shall reasonably cooperate with and assist the United States in: (a) asserting and pursuing claims for coverage against insurance carriers under applicable policies, (b) negotiating or litigating to obt...
	8.3 Jurisdiction.  The Environmental Trust and the Environmental Trustee are each subject to the jurisdiction of the Court for the purposes of enforcing this Environmental Trust Agreement and resolving disputes under its terms, including the obligatio...
	8.4 Laws Governing Construction.  The validity, interpretation, and performance of this Environmental Trust shall be governed by the laws of the State of West Virginia and the United States, without giving effect to the rules governing the conflicts o...
	8.5 Severability.  If any provision of this Environmental Trust under any circumstances is held invalid and unenforceable, the remainder of this Environmental Trust Agreement, and the application of such provision to persons or entities in circumstanc...
	8.6 Headings.  The headings contained in this Environmental Trust Agreement are solely for convenience of reference and do not affect the meaning or interpretation of this Environmental Trust Agreement or any of its terms or provision.
	8.7 Construction of Terms.  In the event of any ambiguity or contradiction in the terms of this Environmental Trust Agreement, such terms shall be construed so as to conform to the provisions of the Consent Decree, where applicable, and so as to fulfi...
	8.8 Particular Words.  Any words contained in the text of this Environmental Trust shall be read as a singular or plural and a masculine, feminine, or neuter as may be applicable in the particular context.
	8.9 Authorized Representatives.  The following are the Authorized Representatives of EPA and the State.







