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l. I NTRODUCTORY STATEMENT

The I mmigration Reformand Control Act of 1986 (I RCA), Pub. L. No.
99-603, 100 Stat. 3359 (Nov. 6, 1986), adopted significant revisions in
national policy on illegal inmigration. As a conconitant of the
| egal i zation and enpl oyer sanctions prograns initiated by IRCA ! section
102 introduced a new venue by enacting section 274B of the Inm gration
and Nationality Act, as anended.

Section 274B, codified at 8 U S.C. 1324b, provides that it is an
““unfair immgration-related enploynent practice'' to discrinminate
agai nst any individual other than an unauthorized alien with respect to
hiring, recruitnent, referral for a fee, or discharge from enpl oynent
because of that individual's national origin or citizenship status,
provided that the individual is a United States citizen, or an alien who
fits within one of the categories of protected individuals identified at
8 U . S.C. 1324b(a)(3)(B):

an alien who- -

Y RCA anmended the | nmi gration and Nationality Act of 1952, (INA), codified at 8
U S. C 1101 et seq., by enacting the enpl oyer sanctions programat section 101 (I NA
section 274A, 8 U. S.C. 1324a), the legalization [amesty] program at section 201 (INA
section 245A, 8 U.S.C. 1255a), and the unfair inmm gration-rel ated enpl oyment practices
[anti-discrimnation] programat section 102 (INA section 274B, 8 U.S.C. 1324b).
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(i) is lawfully adnmitted for permanent residence, is granted the status of an alien
lawfully admitted for tenporary residence under section 1255a(a)(1l) of this title,
is admtted as a refugee under section 1157 ..., or is granted asylum under section
1158 ..., and

(ii) evidences an intention to becone a citizen of the United States through
conmpleting a declaration of intention to become a citizen....

Congress authorized the establishnent of a new venue out of concern
that the enployer sanctions program m ght lead to enploynent
di scrimnation against those who are "~ “foreign looking'' or "~“foreign
soundi ng'' and those who, even though not citizens, are legally in the
United States. The nechani sm adopted, 8 U. S.C. 1324b, contenpl ates that
i ndi vidual s who believe they have been discrimnated agai nst on the basis
of national origin or citizenship may bring charges before a newy
established Ofice of Special Counsel for Immgration Related Unfair
Enpl oynent Practices (O fice of Special Counsel or OSC). OSC, in turn,
is authorized to file conplaints before adninistrative |aw judges who are
specially designated by the Attorney General as having had special
training "~ “respecting enploynent discrimnation,'' id. at 1324b(e)(2).2

By providing that section 102 conplaints shall be filed before and
heard by judges, 8 U S. C. 1324b(d) and (e), IRCAinplicitly required the
Departnment of Justice to establish a systemof adnministrative |aw judges.

Accordingly, the Attorney GCeneral ~“~“created the position of Chief
Adm nistrative Hearing Oficer [CAHOJ ... responsible for generally
supervising the Administrative Law Judge Program...'' Final Rule, 52

Fed. Reg. 44971, Nov. 24, 1987 (to be codified at 28 CF. R Part O as
corrected, 52 Fed. Reg. 48997-98, Dec. 29, 1987.

By interim final rule published Novenber 24, 1987, 52 Fed. Reg.
44972-85, the Attorney Ceneral adopted rules of practice and procedure
to be codified at 28 CF.R Part 68. The rules govern hearings before
adm ni strative | aw judges under both sections 101 and 102 of IRCA As a
consequence, a conplaint is not filed directly with the judge but instead
with the CAHO who assigns the case to a judge. 28 CF.R 68.2. If in
response to a charge ~“which alleges knowing and intentional
discrimnatory activity or a pattern or practice of discrimnatory
activity,''" the Special Counsel declines or otherwise fails to file a
conplaint within the statutorily specified

2See Attor ney CGeneral Order No. 1243-87, "~ Special Designation of Adm nistrative
Law Judges,'' Decenber 17, 1987. | was so designated by letter of the Chief
Admi nistrative Hearing Oficer dated January 6, 1988, acting pursuant to authority

del egated to himby that Order.
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period after receiving the charge, the person naking the charge may file
a conplaint before the judge, 8 U.S.C. 1324b(d)(2).°3

3The parties disagree as to availability of the disparate inpact standard in
this proceeding. That issue arises in light of the linitation at 8 U . S.C. 1324b(d)(2)
to the effect that where the Special Counsel, after receiving a charge "~ “respecting an
unfair inmmgration-related enpl oynent practice which alleges knowi ng and intentional
discrimnatory activity or a patter or practice of discrimnatory activity, v
fails within the statutory 120-day tinme period to file a conplaint before an

adm nistrative |law judge, "~ “the person nmeking the charge may ... file a conplaint
directly before such a judge."'

Subsection (d)(2) was necessarily inplicated in this case when the Speci al
Counsel declined to file a conplaint, and Ms. Ronp initiated a private action.
Moreover, the question whether " “knowing and intentional'' discrimnation barred Ronp
fromprevailing under the |less rigorous standard of proof required under the disparate
inmpact test was inplicated without regard to what standard applies to an all eged
““pattern or practice'' violation since there was no ““pattern or practice'' claim As
to cases initiated by the Special Counsel, the Departnent has defined unfair
immgration-rel ated enpl oynent practices to involve only " “knowing and intentional"'
discrimnation, 28 CF. R 44.200(a); preanble, Final Rule pronulgating 28 C.F. R Part
44, 52 Fed. Reg. 37402, at 37403-05, Cct. 6, 1987.

On Novenber 6, 1986, when President Reagan signed | RCA into | aw he concurrently
i ssues a statement which interpreted section 102 to require the disparate treatnment

(as distinct fromdisparate inpact) standard of proof, i.e., requiring the person
aggrieved to establish discrimnatory intent. The President stated his understanding
of the law to require that result. "“President's Statenent on Signing S. 1200 into

Law,'' 22 Weekly Conmp. Pres. Doc. 1534, 1535-37 (Nov. 10, 1986). Hi s statenment did not
di stingui sh between a proceeding initiated on a conplaint filed by the Special Counsel
before an admi nistrative |aw judge and a conplaint filed by the charging party
““directly before such a judge,'' 8 U S.C 1324b(d)(2). Interestingly, in neither the
noti ce of proposed rul emaki ng whi ch communi cated the Departnent's intent to hold to
the disparate treatment standard, 52 Fed. Reg. 9274 et seq., March 23, 1987, nor in
its adoption of the final rule published Cctober 6, 1987, supra, was there any
reference to the President's signing statenent.

In view of the result reached on this record, however, the availability of the
di sparate inpact standard in private actions, or in any | RCA 102 case, it not
resol ved, but must await another proceeding.
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. STATEMENT OF FACTS

Noem Barragan- Manduj ano Rono, conplainant (Ms. Ronb or Ronp), was
born Noeni Barragan- Manduj ano on February 12, 1962, in Mexico. She cane
to the United States, acconpanying her parents, in 1976, as an
undocunented alien. She attended school in the United States for a year
and a half, through part of the tenth grade. M. Ronb has resided
continuously in the United States since her original entry in 1976.

Ms. Ronb was apprehended by the Immgration and Naturalization
Service (INS) in 1985. She retained Edward N ssman as counsel and net
with hima few days after she was released by the INS. M. Ni ssman had
previously represented Ms. Ronb's parents. Followi ng her arrest, M. Ronp
received a docunent entitled Order of Release on Recogni zance issued by
INS on June 5, 1985, was required to check in with INS first on a nonthly
and then on a senmi-annual basis, and was told of the inportance of
carrying the docunent verifying her rel ease on recogni zance. |In Decenber
of 1986, Ms. Ronmp net again with M. N ssnman after having been inforned
that her " papers'' although originally filed "“along with ny parents as
a unit'' now, ~"had to be filed on ny owm'' M. N ssman agreed to
continue as her attorney for the "“Imrgration case.'' (Tr. 31)

On Septenber 3, 1986, Ms. Ronp began working as a full-tinme, hourly
enpl oyee of Todd Corporation (Todd or respondent), as one of 10
production enployees at Todd's plant located at City of Industry,
California. Todd is an industrial |aunderer and uniform nanufacturer
which has forty plants nationwide. Ms. Ronb had previously worked for
Todd through a tenporary agency. She started working at Todd in the
stockroom and |l ater was transferred to the departnent where uniforns are
hung and dried. Her starting salary was $4.00 per hour, and by the tine
she left Todd's enploy on April 3, 1987, she was earning $4.75 per hour.

It is undisputed that Ms. Rono's enpl oynent with Todd was ternm nated
on April 3, 1987. However, the events of that day are in dispute.

On either April 1 or 2, 1987, a neeting was held at the City of
I ndustry plant in which M. Steve Kall enbach, general nmanager of Todd's
City of Industry plant, Janet Mdellan, production manager, and
approxi mately seven production enployees were present. At the neeting,
one of the enployees inquired as to how the new inmigration | aw was goi ng

to affect illegal alien enployees in the plant. M. Kallenbach responded
that he did not believe that there were any illegal aliens in the Gty
of Industry plant. After the neeting, however, Janet MCellan told
Kal | enbach that she had heard runors that there were sone illegal aliens

inthe Gty of In-
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dustry plant. In response to the runors and to avoid problems with the
INS, Kallenbach interviewed all of Todd's Cty of Industry enpl oyees and
requested proof of their authorization to work in the United States. *

Ms. Ronmp recalled that on Friday, April 3, 1987, at around 11:00
a.m, she was called into Kall enbach's office, Kallenbach having just net
with two other enployees. As the two enployees left his office, one
commented to Ms. Ronp that Kallenbach was asking for inmigration papers.

As Ms. Ronp testified, she understood Kallenbach to ask her for a
green card which she did not have. Instead she showed him the order or
rel ease on recogni zance. According to Ms. Ronp, Kallenbach said he did
not know nmuch about laws regarding immigration. Ronp informed him that
she had an attorney, and Kallenbach asked permission to call Ronp's
attorney. She overheard the conversation between her attorney, N ssman,
and Kal | enbach because Kal |l enbach had called N ssman on a speaker phone
while she was still in the office. According to Ms. Ronpb, Nissnman told
Kal | enbach that the release docunent which Ronbp had presented was not a
permt to work but rather authorized her presence in the country. M.
Ni ssman i nformed Kal |l enbach that Ronp intended to apply for ammesty but
that it would not be possible to do so until My 5, 1987.

Ms. Ronp testified that although Kall enbach did not directly ask her
whet her she intended to apply for ammesty, she infornmed him during the
neeting that she was nmaking application for her |egalization papers but
did not inform himunder what | aw she was applying. During the neeting,
Kal | enbach asked Ronp about the social security nunber which she had
supplied to Todd when she began work, and which she conceded was not
valid. Ms. Rono clains that she then left Kallenbach's office and
returned to work.

According to Ronp, she and two other fenmle enpl oyees were called
into another office to neet with Kallenbach | ater the sane day. The three
were given their paychecks; Kallenbach told the two other enpl oyees that
they were being let go because they were not legally in the country.
Kal | enbach said Ronp's case was different because she had a pernit but
it was not a pernt for work, and that was why he had to let her go
Kal | enbach added that if the

4Kal | enbach' s ““interpretation'' of ““the law' was that as long as he
" abide[d] by Equal Opportunity Enployment |aws and question[ed] all of my people
equally in the same manner and ask[ed] the same questions and ask[ed] for the sane
proof of work status, that this is within the law'' (Tr. 105)
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three term nated enpl oyees one day becane | egalized they could re-apply,
and he woul d consi der them

According to Steve Kallenbach, he started questioning enpl oyees at
approximately 1:00 p.m on the sane day as the neeting of managers and
production enployees. At 3:00 p.m on April 3, 1987, with Janet MCell an
present, Kallenbach, using a preexisting list of conpany enployees,
gquestioned M. Ronb together wth two others about their work
aut hori zati on. Kall enbach agreed that Ronmp did not have a green card and
presented only a docunent entitled "~ Order to Rel ease on Recogni zance.'
Kal | enbach suggested that Ms. Ronb get a |awer, apply for ammesty, and
““conme back.'' He told all three enployees being discharged that they
woul d be eligible for rehire if they gave him sonething on paper, "~ "an
application or an intent to apply'' that would allow himto rehire them
(Tr. 116)

M. Kall enbach denied calling Ms. Ronp's attorney, Edward Ni ssnhan,
during the questioning of M. Ronb on April 3rd, but acknow edged
receiving a call from M. Nissman during the followi ng week. Kall enbach
also denied that Ms. Ronb told him that she was going to apply for
amesty; he speculated that she was afraid that if she told him she
intended to apply for ammesty but was unsuccessful, then she would be
deport ed.

According to Ms. Ronpb, after being fired, she consulted N ssnan, who
went with her to apply for her work permt. Frustrated in her effort to
obtain a work permt with out first having her [deportation] hearing, Ms.
Rono obtained the services of another attorney, doria Yda Lopez-Hicks
On May 1, 1987, M. Lopez-H cks had Ms. Ronpb fill out an enpl oynent
aut hori zation formcertifying that she was eligible to work. (Exh. D)

Steve Kallenbach recalled a phone call from Ms. Lopez-Hicks who
like M. N ssnman, told Kallenbach that Ms. Ronb had been fired illegally.
Ms. Lopez-Hicks nade several nore phone calls to Kallenbach which he did
not return. He later received a letter dated May 7, 1987, from M.
Lopez-H cks. (Exh. O Kallenbach read the letter, called Barbara Shepard,
Todd's legal and adm nistrative nmanger at Todd's headquarters in St.
Louis, Mssouri, and Jeff Kraner, Todd's West Coast regional manager who
was Kall enbach's supervisor, then sent the letter to M. Shepard.
Kal | enbach inforned Ms. Lopez-Hi cks by tel ephone that Ms. Shepard woul d
be handling the matter fromthen on. By letter dated May 19, 1987, M.
Shepard responded to M. Lopez-Hicks' Iletter to Steve Kallenbach
Rej ecting any contention that Todd had inproperly term nated Ms. Rono,
Bar bara Shepard's letter also stated that " [i]f in fact,
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Ms. Barragan-Ronb is now entitled to seek enploynent in the United
States, we would consider her for rehire.'' (Exh. P)

On June 15, 1987, Ronp filed with the Ofice of Special Counsel a
charge of discrinmnation in violation of IRCA. M. Ronp testified that
she had applied for legalization "~“around June'' of 1987. She received
a work authorization card fromINS dated August 11, 1987. (Exh. E)

On Cctober 19, 1987, the Acting Special Counsel notified Ms. Ronp
by letter to her attorney, M. Lopez-Hicks, that OSC would not file a
conplaint on M. Ronb's behalf. The OSC letter advised that Ronp's
national origin claim appeared to be covered by Title VII of the Gvil
Ri ghts Act of 1964, as anended, 42 U S.C. 2000e et seq. and, therefore,
that the national origin portion of the Ronb charge was being forwarded
by OSC to the Equal Enpl oynent Qpportunity Comm ssion (EECC). The letter
stated also that OSC rejected the Ronp citizenship charge because Ronp
did not qualify as an "““intending citizen'' since she did not "~ “fall
within"' one of the four categories of aliens listed in 8 US. C
1324b(a)(3)(B)(i). (Exh. 9)

On Novenber 13, 1987, Ms. Ronp executed a Declaration of Intending
Citizen, Forml1-772, which was mailed to INS on that sane day. Due to an
acknowl edged failure by INS “"to properly file the declaration when it
was received,'' INS considered Ms. Romb's Form |-772 to have been filed
on the date it was received, i.e., Novenber 18, 1987. (Exh. U On or
about Novenber 24, 1987, Ms. Ronp filed a separate charge with the EECC
all eging national origin discrinnation by Todd. On Decenber 14, 1987,
Ms. Ronp filed a conplaint initiating this proceeding with the Ofice of
the Chief Administrative Hearing officer, Departnent of Justice.

In early 1988, Ms. Ronp obtained a tenporary resident card bearing
a July 22, 1987 issue date which presunably relates back to the original
filing of her application.® At the tinme she was issued her tenporary
resident card, Ms. Ronb was required to turn in her work authorization
card.

On April 1, 1988, the Ofice of Special Counsel filed a Mdtion to
Intervene in this proceeding. An evidentiary hearing was held in Los
Angel es, California, on April 5 and 6, 1988.

I11. DUAL PROCEEDI NGS UNDER TI TLE VI AND | RCA NOT BARRED
Because Title VII of the Cvil R ghts Act of 1964 as anended, 42

U S C 2000e et seq. . i ncludes national origin discrinination
jurisdiction which Congress did not intend to disturb, 8 U S. C

5 ExhF; see 8 C.F.R 245a.2(s).
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1324b(b)(2) specifies that jurisdiction under IRCA is not intended to
overlap with charges filed before the Equal Enploynent Qpportunity
Conmi ssi on.

This proceeding is the first to have reached a confrontationa
evidentiary hearing under section 1324b. The respondent has placed in
issue the question which the statute addresses inplicitly regarding
jurisdiction of Departnent of Justice adninistrative |aw judges under
IRCA on the one hand and that of the Equal Enploynent Opportunity
Conmi ssion (EEQCC) on the other hand. Accordingly, this decision discusses
and decides that jurisdictional question at the threshol d.

Respondent has contended since the onset of this proceeding that it
is inpermssible as a matter of law for Ms. Ronb to prosecute actions
arising out of an identical set of facts before both the EEOC and this
O fice. Respondent quotes 8 U.S.C. 1324b(b) which provides as follows:

(2) No overlap with EEOC conpl ai nt s-

No charge may be filed respecting an unfair immgration-rel ated enpl oynent
practice described in subsection (a)(1)(A) of this section if a charge with respect
to that practice based on the sane set of facts has been filed with the Equal
Enpl oyment Qpportunity Commission under title VII of the Gvil Rights Act of 1964
[42 U.S.C. 2000e et seq.], unless the charge is disnm ssed as being outside the
scope of such title. No charge respecting an enploynent practice may be filed with
the Equal Enploynent Opportunity Conmission under such title if a charge with
respect to such practice based on the sanme set of facts has been filed under this
subsection, unless the charge is dismssed under this section as being outside the
scope of this section.

Todd concedes that by citing subsection (a)(1)(A), the overlap provision
refers only to national origin discrimnation. Todd clai ns, however, that
the statutory bar should be <construed to include «citizenship
discrimnation to avoid nmaking the statutory bar superfluous since
national origin jurisdiction of EEOC does not apply to national origin
clainms under 8 U.S.C. 1324b and vice versa. Presumably, this argunent is
prem sed on the concept that the legislative text is rendered neaningl ess
as a prohibition against duality if it does not also preclude citizenship
clainms before this Ofice arising out of the sanme facts as national
origin clains before EECC

Todd urges al so that because the | egislative history of section 102
does not in terns distinguish between national origin and citizenship
status clains, that history supports the conclusion that the ban agai nst
overlap bars the prosecution of a citizenship status claim here if a
national origin claimis also being considered before EECC.

Finally, Todd urges that because, in its view, |IRCAlinmts liability
to intentional discrimnation, that standard of proof can be
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evaded in a proceeding before the EEOCC in a national origin case because
the EEOC can entertain an action on the alternate theory of disparate

i mpact.

Todd overl ooks that the logic which supports a prohibition against
protection fromdiscrimnation on the dual counts of national origin and
Citizenship pertains without regard to the forum whose jurisdiction was
invoked. Simlarly, if Congress intended that any difference in the
standard of proof necessary to succeed in one forum or another should
control, it presumably woul d have so provided. Section 1324b(b)(2) sinply
acknow edges that two agencies are enpowered to enforce the statutory
prohi biti on agai nst national origin enploynent discrimnation where the
statutes confer jurisdiction differentiated by the size of the enployer,
a factor not always known by or clear to the protected individual at the
outset.® I ndeed, the EECC in a policy statenment adopted February 26, 1987
explicitly recogni zes that the sane conduct can be in violation of both
the prohibition against national origin discrimnation and against
citizenship discrimnation (See Interpreter Releases. Vol. 64, No. 12
March 26, 1987, p. 383 and Appendix I11):

Title VIl bans enploynment practices which subject individuals to different or
unequal treatnment on account of their national origin. Consistent with this basic
nondi scrinmnation principle, the Inmmgration Act requires an enployer to verify
that all individuals hired after the effective date of the Act are legally
authorized for enployment in the United States. An enployer who seeks such
docunentation only from ~“foreign |ooking'' applicants or enployees may violate
both the Inmigration Act and Title VII. Thus, an enpl oyer who scrupul ously conplies
with the requirements of the Immigration Act as to all new enployees will elimnate
one inportant source of potential discrinination.

Comment ators appear to agree that | RCA authorizes administrative | aw
judges to consider citizenship based clains while EEOC considers nationa
origin based clains arising out of the sane event. See, e.qg.. Roberts and
Yal e- Loehr, Enployers as Junior Inmigration |Inspectors: The |Inpact of the
1986 Immigration Reform and Control Act, 21 Int'l Law 1013, 1048 (1987)
(° " Because both Title VII and the Frank anmendnent [section 102] prohibit
di scrimnation based on national origin grounds, the potential exists for
two clains involving the sanme set of facts to be filed, one with the
Special Counsel, and the other with the EEOC '); Abram Visek, Christie
et al., Inmmigration-Related Enpl oynent Discrimination: A Prac-

®For exanpl e, the jurisdictional threshold under Title VI| affects only
enpl oyers who have 15 or nore enployees " "for each working day in each of twenty or
nore cal endar weeks,'' 42 U. S.C. 2000e(b). The preanble to the Departnent of Justice
final rule makes clear that the Departnment will not use the 20 cal endar week
requirement to determ ne coverage under section 102 but will use it to determine
whet her EECC jurisdiction should attach, 52 Fed. Reg. 37402, Cct. 6, 1987.
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tical Legal Manual For Evaluating and Pursuing Cainms in the Wake of | RCA
36-37 (1988) (°° ... sone acts of discrimnation can be challenged both
as national original discrimnation and as citizenship discrimnation.'")

| am unpersuaded by Todd's argunent that because in reporting out

the bill (in text substantially identical to 8 U S.C. 1324b(b)(2) as
enacted), the House Conmittee on the Judiciary reference to preclusion
against filing "~ “simlar charges,'' as between EEOC and the Speci al

Counsel, without further specification, connotes an intention to bar
concurrent citizenship and national origin clains. See, H R Rep. No.
682, 99th Cong., 2d Sess., pt. 1, at 70 (July 16, 1986). Considered in

context of the |language of the bill which refers only to the prohibition
against national origin discrinmnation, the report inplies no such
constraint; "~“similar charges'' is not a proxy for equating national

origin and citizenship.

Congress is understood to have consciously extended redress for
wrongs that sound in national origin discrimnation where no renedy was

avail able before. See. e.d.. discussion by the House Comrittee on
Education and Labor endorsing the bill reported favorably by the

Judiciary Conmittee, HR Rep. No. 682, 99th Cong., 2d Sess., pt. 2, at
12-13 (August 5, 1986).

The Special Counsel does not doubt that | RCA enbraces charges both
of citizenship and national origin discrinmnation arising out of a single
set of facts. By intervening in this proceeding to assert the intending
citizen status of M. Ronp, the Special Counsel necessarily recognized
that pendency of her national origin charge before EEOC does not
foreclose the citizenship charge under I RCA. (See Exh. S; OSC Mdtion to
I ntervene dated April 1, 1988)

| hold that the prohibition against overlap between |RCA and Title
VI1 applies, according to the plain terns of the statute, to charges of
national origin discrimnation only, wthout regard to pendency of
citizenship status charges arising out of an identical set of facts.

V. COVPLAI NANT |I'S NOT AN UNAUTHORI ZED ALI EN

Todd contends that Ms. Ronp is not protected by section 102 of | RCA
8 U.S.C. 1324b, because on April 3, 1987, she was an unauthorized alien
Todd is correct that the prohibition against unfair inmgration-related
enpl oynment practices excludes unauthorized aliens (and no others) from
the categories of individuals listed in the law as entitled to protection
against national origin or citizenship discrinination. 8 U S C
1324b(a) (1) and (a)(3).

The term  “unaut horized alien'' appears in both sections 101 and 102
but is defined only in section 101 of IRCA 8 U S.C. 1324a(h)(3),
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and in regulations inplenmenting section 101. (Al though prefaced by the
phrase “"[a]s used in this section,'' the subsection (h)(3) definition
does not preclude use of that definition for section 102.) The final rule
published My 1, 1987, 52 Fed. Reg. 16221 provides, in terns
substantially identical to the statute, as follows (8 CF. R 274a.1(a)):

The term "~ “unauthorized alien'' means, with respect to enploynent of an alien at
a particular time, that the alien is not at that time either: (1) Lawfully adnitted
for permanent residence, or (2) authorized to be so enployed by this Act or by the
Attorney General.

Todd cites that provision to support its claimthat Ms. Ronbp has no claim
here because, she not only | acked the status of a permanent resident, but
al so | acked Attorney CGeneral work authorization on April 3.

Ronmo clains, in effect, to have been an authorized alien by virtue
of a ““special rule'’ made available to protect preapplication
| egalization-eligibles frombeing barred fromthe workplace by enpl oyers
fear of sanctions. See 8 C F.R 274a.11. Todd, however, disclains
anenability to the "~ “special rule'' provision of the May 1 regul ations
both because it post-dated the events of April 3 and because it was
publ i shed pursuant to section 101 of | RCA

Respondent cannot claima litigating position which relies on one
regul atory provision while rejecting another, each of which is contained
in a single issuance which pronul gated a single chapter containing both.
It is immterial whether any particular regulatory treatnent of a
provision of IRCA is contained in one or another set of regulations
i ssued pursuant to authority of the Attorney GCeneral or of the

Conmmi ssioner, INS. So long as the regulatory treatnment is relevant and
internally consistent, it represents departnental inplenentation of the
| aw.

The " “special rule'' authorized an individual who clained to be
eligible for, who intended to apply, or who had applied for |egalization
““to work without presenting an enployer . . . with docunmentary evi dence
of work authorization.'' The ““special rule'' contenplated certain
attestation to that effect by the enployee incidental to conpletion of
the enployee's Form |1-9. Cbviously Ms. Ronmp could not have so attested
on April 3, 1987 since the May 1 regulation was not yet in place. |In any
case, however, there would have been no requirement that she execute a
Form1-9 as her enploynent predated Novenber 7, 1986.

Todd cannot successfully rely on the May 1, 1987 regulation to
render Ms. Ronb unaut horized and at her peril for not having inforned her
enployer of her intent while at the sane tine Todd clains that
retrospective application of the May 1 rulenaking is
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i mproper. The fact is that both the definition of "~ “unauthorized alien'
and the " “special rule'' regulatory text had already appeared in
substantially identical formin the INS proposed rule of March 19, 1987,
52 Fed. Reg. 8763, 8766.

Concededly a proposed rule may not nerit the sane presunption of
notice to the public as does an adopted regulation. Were, as here
however, the issue involves the regulatory inplenentation of a
statutorily conferred right, the question is not one of inposing burdens
on enpl oyers retroactively. The question rather is whether Todd can avoid
statutorily inposed liability because it was inpossible for Ms. Ronpb to
obtain regulatory inplenentation before its tine.

Todd concedes that May 1, 1987, the date of Ronp's self-executed
enpl oynent authorization, “"is the wearliest Ronb qualified as an
“aut horized' alien.'' However, section 102 of IRCAis a renedial statute
whi ch confers the rights not to be discrininated agai nst on the basis of
citizenship or national origin. Cbviously, regulatory inplenentation is
essential to fill in the interstices, to convert inchoate rights into
actual renedies. Enactnent of section 102 placed all enployers on notice
that it would thereafter be unlawful to discrimnate agai nst protected
individuals, wthout regard to the timng of that inplenentation
Accordingly, as a rule of necessity, | find that Ms. Ronp was aut hori zed
to be enployed on April 3, 1987.

The "~ “special rule,'' effective according to its terns only unti
Septenber 1, 1987, is consistent with the judgnent expressed above that
section 102 conferred on legalization-eligible aliens the right to work;
the “~“special rule'' reflects a phase-in work authorization consistent,
as suggested by M. Ronmp, with the settlenent agreenent in Catholic
Social Services, Inc. et al. v. Meese, Cvil No. S 86-1343-LKK (E.D. CA
March 23, 1987). That settlenent permtted undocunented aliens to
self-certify that they believed they were legalization-eligible and
intended to apply for legalization; the enployer was then protected
agai nst enployer sanctions liability until Septenber 1, 1987. The March
23, 1987 settlenent was published in the Federal Register on April 9,
1987, 52 Fed Reg. 11567-74.

In ny judgnment Ms. Ronb was not an authorized alien on April 3,
1987. Events were noving rapidly in inplenmentation of | RCA but enpl oyers
who acted precipitously did so at risk whether or not aware of specific
| awsuits or regulatory initiatives. Regardless of whether or not M.
Rono' s version of the events of that date are the nore accurate, Todd was
in error in firing her without nmaking further inquiry.
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V. COVPLAI NANT FAI LS TO QUALI FY AS A PROTECTED | NDI VI DUAL UNDER
SECTI ON 102

Conpassion for Ms. Ronp suggests that she ought to be an individua
protected under section 102. In that context, she appears to have done
nothing wong on April 3, 1987; Todd appears to have done al nost
everything wong. There was no need for Todd, by Kallenbach, to
interrogate her concerning her work authorization. Her enploynent
predated |RCA;, Todd, therefore, had no prospect of Iliability for
enpl oynent sanctions with respect to her and there is no reason to
suspect that Todd had been inforned ot herwi se. Todd has conceded that:

At all relevant times, Steve Kallenbach was the General Manager of Todd's Gty of
Industry Plant. General Managers are responsible for the day-to-day operation of
Todd's plants. Accordingly, Kallenbach had overall responsibility for the Gty of
I ndustry plant, including personnel. As General Manager, Kallenbach had the fina
authority to hire and fire production operators.’

Al t hough on brief Respondent attenpts to argue that Todd is not bound by
Kal | enbach's actions, it concession as to the breadth of his authority
overwhel ns any such argunent, which, in any case, has no foundation in
law or fact. Nothing in the record inpeaches his authority to have taken
the action he did on April 3. Barbara Shepard, as Todd's official to whom
Kal | enbach referred the Ronb matter after he had fired Ms. Ronp, ratified
his conduct in her communication with Ms. Ronp's attorney. Todd has not
i npeached Kall enbach's actions of April 3 but rather has steadfastly
ratified them by its posture taken in this proceeding. An enployer who
has authorized its supervisory personnel to effect enploynent decisions
is responsible under IRCA for the consequences of hiring and firing
deci si ons of those supervisors.

For all that appears, Todd di scharged Ronp under a nistake of |aw
Al though not wvulnerable to sanctions for her continued enploy,
Kal | enbach, without a pause, asked her to prove that she was eligible for
enpl oynent and, reasoning that she could not, fired her on the spot.

Todd had never been raided by INS at its City of Industry plant
al t hough the industry and Todd's conpetitors suffered a reputation for
enpl oyi ng undocunented al i ens. Kall enbach testified that he feared a raid
woul d interfere with plant production because personnel would be renoved
abruptly leaving him with a shortfall on the production line, yet on
April 3, the sane day he inquired of enployees as to their eligibility
to remain on the payroll, he sunmarily fired three of them Cearly, his
production capacity was as

7Respondent's Proposed Findings of Fact, No. 3.
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much inpaired as the result of his own precipitous action as it would
i kely have been had he risked a raid.

Synpathy for the charging party as the nore innocent of the two
parties is hardly enough to qualify her as a protected individual within
the anmbit of 1324b. Ms. Ronb is only entitled to protection against an
unfair immgration-related enploynent practice as a result of her
di scharge by Todd if she satisfies the statutory prerequisites.

The case at hand involves only citizenship status. Ms. Ronp is not
a US. citizen. Accordingly, she can only succeed in her action here if
she is found to be a protected ““intending citizen'' discharged from
enpl oyment because of that status, 8 U S.C. 1324b(a)(1)(B).?

Section 102 protection is only available if she satisfies two
requirements. To qualify as an intending citizen, the alien first nust
be either (a) lawfully admtted for pernmanent residence, or (b) granted
the status of an alien lawfully admitted for tenporary residence under
the legalization program or (c) admtted as a refugee under the I NA, or
(d) granted asylum under the INA. The second qualifying requirenent to
be satisfied is that the alien "“evidences an intention to becone a
citizen of the United States through conpleting a declaration of
intention to becone a citizen'' and also satisfies certain statutory
requirenents as to tinme for application and subsequent achi evenent of
naturalization, 8 U S.C. 1324b(a)(3)(B).

The two requirenents intersect but are not co-equal. An individua
nmay obtain tenporary resident status pursuant to the |egalization program
wi thout having satisfied the requirenent for evidencing intent to becone
a citizen ““through conpleting a declaration of intention....'' Such an
intending citizen declaration cannot be supposed to have any effect
unless it is conpleted by an individual who qualifies as a tenporary
resi dent, pernmanent resident, refugee or asyl ee.

Unquestionably, Ms. Ronmp, not having nade a claimto be a pernmanent
resident, refugee or asylee, can only qualify for protection if she can
be found to have been lawfully adnitted for tenporary residence and, also
to have conpleted a declaration of intention. Todd contends that she
failed to satisfy either requirenent as of April 3, 1987. Ronpb, relying
on both judicial and regulatory precedent, clains she is wthin the
protected class. As discussed below, | am unable to agree wth her.
Before that discussion, however, | note that the Acting Special Counse
declined on Cctober 19, 1987, to file a conplaint on the grounds, inter
alia, that Ms. Ronp did

8Certain exceptions to enployer liability are set forth at 8 U.S.C. 1324b(a) (2)
and (4). None of the exceptions have been brought into play in this litigation.

1324a (note).
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not qualify as an intending citizen. The Special Counsel filed a notion
to intervene in this proceeding on April 1, 1988, “"to bring its position
into conformity with'' a Departnent of Justice March 30, 1988 regul ation

described by the Special Counsel as clarifying the definition of
intending citizen.'' °

A She Fails to Qualify as a Tenporary Resident as of April 3, 1987

Prior to March 30, 1988, there had been no statenent of policy
expl aining the Departnent's understanding as to when, and how, tenporary
resident status mght be attained and proven for purposes of section 102.
INS, fromthe outset, had made clear, however, that " [t]he status of an
ali en whose application for tenporary resident status is approved shal
be adjusted to that of a lawful tenporary resident as of the date
i ndicated on the application fee receipt issued at Service Legalization
Ofice.'" 8 CF. R 245a.2(s).

The Attorney Ceneral by interimfinal rule published at 54 Fed. Reg.
10338, March 30, 1988, expressed a sense of urgency in order to " nmke
clear that eligible aliens may apply for tenporary resident status and
be protected from citizenship status discrimnation, thus encouraging
themto apply for legalization....'' The preanble to the rule explained
al so that pronpt inplenentation was required ~"to ensure that rights of
aliens otherwi se protected under section 102 of IRCA[8 U S.C. 1324b] are
not lost....'" The rulenaking comented with respect to the regulatory
treatnent of aliens lawfully adnmitted for tenporary residence, that:

[t]he definition is silent as to whether aliens who have applied for tenporary
residence under 8 U.S.C 1255a(a)(1), but who have not yet been granted that
status, are intending citizens. Thus, the existing regulation is not clear whether
applicants for tenporary residence are protected against citizenship status
discrimnation. This interimfinal rule makes clear that tenporary resident status,
once granted, relates back to the tinme the application fee is paid, i.e., fromthe
time of application. Therefore successful applicants are protected against
citizenship status discrinnation fromthe tinme of application. (Enmphasis added.)

By this anmendnent, inserting text to nmake clear that tenporary resident
status, once approved, relates back to the date "~“indicated on the
application fee receipt,'' the regulation shortens in part the gap

created by enactnent of inchoate rights prior to inplenentation

Both the Special Counsel and conplainant urge that it is fair to
impute to Ms. Ronp, as of April 3, 1987, the sanme protection afforded to
an actual legalization applicant as of the tine the appli-

9Concurrent with its motion to int ervene, the Special Counsel filed a
* " Menorandum of Points And Authorities On Whether Conplainant Qualifies As An
Intending Citizen."'
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cation could have been filed. Gbviously, it is no fault of Ms. Ronp that
she could not have filed on April 3 since, as appears fromthis record

the application machinery was not yet in place. In that context Ms. Ronp
is said to deserve the sane judicial synpathy with which the court
responded to plaintiffs in League of United Latin Anerican Citizens
(LULAC) v. Pasadena |ndependent School District, 662 F.Supp. 443 (S.D

TX, April 14, 1987).

The LULAC court, pending establishment of an "~ “admnistrative
structure ... under the IRCA ...,''" granted a prelimnary injunction
agai nst the enployer school board. 662 F.Supp. at 446. The court enjoi ned
t he defendant from discharging plaintiffs, undocunented alien enpl oyees,
who allegedly had violated its hiring policy when they obtained
enpl oynent through use of false social security nunbers. The Court
concluded that defendant's actions had the effect of |jeopardizing
plaintiffs' rights wunder section 102 "“before they have had an
opportunity to exercise those rights.'' |1d. at 451

OSC contends that had Ms. Ronp been able to do so, she woul d have
perfected her filing to attain |lawful tenporary resident status on or
before April 3, 1987. She was unable to do so only because during the
preapplication period, the nachinery was not yet in place to effectuate
the legalization program |Indeed, no legalization application filings
were authorized until six nonths after enactnent of | RCA, and no enpl oyer
sanctions were authorized during the first six nmonths. In contrast, the
antidiscrimnation features of |IRCA (section 102), becane effective
i medi atel y.

By adopting the March 30, 1988 regul atory revision, the Departnent
has filled the gap which concerned the court in LULAC, supra. See 28
CF.R 44.101(c)(2)(ii)

| do not understand the March 30, 1988 revision to be in derogation
of either 8 U S. C 1324b or the LULAC decision. It may be regrettable
that the regulation fails to confer eligibility for section 102 coverage
on all menbers of the newly established class, i.e., aliens eligible for
| awful tenporary resident status. During the preapplication period,
nmenbers of the class were not fully protected agai nst enpl oyers who acted
preci pitously, out of ignorance or otherw se. Al though section 102 of
| RCA becane effective without a statutory waiting period, no authority
has been pointed to, and | have found none, to suggest that by adopting
the March 30 regulation the Attorney General unlawfully delayed the
effective date for identifying an alien as a lawful tenporary resident.

Nor do | understand the LULAC court to have done nore than to fil

the gap pendi ng Departnent of Justice inplenentation of section 102. That
deci sion enjoined the school board fromfiring un-
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docunented alien enployees who were-like Ronmp-potentially eligible for
| egal i zati on and whose enpl oynent was protected under the " grandfather'
clause of the enployer sanctions program |RCA, section 101(a)(3). The
initial LUAC decision, 662 F. Supp. 443, supra, was followed by an order
in which the judge deferred ruling on a notion for entry of a pernmanent
i njunction pending opportunity for exhaustion of admnistrative renedi es,
noting that when the April 14, 1987 prelimnary injunction was entered
““the admnistrative process authorized under the Act to address
al l egations of discrimnation was not yet in place.'' LULAC v. Pasadena
| ndependent School District, 672 F. Supp. 280, 281 (S.D. TX, July 31,
1987) .

Special Counsel's April 1, 1988 nenorandum argues that the March 30
issuance is entitled to judicial deference, as consistent with the
| egislative history of section 102, and as consonant with a previously
adopted regulation which informs as to the start of the tine period
““during which tenporary residents nust wait before they can apply for
permanent resident status. 8 CF. R 245a.2(s).'' (0OCS Menorandum 7-8).
| agree. However, far from providing support for the argunent that
tenporary resident status can relate back by virtue of Departnent of
Justice regulation to the events of April 3, 1987, the March 30, 1988
i ssuance achieves a contrary result.

What ever latitude there may be to avoid application of a regul ation
whi ch nay be distinguishable froma case at hand, this regulation is not
so susceptible. The March 30 revision is explicit; for purposes of the
Ronob charge it is ineluctable. Special Counsel's argunent that the
revised regul ation explains reversal on April 1, 1988 of the earlier OSC
deternination that Ms. Ronb did not qualify as an intending citizen is
unpersuasive. Nothing cited in the OSC or Ronp argunents inplicates in
one way or the other the specificity with which the March 30 revision
addresses tenporary resident status.

Wth respect to the argunent that | should apply judicial deference
to the Departnent's inplenentation of section 102, | am of the opinion
that I have no choice in the matter, although exercise of that deference
obtains a different result than the proponent of the argunent woul d have
preferred.

10 rea provi des that enployer sanctions do not apply to grandfathered '
enpl oyees, i.e., those who were hired before the date of enactnent [Novenmber 6, 1986],
and whose enpl oyment continued subsequent to that date. | RCA section 101(a)(3), 100

Stat. 3359, at 3372; 8 U.S.C 1324a (note).

132



1 OCAHO 25

The concept of judicial deference to executive branch interpretation
recogni zes that as a practical matter it is the agencies that flesh out
in the execution of the laws the bare bones provided in the |egislative
policy fornmulation. See, e.qg.. Chevron U S. A Inc. v. Natural Resources
Def ense Council, Inc., 467 U S. 837, 843 (1984) ( 'if the statute is
silent or anbiguous with respect to the specific issue, the question for
the court is whether the agency's answer is based on a pernmissible
construction of the statute'').

The concept of deference, however, inplicitly connotes an option on
the part of the one asked to pay deference. The Suprene Court has
acknowl edged admi nistrative |aw judges to be "~ “functionally conparable'
to federal judges, Butz v. Econonmou. 438 U S. 478, 513, 514 (1978)
Mor eover, adninistrative |aw judges who hear section 102 cases occupy a
virtually unique role with respect to adninistrative adjudication. This
is so because Congress has assigned finality to decisions by such judges,
subject to no administrative review but rather to appeal directly to a
United States court of appeals, 8 US C 1324b(g)(1) and (i),

Nevert hel ess, we are, | suspect, |less able than our counterparts in the
Article Ill judiciary to avoid the inplication of facially conpetent
rules and regulations, duly promulgated, and not otherw se subject to
evasion. | conclude that as applied to the case at hand | have no option

but to defer to the March 30, 1988 rul enaki ng.

It may be specul ated whether the Special Counsel had a role in the
pronul gation of the March 30, 1988 regulatory revision. \Wat is not
specul ation but fact is that | am bound on this record by 28 C F. R
44.101(c)(2)(ii) according to its terns.

Not hing contained in the revision suggests that it is not to be
applied (beginning March 30, 1988) to events alleged to have occurred
prior to the date a particular legalization application was filed. The

stated purposes, inter alia, ""to ensure that rights of aliens otherw se
protected under section 102 of IRCA ... are not lost ... and to effect
Congressional intent ...,'" 53 Fed. Reg. 10338, supra, are understood to

nean that no such rights are perceived by the Attorney Ceneral to have
existed prior to the date a particular legalization application is filed.

The negative inplication of the rulenaking revising 28 CF.R
44.101(c)(2)(ii) is inescapable: the Attorney General did not authorize
tenporary resident status for any alien during any period of tinme prior
to the date that alien's fee-paid | egalization application was fil ed.

Mas to the March 30, 1988 rul emaki ng, conpare respondent's post-hearing bri ef
pp. 16-18, with conplainant’s reply brief, p. 10.
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Rel i ance by OSC and Ronp on generalized and hortatory coments on
| RCA cannot serve to relate Ms. Ronp's tenporary resident status back to

a date prior to July 22, 1987.%2 |In any event | find the relation-back
provision, so far as it goes back, to be consistent with the quoted
coments supplied to nme; and | have not found others that are

i nconsi stent.

| am therefore, unable to conclude that Ms. Ronb was, on April 3,
1987, an alien lawfully adnmitted for tenporary residence in the United
States within the neaning and scope of 8 U S.C. 1324b and 28 C.F. R Part
44.

B. Intending Citizenship Status Anal yzed

Congress enacted the legalization and enployer sanctions prograns
(I RCA, sections 201 and 101) and, concerned that the latter mght |ead
to enploynent discrinination, enacted also the prohibitions against
unfair inmmgration-rel ated enpl oynent practices (I RCA, section 102). |RCA
provided a 6-nonth waiting period before |egalization-eligibles could
apply and provided the identical transition period before sanctions could
be i nposed. No such transition period was established for the enforcenent
of section 102.

Since section 102 was enacted to provide an antidote for potential
consequences of the enployer sanctions program and Congress being silent

on this score, it might be reasonable to suppose congressional
anticipation that there would be no need for section 102 inplenentation
to becone effective until the end of that 6-nonth period. That

supposition, however, forns no part of the basis for decision in this
case. Watever tine franme night have been anticipated, the regulations
establishing ~“standards and procedures for enforcenent of section 102
were published in the proposed rule on March 23, 1987, 52 Fed. Reg. 9274-
80, followed by the final rule, published October 6, 1987, 52 Fed. Reg.
37402-11, to becone effective Novenber 5, 1987.

The proposed rule defined "“intending citizen'' only in statutory
ternms, and provided in the preanble that, wupon filing a charge of
discrimnation, an aggrieved alien nust have " “conpleted a declaration
of intention to becone a citizen and [nust have provided] the date of
such declaration.'' In the Cctober 6 final rule, the definition is
substantially unchanged, augnented, however, by reference to

2The i denti cal excerpt fromthe House Conmittee on the Judiciary Report No.
682, supra, at 70, is relied upon both in support of the effort to qualify Ms. Ronmo as
a tenporary resident alien as of April 3, 1987 and to support the rul enaki ng which
takes such status back only to the date the fee for a | egalization application has
been pai d. Conpare OSC Menorandum supra, p. 8, with InterimFinal Rule, 53 Fed. Reg.
10338, supra.
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INS fornms |-772 and N-315. The preanble to the final rule included this
policy declaration (id. at 57406-07):

W believe that the statute affords protection fromcitizenship discrimnation only
to those individuals who neet the statutory definition of ““citizen or intending
citizen'' at the tinme of the alleged discrimnatory acts. Therefore, the witten
decl aration of intention nmust be conpleted prior to the occurrence of the alleged
discrimnation acts. However, because of the initial unavailability of the new INS

form|1-772, "“Declaration of Intending Gtizen,'' this requirement will not apply
to acts of discrimnation occurring prior to Decenber 1, 1987. Therefore, for
purposes of determ ning whether individuals are " “intending citizens,'' the Special
Counsel _will deem them to have conpleted the new INS Form |-772 prior to any

discrimnatory act occurring between Novenber 6, 1986, and Decenber 1, 1987, if

such individuals: (1) Conplete the new INS form |-772 on or before Decenber 1,

1987, and (2) assert in a charge that, prior to the alleged act of discrimnation,

they intended to become U.S. citizens, and would have conpleted this form had it

been available. "“Conpletion'' of a declaration of intention to beconme a citizen
means that the INS Form N-315, "~ "Declaration of Intention,'' has been filed with
any court exercising naturalization jurisdiction (8 CFR 334a.1) or that an INS Form
1-772, "“Declaration of Intending Citizen,'' has been filed with the Immgration
and Naturalization Service. (Enphasis added.)

At | east since Cctober 6, 1987, the public, including enployers, has
been on notice that intending citizen declarations needed to have been
filed by Decenber 1, 1987 in support of charges arising out of the acts
of discrimnation alleged to have been conmitted between Novenber 7, 1986
and Decenber 1, 1987. For acts alleged to have occurred after Decenber
1, 1987, the controlling rule, i.e., the preanble to the Cctober 6, 1987
regulation, states that ~“the witten declaration of intention nust be
conpleted prior to the occurrence of the alleged discrimnation. v
| d.

Todd contends that it is inproper through subsequent action, i.e.
the Cctober 6, 1987 rul enaking, to deemthe intending citizen declaration
of Ms. Ronb to have been effective on April 3, 1987. This contention,

however, fails to recognize that it is |RCA which conferred rights and
i nposed burdens. Precedents relied upon to urge the inpropriety of
retrospective application do not deal, as does this case, with facts
whi ch arose after enactnent. Todd relies principally on Caneron v. United
States, 231 U S. 710 (1914), and Mller v. United States. 294 U S. 435
(1935).

In Caneron, the Court reviewed a crinminal conviction arising from
the use of testinony given under statutory inmmunity by the defendant, a
witness in a prior bankruptcy action. Upon repeal of the prior imunity
statute, the governnment unsuccessfully contended that repeal permtted
it torely on the testinony given under the earlier statute. The Suprene
Court held, that (Canmeron, supra, 231 U S. at 720):
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[i]n the absence of a clearly expressed legislative intent to the contrary, the
court will presune that the | aw making power is acting for the future, and does not
intend to inpair obligations incurred or rights relied upon in the past conduct of
men when other legislation was in force. (Enphasis added.)

Clearly, the Court found intolerable the governnent's reliance on repea
of a statute to inpose crimnal liability for a testinonial act perforned
under protection of an earlier statute. Cbviously, that is not our case.

In Mller the Court rejected the regulation at issue as an
executive agency effort at legislation in the guise of regulation.
MIler, supra, 294 US. at 439-40. But the Court also said that the
statute inplicated in the veteran's war risk insurance claim enacted in
1919, was wholly inapplicable and the regulation in question, adopted in
1930, was " “inapplicable because it contains nothing to suggest that it
was to be given a retrospective effect so as to bring within its purvi ew
a policy which had long since lapsed and which had relation only to an
all eged cause of action long since matured.'' |d. at 439. (Enphasis
added.) Referring to the principle that “~“generally a statute cannot be
construed to operate retrospectively unless the legislative intention to
t hat effect unequivocally appears,'' the Court noted that the sane rule
applies to an adninistrative regulation. |d.

In the present case there can be no question of the scope and intent
of the regulation at issue, enforcing legislation effective Novenber 6,
1986. Clearly, the Departnent intended that the declaration of intending
citizenship relates back to the date of the alleged discrimnation, but
that tenporary resident status relates back only to the date of the
fee-paid application for legalization. The regulatory issuances which
established these controlling principles left no doubt as to their
applicability, 52 Fed. Reg. 37402, 37406-07, supra, preanble to Final
Rule, 28 CF.R Part 44; 53 Fed. Reg. 10338-39, supra, anending 28 C.F.R
44.101(c)(2)(ii)

By a Notice published March 24, 1988, 53 Fed. Reg. 9715, the Speci al
Counsel expressed the concern that "~ “[c]onfusion has arisen over the
timng of the filing'' of declarations of intent [because the rule as to
timeliness was contained in the preanble only and not in the regulatory
text per se to the COctober 6, 1987 regulation]. In contrast, Special
Counsel pointed out that the |-772 instructions " “state that filing the
|-772 is a prerequisite only "to assert a claim' not to qualify for
protection.'' The Special Counsel concluded that ~“~"[t]o dispel any
confusion ... this notice announces that the Justice Departnent views the
declaration of intention filing requirement as satisfied as long as the
declaration is conpleted and filed before the charge of discrimnination
is filed with ... [0CSC .... It
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is not necessary to conplete and file the declaration before the
occurrence of the alleged discrimnation.'' (Enphasis added.)?®

| amunaware on what theory the policy of the Departnment, expressed
by the Attorney General in inplenenting his broad responsibilities under
the INA, in the Cctober 6 preanble, becones susceptible to nodification
by the Special Counsel through general policy announcenent. A preanbl e,
al t hough nore obscure and elusive than positive regulatory text which
becones codified in the code of federal regulations, is not, so far as
I am aware, rendered thereby anenable to change except by the sane
official who pronul gated the statenent being charged, or his del egatee.

The Notice published March 24, 1988, renders it unclear at this
point in tinme whether it is sufficient in order to perfect a charging
party's status as an intending citizen to conplete a declaration of
intent imediately prior to charging discrinination in a filing with the
Speci al Counsel. Wen the charge in this proceeding was filed and unti
the issuance of the regulation published Cctober 6, 1987, there was no
expression of policy which explained whet her declarations of intent were
considered to be conditions precedent to successful filing of charges
with the Special Counsel, and, if so, when they needed to be fil ed.

In any event, however, the "~ “change'' announced by the Notice is of
no nonent in this case. This is so because | find that Ms. Ronp perfected
the filing of her Form [-772 not later than Novenber 18, 1987.
Consequently, this conplainant obtained no benefit or detrinent as the
result of the Special Counsel's views published March 24, 1988, as to the
ef fectiveness of intending citizen declaration filings.

It is inportant, as to cases arising fromimigration-related acts
of enploynent discrimnation alleged to have occurred after Decenber 1,
1987, for the public to be certain of the date an individual nust have
conpleted a declaration of intention to becone a citizen by filing the
appropriate form To reduce the likelihood of uncertainty for future
cases, the Departnent nay want to consider an amendnent to the positive
text of title 28 Code of Federal Regul ations, Part 44,

VI . ULTI MATE FI NDI NGS, CONCLUSI ONS, AND CRDER

| have considered the pleadings, testinmony, evidence, nenoranda
briefs, argunents, proposed findings of fact and concl usi ons of

3The substantive portions of the Notice published in the Federal Register on
March 24, 1988 were contained also in a formletter broadcast by the Ofice of Specia
Counsel a few weeks earlier. See Interpreter Rel eases, Vol. 65, No. 9, March 7, 1988
pp. 206-07 and Appendix |; Enmpl. Prac. CQuide (CCH) para. 5144
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| aw submitted by the parties. Al notions and all requests not previously
di sposed of are denied. Accordingly, and in addition to the findings and
conclusions already nentioned, | nmake the follow ng determnations,
findings of fact, and concl usions of |aw

1. That the statutory bar against filing dual charges under | RCA
8 U S.C. 1324b, and under Title VII of the Cvil Rights Act of 1964, as
anended, 42 U S.C. 2000e, with respect to enploynent practices based on
a single set of facts applies only to charges of discrimnation due to
an individual's national origin without regard to the pendency of a
citizenship status discrimnation charge; the bar to dual proceedings,
8 U S.C 1324b(b)(2), is inapplicable to charges wth respect to
citizenship status.

2. That, as discussed in this final decision and order, the
Departnent's regulations inplenenting the rights and burdens conferred
by section 102 represent inplenentation of enacted policy, not being
either an enlargenent or restriction of that policy but are, instead, a
| awf ul exposition of congressionally conferred rights.

3. That an individual who is an ~“unauthorized alien'' at the tine
of an alleged act of enploynment discrimnation is precluded from
prosecuting a <charge of an wunfair inmmgration-related enploynent
practice, 8 U S.C. 1324b(a)(1); the "~ “definition of unauthorized alien'
in section 101 of IRCA, 8 U S.C. 1324a(h)(3), applies also to the use of
that term in section 102, 8 U S.C. 1324b. M. Ronp was not an
unaut horized alien on April 3, 1987, the date of the alleged
di scrimnatory act.

Empl oyers in the United States becane subject to section 102 upon
its enactnment. Enployers who di scharged alien enpl oyees " grandfathered
by RCA were at risk that aliens whomthey di scharged were authorized to
work. Catholic Social Services, Inc., et al. v. Meese, Cvil No. S-86-
1343-LKK (E.D. CA, March 23, 1987), and the " “special rule'' confirmthat
on April 3, 1987, Todd shoul d not have di scharged Ms. Ronp without making
further inquiry as to her enploynent authorization

4. That to be protected against citizenship status discrimnation
under 8 U.S.C. 1324b(a)(1)(B) an individual who, like Ms. Ronp, is not
a citizen of the United States nust be an "“intending citizen'' at the
time of an alleged unfair inmmgration-related enploynment practice. An
intending citizen is an alien who satisfies one of the four criteria
stipulated at 8 U S C 1324b(a)(3)(B)(i) and satisfies the single
criterion stipulated at 8 U . S.C. 1324b(a)(3)(B)(ii).

(a) O the four criteria stipulated at 8 U . S.C. 1324b(a)(3)(B) (i),
three were not at issue in this proceeding, i.e., Ms. Ronp did not claim
either that she was an alien lawfully admtted to the United States for
per manent residence, or admtted as a refugee or as an
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asyl ee; she clainmed coverage under section 102 as having been "“granted
the status of an alien lawfully adnitted for tenporary residence [under
8 US C 1255a]....""

(b) The additional criterion for section 102 coverage requires that
the alien "““evidences an intention to beconme a citizen of the United
States through conpleting a declaration of intention to becone a
citizen...,'" 8 U S.C 1324b(a)(3)(B)(ii).

(c) Ms. Ronmp satisfied the regulatory inplenentation of the
statutory criterion that a declaration of intention needed to be filed
on or before Decenber 1, 1987, when she effectively made a filing with
the INS on an appropriate form on Novenber 18, 1987. The Departnent of
Justice stipulated in the final rule published October 6, 1987, that to
support a charge under | RCA of enploynent discrimnation alleged to have
occurred between Novenber 6, 1986 and Decenber 1, 1987, a decl aration was
tinely if filed not later than Decenber 1, 1987. Final Rule, 52 Fed. Reg.
37402 (Cctober 6, 1987), preanble, pp. 37406-07.

(d) Ms. Ronp failed to satisfy the regulatory inplenentation of the
statutory criterion that to qualify as an intending citizen she nust al so
have obtained the status of a lawful tenporary resident alien. Pursuant
to the Departnent's interim final rule published Mirch 30, 1988,
applicants for tenporary resident status qualify as such for the purpose
of protection against citizenship status discrinmnation from the dates
shown on their application fee receipts provided their applications are
approved. Because her tenporary resident status dated back only to July
22, 1987, that regulation forecloses a finding that Ms. Ronp qualified
as a |lawful tenporary resident on April 3, 1987. Interim Final Rule, 52
Fed. Reg. 10338, March 30, 1988, revising 28 C.F.R 44.101(c)(2)(ii).

5. That, in viewof the foregoing, | find and conclude that Ms. Ronp
failed to satisfy the statutory requirenent, as inplenented, that to be
protected under section 102, an alien, such as she, nust have qualified
as an intending citizen at the tinme of the alleged enploynent
di scrimnation; this she could not do because she could not qualify as
a lawful tenporary resident at that tine, even though her declaration of
intention to becone a citizen was tinely. Accordingly, | am unable to
determ ne that Todd engaged in the unfair imrgration-rel ated enpl oynent
practice alleged to have occurred on April 3, 1987. Pursuant to 8 U.S.C
1324b(g)(3), the conplaint in this proceeding is dism ssed.

The section 102 subsection entitled "“Oders finding violations,'
8 U S.C. 1324b(g)(2), spells out what the final order of the judge shal
and may contain "~ [i]f, upon the preponderance of the evidence, ... [the
judge] ... determines that ... any person or
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entity naned in the conplaint [i.e., the respondent] ... has engaged in
or is engaging in any ... unfair inmmgration-rel ated enpl oynent practice
...""; the subsection entitled ""Orders not finding violations,'' 8
U S.C. 1324b(g)(3) directs the judge to issue an order disnissing the
conplaint “"[i]f upon the preponderance of the evidence ... [the judge]
determnes that ... [the respondent] ... has not "' so engaged.

A " preponderance of the evidence'' standard of proof for a
determination of liability is traditional, fair, and reasonable. It would
be innovative to introduce that standard as the hurdle to be overcone in
order to reach a determination which excul pates the respondent; such a
standard woul d also clash with accepted principl es.

It is difficult to accept that Congress intended that respondents
woul d be found not to have engaged in prohibited practices only if they
could prove their innocence by a preponderance of the evidence. Such a
standard would stand our jurisprudence on its head. Accordingly, the
" preponderance of the evidence'' <clause of subsection (g)(3) is
understood to nmean only that if the judge cannot find liability under
subsection (g)(2) upon the preponderance of the evidence, the judge shal
take the action stipulated at subsection (g)(3).

6. Ms. Ronmb is a "“losing'' party; Todd is the "~ “prevailing'' party
as those terns are used in 8 U S. C 1324b(h). That statutory provision
confers discretion upon the adnministrative law judge to allow "“a
reasonabl e attorney's fee'' to a prevailing party other than the United
States in any section 102 conplaint. The statute contains a formulation
to guide the judge, i.e., that fees are to be awarded only upon a
determination that “~“the losing party's argunent is wthout reasonable
foundation in law and fact.'' This forrmulation so far as | am aware is

Sui_generis.

Unconstrai ned by precedent, but considering the circunstances of
this case, | cannot find that the " “argunent,'' that is, the position
taken by Ronb was "~ “without reasonable foundation'' sufficient to nulct
the conplainant with Todd's attorneys' fees. This was the first section
102 case to be filed, to reach hearing and, so far as | aminforned, to
reach decision. The events alleged to constitute the w ongdoi ng occurred
before inplenenting guidance had been finalized, and the conplaint was
filed before issuance of the regulatory provision found to be
di spositive. Mbreover, the Ofice of Special Counsel having initially
declined, to file a conplaint on the ground that Ms. Ronp did not qualify
as an intending citizen, on the eve of hearing reversed itself,
contending that she qualified. Although this final decision and order
di sagrees with that contention, clearly the lawis not so settled as to
inply that the precondition for inposition of attorneys' fees is
satisfied as to Rono.
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As to liability of the United States which was not the conpl ai nant
but an intervenor only, | am less certain of the reach of 8 U S. C
1324b(h), and do not deci de.

7. That, pursuant to 8 U S.C. 1324b(g)(1), this final decision and
order is the final administrative order in this proceeding and " shall
be final wunless appealed'' to a United States court of appeals in
accordance with 8 U . S.C. 1324b(i).

SO ORDERED.

Dated this 19th day of August, 1988.

MARVI N H. MORSE
Adm ni strative Law Judge
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UNI TED STATES OF AMERI CA
EXECUTI VE OFFI CE FOR | MM GRATI ON REVI EW
CFFI CE OF THE CH EF ADM NI STRATI VE HEARI NG OFFI CER

Noeni Barragan- Mandujano Ronpb, Conplainant v. Todd Corporation,
Respondent; 8 U. S.C. 1324b Proceedi ng; Case No. 87200001.

THI RD POST- HEARI NG ORDER
(Ruling on Intervention of the Ofice of Special Counsel)

It was agreed at the hearing, as confirmed in ny April 21, 1988,
O der, that Respondent might file a reply to the Menorandum of Points and
Aut horities which acconpanied the Ofice of Special Counsel (OSC or
Speci al Counsel) Mtion to Intervene of April 1, 1988, and that the
Conpl ai nant and OSC might reply by May 9, 1988. Both Respondent and OSC
have perfected such filings. This Order disposes of two issues raised by
t hat exchange between the parties, leaving all other aspects to a |later
date, perhaps the final decision.

First: Respondent, citing that portion of the Departnent of Justice
regul ati ons which establish standards and procedures for the enforcenent
of unfair immigration-related enploynent practices, governing the OSC,
52 Fed. Reg. 37402, Cctober 6, 1987, (to be codified at 28 CFR Part 44),
asks that | reconsider the prior grant of OSCs notion to intervene.
OSC s motion was granted at the hearing on April 5, 1988 (Tr. |. 10).
Respondent relies for its argunent in substantial part on Section
44, 303(d)(2) which provides that OSC may "~ "seek to intervene at any tine
in any proceeding before an admnistrative |aw judge brought by the
charging party.'' Respondent argues that the phase " “seek to intervene''
limts OSCs right to intervene and Respondent suggests in this |ight
that law and equity require that OSC s intervention right should be no
greater than that of the Equal Enploynent Qpportunity Comni ssion (EEQC)
whose right to intervene in a judicial proceeding is wthin the
di scretion of the court.

For reply, OSC correctly notes that Respondent's argunent fails to
mention Section 68.11(b) of the Interim Final Rules of Practice and
Procedure of this Ofice, 52 Fed. Reg. 44972, 44976, Novenber 24, 1987
(to be codified at 28 CFR Part 68), which authorizes the
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OSC to intervene "“as a nmatter of right at any tine'', although other
interventions are within the discretion of the adm nistrative |aw judge.
Section 68.11(a). OSC notes that pursuant to Section 68.30(a) the
adm nistrative law judge may limt the extent of participation of any
i ntervenor other than the Special Counsel.

OSC argues also that, unlike the EECC before the courts, it has a
special relationship to this Ofice: EEOC and the district courts are
| ocated in different branches of the federal governnent while both this
O fice and OSC are located in the one executive branch agency, the
Departnent of Justice; noreover, says OSC, it is the enforcenment arm of
the "~ “specially designated administrative law judges'' to whom unfair
i mmgration-rel ated enpl oynent practice cases are assigned, "~ authorized
to enforce their orders in US. district court. 8 USC sec.
1324b(j)(l)..."" As will be discussed below, this argunent provides no
part of the basis for this ruling on intervention and it is rejected.

So nuch of Respondent's April 25, 1988, reply to OSC s notion to
intervene and supporting nenorandum as constitutes a request for
reconsideration of the April 5, 1988, grant of the notion to intervene
is granted but, having considered the argunents of the parties, the
request for reversal is denied and the intervention is sustained: (1) OSC
is obviously correct that our own rules of practice and procedure deny
di scretion to the judge to keep OSC out of a case as an intervenor or to
limt the extent of participation of the Special Counsel as an

intervenor.* (2) The present intervention does not reach the
constitutional dinension suggested by Respondent's April 25, 1988, Reply
(p. 2). Indeed, Respondent, at hearing, was offered an opportunity in

light of OSCs intervention and the position stated in its supporting
nmenor andum of points and authorities to have the record kept open rather
than adjourning the evidentiary phase of the proceeding as originally
schedul ed; that offer was declined. (Tr. |l 244).

Respondent's reference to EEOC intervention posture in court is
i napposite. That another federal agency is charged w th anal ogous

144 OSC s argurent in support of intervention as of right starts with the

proposition that because any person filing a charge with it is per se a party to any
conmpl ai nt before an adm nistrative | aw judge, and that any other person may intervene
only in the discretion of the judge, citing 8 U . S.C. 1324b(e)(3), it follows that the
right to intervene by the person filing the charge and the OSC is beyond the

di scretion of the judge. This argunent plainly ignores the statutory |esson that only
the charging party before the OSC, and not the OSC itself, is contenplated to be
autonmatically ““a party to any conplaint before an administrative law judge'' 1d.
Moreover, if an absolute right to intervention were conferred by statute there woul d
be no need to focus on the rules of practice and procedure of this Ofice to support
that right.
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program responsibility is no basis for inplying anbiguity where the
answer is clear: The rules governing adnministration of the substantive
program to inplenent the statutory prohibition against unfair
immgration-related practices (to be codified at 28 CFR Part 44),
authorize OSC to seek intervention while the rules governing practice and
procedure before admnistrative |aw judges in those cases in which the
CSC elects to seek intervention (to be codified at 28 CFR Part 68)
require the judges to admt OSC as an intervenor without linmt on the
extent of that intervention.

| am unaware of the policy dictates that pronpted the apparently
unfettered grant of intervention status of OSC, but | find no
i nconsi stency between the provision that, as a matter of program
adm nistration, inforns that OSC nmay seek intervention in those cases
before adninistrative law judges which it does not initiate and the
provision that, as a matter of practice and procedure, requires that,
once sought, the intervention follows as of right. Mreover OSC is
exactly right inits rejoinder to Respondent that "“to seek'' inplies the
requirenent that it initiate a notion to obtain the desired interventi on.
Cf. Federal Rules of Civil Procedure 24(a), intervention of right, as
cited by OSC

It is speculative whether, in a given case, the tinmng and di nension
of an OSC intervention my be so out of control as to invite
constitutional or other fairness considerations. Certainly, the OSC ought
not be permtted to use the intervention authority to obtain a litigating
posture stronger that it would enjoy as a conplainant. In ny judgnent,
the constraint on judicial power to limt the extent of OSC participation
as an intervenor nust be understood as constraint only vis a vis the
ot herwi se typical and unrestrained grant of power to the judge to linmt
the participation of an intervenor. Section 68.30(a). Stated differently,
nothing contained in the regulatory treatnment of intervention is
under st ood as conproni sing the authority conferred upon the judge, i.e.,
Section 68.25, to regulate the conduct of the proceeding and to take
actions authorized by the Administrative Procedure Act and, where
appl i cabl e, the Federal Rules of Civil Procedures.

As appears fromthe di scussion above, OSC may have its intervention
without reliance on the argunent that the OSC relationship to the
adm ni strative | aw judges who hear unfair imrgration-rel ated enpl oynent
practice cases is per se sufficiently different fromthat of the EEOC and
the district courts as to warrant any concl usion concerning OSC status
as an intervenor. To avoid any misunderstanding, this order should be
read as permitting intervention of right only because our rules of
practice and procedure so require, and for no other reason. OSC cl ains
it is the "~ enforcenent
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arm' of the ““specially designated adnmnistrative |aw judges'',
presumably referring to the statutory requirenent that the only judges
who may be assigned to hear wunfair inmmgration-related enploynent
practice cases are those "~ "who are specially designated by the Attorney
Ceneral as having special training respecting enploynent discrimnnation.
...'"" 8 US C 1324b(e)(2). Nothing contained in that " special
designation'' has to do with any special relationship between the judges
and OSC or any other party which appears before the judges. It is rather
a statutory statenent on a preference for parochial expertise in one area
of the law on the part of judges expected to be neutral in dispute
resol ution between the parti es.

That the OSC, and not sone other official, is statutorily charged
by statute with seeking judicial enforcenent of final admnistrative
orders of the agency is no basis for converting the status of the OSC as
a party before the judge, whether as conplainant or intervenor, to
sonething nore than that. The statute authorizes " “the person filing the
charge'' to petition for enforcenent in an appropriate United States
district court upon failure of OSC to do so, but it is inprobable that
such person would be viewed as "~ "the enforcenent arm' of the judge. See
8 U S . C 1324b(j)(1). It is, after all, the vindication of the public
interest and the rights of the parties that is involved in the
effectuation of final admnistrative orders, not the interests of the
adm ni strative laws judge whose order constitutes the final
adm ni strative action of the agency.

Finally, that both OSC and the administrative |aw judges are in the

same branch of governnent, nuch |ess the sane departnent, is irrelevant
to the question at hand. |IRCA at Section 102 (8 U. S.C. 1324b), by
provi di ng t hat heari ngs on conpl ai nts concerni ng unfair

imm gration-related enploynent practices "~ “shall be considered before'’
adm nistrative | aw judges, and by providing for a hearing on the record,
inplicitly but inperatively brought into play the provisions of the
Adm ni strative Procedure Act, including particularly 5 U S. C. 554 which
nmandat es separation of functions between the adm nistrative | aw judge and
t he Special Counsel. See 5 U . S.C. 554(d):

* * * * * * *

An enpl oyee or agent engaged in the performance of investigative or prosecuting
functions for an agency in a case may not, in that or a factually related case,
participate or advise in the decision, recommended decision, or agency review ...
except as a witness or counsel in public proceedings....

See also, Section 68.28 of our rules of practice and procedure which
reiterates the statutory requirenent. It foll ows that whatever the
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policy rationale for the special entree to intervention by OSC accorded
by our rules of practice and procedure, they do not reflect any
" special'’ relationship to the admnistrative I|law judge. The
interposition of the separation of functions doctrine requires the
conclusion that for purposes of adninistrative adjudication, the
functional relationship of the Special Counsel to the adninistrative |aw
judges is no different than that between the EECC and the United States
district courts.

Second: Respondent's April 25, 1988, Reply takes issue with the
scope of the OSC argunment in the latter's April 1, 1988, nenorandum of
points and authorities on whether conplainant qualifies as an intending
citizen. Respondent asserts that by advocating make-whole relief for
conpl ai nant, OSC exceeds its claimthat its intervention is linmted to
the question whether Ms. Ronb qualified as an intending citizen on the
date of her discharge, i.e., April 3, 1987.

Wthout reaching the nerits as to the relief sought, it is
sufficient to note that the OSC intervention was for the linited purpose
of asserting that conplainant "~ “qualifies as an intended citizen under
Section 102....'"" | do not find OSC s conments in its April 1 menorandum

concerning relief available in event of a finding of discrimnation to
exceed OSC s self-inposed limt on the scope of its intervention. |In any
event, all parties including the Special Counsel, are bound by the
stipulated statenent of issues tendered to the bench at the hearing on
April 6, 1988.

SO ORDERED.

MARVI N H. MORSE
Adm ni strative Law Judge
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