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UNI TED STATES DEPARTMENT OF JUSTI CE
EXECUTI VE OFFI CE FOR | MM GRATI ON REVI EW
CFFI CE OF THE CH EF ADM NI STRATI VE HEARI NG OFFI CER

United States of Anerica, Conplainant v. Boah Fashion Cornp.
Respondent; 8 U. S.C. 1324a Proceedi ng, OCAHO Case No. 90100305.

ORDER GRANTI NG COVPLAI NANT' S MOTI ON TO STRI KE AFFI RVATI VE DEFENSES

On Cctober 9, 1990 the Inmigration and Naturalization Service
(Complainant) filed a conplaint against Boah Fashion Corp. (Respondent)
alleging violations of the Immigration Reform and Control Act of 1986
(IRCA), specifically, that Respondent had unlawfully enployed seven
i ndi viduals who were unauthorized to work in the United States, in
violation of the provisions of 8 U S.C. 8§ 1324a(a)(1)(A), and had failed
to prepare and/or present enploynment verification forns for eight
i ndividuals, a practice proscribed under 8 U . S.C. § 1324a(a)(1)(B)

On Novenber 9, 1990 Respondent tinely filed its answer, in which it
denied the charges of wunlawful enploynent, and also urged that the
proposed $21,750 civil penalty in Count 11, that which involved the
al |l eged enpl oynent verification violations, is excessive and should be
reduced.

Respondent al so asserted two affirmati ve defenses in that responsive
pl eading. Initially, Respondent nmintains that the proposed civil
nonetary penalty should not have been | evi ed because Conpl ai nant had not
conducted a neaningful educational visit at Respondent's place of
business prior to having issued the Notice of Intent to Fine at issue
That because the educational visit had been conducted in English, and
Respondent's understanding of that I|anguage is so lacking that the
educational visit was thereby deprived of any neaningful instructional
benefit to Respondent.

In its second affirmative defense, Respondent avers that the

Conpl ai nant had inproperly alleged violations in Counts | and Il which
are nutually exclusive nanely, that Respondent had unlawfully hired and
continued to enploy these seven individuals naned in Count | and had

failed to prepare Form|-9s for those sane
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seven enpl oyees, as well as one other, the alleged infractions upon which
Count Il is based.

On Novenber 28, 1990 Conplainant filed a WMtion to Strike
Affirmati ve Def enses, and an acconpanyi ng nenorandum i n support thereof,
urging that Respondent's purported affirmative defenses are insufficient
as a matter of |aw

I n addressi ng Respondent's first affirmati ve defense, that involving
the instructional visit which Respondent argues was flawed because of the
i nguistic shortcom ngs, Conplainant urges that the recent ruling in
Mester Manufacturing v. [.NS., 879 F.2d 561, 569, (9th Cr. 1989),
contains the ruling, anobng others, that an enployer has no right to a
t horough briefing as to its violations of | RCA prior to enforcenent.

Conplainant also relies upon the nore recent ruling in US. v.
Thomas R Heisler, OCAHO Case No. 90100002 (April 5, 1990) (Oder
Granting Conplainant's Mtion to Strike Respondent's Third and Fourth
Affirmative Defenses) in which Judge Robert Schneider found that a
failure to educate the public with respect to the enployer sanctions
provi sions of | RCA could not be asserted as an affirnative defense.

Concerning Respondent's second affirmative defense, Conplainant
mai ntains that there are several rulings which authorize INS to fine
enpl oyers for sinmultaneous violations involving unlawful enploynent of
unaut hori zed aliens, 8 U S. C. 1324a(a)(1)(B), involving the sane alien.
Maka v. I.N.S., 904 F.2d 1351 (9th GCr. 1990); U.S. v. QOBrien, OCAHO
Case No. 89100387 (May 2, 1990); U.S. v. Student Exchange |nternational
Inc., OCAHO No. 89100110 (Decenber 20, 1989); U.S. v. Fine, OCAHO Case
No. 89100363 (Decenber 19, 1989); U.S. v. Harrold, OCAHO Case No.
89100097 (Decenber 14, 1989); U.S. v. Salido,, OCAHO Case No. 89100023
(August 8, 1989).

On Decenber 13, 1990 Respondent filed a pl eading captioned Statenent
in Opposition to Motion to Strike Affirmative Defenses, in which it is
asserted that Respondent was entitled to an educational briefing on the
provisions of |IRCA prior to INS enforcenent activities having been
conmenced

Respondent al so relies upon an undocunented public statenent to that
ef fect which Respondent attributes to the Commi ssioner of the Imrgration
and Naturalization Service in which he reportedly announced that no civil
fines would be levied for IRCA infractions in the absence of an
educational visit, presunably conducted by INS personnel

In that pleading, also, Respondent reiterates its conviction that
it may not be fined for simultaneous alleged infractions involving un-
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| awful hiring and docunentation oversights involving the sane aliens. It
further believes that that issue involves a mxed question of |aw and
fact and nust be resolved on a case-by-case basis.

Respondent al so mmintains that the docunentation charge involving
the 1-9 Forns, which it describes as the |esser of the two charges, is
nerged into the alleged unlawful enploynent allegation, resulting in the
respective proposed fines being nutually exclusive.

Finally, Respondent also urges that "~“this affirmative defense
should not be stricken by notion but a hearing should be held to
determ ne the facts on which the judge's decision would be nade.'

In the absence of any statutory, regulatory, or decisional bases,
Respondent's argunentation is not persuasive in its contention that the
I NS Conmi ssioner, or even Congress, intended that every enployer in the
nation be individually educated on the requirements of IRCA prior to its
i npl enentation. To the contrary, the Ninth Circuit has interpreted |RCA
not to have intended such a requirenent, Mester Manufacturing v. |.N.S.
supra, at 569, and OCAHO rulings clearly hold that ignorance of the
statutory requirenents is not an adequate defense. U S. v. The Body Shop
OCAHO Case No. 89100450 (April 2, 1990); U.S. v. USA Cafe, OCAHO Case No.
88100098 (Feb. 6, 1989). See also U S. v. Wilia's, Inc., OCAHO Case No.
89100259 (Jan. 5 1990) (Order Granting In Part Conplainant's Mtion for
Summary Decision . . .) (finding facts supporting claimthat INS failed
to disseninate fornms and educate the public with respect to enployer
sanctions insufficient to show affirmative ni sconduct).

That portion of I RCA which is nost instructive of Congress' public
information concerns is the wording found in section 274A(i) of IRCA 8
US. C. 8§ 1324a(i), which provided for a 6-nonth information period
beginning on the first day of the first nonth followi ng enactnent, or
until June 1, 1987, during which information and fornms were to have been
di senm nated to enpl oyers, anbng others. That accommobdati on, however, did
not include educational visits to enployer's premn ses, per se.

In addition, there is no statutory requirenent that directives be
given in any language other than English. It is the non-del egable duty
of enployers to ensure adequate conpliance with the requirenents of | RCA
See, e.g., US wv. J.J.L.C,6 OCCAHO Case No. 89100187 (April 13, 1990)
(hol di ng enpl oyer responsible for ensuring that both Parts 1 and 2 of
Form |-9 be properly conpleted); US. v. Boo Bears Den, OCAHO Case No.
89100097 (July 19, 1989). Accordingly, neither the failure to educate
Respondent on I RCA's requi renents nor Respondent's clains of difficulties
with the English | anguage
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instructions provides an affirmative defense to the alleged violations
at issue.

In its second affirmative defense, Respondent argues that it may not
be charged simultaneously with the unl awful enploynent of an unauthorized
i ndi vidual, as well as the failure to conplete a Form|-9 on that sane
i ndi vidual. As Conpl ai nant has correctly noted, Respondent's argunent has
no |egal basis, as evidenced by he previously cited cases. Maka V.
I.N.S., supra.; US. v. OBrien, supra.

It should be noted, however, that although Conplainant is correct
in objecting to Respondent's assertion of these conceived affirmative
defenses, its Points and Authorities in Support of Mtion incorrectly
refers to 8 US.C. 8§ 1324a(a)(1)(A) as "~ “knowingly hire/continuing to
enpl oy an illegal/unauthorized alien.'' Title 8 U S.C. § 1324a(a)(1) (A
solely refers to the wunauthorized hiring of an individual. Section
1324a(a)(2) refers to unlawfully continuing to enploy an individual under
| RCA. Although the Inmmigration and Naturalization Service appears to
commonly plead 8 U S.C. § 1324a(a)(2) in the alternative in those cases
i nvolving violations of unlawful hiring under 8 U S.C. § 1324a(a)(1) (A,
these provisions are separate and distinct and should not be used
i nt erchangeabl y.

For the foregoing reasons, Conplainant's Mdtion to Strike
Affirmative Defenses, pursuant to 28 CF.R 8 68.1, 54 Fed. Reg. 48593
(1989) (to be codified at 28 CF.R pt. 68) and Fed. R GCiv. Proced.
12(f), is granted and both affirmative defenses are hereby ordered to be
stricken.

JOSEPH E. MCGUI RE
Adm ni strative Law Judge
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