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UNI TED STATES DEPARTMENT OF JUSTI CE
EXECUTI VE OFFI CE FOR | MM GRATI ON REVI EW
CFFI CE OF THE CH EF ADM NI STRATI VE HEARI NG OFFI CER

January 23, 1991

Marian Ryba, Conplainant v. Tenpel Steel Conpany, Respondent; 8
U S.C. 1324b Proceedi ng; Case No. 90200206.

DECI SI ON

Appear ances: MARI AN RYBA, pro se;
M CHAEL FOGARTY, Esquire, Tenpel Steel Conpany, Niles,
Illinois, for respondent.

Before: Administrative Law Judge McQuire

Backgr ound

Thi s proceedi ng i nvolves the conpl aint of Marian Ryba (Conpl ai nant)
agai nst a forner enployer, Tenpel Steel Conpany (Respondent), in which
Conpl ai nant has all eged that Respondent terminated his enpl oynent based
upon his national origin, in violation of the pertinent provisions of the
I mm gration Reform and Control Act of 1986 (IRCA), Pub. L. No. 99-603,
100 Stat. 3359.

On February 15, 1990, Conplainant tinely filed a conplaint with the
United States Departnent of Justice's Ofice of Special Counsel for
Immigration Related Unfair Enploynent Practices (0OSC), in which he
al l eged that Respondent had engaged in an unfair inmmgration-related
enpl oynent practice nanely, that Respondent had terninated his enpl oynent
on OCctober 23, 1989, solely because of his Polish national origin.
(Complainant's Exhibit 3 at 1, 2, 3, 9).

On June 8, 1990, following its investigation of the allegations set
forth in that conplaint, OSC notified Conplainant that no conplaint was
being filed on his behalf agai nst Respondent because after investigating
Conpl ainant's charge, OSC had deternmined that “~“there is no reasonable
cause to believe that you were discharged because of your citizenship
status.'' (Conplainant's Exhibit 3 at 11).
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Inits June 8, 1990 correspondence, OSC al so advi sed Conpl ai nant of
his right to pursue the matter by filing a conplaint directly with the
O fice of the Chief Adnministrative Hearing Oficer (OCAHO no later than
Sept enber 13, 1990. Conplainant was also infornmed in that conmunication
that his charge was being referred to the Chicago Ofice of the Equa
Enpl oynent Qpportunity Comm ssion, since that agency, it was explai ned
““has the power to investigate whether you were discharged because of
your national origin.'

On June 28, 1990, Conplainant tinely filed a conplaint wth OCAHO,
in which he asserted the sane allegations of national origin
discrimnation and requested that the matter be assigned to an
adm nistrative law judge for hearing. (Conplainant's Exhibit 3 at 11
t hrough 15).

On August 27, 1990, Respondent filed its answer, which consisted of
a two-page letter from Respondent firms Q@lly Wlter, and four
docunentary attachnents consisting of 110 pages of detailed personnel
records and information covering both of Conplainant's periods of
enpl oynent at Respondent firm

On Septenber 20, 1990, following repeated attenpts to conduct a
routine pre-hearing telephonic conference, which were unsuccessfu
because of Conplainant's failure to respond to several telephone
nessages, a witten notice of hearing was nmailed to the parti es.

On Cctober 23, 1990, that hearing, at which a fully fluent Polish
interpreter was present throughout, was conducted before the undersigned
in Chicago, Illinois.

Summary of Evi dence

Conpl ainant's hearing evidence consisted of his testinobny and the
recei pt of sone 20 docunentary exhibits which were marked and entered
into evidence as Conplainant's Exhibits 1 through 20.

Respondent' s hearing evidence was conprised solely of the testinony
of its enployee, M. @illy Wilter, Manager, Governnent Affairs and
Affirmative Action. Those sources, together with the pleadings, have
provided the followi ng facts.

Conpl ai nant, age 35, is a Polish national who was born in Gdansk,
Pol and on July 12, 1955, and lived there until 1986 or so. Educationally,
he conpleted an 8-year grade school education in 1970. That was
i medi ately followed by his having spent three years in a " cardinal
school'', which involved working with machi nery. He then spent four years
at a technical high school involved in the sane curriculum ending in
1977. From 1980 until 1982, he un-
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dertook and conpleted a course in conputer programming, an activity that
has becone his hobby. He also testified that he had been self enployed
i n an undi scl osed manner while in Pol and.

On an unspecified date, and while still a resident of Gdansk, he
acconpanied a group on a foreign tour which included Italy, where he
def ected, sought asylum and eventually cane to the United States on July
30, 1986. He settled in the Chicago area and secured the status of
per manent resident alien

Shortly after arriving in Chicago, he was referred to the Respondent
firm by the Polish Wl fare Association of Chicago (PWA) for possible
enpl oynent in Respondent's headquarters and manufacturing facility
|located in Niles, Illinois, a suburb of Chicago.

Respondent firm produces nmagnetic steel lamnations for the
electronic and el ectrical industries at three plants in the Chicago area,
those being located at its headquarters in Nles, as well as in
Li bertyville, Illinois and in Chicago, its largest production facility.

At all tines relevant herein, Respondent enployed between 1,000 and
1, 200 persons, sone 40 to 50% of whom were nenbers of mnority groups
principally Afro-Anericans and Hi spanic-Anericans, together wth a
significant nunber of Polish-Anericans, together wth a significant
nurmber of Polish-Anmericans, who conprised about 25% of the total work
force.

During the 1980's, PWA referred and Respondent firm hired hundreds
of Polish-Arericans to work in its plants, many of whom i ke
Conpl ai nant, were al so pernmanent resident aliens. As noted earlier, PWA
was the organization through which Conplainant |earned of job openings
at Respondent firmin 1986.

During the 1980's, also, Respondent routinely utilized newspaper
enpl oynent advertisenments and its contacts with PWA, anpong ot her sources,
in order to provide the necessary workers for its then periodically
expandi ng work force.

Advertisenments of that type were placed in daily newspapers of
general circulation, such as the Chicago Tribune, which are distributed
within the English speaking community. Simlar advertisenents were also
pl aced in other newspapers, such as Zgoda, which are printed in Polish
and are circulated widely within the Polish-Arerican comunity. The
latter daily newspaper was chosen for the placenent of sem -weekly
advertisenents in order to attract enploynent applications from that
ethnic group because it was Respondent's experience that many of those
persons had previously worked in factories in Poland, both in |evel-entry
positions as well as in skilled positions. During periods in which
Respondent was hiring, an average of sone 5 or 6 Polish-Anrerican job
applicants were hired each workday.
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Conpl ai nant began working at Respondent's Niles, Illinois plant as
a press operator on Septenmber 22, 1986 and renmmined until July
30, 1987, when he voluntarily resigned for unspecified personal reasons,
wi t hout having been granted rehire privileges. According to Respondent,
the wthholding of such privileges was based upon Conplainant's
unsati sfactory work performance.

On Septenber 23, 1988, sone 14 nonths | ater, Conplainant sought to
be rehired at Respondent firm but was advised that he was not eligible
for reenploynment because his prior work performance had not been
sati sfactory.

On August 1, 1989, shortly over 10 nonths later, Conplainant filed
a witten application for enploynent at Respondent's then new y-opened
plant in Libertyville, Illinois, which is a one-hour drive north of
Chicago. In that signed application, Conplainant stated that he had been
enployed at a firmhe identified as Fox Tool Conpany from August 1986 to
March 1988 and at anot her firm which he described as bei ng known as Mj or
Die and Engineering from March 1988 until July 1989, when in fact, as
previously noted, he had been enpl oyed at Respondent's Niles plant during
a mpjority of that sanme 19-nonth period nanely, from Septenber 22, 1986
until quitting on July 30, 1987. (Conplainant's Exhibit 12 at 3).

That four-page job application contained the follow ng adnonition,
which was in the certification section of the form and was positioned
i mredi ately above the line upon which applicants were required to affix

their signatures, “°1 certify that the facts set forth above in ny
application for enploynent are true and conplete. | understand that if
enpl oyed, false statements or any onmission on this application shall be
considered sufficient cause for dismissal.'' (Conplainant's Exhibit 12
at 4).

On August 3, 1989, or two days after filing that application,
Conpl ai nant was hired as a press operator and assigned to run 125-ton and
250-ton nminster presses on the third shift at Respondent's Libertyville
plant. On Septenber 11 and 12, 1989, presumably during or following a
probationary period, Conplainant was given a favorable job perfornmance
rating by his foreman and general foreman. (Conplainant's Exhibit 20 at
2).

On Wednesday, COctober 18, 1989, Conplainant sent a letter to
Respondent in which he purportedly mnmde false accusations against
coworkers as well as a supervisor, and made racial renmarks about
Afro-Anerican coworkers. That resulted in Conplainant having been
i medi ately ordered to neet with officials of Respondent firm
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That neeting took place on Monday, October 23, 1989 and Conpl ai nant
attended that neeting, which was conducted in the offices of the
Per sonnel Departnent of Respondent's corporate headquarters in Niles. A
Polish speaking interpreter was present for the entire neeting and
Conplainant's prior witten statenents and allegations were discussed
but there was no di scussion concerning Conplainant's national origin. In
that neeting, Conplainant admitted his statenents concerning his
supervi sor and coworkers and also adnitted having falsified his record
of past enploynent in the course of having filed the witten and signed
application for re-enploynent on August 1, 1989.

A one-page I ncident Report, setting forth those facts, was prepared
and Conplainant voluntarily signed that docunent, in which he
acknow edged that that report contained a truthful and conpl ete statenent
of facts (Conplainant's Exhibit 1).

Following that neeting and on the sane date, Conplainant was
di scharged for, anong other reasons, having nmade fal se witten statenents
on his August 1, 1989, re-enploynent application and for having nade
fal se accusations agai nst his coworkers and supervisors, in violation of
Respondent's poli ci es, as well as the pertinent provisions of
Respondent's enpl oyee handbook. (Complainant's Exhibit 3 at 7;
Conpl ai nant's Exhibit 12 at 4; Conplainant's Exhibits 18 and 19).

Bet ween Decenber 1989 and August 1990, Conpl ai nant, through the use
of newspaper advertisenents, obtained four I|evel-entry positions. For
di fferent reasons involving his work performance, he was di scharged from
all of those jobs, also, follow ng varying periods of enploynent which
| asted between ei ght days and 2\ 1/2\-nonths.

Ms. Walter testified that Conplainant had been discharged from
Respondent firm in October 1989, while then a probationary enployee,
because his work performance was unsati sfactory, because he had resisted
supervisory direction, because he had falsified his August 1, 1989
re-enpl oynent application, and because he had nmade nmlicious statenents
and fal se accusations about his coworkers and supervi sory personnel

She also stated that when Conplainant visited M. Canning,
Respondent's personnel director, on June 18, 1990 in order to inquire
about re-enpl oynent, Respondent firmwas not hiring. Instead, it was then
| ayi ng of f enpl oyees.

On February 15, 1990, as noted earlier, Conplainant filed his

initial imrgration-related discrinmnation conplaint with OSC, resulting
in the previously descried sequential events.

1921



1 OCAHO 289
| ssue

The prinmary issue presented for adjudication under these disputed
facts is that of determning whether, as Conplainant has alleged,
Respondent violated the pertinent provisions of |IRCA by having engaged
in an unfair imrmigration-related enploynent practice in the course of
termnating his enploynent on OCctober 23, 1989 nanely, by having
di scharged hi m because of his national origin.

Di scussi on, Findings, and Concl usi ons

Recogni zing that job opportunities, either singly or in conbination
with appreciably higher wage rates in the United States were the
principal attractions accounting for the then unprecedented nunbers of
undocunented aliens entering this country, i mm gration reform
legislation, in the form of the Sinpson-Mzzoli Bills, was jointly
i ntroduced in Congress on March 17, 1982.

Those bills contained provisions which, for the first tine,
prohi bited enployers from knowingly hiring undocunented aliens and
provided for a tiered system of civil noney penalties, based upon prior

violations of the person or entity cited. In addition, the proposed
| egi slation al so i nposed unprecedented verification responsibilities upon
enpl oyers' hiring activities and provided for attendant civil nopney

penalties for paperwork violations, also.

Proponents of those so-called " enployer sanctions'' provisions
urged that by inposing those requirenents enpl oyers would be effectively
deterred from hiring unauthorized aliens, and the resultingly fewer
avail able job openings would discourage illegal aliens in search of
enpl oynent fromentering the Untied States for that purpose.

Those features of the proposed legislation elicited opposition from
civil liberties and ethnic groups, especially those representing
H spani c- Aneri can, Asi an-Anerican, and other minority constituencies, who
expressed concern that the sanctions would be utilized as a pretext by
enployers in order to refuse to hire all foreign-looking and
foreign-sounding applicants, despite their being United States citizens
or otherwise eligible to be hired.

Those concerns resulted in the renedial antidiscrimnation
provisions set forth in an anendnent which becane known as "~ "the Frank
Amendnent,'' the provisions of which were include in the final wording

of Section 102 of | RCA
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Section 102 of IRCA (Pub. L. 99-603, 100 Stat. 3374 (Nov. 6,
1986)), 8 U S.C & 1324b, anended Chapter 8 of Title Il of the
I mm gration and Nationality Act of 1952 (INA), 66 Stat. 163; 8 U.S.C. §
1101, et seq., by adding after section 274A the follow ng new section in
pertinent part:

““Unfair |mmigration-Rel ated Enpl oynent Practices''

SEC. 274B. (a) PROHIBITION O DISCRIMNATION BASED ON NATIONAL ORIG N OR
CI TI ZENSH P STATUS. (1) GENERAL RULE. It is an wunfair immgration-related
enpl oynent practice for a person or other entity to discrimnate against any
i ndividual (other than an unauthorized alien, as defined in section 274A(h)(3))

with respect to the hiring, or recruitnent or referral for a fee, of the individual

for enmploynent or the follow ng investigations discharging of the individual from
enpl oynment _

(A) because of such individual's national origin, or

(B) in the case of a citizen or intending citizen (as defined in paragraph (3)),
because of such individual's citizenship status. (Enphasis Added) * * * * *

The provisions of 8 U S.C. § 1324b also created OSC, vesting the
Speci al Counsel with investigatory and admnistrative |litigating
authority, based upon his own initiative or in connection with charges
filed by persons alleging that they had been discrininated agai nst on the
basis of national origin or citizenship status. Upon conpleting his
investigation within 120 days of his receipt of the charge, and
determning that there is reasonable cause to believe that the charge is
true, the Special Counsel is authorized to file a conplaint before a
speci al | y desi gnated admi nistrative | aw judge.

In the event that upon conpletion of his investigation of the
conplain OSC has not filed a charge within the 120-day period, the person
making the charge may file a conplaint directly before such an
adm nistrative | aw judge. Conplainant herein tinely filed such a private
action on June 28, 1990 in the course of having filed his previously
nmenti oned conpl ai nt wi th OCAHO.

Before discussing the nerits of Conplainant's allegations; the
matter of subject matter jurisdiction nust be considered. That because
the wordi ng of Conplainant's conplaint, as well as his hearing testinony,
raises doubts as to whether his <claim of i mmgration-rel ated
discrimnation is based upon his national origin, upon his citizenship
status, or both.

The wording of the conplaint at issue, as originally filed with OSC
on February 15, 1990, alleged that Conplainant had been discrimn nated
agai nst because he had allegedly been discharged by Respondent "~ “for ny
nationality of Polish.'' (Conplainant's Exhibit 3, at 1, 2, 3, 9).

And when filing his private action with OCAHO on June 28, 1990,
Conpl ai nant agai n provided informati on which | eads one to
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be believe that his claim of discrinnation is based upon his Polish
national origin.

In addition, a portion of his hearing testinobny, as elicited through
an interpreter, also supports that premise: “~~The nobst inportant is the
firing of a person, firing nme, a person who is an efficient, hard-working
person a Pole. And it wasn't inportant that | was hard-working. It was
my nationality that was inportant, ny |anguage, the way | |ook, ny
hi story, background.'' (Tr. 27).

El sewhere in his hearing testinony, however, Conplainant's testinony
alludes to his citizenship status:

I'mgoing to be a Polish citizen as long as | amnot an American citizen. That just
t he process.

If | would have Anerican citizenship, there would be no problem because
there's a preference for Anmerican citizens. But until | have that citizenship |
have to take care of what | have and be happy with what | have, since that's the

basis for any further discussion, that which | have. You can't put ne in between.
| amfor sure a Pole. (Tr. 69)

Determining whether Conplainant's private action is based upon
national origin discrimnation or upon citizenship status discrinination
is critically inportant because of the effect which that deternination
has upon OCAHO s jurisdiction to entertain Conplainant's private action
in this proceedi ng.

In the event that it is found that his conplaint is grounded upon
national origin discrimnation, Conplainant's action nust be disnissed
because OCAHO | acks jurisdiction under IRCA to hear conplaints of that
character unless the enployer involved enploys between four and 14
enpl oyees.

Those nunerical restraints are deternmined in the foll ow ng nmanner

The threshold level of four enployees results from the fact that |RCA
specifically exenpts persons or other entities that enploy three or fewer
enployees. 8 U S. C. § 1324b(a)(2)(A); 28 CF.R 44.200(b)(1)(i). The
pertinent provisions of IRCA, at 8 US C & 1324b(a)(2)(B), further
provide for protection against discrimnation based upon national origin
unl ess that conduct, as under these facts, is also covered under the
provisions of Title VII of the Civil R ghts Act of 1964, 42 US. C §
2000e, et seq. (1982) (Title WVII), which confers national origin
jurisdiction on the Equal Enploynent Opportunity Comm ssion (EECC)

Since Conplainant's charge is covered under Title VII, the nunerica
enpl oyee threshold to be applied for jurisdictional purposes is 15 or
nore enpl oyees "~ for each working day in each of twenty or nore cal endar
weeks in the current or preceding calendar year.'' 42 U S. C. 8§ 2000e(h).
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G ven the fact that at all times relevant to this factual scenario
Respondent enpl oyed 15 or nore enpl oyees nanely, between 1,000 and 1, 200,
the exenpting provisions of 8 U S.C. 1324b(a)(2)(B) apply and preclude
Conplainant from maintaining an action under |RCA against Respondent
based upon a claimof national origin discrimnation. Fordjour v. Genera
Dynam cs, OCAHO Case No. 90200146 (January 11, 1991) (Decision and Order
Dismssing Conplaint, at 3); WIllianms v. Lucas Associates, Inc., OCAHO
Case No. 89200552 (Cctober 22, 1990) (Decision and Order Granting in Part
Respondent's Mdtion to Dismss, and Oder to Show Cause, at 3);
Wllianson v. Autorama, OCAHO Case No. 89200540 (May 16, 1990); Aki nwande
v. Erol's, OCAHO Case No. 89200263 (March 23, 1990); Bethishou v. Chnite
Mg. Co., OCAHO Case No. 89200175 (August 2, 1989); Wsniewski v. Dougl as
County School District, OCAHO Case No. 88200037 (Cctober 17, 1988).
I nst ead, Conpl ai nant's action agai nst Respondent on that ground nust be
brought under the provisions of Title VII.

In view of the foregoing, it is readily apparent that in those
instances in which national origin discrinmnation is asserted the
provisions of Title VII apply and preenpt the parallel provisions of
| RCA, exenpt in those cases in which the enployer's work force nunbers
between 4 and 14 enployees. Thus, the national origin discrinination
coverage under | RCA effectively supplenents rather than duplicates the
corresponding coverage extended under Title VII and in that nmanner
extends such coverage to a significantly greater nunber of enployees,
specifically those enpl oyed by small enpl oyers.

In view of finding that Conplainant's national origin discrinination
conpl ai nt nust be dism ssed because of jurisdictional deficiencies, and
in order to extend to Conplainant the w dest anbit of admnistrative
review, Conplainant's private action will be viewed as one based upon
citizenship status discrimnation, instead.

Wth limted inapplicable exceptions, the provisions of |RCA ban
enpl oyer di scrimnation against an individual, other than an unauthorized
alien, based upon either national origin or citizenship status, subject
to the previously nentioned nunerical paraneters affecting jurisdiction
Those prohibitions apply in the areas of hiring, discharge or firing, and
recruitment or referral for a fee.

Meanwhil e, the provisions of Title VII cover nmuch broader clainms of
di scrimnation, those which are based upon national origin, race, color
religion and sex, but do not expressly apply to discrimnation which is
based solely upon citizenship status, or alienage. Espinoza v. Farah Maq.
Co., 414 U. S. 86, 88 (1973).

1925



1 OCAHO 289

In that connection, it is noted that at all tines rel evant herein,
the pertinent provisions of |IRCA which prohibited citizenship status
discrimnation applied only to an individual whose status was that of
citizen or intending citizen. 8 US. C. §8 1324b(a)(1)(B). The term
““citizen or intending citizen'' was further defined in 8 US C §
1324b(a)(3), in pertinent part, as
neani ng an i ndi vi dual who:

(A) is acitizen or nation of the United States, or
(B) is an alien who_

(i) is lawfully admtted for permanent residence, is granted the status of

an alien lawfully admitted for tenporary residence under section 245A(a)(1l), is
admtted as a refugee under section 207, or is granted asylum under section 208,
and

(ii) evidences an intention to becone a citizen of the United States through
conmpleting a declaration of intention to become a citizen; * * * * *

In view of that statutory expression Conplainant, as a |lega
resident alien, would qualify as an intending citizen only in the event
that he had conpleted a declaration of intention to becone a citizen.
Specifically, that status could only have been attained by his having
conpleted and filed an INS form captioned Declaration of Intending
Citizen, to which INS has assigned the nunerical designation Forml-772.

Conpl ai nant's evidence discloses that he did not conplete and file
a Form1-772, in the mstaken belief that he was not required to do so
until 1994 or so. In that posture, Conplainant's citizenship status
discrimnation conplaint would ordinarily have been required to have been
di sm ssed, also, but for very recent and significant Congressiona
| egi slation, the enactnent of which has occurred within the brief period
in which this proceedi ng has been pendi ng.

On November 29, 1990, Congress enacted the Inmigration Act of 1990
(Act), Pub. L. No. 101-649, 104 Stat. 4978. The provisions of Section 553
of that statute has elimnated the requirenent that pernmanent resident
aliens nmust have filed a Declaration of Intending Citizen (Form |-772)
in order to file a conpl aint based upon citizenship status discrinination
under | RCA. Resultingly, Conplainant has been further favored in this
proceedi ng because that provision was granted retroactive, rather than
the customary prospective, effectivity and thus Conplainant's ability to
mai ntain this private action upon that statutory basis can no |onger be
guestioned on that ground, at |east.

Havi ng granted Conpl ai nant expanded consideration by viewing his
request for relief to be based upon a claim of citizenship status
discrimnation rather than one which involves national origin
discrinmnation, the evidentiary record will be exanmined in order to de-
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ternm ne whet her Conpl ai nant has successfully borne his statutory burden
of proof, that of having to establish by a preponderance of the evidence
t hat Respondent has engaged in that unfair immgration-rel ated enpl oynent
practice. 8 U S.C 8§ 1324b(g)(2)(A); Adatsi v. Gtizens Southern Nationa
Bank of Georgia (C&S), et al., OCAHO Case No. 89200482 (July 23, 1990);
Jones v. DeWtt Nursing Hone, OCAHO Case No. 88200202 (June 29, 1990);
Aki nwande v. Erol's, OCAHO Case No. 89200263 (March 23, 1990); U.S. v.
Marcel Watch, OCAHO Case No. 89200085 (March 22, 1990).

Should Conplainant fail to neet that evidentiary burden, an
appropriate order disnissing the conplaint nust be issued. 8 US C §
1324b(g)(3); 28 CF.R 8 68.50(c)(1)(iv); Adatsi v. Citizens, FEtc., et
al ., supra; Akinwande v. Erol's, supra.

IRCA's legislative history is nobst instructive in denponstrating that
permanent resident aliens, such as Conplainant, as well as aliens in
other ~categories, were clearly intended to be protected against
enpl oynent di scrimnati on based upon non-citizen status, or alienage, and
that since the provisions of Title VII did not extend citizenship status
discrimnation to those groups, it was the clear nandate of Congress that
the pertinent provisions of IRCA those found at 8 U . S.C. § 1324b, were
to serve that purpose.?

Accordingly, we Ilook to those decisions arising out of the
enforcenent of the provisions of Title VII for guidance in determning
the nature and quantum of evidence required of an | RCA conpl ai nant upon
whom t he sane evidentiary burden is inposed.

In deciding the two leading Title VII decisions, the Suprene Court
in MDonnell Douglas Corp. v. Geen, 411 U S 792, 802 (1973) and in
Texas Departnent of Community Affairs v. Burdine, 450 U S. 248, 252-53
(1981), held that plaintiffs in anal ogous discrimnation case settings
must establish a prinma facie case of discrinmnation. In order to do so,
the plaintiff is required to prove by a preponderance of the evidence
““(i) that he belongs to a racial mnority; (ii) that he applied and was
qualified for a job for which the enployer was seeking applicants; (iii)
that, despite his qualifications, he was rejected; and (iv) that, after
his rejection, the position renmni ned open and the enpl oyer continued to
seek applicants from persons of conplainant's qualifications.'' 411 U S.
at 802.

The ruling in Texas Departnent of Conmunity Affairs further
announced that in the event that the plaintiff establishes a prinma facie
case of discrimnation by a preponderance of the evidence, the burden
then shifts to the defendant to articulate with specificity a legitinmate,
non-di scrim natory reason for having rejected the plain-

'H R Rep. No. 99-682, 99th Cong., 2d Sess. 87, 88 (1986).
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tiff. That having been denonstrated, the plaintiff nust then have the
opportunity to prove, again by a preponderance of the evidence, that the
legitinmate reasons offered by the defendant were not its true reasons,
but were in effect a pretext for intentional discrimnation. 450 U S. at
249.

Al though the factual scenario in MDonnell Douglas involved a
refusal to hire setting, the order and allocation of proof adopted in the
ruling are equally applicable in this action in which a discrinnatory
di scharge has been all eged.

Adapting the MDonnell Douglas rationale to these disputed facts,
the Conplainant, in order to establish a prima facie case of
discrimnatory discharge in violation of IRCA nust show (1) that he was
a nmenber of the group of individuals protected by IRCA; (2) that he was
di scharged; and (3) that there was disparate treatnent from which to
i nfer a casual connection between his protected status and the di schar ge.
W sni ewski v. Douglas County School District, supra at 5.

Conpl ai nant's evidence has clearly established that he is a
permanent resident alien and therefore that he is a nenber of a group of
persons protected by the pertinent provisions of | RCA, and secondly, that
he was di scharged by Respondent firm on Cctober 23, 1989. The renaining
evidentiary elenment, that of denobnstrating a casual connection between
his citizenship status and his discharge, presents a nuch closer
guesti on.

After reviewing all the evidence addressed to that critical elenent,
and for the following reasons, | find that Conplainant has failed to neet
that evidentiary burden.

In attenpting to show that Respondent di scharged hi m sol ely because
of his <citizenship status, Conplainant relies upon his unfounded
assertions that Respondent in sone unexplained manner planned or
participated in a conspiracy of sorts, with the active assistance of
other minority group enployees, to harass himin his work place and to
falsify plant production records in order to inproperly blame him for
unsati sfactory tasks perforned by ot her workers.

Even when view ng these disputed facts in the |light nost favorable
to Conplainant, when attenpting to resolve all doubts concerning
contested questions of fact in his favor, and when assigning to his
testinmony that weight which it credibility and his deneanor demand. |
find Conplainant's case-in-chief to have been glaringly deficient in
content and credibility.

As noted earlier, in the vent that the Conplainant fails to

establish a prima facie case that the Respondent has engaged in unfair
immgration-rel ated enpl oynent practice, the adm nistrative | aw
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judge will dismss the conplaint without requiring the Respondent to show
a legitimate, nondiscrimnatory reason for the Conplainant's discharge.
Adatsi v. Citizen's & Southern National Bank of Georgia, OCAHO Case No.
89200482 (July 23, 1990).

Because Conpl ainant has failed to establish a prinma facie case of
citizenship status discrimnation, | find that Conplainant has failed to
prove, by the required quantum of proof, that the alleged unfair
imrgration related practice has occurr ed.

Assum ng arguendo that Conplainant's evidence had presented a prinm
facie case, I find that Respondent has presented legitinmate,
nondi scrim natory reasons for Conplainant's di scharge which Conpl ai nant
has failed to provide are only a pretext for intentional discrinination
For that reason, also, Conplainant has sinply failed to successfully
carry the required burden of proof.

According to the hearing testinony, as well as the adnitted facts
set forth in the pertinent Incident Report (Conplainant's Exhibit 1),
Conpl ai nant was di scharged for, anbng other reasons, admittedly having
nmade fal se statenents on his August 1, 1989 re-enploynent application and
for having adnittedly made false and nalicious statenents concerning
cowor kers and supervi sors.

Further, this evidentiary record sinply does not disclose that
Respondent firm discrimnated against Conplainant because of his
citizenship status. Instead, it reveals that Conplainant concluded his
initial 10-nonth enploynent period at Respondent firm on July 30, 1987
and voluntarily quit for personal reasons. His work performance was such
t hat Respondent did not wish to rehire him and, accordingly, did not
extend rehire privileges.

Conpl ai nant sought to be rehired at Respondent firm on Septenber 23,
1988 and | earned, probably for the second tine, that Respondent did not
wish to rehire him

It has not been docunented whet her Conpl ai nant wor ked, or how nany
jobs he may have held during the two-year period before he reapplied for
enpl oynent at Respondent firmon August 1, 1989.

What has been docunented, however, and convincingly so, is that
Conmplainant filed a witten and signed application for re-enploynent on
that date which contained patently false information in order to concea
his prior enploynent at Respondent firm thus msleading the persons
maki ng the hiring decision on his application

That conduct violated witten policy directives of Respondent, and
st andi ng al one woul d have supported Respondent's decision to terninate
Conpl ai nant, wi thout considering the other grounds which Respondent has
asserted in this proceeding.
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In summary, this evidentiary record clearly discloses that rather
t han havi ng been di scri m nated agai nst because of his citizenship status,
Conplainant is unwilling and/or wunable to accept the npbst basic
di sci plines of the work place in even entry-level settings.

Wth equal clarity, that sane record reveals that Respondent firm
over the years has displayed an exenplary record of having hired a very
substantial nunber of workers from several mnority groups, including
hundreds of persons of Polish-Anerican heritage, many of whom |Iike
Conpl ainant, are also pernanent resident aliens and has consistently
mai ntai ned a 25% share of its 1,000 to 1,200-person workforce fromthat
et hni ¢ group.

For the foregoing reasons, Conplainant's request for admnistrative
relief rmust be dism ssed.

O der
Conpl ai nant's June 28, 1990 conplaint regarding alleged unfair
imrgration-related enploynent practices, based upon national origin
di scrinmination and/or citizenship status, allegedly in violation of the
provisions of 8 U.S.C. 8§ 1324b, is hereby ordered to be dism ssed.

JOSEPH E. MCGUI RE
Adm ni strative Law Judge

Appeal | nfornation

Thi s deci sion and order, upon issuance and service upon the parties,
shall, in accordance with the provisions of 8 US. C § 1324b(g)(1),
becone final unless, as set forth in the provisions of 8 US C 8§
1324b(i), any person aggrieved by such final order seeks a tinely review
of such order, specifically no |later than 60 days after the entry of such
final order, in the United States Court of Appeals for the circuit in
which the violation is alleged to have occurred or in which the enpl oyer
resi des or transacts business.
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