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UNI TED STATES DEPARTMENT OF JUSTI CE

EXECUTI VE OFFI CE FOR | MM GRATI ON REVI EW
CFFI CE OF THE CH EF ADM NI STRATI VE HEARI NG OFFI CER

United States of Anerica, Conpl ai nant v. Mesa Airlines, a
Cor poration, Respondent; 8 U S.C. 8§ 1324b Proceedi ng; Case No. 88200001.
In Re Charge of Zeki Yeni Konsu

United States of Anerica, Conpl ai nant v. Mesa Airlines, a
Cor poration, Respondent; 8 U S.C. § 1324b Proceedi ng; Case No. 88200002.

Marvin H. Mrse, Adninistrative Law Judge

Appear ances: LAWRENCE J. SI SKIND, Esq. and
DANI EL ECHAVARREN, Esq., for the Ofice of Special
Counsel for Inmigration Related Unfair Enploynment
Practices.

GARY RI SLEY, Esq., for the respondent.
FI NAL DECI SI ON AND ORDER
(July 24, 1989)

l. | NTRODUCT1 ON

A. Backgr ound

The I mmigration Reformand Control Act of 1986 (I RCA), Pub. L. No.
99-603, 100 Stat. 3359 (Nov. 6, 1986) anended the Inmmigration and
Nationality Act of 1952 (INA), codified at 8 U S.C. 88 1101 et seq.. by
adopting several significant revisions to national policy on illegal
i mm gration. The Suprenme Court in Espinoza v. Farah Mg. Co. Inc., 414
U S 86 (1973) had previously held that Title VII of the Cvil R ghts Act
of 1964, as anended, 42 U.S.C. 88 20000e et seq.., did not cover alienage
as distinct from national origin discrimnation. Accordingly, as a
concom tant of the newy enacted | egaliza-
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tion and enpl oyer sanctions prograns, Congress, at 8 102 of |IRCA, enacted
INA § 274B, 8 U.S.C. § 1324b.

The Supreme Court in Espinoza, supra, held that discrinination based
on alienage is not the equivalent of national origin: discrimnation
which, where the jurisdictional requisites are satisfied as to the
enpl oyer's size, is prohibited by Title VII, 42 U S.C. 88 2000e et seq.
The Court concluded that Title VII does not bar discrinination based on
al i enage or citizenship status.

Accordingly, Title 8, United States Code section 1324b was enacted

to <create new causes of action arising out of any "unfair
imm gration-rel ated enploynent practice,'' 8 U S C. 8§ 1324b(a)(1), and
to broaden “°. . . the Title VIl protections against national origin
discrimnation . . . because of the concern of sonme Menbers that people
of “foreign' appearance nmight be made nore vulnerable'' to enpl oynent
discrimnation ““by the inposition of [enployer] sanctions.'' " "Joint
Expl anatory Statenent of the Committee of Conference,'' Conference

Report, Immgration Reform and Control Act of 1986, H R Rep. No. 99-
1000, 99th Cong., 2d Sess., at 87 (1986).

Practices newy prohibited are those which discrimnate agai nst an
i ndi vidual on the basis of that individual's national origin or, in the
case of a citizen or national of the United States or an " "intending
citizen . . ., because of such individual's citizenship status.'' 8
US C 8§ 1324b(a)(1). Section 1324b(a) provides that it is a violation
of law, subject to specified exceptions, to discrinnate against any
i ndividual with respect to hiring, recruitnent, referral for a fee, or
di scharge from enpl oynent because of that individual's national origin
or citizenship status. The individuals protected against discrimnation
are U S. citizens or nationals and those aliens who (1) have been
admtted for permanent residence, (2) have been granted the status of
aliens lawfully adnmitted for tenporary residence, as applicants for
ammesty, (3) have been admitted as refugees, or (4) have been granted
asylum provided that each such individual has evidenced "“an intention
to becone a citizen of the United States through conpleting declaration
of intention to becone a citizen. . . .''" |Id. at 8§ 1324b(a)(3).

| RCA directed the President to appoint within the Departnent of
Justice a Special Counsel for Immgration-Related Unfair Enploynment
Practices (Special Counsel, or OSC), responsible for investigating
charges, issuing conplaints and prosecuting cases before admnistrative
| aw j udges, and authorized to seek judicial enforcenent of orders issued
by such judges. Id. at 88 1324b(c) and (j)(1).

Renedi es provided for breach of the duty not to discrimnate, which

the adninistrative law judge nmay inpose upon deternmining that the
respondent has engaged in an unfair inmgration-rel ated
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enpl oynent practice include not only relief on behalf of covered
i ndi viduals but also liability to the United States upon a finding of a
““pattern or practice of discrimnatory activity.'' 1d. at 8§ 1324b(d)(2).
The present case raises questions of first inpression under 8 U S.C. §
1324b with respect both to relief on behalf of the individual
conpl ai nant, M. Zeki Yeni Konsu (charging party, or Konsu), and to
liability to the governnent.

B. Pr ocedural Summary

The United States, by OSC, to vindicate the public interest and on
behalf of Konsu filed two conplaints with the Ofice of the Chief
Adm ni strative Hearing Oficer (OCAHO on January 12, 1988, agai nst Msa
Airlines (respondent, or Mesa). The Special Counsel, in effect, asserts
in Docket 88200001 that Mesa engaged in a pattern and practice of
discrimnation in its hiring of airline pilots by pronulgating and
adhering to a policy of failure to consider for enploynent those
applicants, including Konsu, who are not citizens of the United States,
at any time that qualified applicants were available who were citizens
of the United States. In Docket 88200002, the Special Counsel contends
that Konmsu was not hired as a pilot because Mesa, applying its U S.
citizen-only policy, rejected his enploynent application. (The initial
pl eadings in these dockets are understood as if they had been anended
implicitly, to conformto the proof.)

By Notices of Hearing dated January 13, 1988, OCAHO advi sed t hat
those cases were assigned to ne and that hearings were scheduled to be
hel d i n Al buquerque, New Mexi co, beginning on March 22, 1988.

On February 16, 1988, respondent answered the conplaints and al so
nmoved for dismssal, charging (1) that the conplaints fail to state a
cause of action upon which relief could be granted, (2) that the statute
as applied to respondent is unconstitutional in that it violates due
process, denies equal protection, is tantamount to an ex post facto | aw,
and (3) that it is unconstitutional as interpreted by the Departnent of
Justice in that it affords retroactive coverage to individuals filing a
decl aration of intent prior to Decenber 1, 1987. Menoranda i n opposition
to and in support of respondent's notions to dismss were submtted.

On February 29, 1988, OSC with the concurrence of the respondent
noved to continue the hearings until June 1988, in order for the parties
to conduct adequate di scovery and narrow the issues for trial

On March 7, 1988, a tel ephonic prehearing conference was held during
whi ch the notions for continuance were granted and the
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hearings reschedul ed for June 13-16, 1988. A second tel ephonic conference
was held on May 6, 1988, at which tine the judge deferred ruling on
respondent's notions to dismiss and inforned the parties of his intent
to proceed to hearing as schedul ed.

On May 26, 1988, reciting agreenent by the Ofice of Special
Counsel, respondent filed notions for continuance stating that an
increase in the nunber of depositions to be taken by conplainant
necessitated its request for a continuance. During a telephonic
conference, the judge granted the notions and, by order of May 26, 1988,
rescheduled the hearing to begin on July 25, 1988. During a fourth
prehearing conference on June 15, 1988, it was agreed that the two cases
woul d be tried on a consolidated basis.

A joint prehearing statement was filed on July 19, 1988. On July 21,
1988, respondent filed a notion in linmne arguing that any evidence
regarding the alleged pattern and practice claim was irrelevant and
requesting inposition of sanctions against the Ofice of Special Counse
for alleging a claim which was neither well grounded in fact nor
warranted by law. OSC filed its response on July 22, 1988

The hearing was held from July 25 through July 29, 1988, in
Al buquer que, New Mexico, and began in a prehearing node before the
parties went on the record. At the hearing, OSC submitted " Conplainant's
Menor andum of Points and Authorities Regarding Pernmissible Citizenship
Preference Under § 102 of |I.R C. A '' Sixteen w tnesses were exan ned, 62
exhibits were received, and a record of 1108 pages was conpiled. On July
25, pending notions addressed to the sufficiency of the conplaints were
overrul ed.

The parties and the judge agreed on the record to a post-hearing
schedul e for submi ssion of briefs, dependent, however, upon the date of
receipt by the judge of the transcript. The transcript was received on
August 24, 1988, and was followed by the Order Confirm ng and Anplifying
Post-Hearing Procedures dated August 25. Mdtions to correct the
transcript were received from conpl ai nant on Septenber 15, 1988, and from
respondent on Septenber 16, 1988. A joint post-hearing statenent of
i ssues was submtted on COctober 11, 1988, and resubnitted on COctober 25
to correct a technical deficiency. A second order on post-hearing
subm ssions issued on October 20, 1988, which detailed the briefing
schedul e and set forth the transcript corrections.

On November 23, 1988, counsel for respondent filed a notion for
extension of tine to file its opening brief. By order dated Novenber 23,
1988, the briefing schedule for both parties was extended. Opening and
reply briefs were subsequently filed; the last briefs were received on
Decenber 27, 1988.
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On May 3, 1989, Special Counsel provided a copy of the Suprene Court
opinion in Price Waterhouse v. Hopkins, 109 S. C. 1775 (1989) to the
judge, copy to respondent, in asserted conpliance with Rule 3.3(a) and
(b) of the ABA Model Rul es of Professional Conduct.

C. Jurisdiction Established

There is no claim here arising out of national origin status.
Rat her, Mesa is charged with breach of its duty not to discrininate
agai nst Konsu by rejecting his application for the reason that he was not
a US citizen. It is undisputed that he was at all tinmes relevant to
this case a citizen of a nation other than the United States, during al
of which tine Mesa enpl oyed nore than fourteen individuals.

A prelimnary question, not previously addressed judicially,
chal | enges availability of 8 1324b relief in cases like the present one
where enforcenent of enployer sanctions is not directly inplicated. At
| east one conmentator has suggested that wunder the view that the
antidiscrimnation provisions were adopted "“solely to counterbal ance
| RCA's enpl oyer sanctions provisions,'' only discrimnation arising in
context of enployer sanctions would be actionable. Pivec, "~ Handling
I mmigration-Related Enploynent Discrimnation dains,"'' | mmi gration

Briefings (April 1988), at 2.

That suggestion is said to have support in the legislative history
of IRCA. For exanple, the Conference Report, H R Rep. No. 99-1000,
supra, at 87, explains that the antidiscrimnation provisions of |RCA " ".
are a conplenment to the sanctions provisions, and nust be consi dered

in this context,'' and notes that if, as provided by IRCA " “the
sanctions are repealed by joint resolution, the antidiscrimnation
provisions will also expire, the justification for them having been

removed.'' As reflected by the Conference Report, id. at 87-88, it is a
conmonpl ace that 8§ 1324b had its genesis in apprehension that enactnent
of enployer sanctions, 8 U S. C. § 1324a, night be perceived to generate
discrimnation. See also House Conmittee on the Judiciary, Imrgration
Control and Legalization Arendnents Act of 1986, H R Rep. No. 99-682

99th Cong., 2d Sess., Pt. 1, at 68 (1986).

Legislative sunsetting of |IRCA's enployer sanctions program would
termnate the antidiscrimnation provisions as well. But the conferees
pointed out that “~“[t]he antidiscrimnation provisions would also be
repealed in the event of a joint resolution approving a GAO fi ndi ng that
the sanctions had resulted in no significant discrimnation, or that the
adm nistration of the antidiscrimnation provisions had resulted in an
unr easonabl e burden on enployers.'' Conference Report, H R Rep. No. 99-
1000, supra, at 87. In either of
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such situations, sanctions could continue despite repeal of the causes
of action enacted at 8 U.S.C. § 1324b.

Cbviously, enactnent of the antidiscrinmnation provisions was
triggered by enactnent of enployer sanctions. Just as obviously, |RCA
contenpl ates that once sanctions were enacted, Congress woul d deterni ne,
with the assistance of the Conptroller General and others, whether the
antidiscrimnation nechanism was (a) unnecessary despite enployer
sanctions, or (b) too burdensone on enployers in any event. Upon an
affirmative finding in -either case, IRCA anticipates that the
antidiscrimnation provisions nmay be sunsetted wthout regard to
continuation of the enployer sanctions program 8 U S.C. 8§ 1324b(Kk).

Not hing contained in the unusually structured statutory nechani sm
for legislative inquiry into the continued viability of either enployer
sanctions or antidiscrimnation provisions, 8 US. C 8§ 1324a (m and
(n), spells out or necessarily inplies a requirenent that causes of
action arising under section 1324b nust proxi mately result from enact nent
(or, inmplenentation) of section 1324a. Nothing contained in IRCAlimts
causes of action under section 1324b to clains arising out of enployer
responses to the enployer sanctions program nandated by section 1324a
Not hing constrains ne to | ook behind a renedial statute for a linitation
that would be inconsistent with the plain words of the statute, 8 U S. C
8 1324b(a)(1l), or included within the catal ogue of exceptions to its
sweep, 8 U.S.C. 88 1324b(a)(2) and (4). For all the foregoing reasons,
I conclude that 8 U S.C. 8§ 1324b confers jurisdiction upon adm nistrative
law judges to adjudicate conplaints whether or not the alleged
discrimnatory practices inplicate either the text or the adm nistration
of 8 U S.C. § 1324a.

This conclusion is consistent also with the expressed views of the
Departnent of Justice in the preanble to the rule establishing the *°
. . standards and procedures for the enforcenent of section 102. . . .''
That rulemaking issued 28 C.F.R Part 44, at 52 Fed. Reg. 37402 et seq.
(October 6, 1987), mmde clear the Departnent's understanding that
Congress banned “°. . . all intentional discrinination in light of the
likely difficulty for a charging party or the Special Counsel to prove
that such discrimnation stemed directly from an enployer's desire to
avoid sanctions.'' 1d. at 37405.

The Departnent's coment, quoted above, was provided in explanation
of adherence to its views, as expressed earlier by President Reagan upon
signing | RCA on Novenber 6, 1986, that the new | aw established disparate
treatnent but not disparate inpact causes of action. "~ President's
Statenment on Signing S. 1200 into Law,'' 22 Wekly Conp. Pres. Doc. 1534,
1535-37 (Nov. 10, 1986).
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understand the conplaints filed by the Special Counsel against Mesa to
have been intended to conport with that comment.

It follows that the predicates for jurisdiction are satisfied,
subject to resolution of the questions of (1) standing on the part of M.
Konmsu and of the Special Counsel to prosecute the two conplaints, and of
(2) tineliness in the filing of the charge by Konmsu with OSC, as
di scussed i medi ately bel ow

. STANDI NG OF THE CHARG NG PARTY AS AN | NTENDI NG C T1 ZEN

Very few of the mterial facts developed on the record are
undi sputed. It is unquestioned, however, that M. Komsu, who was born on
March 19, 1960, in Turkey, and attended high school and aeronautical
college in Denmark, lawfully entered the United States in Novenber 1985,
on a tourist visa. In July 1986, Konmsu nmarried and was issued a tenporary
resident pernit; he has been a pernanent resident alien of the United
States since at | east Novenber 1986.

As a |lawfully admtted permanent resident alien he was eligible to
qualify as an intending citizen as that termis understood under |RCA
The parties disagree as to whether he evidenced his intent to qualify as
an intending citizen in tinme to obtain standing to maintain this
citizenship discrinination charge under | RCA

M. Konsu concededly did not formally evidence his intent to becone
a citizen prior to Cctober 28, 1987, the date he executed an INS Form N
300, "~ Application to File Declaration of Intention.'' Previously, in
Decenber 1986 he applied to Mesa for enploynent as a pilot. Late in March
1987 he filed an updated resune.

Title 8 US.C. section 1324b(a)(3) defines an “~“intending citizen'
as an individual who:

(B) is an alien who--

(i) is lawfully adnmitted for permanent residence, is granted the status of an alien
lawfully admtted for tenporary residence . . ., is admitted as a refugee .
or is granted asylum. . . and

(ii) evidences an intention to becone a citizen of the United States through
conmpleting a declaration of intention to becorme a citizen.

Section 1324b(a)(3) excludes fromthe definition of intending citizen an
alien who fails to apply for naturalization within six nonths of the date
the alien first becones eligible to apply for naturalization or within
six nonths after Novenber 6, 1986, whichever is later. Simlarly excluded
is an alien who applied on a tinely basis but who does not obtain
naturalization within 2 years after the date of the application subject
to exception provided that the alien can establish that he/she is
actively pursuing naturalization.
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M. Konsu conpleted an |-772, " “Declaration of Intending Citizen''
whi ch was received and filed by the INS on Novenber 25, 1987. The parties
di sagree as to whether this filing was tinely so as to allow Konsu to
gqualify as an intending citizen and obtain standing as such under | RCA
Mesa argues that to obtain standing as an intending citizen, Konsu nust
have filed his declaration of intention prior to the date on which he was
all egedly denied enploynment by Mesa. OSC argues that consistent with
t hen-existing regulations, the tining of Konsu's conpletion of an |-772
entitles himto ““intending citizen'' standing.

The statute inposes no tine certain by which an alien nust evidence
his or her intention to becone a citizen of the United States in order
to qualify as an intending citizen. The inplenenting regulations in
effect at the tine of Konsu's filing on Novenber 18, 1987, of his charge
of discrimnation with OSC, provide guidance. The Departnment of Justice
final rule published at 52 Fed. Reg. 37402-11, Cctober 6, 1987, which
becane effective Novenber 5, 1987, controls in determning the efficacy
of Konsu's filing of the |-772 in obtaining intending citizen status.

Section 44.101(c)(2)(ii) of the Cctober 6 final rule provided that
in addition to establishing status as a pernmanent resident, tenporary
resident, refugee or asylee, an alien qualifies as an intending citizen
by evidencing "°. . . an intention to becone a citizen of the United
States through conpleting a declaration of intention to becone a citizen
(INS Form N-315, “Declaration of Intention'; or INS Form 1-772,
“Declaration of Intending Citizen') "' The preanble to the fina

rule included the foll owing policy statenent:

W believe that the statute affords protection fromcitizenship discrimnation only
to those individuals who neet the statutory definition of ““citizen or intending
citizen'' at the tinme of the alleged discrimnatory acts. Therefore, the witten
declaration of intention must be conpleted prior to the occurrence of the alleged
discrimnation acts. However, because of the initial unavailability of the new INS

Form 1-772, ""Declaration of Intending Citizen,'' this requirenment will not apply
to acts of discrimnation occurring prior to Decenber 1, 1987. Therefore, for
purposes of determ ning whether individuals are " “intending citizens,'' the Special
Counsel _will deem them to have conpleted the new INS Form |-772 prior to any

discrimnatory act occurring between Novenmber 6, 1986, and Decenber 1, 1987, if
such individuals: (1) Conplete the new INS Form |-772 on or before Decenber 1,
1987, and (2) assert in a charge that, prior to the alleged act of discrimnation,
they intended to become U.S. citizens, and would have conpleted this form had it
been avail abl e.

Preanble, Final Rule, 52 Fed. Reg. 37402, 37406-07, Cct. 6, 1987
(enphasi s added).

In the instant action, Konsu, a pernmanent resident alien at the

time, executed and filed an INS Form1-772 on Novenber 25, 1987. On that
sane day, he also executed a ~~Statenent O Charging
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Party Regarding |-772 Formi' in which he stated that “°. . . prior to the
all eged act of discrinmnation alleged in ny charge dated Novenber 18,
1987, to the Special Counsel for Imrgration Related Unfair Enploynent

Practices | intended to beconme a U S. citizen and would have filed the
forml|-772 "Declaration or (shc) Intending Citizen' had it been avail able
to me.'' Exh. 28. Consistent with the interpretation accorded the filing

requirenment at that tinme by the preanble to the Cctober 6, 1987 final
rule, Konsu's conpletion of the |-772 prior to Decenber 1, 1987, was
deemed by OSC to have been conpleted prior to any discrinmnatory act
occurring between Novenber 6, 1986, and Decenber 1, 1987.

The Departnent of Justice, in an interim final rule adopted as
final, with changes, has subsequently anended its position on the timng
of the filing of an 1-772.! See 53 Fed. Reg. 48248, Novenber 30, 1988. The
revised rule to be codified at 28 CF. R 8§ 44.101(c)(2)(ii) establishes
that the declaration of intention filing requirenent is satisfied as |ong
as the declaration is conpleted and filed not later than the filing of
the charge with OSC. Contrary to its prior position, the Departnent no
| onger requires that a declaration be conpleted and filed before the
occurrence of the alleged discrimnation. That change in policy and
interpretation which becane effective on Novenber 30, 1988, has no
bearing on the instant facts where the |1-772 was conpl eted on Novenber
25, 1987, in conpliance with the provision that recognized an |-772 as
timely if filed by Decenmber 1, 1987. Mesa's argunent that Konsu needed
to have filed his declaration of intending citizen prior to the date on
which the alleged discrinmnatory conduct occurred fails in light of the
Cct ober 6, 1987 regul ation.

The preanble to the Cctober 6, 1987 regulation, quoted above in
pertinent part, granted a grace period until Decenber 1, 1987, for filing
decl arations of intent with respect to discrinination alleged

1By Notice published at 53 Fed. Reg. 9715, March 24, 1988, the Special Counsel
expressed concern that confusion had arisen with regard to the timng of the filing of
the 1-772 and that neither the statute nor the text of the regulations specifically
addressed the question of when the Declaration of Intention nmust be filed. The Notice
announced that the Departnent of Justice views the declaration of intention filing
requirement as satisfied provided that the declaration is conpleted and filed prior to
filing the charge of discrimnation with OSC. The effect of that general policy
announcenent of March 24, 1988, as well as the theory on which it was stated by
Speci al Counsel is unclear. See final decision and order in Ronb v. Todd, case no.
87200001, August 19, 1988, (Mrse, J.) appeal pending in the United States Court of
Appeal s for the Ninth Grcuit, docket nos. 88-7419, 88-7420, filed Cctober 17, 1988.
However, the policy enbodied in the Notice has since been codified by the Attorney
General and controls as of Novermber 30, 1988. See interimfinal rule adopted as final
with changes at 53 Fed. Reg. 48248, Novenber 30, 1988.
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to have occurred prior to that tinme. Conferral of the grace period was,

in ny judgnent, both reasonable and just in light of the initial
unavailability of the new INS Form |-772, "~ “Declaration of Intending
Citizen'' and the reputed disuse of the previously used INS Form N 315,
“"Declaration of Intention.'' Allowance of the grace period is a

reasonable inplenentation by the Departnent of the rights and benefits
conferred by IRCA. That the grace period was provided in the preanble
rather than in the text of the regulation reflects the reality that the
need for such accommodation in light of the initial unavailability of the
Form|1-772 would be linmted intine. Its placenent in the preanble in no
way | essens the judicial deference which is its due.

Mesa argues on brief that the attenpt by the OCctober 6, 1987
regulation to create "“retroactive intending citizens'' is an ultra vires
act inthat it effects a substantive change to the statute. That argunent
i s msguided because the preanble did not substantively alter the statute
which is silent as to the tine by which an intending citizen nust
evidence "°. . . anintention to becone a citizen . . . through conpeting
a declaration of intention to become a citizen. . . .'" 8 USC §
1324b(a)3(B)(ii). Rather, the regulation filled a gap not previously
addressed by statute or regul ation, constituting a reasonable
interpretation which inplenents the rights and benefits conferred by
| RCA.

Mesa further argues that even if the Cctober 6 regulation is |aw ul

Konsu is not entitled to retroactive intending citizenship status because
he cannot neet the prerequisites by which to take advantage of the grace
period provided by the preanble. Mesa relies on an apparent inconsistency
between Konsu's testinobny at deposition and his Novenber 25, 1987
““statenment'' (exh. 28) that prior to the alleged act of discrimnation
he intended to becone a U.S. citizen and would have filed the 1-772 had
it beconme available to him

On brief, Mesa asserts that since Konsu testified at deposition that
prior to Novenber 25, 1987, he "““didn't know about all this, that you
could be intending to becone U. S. citizen and have to file this kind of
things before, tr. 205, Konsu could not have forned the requisite intent
to becone a citizen prior to the alleged discrinminatory act. Gven the
i nconsi stency, Mesa contends that Konsu's statenent is false with regard
to his intention and that prior to Novenber 25, 1987, he did not have the
requisite intention to becone a U S. citizen, a manifestation of which
was required by the preanble to the OCctober 6, 1987 regulation
Consequently, Mesa argues that Konmsu may not benefit from retroactive
intending citizen status.
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Testinmony of Konmsu at hearing, however, establishes that he did in
fact formthe requisite intention to becone a citizen at least as far
back as when he applied for a position with Mesa. Konsu testified that
during an April 1987 conversion with Eric Trigg, then Mesa's chief pilot,
regarding Konsu's enploynent application and during which Trigg told
Konmsu about Mesa's policy of hiring only US. citizen pilots, he told
Trigg that he intended to beconme a U S. citizen but anticipated that it
would take him a year or two to conplete the process. Tr. 84-85. |
understand Konsu's deposition to acknowl edge that at the tine he filed
the charge with OSC he was unaware of the requirenent to file an |-772
to obtain individual renedies for citizenship status discrinination

Konsu's unrebutted testinony supports the conclusion that he had
intended to becone a U.S. citizens at |least as early as the tine of his
April application for enploynent and thus not later than Mesa's all eged
discrimnatory refusal to hire him

That Konsu did not know that certain forns were required to be filed
to evidence his intention to becone a citizen does not detract fromthe
fact that his intention did exist. It is undisputed that Konsu began the
formal process of evidencing his intention by filling out the INS Form
N-300, application to file a declaration of intention (exh. 26), on
Cct ober 28, 1987, and less than a nonth |ater on Novenber 25, 1987, by
conpleting and filing an |1-772. Exh. 27.

The COctober 6, 1987 regulation which was in effect on Novenber 25,
1987, the date that Konsu filed his |1-772, determ nes that the tineliness
of his filing a declaration of intention as it relates to his claimto
intending citizen status and consequently his standing to assert a claim
under | RCA. Under the Cctober 6, 1987 regul ation, conpletion of a witten
declaration of intent prior to the alleged discrimnation was a
prerequisite to maintaining a claim as an intending citizen. Konsu,
however, benefits fromthe grace period recited in the preanble to the
regul ation by having conpleted and filed his |-772 by Decenber 1, 1987.
Accordingly, the Special Counsel would be required to deem Konsu's |-772
as having been conpleted prior to the alleged discrinmnatory act.
Subsequent changes in policy regarding the tinme for filing an |-772, not
havi ng been announced as having retrospective effect, do not inpact on
a deternination of the tineliness of Konmsu's obtaining intending citizen
st at us.

The Departnent of Justice has the duty to inplenment |RCA The
preanble to the Cctober 6, 1987 regulation provided a grace period for
filing the new |1-772 forns due to their initial wunavailability. In ny
judgnent, the grant of that grace period reflected the transitional
characteristics inherent in inplenenting the new statute. As
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such, it is a just and reasonabl e exercise of the departnent's authority
to inplenent the statute.

In sum by operation of the preanble to the Cctober 6 regulation
Konmsu conpleted an |-772 prior to Decenber 1, 1987. By his witten
st atenent of Novenber 25, 1987, he satisfied the additional, regulatory
requi rement that he assert in a charge that he intended to becone a U. S.
citizen prior to the alleged discrinmnatory act and that he would have
conpleted the 1-772 had it been available. See preanble, supra, 52 Fed
Reg. at 37407. Consequently, | conclude that Konmsu is an intending
citizen who has standing to assert a claim of citizenship status
discrimnation alleged to have occurred prior to Decenber 1, 1987.

I11. STANDING TO FILE A COVPLAINT BY THE OFFI CE OF SPECI AL COUNSEL FOR
| MM GRATI ON- RELATED UNFAI R EMPLOYMENT PRACTI CES

A Authority To File Conpl aints

Title 8 U S C section 1324b(c)(1) explicitly provides for the
appointnent of a Special Counsel for |Inmigration-Related Unfair
Enpl oynent Practices who is responsible for investigation of charges and
i ssuance of conplaints of discrimnation under section 102 of | RCA. The
statute further provides that “~°. . . any person alleging that the person
is adversely affected directly by an wunfair imigration-related
enpl oynent practice (or a person on that person's behalf) or an officer
of the Service alleging that an unfair inmmgration-related enploynent
practice has occurred or is occurring may file a charge respecting such
practice or violation with the Special Counsel. . . .''" 8 USC 8§
1324b(b) (1). "~ The Special Counsel shall investigate each charge received
and, within 120 days of the date of the receipt of the charge, deternine
whet her or not there is reasonable cause to believe that the charge is
true and whether or not to bring a conplaint with respect to the charge

before an adninistrative law judge.'' 1d. at 8§ 1324b(d)(1).

If the Special Counsel fails to file a conplaint before an
adm nistrative law judge, ~°. . . the person naking the charge nay .
. file a conplaint directly before . . .'' the judge. I|d. at 8§
1324b(d)(2). In the instant action, Komsu filed his <charge of

discrimnation with OSC on Novenber 18, 1987. Exh. 37. OSC s filing of
the two conplaints with the OCAHO on January 12, 1988, was clearly within
the statutorily prescribed 120-day period from receipt of the charge
during which the Special Counsel is to investigate and determ ne whet her
or not to file a conplaint with respect to the charge.

As Konsu has been found to be an intending citizen with standing to
bring a citizenship discrimnation claimunder | RCA OSC
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has standing to file a conplaint on Konsu's behalf, Case No. 88200002

In addition, by virtue of its power to ~°. . . conduct investigations
respecting unfair immgration-related enpl oynent practices and, based on
such an investigation . . . file a conplaint ' before an

adm nistrative law judge, 8 U S.C. 8§ 1324b(d)(1), Special Counsel has
standing to investigate a charge or proceed on its own initiative and,
presunptively, to file a conplaint alleging a pattern or practice of
di scrimnation by Mesa, Case No. 88200001

B. Pattern O Practice liability My Be Prosecuted By The Special
Counsel

| RCA provides no definition of the pattern or practice fornulation
enacted at section 102, 8 U S. C. § 1324b. However, the House Judiciary
Committee did discuss its understanding of the term as provided in
section 101 with respect both to crimnal and civil injunctive liability
under 8 U S.C. 8§ 1324a(f) arising out of violations of prohibitions
agai nst enpl oynent of unauthorized aliens:

The term " “pattern or practice'' has received substantial judicial construction,
since the termappears in the Voting Right [sic] Act (42 U S.C. 1971 et seq.), the
Gvil Rghts Act of 1964 (42 U S.C. 2000 et seq.), and the Fair Housing Act of 1968
(42 U S.C. 3601 et seq.). The Committee enphasizes that it intends to follow the
judicial construction of that termas set forth in US. v. Myton, 335 F.2d 153
(1964), International Brotherhood of Teamsters v. U.S., 431 U.S. 324, and U.S. V.
International Association of Ironworkers Local No. 1, 438 F.2d 679 (1971). These
cases all indicate that the term  "pattern or practice'' has its generic neaning
and shall apply to regular, repeated and intentional activities, but does not
include isolated, sporadic or accidental acts. The sanme interpretation of ““pattern

or practice'' shall apply when that termis used in this bill with regard to the
injunctive remedy that nay be sought by the Attorney General for recruitnent,
referral or enpl oynent vi ol ati ons, as well as for certain unfair

imngration-related enploynment practices.

H R Rep. No. 99-682, supra, at 59 (enphasis added).

For its discussion of proposed pattern or practice liability in the
antidiscrimnation anbit, the commttee, id. at 71, nerely paraphrased
the |language subsequently enacted, now codified as 8 USC §
1324b(d)(2). There is no reason to suppose that the conmittee intended
t hat pattern or practice be under st ood differently in the
antidiscrinmination context of IRCA than it was to be understood in the
enpl oyer sanctions context of the sane legislation. Wile there are many
di fferences between provisions of the two sections, here the formul ation
is identical wth no talisman to the contrary. By not having
differentiated the neaning of the phrase pattern or practice, the
conmittee is understood inplicitly to have intended that the neaning it
did articulate as to the one section applies as well to the other
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Before discussing whether the evidence fits the definition, a
threshold inquiry nust be resolved, i.e., whether Special Counsel nay
properly maintain a pattern or practice cause of action. This inquiry
derives from the peculiar positioning in the statute of the sole
provision dealing with pattern or practice in discrinination cases:

Private actions--

If the Special Counsel, after receiving such a charge respecting an unfair
immgration-related enploynent practice which alleges knowing and intentional
discrimnatory activity or a pattern or practice of discrimnatory activity, has
not filed a conplaint before an admnistrative law judge with respect to such
charge within such 120-day period, the person naking the charge may (subject to
paragraph (3)) file a conmplaint directly before such a judge.

8 U.S.C. § 1324b(d)(2).

It may be argued that by such placenent under the subsection
entitled ““Private actions,'' Congress contenplated that a conplaint
alleging " "a pattern or practice of discrimnatory activity'' night be
filed only by "“the person naking the charge'' and not by the Speci al
Counsel . | think otherw se.

~

Absent sone such indication in the legislative history, it would be
inconsistent with the thrust of the protections sought by IRCA to
conclude that Special Counsel was to be linmted to prosecuting only
i ndi vidualized actions before administrative law judges. Nor should it
be assuned that Congress intended to clothe individuals to the exclusion
of the newy created statutory officer with authority to initiate actions
which reflect ~“~“regular, repeated and intentional activities'' (as
defined by the House Judiciary Committee, H R Rep. 99-682, supra, at
59). Patently, pattern or practice jurisdiction inplicates causes of
action initiated by or prosecuted to vindicate the public interest in
elimnating ongoing discrinnatory practices. See. e.qg.. EEQCC v. United
Parcel Service, 860 F.2d 372 (10th G r. 1988).

The relevant legislative history states the understanding that
subsection 1324b(d) "~ "[a]Juthorizes private action where the Special
Counsel has not filed a conplaint . . . based on a charge alleging
knowi ng and intentional discrimnatory activity or a pattern or practice
of such activity.'" H R Rep. 99-682, supra, at 93 (Judiciary Conmittee
section-by-section analysis of HR 3810 as anended) (necessarily
implying authority on the part of the Special Counsel to act prior to
expiration of the 120-day period for investigation). See 8 US C §
1324b(d) (1) (Special Counsel has 120 days after receipt of a charge of
an unfair inmmgration-related enploynent practice "~ "to bring a conpl aint
with respect to the charge before an administrative | aw judge'').
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Considering that filing of any charge with the OSC is a condition
precedent to filing with a judge, | amunable to conclude that Congress
intended that the charging party but not the Special Counsel m ght
maintain an action for ~“a pattern or practice of discrinnatory
activity."' Mor eover, in the preceding subsection, 8 US.C 8
1324b(c)(2), assigning duties to the Special Counsel, |RCA charges OSC
with 7. . . investigation of charges and issuance of conplaints under
this section and in respect of the prosecution of all such conplaints
before administrative law judges. . . . '' There are no words of
limtation to suggest that "~ “such conplaints'' exclude the pattern or
practice cases contenplated at subsection (d)(2). | do not overl ook that
(d)(2) is introduced by the catch-line "~ "Private actions,'' but | am
unabl e to conclude that those words informthe substantive text.

It is generally agreed that statutory titles "~ “have a comrunicative
function.'' Sutherland, Statutory Construction, 8§ 47.03 (4th Ed 1984).

" Section headings . . . serve the same functions for sections that the
title does for the entire act and generally should be accorded the sane
treatnment.'' |1d. at 8§ 47.14 (footnote onmtted). The several "~ “well

established rules'' for interpretation include the proposition that
the court may consider the title to resolve uncertainty in the

purview of the act or for the correction of obvious errors.'' 1d. at 8§
47.03. Headings ~"may serve as an aid to the legislative intent . . .'
Id. at 8 47.14. In contrast, another rule provides ~°. . . that the words
of the heading being nore general wll not control the nore specific
words of the act.'' 1d. Stated otherwise, "“[t]he title cannot contro
the plain words of the statute.'' |d. at § 47.03.

On bal ance, Sutherland teaches that whether the catch-line should
control the neaning of other words of the statute “~"is a mtter of
judgnent.'' |d. at § 47.14. Exercising that judgnment, | conclude that the
correct analysis is that the heading "~ "Private actions'' in 8 US C §

1324b(d) (2) does not constrain the filing of, but rather, consistent with
the purpose of the statute, is the authorization to the Special Counsel
to file pattern or practice conplaints.

V. THE TIMELINESS OF KOVBU S FI LI NG A CHARGE OF DI SCRI M NATI ON

Title 8 U S.C. section 1324b(d)(3) provides that a conplaint may be
filed respecting any wunfair immgration-related enploynent practice
occurring no nore than 180 days prior to the date of the filing of the
charge with the Special Counsel. Sinmilarly, the Departnent of Justice
regulation in effect on Novenmber 18, 1987, and as codified at 28 CF. R
8 44.300(b) provides that "~ "[c]harges shall be
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filed within 180 days of the alleged occurrence of an unfair
i mm gration-rel ated enpl oyment practice. For purposes of determ ning when
a charge is tinely . . ., a charge mailed to the Special Counsel shal
be deened filed on the date it is postnmarked.'

It is undisputed that Konsu's charge to OSC was post marked Novenber
18, 1987. A factual dispute, however, exists in identifying the date of
the alleged discrimnatory activity from which the 180-day tine period
woul d begin to run. Determining the tineliness of Konsu's charge filed
with OSC requires an identification of the actual unlawful enploynent
practice of which Konsu conpl ai ns.

The Special Counsel alleges that Konmsu first applied for enpl oynent
with Mesa in Decenber 1986, concedes that the issue of citizenship as it
pertained to Mesa's hiring practices was first discussed in April 1987,
but argues that Konsu was not told until August 17, 1987, that he would
not be hired by Mesa. Construing August 17, 1987, as the date of the
al l eged discrimnatory conduct, OSC contends that the filing of Konsu's
charge on Novenber 18, 1987, was tinely in its own right. OSC argues in
the alternative that the facts and relevant case |aw support equitable
tolling of the 180-day tine limt and that the continuing nature of the
violation also nakes Konsu's filing tinely.

Mesa, however, argues that the alleged discrinmnatory activity
occurred, if at all, in April 1987, and that the charge filed with OSC
is thus tinme-barred in that any discrinmnatory act occurred nore than 180
days prior to Novenber 18, 1987. In addition, Mesa denies the
applicability of equitable tolling to overcone the fact that the
proceeding is otherw se tine-barred.

In determining the commencenent of linmitation periods for filing
charges, courts have tended to focus on conmunication to or awareness by
the <charging party of facts which wuld support a charge of
di scrimnation. For exanple, the Suprene Court in Delaware State Coll ege
v. Ricks, 449 U S. 250 (1980), held that the linitations period for
filing a charge of discrimnation begins to run on the date that the
charging party is notified of an adverse enpl oynent decision. In Ricks
a college professor had been offered a one year ternminal contract with
explicit notice that his enploynent woul d cease at the expiration of the
contract. The Court agreed with the district court's finding that the
limtation period commenced on the date that the enployer notified Ricks
that he would be offered a terminal contract for the upconing school
year. The Court stated that “~“the only alleged discrimnation occurred--
and the filing limtations periods therefore comenced--at the tinme the
tenure deci sion was made and comunicated to Ricks. That is
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so even though one of the effects of the denial of tenure--the eventual
| oss of a teaching position--did not occur until later.'' 449 U S. at 258
(footnote onmitted).

Anmong the several circuit court opinions on the issue is the
standard articulated in Reeb v. Econonic Opportunity Atlanta, Inc., 516
F.2d 924, 930 (5th Cr. 1975):

. the statute [of limtation] does not begin to run until the facts which would
support a cause of action are apparent or should be apparent to a person with a
reasonably prudent regard for his rights.

Precedents nmake clear that courts undertake factual inquiry to deternine
whet her in applying limtations, charging parties acted with a prudent
regard for their rights in respect of their enployers' conduct. See,
e.g.., Wslocki-Goin v. Mars, 831 F.2d 1374 (7th Gr. 1987), cert.
denied, 108 S. Ct. 1113 (1988); Cocke v. Merrill Lynch & Co.. Inc.., 817
F.2d 1559 (11th Cir. 1987); Bickham v. Mller, 584 F.2d 736 (5th Cir.
1978); Shepherd v. Gant Food, Inc., 434 F. Supp. 28 (D. Md. 1977); Snith
v. Rexall Drug Co., 415 F. Supp. 591 (E.D. Mb. 1976), aff'd, 548 F.2d 762
(8th Cir. 1977); Farnmer v. Washington Federal Savings & Loan Ass'n, 71
F.RD 385 (ND Mss. 1976) (the limtation period did not begin to run
when plaintiff was originally informed by the enpl oyer that she woul d not
be hired due to the fact that no job vacanci es exi sted).

The Tenth Circuit has explained that the 180-day limtation period
for filing age discrimnation charges with EECC begins to run in context
of plant closings when enpl oyees hopeful of transfer to another facility
rather than discharge could no longer ~°. . . have had any realistic
expectation of a transfer'' because the date of the announced cl osure had
arrived. Gray v. Phillips Petroleum Co.. 858 F.2d 610, 615 (10th Gir.
1988).

In EEOC v. Safeway Stores, Inc., 634 F.2d 1273 (10th Cir. 1980),
cert. denied, 451 U S. 986 (1981), the plaintiff, a long tine enployee
of the defendant, who had expressed interest in being transferred to the
carpentry division, filed a charge of enploynent discrinmnation with the
EECC on Novenber 29, 1974. Al though plaintiff had been told he would be
consi dered for the job when the incunbent retired, another nanmed Chanbers
was hired as assistant, becoming the carpenter when the retirenment in
fact occurred, and plaintiff was not considered. The court's discussion
is instructive:

Chanmbers was hired on March 11, 1974, but this was a hiring of an assistant. M.
Nobel , the sole carpenter until March 11, 1974, did not retire until Novenber,
1974. It woul d appear that the original act of hiring Chanbers as an assistant was
only the start of the discrimnation. The final act or culmnation of the
discrimnation was in Novenber, 1974, at which tinme Nobel took his retirement. |t
was only then that the discrimnatory act became fully apparent. The 180-day
requirenent was nmet. The discrimnatory act started in Mirch of 1974, and
cul m nat ed
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in November, 1974, when M. Nobel retired, and Chanbers becane the
full-fledged carpenter. The statute of limtations was not set in notion
until the conpletion of that act.

634 F.2d at 1284 (enphasis added).

In the instant action, the parties dispute when Konsu becane aware
or should have becone aware of facts which would support a charge of
Citizenship status discrimnation under IRCA so as to conmmence the
running of the 180-day linmtation period of 8 U S.C. 8§ 1324h(d)(3).

Mesa asserts that the alleged discrinmnatory acts becane apparent
to Konsu in April 1987 and would have been apparent at that tine to a
person with a reasonably prudent regard for his rights. Mesa states that
during a phone conversation with Konsu in April 1987, Eric Trigg told
Konmsu of Mesa's policy regarding the hiring of United States citizens
which was sufficient to put a reasonably prudent person on notice and
that Konmsu knew, as evidenced by his statenents at trial and to Jan
Ml ler, executive secretary of Mesa, that he would not be hired by Mesa.
Mesa goes on to argue that while Konmsu may not have known of the
protection afforded intending citizens, he had sufficient know edge of
his rights to contact the EECC.

Mesa further asserts that Eric Trigg testified with certainty that
April 1987 was the last tinme he had spoken to Konsu and that in April,
Jan Ml ler inforned Konsu that she would not put any nore of his calls
through to Trigg. Mesa maintains that the record does not show that Trigg
gave any further consideration to the matter of Konsu's application after
April 1987.

Mesa assert that rejection letters were never sent to pre-interview
applicants and that there was no evidence that Konsu ever expected to
receive one. Mesa points out that the cards sent acknow edgi ng receipt
of Konsu's resune said that the conpany would contact himif it wanted
to schedule an interview. Mesa argues that Konsu had no right to expect
any further notice with regard to his resune and that Eric Trigg's
t el ephone conversation with him April 1987 was nore than adequate to
notify Konsu of his rejection and to commence the 180-day linitation
peri od.

The Special Counsel asserts, however, that in April 1987, Konsu had
no reason to believe that Msa's policy was absolute, that he had not
been told with finality that the would not be hired, but rather that Eric
Trigg had led himto believe that he was still under consideration

CSC relies on case |law following the Reeb standard that the tine for

filing Title VII charges does not begin to run until the charging party
becane aware or should have becone aware of facts support-

479



1 OCAHO 74

ing a charge of discrimnation. OSC argues that the decision not to hire
Konsu was not nmade known to himduring the April conversation; therefore,
the 180-day tine period did not begin to run in April. OSC asserts that
Konsu's optinmismthat he would be hired despite Mesa's hiring policy is
reasonably justified in light of Trigg's conveying a polite, helpful
imge to Konsu and Trigg's volunteering to talk to Larry Risley, Mesa's
president, to see what could be done. Finally, OSC argues that Mesa's
decision not to hire Konsu was not made known to him until August 17,
1987, when Eric Trigg explicitly told himthat Mesa would not hire him
because he was not a U. S. citizen. Consequently, at that point Konsu was
aware of facts supporting a charge of discrinnation, and it was at that
time that the 180-day period began to run. Konsu's charge filed with OSC
on Novenber 18, 1987, woul d, according to GsSC, clearly cover
di scrimnation occurring in August 1987.

Al though it is disputed whether Konsu and Trigg's conversation in
April 1987 was their last conversation, it is clear that the content of
the April conversation alone did not adequately inform Konsu that he
woul d not be hired by Mesa. Both Eric Trigg and Konsu agree that during
that conversation, Trigg told Konsu about Mesa's policy of hiring only
U S. citizens. Mesa contends that Trigg's statenent was tantanount to an
outright rejection of Konmsu and would have been regarded as such by a
reasonably prudent person. As pointed out by Konmsu at hearing, however,
he did not understand Trigg's statenments nmade in April regarding Mesa's
hiring policy to nean that Mesa would not hire him

He did not say that he will--they are hiring only U S. citizen. The way he said was
that they had a policy about only hiring U.S. citizen. They just had a policy, that
what he told ne. He didn't say that he didn't want to hire me or anything like
t hat .

Tr. 222.

Konsu' s acknow edgnent that he sought an exception to the conpany's
espoused hiring policy did not, as Mesa asserts, anpunt to a recognition
by Konsu that he would not be hired. Rather, Eric Trigg's nmanner and
di scussions with Konsu reasonably led the latter to believe that he m ght
be hired despite the policy. On asking Trigg to consider him for a
position with Mesa despite the policy, Konsu stated that "~ "[i]f he said
that we are definitely not hiring except for US. citizen, | wouldn't
have.'' Tr. 217.

Al t hough Konsu concedes that he was concerned and suspicious that
he might not be hired, he renmmined optimstic that he mght still be
hired. Having seen both Trigg and Konsu on the wi tness stand, and having
heard their testinony, it is ny judgnent that Trigg's behavior in 1987
gave Konsu reason to be optimstic. Refer-

480



1 OCAHO 74

ring to his conversations with Eric Trigg, Konsu stated that .o
every time | called he was nice to ne and he said he would consider it
and he will try to talk to Larry and see what they can do. He didn't
cl ose the doors like say, we don't want to hire you. He never said that
to nme until August, '87.'' Tr. 221

Descri bing his behavior during previous conversations with Konsu in
Decenber 1986, Trigg admitted to being ~°. . . a little bit too nice to
hi m on the tel ephone and he kept calling back. . . . Tr. 520. Trigg was
not sure how many calls from Komsu were nade in Decenber and was unsure
al so of how many tinmes Konsu called in April asking to be hired. Despite
Trigg's unsureness of the nunmber of calls, he recalled that his |ast
conversation with Konsu was in April.

Jan MIler recalled Konsu's calls to Trigg in Decenber and again in
April 1987. She renenbered Trigg yelling at her the last tinme that she
put a call from Konsu through to himand telling her not to send nore
calls through. As to her last conversation with Konsu, MIller recalled
telling Komsu that Trigg had told her not to put any nore calls through
at that tine. Mller testified that during the conversation with Komsu,
he wanted to know if the reason that he was not being hired was because
of his not being a US. citizen. MIller stated that she told himno and
that she thought it "~ “probably had nothing to do with his being a
non-citizen, it probably had to do with the annoying phone calls.'' Tr.
701.

| find that Mesa failed in April 1987 to nake it plain to Konsu that
t he policy was unexceptionabl e.

Mesa's witnesses concede that they dealt in euphenisns, as nade
clear by their claim that alienage was not the true reason Konsu was
rejected; instead of telling him he was not wanted because he was too
““pushy,'' he was told he was ineligible because he was not a citizen of
the United States. In ny judgnent, they have no claimto credibility on
this score, considering their testinmony in context of the overwhel m ng
di rect evidence of the conpany hiring policy.

Mesa's witnesses chorus Mesa's posture that the candi date was not
rejected by virtue of the discrinmnatory hiring policy which he
purportedly had been told was the reason for his rejection but which Mesa
clainse was as subterfuge. The judge is expected to conclude, however,
that the false explanation for rejection having been communi cated to the
candidate he was supposed to wunderstand it as a final rejection
sufficient to put himat risk if he delayed in applying for |egal redress
nore than 180 days after that rejection. | cannot agree.
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Konsu's recollection is at least as good as the recollection of
Mesa's witnesses and in fact better for he had a greater interest. Trigg
and Konsu are consistent in recalling that the |ast conversation was
definitive. Their testinony conflicts over when the |ast conversation
took place. This is not a matter of credibility in the sense of
reliability of testinmobny on the basis of notive to fabricate. It is
rather the resolution of conflicting recollection as to when the | ast
di scussion took place. Trigg volunteered that Jan MIler was not the only
one who put through his calls, “°. . . Barbara EIl did the sanme thing
when she was receptionist.'' Tr. 528. Mreover, | am not prepared to
assune, and there was no testinobny to the effect, that the chief pilot
of a small energing airline is protected one hundred percent of the tine
by a receptionist to screen his calls. Accordingly, | accept Konsu's
recoll ection that when, after persistent inquiry, he understood he was
being told he would not be hired, it was August of that year.

M. Komsu was not cross-exam ned on his recollection that his | ast
conversation with Trigg took place on August 17 or 18, 1987, a few days
after his daughter was born. It is consistent with ny understandi ng of
the record to conclude that "~“the discrinmnatory act becanme fully
apparent'' only at that tinme, EEOCC v. Safeway Stores, Inc., supra, 634
F.2d at 1284, and only then would he no longer have "“any realistic
expectation,'' Gay v. Phillips Petrol eum Conpany. supra 858 F.2d at 615,
of enpl oynent as a Mesa pilot.

| find, therefore, that he was not told in April with finality in
a way that he should reasonably have understood that because he was not
a US citizen he would be hired. Accordingly, | hold that not until
August 1987 was it nmade plain to Konmsu that the policy inexorably applied
to him Once | accept that he was not informed in April 1987 with
sufficient finality to take him out of the applicant pool, Konsu's
testinony that he was rejected on citizenship grounds in August 1987 is
sufficient. It follows that, 180 days not having el apsed from August 1987
to his filing of the charge with the Special Counsel on Novenber 18,
1987, | hold that the charge was tinely fil ed.

A Equi tabl e Tolling

1. The General Principle

Agai nst the possibility that it would be held that Komsu knew or
shoul d have known of his rejection in April 1987, nore than 180 days
before filing his charge with the Special Counsel, OSC argues that the
charge filed by him with EECC tolled the running of the 180-day
limtation period for filing a charge with the Special Counsel. OSC
asserts that | RCA is susceptible to equitable tolling as the
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180-day period is not jurisdictional but rather operates like a statute
of limtation, and that both case |aw and the facts support tolling in
the instant action.

CSC asserts that the August 20, 1987 charge filed by Konsu with EECC
tolled IRCA's 180-day limtation period such that all acts of
discrimnation by Mesa within 180 days prior to August 20, 1987, are
covered. OSC suggests that since Konsu last applied to Mesa in March
1987, equitable tolling would make his charge tinely even if he had been
rejected in April 1987.

Mesa contends, however, that the circunstances provide no basis for
tolling and that the cases cited by OSC are distinguishable from the
instant action in which no knowi ng msrepresentation was nade with the
intent to cause Konmsu not to file his charge and upon which Konsu can be
said to have relied. Mesa asserts that Konmsu's filing with EEOC does not
toll the statute of limtations for filing a charge with OSC. Msa
further asserts that Konsu was aware of his rights under | RCA, and that
having failed to file a tinely charge of discrimnation with OSC, his
case is necessarily tine-barred.

Initial proceedings pursuant to 8 U.S.C. 8§ 1324b, such as this one,
have been tried, nore often inplicitly than explicitly, on the assunption
that, in the main, section 1324b is infornmed by the body of case | aw that
has devel oped through judicial application of Title VII of the Gvil
Ri ghts Act of 1964, as anended. No party in this case has suggested
ot herwi se.

The Suprene Court in Zipes v. Trans Wrld Airlines, 455 U S. 385,
393 (1982), held in a Title VIl sex discrimnation case that

filing a tinely charge . . . wth the EEOCC is not a jurisdictional
prerequisite to suit in federal court, but a requirenent that, like a
statute of linmtations, is subject to waiver, estoppel, and equitable

tolling.'' The Court reasoned that:

By holding conpliance with the filing period to be not a jurisdictional
prerequisite to filing a Title VIl suit, but a requirenment subject to waiver as
well as tolling when equity so requires, we honor the renedial purpose of the
legislation as a whole without negating the particular purpose of the filing
requirement, to give pronpt notice to the enpl oyer.

455 U. S. at 398.

The 180-day period to file a notice of intent to sue in initiating
a charge of age discrimnation in violation of the ADEA set forth at 29
US C 8§ 626(d)(1), which is substantially simlar to the linitation
provision in Title M1, has |likewise been found to be subject to
equitable tolling. See Coke v. General Adjustnment Bureau, lnc., 640 F.2d
584, 595 (5th Cir. 1981).
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In the Tenth Gircuit it is settled lawthat the limtation periods
for filing charges under both Title VII and the ADEA are subject to
equitable tolling. For exanple, in Dartt v. Shell Gl Co.. 539 F.2d 1256
(10th Cir. 1976), aff'd by an equally divided court, 434 U S. 99 (1977),
reh'g denied, 434 U S. 1042 (1978), the Tenth Crcuit, noting that it had
al ready determ ned that the 180-day filing period with the EECC coul d be
tolled wunder certain circunstances, reasoned that the simlarities
between the ADEA and Title VII, the liberal reading of anal ogous tine
l[imtations in Title VII, the renedial nature of the ADEA, and the | ack
of legal training and guidance for many conplai nants support treating
time linmtations of the ADEA as anal ogous to statutes of |imtation.

~

Clearly, the court was concerned that "~ “strict conpliance'' wth
time limtations in context of such °° renmedi al and hurmanitarian
| egislation * * * should not be required of laynen attenpting to enforce
their statutory rights.'' 539 F.2d at 1260. Significantly, the plaintiff
in Dartt filled out a conplaint formof the |ocal wage and hour division
of the Departnent of Labor rather than filing with the Secretary of Labor
a notice of intent to file an ADEA action. The Tenth Crcuit concluded
that the congressional purposes of the ADEA were fulfilled despite the
plaintiff's late filing of the notice of intent to sue and that the
defendant's posted notice regarding information pertaining to the ADEA
was i nadequate to informthe plaintiff of the 180-day notice requirenent.

Subsequent to Dartt the Tenth Circuit nmade clear what circunstances
would justify tolling of tinme Ilimtations in such statutes. See
particularly Martinez v. Or, 738 F.2d 1107, 1110 (10th G r. 1984):

This circuit's decisions have indicated that the time limts contained in Title VI
will be tolled only where the circunstances of the case rise to a level of "“active
deception'' sufficient to i nvoke the powers of equity. Cottrell v. Newspaper Agency
Corp., 590 F.2d 836, 838-39 (10th Cr. 1979). For instance, equitable tolling may

be appropriate where a plaintiff has been ““lulled into inaction by her past
enpl oyer, state or federal agencies, or the courts.'' Carlile v. South Routt School
District RE 3-J, 652 F.2d 981, 986 (10th G r. 1981); see Gonzalez-Aller Balseyro,
702 F.2d at 859. Likewise, if a plaintiff is “~“actively nisled,'" or “~“has in sonme

extraordi nary way been prevented from asserting his or her rights, we will permt
tolling of the limtations period. Wlkerson v. Siegfried |nsurance Agency, lnc.
683 F.2d 344, 348 (10th Cr. 1982); see also Cottrell, 590 F.2d at 838.

2. The Principle Applied

It is consistent with Jan Mller's surmse to Konmsu that his
annoyi ng phone calls, rather than his citizenship status, figured in his
non-hire, and ny inpression that Eric Trigg had clearly evidenced a
disinclination to be confrontational, that Konsu did not understand in
April that he would not be hired. This is not a situa-
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tion unknown to the courts. It has been judicially recognized that the
time limt for filing an enploynent discrinination claim may be
interrupted or suspended where a plaintiff's failure to file is caused
by an enpl oyer's hol di ng out hopes of enploynent.

In Potter v. Continental Trailways, Inc., 480 F. Supp. 207 (D. Colo.
1979), an unsuccessful applicant for a full-tinme position as a bus driver
charged his enployer with age discrinmnation after he had relied on the
advice of an agent of the defendant. The defendant noved to disniss,
citing plaintiff's failure to conply with the ADEA requirenent that a
notice of intent to comence a civil action be filed within 180 days
after the alleged unlawful practice. Denying pretrial summary dism ssal
the court noted that:

. the time limt inwhich a plaintiff nust file may be interrupted or suspended
vvhere plaintiff's failure to file is caused by enployers holding out hopes of
reenploynent. . . . An enployer nmay not retain a discrimnatory policy of hiring,
suggest alternative neans for a potential enployee to get around such a policy, and
then, by not hiring the enpl oyee under alternative nmeans, enjoy the benefit of the
short 180-day ADEA notice requirenent barring the enployee's claim

Id. at 211 (citation and footnote omtted).

Mesa contends that even assuning Konsu had discussions with Msa

personnel after April 1987, such conversations are unavailing in |ight
of authority that an effort to keep the door open does not avoid tine
limtations. | agree with OSC that Mesa's reliance on EECC v. MCall

Printing Corp., 633 F.2d 1232 (6th Cr. 1980) is nisplaced. Although
words to that effect appear in the opinion, the case turned instead on
availability of relief for r esi dual effects of pr eenact nent
di scrimnation. Moreover, only under Mesa's view, but not mine, was
Konsu's further inquiry a request for relief fromprior discrimnation;
rather, as already found, it was not brought hone to him until August
1987 that he would not be hired, and in the neanwhile it was not
unreasonable for him to believe he was still under consideration. See
Potter v. Continental Trailways, Inc., supra. See also, in this respect,
Cocke v. Merrill Lynch & Co.., Inc. supra, 817 F.2d at 1562:

Al t hough plaintiff was suspicious that the reason he had not been relocated prior
to receiving notice of termination was because of his age, he may well have been
justified in waiting before resolving that suspicion into a fact he should act upon
during the tinme the enpl oyer made a good faith effort to relocate him

Courts have been lenient in granting equitable relief from
limtations where the alleged discrinmnatee has mstakenly filed its
charge in the wong forum acknowedging ~~. . . the renedial nature of
the legislation and the contenplated . . . initiation of conpliance
procedures by laynen, unassisted by lawers," . . .'' Morgan V.
Washi ngton Mg. Co., 660 F.2d 710, 712 (6th Cr. 1981), quoting Coke v.
Ceneral Adjustnent Bureau, Inc., supra. The gener-
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al rule is to the effect that tolling is available where it is shown that
the plaintiff having filed a charge in the wong forum neverthel ess, was
diligently attenpting to assert his or her rights. |In Mrgan, the
plaintiff had addressed her sex discrimnation claimto President Carter
at the White House after which it was forwarded to the Departnent of
Labor, reaching EECC, the appropriate venue, after the limtation period
has expired.

The Mrgan court reversed the district court's granting of the
enployer's notion to dismss the conplaint as tine-barred, concluding
t hat:

. . in the absence of prejudice to the defendant or a showing of bad faith or
I ack of diligence by a claimant, equitable considerations should toll the 180 day
period for filing a conplaint under Title VIl when the claimnt nekes a tinely
filing with a federal agency, like the Labor Departnent, which has jurisdiction in
some fields of enploynent discrimnation and when that conplaint is forwarded to
the EEOC shortly after the tinme period has expired. The EECC has appeared . . . to
urge us to adopt a rule permtting equitable tolling under these circunstances, a
rule which the EECC itself applies in its own practice. This tolling standard
appears fair and equitable and is not inconsistent with the statute or our cases.
It is in accordance with the practice of the federal agency in question and has
been adopted by other courts which have addressed the question.

660 F. 2d at 712.

It is reasonable to conclude, as | do, that the tine limtation for
filing a charge of discrimnation under 8 US C & 1324b(d)(3) is
susceptible to equitable nodification on a case by case basis. See O der
Denying Petitions to Quash . . . in lIn Re lnvestigation of St.
Christopher-Otilie, file nos. 88-2-01-0016A0 through -0016D0, (Mbrse,
J.), May 5, 1988. The filing requirenent as well as the overall purpose
of 8§ 102 of IRCA is analogous to both Title VII| and the ADEA and as such,
precedent governing Title VII and the ADEA are hel pful guidance in
interpreting the provisions of |RCA

For further support see Egleston v. State University College at
Geneseo, 535 F.2d 752 (2d Cir. 1976), where the district court had
dism ssed as tinme-barred the pro se sex discrimnation conplaint of an
assi stant professor who had been notified that her contract woul d not be
renewed. Plaintiff had initially filed a charge with the Ofice of
Federal Contract Conpliance (OFCC), then filed a conplaint with the New
York State Division of Human Resources, and finally with the EEOC. O
particular significance, is the Second Circuit's conclusion that “~“[we
consider the filing with the OFCC as constituting a filing with the
EECC.'' 535 F.2d at 755 n. 4. Reversing the district court, Second
Circuit noted:

Title VIl is rife with procedural requirenents which are sufficiently

Iabyrl nthine to baffle the nmost experienced | awer, yet its enforcenent mechani sns

are usually triggered by laynen. Wre we to interpret the statute's procedural

prerequisites stringently, the wultimate result would be to shield illegal
di scrimnation
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from the reach of the Act. Prior decisions, both of the Suprene Court and
of this Crcuit have, for this reason, taken a flexible stance in
interpreting Title VII's procedural provisions. W follow this realistic
approach today.

Id. at 754-55 (footnotes onmitted).

For additional cases which have allowed tolling of the linitation
period where the claimant's charge was filed in the wong forum see
e.g., diver v. State of Nevada, 582 F. Supp. 142 (D. Nev. 1984) (180-day
limtation period for filing charge of enploynent discrinination tolled
for tinme during which enpl oyee reasonably believed claimwas to be filed
with Departnment of Interior until agency advised her that it had no
jurisdiction over claim and thus subsequent charge filed with EECC was
tinely); Dickerson v. United States Steel Corporation. 439 F. Supp. 55
(E.D. Pa. 1977), vacated on other grounds sub nom Wrthy v. U S. Steel
Corp., 616 F.2d 698 (3d Cir. 1980) (date of filing of discrimnation
charge with the Departnment of Labor was considered the equitable
equi val ent of date of filing with the EEOCC for linitations purposes);
EECC v. Delaware Trust Co., 416 F. Supp. 1040, 1043 n. 6 (D. Del. 1976)
("°[i]t does not seem unreasonable for a layperson . . . seeking
assi stance concerning an instance of possible discrinmnation in job
hiring, to wite to the federal Departnent of Labor after receiving a
cryptic postal rebuff to her first attenpt to register a conplaint with
t he nearest EEQOC office'').

Case | aw, as discussed above, clearly supports equitable
nodi fication of the filing requirenents of Title VII and of the ADEA
whi ch have been construed as not jurisdictional but rather nore in the
nature of statutes of limtation, and, accordingly, subject to equitable
tolling. The purposes achieved by equitable nodification in Title VI
cases and under the ADEA will be equally well-served in respect of |RCA
by equitable nodification of the section 102 filing requirenents. |
perceive no prejudice to Mesa as the result of equitable tolling. Indeed,
Mesa's subnissions to both EECC and OSC, far from denying discrininatory
conduct, recite in terns Mesa's U S. citizen-only pilot hiring policy.

As in Title VIl and ADEA cases, a liberal rather than a strict

construction of the filing requirements of IRCAwill best facilitate the
purpose of 8 U S.C. § 1324b in elininating inmgration-related unfair
enpl oynent practices and will prevent shielding on technical grounds,

i nstances of discrimnation otherwise violative of IRCA d ainmnts who
file 8§ 102 charges may often be |aypersons unfamliar with the procedural
technicalities of antidiscrimnation statutes. Zeki Yeni Komsu is such
an i ndi vi dual .

| do not agree with Mesa's claimthat the cases relied on by GOSC on
brief rely on an estoppel theory and that there are no facts to
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support an estoppel argunent on the instant record. In e.qg.. Cocke v.
Merrill Lynch & Conpany., Inc., supra, the court distinguished between two
anal yses whereby equitable nodification nay suspend the linitations
period for filing charges of discrimnation: (1) equitable estoppel
requiring fraud or misrepresentation by an enployer and (2) equitable
tolling which does not depend upon enpl oyer nisconduct. The court noted
that rather than focusing on enployer misconduct, . . . equitable
tolling focuses on the enployee with a reasonably prudent regard for his
rights.'' 817 F.2d at 1561

The instant facts support equitable nodification of the 180-day
filing requirenent as applied to Konsu's filing a charge of citizenship
status discrimnation with OSC. Eric Trigg's adnmittedly polite manner in
dealing with Konsu reasonably fostered Konsu's perception of the
possibility that he might be hired by Mesa whatever other inpact Trigg
may have intended. The fact that Trigg agreed to discuss the situation
with Larry Risley, as Konsu testified was the case, supports the
reasonabl eness of Konsu's perception that the door to enploynent wth
Mesa was still open despite Trigg's espousal of Mesa's hiring policies.

Trigg's failure to reject Konsu explicitly [until August 17 or 18,
1987], inmplying that Konsu was still under consideration, whether out of
sof t heart edness, desire not to disappoint, unwillingness to reject the
candidate in so many words, or sone other season, is construed as having
lulled Konsu into inaction. Reliance by Konsu on Trigg's representations
was entirely reasonabl e.

However nuch he reasonably suspected that he might not be hired
after hearing of Mesa's hiring policy, Konsu, like the plaintiff in Cocke
v. Merrill Lynch, supra, was justified in waiting before resolving
suspicion into fact and taking action against Mesa, particularly in Iight
of Trigg's statenent of generalized policy coupled with the suggestion
that the matter of Komsu's application would be | ooked into further. In
Potter v. Contintental Trailways, Inc., supra, the court noticed that the
time limt for filing a charge of discrimnation nay be interrupted or
suspended where the failure to file is due to an enployer's hol di ng out
the possibility of re-enploynent. Likewise, Msa's holding out the
possibility of enploynent for Konsu despite its stated hiring policy
regarding U S. citizens operated to suspend Konsu's obligation to file
a tinely charge of discrimnation after his conversation with Trigg in
April 1987. In light of ny understanding of the April conversation, this
woul d be so without regard to whether there was another conversation in
August .

Konmsu did not sleep on his rights so as to deny tolling. Rather he
acted as a reasonably prudent person would with respect to pur-
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suing his charge of discrimnation once the facts which would support a
cl ai m becane evident. Even if | were to disbelieve Konsu's claimthat his
August 20, 1987 filing of a discrimnation charge with the EEOC was two
to three days after he first understood that he would not be hired, he,
nonet heless, is entitled to the benefit of equitable tolling.

As denonstrated by the cases marshalled above, equitable tolling
applies where a putative discrinmnatee has mistakenly filed in the wong
forum but can show that he was diligently attenpting to assert his
rights. Clearly Konsu has so proven.

Konsu's attenpt to redress the discrinmnation by filing a charge
wi th EECC was reasonable. EEOC has | ongstanding jurisdiction over clains
of enmploynent related discrimnation. Cains alleging failure to hire
because of discrimnatory notive are anong the charges frequently filed
with EEOCC. It is logical that Konsu acting on his own behalf in filing
a charge against Mesa would turn to the EECC.

Title VIl and ADEA case |aw persuades that flexibility in
interpreting procedural provisions is essential in achieving the purposes
of both statutes. Considering particularly that section 102 alternatives
have only recently becone available, sensitivity to the need for such
flexibility is even nore critical than in nore seasoned and natured
venues.

Both OSC and EECC have recently acknow edged that the introduction
of section 102 causes of action may introduce confusion as to the proper
forum for filing citizenship and certain national origin discrimnation
clains. By a Notice published on May 4, 1988, both agenci es have advi sed
of an interim agreenent whereby each appoints the other as its agent to
receive discrinmnation charges under Title VII and | RCA. See Notice, 53
Fed. Reg. 15904, May 4, 1988.

W thout applying that agreenent to the present case, its issuance
by the agencies with which discrimnation charges nust be filed
illum nates the very concern that the cases cited above and the facts of

this case denonstrate, i.e., that there be no . . . loss of rights
arising fromthe operation of a filing deadline against an individual or
entity who has nistakenly filed a charge with the wong agency.'' I|d.

The agreenent confirns that the two agencies assigned to initiate
antidiscrimnation enforcenent proceedings recognize that this is not a
situation where a charging party,
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havi ng selected one of nutually exclusive renedies, is penalized for
havi ng made an i nappropriate choice.?

In conclusion, Konsu's pro se filing of a charge with the EECC, an
agency having longstanding jurisdiction over enploynent discrimnation
clainms, was not unreasonable in view of the newness of |IRCA and the
i nherent confusion resulting from the creation of a new forum for
bringing certain enpl oynent discrimnation clainms while retaining EEOC s
jurisdiction over others. | do not understand fromthis record that he
had a sufficient understanding of the nuances of the venues established
by IRCA as to deny himthe opportunity to have the filing on August 20
1987, with EECC treated as a filing with OSC as of that date, thereby
bringing into i ssue the events of April 1987.

As the result, the tinely filing of a charge on August 20, 1987
with EEOC tolled the 180-day limtation period under 8 US. C 8§
1324b(d) (3) such that all acts of discrimnation by Mesa within 180 days
prior to August 20, 1987, i.e., from February 22, 1987, fall within the
scope of coverage for which a charge and subsequent conplaint may issue
under | RCA. Konsu |last applied for enploynent with Mesa in March 1987
it follows that any discrinmnatory rejection of him by Msa which
occurred subsequent to February 22, 1987, is actionable and within the
purview of the charge filed by Konsu with OSC on Novenber 18, 1987

B. Conti nuing Violation Theory Di scussed

CSC asserts also, relying on a continuing violation theory, that
Konsu's claimis tinely with respect to any acts of discrimnation by
Mesa after Konmsu's application in Decenber of 1986. The argunent is that

""[t]he discrimnatory acts by Mesa can . . . be seen as a continuing
violation, in that they were part of a pattern and practice of
citizenship status discrimnation.'' OSC Br., at 14.

In light of the findings in this decision that the discrinination
charge was otherwise tinely filed, it is only necessary to deternine
whet her Mesa's conduct anmounted to a continuing violation for the purpose
of holding that the period during which the discrimnatory conduct is
neasured reaches back to Decenber 1986. Upon a fi nd-

’see Reynolds Metals Co. v. Runsfeld, 564 F.2d 663, 670 (4th Gr. 1977), Cert.
deni ed, 434 U S. 995 (1978) (uphol di ng agreenent between OFCC and EECC that permts
charges filed with the conpliance office to be treated as filed with the Conm ssion so
that when an enpl oyee of a federal contractor " “applies for relief at the wong forum

hi s conpl aint should be pronptly considered by the proper agency . . .''; . . . [b]y
facilitating such consideration, . . . [the agreenment] avoids technical bars to the
admi nistration of Title VII without affecting . . . [the enployer's] substantive
rights'').
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ing of continuing violation, Msa's conduct from Konsu's first
application for enploynent in Decenber 1986 is brought into play.

The Suprene Court in United Airlines v. Evans, 431 U S. 553, 558
(1977), made clear that the definition of continuing violations requires
not nmere continuity of the inpact of discrimnation but rather that a
“Tpresent violation exists''. Post-Evans courts have applied the
continuing violation theory. See, e.qg.. Reed v. Lockheed Aircraft Corp.
613 F.2d 757, 760 (9th Cr. 1980) (°  The Evans decision held nerely that
continuing inpact from past violations is not actionable. Continuing
violations are'').

The Tenth Crcuit in Bruno v. Western Electric Co., 829, F.2d 957,
961 (10th Cir. 1987), recognized that a "~ “continuing violation can be
either a conpany-wi de policy of discrinmination or a series of related

acts taken against a single individual.'' The court explained that:

Under the continuing violation theory, a plaintiff who shows a continuing policy
and practice that operated within the statutory period has satisfied the filing
requirenents. See, e.q., Higgins v. klahoma ex rel Ckla. Enploynent Sec. Commin,
642 F.2d 1199, 1200 n. 2 (10th Gr 1981) ; Rich v. Martin Marietta Corp., 522 F.2d
333, 348 (10th Gr. 1975). Wen the policy and practice is conmpany-w de, the
plaintiff can show that a violation occurred within the statutory period by show ng
sonme application of the policy within that period. Furr v. AT&T Technologies, Inc.,
824 F.2d 1537, 1543 (10th Cir. 1987); Abrams v. Baylor College of Medicine, 805
F.2d 528, 533-34 (5th Gr. 1986). On the other hand, if the defendant can show t hat
the policy was discontinued before the limtations period, then, as a matter of
law, plaintiff's claim nust be dismssed. Jewett v. International Tel. & Tel.
Corp., 653 F.2d 89, 93 (3d Gr.), cert. denied, 454 U S 969, 102 S. C. 515, 70
L. Ed. 2d 386 (1981).

""To establish a continuing violation [a plaintiff] would have to show “a series
of related acts, one or nore of which falls within the limtations period, or the
mai nt enance of a discrimnatory system both before and during the [limtations]
period."' "'

829 F.2d at 960-61 (citation onmitted). See also Acha v. Beane, 570 F.2d
57 (2d Cir. 1978).

Al though not dispositive of this case, it is instructive that where
a claimant has acted diligently, the continuing violation theory has been
applied to render tinely the filing of a charge beyond 180 days foll ow ng
the initial rejection of the clainmant's application for enploynent. In
Roberts v. North Anmerican Rockwell Corp., 650 F.2d 823 (6th Cir. 1981),
the plaintiff, having been told that the plant did not hire wonen, was
refused an application for enploynent wth the defendant. Roberts
ot herwi se obtained an application which she submitted in Decenber of
1972. She followed up on her application at several tines in the next
ei ght nont hs and was
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“repeatedly told that Rockwell did not hire wonen.” 650 F.2d at 826.
Plaintiff filed a formal charge of discrimnation with the EEOCC on
Cctober 5, 1973.

The enpl oyer contended that the hiring case be treated exactly like
a discharge case and that °° the date of failure to hire is
necessarily the date fromwhich the alleged discrinination is neasured."'’
Id. According to the enployer the tinme linmtation period necessarily
began to run when the plaintiff was first told that the conpany did not
hire wonen. |In rejecting the enployer's argunent, the court acknow edged
t hat :

If a conpany discrimnates by firing an enpl oyee because of his/her race or sex,

the discrimnatory act takes place when the enployee is fired. The statute of
limtations ordinarily starts running fromthis date.

* * * * * * *

The issue becones nore difficult when a conpany fails to hire or pronote
soneone because of their race or sex. In many such situations, the refusal to hire
or pronmote results froman ongoing discrininatory policy which seeks to keep bl acks
or wonen in lowlevel positions or out of the conpany altogether. In such cases,
courts do not hesitate to apply what has been terned the continuing violation
doctri ne.

* * * * * * *

.o by definition, if there is a continuing violation, the conpany is
continually violating Title VII so long as its discrinminatory policy remains in

effect. An applicant for enploynent or pronotion will, in many circunstances, be
interested in any suitable position which opens up. As job openings becone
avail able, the applicant will automatically be rejected because of his/her race,

sex or national origin. W see no reason to fornalistically require an applicant
to continuously apply, only to be continuously rejected. We do not think that Title
VIl requires that suit be filed when the applicant is initially discrininated
against. |If an ongoing discrimnatory policy is in effect, the violation of Title
VIl is ongoing as well.

This case illustrates the continuing violation doctrine well. In this case,
Ms. Roberts nade a nunber of oral inquiries about her application, which was on
file. This is enpirical proof that she was, in effect, continually applying for a
position at Rockwel | --and being continually rejected because of her sex.

Id. at 826-27.

Di stinguishing United Airlines v. Evans, supra, the Roberts court
noted that the conmpany's alleged policy of not hiring wonen was a patent,
continuing violation of Title VII such that °° each tine the conpany
hires, it violates Title VII| so long as its discrimnatory policy is in
effect.'' 1d. at 827. Cf. Jones v. Anerican Totalisator, 17 Fair Enpl.
Prac. 523 (D. M. 1977) (continuing violation theory rejected where
applicant filed charge with EECC 16 nonths after becomi ng aware of the
discrimnatory refusal to hire).

Applying the authorities cited to the instant facts, Konsu's charge
of discrimnation filed with the EEOC on August 20, 1987,
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triggered an inquiry into Mesa's hiring policy as it affected him from
the tine of his application for enploynent in Decenber 1986. Consi stent
with the nature of continuing violations as redefined by the Suprene
Court in United Airlines v. Evans, supra, inplenmentation of Mesa's policy
of preferential hiring of United States citizen pilots as articul ated by
Eric Trigg to Konsu in April, 1987, constitutes an ongoing violation and
not nerely a continuing inpact from past violations. Far fromneutral in
its application and unlike the policy in Evans, Msa's policy is
discrimnatory on its face

Most simlar is the situation of the plaintiff in Roberts v. North
Anmerican Rockwell Corporation, supra, where the policy of not hiring
wonen was found to be a continuing violation of Title VII so long as the
policy remained in effect. Mesa's policy of preferential hiring is a
continuing violation of IRCA as long as the policy remains in effect,
i.e., at least fromthe tine of Konsu's first application through the
dates of Mesa's submnissions to EECC after August 20, 1987, (exhs. 14 and
15), including also exhibit 10 dated August 27, 1987, and to OSC (exh.
11) dated Decenber 2, 1987, continuing until at |east January 28, 1988
(exh. 12).

Like the plaintiff in Roberts, Konsu nade a nunber of inquiries
about the status of his application and thus was in effect, continually
applying for a position with Mesa as one becane available. Unlike the
plaintiff in Jones v. Anerican Totalisator, supra, however, Konsu did not
sleep on his rights so as to preclude application of the continuing
violation theory to a charge of discrinmnatory failure to hire. Konsu's
charge of discrinination filed with the EEOCC on August 20, 1987, is
tinmely and under a continuing violation theory relates back to the filing
of his initial application for enploynent with Mesa.

V. THE CHARG NG PARTY WAS UNLAWFULLY DENIED EMPLOYMENT ON CI TI ZENSHI P
GROUNDS

A Mesa's Policy Articul ated

In an undated prehearing statenment, Eric Trigg, pronoted to director
of operations prior to that statenent, candidly expressed Mesa's hiring
practices as applied to Zeki Yeni Komsu:

M. Komsu was not hired for two reasons. The first reason is that he was not
a citizen of the United States and Mesa had nore then [sic] enough qualified U S
citizens applying for those positions that were available. It is the policy of Msa
to hire only US. citizens if a sufficient nunmber of qualified citizens is
avail able to fill the positions needed. The second reasons M. Konsu was not hired
is because of his constant and irritating phone calls to nme. These nunerous phone
calls left ne with an unfavorabl e inpression of M. Konsu.

Exh. 17.
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Wthin a week of Komsu's filing with EECC, Larry Risley, in his
capacity as Mesa's president, on August 27, 1987, in a letter to EEQCC,
acknow edged that:

It is the policy of Mesa Airlines, Inc., to hire US. citizens only unless the
avai | abl e enpl oyee pool is not adequate at the tinme. During the past 12 nonths we
have not experienced any shortage of U S. citizen applicants fromwhich to hire.

It is our understanding that there are no acts, laws or statutus (sic) that
prohibit this policy. W therefore request this charge be dismssed as M.
Yeni konsu was not hired due to his non-citizen status and not because of his
national origin--Turkish.

Exh. 10.

Foll owing Komsu's filing of his charge with the Special Counsel,
Mesa's general counsel, Gary Risley, nephew also of Larry L. R sley,
wote to OSC on December 2, 1987, "'in reference to the charge of
di scrimnation received by you from M. Zeki Yeni Konsu.'' Exh. 11. Gary
Ri sl ey conceded the charge of discrimnation, inplicitly relying on an
interpretation of the law which countenanced its practices (as being
within the exception of 8 U S C § 1324b(a)(4)). H's letter stated in
pertinent part:

To summarize Mesa's position, Mesa has a policy, in accordance with its rights
under the Immigration Reformand Control Act, of hiring only U S. citizens when a
sufficient nunber of qualified U S. citizens are available for a position. Mesa
recei ves a | arge nunber of unsolicited resumes from pilots seeking enploynment wth
us, and only a snall percentage of those individuals are interviewed and hired. The
vast mjority of these resumes are from U S. citizens, and we have consistantly
(sic) refused the application of non-citizens when sufficient U S. qualified pilots
have been avail abl e.

Exh. 11.

Subsequently, in a January 28, 1988 omibus letter to unnaned
addresses, requesting ~°. . . action by your organization to help correct
the Justice Departnment's distortion of the statute,'' (presunably
referring to OSC s interpretation and application of section 102), Gary
Risely provided "°. . . the follow ng background facts,'' inter alia; *
* %

4.) Mesa Airlines' practice with regard to hiring has been to renpve all resumes
of pilots who do not have sufficient time according to Mesa's m ni mum standards to
be considered as a pilot. The remaining resumes are usually far in excess of the
nunber of job openings that are available, and an excess 95% of these resumes wl|l
be U.S. citizens;

5.) Once determining that the number of qualified US. citizens far exceeds the

nunber of job openings, the Conpany will renpve the non-citizens resumes fromthe
stack to be considered.
Exh. 12.

The Risley omibus letter, basically a critique of OSC s position
on tineliness of an alien's evidencing intent to becone a US. citizen
in context of vulnerability by enployers to liability for inmm -
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gration-related wunfair enploynent practices, conceded that "~ "[t]he
statute as it is drafted is one with which the business comunity can
[ive " Id. To ny nmind, it is exactly the statute as drafted that
fails to support Mesa's discrininatory hiring practices, and whi ch nakes
t hose practices actionabl e.

Thus, nonths after Mesa becane aware of Konmsu's charge of
discrimnation, Gary Risley, asserting that "“[t]he Justice Departnent
is attenpting to wite the U S. citizen preference out of the statute .

.,"" 1Ld.., unanbi guously described Mesa's practices in a way which | can
only understand as reflecting the view that wholesale exclusion of
non-U.S. candidates conplied with the law so long as any qualified
citizen candidates had also applied. Larry L. Risley, president of Msa
since its founding in 1982, conceded as mnuch

On the witness stand, Gary Ri sley asserted he had been m staken as
to Mesa's practices, inpeaching as erroneous his broadside, omibus
letter as well as docunentary and oral evidence of other Mesa officials.
| am unpersuaded by his after-the-fact recantations. Mesa both enunciated
and practiced invidious discrimnation against non-US. citizens. Even
after Konsu filed his charges, Mesa officials continued to contend that
their enploynent practices were |awful because the U S. citizens they
hired were as qualified as the non-U S. citizen candidates. Exhibits 10-
12, acknowl edging Mesa's hiring preference, reflect a discrinnatory
hiring policy on their face.

| conclude that Gary Risley's testinonial posture is irreconcilable
with Mesa's role vis-a-vis the charging party and Mesa's own admi ssions,
including the conpilations of pilot hiring data (exhibits 14 and 15),
submtted in response to the filing of Konsu's EEOCC charge, and including
also the letter of January 28, 1988 (exh. 12). Accordingly, | reject as
lacking in trustworthiness the testinony of Gary Risley and ot hers that
the prior iterations by hinself and others of Mesa's enpl oynent policy

and practices were erroneous. In so deciding, | need not disbelieve Gary
Ri sley's repudiation of his earlier statenment that Mesa nmaintained two
physically separate applicant pools. It is sufficient that Mesa

inplenmented its stated policy of preferring U S. citizen candi dates by
failing to conpare qualifications of non-US. citizen candidates with
those of citizen candi dates.

It follows without question that Mesa's pilot hiring practices fal
outside and fail to qualify for the exception provided at 8 US.C §
1324b(a) (4):

.o it is not an unfair immigration-related enploynment practice for a person or
other entity to prefer to hire, recruit, or refer an individual who is a citizen
or
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national of the United States over another individual who is an alien if the
two individuals are equally qualified

Commenting on the text which becane section 102 of |IRCA the House
Judiciary Comrittee enphasized “~°. . . that the anti-discrimnation
provisions of the bill will not create a preference based on national
origin or citizenship status. Nor shall any enployer charged with an
individual act of discrinination be liable for having chosen either of
two equally qualified applicants.'' H R Rep. No. 99-682, supra, at 70-71
(enphasi s added).

Mesa's conmitnent to hiring U S. pilots to the exclusion of non-U. S
citizens so long as the supply of qualified citizens neets the denmand in
no way satisfies the exception. The plain words of the exception are
i nescapable: the enployer avoids liability for discrimnation if, but
only if, there has been a conparison of qualifications as the result of
which the selected citizen is found to have qualifications not |ess than
equal to the non-selected alleged discrininatee. Here there was no such
conpari son.

B. Konsu Satisifed The leqgitinmate Qualifications Established By Msa
Airlines For Pilot Positions

M. Konsu's qualifications satisfied the objective criteria agai nst
which Mesa neasured its pilot candidates. That «criteria includes
governnmental certifications, by aircraft type, of eligibility to pilot
planes in Mesa's fleet, and threshold nunbers of hours flown, by aircraft

t ype.

It is undisputed that Konsu held the requisite certifications. Mesa,
pointing to Konmsu's inability at the hearing to produce his |og book
whi ch cont enporaneously records hours flown, would have ne reject as
unproven the total hours he clainms to have been at the controls. Mesa
over|l ooks, however, that the |og book had been nmde available to its
general counsel after this litigation began, that Konsu had it with him
when the respondent took his deposition on June 9, 1988. That the |og
book remained in his control and that his search for it in preparation
for hearing was unsuccessful does not persuade ne that Konsu's claim of
hours flown |acks bona fides. Wth the log book in hand, he had been
guestioned on deposition by Msa's counsel about particular entries.
Mor eover, Konsu's explanation of entries on those pages for which copies
were available at hearing was consistent and straightforward. | accept
, as uni npeached, his oral testinony which, supported in part by |og book
segnments, evidences a total of 1500 hours flown as of Decenber 1986,
including instrunent tine, reaching approxi mately 1800 hours flown as of
March 1987, including instrunent tine.
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Mesa' s di sparagenent of Konsu's professionalism does not convince
me that he failed to neet the level of qualifications found by Msa to
be satisfactory on the part of other candidates and pilots on board. It
is alleged, for exanple, that with a student pilot on board but wi thout
prior tower clearance for varying fromhis flight plan, Konmsu " “flew in
the coulds'' in restricted air space, in violation of federal aviation
regul ations. Challenged at hearing that on deposition he had testified
differently as to the area flown (such that he would not have entered
controlled air space), Konsu acknow edged, when shown an Al buquerque
aeronautical section chart, that he may have been ni staken as to di stance
fl own when he testified on deposition without a chart. His usual practice
was to obtain prior clearance for flying (°in the clouds'') on
instrunents in restricted airspace, and he denied any deviation when
flying with a student nanmed Grant Swafford, who clainmed Konsu had not
been on the radio |ong enough to obtain clearance. | agree with Special
Counsel, OSC Br., at 42-43, and find that Swafford |acked cockpit
experience and did not observe Konmsu sufficiently to warrant any
i nferences as to Konsu | ack of conpliance with rules of the air.

Mesa has not shown that Konsu was unqualified for hire by it as a
pilot. OSC points to infractions and nisadventures by Mesa pilots which
failed to produce punishnment or renonstrance by the enployer. That
evi dence confirns that Mesa has a high tolerance for such conduct by its
pilots. Even so, | do not rely here on that evidence where it has not
been shown that criteria for job retention are equivalent to criteria for
job entry. It is not at all clear that enployer tolerance of inperfect
conduct by its pilots on board requires consistency on the part of the
enpl oyer in the selection process.

Mesa has nmade no showing that those it selected qualitatively
bettered Konsu's statistical or operational record; neither did it
establish that "“~“flying in the clouds,'' even if it had occurred,
rendered a pilot ineligible for hire by Mesa. Mreover, Msa had hired
pilots (some of whom were | ater pronoted) whose preenpl oynent experience
had i ncl uded damage to aircraft on landing, flying into a tree or through
power lines, flying charters without requisite clearance, flipping over
on | andi ng, and nore. Exhs. 55-64.

Mesa relies on subjective criteriad in reaching its hiring
deci sions, depending primarily on recommendations by its current or

St is recogni zed the subjective job criteria “°. . . present potential for
serious abuse and should be viewed with much skepticism. "' and also provide ""a
conveni ent pretext for discrimnatory practices.'' Nanty v. Barrows Co., 660 F 2.d
1327, 1334 (9th Cr. 1981).
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former pilots where a candidate was not known to Mesa's chief pilot or
to managenment. Except for review of his resune to establish mininmm
qualifications resulting in mailing an acknow edgnent card to him no one
in Mesa's hiring process reviewed Konsu's application. One pilot, David
W Fitzgi bbons, who had net Konsu but never flown with him and to whom
Konmsu inquired twice as to hire by Mesa, recommended, probably in Apri
1987, to FEric Trigg that Konmsu not be hired. Fitzgibbons has no
recoll ection whether Trigg focused on the bases for his assessnent,
prem sed on a hearsay third-party report of the “~“flying in the clouds'

i nci dent and of an accident in which Konsu was invol ved.

Through witnesses and on brief, the parties have speculated as to
what Konsu's adherents and detractors would have recommended to Mesa
which Mesa nmight have relied on in evaluating his operational and
personal characteristics in order to gauge his performance in the
cockpit. However, no such appraisal was nade of Konsu. Accordingly, | do
not credit for decisional purposes that his enployability should be
wei ghed in the bal ance by such conjectural testinobny or argunent.

C. Konmsu Was Deni ed Enploynent As A Pilot by Mesa Airlines Because of
Ctizenship

Nowhere does it appear that Konmsu's qualifications were exani ned
consi dered agai nst those of other applicants, and found wanting. To the
contrary, FEric Trigg was satisfied that Konsu's resune reflected
sufficient qualifying hours and instrunment ratings. Trigg undertook
after the discrimnation issue arose, that Konsu was not hired, first
because 7. . . he was not a citizen of the United States and Mesa had
nmore than (sic) enough qualified U S. citizens applying, "' and
secondly "~ "~ because of his constant and irritating phone calls to ne.’
Exh. 17. "“Flying in the clouds'' in controlled airspace was not a
factor. See Exh. 17.

On the record before ne it is a certainty that Konsu was not
rejected on the basis of pilot qualifications in head-to-head conpetition
with any one or nore of the U S. citizen candidates who were sel ected
during the pendency of his application form Decenber 1986 to August 1987,
or during any interval in between. | Conclude from the testinony of
Mesa's witnesses that their evaluation of Konsu's qualifications was
after the fact, after he was rejected on citizenship grounds, and not
bef ore.

IRCA inforns that "“[i]f, upon the preponderance of the evidence
an administrative |aw judge deternines that any person or entity naned
in the conplaint has engaged or is engaging in any such . . . practice

,'"" the judge shall issue an order finding a viola-

498



1 OCAHO 74

tion. 8 U S.C. 8§ 1324b(g)(2)(A). | am unaware of any precedent in which
a proceeding under 8 U S. C. 8§ 1324b has resulted in a finding on a
litigated record by an adm nistrative |aw judge of discrimnatory conduct
in viol ation of t hat statutory prohi bition agai nst unfair
i mmgration-rel ated enpl oynent practices.

The result reached in the cases first heard under new | egislation
such as this will be definition establish precedent. To the extent that
any one case turns on unique facts, of course, its precedential
significance is reduced. This may be one such case because with the
passage of tinme after enactnent of |RCA on Novenber 6, 1986, it nmay be

supposed that enployers will be less candid than was Mesa in trunpeting
to non-US. citizen candidates and to public authorities their
unwi I l'ingness to hire non-U. S. citizens.

The conclusion on this record is unm stakable. Mesa articulated a
policy that effectively rejected non-citizen candidates for pilot hire,
informed M. Konsu of that policy, and did not hire him At no tine did
Mesa offer him a position. Instead, after the fact it asserts that it
provided the non-citizenship rationale so he would not know that he had
been rejected as to " pushy,'' too persistent in his efforts at obtaining
a favorable result.

That Mesa practiced a policy of hiring only US. Citizen pilots,
when available, is inferred unerringly fromits failure to hire Konsu in
context of its statement to him to that effect. That conclusion is
i nescapable on this record which nakes clear that even after the fact
when faced with the charge in this proceeding, Msa's president and
general counsel reiterated such policy. It follows that the respondent
must have done what it said it intended to do, i.e., failed to hire a
non-U. S. candi date because of his citizenship status without regard to
whet her or not he satisfied the legitimate qualifications established by
Mesa for pilot positions. That conclusion does not depend, however,
solely on that inference. Rather, it finds support also in the explicit
written acknow edgnents discussed above of its hiring policy see
di scussion, infra, at 45-46.

Accordingly, | find and conclude that M. Konsu was know ngly and
intentionally denied enploynent for the sole reason that he was not a
citizen of the United States.

D. Mesa Failed To Prove That Konsu Wul d Not Have Been Hired Even Had
There Been No Di scrim nation

Section 1324b(a)(1)(B) provides, inter alia, that it is an unfair
imm gration-rel ated enpl oynent practice for a person or other entity to
di scriminate against any individual because of an individual's
citizenship status. Title VII, at 42 U.S.C. 8§ 2000e-2, prohibits dis-
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crimnation in enploynent ~ because of such individual's race, color,
religion, sex, or national origin.'

Where as here the discrimnation has been proven, it is the teaching
of cases involving Title VII that the burden is on the putative enpl oyer
to persuade that even absent the discrimnation it would not have hired
the charging party. See, e.qg.., MDonnell-Douglas Corp. v. Geen, 411 U S
792 (1973); Int'l Bhd. of Teansters v. United States, 431 U S. 324
(1977); Texas Dep't of Conmunity Affairs v. Burdine, 450 U S. 248 (1981);
Lowe v. City of Monrovia, 775 F.2d 998 (9th G r. 1986); R ch v. Mrtin
Marietta Corp., 522 F.2d 333 (10th Cr. 1975).*

McDonnel | - Dougl as, supra, is the seminal case that articulated a
four part fornmula to establish a prima facie showing of discrimnatory
disparate treatnent in Title VII causes of action. An individual or class
plaintiff must denonstrate: (1) that he/she belongs to a protected cl ass;
(2) that he/she applied for and was qualified for a position for which
the putative enployer was seeking applicants; (3) that despite being
qualified, hel/she was rejected; and (4) that after such rejection, the
position renmai ned avail abl e and the enpl oyer continued to seek applicants
fromindividuals having the plaintiff's qualifications. 411 U S. at 802.
The burden of proof is divided into three stages. At the first stage, the
charging party nmust nmake a prima facie showing of discrimnation by
satisfying the four criteria enunerated above. After that showing is
made, the second stage shifts the burden to the enployer ““to articulate
sone legitimate, nondi scrimnatory reason for the enployee's rejection.’
Id. The third stage returns the burden to the plaintiff to disprove the
putative enployer's explanation as pretextual, i.e., the pretext or gloss
desi gned to conceal an underlying discrimnatory notivation.?®

4See especially. the expl anatory statement by Justice Stevens, dissenting,
di stinguishing disparate treatnment cases fromthe disparate inpact case before the
Court, in Wards Cover Packing Co., Inc. v. Atonio, 109 S.Ct. 2115, 2131 (1989)
(enmphasi s added):

In a disparate treatnent case there is no " “discrimnation'' wthin the neaning
of Title VII unless the enployer intentionally treated the enpl oyee unfairly
because of race. Therefore, the enployee retains the burden of proving the

exi stence of intent at all tines. If there is direct evidence of intent, the
enpl oyee may have little difficulty persuading the factfinder that

di scrimnation has occurred. But in the likelier event that intent has to be
establ i shed by inference, the enployee may resort to the *~~MDonnell/Burdine
inquiry. In either instance, the enployer may undermni ne the enpl oyee's evi dence
but has no independent burden of persuasion.

Sor course, ~"[t]lhe ultimte burden of persuading the trier of fact that the
def endant intentionally discrimnated against the plaintiff renains at all tines with
the plaintiff. Texas Dept. of Community Affairs v. Burdine, supra, 450 U S. at 253.
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The Suprene Court recently reversed the D.C. Circuit as having held
erroneously that an enployer found to have allowed a discrimnatory
nmotive to play a part in an enploynent decision nust prove by clear and
convi ncing evidence that it would have nmade the sane deci si on absent the
discrimnation. By a plurality decision, six justices recently instructed
that an enployer in a nmixed notive case who proves by a preponderance of
the evidence that it would have nade the sanme enploynent decision if it
had not taken the prohibited discrimnatory consideration into account
may avoid a finding of liability. Price Waterhouse v. Hopkins, supra.

Justice Brennan, witing the plurality opinion, held that Title
VII's prohibition against discrinination "~ because of '' race, religion

national origin, or gender is not limted solely to decisions which are
made because of the illegitimate discrimnatory factor. 109 S. Ct. at
1785. The phrase "~ because of'' condemms °° t hose deci si ons based

on a mxture of legitinate and illegitimte considerations'' on the part
of the enployer. Id. In so holding, the plurality distinguishes between
nm xed notive and pretext cases. In pretext cases, the enployer attenpts

to deny entirely any illegitimte notivation for the adverse enpl oynent
decision; there is only one ““true'' notive for the decision instead of
both legitimate and illegitimte notives.

The plurality noted that McDonald v. Santa Fe Trail Transportation
Co., 427 U. S 273 (1976) "~~. . . dealt with the question whether the
enpl oyer's stated reason for its decision was the reason for its action
unli ke the case before us today, therefore, MDonald did not involve
nm xed notives. This difference is decisive in distinguishing this case

fromthose involving "pretext.' '' Hopkins, supra, 109 S.Ct. at 1785 n
6. Wiile "“but for'' analysis may be critical to a pretext case, e.q.
McDonal d, supra, "~ “[wlhere a decision was the product of a mixture of
legitimate and illegitimte notives, however, it sinply makes no sense
to ask whether the legitimte reason was " "the "true reason' f or
the decision--which is the question asked by Burdine.'' Hopkins, supra.
at 1788- 89.

The " “critical inquiry'' in a mxed notive case is whether the

RN

illegitimte discrimnatory factor was the notivating factor at
t he nmonent . "' the adverse enpl oynent decision was nade. |d. at 1785.
The charging party nust prove that the enployer relied upon prohibited
discrimnatory considerations in making the negative enpl oynent deci sion,
and that the discrinmnatory factors were a notivating part in the
enpl oynent decision. Once the charging party has sustained this burden

the enployer may assert an " “affirmative defense'' that the enpl oynent
deci sion would be the sane despite the illegitimte factor. |d. at 1788.
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According to the plurality, an enployer generally nmay escape
liability by a showing of objective evidence as to its probable
deci si on, " i.e., “"[aln enployer may not . . . prevail in a
m xed-noti ves case by offering a legitimte and sufficient reason for its
decision if that reason did not notivate it at the time of the
decision.'' 1d. at 1791

Consistent with this analysis, the plurality rejected the enployer's
claim that the statutory phrase "~ “because of'' is a " colloquial
shorthand for “but for causation.' '' |d. at 1785. "~ Because of'' rather
neans that for the enployer to prevail the discrimnatory factor nust be

““irrelevant to enploynent decisions.'' |d. The plurality conti nued:

. . . even after a plaintiff has made out a prima facie case of discrimnation
under Title VII, the burden of persuasion does not shift to the enployer to show
that its stated legitimte reason for the enpl oynent decision was the true reason

. . . [Tlhe situation before us is not one of the "“shifting burdens'' that we
addressed in Burdine. Instead, the enployer's burden is nost appropriately deened
an affirmative defense. .

Id. at 1788.

In sum Hopkins, supra, appears to instruct that, while in a
pretextual case the burden of persuasion shifts to the enployer once the
enpl oyee/ candi date has nmade out a prina facie case, in a mixed notive
case the plurality (but not the majority) believes the enployer nust
prevail as with an affirmative defense.

Justices Wite and O Connor each separately concurred in the
judgnent of the Court. Justice Wiite agreed that the plurality opinion

of Justice Brennan “"is not a departure from and does not require a
nodi fication of the Court's holdings . . . [in MDonnell Douglas and
Burdine] . . .,'' even though they were pretext cases, involving the

search for the one "“true'' notive behind the enploynent decision. |d..
concurring op. at 1795. He disagreed, however, that the enployer nust
carry its burden through objective evidence, suggesting that ~“where the
legitinate notive found would have been anple grounds for the action
taken, and the enployer credibly testifies that the action would have
been taken for the legitimate reasons alone, this should be anple
proof.'"' 1d. at 1796.

Justice O Connor disagreed with the plurality as to the analysis to
be utilized by a court to determine when a claimant's proof warrants
shifting the burden of persuasion to the enployer. Title VII prohibits
enpl oynent deci sions nade "~ " because of'' prohibited considerations, i.e.
race, color, religion, sex or national origin. Witing that ~“[b]ased on
its msreading of the words “because of' in the statute . . . the
plurality appears to conclude that if a decisional process is "tainted
by awareness of sex or race in any way, the enpl oy-

502



1 OCAHO 74

er has violated the statute, and Title VIl thus conmands that the burden

shift to the enployer . . .,'' she concluded instead that the burden
shifts only when a disparate treatnent clainmnt shows "~ “by direct
evidence that an illegitimate criterion was a substantial factor in the
decision.'' 1d., concurring op. at 1804. "~ “Only then would the burden of
proof shift to the defendant to prove that the decision would have been
justified by other, wholly legitinate considerations.'' 1d. at 1805.

As Justice O Connor put it:

The enployer need not isolate the sole cause for the decision, rather it nmnust
denonstrate that with the illegitinmate factor renoved fromthe cal culus, sufficient
busi ness reasons would have induced it to take the sane enploynment action. This
evi dentiary schene essentially requires the enployer to place the enployee in the
sanme position he or she would have occupi ed absent discrimnation. Cf. M. Healthy
Board of Education v. Doyle, 429 U 'S 274, 286, 97 S.Ct. 568, 575, 50 L.Ed.2d 471
(1977). If the enployer fails to carry this burden, the factfinder is justified in
concluding that the decision was nmde °~“because of'' consideration of the
illegitimate factor and the substantive standard for liability under the statute
is satisfied.

Id. at 1804.

Even assuming that the law were as Justices Wiite and O Connor
understand it to be, | amsatisfied that the record before ne proves that
Mesa's notive not to hire non-U S. pilots "~“was a substantial factor in
t he adverse enploynment action.'' Hopkins, supra, Wite, J., concurring
op. at 1795.

That the inproper notive, the discrimnatory aninus, was a
substantial factor, if not the only one, in Mesa's hiring decisions is
establ i shed here, where it was:

--the only expl anation comuni cated to Konsu by Mesa officials;
--listed first anong the two reasons recited by Eric Trigg (exh. 17);

--the explanation Trigg gave to put off Dan Fisher, operator of Aztec Aviation, who
wanted Mesa to place the pilots trained at his school which catered to non-U. S.
citizens;

--the subject, after the charge was filed, of Gary Risley's witten effort to
obtain third-party support for Mesa's contention that its policy, of hiring only
US pilots if, qualified and avail able, was consistent with the intent of |RCA

--adhered to, the identified non-citizen pilots being hired through inadvertence
(Steve Protzen and Mark Smith), by acquisition of the routes and personnel of
Centennial Airlines, Inc. (Tore Host-Hansen), or after the charge was filed (Martin

Ri ebel i ng) ;

--the explanation given by Eric Trigg to Martin Riebeling in July 1987 for not
hiring him 7. . . we are very sorry, we can't hire you at this point . . .
because you're not a U.S. citizen and that shoots us down. |I'msorry, that shoots
us down,'' tr. 724, after Trigg had checked w th managenent;
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--a preference expressed for hiring U S. citizens by Larry Risley to Ken Wdger,
director of operations from May 1986 to Cctober 1987, after that the vice president
for operations;

--the only reason known to Wdger as of the dates of his depositions in June 1988,
for Komsu's rejection, to the exclusion of pestering phone calls or flying in the
clouds in controlled airspace; and

--the stated hiring policy, e.g., Msa's criteria for pilots (exh. 9), as
reiterated in letters by Mesa officials after the discrinmination issue arose (exhs.
10-12), and as reflected in Mesa's list entitled "~ People Deni ed Enpl oynent Because
of Gtizenship Status,'' exh. 15.

Unli ke Hopkins, the case at hand does not appear to be one of m xed
notive, involving a mxture of legitinmate and illegitimte reasons which
contribute to the enploynent decision. Hopkins' significance, however
with respect to allocation of the burden would appear to be sufficiently
significant across the broad body of Title VII litigation as to require
focus here. In view of the foregoing, consistent with any one of the
three opinions which conprise the majority in Hopkins, | conclude that
the respondent has failed to carry its burden, whether characterized as
one to produce evidence sufficient to overcone Konsu's prima facie proof
or as to produce proof of an affirmative defense.

VI . PATTERN OR PRACTI CE APPLI ED

As already discussed, supra, at |IIl.B., Special Counsel is
authorized to file conplaints which allege pattern or practice
vi ol ati ons.

Even after Novenber 6, 1986, Mesa continued to mmintain and
acknow edge its hiring preference. It has clearly denpnstrated a practice
of rejecting non-U S. citizen candidates except when they " “slipped
through the net.'' Exh. 14. From March 1987 through August 1987, Mesa
hired 27 U S. citizen candi dates; during the period Decenber 1986 through
August 1987, 35 such candidates were hired. Although Mesa's nmnagenent
officials recanted the earlier acknow edgnent that Mesa nmaintained two
pilot hiring pools, one for US. citizens, one for aliens, the record
unm stakably confirns that in practice its hiring policy had that effect.
No non-U S. citizen candidates were hired during those periods, and
non-U.S. citizen hires before enactnment of | RCA had been inadvertent.

Rarely is an enpl oyer nore candid about its discrimnatory druthers.
Mesa cannot now duck responsibility for failure of OSC to prove by
statistics that Mesa systematically sought to exclude all non-US.
citizen candi dates, when it is obvious that Mesa failed to achi eve that
result only through inadvertence or, in the case of Martin Riebeling, by
hiring himafter these proceedi ngs were fil ed.

| reject respondent's clains that (1) a pattern or practice case
depends on statistics and (2) that statistics are |acking here.
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As to (1), | amunaware that judicial pattern or practice precedents
whi ch depend on statistical underpinnings conpel ne to find a statistica
condition precedent to liability in the face of self-confessed preference
considered particularly in context of acknow edged rejection of M. Konsu
and 15 other pilots. Exh. 15. Mesa itself acknow edges on brief that a
pattern or practice case nay be established by direct evidence. Mesa Br.
at 19. However, Mesa, denies that such direct evidence is present here,
i gnoring the abundant proof of its confessed failure to hire non-U S
citizen candidates including, as already found, its rejection of M.
Komsu.

Mesa overlooks the plethora of evidence, already discussed,
reflected in its various acknow edgnents of conpany hiring policy. Mesa's
unm st akabl e admi ssions constitute direct evidence of discrinnatory
conduct. See e.g.. Cine v. Roadway Express, Inc.., 689 F.2d 481, 485-86
(4th Cir. 1982); Spagnuolo v. Wirlpool Corp., 641 F.2d 1109, 1112-13
(4th Cir. 1981), cert. denied. 454 U S. 860 (1981).

As to (2), recognition of the failure to hire 16 non-U S. citizen
pil ot candi dates (including Konmsu and Ri ebeling) during a period in which
U S. candidates were hired w thout conparative analysis of qualifications
shoul d satisfy any lingering concern for statistical proof.

It might have been supposed that upon inplenenting the statutory
requirement that intending citizens conplete declarations of intent, the
Departnent coul d have accepted the filing of naturalization applications
by permanent residents as satisfaction of that condition precedent to
protection, without nore. |nstead, however, it required that declarations
of intent be conpleted on specified forms, (INS Form N-315 or |-772) not
|ater than the date of a charge filed with the Special Counsel. See 28
CFR 8 44.101(c)(2)(ii), as amended at 53 Fed. Reg. 48248-49 (Novenber
30, 1988).

Martin Ri ebeling, another non-U S. citizen pilot candidate, having
earlier applied and been initially rejected for enploynent at Mesa, was
hired within a week or so prior to the hearing in July 1988. M.
Ri ebeling, a permanent resident alien, testified that having already
applied for citizenship, he rejected Special Counsel's invitation to file
a declaration of intending citizenship because he "~ “did not want to get
further involved in this case.''® Tr. 713. In view of the Departnent's
net hod of inplenentation, | am unable

®Martin Ri ebeling's failure to conplete a Declaration of Intending Citizen, bars
hi s individual charge of discrimnation against Mesa even though he had nanifested his
citizenship intent by filing for naturalization. Riebeling's testinony that he had
been rejected due to citizenship status, is direct evidence of a citizenship-based
di scrimnatory hiring decision by Mesa. Tr. 724.
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to find on this record that any individual other than Zeki Yeni Konsu
qualifies as an intending citizen.”

The question to be decided is whether | am authorized to find a
pattern or practice of wunlawful discrimnation on the basis that
i ndi vi dual s presunptively eligible for protection of renedi al
| egislation, but not proven to have qualified, nmay, nevertheless,
conpri se the universe of individuals on whose behalf it nmay be found that
an enpl oyer practiced such a pattern or practice.

An anal ogy whi ch suggests inclusion in the class to be counted for
pattern or practice purposes of individuals ineligible to maintain an
action is found in policy guidance recently issued by the EEQCC
Di scussing IRCA's inmpact on renedies available to undocunented aliens
under Title VII, the Conmi ssion has applied the analysis in Sure-Tan v.
NLRB, 467 U.S. 883 (1984), which held that undocunented workers were
enpl oyees for the purposes of, and, therefore, had standing to maintain
clains under, the National Labor Rel ati ons Act.

EECC explains that Title VII renedies are intended to discourage
enpl oynent discrimnation both (1) by providing disincentives to
potential future discrinmnation and (2) by restoring an individua
charging party as nearly as possible to the position that individual
woul d have been in but for the discrinination. As to both, EECC expl ai ns
that Title VII protection is applicable to undocunmented workers because
if it were not:

.o a discrimnatory atnosphere mght be created in the work place which would
violate not only the rights of undocumented workers but also the rights of
aut hori zed workers. Therefore, it is essential to the goals of both Title VII and
| RCA that undocumented aliens continue to be covered by Title VII.

EECC Policy Guidance: Effect of the Immigration Reform and Control Act
of 1986 (IRCA) on the Renedies Available to Undocunented Aliens Under
Title VII, at 5, April 26, 1989, see Interpreter Releases, Vol. 66, No.
23, June 19, 1989, at 655-56.

| RCA does not inpair EEOC s precedent national origin jurisdiction
Nevertheless, while the inmmgration status of the charging party is
irrelevant to the availability of renedies to satisfy the

"The Speci al Counsel may be suspected of an effort to inpeach the regul ation, at
least with respect to naturalization applicants, i.e., by arguing that ~°. . . the
filing of an I-772 is not a jurisdictional prerequisite for protection against
di scrimnation on the basis of citizenship status. The form|-772 serves only as
evi dence of an alien's intent to beconme a citizen. The underlying intent nmust be there
because Congress wanted to protect only those aliens who were noving toward
citizenship.'' OSC Br., at 87. OSC appears to conclude that section 102 pernits a
di stinction between applicants for naturalization and other authorized aliens with
respect to the requirenment for conpleting a declaration of intent. 8 US.C. §
1324b(a) (3)(B)(ii).
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goals of Title VII, e.g., elinmnating discrimnatory practices, |RCA does
affect that status with respect to renedies available. Because |RCA
provides a legitimte, nondiscrimnatory reason for the enployer's
conduct, "~ “make whole'' relief is unavailable to an undocunented alien
whom t he enpl oyer refuses to hire after Novenber 6, 1986, or who, having
been hired after that date, is fired.

Simlarly, supposing there were no words of linmtation in section
1324b, it would be appropriate to conclude that the intent to assure a
work place free of national origin and citizenship discrimnation by
providing a pattern or practice venue inplicates liability by enpl oyers
for refusal to hire, or for firing, in other than sporadic or isolated
ci rcunstances, any individual who mght have successfully asserted
national origin or citizenship discrimnation. This argunment concludes
that it is inmterial that one or nore of the individuals who conprise
the effected class fail to satisfy procedural prerequisites to
mai ntaining an action for individual relief. Once an enployer is proven
to have discrimnated against at I|least one alien, (other than an
unaut horized alien) it does not matter that other individuals (as to whom
refusal to hire, or firing, is shown) fail to qualify for the individua
relief contenplated by 8 U S.C. 8§ 1324b(g), e.g., by not having conpl eted
a declaration of intention to becone a citizen or having waited too |ong
to file a charge with the Special Counsel

CSC relies on a recent opinion of the Tenth Crcuit which sustained
authority of the EEOC to maintain a pattern or practice action even where
it lacked any ascertainabl e nmenber of the class to be protected. Wthout
concluding here that precedents inplicating EEOC standing necessarily
inform | RCA jurisdiction, it cannot be doubted that the court's analysis
is instructive, especially in this circuit. In EEQOC v. United Parcel
Service, supra, the court reversed the district court for having granted
summary judgnent disnissing EEOC s suit for racial discrimnation where
the only identified individual injured by defendant's conduct had settled
his claim At issue was a challenge to the United Parcel Service (UPS)
""no beard'' policy on behalf of black nmales statistically nore
susceptible than whites to a skin condition alleviated by not shaving.

The Tenth CGrcuit held that the district court erred in concluding
that "°. . . EEOC nust proceed on behalf of an actual injured party when
challenging a discrimnatory enploynent policy under Title VII. "
The court, relying on ~°. . . the broad renedial powers granted by
Congress under Title VII . . .'" to EECC, concluded that ~°. . . the EECC
has standing by itself to challenge a policy that represents ongoing
di scrimnation . ' “and . . . to challenge an allegedly
discrimnatory policy that may affect unidentifiable nem
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bers of a known class.'' United Parcel Service, supra, 860 F.2d at 374.
Reciting that it had "°. . . addressed a simlar issue'' in EECC v. St
Loui s-San Francisco Ry. Co., 743d F.2d 739 (10th Cir. 1984), citing also
General Tel ephone Co. v. EEOC, 446 U.S. 318 (1980), the court nmade cl ear
its concern that courts enable EEOC to police ongoing discrimnation and
to prevent discrimnatory policies which nmay discourage otherw se
qualified potential applicants from applying for work. United Parcel
Service, supra, 860 F.2d at 376.

Relying on 8 U.S.C. § 1324b(d) (1), and inplying that under IRCA its
position is analogous to that of the EEOCC and the adninistrative |aw
judge's position is analogous to that of the district court in UPS
Speci al Counsel suggests that it is authorized by IRCAto . . . bring
suit on a pattern or practice of discrimnation that affects a defined
but unidentified class of people.'' OSC Response Br., at 26 (footnote
omtted).

IRCA's legislative history is illunmnating on this point. The House
Judiciary Committee had no doubt that pattern or practice “~°. . . has its
generic nmeaning and shall apply to regular, repeated and intentional
activities, but does not include isolated, sporadic or accidental acts.''
H R Rep. No. 99-682, supra, at 59. The thrust of that coment addressed
primarily the breadth of an enployer's practices, not the question of
qualifying to be counted as a victim of them Nevertheless, the
committee, noting that the termpattern or practice . . . has received
substantial judicial construction . . .,'' id.. enphasized its intent *°

to follow the judicial construction of that term as set forth
.,"" inter alia, in Teansters, supra. lId. The conmittee having inplicated
Teansters, the senminal opinion on pattern or practice, the Court's
di scussion is pertinent:

. At the initial, ““liability'' stage of a pattern-or-practice suit the
Governnent is not required to offer evidence that each person for whom it wll
ultimtely seek relief was a victimof the enployer's discrimnatory policy. Its
burden is to establish a prima facie case that such a policy existed. The burden
then shifts to the enployer to defeat the prima facie showing of a pattern or
practice by denonstrating that the Government's proof is either inaccurate or
insignificant. An enployer night show, for exanple, that the claimed discrimnatory
pattern is a product of pre-Act hiring rather than unlawful post-Act
discrimnation, or that during the period it is alleged to have pursued a
discrimnatory policy it made too few enpl oynent decisions to justify the inference
that it had engaged in a regular practice of discrimnation

Teansters, supra, 431 U.S. at 360 (footnote onitted).

Clearly, Msa's failure to hire the 15 non-US. <citizen pilot
candi dates occurred after | RCA was enacted, and the nunber of new hires

after enactnent was significant. In addition to Konsu, Martin Riebeling
and 14 other pilots were the victinse of Mesa's exclusionary hiring
policy. Exh. 15. Since, however, | amunable to
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conclude on this record that any one of those individuals is an intending
citizen, for decisional purposes it nust be deened that they are not.

The legislative history of | RCA nakes clear that the proponents of
the new discrimnation venue were responsive to those who were
apprehensi ve | est | RCA enact too sweeping a cause of action. For exanple,
havi ng conmented that it °° does not believe barriers should be
placed in the path of . . . aliens who are authorized to work and who are
seeking enploynent, particularly when such aliens have evidenced an
intent to becone U S. citizens,'' the House Judiciary Conmittee expl ai ned
that “°. . . the protection against discrimnation extends only to those
who have evidenced "an intention to becone a citizen of the United States
through conpleting a declaration of intent to beconme a citizen.' The
aliens referred to are permanent residents, legalized aliens, refugees
and asylees.'' H R Rep. No. 99-682, supra, at 70 (enphasis added).

As enacted, section 102 prohibits (as an unfair inmgration-related
enpl oynent practice) discrimnation with respect, inter alia, to hiring
because of the national origin or citizenship status of any individual
ot her than an unauthorized alien. Consistent with the assurance given by
the House Judiciary Conmmittee, quoted above, an otherw se covered
i ndi vi dual who is not a UsS. citizen cannot, however, obt ai n
““protection'' unless he or she qualifies as an intending citizen by
evidencing ““an intention to becone a citizen of the United States
t hrough conpleting a declaration of intention to becone a citizen.'' 8
U S.C 8§ 1324b(a)(3)(B)(ii).

In the instant action, | follow UPS, supra, and hold that Teansters
supra, is controlling. This is so because | understand the conmittee's
assurances quoted above to |imt standing to bring charges before
admnistrative |aw judges only on behal f of individual aliens who qualify
as intending citizens. Stated differently, renedies for individuals are
available for unlawful discrimnation in violation of 8 U S. C. § 1324b
only on behalf of intending citizens. As a corollary, the statutory
provision for pattern or practice, given the case gloss on that term
neans that the public interest in a discrimnation-free work place is to
be vindi cated whether or not each and every affected alien candidate or
enpl oyee satisfies the technical requirenents for standing as an
intending citizen.

Absent a constraint to reach a contrary conclusion, | am persuaded
by the comon understanding of the phrase as it appears in 8 US. C 8§
1324b(d)(2) and in light of Teansters and UPS | hold that a pattern or
practice of discrinmnation may be established w thout proof as to any
speci fied nunber of victins eligible to maintain actions for individual
relief. Because at |east one victim
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who qualified as an intending citizen, M. Konsu, is shown on this
record, it 1is unnecessary to decide whether such a claim nmay be
maintained if there were no intending citizens available. In an
appropriate case, however, it may be supposed that absent discrimnation
proven agai nst even one individual, pattern of practice liability m ght
be established as an abstract proposition consistent with the teaching
of UPS.®

The commitnent by the House Judiciary Comrittee to limt
““protection'' to intending citizens who so declare their intent does not
limt pattern or practice coverage to such aliens. | RCA appears to

authorize causes of action to vindicate the public interest in a
discrimnation-free work place without regard to whether the aliens
involved are eligible to qualify as intending citizens. The design of the
statute is consistent with the view

The reference both to charges of ~°. . . pattern or practice of
discrimnatory activity "' and to charges of . . knowi ng and
intentional discrimnatory activity . . .''" at 8 US C § 1324b(d)(2)
establi shes two separate causes of action. IRCA is silent, however, as
to any differentiated qualifications to support standing to maintain a
pattern or practice violation, as distinct from standing to obtain
redress for discrinmination on behalf of individuals. The renedies
provision, 8 US. C 8§ 1324b(g)(2)(B), suggests relief both for
i ndi vidual s (instatenent or reinstatenent with or w thout back pay) and

to vindicate the public interest (civil noney penalties). The
aut hori zation for the latter is |limted to a stipulated sum ™~ for
each i ndividual di scrimnated against. . . Y 8 US.C 8§

1324b(g) (2)(B) (iv) (1) and (I1).°

G ven the House Judiciary Conmttee's understanding of the " “generic
neani ng'' of pattern or practice, onmssion of textual differentiation is
under st andabl e--the " “generic neaning'' inforns the text.?

8Speci al Counsel appears to believe that such jurisdiction exists by virtue of
its authority under 8 U.S.C. § 1324b(d)(1) to file conplaints on the basis of its
investigations without the requirenent that there be a charging party. See Response of
the United States to Respondent's Mdtion in Linmne and for Sanctions, filed July 22,
1988, at 2-4.

%The provision on renmedi es makes clear that while relief is available to covered
individuals entitled to obtain protection, it is available also to vindicate the
public interest in a discrimnation-free workplace even where there is no pattern or
practice allegation. Thus, upon a finding of liability the judge shall issue a cease
and desist order, may order instatement or reinstatement with or wthout back pay, and
may order payrment of a civil noney penalty. 8 U S.C. § 1324b(g)(2).

101 ¢ may be argued that the obliqueness of the sole reference in IRCAto "°. .
pattern or practice of discrimnatory activity. . .'' at 8 U S.C. § 1324(d)(2) does
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CGvil penalties may only be