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DECI SI ON AND ORDER GRANTI NG RESPONDENTS' MOTI ON
FOR SUMVARY DECI SI ON AND DENYI NG COVPLAI NANT" S
CRCSS- MOTI ON FOR SUMVARY DECI SI ON

(Decenber 15, 1989)
| . Introduction:

In 1986, the Immigration and Nationality Act of 1952 (INA or the
Act) was anended by the Inmigration Reformand Control Act (IRCA), which
made significant revisions in national policy with respect to the
enploynent of aliens in the United States. The enployer sanctions
provi sions of |IRCA prohibited the hiring, recruiting, or referral for a
fee, of aliens not authorized to work in the United States. As a
conpl enent to t he enpl oyer sancti ons provi si ons, | RCA' s
antidiscrimnation provisions prohibited discrinination on the basis of
national origin or citizenship status. This policy was set out at
Sections 274A and 274B of the Act and Title 8 of the United States Code
at Sections 1324a and 1324b.

Included within the individuals sought to be protected by |RCA
antidiscrimnation legislation were United States citizens, permanent
resident aliens, tenporary resident aliens, certain refugees and persons
granted asylum and intending citizens. |IRCA provided that it was an
unfair inmgration-related enploynent practice for an enployer to
di scrim nate against an individual, other than an unauthorized alien,
with respect to hiring, recruiting, or referral for a fee, because of the
i ndividual's national origin or because of the individual's citizenship
st at us.

In 1973, the United States Suprene Court in Espinoza v. Farah Mg.
Co. Inc., 414 U S 86 (1973), held that Title VI| of the Cvil Ri ghts Act
of 1964, as anended, 42 U.S.C. Sections 2000e et seq., did not cover
al i enage as distinct fromnational origin discrimnation. The Court held
that discrinmination based on alienage is not the equival ent of national
origin discrimnation which, where the jurisdictional requisites are
satisfied as to the enployer's size, is prohibited by Title VII.

Accordingly, 8 U S.C. Section 1324b was enacted to create new causes
of action arising out of unfair immgration-rel ated enpl oynent practices
and to broaden "°. . . the Title VII protections against national origin
discrimnation . . . because of the concern of sone nenbers of Congress
that people of “foreign appearance' night be nmade nore vulnerable'' to
enpl oynment discrimnation ““by the inposition of [enployer] sanctions.'
“7Joint Explanatory Statenment of the Conmmittee on Conference,’
Conf erence Report,
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I mmigration Reform and Control Act of 1986, H R Rep. No. 99-1000, 99th
Congress, 2d Session, at 87. (1986).

The new | RCA | egislation authorized individuals to file charges of
discrimnation with the Ofice of Special Counsel (0GSC) and, if OSC did
not file a conplaint before an Administrative Law Judge (ALJ), it
permtted the person making the charge to file a conplaint directly
before an ALJ. See, 8 U . S.C. Section 1324b(b) (1) and Section 1324b(d)(2).

Il. Procedural History:

Consonant with the statute and regul ations, on May 31, 1988, Irmm
Leticia Sosa, by and through her Attorney, Francisco Garcia-Rodriguez,
Esg., of the Mexican Anerican Legal Defense and Educational Fund
(MALDEF), filed a Conplaint with OSC, alleging that the United States
Postal Service (USPS), et al., knowingly and intentionally discrinmnated
agai nst Ms. Sosa by refusing to hire her as a Postal Service distribution
clerk on the basis of her citizenship status. Conplainant Sosa all eged
that Respondents' discrimnatory policy, customand practice of refusing
to hire for enploynent within the Postal Service all otherw se qualified
noncitizens authorized to work in the United States was an action in
violation of 8 U S.C. Section 1324b, which prohibits discrimnation on
the basis of national origin or citizenship status.

Based upon its investigation pursuant to 8 U.S.C. Section 1324b(d),
CSC deternmined that it would not file a conplaint with the Ofice of the
Chief Admnistrative Hearing Officer (OCAHO . As its reason for declining
to file a conplaint, OSC stated in a letter to Attorney Garci a- Rodri guez
t hat:

While I RCA generally prohibits discrimnation in hiring on the basis of citizenship status,

the regul ation issued by the Postal Service falls within the exception created by 8 U S.C.
Section 1324b(a)(2) (0.

The letter from OSC rem nded M. Garci a-Rodri guez of Conplainant's
right to file her conplaint directly with an ALJ no later than January
3, 1989.

Accordi ngly, on January 3, 1989, M. Sosa, through her attorney of
record, filed her private Conplaint against USPS, et al., with OCAHO. In
her Conplaint, M. Sosa reiterated the allegations of the original
conplaint filed with OSC and attached Plaintiff's (Conplainant's)
Exhibits A through G On February 8, 1989, OCAHO issued a Notice of
Hearing on Conplaint Regarding Unfair |Inmigration-Related Enploynent
Practices, assigning ne as the Adnministrative Law Judge in the case and
setting the hearing date and place for June 13, 1989, at Concord,
Cal i f orni a.
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Respondents, through their attorneys, Stephen E. Al pern, Esqg., and
Suzanne H MIlton, Esq., answered the Conplaint on March 15, 1989,
specifically admtting or denying each allegation, or stating that
Respondents are without sufficient information to forma belief as to the
truth of the matter asserted.

Respondent s' Answer set forth one affirmative defense, stating that
Conpl ai nant had failed to state a claimfor which relief could be granted
because USPS regqgul ations fall within the exception to the
nondi scrim nation provisions of IRCA found at 5 (sic) U S. C. Section
1324b(a)(2)(C). See, 8 U.S.C. Section 1324b(a)(2)(0O.

On March 23, 1989, | issued an Order directing the parties to begin
di scovery procedures. On April 25, 1989, Conplai nant submitted copies of
her Request for Adm ssions, Request for Production of Docunents, and
I nterrogatories Propounded to Respondents.

On May 15, 1989, | issued an Oder confirmng the prehearing
t el ephonic conference held on May 9, 1989, in which it was deterni ned
that, pursuant to 28 C.F.R Section 68.36, Respondents would file a
Motion for Summary Decision and Conpl ai nant would file a Cross-Mtion for
Sunmmary Deci si on.

On May 26, 1989, Attorney Suzanne H. MIton submtted Respondents'
Motion for Summary Decision, along with a Statenent of undisputed
Material Facts, Supporting Menorandum declaration of Carol L. Booher,
and Respondents' Exhibits 1 through 3. The Mtion was nade on the basis
that there were no material facts in dispute and Respondents were
entitled to a summary decision as a matter of |aw.

On June 14, 1989, the hearing date was continued pendi ng recei pt of
the notions. On July 6, 1989, pursuant to Joint Letters of Agreenent
filed by the parties, oral argunent on the Mtions for Sunmmary Deci sion
was Ordered to be heard in Gakland, California, on August 29, 1989, and
a Reply to conplainant's proposed Cross-Mtion was authori zed.

On August 1, 1989, Conplainant submitted her Cross-Mtion for
Summary Decision wth Declaration of Conplainant and Supporting
Menor andum Conpl ai nant argued that Respondents' policy did not neet the
standard for exception from the antidiscrimnation provisions of |RCA
and, noreover, even if the statutory exception were applicable, the
arbitrary distinction drawn by Respondents is constitutionally invalid
and violative of the Due Process Cause of the Fifth Arendnent to the
United States Constitution.

On August 11, 1989, Respondents submitted their Reply to
Conpl ai nant's Cross-Mtion, responding that Conplainant's argunents are
wi thout foundation, that the exception at 8 U . S.C. Section 1324b(a)(2)(C
applies to the regulations of USPS, and that the
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Postal Service has the authority to issue its regulations. Additionally,
Respondents contended the Administrative Law Judge is without
jurisdiction over constitutional clains, or, alternatively, that USPS
regul ati ons pass constitutional nuster

I11. Statenment of Material Facts:

On August 29, 1989, oral argunent on this matter was heard on the
Motion and Cross-Mtion for Summary Decision. The following is a sumary
of the material facts which were undi sputed when oral argunent began

1. Ms. Sosa is a lawful tenporary resident and an intending citizen
of the United States who applied for an entry-level position wth USPS
San Franci sco Divi sion.

2. Ms. Sosa passed the witten exanination for Distribution Cerk
in June, 1987, and received a Form 5912-B i ndicating she was eligible for
consideration for that position for two years.

3. Ms. Sosa passed the required dexterity training course and was
notified to report for an interview on January 27, 1988. The notification
stated that all applicants had to be citizens or have an alien
registration receipt card, Form 1-151 or 551

4. On February 2, 1988, Ms. Sosa had a one-to-one interview with a
personnel clerk who, in the course of conpleting the Form1-9 (a form
authorized by the Attorney General to verify enploynent eligibility
pursuant to 8 U S.C. Section 1324a), infornmed Ms. Sosa that her tenporary
resident card was not acceptable for denonstrating eligibility to work
for USPS.

5. Ms. Sosa offered her Social Security Card and California Driver's
License to conplete the Form 1-9. The interviewer checked with a
supervisor to verify that the tenporary resident card was insufficient
for enploynment with USPS.

6. Ms. Sosa requested a witten explanation of disqualification and
received a letter dated February 10, 1988, from Virginia Johnson,
Supervi sor of Enploynent and Pl acenent, articulating the current posta
policy of hiring only US. citizens, naturalized or born, or pernmanent
resident aliens.

7. Ms. Sosa was denied enploynent pursuant to the official policy,
custom and practice of, and in accordance with regul ati ons promul gated
by, USPS.

8. In 1971, Congress passed the Postal Reorgani zation Act, 39 U S. C
Section 101 et seq., creating USPS as an i ndependent establishnent of the
executive branch of the U S. governnent.

9. In 1974, the USPS adopted a policy of including permnent
resident aliens as eligible for hire by USPS.
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The parties, in their respective notions, agree that there are no
material facts in dispute. Accordingly, summary adjudi cation of this case
is appropriate as a matter of |aw.

V. Legal Standards for a Modtion for Sunmary Deci sion

The federal regulations applicable to this proceeding, 28 C F. R
Section 68.36(c), authorize the Admi nistrative Law Judge to:

““enter summary decision for either party if the pleadings, affidavits, material
obt ai ned by di scovery or otherwise, or matters officially noticed show that there
is no genuine issue as to any material fact and that a party is entitled to sunmary
decision."'"'

The Suprenme Court has stated that the purpose of the summary
judgnent procedure is to avoid an unnecessary trial when there is no
genuine issue as to any material fact, as shown by the pleadings,
affidavits, discovery, and judicially noticed matter. Celotex Corp. V.
Catrett, 477 U.S. 317, 106 S.Ct. 2548, 2555, 91 L.Ed.2d 265 (1986). A
material fact is one which controls the outcome of the litigation.
Anderson v. Liberty Lobby, 477 US. 242, 106 S.C. 2505, 2510, 91
L. Ed. 2d. 202 (1986).

In the instant case, Conplainant nakes a broad argunent to support
its allegation that Respondents engage in wunlawful discrininatory
practices by hiring pernmanent residents while refusing to hire simlarly
situated, work-authorized tenporary residents |ike Conplainant, and that
such discrimnation is not within the purview of the statutory exceptions
to the antidiscrimnation provisions of |RCA

Respondents make a narrow argunment for USPS regulations falling
within the exception to the discrimination provisions of | RCA set out at
8 U.S.C. Section 1324b(a)(2)(0O.

Alternatively, Conplainant argues that even iif the statutory
exception applied to USPS, the arbitrary distinction drawn by Respondents
is constitutionally invalid and violative of the Due Process C ause of
the Fifth Amendnent to the United States Constitution.

Respondents contend that the Administrative Law Judge is wthout
jurisdiction over any constitutional clainme in this forum or,
alternatively, that the postal regulation passes constitutional nuster.

Upon full consideration of the pleadings, affidavits, material
obtained during discovery, briefs, exhibits, and oral argunents, |
conclude there is no genuine issue as to any material fact and
Respondents are entitled to a summary decision as a matter of |aw
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V. Analysis Supporting Decision to Grant Respondents' Mbdtion

A. Requl atory Language

The relevant statutory |anguage governing exceptions to the
prohi bition of discrimnation based on national origin or citizenship is
found in the list of exceptions at 8 U S C Section 1324(a)(2). In
Section 1324b(a)(2)(C), Congress provided that the prohibitions at
Section 1324b(a) (1) shall not apply to:

di scrimnation because of citizenship status which is otherwise required in order to conply
with law, regul ation, or executive order, or required by Federal, State, or |ocal governnent
contract, or which the Attorney General deternmines to be essential for an enployer to do
busi ness with an agency or departnment of the Federal, State, or |ocal governnent.

Respondent's rely on this exception to the prohibition against
discrimnation on the basis of citizenship. Respondents argue that M.
Sosa was disqualified for enpl oynent because she was not a United States
citizen or a pernanent resident alien, as required by USPS regul ations.

To support its position, Respondents cite current post al
regul ations, which were in effect at the tine of the processing of M.
Sosa as an applicant for enploynent, requiring all appointees of USPS,
whet her for career or noncareer positions, to be citizens of the United
States or pernmanent resident aliens. This policy is articulated in
Section 317.31 of the Postal Service's Personnel Handbook P-11, as set
out in Postal Bulletin 20980, issued May 2, 1974 (Conplainant's Exhibit
D, and at Section 312.2 of Personnel Operations Handbook, EL-311, 2/1/89
(Respondents' Exhibit 3). This policy was reaffirnmed subsequent to the
passage of | RCA (Declaration of Carol L. Booher, My 26, 1989).

In their Mtion for Summary Decision, Respondents argue that the
USPS regul ation, on its face, neets the standard for exception from | RCA
They argue that the passage of the Postal Reorganization Act, 39 U S. C
Section 101 et seq., granted the Postal Service full authority to
establish hiring and personnel policies. See, 39 U S.C. Section 1001

Further, Respondents offer the USPS hiring policies, as represented
in the Enployees Handbook, as the regulations of USPS. This contention
is supported by 39 C.F.R Section 211.2 which states, in pertinent part,
that the regul ations of the Postal Service consist of:

(3) Headquarters Circulars, Mnagenment Instructions, Regional Instructions, handbooks,
del egations of authority, and other regulatory issuances and directives of the Postal Service
or the forner Post Office Departnment. Any of the foregoing may be published in the Federal
Regi ster and the Code of Federal Regul ations.
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It therefore appears that the USPS policy of hiring only pernanent
resident aliens and U S. citizens, naturalized or born, as articul ated
in the personnel handbooks of USPS, is a regulation of USPS, an
i ndependent establishnment of the executive branch of the United States
governnent. Such a regulation appears, on its face, to be the kind of
regul ati on covered by the statutory exceptions in | RCA
B. Intent of Congress

However, Conplainant argues that the discrinination practiced by
USPS is not the kind of discrimnation Congress intended to pernit by the
exceptions. Conplainant asserts that what Congress had in nnd in
adopting the exceptions was to allow certain governnment enployers to
lawfully require U S. citizenship. That is, Congress intended to permt
a distinction between a citizen on the one hand, and a noncitizen or an
alien, on the other, but not between lawfully adnmitted noncitizens.

In support of its position, Conplainant points out that when USPS
began in 1971 it had a policy which prohibited the hiring of all
noncitizens, and that the policy was nodified in 1974 to include the
hiring of noncitizen permanent aliens. Conplainant clains this change was
made under the conpulsion of litigation, referring to the then pending
Hanpton v. Mow Sun Wng, 426 U.S. 88, 96 S.Ct. 1895 (1976), in which the
Suprene Court struck down a federal Civil Service Comission (CSC
regulation which linmted civil service positions to citizens on the
ground that the Conmi ssion had exceeded its statutory authority.

The argument is nmade to show that USPS had, unilaterally, reached
the conclusion that it was unlawful for USPS to continue to discrimnate
agai nst noncitizen pernmanent residents. Conplainant further points out
that in 1976, when USPS considered Executive Oder 11935, in which
President Ford anmended the Cvil Service Rules in order to nmke
citizenship a requirenent for federal enploynent, USPS determned, on its
own, to continue its policy of hiring noncitizen permanent resident
al i ens.

Ther ef ore, Conpl ai nant argues that USPS is now in the position that
the Civil Service Conmission was in at the tinme of Hanpton, supra, that
is, without express authorization from Congress or the President to nmake
di scriminatory distinctions on the basis of citizenship status.?

1This argunent is supported by Hanpton where the Court said, " However, in 1974, wi thout
any additional statutory authority or direction, the Postal Service amended its regulation to
make all noncitizens who have been accorded permanent
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Accordi ngly, Conplainant asks whether, in recognition of the fact
that I RCA has created an additional class of noncitizens authorized to
work in the U S., Respondents can |lawfully discrininate against one
category of noncitizens, nanely lawful tenporary residents, while
permtting enploynent of permanent resident aliens.

| find that this question goes beyond whether or not the exceptions
in IRCA set out at Section 1324b(2) apply to the USPS. The exceptions
clearly pernmit discrimnation because of citizenship status which is
otherwise required in order to conply with law, regulation, or executive
order. To determine whether the | RRCA exceptions apply, it is necessary
only to prove whether USPS regulations are, in fact, law, regulation, or
executive order, as listed in Section 1324b(2).

Conpl ai nant offers legislative history to show that Congress sought
to protect both permanent residents and other noncitizens, especially
| egalization applicants, against discrimnation on the basis of
citizenship. The legislative history <cited by Conplainant also
denonstrates that Congress was aware of a need to expand the national
origin protection which was then applicable through Title VIl of the
Civil Rights Act of 1964 to enployers of fifteen or nore persons.
Additionally, the plain |anguage of the statute at Section 1324b(1) (A
and (B) supports that position.

Nonet hel ess, Congress did insert a |list of exceptions to the
antidiscrimnation protection in the statute, and by its plain neaning,
Congress did intend to deny the protection of 1324(b)(1) to sone people.
I find that USPS has proven that what it calls USPS regulations are, in
fact, regulations, and, therefore, included in the exceptions.

For the foregoi ng reasons, | conclude that Respondent have succeeded
in establishing their affirmative defense. Accordingly, I find
Respondent's actions are protected by the exceptions to the prohibi-

resident alien status in the United States eligible for all positions except those at a high
executive level or those expressly designated as “sensitive'.'' Hanpton, supra, at 97.

In describing the position of the CSC prior to President Ford' s Executive Oder, the
Suprene Court notes, “~“That this is in fact the case is denpnstrated by the elimnation of the
citizenship requirement for enploynent in the Postal Service which took place after this
litigation comenced. Pursuant to a broad grant of authority conparable, in its generality and in
its absence of any reference to a citizenship requirenment, to that applicable to the Cvil
Service Conmi ssion, the Postal Service originally inposed such a requirenment and then w t hdrew
it. Neither the establishnent nor the wi thdrawal of the requirenent was either mandated or
questioned by Congress or the President.'' Id at 112.
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tion against discrimnation based on citizenship authorized by the
statute at 8 U.S.C. Section 1324b(2)(CO.

C. Constitutional Questions Presented

As to the substantive constitutional questions presented, whether
the USPS regulations where wvalidly promulgated, and whether the
regul ations neet the substantive Due Process guarantees of the Fifth
Amendnent of the U S. Constitution, | find these questions need not be
reached in this Summary Decision. | do find, however, that under the |RCA
| egi slation, the Administrative Law Judge does have the authority to rule
on procedural due process questions presented.

Tenporary resident aliens are adnitted to the United States as a
result of decisions nmade by the Congress and the President, and
i npl enented by the INS acting under the Attorney CGeneral of the United
States. It is conceivable, therefore, that substantive due process would
require a decision to distinguish between classes of aliens be nmde
either at a conparable |evel of governnment, or if it is to be nade by the
USPS, that it be justified by reasons which are properly the concern of
that agency. See, Hanpton, supra, at 116. These are substantive
constitutional issues.

Notwi t hstanding ny reconmendation nmade after oral argunents
indicating may assunption of jurisdiction regarding constitutiona
guestions, | have determined, after lengthy deliberation, that neither
this Summary Decision, nor a hearing before ne as an Adninistrative Law
Judge, is the nost appropriate forumin which to decide the substantive
constitutional questions that nmay be presented in the instant case.

Conpl ai nant has indicated her desire for this court to address the
constitutional argunents. Accordingly, | note that on a simlar question
of an AlJ's power to inquire into the constitutionality of an agency's
statute or regulatory underpinnings, the ALJ in an earlier OCAHO case
United States of America v. Big Bear Market, OCAHO Case No. 88100038
March 30, 1989, (Mrse, J.) at 31, found it appropriate to quote from an
opinion of the District of Colunbia Circuit upholding the refusal of the
Federal Maritinme commission to entertain a constitutional challenge to
certain tariffs. See, Plaquem nes Port, Harbor and Terminal District v.
F.MC, 838 F.2d 536, (D.C. Cir. 1988). The Court, Bork, J., stated:

It was entirely correct for the FMC to decline to decide the tonnage cl ause issue, see, e.g.

Mbtor & Equip. Mrs. Ass'n v. EPA, 627 F.2d 1095, 1114-15 (D.C. GCr. 1979), on the ground

that the federal courts provide nore appropriate foruns for constitutional clains. NOSA

Order, 23 SRR (P & F) at 1372-73. Admnistrative agencies are entitled to pass on

constitutional claims but they are not required to do so nerely because their nmenbers, like
al | governnent personnel, owe alle-
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giance to the Constitution. Mdtor & Equip. Mrs. Ass'n, 627 F.2d at 1115. But cf. Meredith
v. FCC, 809 F. 2d 863 (D.C. Gr. 1987) (where agency itself has cast grave |egal doubt on the
constitutionality of its own policy, adm nistrative |aw judge shoul d consi der constitutional
defense in an enforcenent proceeding).

Doubt has been cast in the instant case on the constitutionality of
the USPS regul ation, not on the constitutionality of the I RCA regul ation
Therefore, | amdeclining to decide the constitutional issues of whether
Congress has exceeded its delegational authority and whether USPS has
deni ed Conpl ai nant due process in the devel opnent of its regulation

My decision to decline to decide these issues should not preclude
the U S. Court of Appeals from reaching these constitutional issues in
a petition for review See, Plaquem nes, supra, at 551

I'V. Findings of Fact., Conclusions of Law, and O der

I have considered the pleadings, nmenoranda, supporting docunents,
and oral argunents submitted in support of Respondents' Mtion for
Sunmary Decision, Conplainant's Cross-Mtion for Summary Decision, and
Respondents' Reply. Al notions and all requests not previously disposed
of are deni ed.

Accordingly, and in addition to the findings and concl usi ons al ready
nmentioned, | nmake the follow ng findings of fact, and concl usions of |aw

1. That Conplainant Irnma Leticia Sosa is an intending citizen within
the nmeaning of 8 U . S.C. Section 1324b(a)(3).

2. That, in inplenentation of USPS announced policy of hiring only
U S. citizens and pernanent resident aliens, M. Sosa was denied
enpl oynent because of her citizenship status.

3. That a prima facie case of discrimnation was shown by
establishing that Ms. Sosa was qualified and applied for enploynent with
USPS and was rejected while USPS continued to hire persons who satisfied
its U S. citizenship or pernmanent resident alien requirenents.

4, That respondents proved by a preponderance of the evidence, that
when respondents declined to hire Ms. Sosa for enploynent at USPS San
Franci sco Division on the basis of her citizenship status, Respondents
were acting lawfully under a regulation which, pursuant to Section
1324b(2), excepted USPS from the prohibition against discrimnmnation on
the basis of citizenship status.

5. That, because Respondents' actions are excepted under 8
U S. C 1324b(a)(2), and because no issue as to any material fact has been
shown to exist with respect to Respondents' affirmative defense, |
therefore find that respondents did not violate 8 U S C  Section
1324b(1).
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6. Pursuant to 28 CF. R Section 68.51(c)(1)(iv), the Conplaint is
di smi ssed and the hearing previously continued indefinitely is hereby
cancel | ed.

7. This Decision and Order is the final decision and order of the
Attorney GCeneral. Pursuant to 8 U S.C. 1324b(i) and 28 C.F.R Section
68.52(b), any person aggrieved by this final Oder nmay, within sixty (60)
days after entry of the Order, seek review of the Oder in the United
States Court of appeals for the circuit in which the violation is alleged
to have occurred or in which the respondent resides or transacts
busi ness.

IT IS SO ORDERED: This 15th day of Decenber, 1989, at San Diego,
California.

E. MLTON FROSBURG
Adm ni strative Law Judge
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