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UNI TED STATES DEPARTMENT OF JUSTI CE
EXECUTI VE OFFI CE FOR | MM GRATI ON REVI EW
CFFI CE OF THE CH EF ADM NI STRATI VE HEARI NG OFFI CER

United States of America, Conplainant v. Dr. Merrill Cahn, D.P.M,
Respondent; 8 U. S.C. 1324a Proceedi ng; Case No. 89100396.

DECI SI ON AND ORDER

E. MLTON FROSBURG, Adnministrative Law Judge

Appear ances: DEBORAH  S. NORDSTROM Attorney for Conpl ai nant,
I mmigration and Naturalization Service

EARL J. THOMAS, Attorney for Respondent

. L NTRODUCTI ON

The Inmmigration Reform and Control Act of 1986 (IRCA), at Section
274A of the Immigration and Nationality Act of 1952 (INA), 8 U S C

section 1324a, adopted significant revisions in national imrgration
policy. IRCA introduced the concept of controlling enploynent of
undocunented aliens by providing an adninistrative nechanism comonly
known as enpl oyer sanctions, for the inposition of civil liabilities upon

enpl oyers who hire, recruit, refer for a fee, or continue to enploy
al i ens unauthorized to work in the United States.

Essential to the enforcenent of the enployer sanction provisions of
IRCA is the requirenent that enployers conply with certain paperwork
verification procedures as to the eligibility of new hires for enpl oynent
in the United States. 8 U S C Section 1324a(a)(1)(B), reads, in
pertinent part:

(a) Making Enpl oyment of Unauthorized Aliens Unlawful --

(1) In General.--I1t is unlawful for a person or other entity to hire, or to recruit
or refer for a fee, for enploynment in the United States--

(B) an individual without conplying with the requirenments of subsection (b)
Subsection (b) of 8 U S C Section 1324a requires an enployer to

attest that it has verified that an applicant is not an unauthorized
alien by properly conpleting an I-9 Form Subsection (b) further
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requires the enployer to retain the form and nmake it available for
i nspection upon request. See, 8 U S.C. Section 1324a(b).

I'1. PROCEDURAL H STORY

This proceeding was initiated before nme when, by Notice of Hearing
i ssued by the Ofice of the Chief Administrative Hearing Oficer (OCAHO
on August 21, 1989, Respondent Dr. Merrill Cahn, D.P.M, was advised of
the filing of a Conplaint by the Imrigration and Naturalization Service
(INS), through its Attorney, Deborah S. Nordstrom The Conplaint, which
i ncorporated the Notice of Intent to Fine (NIF) dated June 15, 1989,
alleged six Counts in violation of the enploynent verification
requirements of the IRCA, 8 U S. C. Section 1324a(b). The N F dermanded a
civil nonetary penalty of one thousand three hundred and fifty dollars
(%1, 350.).

Respondent, through his Attorney, Earl J. Thomas, Answered the
Conpl ai nt on Septenber 11, 1989. Respondent denied the allegations of the
Conpl aint and alleged the following three affirmative defenses:

1. The respondent does not have and has not had in excess of three enpl oyees at any
tinme.

2. That at all times the respondent acted in good faith and was not properly
notified of the rules herein conplained.

3. That conpl ai nant used fraud and nisrepresentation to obtain information fromthe
respondent in that conplai nant asked respondent if he needed hel p i n understandi ng
and conplying with the new laws and that conplainant falsely stated that if
respondent needed help and got together the necessary information conplainant
request ed, that conpl ai nant would hel p himproperly set up his files. In truth and
in fact, conplainant was not going to help respondent but was using this pretext
to obtain information to penalize respondent.

In order to facilitate an agreed disposition of this case, a
pr ehearing tel ephonic conference was held on Monday, Novenber 20, 1989.
In response to questioning, the parties indicated that settlenent
di scussions had resulted in an agreenent as to liability, but that no
agreenent had been reached on the proposed civil noney penalties. It was
determ ned at that tinme that a hearing would be necessary.

Conpl ai nant submtted its Prehearing Statenent on Decenber 11, 1989,
in which it identified the follow ng issues:

1. Wiet her Regi na Burnham was gi ven an educational visit by an agent of the United
St ates Border Patrol on Cctober 2, 1987.

2. Wet her Regi na Burnham was gi ven an Enpl oyer Handbook by an agent of the United
St ates Border Patrol on Cctober 2, 1987.

3. WWether the Conpl ai nant used fraud and m srepresentation to obtain infornation
fromthe respondent.

4. Whether the civil money penalty proposed in the Conplaint is justified by the
factors set out at Section 274A(e)(5) of the Imm gration and Nationality Act.
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Respondent's Prehearing Statenent, submitted on Decenber 12, 1989,
i ncluded the follow ng issues:

1. Whether the principals of estoppel should apply when the federal agents msled
Respondent as to the nature and purpose of the ““inspection'' thus nullifying the
effect of the "~“notices'' served on him at least insofar as failure to present
forms to the federal inspectors was concerned. (See Count 3.)

2. Wether Respondent's penalty should not be other than the m nimumfor such itens
in which a violation occurred and there is no estoppel because:

a. He has a small office with one, two, and on few occasions up to three enpl oyees;

b. He acted in good faith, no illegal aliens were hired, Respondent was unaware of
t he paperwork requirenment, and this was Respondent's first violation.

The administrative hearing was conducted on Decenber 19, 1989, at San
Di ego, California.

I11. DILSCUSSI ON

Prior to the commencenent of the hearing, Respondent's Attorney
i ndi cated that Respondent would stipulate to the fact that Regi na Burnham
received an educational visit froman agent of the United States Border
Patrol on October 2, 1987. As previously determ ned, Respondent adnitted
liability for the foll ow ng:

Count 1. Failure to prepare or present an 1-9 Formfor Rose M Brito, enploynent
date March 6, 1989.

Count 2. Failure to prepare or present an |-9 Form for Cheryl Bennett, enploynent
dat e August 24, 1988.

Gount 3. Failure to present an |-9 Formfor Josefina Yarbro, enployment date April
1, 1988.

Count 4. Failure to properly conplete Section 2 of the -9 Formwithin three (3)
busi ness days of hire for Regina D. Burnham enploynment date Septenber 14, 1987.

Count 5. Failure to properly conplete Section 2 of the 1-9 Formw thin three (3)
busi ness days of hire for Maria Martha Lucero, enploynent date July 13, 1987.

Count 6. Failure of enployee to properly conplete Section 1 of the I-9 Form and
failure of enployer to properly conplete Section 2, of the 1-9 Form for Magda
Ivette Rivera (a.k.a. Magda Mranda), enploynent date July 13, 1987.

During the hearing, Respondent introduced into evidence the
following four exhibits. Each is an I-9 Form signed by Merrill Cahn:

Ex. R 1 Maria Lucero, dated October 6, 1987
Magda Ri vera, form not dated

Regi na Burnham dated Cctober 7, 1987
Josefina Yarbro, dated April 19, 1988

Upon Respondent s Admi ssion of Liabili ty, | find that Respondent has
violated Section 274A(a)(1)(B) of the Inmigration and Nationality Act,
8 U S C Section 1324a(a)(1)(B), in that he hired for enploynent in the
United States six individuals nanmed in Counts
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1 through 6 of the Conplaint wthout conplying with the verification
requirements in Section 274A(b) of the Act, 8 U S.C. Section 1324a(h).

As the parties indicated during the prehearing conference, their
efforts to negotiate an agreed settlenent on the amount of the civil
noney penalty were unsuccessful. | now proceed to the issue of
determ ning an appropriate civil nonetary penalty.

V. AdVIL MONEY PENALTY

As appears from the foregoing discussion, Respondent has violated
8 U S.C. Section 1324a(a)(1)(B). Therefore, assessnent of civil nonetary
penalties is required as a matter of law. See, 8 U S. C. 1324a(e)(5). The
penalty originally proposed by the INSin the Conplaint is effective only
if not contested; once contested, the ALJ will consider the penalty de
novo. See, e.g., California Stevedore and Ball ast Conpany v. OSHRC, 517
F.2d at 986, 988, citing Adm nistrative Procedure Act Section 557(b), 5
U S.C. Section 557(h).

Title 8 US.C. Section 1324a(e)(5) states, in pertinent part, that:

Wth respect to a violation of subsection (a)(1)(B), the order under this
subsection shall require the person or entity to pay a civil penalty in an amount
of not | ess than $100 and not nore than $1,000 for each individual with respect to
whom such violation occurred. In determining the ambunt of the penalty, due
consideration shall be given to the size of the business of the enployer being
charged, the good faith of the enployer, the seriousness of the violation, whether
or not the individual was an unauthorized alien, and the history of previous
vi ol ati ons.

A. Conpl ai nant's Position:

Conpl ai nant seeks a penalty anmbunt in its prehearing statenent equa
to that originally denmanded in the NF, i.e., three hundred dollars
($300) each for Counts 1, 2, and 3, and one hundred fifty dollars ($150)
each for Counts 4, 5, and 6, for a total of one thousand three hundred
fifty dollars ($1, 350.).

It is Conplainant's contention that the proposed assessnent is
justified by two of the factors set out at Section 274A(e)(5) of the Act,
in that Conplainant denys the good faith of Dr. Cahn because he had a
previ ous enpl oyee who was educated by an INS agent in how to conplete an
-9 Form and Conpl ai nant asserts that the six paperwork violations are
serious.

Addi tional ly, Conplainant believes the proposed penalty is "~ “nore
t han generous'' because, "~ "had United States of America v. Felipe, Inc.
OCAHO Case No. 89100151 (Cctober 11, 1989) been decided prior to the
i ssuance of the Conplainant, the Service would have assessed the penalty
at a higher val ue.'

In Felipe, supra, the Adnministrative Law Judge, in his discretion
chose to inplenent a mathematical fornmula in order to assess civil
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noney penalties for paperwork violations. As the Acting Chief
Admi nistrative Hearing Ofice stated in his affirmation of the ALJ's
order dated Novenber 29, 1989:

"“[t]lhe Adm nistrative Law Judge's use of a mathenatical formula in figuring the
amount of the civil nmoney penalty is acceptable. The fornmula was well thought out
and reasoned and in no way did the Judge act in an arbitrary or capricious manner.
However, while the Adm nistrative Law Judge's fornula is acceptable, it does not
preclude another separate and distinct forrmula or system from being considered
acceptable."’

B. Respondent's Position

Respondent asserts he is being charged for both the inability of his
enpl oyee, Regi na Burnham who was educated by an INS agent, to properly
fill out the I-9 Forns, and for his own failure, after Burnham |l eft his
enpl oy, to prepare fornms on other enployees and to present the fornms for
i nspection, even though he was personally unaware of the necessity to
fill out these forns or of the penalties for failure to present the forns
to the agents.

Additionally, Respondent believes that all five of the nitigating
factors at Section 274A(e)(5) of the Act are in his favor. As Conpl ai nant
concedes, the size of the business is small, no individual was found to
be an illegal alien, and there were no previous violations.

Respondent also believes that he acted in good faith when he
consented to have the federal officials cone to his business to help him
to conply with the law, and that is failure to present a form which was
later found in his files was not a serious offense.

C. Analysis:

| have given due consideration to the factors in nitigation and
aggravation as subnitted by the parties and nmake the follow ng
det ermi nati ons:

1. Size of Business:

Respondent has indicated, and Conplai nant agrees, that Dr. Merrill
Cahns business is snmall, having one, two, or three enployees at any one
time. The total nunber of enployees hired since Septenber 14, 1987,
appears to be six. Therefore, size is a mtigating factor in the instant
case.

2. Good Faith:

Conpl ai nant asserts a lack of good faith on the part of the
Respondent because the enployer, through the agency of his receptionist
Regi na Burnham was educated by Agent John D. Scott on the preparation
of 1-9 Forns on October 2nd, 1987.
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The record shows that Burnham was hired on Septenber 14, 1987,
approxi mately two weeks before the training took place. It also shows
that no -9 Forns were prepared before or during Agent Scott's visit
suggesting that Respondent was unaware of his obligations under |RCA
before the visit, and that no forns were prepared while the agent was
present.

Following the visit by Agent Scott, it appears that Burnham prepared
an 1-9 Form for herself on Cctober 7, 1987, for Maria Lucero on Cctober
6, 1987, and for Josefina Yarbro on April 19, 1988. An undated 1-9 Form
was also prepared for Magda Rivera. No |-9 Forms were prepared for the
two enpl oyees hired after August 24, 1988, apparently a tinme when Burnham
was no | onger enployed by Respondent.

Respondent argues that while it nmay be reasonable to objectively
i mpute know edge for purposes of liability for the violation, sentencing
shoul d, nonethel ess, be subjective in determ ning whether there is good
faith, since the nature of a penalty is to punish the cul pability of the
defendant. | am persuaded by Respondent's argunent. | am further
persuaded by the testinmony of Respondent at the hearing that Respondent
may have been inattentive when he signed at the bottomof the 1-9 Forns
prepared by Burnham but that he was not acting purposefully in bad faith
(Transcript page 15, line 23, and page 16, line 1).

3. Seriousness of the Violation

The single remaining factor is seriousness of the violation. First,
Respondent argues that his failure to present the |-9 Formfor Josefina
Yarbro was not serious because, had he known that the visit by the INS
agents to his office was for purposes of an investigation which could
result in a fine, he would have tried harder to find the form before the
agents arrived. The formhad, in fact, been prepared and was introduced
into evidence at the hearing.

Secondly, Respondent denies the seriousness of the failure of
Burnham to properly conplete the 1-9 Forns for Lucero, Rivera, and
Bur nham because her failure was influenced only by the agents of the
Conpl ai nant and by no act of the Respondent. Respondent further believes
that the forms not filled out after Burnham |left should not be serious
violation since no illegal aliens were hired.

I am not persuaded by Respondent's assertion as to the unprepared
forns. As Conplainant states, a failure to prepare and or present an |-9
Form is a serious violation. As previously stated, the purpose of the
I RCA legislation is to prohibit the enploynent of individuals who are
unaut horized to work in the United States. It
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is clear that the verification of enploynent eligibility is essential to
achi eve conmpliance with | RCA

Accordingly, | find that as to Count 1 and 2, the failure to prepare
and or present an 1-9 Form for Rose M Brito or Cheryl Bennett, the
factor of seriousness of the offense will be taken in aggravation of the
civil noney penalty.

4. \Wet her |ndividuals Wre Unauthorized Aliens

It has been nentioned previously that there were no all egations of
hiring wunauthorized aliens. This factor is, therefore, taken in
mtigation
5. Previous History of Violations

There was no history of a previous violation by the Respondent.
Therefore, this factor is taken in mitigation

The Inmm gration Reform and Control Act is the law of the land. It
expresses the wll of Congress that, as a matter of public policy,
enpl oyers who fail to conmply with the enployee eligibility verification
requirements will be penalized.

D. Concl usi on

The maxi mum potential penalty in this matter is six hundred dollars
which is $100 for each of the 6 violations. The maxi mum possi bl e penalty
is six thousand dollars which is $1,000 for each of the 6 violations. The
Adm nistrative Law Judge is required to assess, at the very least, a
m ni nrum penalty for each violation.

Upon consi dering each of the factors, it is clear that a penalty in
excess of the statutory mininumis warranted as to Counts 1 and 2. As

previously nentioned, | have found four factors in mtigation, i.e., size
of business, good faith of the enployer, no unauthorized aliens, and no
previous history of violation. | further found one factor in aggravation

i.e., seriousness of the violation

Upon careful consideration of the record, | find that the penalty
anmount proposed by the Conplainant for Counts 1 and 2 to be just and
reasonabl e. Having found a factor in aggravation applying only to those

two Counts, | find the m ninum penalty to be appropriate in Counts 3, 4,
5, and 6.
ACCORDI NGLY: | assess a civil noney penalty in the amount of one

t housand dol | ars ($1, 000.).

V. EILNDINGS OF FACT, CONCLUSI ONS OF LAW AND ORDER

I have considered the pleadings, testinobny, supporting docunents,
and exhibits. Accordingly, and in addition to the findings and
concl usions al ready nentioned, | make the follow ng findings of fact and
concl usi ons of | aw
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1. Al notions not previously ruled upon are hereby deni ed.

2. As previously found and di scussed, | deternine, upon Respondent's
Admi ssion of Liability, that Respondent has violated 8 U S.C. Section
1324a(a)(1)(B).

3. That, liability having been found, Respondent is required to pay
a civil noney penalty in the anbunt of one thousand dollars ($1, 000.).

4. That, pursuant to 8 U S.C Section 1324a(e)(7), and as provided
in 28 CF.R Section 68.51 (1989), this Decision and Order shall becone
the final decision and order of the Attorney General unless, within five
(5) days of the date of this decision any party files a witten request
for review of the decision with supporting argunents with the Ofice of
the Chief Administrative Hearing Oficer. After such a request is nmde,
and within thirty (30) days from this date, the Chief Admnistrative
Hearing O ficer shall issue an order which adopts, affirns, nodifies or
vacates the Administrative Law Judge's order have nodified or vacated it.

IT IS SO ORDERED: This 26th day of January, 1990, at San Di ego,
California.

E. MLTON FROSBURG
Adm ni strative Law Judge
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