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In Re Charge of Rosita Martinez

United States of Anerica, Conplainant v. Marcel Watch Corporati on,
a Corporation, Respondent; 8 US. C & 1324b Proceeding; Case No.
89200085.
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SYNOPSI S:

1. A Puerto R can-born citizen of the United States is an individual
covered by the prohibition of 8 US C 8§ 1324b against unfair
i mm gration-related enploynent practices and as such is protected from
citizenship status discrimnation in hiring.

2. The limtations of 8 U S.C 8§ 1324b against duality of proceedi ngs
before administrative law judges and the Equal Enploynent OCpportunity
Conmi ssi on, and agai nst overlap between Title VII of the CGvil Rights Act
of 1964, as anended, and 8 U S.C § 1324b, pertain only to clains based
on national origin discrinnation and not to clains based on citizenship
status discrimnation
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| . Introduction

A. Backdground Generally

Looki ng and soundi ng foreign have been characteristics of Anerican
citizens since this nation first began. From the early days of the
republic, whether high officials or ordinary citizens Anericans refl ected
the accents of their ancestral honelands or fanmilial roots for
generations after arriving in this country. Thomas Jefferson's Secretary
of the Treasury, Albert Gallatin, a Swiss by birth, and a naturalized
U S. citizen, spoke with a heavy French accent according to chroniclers
of the tinme. Nor is it surprising that one of the key issues in the War
of 1812, inpressnent of Anmerican sailors on the high seas, was in part
the problem that British troops were unable to differentiate between
American and British sailors in their pronunciation of the English
t ongue.

As a nation of nations, the United States in its short history has
absorbed the masses of Europe, Latin Anerica, Africa and Asia to beone
the strong pluralistic society it is today. In this process it is easy
to understand that being of foreign countenance or speaking a |anguage
ot her than English may al so subject sone individuals to discrimnation
precisely because they retain characteristics of another culture. Concern
that the government be wary of any action which is tainted by a

““prejudice against discrete and insular mnorities . . . which tends
. to curtail the operation of those political processes ordinarily to
be relied upon to protect mnorities'' in our society, was expressed j ust

over fifty years ago by Chief Justice Stone in his fanous dictumin U.S.
v. Carolene Products Corp., 304 U S. 144, 152-53 n. 4 (1938). Simlar
concern pronpt ed adopti on of prohi bitions agai nst unfair
i mm gration-rel ated enpl oynment practices as a concomitant of the enpl oyer
sanctions program enacted by the Inmigration Reform and Control Act of
1986 (IRCA), Pub. Law 99-603, 100 stat. 3359, 3374 (Novenber 6, 1986).
Section 102 of | RCA enacted a new anti-discrimnation cause of action,
anending the Immgration and Nationality Act by adding a new Section
274B, codified as 8 U.S.C. § 1324b.

Since Wrld War Il and especially after the civil rights reforns of
the 1960s and 70s the guarantee of equal protection under |aw had been
expanded beyond racial and religious bigotry to prohibit discrimnation
i nplicating gender, national origin and age. As understood by the Suprene
Court, however, in Espinoza v. Farah Mg., 414 US. 86 (1973),
discrimnation based on citizenship (sonetines also referred to as
alienage) was not legislatively prohibited. It was this omssion in |arge
part that Section 102 of |IRCA was enacted to correct. See, e.g., Joint
Expl anatory Statenent of the Committee of Conference, Conference Report,
| mm gration Reform and
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Control Act of 1986, H R Conf. Rep. No. 99-1000, 99th Cong., 2d Sess.
at 87-88 (1986) reprinted in 1986 U S. Code Cong. & Adnmin. News 5840,
5842; see also Inmigration Control and Legalization Amendnments Act of
1986 Conmittee on the Judiciary, HR Rep. No. 99-682(1) 99th Cong. 2d
Sess. at 69 (1986), 1986 U.S. Code Cong. & Admin. News 5649, 5673.

The central role of Congress in defining citizenship--its
acquisition, its loss, howit is judged, the consequences citizenship or
non-citizenship ential--lies at the heart of Section 102 of IRCA In
di scussions of the enployer sanctions provisions of what was to becone
| RCA, Congress nade clear a paranount concern arising from the pending
| egi slation. Congress was concerned that United States citizens and
ot hers who, though not citizens, are legally in the US., who "I ooked
or sounded foreign'' mght otherwise fall victim to discrimnatory
practices by enployers trying to screen out enployees whose status in
this country is illegal. 1986 U S. Code Cong. & Admin. News, supra at
5842.

Debate on the bill which becane | RCA acknowl edged that Title VII of
the Civil Rights Act of 1964 as anended (42 U S.C. 88 2000e et seq.)
provides a renedy for discrimnation on the basis of national origin. But
it was also noted that Title VII inplicates only enployers of 15 or nore
i ndi viduals. Furthernore, at |east since Espinoza, supra, it had been
understood that no federal |aw covered discrimnation based on alienage
or citizenship. This perceived failure of Title VII to reach clains of
discrimnation based on citizenship was the point of departure for
anact nent of Section 1324b.

Section 1324b extends protection akin to that of title VIl for
clainms of discrimnation based on national origin on the part of any
i ndi vidual other than an " “unauthorized alien'' with respect to enpl oyers
of four or nore but fewer than fifteen persons. For the first tinme, as
enacted by Section 102 of IRCA discrinination because of citizenship
status is prohibited with respect to hiring, recruiting, referring for
a fee, or firing, in the case of citizens and "“intending citizens,'' 8
U S.C. § 1324b(a).

At Article |, Section 8, Clause 4, the United States Constitution
aut hori zes Congress to establish “~“a uniform Rule of Naturalization,'
and el sewhere uses the term ““citizen,'' but not until the fourteenth
amendnent did it define the term i.e., “~"[All persons born or

naturalized in the United States, and subject to the jurisdiction
thereof, are citizens of the United States and of the State wherein they

reside.'"* US. Const. Amend. XV, Sec. 1. As an axiom to citizenship
derived through birth and through naturalization, the Suprene Court has
| ong acknowl edged that " “instances of collective
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naturalization by treaty or by statute are nunerous,
143 U. S. 135, 162, 36 L. Ed. 103, 110 (1892).

Boyd v. Nebraska,

B. Status of the Charging Party

As a person born in Puerto Rico, Rosita Martinez (Martinez), the
charging party on whose behalf Special Counsel (OSC, or Conplainant)
brought this case, is an exanple of collective naturalization, a United
States citizen, and, therefore, an individual covered by Section 102 of
IRCA, 8 US C 8§ 1324b. It is undisputed that Martinez was born in Puerto
Rico in 1939 and lived all her life either there or in the minland
United States. Accordingly, she is a citizen by operation of law, 8
U S. C § 1402.

Al'l persons born in Puerto Rico on or after April 11, 1899, and prior to January
13, 1941, subject to the jurisidiction of the United States, residing on January
13, 1941, in Puerto Rico or other territory over which the United States exercises
rights of sovereignty and not citizens of the United States under any other Act

are declared to be citizens of the United States as of January 13, 1941. Al
persons in Puerto Rico on or after January 13, 1941, and subject to the
jurisdiction of the United States, are citizens of the United States at birth.

(June 27, 1952, ch. 477, title Il, ch. 1 8§ 302, 66 Stat. 236.)

Recent case |law has dealt with coverage of individuals who are
““intending citizens'' as defined under Section 1324b, e.g., US. v. Msa
Airlines, Nos. 88200001, 02 (OCAHO July 24, 1989) (Morse, J.) appeal
pendi ng, No. 89-9552 (10th Cir. filed Septenber 25, 1989), Enpl. Prac.
Quide (CCH) ¢ 5243); U S. v. LASA Marketing, No. 88200061 ( OCAHO Novenber
27, 1989) (Schneider, J.). Enpl. Prac. GQuide (CCH 2 5246.

At bar is a case of first inpression in determning on a fully
litigated record the applicability of Section 1324b to a U S. citizen.
Cf., Wsniewki v. Douglas County School District, No. 88200037 (OCAHO
Cct ober 17, 1988) (Morse, J.), Enpl. Prac. @Qide (CCH ¢ 5191 (U.S.
citizen, although a covered individual, failed to nmake a prima facie
showi ng of discrinination based on citizenship status). The present case
is the first under Section 1324b to go to trial in which the charging
party is a United States citizen born in Puerto Rico.

Il. Procedural Sunmary

On October 27, 1988, Ms. Rosita Martinez filed a charge with the
O fice of Special Counsel (OSC) agai nst Marcel Watch Corporation alleging
unfair inmmgration-related enploynent practices in violation of 8 U S.C
8 1324b(a)(1)(B). OSC established pursuant to 8 U S.C. § 1324b(c) to
receive such a charge, and if it determines there is reasonable cause to
bel i eve such charge is true, to file a conplaint before an adm nistrative
| aw judge, filed its Conpl ai nt
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against Mircel Wtch Corporation (Marcel Watch, or Respondent) on
February 13, 1989, with the Ofice of the Chief Adm nistrative Hearing
Oficer (OCAHO. 8 U S.C. 8§ 1324b(d)(1). On February 15, 1989, OCAHO
which provides admnistrative support for admnistrative |aw judges
assigned to hear and decide cases filed pursuant to 8 U S. C § 1324b,
issued its Notice of Hearing which advi sed Respondent that the Conpl aint
had been filed and that | would hear it.

Marcel Watch filed its Answer to the Conpl aint on February 27, 1989.
Tel ephonic prehearing conferences were held on April 19, and June 1,
1989. On June 27, 1989, | held an evidentiary hearing in New York G ty.
At the hearing, Respondent filed a notion to disniss which | denied. The
| ast post-hearing brief was filed Cctober 20, 1989.

I1l. Statenent of Facts

Rosita Martinez, born in Puerto Rico, noved fromthere to New York
City in 1975 to marry Augustine Martinez. She had never been enpl oyed
before noving to New York. In 1976 Martinez becane a packer at Beatrice
Frozen Foods Corporation, working there full-tinme for just over five
years. Wen the factory closed in 1981 her position terninated. Ms.
Martinez remai ned unenpl oyed outside the hone from 1981 until 1987, the
year her son began to attend school.

From 1987 until her application to work at Marcel Watch, Martinez
held three jobs: a tenporary position as a packer which | asted one nonth,
obt ai ned through the New York State Departnent of Labor; a one nonth job
cl eaning vegetables at a greenhouse, found through her own efforts; and
a three nonth job in 1988 as a gl ove packer at Finales, obtained through
t he Departnent of Labor.

On Cctober 5, 1988, Martinez went to the Enploynent Service, New
York Departnment of Labor (Departnent). M. Gace Allen, a Departnent
enpl oynment interviewer referred her to Marcel Watch for a full tine,
permanent, unskilled position as a packer of clocks and watches for
shi pnent. She was not hired for the position.

On Cctober 23, 1988, the Departnent referred Martinez to Cosrich,
anot her enployer. She was hired as a packer for $3.35/hour plus overtine.
The job ended on Novenber 14, 1988. She was unable to find suitable
enpl oynent on her own or through the Departnment during the period
Novenber 14, 1988 through March 1989.

Ms. Martinez testified that fromApril 1, 1989, until June 2, 1989,

a two nonth period, she was unable to seek enpl oynent because her husband
was ill. Wien she resuned her job search in June the
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Departnent told her that there was no work available and to return in
July. As of the tine of the evidentiary hearing on June 27, 1989,
Martinez was unenpl oyed.

Marcel Watch, a New York corporation which inports and whol esal es
wat ches and clocks, enploys twenty to twenty-five enployees at its
principal office in New York, and one at its purchasing office in Hong
Kong. Although certain facts involving Martinez's visit to Marcel Watch
on Cctober 5, 1988, are disputed, it is undisputed that on the norning
of Cctober 5, 1988, Martinez was interviewed by Gace Allen of the New
York State Departnent of Labor Job Service Ofice (Departnent) and
referred to a watch packer vacancy at Marcel Watch. M. Al len gave
Martinez a referral card designating ~"Dan'' to contact at Marcel Watch
Martinez went directly fromher interviewwith Ms. Allen to Marcel Watch

It is undisputed that on Cctober 5, 1988, Ms. Martinez was refused
enpl oynent by Marcel Watch as a watch packer through M. Dan Bob, its
production manager who was in charge of interviewing, hiring and
supervising enployees. The parties offer differing versions of what
happened while Martinez was at Marcel Watch that day, but they agree that
t he conversati on between her and Dan Bob was in English

A. Ms. Martinez's Version

Upon arriving at Marcel Watch, Ms. Martinez identified herself as
applying for enploynent and asked to see ""M. Dan,'' Tr. at 20. A
receptionist took her to Dan Bob. Ms. Martinez gave him the Departnent
referral card, and he asked for her docunentation, specifically her birth
certificate, social security card and green card. Martinez told Dan that
she was from Puerto Rico, an ~ Anerican'' and, therefore, did not have
a green card. She also testified that she placed her birth certificate
bearing a yellow stanp, her social security card and her New York voter
registration card on the desk in front of Bob. She clains that he failed
to exam ne them Instead, he insisted on her producing a green card.

Despite Ms. Martinez' protestations that she was a United States
citizen and, therefore, did need a green card, i.e., an alien
registration card, Bob told her that he wanted to show her applications
of sone Puerto Rican individuals who had green cards. Martinez responded
that those individuals were not native Puerto Ricans, but rather
i mm grants who nust have originally cone from other countries. Mrtinez
testified that Bob proceeded to produce fromthe office files photocopies
of green cards to show Martinez. He did not show her photocopi es of any
ot her types of identification docunents.
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After about twenty mnutes, M. Marcel Drucker, President of Mrce
Watch, cane out of his nearby office to the area where Bob and Martinez
were talking. M. Drucker told Bob that Martinez was a Puerto Rican and,
therefore, an Anerican citizen. Unpersuaded, Bob continued to insist that
Martinez produce a green card w thout which she would not be hired.
Drucker then told Bob to sign Martinez's Departnent referral card to take
back to the Departnent. Martinez |left inmediately.

Martinez testified that the conversation with Bob was sinple; she
had no difficulty in communicating with or understandi ng Bob or Drucker
She had no separate conversation with Drucker and was certain that
neither Bob nor Drucker suggested that she return with the proper
docunentati on so that she could be hired.

B. Marcel Watch's Version

M. Bob confirned that between 10:00 and 11: 00 a.m on Cctober 5,
1988, a secretary brought Martinez to himand that he interviewed her for
a wat ch packer position.

Consistent with his usual practice Bob asked Martinez whether or not
she was an Anerican citizen. Bob testified that she responded
affirmatively and that she was from Puerto R co. He then asked her for
her social security card (which he concedes that she showed hin) and a
birth certificate. Bob maintains that the birth certificate presented by
Martinez was not an original but rather an unofficial |ooking xeroxed
copy | acking an original seal

At hearing Bob clained that to avoid having to utilize what he
t hought was an unofficial if not falsified birth certificate, he asked

Martinez for a form of picture identification ~"like a green card or
driver license.'' Tr. at 248. At that point in the conversation, Mrtinez
protested the requirenent that she produce another formof identification
and started screaming ~I'm Anerican citizen, |I'mfrom Puerto Rico. I'm

citizen, | don't need the ID. What kind of ID?'""'" Tr. at 248.

According to Bob, after he had talked to Martinez for two to three
m nut es, Respondent's president Marcel Drucker cane on the scene because
of the noise and tried to calm Martinez down. Bob testified that he tried
to show Martinez illustrations fromthe Enployer Handbook as exanpl es of
acceptable picture identification. Bob clains that he told her that he
needed another formof picture identification to clarify the problemwth
the birth certificate because it was not an original and did not bear a
stanp with a signature on it.

Drucker testified that when he approached the scene he saw Martinez
standi ng near Dan Bob's desk swi ngi ng her pocket book
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and heard her screaning "~ “citizen, citizen.'' Drucker clains that in an
effort to calm Martinez he tried to tell her that they needed to see
proper docunments because of the new |law. He asked Martinez to sit down
and show himthe papers she had brought with her but she flew out of the
of fice wi thout showi ng himany docunents. Drucker had no recollection at
hearing whether a referral card for Mirtinez had been signed during
Martinez's visit to Marcel Watch. (Exhibit C 2)

In sum Dan Bob, acting on behalf of Marcel Witch, decided that
Martinez did not provide him with what he felt was satisfactory
docunent ation establishing both her identity and enploynent eligibility
as required by Section 101 of IRCA, 8 U S.C. § 1324a.

C. The New York State Departnent of Labor's Continuing Role

After Ms. Martinez left Marcel Watch Corporation she went hone and
told her husband what had occurred at the interview Her husband phoned
the Departnent and spoke with Grace Allen the sane day. He told Allen
that the enployer told his wife that she needed a green card even though
his wife had tried to explain to the interviewer that she was a Puerto
Rican, a U S. citizen. Tr. at 87. Allen suggested to the husband that his
wife file a charge of discrimnation against Marcel Watch with the New
York Gty Human Rights Conmission. The next day, OCctober 6th, M.
Martinez made such a filing.

Grace Allen testified that she phoned Marcel Watch after speaking
with Ms. Martinez. She spoke with soneone nanmed Dan, Tr. at 87. She
expl ai ned the reason for her call and asked why Ms. Martinez had not been
hired for the packer's position for which she had been interviewed on
Cctober 5th. Dan told Allen that Martinez was not hired because she coul d
not show hima green card. Allen told Dan Bob that people born in Puerto
Rico were Anerican citizens; they did not need green cards. Allen said
that she explained to Dan Bob at |least three tines during the
conversation that Puerto Ricans were U S. citizens who did not require
green cards, Tr. at 88.

On Cctober 6, 1988 a second Departrment interviewer, Eugene Barsotti,
referred an applicant to Marcel Watch, Tr. at 117-18. As a matter of
routi ne, Barsotti called Dan Bob at Marcel Watch Co. to tell him he was
sending an applicant to fill Marcel's job order. Wen Dan Bob asked
Barsotti whether the applicant was a U S. citizen, Barsotti responded
affirmatively, adding that the applicant was a Puerto Ri can. Bob insisted
that the applicant needed a green card. After nuch back and forth in this
t el ephonic conversation Bob finally agreed to interview the applicant.
The candi date re-
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ferred by M. Barsotti, a Puerto Rican fenmale, Ana Gonzal ez, was hired
by Marcel Watch for the packer position on Cctober 6, 1988.

IV Di scussion
The question before nme is whether Marcel Watch ~“know ngly and
intentionally'' discrimnated against M. Mirtinez, a United States

citizen of Puerto Rican birth, in violation of |RCA.

A. Jurisdiction Over the daim

OSC contends that Marcel Watch discrininated against M. Mrtinez
by rejecting her for citizenship reasons in violation of | RCA providing
the basis for jurisdiction by an administrative |law judge to adjudicate
her claim OSC argues that when Bob found that Martinez was Puerto Ri can
he demanded that she produce a green card and unlawfully rejected her
when she was unable to do so. OSC contends that by requiring a job
applicant who is a United States citizen to produce an alien registration
card as a prerequisite to enploynent, Bob on behalf of Marcel Watch,
effectively discrimnated against Ms. Martinez who, as a citizen, was
unabl e to produce such a docunent.

Respondent chal |l enges jurisdiction of the adm nistrative | aw judge.
Respondent argues that because a conplaint filed by Martinez arising out
of the sane facts was pending before the New York City Hunman Rights
Commi ssion, 8 U S.C. § 1324b(a)(2)(B), which excepts from | RCA coverage
any individual already covered by title WVII, and § 1324b(b)(2),
prohibiting duality of title VIl and | RCA proceedings, effectively bar
this proceedi ng under | RCA. Specifically, 8 U S.C. § 1324b(b)(2) provides
t hat :

No charge may be filed respecting an unfair inmgration-rel ated enpl oyment practice
descri bed in subsection (a)(1)(A) of this section if a charge with respect to that
practice based on the same set of facts has been filed with the Equal Enpl oynent
Opportunity Conm ssion under title VII of the Gvil Rights Act of 1964 [42 U S.C
§ 2000e et seq.] unless the charge is disnm ssed as being outside the scope of such
title., * * *

Respondent rejects OSC s argument that this proceeding is different from
t he Equal Enpl oynent Qpportunity Conmi ssion proceeding filed by Mrtinez
(pending before the New York City Human Ri ghts Conmi ssion) pursuant to
42 U.S.C. § 2000e, conceding, however, that "~ “the gravanen of the claim
made in this proceeding is based on citizenship and not on national

origin.'' Marcel Br. at 5.

Respondent's defense rests on one proposition of |law and one of
fact:

(1) Ms. Martinez' Title VIl conplaint before the New York Cty Human Rights
Conmi ssion is substantively identical to the IRCA conmplaint, and is therefore
barred by Section 1324b(b)(2). The distinction that under Title VIl Respondent is
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charged with discrimnation based on her Puerto Rican national origin whereas the
I RCA discrimnation arises out of her US. citizenship status is insufficient to
overcone the bar against dual proceedings.

Respondent argues that " "[t]he alleged insistence by Dan Bob that green cards were
needed by Puerto Rican applicants is not evidence of discrimnation against
citizens, but rather discrimnation against one class of citizens, nanely Puerto
Ricans.'' Marcel Br. at 6-7. This clained difference in treatment anobng U. S
citizens is said to support the claimthat Ms. Martinez is entitled to relief, if
any, only on the basis of national origin.

(2) The evidence fails to establish that discrimnation based on citizenship
differs in any way from evidence of discrimnation based on national origin.

Respondent suggests in effect that had it denmanded green cards fromall prospective
enpl oyees regardless of citizenship, all citizens would have been excluded in

consequence of which | would have jurisdiction over a citizenship claim by
Martinez, a U S. citizen. In contrast, had it insisted that only Puerto Rican job
appl i cants produce green cards, | would lack jurisdiction in any case where a Title

VI| proceeding had been initiated.

As to (1), Respondent suggests that |IRCA was enacted in part to
proscribe national origin discrinmnation by snall enployers who, because
of their size, were not subject to Title VII. | understand Respondent to
cl ai mthat because the nunber of its enpl oyees exceeds the threshold for
national origin discrimnation jurisdiction under 42 U S.C. § 2000e(b),
it is subject to Title WVII as confirmed by 8 US. C  Section
1324b(a)(2)(B), and that 8 U S.C. § 1324b(b)(2) prohibits any overlap of
proceedi ng under Title VIl and under | RCA

Title 8 U S.C. section 1324b(a)(1) provides that:

[i]t is an unfair immgration-related enploynent practice for a person or other
entity to discrinminate against any individual (other than an unauthorized alien)
with respect to the hiring, or recruitnent or referral for a fee, of the individual
for enployment or the discharging of the individual from enploynent--

(A) because of such individual's national origin, or

(b) in the case of a citizen or intending citizen . . . because of such
individual's citizenship status. (Enphasis added).

Subsection 1324b(a)(2) provides certain exceptions to liability fromthe
new prohi bition agai nst discrimnation:

(A) a person or other entity that enploys three or fewer enployees,

(B) a person's or entity's discrimnation because of an individual's national
origin if the discrinination with respect to that person or entity and that
individual is covered under section 2000e-2 of Title 42, or

(C) discrimnation because of citizenship status which is otherwise required in

order to conply with law, regulation, or executive order, or required by Federal,
State, or |local governnment contract, * * *

Anot her exception pernits preference for a US. citizen over an alien
“Tif the two individuals are equally qualified,'' 8 U S.C. 8§ 1324b(a)(4).
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B. Overlap O Title VII and Section 102 O | RCA Applies Only To Actions
Based On National Oigin and and Not On Ctizenship

Respondent is subject to Title VII national origin discrinination

coverage as an enployer “~“who has fifteen or nore enployees for each
working day in each of twenty or nore cal endar weeks in the current or
precedi ng cal endar year, . . .'' 42 U S C § 2000e(b). Jurisdiction of

adm nistrative |aw judges over clains of national origin discrimnation
inviolation of 8 U S.C. § 1324(a)(l)(A) is necessarily limted to clains
agai nst enpl oyers enpl oyi ng between four (4) and fourteen (14) enpl oyees.
Si nce Respondent enploys nore than fifteen (15) enployees, 8 U S C §
1324b(a) (2)(B) excludes Respondent from |IRCA coverage with regard to
national origin discrimnation clainms; as the result, OCAHO has no
national origin discrimnation jurisdiction over Respondent. Any nati onal
origin claimthat she has agai nst Respondent nust be brought under Title
VIl1. See Bethishou v. Chinte Mg. Co., OCAHO case No. 89200175. Final
Deci sion and Order on Mtion for Sunmary Decision (Mrse, J.) slip. op.
at 4, Enpl. Prac. Quide (CCH ¢ 5244.

Section 102 of IRCA provides a w ndow through which aggrieved
i ndi vidual s asserting national origin clains not covered under Title VII
may obtain an opening for their charges. This w ndow provides a limted
openi ng for enpl oyees of enploying entities with 4 through 14 enpl oyees.
Not hi ng contained in | RCA, however, confers jurisdiction upon such judges
to hear and determ ne causes of action arising under as distinct from
analogy to Title VII.

G ven the clear line of demarcation between Title VIl and | RCA, |
rej ect Respondent's suggestion that any claimby Ms. Martinez of national
origin discrimnation be nerged into her claimbefore ne. Any clai mthat
she has against Respondent arising out of her Puerto Rican national
origin falls within the jurisdiction of Title VII clainms, and is outside
| RCA jurisdiction.

Furthernore, Ms. Martinez is not an intending citizen as that term
is applied in 8 US C 8§ 1324(a)(1)(B) and defined in 8 US.C 8§
1324b(a) (3)(B). Consequently, her claimunder |IRCA arises fromher status
as a United States citizen.

I find against Respondent also on the question whether the
prohi bition against overlap between Title VII and Section 102 of |RCA
i npacts on this case. It is to nme absolutely clear that the prohibition
speaks only to exclusivity with respect to clains of national origin
di scrimnation "~“based on the sanme set of facts.'' 8 USC 8§
1324b(b)(2). This is necessarily so because, as the very genesis of
Section 102 denobnstrates, the new prohibition against discrimnation
arising out of citizenship status was enacted to provide a cause
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of action where none had existed before; conceptually there is nothing
inthe lawwith which to overlap. Mreover, the | ast clause of subsection
(b)(2) precludes a filing with the EEOCC if there has been a filing under
| RCA arising out of the same facts unless disnissed "~ “as being outside
the scope of this section.'' Indeed, by citing subsection (a)(1)(A), the
overlap provision refers only to national origin discrimnation

Cbvi ously concerned with causes of action that could be heard in
ei ther venue, Congress did not enact the overlap provision to bar dual
clainms based on differentiated rationale, i.e., national origin and
citizenship. As | noted in rejecting an argunent sinilar to that of
Respondent, in Ronmb v. Todd Corporation, No. 87200001 (OCAHO August 29
1988) Empl. Prac. GQuide ¢ 5190, affirned, U S. v. Todd Corporation,
2d. Nos. 88-7419, 88-7420, 9th Cr. February 26, 1990), the EECC
“7in a policy statenent adopted February 26, 1987 explicitly recognized
that the same conduct can be in violation of both the prohibition against
national origin discrimnation and against citizenship discrimnation.'

slip op. at 9.

In Ronb v. Todd, supra, | held ““that the prohibition against
overlap between IRCA and Title VII applies, according to the plain terns
of the statute, to charges of national origin discrimnation only,
wi t hout regard to pendency of citizenship status charges arising out of
an identical set of facts.''Id., slip. op. at 10. Furt her nor e
""[S]lection 1324b(b)(2) sinmply acknow edges that two agencies are
enpowered to enforce the statutory prohibition against national origin
enpl oynent discrimnation where the statutes confer jurisdiction
differentiated by the size of the enployer, a factor not always known by
or clear to the protected individual at the outset. Indeed, the EECC in
a policy statenent adopted February 26, 1987 explicitly recognizes that
the sane conduct can be in violation of both the prohibition against
national origin discrimnation and against citizenship discrinination
(See Interpreter Releases, Vol. 64, No. 12, March 26, 1987, p. 383 and
Appendix II11)."" Id., at 9.

The logic of Respondent's argunent would require every charging
party who has filed a national origin discrimnation cause of action
agai nst an enployer of fifteen or nore individuals to sacrifice all claim
to citizenship status discrimnation. Upon affirmng Ronb v. Todd,
however, the court in U S. v. Todd Corporation, supra, clearly understood
that national origin clains under Title VII are conpatible with |IRCA
citizenship clains (slip. opinion, 2063 at 2073):

Qur holding in this case is limted to the availability of renedies for
discrimnation on the basis of citizenship status provided under the |nmgration
Ref orm and Control Act of 1986. Al parties agree that the petitioner has properly
pur sued
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other remedies for discrimnation on the basis of national origin under Title VII
of the CGvil Rights Act, 21 U S.C. 88 2000e-2 et seq.

Congress is understood to have consciously extended redress for
wrongs that should in national origin discrimnination where no renedy was
avail able before. See e.g., discussion by the House Conmittee on
Education and Labor endorsing the bill reported favorably by the
Judiciary Comrittee, H R Rep. No. 99-682, 1986 U.S. Code Cong. & Admi n.
News 5757, 5762-63, 99th Cong., 2d Sess., pt. 2, at 12-13 (August 5,
1986). Ronob, supra, slip. op at 10.

V. Enploynent Discrinination, Generally

Title VII disparate treatnent jurisprudence provides the anal ytical
pont of departure for Section 102 cases. Liability under Section 102 is
proven by a showing of deliberate discrimnatory intent on the part of
an enployer. Statenment of President Ronald Reagan Upon Signing S. 1200,
22 \Weekly Conp. Pres. Doc 1534, 1537 (Novenber 10, 1986). The Conpl ai nant
must establish intentional discrimation by a preponderance of the
evidence, i.e., “~“knowing and intentional discrimnation.'' 8 US. C §
1324b(d) (2).

Enpl oynent di scrimnation jurisprudence turns on the basic question
whet her an enployer who intentionally treats persons differently on a
prohibited basis violates antidiscrimnation |aws, regardless of what
notivates that intent. Disparate treatnent exists when an anployer
intentionally treats some people |less favorable than others because of
their group status. Furnco Constr. Corp. v. Waters, 438 U S. 567, 577
(1978), International Bhd. of Teansters, 431 U S. 324 at 335, n. 15.
(1977). Disparate treatnent is precisely what the antidiscrinination
provi sions of | RCA sought to renedy provided that a prina facie case is
establ i shed on behal f of the aggrieved individual. President's Statenent,

supra. See also Note, "~~Standards of Proof in Section 274 B of the
I mm gration Reform and Control Act of 1986.'' 41 VAND. L. REV. 1323
(1988).

To succeed in any Title VII enploynent discrimnation action a
conplainant rmust (1) establish a prina facie case that a discrimnatory
act occurred, and (2) neet the evidentiary burden, i.e., burden of
persuasion, that allows a court to find the alleged discrininatory act
unl awful . The basic allocation of proof in disparate treatnent cases is
established in MDonnell Douglas Corp. v. Geen, 411 U S. 792 (1973) and
Texas Departnent of Community Affairs v. Burdine, 450 U S. 248 (1981).
The sane burden exists for conplaints filed under Section 102 of |RCA
See, e.g., US v. Msa Arlines, Final Decision and Oder, Nos.
88200001, -2 (OCAHO, July 24, 1989) (Morse, J.) at 41 Enpl. Parc. GCuide
5243.
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Title VII case law informs that a plaintiff/conplainant nmay
establish a prina facie disparate treatnent discrinination case in either
of two ways: (1) discrimnation is shown by indirect neans, e.g.,
McDonnell Douglas Corp. v. Geen, supra, or (2) direct evidence
denonstrates that a discrimnatory action occurred, e.g., Irans Wrld
Airlines, Inc. v. Thurston, 450 U S. 248, 253 (1981). The test nbst often
used for determining whether a plaintiff has proven a prima facie case
of discrimnation was set forth by the Suprene Court in MDonnell Dougl as
Corp. v. Green, supra, and reaffirmed in Cooper v. Federal Reserve Bank,
467 U.S. 867 (1984). The test pernmits a plaintiff to establish a prim
facie case by proving " (i) that he belongs to a protected mnority; (ii)
that he applied for and was qualified for a job which the enployer was
seeking applicants; (iii) that, despite his qualifications, he was
rejected; and (iv) that, after his rejection, the position renmained open
and the enployer continued to seek applications.'' MDonnell Douglas
Corp., supra, at 802.

The MDonnell Douglas analysis is unnecessary in nmany Title VII

cases. For exanple, as the MDonnell Douglas court understood, "~ "[t]he
facts necessarily will vary in Title VI| cases, and the specification
above of the prima facie proof required from [plaintiff] is not
necessarily applicable in every respect to differing factual

situations.'' 411 U S. at 802, n. 13. Consistent with that understandi ng,
the Court in Trans Wirld Airlines v. Thurston, supra at 253, rejected the
McDonnel I Douglas test where the plaintiff presented direct evidence of
di scrimnation. See, e.g., B.L. SCHLEI and P. GROSSMAN, EMPLOYMENT
DI SCRIM NATION LAW (M Dichter & D.A Cathcart 2d edition, 1983-83
Cunul ative Supplenent) at 307. But cf., US. v. LASA Marketing Firns,
Fi nal Decision and Order, No. 88200061 (OCAHO Nov. 27, 1989) (Schneider,
J.) supra. at 18, n. 11, Enpl. Prac. Guide ¢ 5246.

Under the MDonnell Douglas/Burdine framework if the plaintiff
presents a prima facie case the burden of production shifts to the
defendant to establish a legitinmate, non-discrinmnatory reason for its
actions. If the defendant carries this burden the plaintiff nust then
prove that this articulated reason is but a pretext for intentional
di scrimnation. Burdine at 253. Burdine instructs that "~ “[T] he nature of
the burden that shifts to the defendant should be understood in the Iight
of the plaintiff's ultimate and internedi ate burdens. The ultinmate burden
of persuading the trier of fact that the defendant intentionally
discrimnated against the plaintiff remains at all tinmes with the
plaintiff. |d.

An enployer will not be able to shift the burden back to the
conplainant if the reason articul ated does not contradict the prinm
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facie case. For exanple, an enployer cannot nerely explain away an
illegitimate act by producing evidence that a person in the sane
protected class as the conplainant filled the position in question.
Howard v. Roadway Express, 726 F.2d 1529 (11th cir. 1984) (hiring a bl ack
11 nonths after rejecting the conplainant does not establ i sh
discrimnation did not exist.) B. SCHLEI and P. GROSSMAN, EMPLOYMENT
DI SCRI M NATI ON LAW supra, at 305-306.

Even when an enpl oyer's proffered reason for any enpl oyment deci sion
appears legitinmate, the court nust allow an enployee/conplainant the
opportunity to prove the existence of factual issues that can denonstrate
the stated reasons were nerely a pretext for discrimnation. In a case
where the conplainant has presented substantial direct evidence of
discrimnation the conplainant nay be required to show that the
enpl oyer's reason was pretextual. The direct evidence al one can establish
that discrimnation was a significant factor in the enpl oynent decision
TWA v. Thurston. supra. Thus, the MDonnell/Burdine allocation of proof
does not apply where substantial evidence of discrimnation is shown.
Si mons v. Canden County Bd. of Educ., 757 F.2d 1187, 1189 (11th Cir.),
cert. denied, 474 U S. 981 (1985) Cf. Wards Cove Packing Co. v. Atonio,
109 S. Ct. 2115, 2125 (1989) 50 Enpl. Prac. Dec. ¢ 39021 (discussing the
role of legitinmate business needs as a defense to discrimnatory acts in
the context of disparate inpact jurisprudence.)

A. Martinez Received D sparate Treatnent Because of Her Citizenship
St at us

In the case at hand | find a preponderance of direct evidence of
inpernissible citizenship status discrimnation. | conclude that the
conduct by Marcel Watch on Cctober 5, 1988 constitutes direct evidence
of such discrimnation which is facially violative of Section 102. This
is so because when Martinez was referred for the unskilled packer job for
which the Departnent deened her qualified, she was rejected for
enpl oynent on the basis of her citizenship status, in that Marcel Watch
refused to accept that she was a U S. citizen born in Puerto Rico. Only
after enploynent specialists at the Department reiterated to Dan Bob that
Puerto Ricans were U S. citizens was a sinmlarly situated fenale Puerto
Ri can hired by Marcel Watch as a packer

Conpl ai nant has established that by direct evidence the Marcel Watch
supervi sor, Dan Bob, intentionally discrininated against Rosita Martinez
by his insistence that she produce a green card, even after she
repeatedly stated that she was a United States citizen, Tr. at 59. |
conclude that insistence on a green card for Puerto
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Ri cans, even after being told by the conpany's President, Tr. at 60, and
representatives of the Departnent, Tr. at 88, 119, that there is no
requirenent for such a card on the part of US. <citizens is facially
discrimnatory in violation of 8 U S.C. 8§ 1324b. Intent to exclude her
from enpl oynent for that reason, not notive to discrinnate, satisfies
the statutory command agai nst knowi ng and intentional discrimnation. OSC
has proven a prima facie case of discrimnation by direct evidence.
Thurston v. TWA, supra.

When asked for her docunents by Dan Bob, Drucker's enployee and
agent, M. Martinez showed him a birth certificate indicating her
birthplace as Puerto Rico. She al so produced a social security card. She
tried to explain to himthat Puerto Ricans are U S. citizens. Despite
this dialogue, M. Bob insisted that Ms. Martinez produce a green card,
a docunent issued only to permanent resident aliens who are permtted
enpl oynment under the imiigration laws of this nation. It is clear to ne
that her protests that the reason she did not have a green card was
because she was a U S. citizen fell on deaf ears. M. Bob insisted on
this docunent before naking any decision to hire, Tr. at 22.

The issue of the authenticity of Martinez' birth certificate raises
a question of material fact which | am satisfied Conpl ai nant successfully
rebutted by producing the docunent at the hearing, Exhibit C 3. Having
exam ned the docunent, | cannot credit Dan Bob's unw Ilingness to accept
the birth certificate. See HANDBOOK FOR EMPLOYERS, (U.S. Departnent of
Justice, Inmigration and Naturalization Service, Doc. M274 (5-57)) at
11. At hearing, Ms. Martinez produced evidence which clearly establishes
her as a United States citizen born in Puerto Rico.

Marcel Watch Corporation's president and its production rmanager Dan
Bob testified that their efforts to conply wth the enploynent
eligibility verification procedures of |IRCA made them sensitive to
seeking out false docunents or hiring non-eligible workers. Their
di scussion of efforts to weed out illegal aliens wthout attenpting
discrimnation is noteworthy, but does not nmilitate against a finding of
i ntentional discrimnation.

Ms. Martinez and Respondent agree that M. Drucker, upon hearing a
di scussi on between Ms. Martinez and M. Bob that aroused his attention,
went out of his office to find out why there was a commotion. M. Bob
explained to M. Drucker that he wanted to see Ms. Martinez' green card.
Ms. Martinez said that she was a Puerto Rican and did not need a green
card. M. Drucker confirned that what Ms. Martinez was telling Bob was
correct: Puerto Ricans are U. S. citizens; they do not need or carry green
cards.
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After M. Drucker left the other two, M. Bob persisted in insisting
that Ms. Martinez produce a green card if she was to be hired by Mrce
Watch. It is this subsequent insistence by M. Bob that Martinez produce
a green card, even though his boss, M. Drucker, and the Departnent's
representatives had plainly stated that one was not required of Puerto
Ri cans, that the requisite intent is found.

Respondent's counsel has enphasized that the problem between M.
Marti nez and M. Bob was one of communication because of M. Martinez'
failure to conpletely conprehend English. Marcel Br. at 22. Actually, it
seens to nme that if there was a communi cation problemit was between M.
Bob and M. Drucker. M. Martinez was the innocent victim of this
problem Even after Bob was told by his own boss that Puerto Ricans were
citizens not requiring green cards, he continued to insist on this
pre-condition to enpl oynent.

For the foregoing reasons, | adopt so nmuch of OSC s proposed
““Conclusion of Law' No. 14 as recites ~°. . . by requiring Martinez to
present a green card, the Conpany treated Martinez differently (by
rejecting her) based on her citizenship status. Such disparate treatnent
violates Section 102 of IRCA “on its face.' '' Cf. Trans World Airlines
v. Thurston, supra.

121. Nor do | find persuasive that Puerto Ri cans were enpl oyed by Marce
Watch, particularly after COctober 5, 1988. See, e.g. Howard v. Roadway
Express, supra.

B. Marcel Watch Failed To Denpbnstrate Leqgiti mate G ounds For WNharti nez'
Rej ecti on:

A prinma faci e case havi ng been established by a preponderance of the
evidence the inquiry turns to the explanation or justification by the
enpl oyer for the presunptively discrinmnatory action or practice. See
EECC v. West Bros. Dep't Store, 806 F.2d 1171, (5th Cir. 1986) (per
curiam) (the claimasserted by the plaintiff determ nes the defense upon
whi ch the defendant must rely.) In disparate treatnent cases such as this
one, it is the burden of the enployer to introduce evidence of a
legitimate nondi scrimnatory reason for its action, but it need not prove
that it was actually notivated by the proffered reason. See e.g., Texas
Dep't of Community Affairs v. Burdine, 450 U S. 248, 254-55 (1981);
Furnco Const. Corp. v. Waters, 438 U S 567 (1978); Msby v. Wbster
Col | ege, 563 F.2d 901, 904 (8th Cir. 1977).

Where a plaintiff shows that an inpernissible notive played a
persuasive part in an adverse enpl oynent decision the defendant has the
burden to show that it woul d have nade the sane decision in the absence
of the unlawful notive. Price Waterhouse v. Hop-
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kins, 109 S.Ct. 1775, 1785 (1989). Having conceded this was an unskilled
position, it was incunbent on Marcel Witch to assert a legitimate
non-di scrimnatory reason for not hiring her as an wunskilled job
appl i cant.

Marcel Watch, the putative enployer, was obliged to rebut the
presunption that its rejection of Mrtinez was based not on her
Citizenship status but on other legitinmte grounds. Respondent has not
offered an affirmative defense which would mtigate its actions, but
rather argues on brief that rejection of Martinez was part of its efforts
to conply with |RCA enployer sanctions requirenents. As already
di scussed, notivation for conpliance with | RCA, however, is not at issue.
A discrininatory act occurred when Dan Bob i nsi sted t hat
Citizen-candidate Martinez produce a green card as proof of her
eligibility to be enpl oyed

VWhere a respondent offers a legitinmate business reason for the
chal | enged practice the conplai nant has an opportunity to establish that
respondent's proffered reason was a pretext for discrinination. Upon
failure by the conplainant to do so, the MDonnel | /Burdine discrimnation
presunption drops out. Here, | am persuaded that however, noteworthy may
have been Marcel Watch's intentions to conply with enployer sanctions
mandates, the failure to hire Ms. Martinez emanated from insistence on
a precondition to enploynment not conpelled by IRCA. There is no evidence
that Marcel Watch inposed on all job candidates, citizen and otherw se,
the same precondition inposed on M. Martinez. Accordingly, the
presunption of discrinmnation survives the explanation proffered by
Respondent. See, United States Postal Serv. Bd. of Governors v. Aikens,
460 U.S. 711, 715 (1983). See also, C. RICHEY, MANUAL ON EMPLOYMENT
DI SCRI M NATION LAW AND CIVIL RIGHTS ACTIONS | N FEDERAL COURTS (Federa
Judicial Center, January 1988 ed.) at A-47-48.

C. dains of Conpliance Wth Section 101, Whether O Not In Good Faith
Do not Leqgitim ze An Unfair | nnigration-Rel ated Enpl oynent Practice

1. The Good Faith Defense

Cavalier rejection of proffered docunents and insistence on
unnecessary ones (i.e., green cards), whether or not in good faith effort
to conply with Section 101, is no justification for disparate treatnent
of Puerto Rican-born U S. citizens. The conpany refused to hire M.
Martinez because of a so-called invalid copy of her birth certificate.
Marcel Watch asserts as reason for its conduct the conplexity of |RCA
Respondent, by trying to conply with the | aw ac-
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tually wound up breaking it through its own failure to understand the
requi rements of the verification process. Tr. at 194-95.

Such a defense fails for several reasons. First, as OSC notes on
brief, the defense of conpliance with Section 101 requirenents turns
Section 102 on its head. CGovt. Br. at 34. As noted by OSC, |RCA' s
| egislative history “~“reflects that the concern giving rise to adoption
of the antidiscrinination provisions was the fear that enployers seeking
to avoid sanctions would sinply refuse to hire or fire persons who | ook
or sound foreign.'' 52 Fed. Reg. 37402, 37403 (1987) discussion of fina
rule, codified at 28 C. F.R Sections 44.100-305. Second, case law in
respect of a "~“good faith'' defense also fails to relieve Marcel Watch
of liability for its disparate treatnent of Ms. Martinez. Bollenbach v.
Monr oe- Wodbury Central School District, 659 F. Supp. 1450, 1471 (S.D
N.Y. 1987), cf. Allen v. Colgate-Palnolive Co., 539 F. Supp. 57, 65-66
(S.D. N Y. 1981). See also, Mntana v. First Federal Savings and Loan
Assn. of Rochester, 869 F.2d 100 (2nd Cir. 1989).

Al t hough Respondent asserts that its request for a green card was
an innocent nmnistake based in part on Dan Bob's ignorance of U S.
geography and history, that nistake takes on the color of intent. M.
Bob, an enpl oyee of Marcel Watch, and thus an agent of its owner, M.
Drucker, acted on his behalf under the doctrine of respondeat superior,
an enpl oyer-agent relationship that is undisputed on this record.

2. Enployer liability For Hring Decisions By Its Supervisory
Per sonnel

It is to nme unexceptional that conduct by an enpl oyee responsible
for interviewing and hiring inposes liability on the putative enployer
for violation of Section 1324b. Application of respondeat superior in
case law under Title VII provides clearly anal ogous precedent. See, e.g.
MIller v. Bank of Anerica, 600 F.2d 211, 213 (9th Cr. 1978):

Title VIl and Section 1981 define wongs that are a type of tort, for which an
enployer may be liable. There is nothing in either act which even hints at a
congressional intention that the enployer is not to be liable if one of its
enpl oyees, acting in the course of his enployment, commits the tort. Such a rule
woul d create an enornous | oophole in the statutes.

It is no less necessary to apply respondeat superior to enployer

di scrimnation cases under |RCA Congressional intent to extend and
broaden the anti-discrinination provisions of Title VII in respect of
national origin applies as well to the newy enacted Section 102

protection for U S. citizens. See, Joint Explanatory Statenent of
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the Commttee of Conference, supra at 87-88, 1986 U S. Code of Cong. &
Adm n. News, supra at 5840, 5842.

In the case at hand, Respondent's enpl oyee responsible for hiring,
Dan Bob, acting in the course of his enploynent, wonged a prospective
enpl oyee by his insistence on her showing an alien registration card
despite her protestations that she was a U S. citizen, Tr. at 59. Bob
persisted in this denmand--which Martinez, being a U S. citizen, could not
sati sfy--even after he had been told by Marcel Drucker, his boss, that
he based it on an incorrect understanding of what docunentation was
required of new enployees. Although he participated in the three-way
di al ogue, Marcel Drucker failed to direct Bob to act otherw se.

Even assuming the proof were as urged by Respondent, that Bob,
having concededly demanded a green card, Martinez produced no
satisfactory supporting docunents, but left after screanming ~"US.
citizen, citizen,"'' Mar cel Watch bears responsibility for Bob' s
ef fectively having sent her away unhired. Marcel Watch is responsible as
a matter of law for the unchecked action of Dan Bob in rejecting Ms.
Martinez. On either the charging party's or Respondent's version of the
Cct ober 5, 1988 events, she was rejected by Dan Bob on behal f of Marce
Wat ch.

3. The Reasonabl e Care Standard

Dan Bob's unfamiliarity with the nyriad of qualifying docunments to
satisfy | RCA enpl oyer sanctions requirenents, far frommnitigating Marce
Watch's responsibility wunder Section 102 is consistent wth the
conclusion that intentional discrimnation occurred, Tr. at 67; Marcel
Br. at 13. Enployers or their agents who fail to make an inquiry of a new
enpl oyee's work eligibility status within three days of hiring are at
risk for sanctions. Enployers who, however, make a good faith effort to
conply with the verification provisions of Section 101 of | RCA may al so
run the risk of unlawful discrinination on the basis of citizenship.

Congress recognized this dilemm, but also realized that it was
sol uble. | RCA does not put enployers in an untenable position. An
enpl oyer needs only to exercise reasonable care to ensure fair treatnent
of all potential enployees. That reasonable care was not exercised in
this case.

By analogy to Title VI1 jurisprudence, the obligation of an enpl oyer
to exercise reasonable care to protect an enployee or applicant from
discrimnation in the workpl ace, applies to Section 102 of | RCA. Wen an
enpl oyer knows or should have known that illegal conduct exists in the
wor kpl ace and fails to exercise reasonabl e
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care to elimnate it, such inaction attaches liability.!See In re Charge
of Maria Carnen Valdivia-Sanchez, U S. v. LASA Marketing Firns, QOCAHO
Case No. 88200061 (27 Novenber 1989) (Schneider, Jr.) supra.

The reasonabl e care standard was nost recently articulated in LASA,
supra, a Section 102 case. There the conplainant, an alien, was refused
job referrals by an enpl oyment agency because the agency decided that the
applicant's work authorizations were inadequate for enployer sanctions
verification purposes. |In fact, they were valid but unfamliar to the
Respondent. As Judge Schneider stated, "I find the Respondent .
failed to act reasonably to acquire even mininmal know edge of the
requisite immagration-rel ated enpl oynent docunents that all persons need,
whether citizens or aliens, to evince eligibility to work in the United
States, and to bring his enploynent practices in conpliance with the new
requirenents of IRCA.'' LASA Marketing, supra at 24. See id., slip op.
at 28 (" "failure to reasonably attenpt to acquire know edge of relevant
i mm gration-rel ated enploynent docunents resulted in his know ngly and
intentionally discrimnating, for an illegitinate reason . . .''). See
also U S v. New El Rey Sausage Conpany, No. 88100080 (OCAHO July 7,
1989) (Schneider, Jr.) slip op. at 32. Enpl. Prac. Dec. %5238, nodified
CAHO (August 4, 1989); appeal pending, No. 89-70349 (9th Cir. filed
August 25, 1989).

Reasonabl e care was |lacking in the interview process in the case at
hand. Ms. Martinez clained to Dan Bob that she was a U S. citizen, showed
what she asserted was a birth certificate and a valid social security
card, but was refused enploynent because Mrcel's agent, Dan Bob,
insisted on a condition no U S. citizen could neet, i.e., a green card
Furt hernore, Marcel Watch had notice of Dan Bob's behavi or because the
New York Department of Labor on two separate occasions within a 24-hour
period confirnmed to Dan Bob what Marcel Drucker apparently knew but did
not hi ng about, that Puerto Ricans are United States citizens.

Even though it possessed copies of the Enployer's Handbook, (INS
Manual M 274), and even though Dan Bob and WMarcel Drucker expressed
famliarity with its contents, Marcel Watch Corporation in its treatnent
of Ms. Martinez did not exercise the reasonable care in its hiring
process that the | aw requires. |nstead,

The use of a reasonable care standard to establish |iabili ty of an enpl oyer
under Title VIl is not uncommon. See, e.g., Smith v. Hennepin Co. Technical Center (D.
IMN 1988) Lexis 4876 (an enployer has a duty to take pronpt action when he knows or
shoul d know of prohibited conduct); Hall v. GQus Construction Co., Inc., 842 F.2d at
1010, 1015 (8th Cir. 1988) (enployer |iable where nanagenent, in the exercise of
reasonabl e care, should have known of the offensive conduct).
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Marcel Watch had a policy of asking certain citizens for proof of work
eligibility that was inpossible for themto produce. |f ever there were
a clear cut case of discrimnation against one who |ooks and sounds
foreign, this is it. Here a Puerto Rican-born United States citizen was
rejected for enploynent because an uni nfornmed enpl oyer set up a condition
i mpossible for any U.S. citizen to neet.

4. Reckless Prescreening of Enpl oyees Violates | RCA

Al t hough Judge Schneider rejected as insufficient the direct
evidence hypothesis in LASA he found knowing and intentional
discrimnation on the basis of indirect, or circunstantial evidence,
concluding that the respondent there had failed "“to denpbnstrate a
legitimate non-discrimnatory reason for the enpl oynment decision it nade.
. . ."" Supra slip op. at 23. Consistent with the decision in LASA |
find by a preponderance of direct evidence that when Marcel Watch
sel ectively required docunentation from Ms. Martinez not called for by
IRCA or any other colorable authority, it conmitted an unfair
immgration-rel ated enpl oyment practice in violation of 8 U S.C. § 1324b.

Consi dered together, Sections 101 and 102 of |IRCA provide a
consci ous | egi slative bal anci ng of sancti ons enf or cenent and
antidiscrimnation provisions. A though to an enployer whose conduct is
i ncautious, |IRCA inherently introduces risk of nonconpliance with one or
the ot her provision, Sections 101 and 102 can be harnonized in the case
of the reasonably prudent enpl oyer.

Regul ations inplenenting Section 101 protect the reasonably prudent
enpl oyer fromrisk of violation of Section 102. For exanple, enployers
generally are entitled to a period of three business days of hire to
confirmidentity and enploynent eligibility of job applicants. 8 C.F. R
8 274a.2(b)(1D)(ii) and (b)(1)(vii). In addition, a new enployee unable
to provide the requisite docunents within three business days has 21
busi ness days to produce them provided he or she presents "~ "a receipt
for the application'' for the docunment(s) ~“within three business days
of the hire.'" 8 CF.R 8§ 274a.2(b)(1)(vi).

Marcel Watch went further than was required to conply with the
enpl oyer sanctions provisions of Section 101 of IRCA or wth INS
i mpl enenting instructions, including the Handbook for Enployers. | do not
credit as a legitimate basis for non-hire, Dan Bob's refusal to accept
the proffered birth certificate as qualifying docunentation for Section
101 conpliance, a tender which he failed to discuss with Ms. Martinez.
Moreover, as Marcel Drucker acknow edged, prospective enployees were
required to provide docunentation at the outset:
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[s]ince when the inmigration inmposed on us burden for us because we don't
understand it, we are overworked, we have a hard time to understand these things,
but we have to do it. So when the enpl oyees come in, we are asking themto give us

the proper identification. . . .'" Tr. at 217.
Title VI | precedents denonstrate j udi ci al concern W th
discrimnatory pre-hire barriers to enploynment. See e.g., Ostroff wv.

Enpl oynent Exchange, Inc., 683 F.2d 302 (9th Cir. 1982); See also, Nanty
v. Barrows Co., 660 F.2d 1327 (9th Cr. 1981). Considering as reasonabl e
the nechanics for inplenenting Section 101 sumrari zed above, pitfalls to
enpl oyers for violating Section 101 ought not permt the protections of
Section 102 to be witten out of the law. The nechanics for conpliance
with Section 101 provide opportunity to the enployer to conply with its
obl i gations under that |aw wi thout engaging in reckless prescreening of
job applicants. Failure by a prospective enployer to reasonably
understand or performits obligations under Section 101 is no warrant for
avoiding cul pability under Section 102. Accordingly, | hold here that
reckl ess prescreening of prospective enployees as a rationale for
conplying with enpl oyer sanctions inperatives violates 8 U S.C. § 1324b.2

““[but] good intent or absence of discrimnatory intent does not redeem
enpl oynent procedures or testing mechanisns that operate as " built-in
headwi nds' for mnority groups and are unrelated to neasuring job
capability.'' Id. at 432.

VI. Liability Established

Based on the evidentiary record as a whole, Ms. Martinez would have
been hired by Marcel Watch on COctober 5, 1988 but for the pre-hire
di al ogue engendered by Respondent's m splaced effort at conpliance with
Section 101 of IRCA. Nothing in the job requirenent or her background
woul d have disqualified her for the unskilled watch packer job. However,
the question of qualifications was never reached. Instead, she failed to
satisfy the paperwork requirenents inposed by Respondent purportedly in
conpliance with I RCA as understood by M. Bob.

Al t hough Marcel Drucker was the boss, it was Bob who made the hiring
decisions and who purported famliarity wth enployer sanctions
conpliance requirenents. As between conflicting details concerning the
events of CQctober 5, 1983, | find the Martinez version the nore credible.
Her version is sustained by her fresh conplaint, i.e., pronptly upon
returning honme that sanme day she solicited her husband to phone the New
York Labor Departnent; he did so, and spoke to Grace Allen

2Title VI1 has | ong been construed to prohibit any type of screening such as
di pl oma or test requirenments that bear no relationship to the actual job. As the
Suprene Court noted in Giggs v. Duke Power Co., 401 U.S. 424 (1971):
“[but] good intent or absence of discrimnatory intent does not redeem enpl oynent
procedures or testing nmechani sns that operate as ‘built-in headw nds’ for minority
groups and are unrelated to measuring jpb capability.” 1d. At 432.
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The Martinez fresh conplaint, confirnmed by the two State officials,
is inconsistent with Bob and Drucker's recollection. It nay well be that,
as speculated by counsel for Respondent, there was a comrunications
br eak-down between Martinez and Bob, each of whom it was clear to ne
from the bench, speak English with a heavy accent. No conmunications
br eak- down, however, accounts entirely for the disparate recollection of
the participant of the Cctober 5 confrontation, Martinez on the one hand,
Drucker and Bob on the other hand. Drucker was not a participant of the
Cctober 5 confrontation, Martinez on the one hand, Drucker and Bob on the
ot her hand. Drucker was not a participant throughout the Martinez-Bob
dialogue but only its |ast nonents. Hi s recollection does not fully clash
with hers. For exanple, while he did not recall that her State referral
formwas signed, neither did he deny it.

The tel ephone report on her behalf by her husband to the Departnent
was substantially sinmlar to her narrative on the wtness stand, a
consi stency that pronpts ne to conclude, as | do, that she was rejected
for enploynent by Bob because she failed to produce a green card.
Acknowl edgi ng di sagreenent as to portions of the events on Cctober 5, all
participants agree she asserted she was an Anerican citizen. | hold
agai nst Marcel Watch on the question whether a prospective enpl oyer prior
to nmaki ng an enpl oynent decision may rely with inmpunity on the obligation
to conply with enployer sanctions inperatives in the face of a claimthat
failure to hire an individual <constituted Ilegally inpermssible
di scri mnation.

The inpetus to enactnent of Section 102, 8 U . S.C. § 1324b, was the
fear that inplenentation of the enployer sanctions provisions including
the enpl oynent verification system night lead to enploynent
di scrimnation based on the national origin or citizenship status of
certain individuals. As noted in the preanble to the Departnent of
Justice final rule inplenmenting OSC policies and procedures with respect
to unfair inmgration-rel ated enpl oynent practices:

. history reflects that the concern giving rise to the adoption of the
antidiscrimnation provisions was the fear that enployers seeking to avoid
sanctions would sinply refuse to hire, or would fire, persons who |ook or sound
foreign.

* * * * * * *

By tying the antidiscrimnation provisions of the bill closely to the sanctions
provisions and in identifying the concerns that underlie the antidiscrimnation
provisions in the Act, as is reflected throughout the legislative history, it is
quite clear that Congress was attenpting to reach intentional discrimnation and
was expanding the scope of such an existing ban in the national origin context.
| ndeed,
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. the Conference Report notes that the bill only provides such protection while
sanctions are in effect. HR Rep. No. 99-1000, supra, at 87 (1986).

Preanble, final rule, 52 Fed. Reg. 37402, 37403, Cctober 6, 1987.

The denand by Bob that Ms. Martinez produce a green card inposed an
unr easonabl e burden given Martinez' status as a United States citizen of
Puerto Rican descent. | reject Respondent's suggestion that, assum ng,
arguendo, Bob had sought a green card, he did so only of those of Puerto
Ri can descent and not otherw se, her claimsounds in national origin and
not in citizenship discrinnation. The logic of that argunent would put
citizens of Puerto Rican birth or origin beyond the reach of the
prohi bition agai nst discrimnation based on citizenship, a distinction
whi ch not only does not appear in | RCA but which is anathema to the very
pur poses for which section 102 was enact ed.

| RCA makes no distinction between one or another citizen of the
United States, nuch |l ess a distinction which turns on the source of one's
citizenship status. The conclusion is to ne inescapable that the newy
enacted prohibition of discrinination based on citizenship, 8 US C §
1324b(a) (1) (B), applies, and was intended to apply, with equal force to
individuals of Puerto Rican birth as to any other citizens of this
country, without regard to the source of their U S. citizen status.

What ever authority Congress enjoys to draw distinctions anbng
citizens, none is reflected in IRCA Professor Tribe, discussing the
devel opnent of our law of naturalization has aptly noted that both types
of citizenship recognized by the fourteenth anmendnent, one by birth, the
other by naturalization, are equal. L. TRI BE, AVMERI CAN CONSTI TUTI ONAL LAW
(1988) at 1544-45.

Certain it is that citizens of the United States of Puerto Rican
origin are susceptible to, and doubtless nmany are in fact, subjected to
national origin discrimnation. | hold here, however, that a distinction
drawn agai nst such an individual in contrast to U S. citizens generally,
i.e., demand for a green card, the only holders of which as a matter of
law are non-U. S. citizens, is discrimnation based on citizenship status
alone and not on national origin.%lt is as a Puerto Rican-born citizen,
equally with any other US. citizen, that an individual such as M.
Martinez, is protected by Section 102 from discrimnation in hiring and
firing. | conclude on the plain reading of Section 102 that, with respect
to United States citizens, the prohibition against ~citizenship
di scrimnation can have no

3The I mmi gration and Nationality Act of 1952, as anended, Section 101, 8 U S.C
§ 1101(a)(38), defines the "“United States'' to mean ~°. . . the Continental United
States, Al aska, Hawaii, Puerto Rico, Guamand the Virgin Islands of the United
States.'' (enphasis added).

1013



1 OCAHO 143

hi gher or better application than on behalf of one such as Ms. Martinez

who, of Puerto Rican birth, "l ooks and sounds foreign.'
VI1. Renedies
A. Generally

Title 8 USC Section 1324b(g)(2) (A provides that an
admnistrative | aw judge who finds upon the preponderance of the evidence
that the entity naned in a conplaint has engaged or is engaging in an
unfair imrmgration-related enploynent practice shall issue a cease and
desi st order. Having recited in this decision ny findings of fact to the
effect that by a preponderance of the evidence Marcel Watch has so
engaged in violation of 8 U.S.C. § 1324b, Marcel Watch is so ordered.

Every other renedy contenplated by Section 102 is wthin the
di scretion of the judge. 8 U . S.C. 8§ 1324b(g)(2)(B)

Subsection (g)(2)(B)(i) authorizes an order ~°. . . to conply with'
Section 101 of IRCA "~ "with respect to individuals hired . . . during a
period of up to three years.'' Upon ny consideration of the whole record
in this proceeding, recognizing particularly that the discrinnatory
conduct reflects a seemngly transient infraction rather than an
institutionalized bias, considering also how early this case arose in the
adm ni stration of, and acknow edgi ng the paucity of adjudications under
Section 102, | deternmine that it is just and appropriate for such an
order to remain in effect for a period of one year. Cf. US. v. Msa
supra, slip op. at 55 (adjudging a two year conpliance order).

For the sanme reasons, Marcel Watch will be expected during that one
year period to retain the nanme and address of each individual who
applies, in person or in witing, for enployment with Marcel Watch. 8

US.C § 1324b(g)(2)(B)(ii).

B. Back Pay Award Di scussed

The purpose of back pay is to restore the victimof discrimnation
to his or her proper position but for the discrimnatory act. Backpay is
al so viewed as "~ "the spur or catal yst which causes enployers and unions
to self-examne and self-evaluate their enploynent practices and to
endeavor to elimnate, so far as possible the last vestiges of an
unfortunate and ignoninious page of this country's history.'' Albemarle
Paper Co. v. Mdody, 422 U.S. 405, 421 (1975). Backpay is the fundanental
remedy for job bias which should only be denied in extraordinary
ci rcumstances. Cohen v. West Haven Board of Police Conm ssioners, 638
F.2d 496 (2nd Gir. 1980); EEOC v. Sage Realty, 25 Enpl. Prac. Dec. 31529
(D.C. N Y. 1981).

Subsection (B)(iii) authorizes the judge to direct the enployer
to hire individuals directly and adversely affected, with or
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wi t hout back pay. . . .'" 8 US. C § 1324b(g)(2)(B)(iii). M. Martinez
has made clear that she did not want to work at Marcel WAtch because she
felt she would not be welcone there (in light of her litigiousness) Tr.
at 41. Both OSC and Marcel Watch appear inplicitly to assune that back
pay may be awarded without the hiring of the aggrieved individual. I
agr ee.

As | noted in Mesa, supra, slip op. at 56, on a literal reading, 8
US C 8§ 1324b(g)(2)(B)(iii) is susceptible to an interpretation that the
hiring of an individual is a condition precedent to an award of back pay.
Such a result, however, would frustrate rational inplenentation of the
renedi al purpose of the statute. Moreover, the legislative history
suggests that an award of back pay should not depend on an order to hire
the injured individual. Reporting out a bill which was identical in
respect of subsection (B)(iii) as enacted, the House Judiciary Conmittee
Report listed the two renedi es, anobng others, in the disjunctive, stating
that the enployer may be . . . conpelled to: (1) hire the aggrieved
i ndividual; (2) provide back pay. . . "' House Committee on the
Judiciary, Immgration Control and Legallzatlon Amendnent s Act of 1986
H R Rep. No. 99-682, 99th Cong., 2d Sess., Pt. 1 at 71 (1986). 1986 U.S.
Code Cong. & Admin. News 5649, 5675.

Applying Title VII analysis, with focus on substantially identical
statutory text, 42 U S C § 2000e-5(g), the courts have recognized
i nstances where it would have been inappropriate to conpel an enpl oynent
relationship while refusing to withhold back pay. See, e.g., Vant Hul v.
Cty of Dell Rapids, 462 F. Supp. 828 (D. S.D. 1978) (where friction has
developed in the relationship between the parties), and Brito v. Zia
Conpany, 478 F.2d 1200 (10th Cir. 1973) (where conpl ai nants obtai ned or
shoul d have obtai ned other enploynent, the district court's granting of
certain back pay while refusing reinstatenent was affirned).

The deternmination of appropriate relief in Title VII cases is within
the discretion of the trial judge although appellate courts will |oo0k
closely at refusals to grant back pay in enploynent related contests.
Al bemarl e Paper Co. v. Mody. supra; See also Ford Mdtor Co. v. EECC, 458
US 219 (1982); see particularly, id. at 243-44, Blacknmun, J.,
di ssenti ng.

Entitlement to back pay wthout reinstatenent as an enployee is
consistent also with the IRCA requirenent that "~ [i]nterim earnings or
amounts earnable with reasonable diligence . . .'' shall reduce back pay.
8 US . C 8§ 1324b(g)(2)(C . The case at bar differs from Mesa for there
the charging party becane galnfully enpl oyed in the skilled career field
in which he had been trained, i.e., as an aircraft pilot, with no
i ntention of abandoning his new enployer. 1d.
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at 57. Here, for all that appears, M. Martinez, an unskilled worker,
never becane fully enpl oyed and woul d have worked at Marcel Watch but for
the bar of discrinnation and her apprehension of the friction between
the parties.

Section 102 linmits back pay liability to anmobunts which have accrued

not nmore than ~°. . . two years prior to the date of the filing of a
charge with an administrative |law judge,'' and reduces any award by the
anmpunt of interim earnings or anobunts earnable "~ “with reasonable
diligence by the individual . . . discrimnated against. . . .''" 8 U S.C

8§ 1324b(g)(20(C. This statutory fornmula is substantially sinilar to that
of Title VII, 42 U S.C. § 2000e-5(Q).

C. Allocation of the Burden of Proof for Mnetary Awards.

The cases on back pay awards under Title VII nake clear that while
the clai mant nmust establish that "~ “economic loss'' in fact resulted from
the enployer's discrimnatory conduct, Taylor v. Philips Industries,
Inc., 593 F.2d 783 (7th Cir. 1979), “~°. . . the enployer has the burden
of showing that the discrimnatee did not exercise reasonable diligence
in mtigating the damages caused by the enployer's illegal actions."''
United States v. Lee WAy Motor Freight, Inc., 625 F.2d 918, 937 (10th
Cir. 1979) (footnote omitted). Accord Marks v. Prattco, Inc., 633 F.2d
1122, 1125 (5th Cr. 1981) (where a Title VIl plaintiff 7. . . has
established a prima facie case and established what he or she contends
to be the damages resulting fromthe discrimnatory acts of the enployer,
the burden of producing further evidence on the question of damages in
order to establish the amount of the interim earnings or |ack of
diligence properly falls to the defendant'').

I ndeed, Respondent acknow edges on brief that the enployer bears the
burden of establishing that Conplainant "~ “failed to act reasonably to
mtigate her damages,'' Marcel Br. at 26, citing Proulx v. Citibank
N.A , 681 F. Supp. 199, 203 (S.D., N Y. 1988). Accord, lIngramv. Mdison
Square Garden Center Corporation, Inc., 482 F. Supp. 414 (S.D. N.Y.
1979) .

Respondent suggests that the plethora of jobs for unskilled
applicants in New York City is so notorious as to warrant judicial notice
of newspaper advertisenents for unskilled workers Marcel Br. At 27. To
the contrary, after Gace Alen had acknow edged there were avail able
unskilled jobs such as fact food counterpersons, and nade cl ear that her
conponent of the Departnent did not handle restaurant enploynent, she
testified in response to a question fromthe bench that “~°. . . there are
nore applicants than there are jobs.'' Tr. at 107. Fromthe vantage point
of Ms. Allen's six-year ex-
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perience in the Job Service Division at the Departnent, her expertise as
to the job market is instructive.

Ms. Martinez remained in the job market after Cctober 5, 1988,
persisting in efforts at obtaining referrals by the Departnent at | east
until late March 1989, and in fact took the only job to which she was
referred, i.e., Cosrich, on Cctober 23, 1988. | conclude that the pattern
of conduct whereby M. Martinez sought referrals from the Departnent
notwi t hstandi ng that the agency operated on a conpartnentalized basis,
failing to refer her for other types of unskilled work, establishes that
she exercised reasonabl e diligence in her continuing job search, at |east
until April 1, 1989. In contrast, for the foregoing reasons, | find that
Marcel Watch did not neet its burden of showing that Ms. Martinez failed
to mtigate her |oss.

D. Backpay Awarded

It is uncertain what duration Marcel Watch contenplated for the job
it failed to offer to Conplainant. Although the hire was to neet seasona
demand, Dan Bob testified that no one had been laid off for four years.
The Departnent, a customary supplier of |labor to Marcel Watch, treats any
hire structured for nore than two weeks as permanent. Tr. at 106. The
request by Marcel Watch to the Departnent was to refer job applicants for
permanent, i.e., not tenporary hire. Although it is a close call in |ight
of the seasonal character of the |abor need, the characterization as
permanent by the Departnment of the Marcel Watch request for a packer,
coupled with Bob's certainty of no lay offs for four years, pronpt ny
conclusion that the position sought would have had at l|east a year's
dur ati on.

However, there is no question as to when Ms. Martinez took herself
out of the |abor market, at least tenporarily, Tr. at 43-44. By her own
adm ssion, she renmained at honme fromApril 1 to June 2, 1989, to care for
her husband who had suffered a heart attack. Had she been enployed by
Respondent inmediately prior to April 1, 1989, there is no reason to
suppose she would have acted differently. It may be argued that taking
oneself out of the labor nmarket is not tantanount to |eaving gainful
enpl oynent. However, in her circunstances as an unskilled worker at entry
| evel wages, the need to take care of her husband is equally persuasive
in the one case or the other

What ever uncertainty there might be on the present record as to
whet her the job would have renained viable until March 31, rather than
term nating before then, there is no basis for assuming that it would
have been held open for her so she might return after an hiatus of two
nont hs.

1017



1 OCAHO 143

Had Ms. Martinez been hired after her interview on COctober 5, 1988
and been retained at Marcel Watch beyond the holiday season, for persona
reasons having nothing to do with Marcel Watch she would have left her
job by April 1. | conclude that a constructive resignation would have
occurred as of April 1, 1989, even if the job at Marcel Watch had been
permanent. Accordingly, her back pay award includes the period Cctober
5, 1988 to April 1, 1989, less the anmobunt she earned during her brief
period of enployment at Cosrich. See, e.g., Giffin v. George B. Buck
Consulting Actuaries, Inc., 566 F.Supp. 881 (D.C NY. 1983) M.
Martinez, continuing to seek enpl oynent after she was denied the position
at Marcel Watch, obtained a packer's position from Cctober 23 to Novenber
14, 1988, at Cosrich. She was paid $3.35 an hour plus transportation
costs. Tr. at 39-40. Her job search after being laid off at Cosrich was
unsuccessful. She was once again unenpl oyed at the tinme of hearing.

While back pay is normally tolled during those periods in which

enpl oyees are not available for enploynent, "~“a backpay renedy nust be
tailored to expunge only the actual, not nerely specul ati ve, consequences
of the wunfair labor practices.'' Sure-Tan, lnc., v. National Labor

Rel ati ons Board, 467 U.S. 883, 900, (1984); See also Phel ps Dodge Corp.
v. NLRB, 313 U S. 177, 198 (1941) ( "Only actual |osses should be nade
good. . . .'").

OSC, on brief (at 48) attaches a useful "~ backpay analysis'' which
Respondent has failed to refute or rebut. | accept the OSC anal ysis for
the period Cctober 5, 1988 through March 31, 1989, but | disallow a back
pay award for the balance of the period clainmed. Having accepted the OSC
cal culations, the award to Ms. Martinez for the period Cctober 5, 1988
t hrough Decenber 31, 1988 and for the period January 1, 1989 through
March 31, 1989 is derived as foll ows:

4th Quarter 1988 10/5-12/31 | 1st Quarter 1989 1/1-3/31

1) # days of work ............ 61 | 65

2) conpensation @%$4.00/hr..... $1952 | $2080

3) less interimearnings..... $480. 71 | 0

4) amount forwarded.............. 0 | 1511. 75

Subtotal ................... $1471. 29 | $3591. 75

Interest on subtotal (derived fromlInternal Reve-

nue Service short-term under-paynent rate) 40.46 | $98.77
Total ... . $1511. 75 | $3690. 52
Total Backpay Award $5202. 27
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E. Front Pay Awarded

Future pay, viz; front pay, is the form of nmake-whole relief
recogni zed by the courts where reinstatenment is inpractical, e.g., where
the court finds it likely that the resulting friction between the parties
woul d nmake future cooperation inpossible. Fitzgerald v. Sirloin Stockade,
Inc., 624 F.2d 945, 957 (10th Cir. 1980); Francoeur v. Corron & Bl ack
Co., 552 F.Supp. 403, 413 (S.D.N. Y. 1982). Front pay is the equitable
monetary relief for any future loss of earnings resulting from
di scrimnatory conduct by a Respondent. Johnson v. Ryder Truck Lines,
Inc., 10 Enpl. Prac. Dec. 210535, (WD. N.C. 1975). In the case at bar
such a renedy is appropriate where Conplainant ~“would not like to'' work
at Marcel Watch " “because since | took themto the Conmi ssion, they would
be after nme all the tine, but | would have to do it if the judge orders
me to."' Tr. at 41. See EEE.OC v. Kallir, Philips, Ross, Inc., 420 F.
Supp. 919, 926 (S.D. N.Y. 1976), aff'd. 559 F. 2d 1203 (2d Cir. 1977),
cert. den. 434 U. S. 920 (1977).

Ms. Martinez returned to the job nmarket in June 1989; it is
specul ative whether after a two nonth break in service she woul d have had
a job to return to at Marcel Watch had she been hired in the first
i nst ance. However, as the enployer found to have unlawfully
di scrimnated, Marcel Watch should not benefit from that uncertainty.
Havi ng already held as to back pay that Ms. Martinez had the option not
to demand enploynment by Marcel Watch because she was reasonably
apprehensive of interpersonal conflicts, | determine that nmke whole
relief may be awarded in the formof front pay. &f. Sins v. Mre. Paulette
Dry deaners, 638 F. Supp. 224, 233 (S.D. N Y. 1986) (where front pay was
deni ed because discharge was not a result of discrimnatory act of

enpl oyer.)

The anount of front pay conpensation for Ms. Martinez is detern ned
by the anmobunt of future earnings that woul d have been realized had there
been no discrinmnation, following the period when she was clearly
entitled to | ess specul ative back pay, viz., fromthe tinme she was able
to return to work until the end of the full twelve nonth period which
began the nonth followi ng the events of Cctober 5, 1988, i.e., Novenber
1, 1988 through Cctober 31, 1989.
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Hyl and v. Kenner Products, (D.C. GChio 1976) 13 Enpl. Prac. CQuide %11, 427.

Ms. Martinez is entitled to front pay for the period begi nning June
1, 1989, when she woul d have been able to resune her job search after her
husband's illness, until Novenber 1, 1989, cal cul ated as foll ows:

Total Front Pay Award

# days of work

6/1-8/31 9/1-10/31. .. .. | 108
conpensation @4.00/hr........ .. ... ... ...... | $3456. 00
Recapi tul ati on
Total Front Pay Award ...................... | $3456.00
Total Back Pay Award ........................ | $5202. 27
Total pay award............. ... .. ... | $8658. 27
VI1l. Utimte Findings., Conclusions, and O der

I have considered the pleadings, testinony, evidence, nenoranda
briefs, argunents, and proposed findings of fact and concl usions of |aw
submitted by the parties. Al notions and all requests not previously
di sposed of are denied. Accordingly, and in addition to the findings and
conclusions already nentioned, | nmake the follow ng determnations,
findings of fact, and concl usions of |aw

1. That OSC is charged with investigating and prosecuting before
admnistrative | aw judges charges of violations of the antidiscrimnation
provisions of IRCA. 8 U S.C. § 1324b(c)(2).

2. That Rosita Martinez is a citizen of the United States born in
Puerto Ri co.

3. That Rosita Martinez was referred on Cctober 5, 1988 by the New
York State Departnent of Labor to Marcel Watch Corporation for unskilled
enpl oynent as a watch packer for an indefinite, permanent hire.

4. That Marcel Watch, an entity whose principal place of business
is in New York, New York, by and through its enployee Dan Bob, required
Martinez to produce docunents to establish identity and work eligibility
in conpliance with enployer sanctions requirenents of 8 U S.C. § 1324b,
with respect to enploynent in New York by an entity which regularly has
nore than three enployees in its enploy.

5. That Dan Bob, as agent for Mrcel Watch, unreasonably exceeded
the requirenents for conpliance with enpl oyer sanctions at
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the time of her enploynent interview by rejecting tender by Martinez of
her proper birth certificate and social security card and insisting that
she provide a green card [an alien registration card], a requirenent with
which, as a citizen of the United States, she could not conply.

6. That M. Martinez tinely filed a charge of an unfair
imm gration-related enpl oynent practice based on her citizenship status
arising out of failure of Marcel Watch to hire her on October 5, 1988.

7. That GsC tinely filed such a charge before an adm nistrative | aw
judge when it filed its Conplaint in this Ofice.

8. That the prohibitions of 8 U S.C. § 1324b agai nst overl ap between
charges under Title VII of the Gvil Rights Act of 1964, as anended, and
Section 102 of I RCA, and against duality of charges before admnistrative
| aw judges and the Equal Enpl oynent Opportunity Comm ssion arising out
of unfair inmmgration-related enploynent practices apply only wth
respect to clains sounding in national origin and not to clains, as here,
of citizenship status-based discrimnation

9. That a citizenship status-based claim of discrimnation in
hiring, i.e., an wunfair imrmgration-related enploynent practice, in
violation of 8 US. C. & 1324b may properly be prosecuted on behal f of
Rosita Martinez, as a Puerto Ri can-born citizen of the United States.

10. That a citizen of the United States is entitled by virtue of the
prohibition of 8 US C & 1324b against wunfair immigration-related
enpl oynent practices to protection against citizenship status-based
discrimnation in hiring.

11. That a prima facie case of an wunfair imigration-related
enpl oynent practice, i.e., discrimnation in hiring, is shown on the
record of this case by a preponderance of the evidence where it is
established that Marcel Watch, through Dan Bob, its enployee authorized
to hire watch packers, rejected Ms. Martinez while continuing to hire for
the position for which she applied.

12. That Marcel Watch has failed, in turn, to provide by a
preponderance of the evidence or at all that it was lawfully entitled to
di scrimnate against Ms. Martinez in its hiring practice by insisting on
a green card and rejecting tender of her birth certificate and soci al
security card at the tinme of her enploynent interview

13. That Marcel Watch failed to provide by a preponderance of the

evidence or at all that it would not have hired Ms. Martinez even in the
absence of citizenship status discrimnation
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14. That Marcel Watch failed to provide by a preponderance of the
evidence or at all that it failed to hire Ms. Martinez for a legitinate,
nondi scri m natory reason

15. That, based upon the preponderance of the evidence, | deternine
that Marcel Watch engaged knowingly and intentionally in an wunfair
imm gration-related enploynent practice, within the neaning of and in
violation of 8 US.C. § 1324b, when it failed to hire Ms. Martinez, a
Puerto Rican-born United States citizen, as a watch packer.

16. That Marcel Watch shall pay:

(a) To and on behalf of Ms. Martinez a total sum of $8,658.27, of
whi ch $5, 202. 27 is denominated back pay for the period Cctober 5, 1988
t hrough March 31, 1989 and $3,456.00 is denoninated front pay for the
period June 1, 1989 through COctober 31, 1989, net of offset for interim
ear ni ngs.

(b) To the United States a civil noney penalty in the sum of
$1, 000. 00.

17. That Marcel Watch shal |

(a) Cease and desist fromthe unfair inmmgration-rel ated enpl oynent
practice found in this case, including, without limting the generality
of the foregoing, failure to accord reasonable weight to docunents
tendered as birth certificates by prospective enployees, and requesting
alien registration cards [green cards], from such applicants who identify
t hensel ves as citizens of the United States of Puerto R can birth;

(b) Comply with requirenents of 8 U S.C. 8§ 1324a(b) during a period
of one year fromthe date of this final decision and order, during which
it shall retain the nane and address of each individual who applies, in
person or in witing, for hiring for an existing position for enpl oynent
by Marcel Watch in the United States.

18. That, pursuant to 8 U S.C. 8§ 1324b(g)(1), this final decision
and order is the final adnmnistrative order in this case and
. . . shall be final unless appealed'' to a United States court of
appeal s in accordance with 8 U S.C. 8§ 1324b(i).

SO CORDERED.
Dated this 22nd day of March, 1990.

MARVI N H. MORSE
Adm ni strative Law Judge
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