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UNITED STATES DEPARTMENT OF JUSTICE
EXECUTIVE OFHCE FOR IMMIGRATION REVIEW
OFFICE OF THE CHIEF ADMINISTRATIVE HEARING OFFICER

GLORIA ONDINA-MENDEZ,
Complanant,
V. 8 U.S.C. § 1324b Proceeding
Case No. 01B00045
SUGAR CREEK PACKING CO.,
Respondent.
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MARVIN H. MORSE
Adminigrative Law Judge

ORDER DENYING MOTION FOR SUMMARY DECISION
(September 20, 2001)

I. BACKGROUND AND PROCEDURAL HISTORY
A. Procedural History

On August 14, 2000, Complainant Gloria Ondina-Mendez (Mendez) filed a charge against
Sugar Creek Packing Co. (Sugar Creek) with the Office of Specia Counsd for Immigration Related
Unfair Employment Practices (OSC), dleging unfair immigration related employment practicesin
violation of § 274B of the Immigration and Nationdity Act, codified as8 U.S.C. § 1324b. The charge
form specified “document abuse’ as the dleged unfar immigration related employment practice. In an
attachment to the charge form, Mendez claimed that she was discriminated againgt and fired from her
job a Sugar Creek on July 24, 2000. Mendez explained in the attachment that her employment
authorization card had expired; however, in the Temporary Protective Status (TPS) program, she could
have an extension on her employment authorization until December 5, 2000. She aso explained that
she requested that the Immigration and Naturdization Service fax a copy of the “extenson” to her,
which she obtained and showed to Sugar Creek, but Sugar Creek told her she was fired unless she
showed the employer an unexpired employment authorization card.

By letter dated December 21, 2000, OSC informed Mendez that itsinitial 120-day period to
investigate the charge had expired, and that the investigation would be complete within 90 days. OSC
informed Mendez that she may file her own complaint with the Office of the Chief Adminigrative
Hearing Officer (OCAHO).
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By letter dated April 4, 2001, OSC informed Sugar Creek that it determined that there was
insufficient evidence of reasonable cause to believe that Mendez had been discriminated againgt.
Mendez filed her OCAHO complaint on March 1, 2001.

Mendez aleges that she was discriminated againgt because of her nationd origin and citizenship
satus, and that Sugar Creek fired her because her “employment permit” was expired and that Sugar
Creek refused to accept her “receipt & lettersand dl evidence | had received from INS showing that
my employment permit was being processed.” The complaint aleges that Sugar Creek refused to
accept the documents she presented to show she can work in the United States, i.e., her KansasID,
documents faxed by the INS, money order stub, and notices of action and extension permits from the
INS. Shedlegesdso that Sugar Creek asked for more documents than required to show that Mendez
was authorized to work in the United States by ingsting on an employment authorization card. Mendez
does not want to be re-hired, but seeks back pay.

On March 3, 2001, Sugar Creek timely filed an answer which denied that Mendez was
discriminated againgt because of her nationd origin or citizenship Satus. Sugar Creek admitted thet it
terminated Mendez. Sugar Creek clamsit terminated her because her employment authorization
document (EAD) had expired and she failed to provide documentation to establish that shewas a
person whose EAD was automatically extended through December 5, 2000. Sugar Creek dlegesit
asked Mendez to provide her EAD showing that there were A-12 or C-19 notations on her form |-
766, or the equivaent satutory citations for EADs issued on form |- 88B. Sugar Creek explained that
65 Fed. Reg. 36719 (2000) [INS Notice No. 2065R-00] limited the automatic extension to Honduran
nationals with employment authorizations bearing those notations. The Natice provides as follow:

In addition to extending the re-registration period, this notice extends until
December 5, 2000 the vdidity of Employment Authorization Documents (EADS) that
were issued to Honduran nationdss (or diens having no nationdity who last habitualy
resded in Honduras) under theinitid TPS designation and that are set to expire on July
5, 2000. To bedigiblefor this automatic extension of employment authorization, an
individua must be a nationd of Honduras (or an dien having no nationdity who last
habitualy resided in Honduras) who previoudy applied for and received an EAD under
the initia January 5, 1999 designation of Honduransfor TPS. This autometic extension
islimited to EADs bearing an expiration date of July 5, 2000 and the notation:

- “A-12" or “C-19" on the face of the card under “Category” for EADs issued
on Form |-766; or,

- “274(A).12(A)(12)" or “274A.12(C)(19)”" on the face of the card under
“Provison of Law” for EADs issued on Form |-683B.

EFFECTIVE DATES: The extension of the TPS designation for Honduras is effective
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July 6, 2000, and will remain in effect until July 5, 2001. The re-regigtration period
began May 11, 2000 and will remain in effect until July 5, 2000. All EADs that were
issued to Honduran nationds (or aiens having no nationdity who last habitudly resded
in Honduras) under the initid Honduras TPS designation and that are set to expire on
Jduly 5, 2000 are automatically extended until December 5, 2000.

Sugar Creek deniesthat it refused to accept Mendez' s receipt and letters and al evidence she
received from the INS showing that the employment permit was being processed. Sugar Creek stated
that the receipt provided by Mendez showed that she had submitted an I-765 for renewal of her EAD
in May 2000 with the required fee, but the receipt did not show any notations described in INS Notice
No. 2065R-00 concerning her EAD request. Sugar Creek also deniesthat it refused to accept the
documents Mendez listed in her Complaint as the ones she provided her employer, and denies that it
asked for too many or wrong documents than required to show authorization to work in the United
States. Sugar Creek said that it accepted the documents, but requested that Mendez provide the
documentation required under the Notice, i.e., showing the notations C-12 or C-19 or equivaent
datutory citations, or a current employment authorization card.

Sugar Creek saysit asked Mendez' s ster, Iddia Mendez, dso a Honduran national employee
of Sugar Creek, to assst in determining whether Mendez had documentation which would show the
required notations. |dalia Mendez told Sugar Creek that the INS has seized Mendez' s EAD.

Sugar Creek alegedly contacted the INS whose representative “ generdly advised Respondent
that the extension of stay for Honduran nationds did not automaticaly extend dl work authorizations
and specificaly advised Respondent that Complainant did not have a current work authorization.”
Sugar Creek atesthat it reluctantly terminated Mendez after obtaining the INS advice because she
could not establish that she was legdly authorized to work in the United States.

Sugar Creek admits that Mendez was qualified for her job and was a good worker, and was
terminated because she was unable to document digibility to be employed in the United States. Sugar
Creek’ s answer dates that Mendez has an unqudified offer of re-employment contingent only upon
providing appropriate documentation.

On duly 18, 2001, Sugar Creek filed a motion for summary decision, with memorandum in
support. Sugar Creek describes the same factsit provided in itsanswer. Sugar Creek arguesthat it is
undisputed that Mendez had an EAD that expired on July 5, 2000, and that the documents provided by
Mendez after her EAD expired, acopy of an gpplication for renewa of her EAD and a copy of a
receipt for an internationa money order to the INS for $100.00, did not include the information
required by the INS Notice No. 2065R-00. Sugar Creek acknowledges that at some point Mendez
provided them with a copy of the Notice.
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On August 31, 2001, after obtaining an extension of time to respond to the motion in order to
obtain an atorney, Mendez by counsd filed a response to the motion for summary decison. Mendez
argues that the undisputed facts show that her documentation reflected that she could work in the
United States. Attached to the motion and memorandum are two employment authorization cards, one
expired duly 5, 2000, the other expired July 5, 2001. Mendez also attaches an affidavit in which she
dates.

Sugar Creek Packing Company asked me to provide evidence that | had the right to
work in the United States. | presented to Sugar Creek Packing Company my
identification card. My identification card is attached hereto as Exhibit A.  Exhibit A
reflects two identification card [sic] that | held. The first one was issued for June 5,
2000. [sc] The second was issued after that date.

Mendez argues that Sugar Creek falls to address the fact that her card includes the C-19 designation,
proving that she was entitled to continue to work in the United States. Further, Mendez argues that the
undisputed facts establish by a preponderance of the evidence that had Respondent examined the card,
which Mendez claims Sugar Creek admits she submitted to it, Sugar Creek would have known that she
had the appropriate status for the automeatic extension.

1. SUMMARY DECISION
A. Standardsfor Summary Decision

Similar to Rule 56(c) of the Federd Rules of Civil Procedure (Fed. R. Civ. P.), which provides
for the entry of summary judgment in federa courts, OCAHO Rules authorize the ALJ to enter
summary decision in favor of amoving party where the pleadings, affidavits, or other record evidence
show that there is no genuineissue of materid fact and that a party is entitled to judgment as a matter
of law. 28 C.F.R. § 68.38(c).

Only facts that might affect the outcome of the proceedings are deemed materia. See
Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986). Anissue of materid fact must have a
“red bagsin therecord” to be consdered genuine. See Matsushita Elec. Indus. Co. v. Zenith Radio
Corp., 475 U.S. 574, 586-87 (1986).

Title 28 C.F.R. 8 68.38(c) dso assigns the relative burdens of production on amotion for
summary decison. The moving party hastheinitid burden of identifying those portions of the complaint
“that it believes demondrates the abosence of genuine issues of materia fact.” United Statesv. Davis
Nursery, Inc., 4 OCAHO no. 694, 932 (1994) (citing Celotex Corp. v. Catrett, 477 U.S. 317, 323-
35 (1986)). “The moving party satisfiesits burden by showing that there is an absence of evidence’ to

-4-



9 OCAHO no. 1075

support the non-moving party’scase. 1d. The burden of production then shifts to the non-moving party
to sat forth specific facts showing thet there is agenuineissue for trid.

The function of summary decison isto avoid an unnecessary evidentiary hearing where there is
no genuine issue of materid fact, as shown by pleadings, affidavits, discovery, and judicidly-noticed
matters. Celotex v. Catrett, 477 U.S. 317, 323 (1986). However, “[w]here a genuine question of
materid fact is raised, the Adminigtrative Law Judge shdl, and in any other case may, set the case for
evidentiary hearing.” 28 C.F.R. 8 68.38(¢); United Satesv. Valenca Bar & Liquors, 7 OCAHO
no. 995, 1104 (1998). Assummarized in Valenca Bar & Liquors, on assessing the existence of
genuineissues of materid fact, al reasonable inferences should be drawn in favor of the non-moving
party and if agenuine issue of materid fact is gleaned from this andys's, summary decison isnot
appropriate. 1d.

B. Discussion

The affidavits and other exhibits supporting Sugar Creek’s motion and Mendez' s response
suggest conflicting issues of materid fact.

Mendez asserts that she had C-19 status, which under the language at INS Notice No. 2065R-
00, entitled her to an automatic extenson of work authorization. The Mendez affidavit asserts that she
presented her employment authorization card to Sugar Creek when it asked her to provide evidence
that she was authorized to work in the United States, stating that a copy of the card is attached as an
exhibit. However, prior to her response to Sugar Creek’ s motion, Mendez did not state she showed a
card to Sugar Creek. Infact, her complaint lists the documents she showed to Sugar Creek when
asked for evidence of her work authorization after July 5, 2000, and States that Sugar Creek asked for
her card, claming that by doing this Sugar Creek asked for too many or wrong documents than
required to show she was authorized to work. The exhibit includes two authorization cards, one that
expired July 5, 2000, which includes the C-19 designation and one that expired July 5, 2001, and
includes the A-12 designation. It is not completely clear which of the two identification cards Mendez
presented to Sugar Creek when it requested documentation showing she was authorized to work in the
United States after July 5, 2000. Further, the response to the motion appearsto be the first time
Mendez has tendered the card expired July 5, 2000 to the bench; the information provided with her
Complaint only included the card expired July 5, 2001. Her affidavit dates that when she gave Sugar
Creek her authorization card and Sugar Creek asked for further proof of work authorization, she gave
it INS Notice No. 2065R-00.

Sugar Creek claims that Mendez did not provide an expired EAD or other documentation

showing the notations required by INS Notice No. 2065-00. Sugar Creek seemsto say that Mendez
did not show any authorization card when it asked her to provide documentation that she was
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authorized to work in the United States. However, Sugar Creek does state that Mendez provided an
EAD that expired on July 5, 2000 as part of her [-9 documentation in response to which, Mendez
argues that Sugar Creek admits that Mendez submitted a card, and thus should have known her status
as described in the Notice. In contrast, it does not appear that Sugar Creek admits that Mendez
showed a card when it asked for work authorization on or about July 5, 2000, but rather states she
provided the EAD as part of her Form 1-9 documentation when she was hired. In addition, Sugar
Creek states Mendez provided the Notice after she did not provide any documentation proving she
was authorized to work.

Whether and what Mendez provided as work authorization isin dispute. | am unable to
conclude that there is not a genuine dispute of materid fact. At thisjuncture the motion for summary
decison isdenied. The disputed facts create a cloud that may be cleared up at a prehearing
conference. At aminimum, counsel and the bench will explore the potentid for resolving the dispute on
an agreed paper record, leaving for judicia determination the consegquences of actions taken without
need for a confrontationd evidentiary hearing.

Within the next severd days, my office will schedule a second prehearing conferencein
consultation with the parties.

Respondent’ s Motion for Summary Decison is denied.

SO ORDERED.

Dated and entered this 20" day of September, 2001.

MarvinH. Morse
Adminigrative Law Judge



