MaTTER OF M
In DEPORTATION Proceedings
A-2902662
Decided by Board February 1, 1960

Crime involving moral turpitude—Conviction under 18 U.S.C. 88 (new 18 U.S.C.
371) of conspiracy to violate Internal Revenue Aect involves moral turpitude
where object was to defraud U.S.—Fair hearing.

(1) Conviction under 18 U.8.C. 88 (now 18 U.S.C. 871) of conspiracy to vio-
late the Internal Revenue laws involves moral turpitude when a composite
of all specifications in the indictment shows that the object of the con-
spiracy was to defraud the United States by avoiding taxes. (Matter of
G—— 7 I. & N. Dec. 114, distinguished.)

(2) That respendent was awaiting trial on a criminal indictment at the time
of the deportation proceeding did not preclude a fair hearing on the depor-
tation charge relating to prior criminal convictions.

CHARGE :

Order: Act of 1952—Rection 241(a) (4) [8 U.8.C. 1251(a) (4) ]—After entry
convicted of two crimes involving moral turpitude, to wit: Con-
spiracy to violate the Internal Revenue laws, 18 U.S.C. 88 (2
offenses).

BEFORE THE BOARD

Discussion: The respondent appeals from an order entered by
the special inquiry officer on August 10, 1959, directing his deporta-
tion as an alien who after entry has been convicted of two crimes
involving moral turpitude, not arising out of a single scheme of
criminal misconduct, to wit, conspiracy to violate the Internal
Revenue laws, section 88, title 18, U.S.C. (two offenses). Xxcep-
tions are directed to matters of procedure and to the legal con-
clusion that after entry respondent has been convicted on two
separate occasions of crimes involving moral turpitude.

The respondent, a native and citizen of Italy, male, married, 59
years of age, last entered the United States through the port of
New York for permanent residence on July 4, 1922. He was con-
victed on December 29, 1938, in the United States District Court
for the Northern District of Indiana (Hammond Division) and
sentenced to 180 days’ imprisonment on a “finding of guilty by
(the) court” of the offense charged in a single-count indictment,
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to wit: «(Conspiracy to violate Tnternal Revenue Act, Sevuvis ¥
Title 18, Usc., * * % gentenced on One count of indictment”
(Exh. 11).

Respondent on the 10th day of June, 1941, Was again convicted in
the same court (South Bend PDivision) on @ “plea of ouilty” of the
offense charged In @ single-count indictment, t0 wit: “Violation of
Internal Revenue Code, section g8, Title 18, * * ¥ Tnternal Revenue
Conspiracy” (Exh. 12). He was sentenced O imprisonment for
2 years. .

The respondent during the hearing stated his name for the rec-
ord, admitted that he Wwas served with an order to show cause and
notice of hearing and thereafter upon advice of counsel stood mute,
claiming privilege under the Fifth ‘Amendment to the Constitution
of the United States! The evidence relied upon by the special
nquiry officer to establish deportabﬂity is found in & sworn state-
ment taken from the respondent on April o7, 1959 (Exh. 4), and
identified by both the interrogating jmmigration officer and the
transcriber; the court records of the conspiracy convictions 11 1938
and 1941 of a person by the same name as the respondent (Exhs. 11
and 12), an testimony of 4 witnesses Who identified 6 fingerprint
records (Exhs. 15-20) as those Jf a person bY the same name 3as
respondent who was served with an order to show cause in this
proceeding, served sentences in Federal institutions which coincide
with those imposed by the United States District Court as shown in
the eourt records entered 2 exhibits 11 and 12 and was ﬁngerprinted
as an alien on September 23, 1940 (Exh. 18).

There are 36 assignments of error. They charge erroT in matters
of procedure and law. They will be grouped for discussion under
the following headings: .

(1) Abuse of the special jpquiry officer’s diseretion;

(2) Proceedings conducted in an atmosphere of prejudice;

(3) Error ip admitting the documentary evidence relied upon by the Govern-

ment',
(4) The quantum of proof; and
(5) The issue of deportability.

1. ABUSE OF DISCRETION

Error is agsigned to the denial of two motions submitted by T
spondent’s counsel during the course of the hearing. Counsel urg
that there oxisted no urgency in proceeding with the hearing
the interests of the Government did not require dispateh. Couns
also urges that the special inquiry officer erred in failing to U
minate the hearing on the basis of his motion alleging that t

IS

1 Respondeht invoked the Fifth Amendment 08 some 86 occasions during
hearing. ) i
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order to show cause fails to state a cause of action against the
respondent.

‘We find no abuse of discretion on the part of the special inquiry
officer in denying the motions. The order to show canse was served
upon the respondent on Jume 5, 1959. There were postponements
prior to the hearing of July 6, 1959. Counsel was retained by
the respondent on June 14, 1959. The fact that a criminal action
was pending against the respondent at the time of the hearing did
not prejudice any rights guaranteed him under the Fifth and
Sixth Amendments to the Constitution of the United States. The
respondent, in defending a deportation charge based upon prior
criminal convictions, was in no danger of self-incrimination.

Counsel maintains that the special inquiry officer abused his dis-
cretion when he failed to grant a comtinuance and this action placed
the respondent in a position of waiving his right to apply for dis-
cretionary relief under the immigration laws. It is argued that
respondent was not in a position to make the required showing of
good moral character during the deportation proceeding because
that would amount to waiving his privilege against self-incrimina-
tion in the pending criminal case.

The respondent has the burden of establishing his eligibility for
discretionary relief (8 CFR 242.16(e)). An alien seeking a favor-
able exercise of discretion cannot limit the area of the Attorney
General’s Inquiry by refusing to answer pertinent questions on the
ground that his answers may incriminate him. A full disclosure of
all pertinent information is inherent to an act of grace by the
sovereign. We find no abuse of discretion on the part of the special
inquiry officer in refusing to grant a continuance to permit the
termination of the criminal case then pending against the respond-
ent. Cf. Matter of T~ , 7T 1. & N. Dec. 697 (B.I.A., Mar. 26,
1958). We agree with the special inquiry officer that a continuation
was not warranted under the circumstances.

Counsel urges that the special inquiry officer erred in denying
respondent’s motion to terminate the proceedings on the ground
that the order to show cause did not specify offenses which are
crimes involving moral turpitude. Section 242(b) of the Immigra-
tion and Nationality Act (8 U.S.C. 1252(b)) provides, infer alia,
“the alien shall be given notice, reasonable under all the circum-
stances, of the nature of the charges against him and of the time
and place at which the proceedings will be held.”

The order to show cause served upon the respondent informed
him that he was “subject to be taken into custody and deported
pursuant to the following provision of law:

Section 241(a)(4) of the Immigration and Nationality Act, in that you at
any time after entry have been convicted of two crimes involving moral tur-
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pitude not arising out of a single scheme of criminal misconduct, to wit, con-
spiracy to violate Internal Revenue Act, section 88, Title 18, U.B.C,, two
offenses.”

The order to show cause fully informed the respondent that his
deportation was sought because of convictions on December 29, 1938,
and June 10, 1941, for conspiracy to violate the Intermal Revenue
laws (allegations 4 and 5 of Exh. 1). The respondent was also
informed that he was a native of Italy, who last entered the United
States through the port of New York on July 4, 1922, and that he
would be accorded a hearing in the New Post Office Building at
Chicago, Illinois, on June 15, 1959, at 8:30 AM. (Exh. 1).

Counsel concedes that in an immigration proceeding “we are not
hold to the strictness that is required in indictment (criminal)
proceedings.” It has been held that an indictment charging con-
spiracy to unlawfully engage in the liquor business and to conceal
whiskey with intent to defraud the Government of the tax thereon
is not deficient because it did not allege the particular laws the
defendants conspired to violate (Schefano v. United States, 84
F2d 518 (C.C.A. 5, 1936)).

We are of the opinion that respondent was given reasonable
notice of the nature of the charge against him (section 242(b),
supra). The factual statements relative to his 2 convictions of con-
spiracy to violate the Internal Revenue laws were of sufficient clarity
to enable him to procure witnesses and make a proper defense
thereto. Since the doctrine of res adjudicata has no application to
an administrative proceeding, the Immigration Service is not held
to the strict requirement which prevails in criminal proceedings, to
wit, that the indictment charge the essential facts so specifically
that the judgment rendered will be a complete defense to a second
prosecution for the same offense. Cf. Maiter of K— 3 1. & N.
Dec. 575, 577; Pearson v. Williams, 202 U.S. 281, 284 (May 14,
1906).

IL. PROCEEDINGS CONDUCTED IN AN ATMOSPHERE OF PREJUDICE

Counsel urges that the special inquiry officer was prejudiced
against the respondent by reason of the voluminous and inflamma-
tory publicity resulting from his appearance before an investigat-
ing committee of the United States Senate during June of 1959.
It is also alleged that the special inquiry officer allowed the exam-
ining officer to examine the respondent in an inflammatory, re-
dundant and illegal manner to the further stimulation of adverse
publicity and in derogation of the respondent’s right to a hearing
in a dispassionate and judicial atmosphere.

" We find no merit to the charge that the special inquiry officer
and the examining officer conducted the proceeding in an atmosphere
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of obvious prejudice against the respondent. The fact that re-
spondent was awaiting trial on an indictment charging bribery of
an Indiana State officer at the time of this proceeding does not
preclude a fair hearing to the respondent in an immigration pro-
ceeding. We find no evidence of record that the special inquiry
officer and the examining officer were influenced by this facter. Cf.
Matter of M- , 5 1. & N. Dec. 261, 262 (B.1.A., June 1, 1953).

III. ERROR IN ADMITTING THE DOCUMENTARY EVIDENCE

Counsel maintains that the special inquiry officer erred in ad-
mitting the documentary evidence relied upon by the Government
to sustain the charge that respondent is deportable as a twice con-
victed alien. She urges that since respondent elected to stand mute
during the hearing the documentary evidence violated his privilege
against self-incrimination. She also urges that the fingerprint charts
(Exhs. 15 through 20) were not properly qualified and that one
of them (Exh. 17) had been obtained in violation of the respond-
ent’s rights under the Fourth and Fifth Amendments to the Con-
stitution.

Tt is settled law that deportation proceedings are civil in nature
and not criminal (Carlson v. Landon, 342 U.S. 524 (1952)). Ad-
ministrative tribunals are not bound by the rules of evidence pres-
ent in judicial proceedings except those perpetuated in governing
regulations. Sechoeps v. Carmichael, 177 F.2d 391, 395 (C.C.A. 9,
1949) ; United States ex rel. Impastato v. O'Rourke, 211 F.2d 609
(C.C.A. 8, 1954), and cases cited.

The protection afforded the respondent by the Fourth and Fifth
Amendments has not been violated by the introduction of the docu-
mentary evidence relied upon by the Government. There is no
evidence before us that any of the documents were obtained by an
“unreasonable search and seizure” in violation of the Fourth Amend-
ment. The privilege against self-incrimination guaranteed by the
Fifth Amendment does not extend to the use of fingerprint records
when they serve as a basis for identification (United States v. Kelly,
55 F.2d 67 (C.C.A. 2, 1932) 5 Holt v. United States, 218 U.S. 245,
9252). We find on this record that the hearing was conducted in
accordance with the prescribed regulations (8 CFR 242) and that
the introduction of the documentary evidence here under considera-
tion does not constitute a violation of the protection guaranteed
the respondent by the Fourth and Fifth Amendments.

IV. THE QUANTUM OF PROOF

We next turn to the issue of whether as a matter of law the
respondent is deportable on the charge that after entry he has been
convicted of 2 crimes involving moral turpitude not arising out of
a single scheme of criminal misconduct. Counsel maintains that
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the Government has failed in its proof against respondent in that
there is insufficient evidence to identify him as a co-conspirater in
either of the 2 criminal offenses which serve as a basis for the find-
ing of deportability.

We have carefully studied the evidence in its entlrety and are
satisfied that the testimony of the Government witnesses ade-
quately establishes that the respondent in this proceeding is iden-
tical with the person whose fingerprint records were introduced in
evidence as exhibits 15 through 20. The documentary evidence,
together with the identifying testimony of the Witnesses, is in our
]udgment sufficient to support the special inquiry officer’s conclu-
sion that the respondent, as a co-conspirator, was convicted of the
2 offenses described in the judgments of conviction entered as ex-
hibits 11 and 12. The conclusion of the special inquiry officer is
supported by rulings of the Supreme Court to the effect that where
there is a duty to speak an inference may be drawn from the re-
fusal of an alien to testify on his own behalf in a deportation pro-
ceeding and such an inference is evidence. United States ex rel.
Bilokumsky v. Tod, 263 1.8. 149, 153 (1923); Hyun v. Landon,
919 F.2d 404, 409 (C.C.A. 9, 1955), af’d 350 U.S. 816; cf. Matter
of V——, 7 I. & N. Dec. 308 (B.LA., 1956).

V. THE ISSUE OF DEPORTABILITY

A preponderance of substantial and probative evidence establishes
that the respondent subsequent to entry has been convicted on 2
occasions for conspiracies to violate the Internal Revenue laws of
the United States (Exhs. 11 and 12). There is no dispute relative
to the finding that the offenses did not arise out of a single schems
of criminal misconduct. Counsel, however, does except to the spe-
cial inquiry officer’s conclusion that the respondent has been con-
victed of 2 conspiracies which involve moral turpitude.

Counsel contends that as a matter of law the respondent has not
been convicted of 2 separate offenses which involve moral turpitude,
because the records of conviction charge conspiracy to violate the
Internal Revenue laws by the commission of several described sub-
stantive offenses and since some of the substantive offenses charged
in the indictments do not involve moral turpitude, the lowest grade
of the substantive offense necessary to sustain the conspiracy con-
viction is the one which must be imputed to the conviction record
as a whole. Counsel also urges error on the part of the special
inquiry officer in relying on the Supreme Court’s decision in the case
of Jordan v. DeGeorge, 341 U.S. 223 (1951), as controlling in the
instant case. Counsel maintains that the decision in the De(reorge
case (supra), is not the law of the case in this proceeding, even if it
is proven that the respondent was one of the co-conspirators con-
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victed with DeGeorge as shown by the record of conviction entered
ag exhibit 12.

We agree with counsel that the Supreme Court’s decision with
respect to the alien De(George does not establish the law of the case
in the instant proceeding. However, it is not an error of law on
the part of the special inquiry officer to state in his decision that
the conclusion reached by the Supreme Court in the DeGeorge case
(supra), to wit, “that the crime of conspiracy to defraud the United
States is a crime involving moral turpitude” is applicable in the
instant case. (See p. 7 of the special inquiry officer’s opinion.)

As a matter of law, a conspiracy to commit an offense involves
moral turpitude only when the offense which is the object of the
conspiracy involves moral turpitude (United States ex rel. Berlandi
v. Reimer, 80 F. Supp. 767 (S.D.N.X., 1939); Mercer v. Lence,
96 F.2d 122 (C.C.A. 10, 1938), cert. den. 305 U.S. 611). The
respondent was charged in the 1938 single-count indictment sub-
stantially as follows: That from about October 7, 1937, until the
fall of 1988, the defendants conspired together and with other per-
sons unknown to violate the Internal Revenue laws:

(1) By unlawfully, knowlingly and willfully defrauding the United States

of tax on distilled spirits.?
(2) By carrying on the business of a retail and wholesale liquor dealer in

such periods without bhaving paid the special tax required by law.3

(2) By removing and aiding in the removal of distilled spirits on which the
United States Internal Revenue tax had not been paid to a place not a dis-
tillery warehouse or a boended warehouse as required by law.4

(4) By concealing and aiding in the concealment of spirits so removed

(4, supra).
(5) By possessing 120 gallons of alcohol and other quantities of distilled

spirits which did not bear tax stamps.®
(6) By carrying on a business of a distillery without the required statutory

bond.®
(7) By making mash for distillation or for production of spirits in an un-

authorized distillery.”

The grand jury enumerated 9 overt acts committed by the de-
fendants in furtherance of the conspiracy. The respondent pleaded
guilty and was sentenced to 180 days’ impriscnment.

2 Sectivns 2833(a) and 2806(f) of the 1939 Internal Revewue Code define
this specification, the pertinent portions of which are set forth in Appendix A.

8 Section 38253 of the 1939 Internal Revenue Code defines this specification,
the pertinent parts of which are set forth in Appendix A.

4 Sections 2913 and 3321(a) of the 1939 Internal Revenue Code define this
specification (see Appendix A).

5 Sections 3320(a) and 2803(a) of the 1939 Internal Revenue Code define
this specification (see Appendix A).

87'his oifense is described in the penalty provision of section 2833(a) of the
1939 Internal Revenue Code (see Appendix A).

7 Section 2809(a) of the 1939 Internal Revenue Code defines this specification

(see Apperdix A).
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The December 1939 single-count indictment (Exh. 12) charged
that from July 15, 1939, to the time of the indictment the respond-
ent conspired with others to violate the Internal Revenue laws of
the United States:

(1) By wilifully defrauding fhe United States of tax on distilled spirits
(2, supra).

(2) By carrying on the business of a retail and wholesale liquor dealer in
distilled spirits without having paid the special tax required by law (3, supra).

(3) By removing and aiding in the removal of distilled spirits on which
the Internal Recvenue tax had not been paid to a place- other than a distil-
lery or bonded wherehouse as required by law (% supra).

{4) By concealing and aiding in the concealment of such removed spirits
(4, supra).

(5) By carrying on the business of a distiller without the required statu-
tory bond (8, supra).

(5) By setting up an unregistered still.®

(7) By making mash for distillation or for the production of distilled spir-
its on premises not duly authorized s a distillery (7, supra).

(8) By possessing and rransporting distilied spirits (4,875 gallons of alco-
hol and other quantities of distilled spirits), which were not stamped to de-
note the guantity contained therein or evidence of payment of Internal Rev-
enue taxes (3, supra).

The grand jury enumerated 1. overt acts committed by the de-
fendants in furtherance of this conspiracy. The respondent was con-
victed and sentenced te imprisonment for 2 years.

The respondent was convicted under section 83 of Title 18, United
States Code, for two conspiracies to violate the Internal Revenue
laws of the United States. Scetion 88 of Title 18, U.S.C.,% creates
9 crimes: (1) conspiracy to commit an offense against the United
States, and (2) conspiracy to defraud the United States in any
manner or for any purpose.l?

“The Tnternal Revenue statutes have broken down the various steps
and phases of a continuous illicit distilling and distributing busi-
ness and made each of them separate offenses. Some of the offenses
defined by the revenue statutes involve moral turpitude and some
do not (19, supra). Both indictments in the instant case charge the
respondent with conspiracies “to violate the Internal Revenue laws
of the United States by the commission of various offenses against
the United States of America” (Exhs. 11 and 12).

The particular revenue statutes the respondent conspired to vio-
late are not designated but the specifications of both indictments
when considered in their entirety describe a large scale operation
of distilling, possessing, concealing, transporting distilled spirits on

8 Section 2810 of the 1639 Internal Revenue Code defines this specifieation
(see Appendix A).

9 Section 88 of Title 18, U.S.C,, is set forth in Appendix B.

10 Matter of G——, 7 1. & N. Dec. 114 (B.LA,, Feb. 9, 1956).
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which the United States Revenue tax had not been paid and carry-
ing on the business of retail and wholesale liquor dealer without
baving paid the required revenue tax. The specifications also
charge the respondent with conspiring to “unlawfully, knowingly
and willfully defraud the United States of tax on distilled spirits.” 11

The issue narrows to a determination of whether the conspiracies
here under consideration have as their objective the commission of
several offenses against the United States or do they by their very
nature have as their objective “to defraud the United States in any
manner or for any purpose.” It is well scttled that in an indict-
ment for conspiring to commit several offenses (where the con-
spiracy is the gist of the crime charged) it is not necessary to allege
with technical precision all the elements essential to the commission
of the offenses which are the object of the conspiracy.’? Further-
more, the object of the conspiracy need not be stated with the detail
required in an indictment for committing the substantive offense
(*2, supra). Certainty as to a common intent, sufficient to identify
the object of the conspiracy, is all that is necessary (%2, supra).
The separate offenses which comprise the conspiracies here under
consideration are primarily revenue statutes and were enacted by
Congress to prevent one who comes within their terms from de-
frauding the Government out of the tax levied upon the product
which they manufacture and distribute.13

The character and effect of a conspiracy is not to be judged by
dismembering it and viewing its separate parts, but only by looking
at it as a whole.’* This is precisely what the Supreme Court did
in the case of Jordan v. DeGeorge,® because in that case referring
to the December 1539 indictment the court said, “Less than a year
later, he (DeGeorge) returned to his former activities and in De-
cember 1939, he was indicted again with eight other defendants for
violating the same federal statutes (1937 indictment) * * * He
(DeGeorge) was charged with conspiring to ‘unlawfully, knowingly
and willfully defraud the United States of tax on distilled spirits’.”
This language is significant because the Supreme Court was refer-
ring to the same indictment that we have under consideration (Exh.
12). The language used by the Supreme Court also means that the
“same federal statutes” (substantive offenses) are involved in the
conspiracy described in exhibit 11.

1 See Appendix A for the several statutes defining the substantive offenses
charged.

2 Wong Tai v. United States, 278 U.S. 77, 81 (1927): Thornton v. United
Siates, 271 U.K. 414, 423 (1926) ; Williamson v. United States, 207 T.S. 425,
441 (1YUS).

13 Partson v. Uniied States, 20 ¥.2d 127, 129 (C.C.A. 8, 1927) ; Gant v. Bot-
tling Co., 29 S.E. 2d 488, 490 (Sup. Ct. So. Car., 1944).

14 United States v. Patten, 226 U.S. 525, 544 (1913).

15341 U.S. 223, 224, 225 (1951).
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The Supreme Court noted that DeGeorge was a large-scale vio-

lator engaged in a sizeable business. They referred to the fact that
the December 1939 indictment alone charged DeGeorge with process-
ing 4,675 gallons of alcohol and an undetermined quantity of dis-
tilled spirits. The court said, “At the rate of $2.25 a gallon then
in effect, the tax on the aleohol alone would have been over $10,000”
(see note 5 at 341 U.S. 225).
" The respondent herein is charged with possessing 2 total of
4,795 gallons of alcohol and an undetermined amount of distilled
spirits in the 2 indictments returned agaiust him in 1938 and 1039
(Exhs. 11 and 12). Under the circumstances we consider the re-
spondent herein a large-scale operator engaged in a sizeable busi-
ness of distilling, transporting, concealing and selling aleohol and
distilled spirits. The tax on the total amount of alcohol at the rate
of $2.25 per gallon amounts to approximately $10,789.

The purpose of section 88 of Title 18, U.S.C. (now section 371 of
Title 18), (%, supra) is to protect the Government of the United
States from imposition through conspiracy to cheat and defraud
in respect of its rights, privileges, operations and functions, as well
as in respect to property such as taxes levied under the revenue
laws® The Supreme Court said in the DeGeorge case (supra),
“Froud is the touchstone by which this case should be judged.”
We can find no distinguishing features in the case before us which
would permit a different judgment on our part. There is no doubt
in our mind that the character and effect of the several oifenses set
forth in the indictments here under consideration charge conspira-
¢ies to defraud the United States Government by violation of its
revenue laws.?

Counsel urges that in the DeGeorge case (supra) the Supremse
Court had before it a stipulation that the alien was convicted of
conspiracies which included the element of an intent to evade the
payment of taxes and that since there was no comparable stipula-
tion in the instant case, then DeGeorge is not controlling insofar
as the respondent is concerned. There is no evidence of record to
support counsel’s allegation with regard to the stipulated premise
in the DeGeorge case. It is crystal clear, however, from a reading
of the Supreme Court’s decision in the DeGeorge case (supra) that
the Court fully considered the substantive offenses which were the
object of the conspiracies. Referring to DeGeorge’s 1937 indict-

16 O United States v. Keitel, 211 U.S. 870, 393 (1908); Heald v. United
States, 175 F.2d 878, 830 (C.C.A. 10, 1949); United States v. Weinbery, 129
F. Sapp. 514, 523, 524 (U.S.D.C. Pa, 1083), aff’d 226 F.24 161, 167 (C.C.A. 3,
1955).

It was said in the case of Fields v. United States, 221 Fed. 242, 245
(C.C.A. 4, 1915), cert. den. 288 U.S. 640, that “fraud upon the Government by
violation of its revenue laws is a crime involving moral turpitude.”
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ment the Court said, “* * * Respondent was indicated under 18
U.S.C. 88 for conspiring with seven other defendants to violate 12
sections of the Internal Revenue Code. The indictment specifically
charged him (DeGeorge) with possessing whiskey and alcohol “with
intent to sell it in fraud of Jaw and evade the tax thereon’. He was
further accused of removing and concealing liquor ‘with intent to
defraud the United States of the tax thereon’” Referring to the
December 1939 indictment the Court said, “He was charged with
conspiring to ‘unlawfully, knowingly, and willfully defraud the
United States of tax on distilled spirits’” (supra % at p. 224). The
argument that an intent to defraud was stipulated in the DeGeorge
case finds no support in the Supreme Court’s decision.

It may be argued that our decision in the instant case is not
supported by the conclusion reached in Matter of @ , 7 1. & N.
Dec. 114 (B.I.A., Feb. 9, 1956). We find the two cases distinguish-
able. The indictment in the & case charged in 5 counts, 4 sep-
arate violations of the Internal Revenue laws. The fifth count
charged a conspiracy to violate the same substantive offenses set
forth in the first 4 counts. G was convicted on all five counts.

Moral turpitude was not an element of the offenses set forth in
the first 4 counts. It was clear from a reading of the fifth count
that G was indicted for conspiring with others “to commit
offenses against the United States.” We reasoned that if the sub-
stantive offenses set forth in the first 4 counts did not involve moral
turpitude the fact that the alien conspired with others to commit
the same offenses would not, per se, render them turpitudinous.

Here we are confronted with an entirely different situation. The
respondent was not indicted for violations of substantive offenses
defined by the Internal Revenue laws. The two indictments with
which we are concerned represent two conspiracies, charged in single
counts and committed on two separate occasions. The several spe-
cifications set out in both indictments do not in each instance em-
ploy the technical language of the statutes involved. They do not
n every instance fully specify each and every element of the sub-
stantive offense described in the statutes® concerned. However, a
composite of all the specifications permit of only one construction,
namely, that each indictment charges a conspiracy to defraud the
United States Government by avoiding taxes levied under the In-
ternal Revenue laws. We had in mind the precise situation pre-
sented by the instant case when we said in Matter of @ , Supra,
that “it is hard to conceive of a situation where two or more in-
dividuals conspire with each other to “fail to pay taxes imposed by
law on said distilled spirits’ and nol have an intent to evade said
taxes.”

15 See Appendix A for the statutes involved.
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There is no application for discretionary relief before us. The
findings of fact and conclusion of law entered by the special in-
quiry officer on August 10, 1959, are hereby affirmed. An appro-
priate order will be entered.

Order: It is directed that the appeal be and the same is hereby
dismissed. )

APPENDIX “A”

Section 2833(a), Internal Revenue Code of 1939—Distilling without
giving bond. ’

Any person who shall carry on the business of a distiller without
having given bond as required by law, or who shall engage in or
carry on the business of a distiller with intent to defraud the
United States of the tax on the spirits distilled by him, or any
part thereof, shall, for every such offense, be fined not less than
$100 nor more than $5,000 and imprisoned for not less than thirty
days nor more than two years. * * *

Section 2806(F), Iniernal Revenue Code of 1939—Tax fraud by
Distiller.

“Whenever any person engaged in carrying on the business of a
distiller defrauds or attempts to defraud the United States of the
tax on the spirits distilled by him, or of any part thereof, he—
* * * [The penalty provides for forfeiture a fine of not less than
$500 nor more than $5,000 and imprisonment for not less than six
months nor more than three years.]

Section 3253, Internal Revenue Code of 1939—Penalties and for-
feitures for nonpayment of special tax.

Any person who shall carry on the business of * * * wholesale
Liquor dealer, retail liquor dealer, wholesale dealer in malt liquors,
retail dealer in malt liquors, or manufacture of stills, and will-
fully fails to pay the special tax as required by law, shall, for every
such offense, be fined not less than $100 nor more than $5,000 and
be imprisoncd for not less than thirty days nor more than two
years, * * ¥

Section 3321(a), Internal Revenue Code of 1939—Removal or con-
cealment with intent to defraud the revenuve.

Every person who removes, deposits, or conceals, or is concerned
in removing, depositing, or concealing any goods or commodities
for or in respect whereof any tax is or shall be imposed, with inteat
to defraud the United States of such tax or any part thereof, shall
be liable to a fine of not more than $5,000 or be imprisoned for
not more than three years, or both.

546



Section 2913, Internal Revenue Code of 1939—Penalty for unlawjful
removal or concealment of spiriis.

‘Whenever any person removes, or aids or abets in the removal of,
any distilled spirits on which the tax has not been paid, to a
place other than the Internal Revenue bonded warehouse provided
by law, or conceals or aids in the concealment of any spirits so
removed, or removes, or aids or abets in the removal of, any dis-
tilled spirits from any such warehouse authorized by law, in any
manner other than is provided by law, or conceals or aids in the
concealment of any spirits so removed, he shall be liable to s
penalty of double the tax imposed on such distilled spirits so re-
moved or concealed, and shall be fined not less than $200 nor more
than $5,000, and imprisoned not less than three months nor more
than three years.

Section 33%20(a), Internal Revenue Code of 1939—Possession with
intent to sell in fraud of law or to evade tazx.

Every person who shall have in his custody or possession any
goods, wares, merchandise, articles, or objects on which taxes are
imposed by law, for the purpose of selling the same in fraud of the
Internal Revnue laws, or with design to avoid payment of the taxes
imposed thereon, shall be liable to a penalty of $500 or not less
than double the amount of taxes fraudulently attempted to be evaded.

Section 2803(a), Internal Revenue Code of 1939—Stamps for con-
tainers of distilled spirits.

No person shall transport, possess, buy, sell, or transfer any dis-
tilled spirits, unless the immediate container thereof has affixed
thereto a stamp denoting the quantity of distilled spirits contained
therein and evidencing payment of all Internal Revenue taxes im-
posed on such spirits. * * *

Section 2809(a), Internal Revenue Code of 1939—Definitions.

Every person who produces distilled spirits, or who brews or
makes mash, wort, or wash, fit for distillation or for the production
of spirits, or who, by any process of evaporation, separates alco-
holic spirit from any fermented substance, or who, making or keep-
ing mash, wort, or wash, has also in his possession or use a still,
shall be regarded as a distiller.

Section 2810, Internal Revenue Code of 1939—Registry of stills.

Every person having in his possession or custody, or under his
control, any still or distilling apparatus set up, shall register the
same with the collector of the district in which it is, by subscrib-
ing and filng with him duplicate statements, in writing, setting
forth the particular place where such still or distilling apparatus
is set up, the kind of still and its cubic contents, the owner thereof,
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his place of residence, and the purpose for which said still or
distilling apparatus has been or is intended to be used; one of
which statements shall be retained and preserved by the collector,
and the other transmitted by him to the Commissioner. Stills and
distilling apparatus shall be registered immediately upon their be-
ing set up. ’

And every person having in his possession or custody, or under
his control, any still or distilling apparatus set up which is not
so registered, shall pay a penalty of $500, and shall be fined not
less than $100, nor more than $1,000, and imprisoned for not less
than one month, nor more than two years. * * *

APPENDIX “B”

Section 88, Title 18, U.8.C. (now section 371 of Title 18)—Con-

spiracy to commit offense against United States.
. If two or more persons conspire either to commit any offense
against the United States, or to defraud the United States in any
manner or for any purpose, and one or more of such parties do any
act to effect the object of the conspiracy, each of the parties to such
conspiracy shall be fined not more than $10,000, or imprisoned not
more than two years, or both.
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