MarTER OF C—n
In DEPORTATION Proceedings
A-4968536
Decided by Boerd February §, and May 2§, 1060

Deportabllity—Section 241(a)(6), 1952 act, member of Communist Party after
entry—Charge properly based on earlier entry where residence not subse-
quently abandoned.

Respondent was admitted for permanent residence n 1829; abandoned United
Btates residepce in 1031; reentered unlawfully & year later in 1939: was
ggzain admitted for permanent residence in November 1940 with a quota
immigrant visa after an overnlght’s absence in Canada.

Respondent 1 charged with belng deportable under section 241(a) (8} of the
Immigration and Natlonality Act based upon membership In the Commuonist
Party of the United States after his 1982 entry. Evidence showed that
respondent was a member of the Commuuist Party from 1927 to 1088 within
holdings of Rowoldt and Galvan.

Supreme Court’s ruling in Bonetti v. Eogers, 856 U.B. 601, does not require
dismiseal of charge hecauyse based ob respondent's 1032 entry. Bonetdi is
based on novel facts and elrcumstances, partlculérly sbandonment of prior
lawful residence and an administratively adjudicated lawful admission when
he made & pew entry in 1088. Here, there was no abapndonment of prior
(1932) residence but a mere technical adjustment of status folowing an
overnight’s nbsence. Unlike Bonettd, the ground of deportation here is as-
signed under the Immigratlon snd Nallonality Act, which daﬁne.s “antry™
a8 any comipg of an alien from a forelgn port or place.

CHargEs:

Warrant: Act of 1552—Section 241{a) (1) [8 U.8.C. 1251(aj (1) j—Excluda-
ble at tlme of entry by Act of Qctober 16, 1918, ns amended, to
wit, member of Communist Party prior to entry (8§ U.B.C. 137).

Lodged: Aet of 1952—Section 241(a){6) [8 T.R.C. 1251(a) (8)]—Member
of Communlst Party of the United States after entry.

BEFORE THE BOARD
{February 4, 1860}

Discussion: The case comes forward on appeal from the order of
the special inquiry officer dated September 28, 1959, denying the
respondent’s application for suspension of deportation and direeting
that he be deported solely on the lodged charge.

The record relates to a native of KEngland, subject of Great
Britain, 60 years old, male, who first entered the United States on
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February 28, 1926, at Detroit, Michigan, and was admitted for
permanent residence upon presantation of an immigration visa. In
June 1581 he abandoned his residence in this country and went back
te England, where he remained for a period of. about 11 or 12
months, He left England in 1982 ag a visitor to Canada, and re-
entered this country in 1832. However, at the time of his inspec-
tion by an immigration officer the respondent did not reveal his
absence to England and indicated to the inspeeting officer that he
was returning after:a one-day visit to Canada. He presented the
hirth certificate of hie son and gas.and electric bills 'which he had
paid in Detroit, end was theréupon admitted as a returning resident.
He was not st thit time in possession of any docunients reqnired
for adimission as an immigrant.” The respondent acknowledged that
he ‘was gware that his entry into the Unitéd States at that {ime
was illegal and he thereafter adjusted his eniry. by obtaining a
passport from the British Consul in Detroit, staying overnight in
Canada and obtaining a gnota immigrant visa -from the American
Congnlate on November 20 1940. He reentered the Tnited States for
permanent residence on the same day at the port of Detroit, Michi-
gan, an& wak admitted a5 &’ quots immigrent. - He has since res
mained th the United SBtates except for s visit of a few hours to
Canads in 1945 from which he returned mpon presentation of his
resident alien’s border-crosmng card.

The proceedings in this case were instituted in 1953, snd on
Decansber 18, 1953, we affirmed: the - -finding of deportablllty on the
charge stated in the warrant of arrest. -Thereafter, the matter was
in court, was subsequently Teopened ‘pursuant to st_ipula.timi, and
on Januaf'y 28, 1958, we dismissed the appeal from the decision of
the special inguiry officer dated October 14, 1957, finding the respond-
ent deportable on bhe.slodged charge. On Jtme 13, 1958, we gra.nted
a motion to reopen in view of. the Supreme Court decision in
Bonetti v. Rogers, 356 T.S, 691, and to permit the respondent to
epply for. suspension of deporiation,

The evidence regarding the respondent’s membership in the
Communist Party has been reviewed in our previoms orders and
there would be no point in again reviewing this material. It is suf- -
ficient to say that on the basiz of the testimony of witnesses and the
respondent’s own testimony, we find that -there was “mesningful
association” with the Communist Party ‘within the holding of Ro-
woldt v, Perfstta, 855 U.S. 115, and voluntary membership within
the meaning of Galvan v. Press, 347 U.S. 522,

The case of Bonetti v, Rogers, supra, involved an alien who was
admitted for permanent residence.in.1998, joined the' Communist
Party and was a member uitil 1988, In 1987 he departed from
the United States ubmdnnmg all rights of residence-under his entry
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in 1928, and was subsequently admitted to the United States as a
quota immigrant in 1988, In Qctober 1951, proceedings were insti-
tuted to deport him under sections 1 and 4(a) of the Anarchist Act
of 1918, as amended by section 22 of the Internal Security Act of
1050, as an “alien who has been, after sntry into the United States,
& member of the Communist Party.” In construing thai charge,
the court held that where an alien after his entry .into the United,
States leaves the United States with the intention of abandoning his
rights of residence in.this country, and later is again admitted to
the TInited States as an immigrant, he could be deported under
this statutory provision omly-if:he wes s member of a deportable
cless at the time of his sevond -emtwy or at any time thereafter;
in other words, en entry for permanent residence is no longer an
entry within the meaning of the statutory provision after the alfen
has left the United Stmtes with the intention of ‘abandoning his
regidence thérein.! _ | :

In the present case there-is involved anotheér charge, to wit,
section 241(a) (6} of the Immigration and Nationality Act, whick
chargres deportability of en alien who is, or at any time has been,
after entry, a member of the Communist Party. The same statute
now dsfines the term “entry’* in pertinent part as any coming of an
alien to the Unitéd States from a foreign port or place® A further
distinction may be noted in the instant case, in that, after the
respondent’s return to this country in 1932 theve was no subsequent
sbandonment of residence as existed in the Boneiti case, even
thongh there was an sdjustment of immigrant status by means of
an absence of & few hours in Canada and & return to the United
States with an immigrant viss. The record, however, makes it
apparent that no abendonment of the former residence was intended
at that time, nor is any claimed. The cage, therefore, 13 distingnigh-
able from the Bonelfi case and from the case of Berrebi v. Cross-
man, 208 F.2d 408, which involved ‘membership from 1937 to 1939
in the Communist Party of Tunisia, s stipulation as to lawful ad--
mission to the United States for permanent residence in 1948, and
likewise involved section 4(a) of the Act of October 16, 1918, as
amended by the Ihternal Security Aect of 1950.

The respondent at the reopened hearing made application for sus-
pension of deportation.- It is doubtful if he is eligible for suspen-
gion of deportation in-view of the fact that at the time a final
order of deportation was entered by this Board en December 18,
1953, the respondent did not possess the requisite 10 years' continu-
ous physieal presencs in the United States, sinece he had been ab-

1 8ee, Annotation: Bubversive AMens, 2 L. Bd. 24 1619,

3 Bection 101{a)(15), Immigration and Natlonality Act: 8 U.B.C. 110L(a)
(18}.
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sent to Canade in 19452 Even if we felt inclined to consider thu
application for suspension of deportation, despite the factors in
the case of respondent’s long residence in this country and family
ties of a permenent resident wife and an sdult citizen son, it is to be
noted that at prior hearings he failed to cooperate and choss to
remain rmute on the question regarding Communist Party member-
ship and declined at thet time to apply for any relief.* Such failure
to cooperate justifies s refusal of discretionary relief.

Order: It is ordered that the appeal be and the same is hereby
dismissed.

BEFORE THE BOARD
(May 24, 1080)

Discussion: The case i3 before us on motion of connsel requesting
reconsideration of our prior order of February 4, 1960, dismissing
the appeal from the order of the special inquiry officer dated Sep-
tember 28, 1959, ordering deportation on the lodged charge stated
above, : '

The facts, briefly stated, relate to a native of England, subject
of Great Britain, 60 years old, male, who first entered the United
States on February 23, 1926, and was admitted for permanent
residence npon presentation of an immigration visa. He abandoned
his residence in this country in June 1931 and returned to England,
where he remained for a period of approximately a year. He en-
tered Canads in 1932 as o visitor, He obtained entry inte the
United States by posing as & réturning resident, concesling his
abandonment of residence and return to England, and was admitted
as a nonquota retnrning resident under the provisions of section
4(b) of the Immigration Act of 1924 {8 U.B.C. 204¢(b)). Aware
that this entry into the United States was illegal, he sought to ad-
just his entry by obtaining s passport from the British Consul
in Detroit, staying overnight in Canade, obtaining a quota immi-
grant visa from the American Consulate on November 20, 1540, and
reentering the United States as a quota immigrant after an over-
night absence in Canada. His only other absence hes been for a
visit of 8 few hours to Canads in 1945, from which he returned
npon presentation of a resident alien’s border-crossing card, We
have already found the evidence establishes the respondent’s mem-
bership in the Communist Party of the Uniteéd States at various
times between 1927 and 1988. :

Counsel in his present motion again argues the applicability of
Bometti v. Rogers, 356 U.S. 691. It is ‘contended that under the

;Hutter of 0—L——, T L & N. Dee. 187; Muatier of O—, T 1. & N, Dec.
457,

A Jimenez v. Borber, 252 ¥.24 550, cort, den, 855 U.2, 008,
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holding of the Supreme Court in the Bonetii case the proceedings
should be terminated. -

The Bonetti case was carefully considered by us previcusly. To
roview, Bonetti was g lawful permanent resident of the United
" States from November 1, 1923, to June 928, 1987, when he departed -
voluntarily to go to Spsin and fight in the Spanish Republican
Army, abandoning oll rights of residence in the United States. His
Communist ‘Party membership. existed from 1932 to 1986. There-
after, he came to the United States on September 19, 1988, as a
new “quota immigrant,” was excluded by a board of specizl inquiry,
but the order was reversed on administrative appeal and on Ocio-
ber 8, 1038, he was admitted for permanent residence as a quota
immigrant, Based upon the novel factual situation and ecircum-
gtances of the case, particularly the elaments of abandonment of the
prior liwful residence in the United States and the subsequent
adminisgtratively adjudicated lawful entry, the Supreme Court held
that the latter entry constituted “the time of entry into the United
States” within the meaning of section 4(a) of the Act of October 16,
1918, as amended by section 22 of the Internal Security Act of
1950, and einee the alien there was not a member of the Communist
Porty “at the timé of entry into the United States” on Qctober 8,
1938, and had not been" & member “at any time thereafter,”’ ha was
not: deportable mnder section 4(a) of the Aet of October 16, 1918,
as amended by section 22 of the Internal Security Act of 1950,

In the present case, the “novel circumstances” which wera de-
cisive in the decision of the majority opinion of the Supreme Court
- are not present. The respondent’s membership in the Communist
Party herein existed during a period of his illegal residence in the
United States; there is not present the abandonment of former law-
ful residence but merely an attempted adjustment after one night’s
absence fo Canada; and no administratively edjudicated lawful:
entry. The ground of deportability herein is predicated upon a
different section, to wit, section 241(a) (6) of the Immigraticn and
Nationality Aect (8 U.8.C. 1251 (a) (6)}, and the entry of November
20, 1940, occurred subssquent to the enactment of the Alien Registra-
tion Act of 1940 (54 Stat. 670), approved June 28, 1940. In view
of these differences, it is believed that the “novel circmmnstances”
of the Bonetti case are not herein present and the principles applied
to those “novel circumstances” are not apposite here. The motion
will be denied.

Order: It is ordersd that the motion to reconsider cur prior
order of February 4, 1960, dismissing the appeal from the order of
the special inquiry officer dated September 28, 1959, directing de-
portation on the lodged charge be and the same is hereby denied.
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