8§ 1003.6 Stay of execution of decision

(a) Except as provided under section 236.1 of this chapter, section 1003.19(i), and paragraph (b) of
this section, the decision in any proceeding under this chapter from which an appeal to the Board may
be taken shall not be executed during the time allowed for the filing of an appeal unless a waiver of
the right to appeal is filed, nor shall such decision be executed while an appeal is pending or while a
case is before the Board by way of certification.

(b) The provisions of paragraph (a) of this section shall not apply to an order of an Immigration Judge
under section 1003.23 or section 242.22 of 8 C.F.R. chapter | denying a motion to reopen or
reconsider or to stay deportation, except where such order expressly grants a stay or where the
motion was filed pursuant to the provisions of section 1003.23(b)(4)(iii). The Board may, in its
discretion, stay deportation while an appeal is pending from any such order if no stay has been
granted by the Immigration Judge or a Service officer.

(c) The following procedures shall be applicable with respect to custody appeals in which DHS has
invoked an automatic stay pursuant to 8 C.F.R. section 1003.19(i)(2).

(1) The stay shall lapse if DHS fails to file a notice of appeal with the Board within ten
business days of the issuance of the order of the immigration judge. DHS should
identify the appeal as an automatic stay case. To preserve the automatic stay, the
attorney for DHS shall file with the notice of appeal a certification by a senior legal
official that——

(i) The official has approved the filing of the notice of appeal according
to review procedures established by DHS; and

(ii) The official is satisfied that the contentions justifying the continued
detention of the alien have evidentiary support, and the legal
arguments are warranted by existing law or by a non-frivolous
argument for the extension, modification, or reversal of existing
precedent or the establishment of new precedent.

(2) The immigration judge shall prepare a written decision explaining the custody
determination within five business days after the immigration judge is advised that
DHS has filed a notice of appeal, or, with the approval of the Board in exigent
circumstances, as soon as practicable thereafter (not to exceed five additional
business days). The immigration court shall prepare and submit the record of
proceedings without delay.

(3) The Board will track the progress of each custody appeal which is subject to an
automatic stay in order to avoid unnecessary delays in completing the record for
decision. Each order issued by the Board should identify the appeal as an automatic
stay case. The Board shall notify the parties in a timely manner of the date the
automatic stay is scheduled to expire.

(4) If the Board has not acted on the custody appeal, the automatic stay shall lapse 90
days after the filing of the notice of appeal. However, if the Board grants a motion by
the alien for an enlargement of the 21-day briefing schedule provided in section
1003.3(c), the Board’s order shall also toll the 90-day period of the automatic stay for
the same number of days.

(5) DHS may seek a discretionary stay pursuant to 8 C.F.R. section 1003.19(i)(1) to
stay the immigration judge’s order in the event the Board does not issue a decision on
the custody appeal within the period of the automatic stay. DHS may submit a motion
for discretionary stay at any time after the filing of its notice of appeal of the custody



decision, and at a reasonable time before the expiration of the period of the automatic
stay, and the motion may incorporate by reference the arguments presented in its
brief in support of the need for continued detention of the alien during the pendency of
the removal proceedings. If DHS has submitted such a motion and the Board is unable
to resolve the custody appeal within the period of the automatic stay, the Board wiill
issue an order granting or denying a motion for discretionary stay pending its decision
on the custody appeal. The Board shall issue guidance to ensure prompt adjudication
of motions for discretionary stays. If the Board fails to adjudicate a previously-filed
stay motion by the end of the 90-day period, the stay will remain in effect (but not
more than 30 days) during the time it takes for the Board to decide whether or not to
grant a discretionary stay.

(d) If the Board authorizes an alien’s release (on bond or otherwise), denies a motion for discretionary
stay, or fails to act on such a motion before the automatic stay period expires, the alien’s release shall
be automatically stayed for five business days. If, within that five-day period, the Secretary of
Homeland Security or other designated official refers the custody case to the Attorney General
pursuant to 8 C.F.R. section 1003.1(h)(1), the alien’s release shall continue to be stayed pending the
Attorney General’s consideration of the case. The automatic stay will expire 15 business days after the
case is referred to the Attorney General. DHS may submit a motion and proposed order for a
discretionary stay in connection with referring the case to the Attorney General. For purposes of this
paragraph and 8 C.F.R. section 1003.1(h)(1), decisions of the Board shall include those cases where
the Board fails to act on a motion for discretionary stay. The Attorney General may order a
discretionary stay pending the disposition of any custody case by the Attorney General or by the
Board.
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