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A note on place names

Glossary

Department of Judicial Administration (within the Kosovo
provisional government)

Department of Justice (within UNMIK)

European Union

International Criminal Tribunal for the former Yugoslavia
Kosovo Correctional Service

Kosovo Force, the NATO-led international peacekeeping force
Kosovo Judicial Council

Kosovo Judicial Institute

Kosovo Police Service

Legal Systems Monitoring Section (within OSCE)

Office of the Legal Adviser (within UNMIK)

Special international police operation to investigate the March
violence

Organization for Security and Co-operation in Europe

One of originally four “pillars” of UNMIK. After May 2001
Pillar I became responsible for Justice and Police.

Provisional Institutions of Self-Government

The governments of the United States, France, Germany, the
United Kingdom and Italy

Special Representative of the United Nations Secretary-General
United Nations High Commissioner for Refugees

United Nations Mission in Kosovo

For the sake of clarity and consistency, in this report Human Rights Watch provides

both the Serbian and Albanian name at first mention of location. Subsequent references

are in the Serbian language only, since this is the English language practice (for example,

Pristina rather than Prishtine).






Executive Summary

The March 2004 violence across Kosovo was the most serious setback since 1999 in the
international community’s efforts to create a multi-ethnic Kosovo in which both the
government and society respect human rights. Widespread riots involving an estimated
51,000 people across Kosovo left nineteen people dead, almost a thousand wounded,
more than four thousand people displaced and hundreds of properties destroyed. But
the tragedy also offered an opportunity to demonstrate that those responsible would be
brought to justice. In the aftermath, the international community repeatedly stated that
justice would be done.

The criminal justice response to March 2004 provides a useful yardstick with which to
measure progress on accountability efforts in the province generally. After almost seven
years of international administration, it can no longer be argued that the international
community has had insufficient time to address the shortcomings in the legal
framework, the police, the prosecuting authorities and the courts.

Human Rights Watch research indicates that despite the rhetoric of the international
community and the local leadership that accountability for the March violence would be
achieved—that justice would this time be done—the reality is that accountability remains
a distant goal in Kosovo.

Assessing progress on accountability for March 2004 is made complicated by the fact
that there is no consensus among the international agencies tasked with overseeing the
criminal justice system about the total number of prosecutions. Statistics from the
Organization for Security and Co-operation in Europe (OSCE) indicate that 426
individuals have been charged for March-related offences, mostly minor offences such as
theft, with just over half resulting in final decisions. Figures from the United Nations
Mission in Kosovo (UNMIK) Department of Justice suggest 348 cases have been filed,
with a clear-up rate that appears to match the OSCE’s figure, but it is unclear whether
“cases” relate to individual or multiple defendants. But whichever figures one relies
upon, it is clear that progress has been limited.

Among the fifty-six “serious” cases (the number of defendants is unclear), which are
being prosecuted by and before international prosecutors and judges, progress has been
equally limited. By March 2006, only thirteen cases—Iess than one-quarter—had resulted
in final decisions, with another twelve dismissed or terminated. A further two appeared
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likely to reach trial. The remaining twenty-nine cases have not even reached the pre-trial
investigation stage.

It is also clear that those prosecutions that have resulted in convictions have often
attracted lenient sentences, including in cases in which international judges were
involved. In some cases sentencing was so lenient that it fell below minimum sentencing

guidelines.

There are complex reasons for the failure to bring to justice many of those responsible
for the March 2004 violence. A key factor was the entry into force of a new criminal
procedure code just weeks after the riots, which fundamentally restructured the criminal
justice system in Kosovo, giving prosecutors, rather than investigative judges, primary
responsibility for the conduct of investigations, and creating a new branch of the police
to support their efforts. Despite the profound importance of that change, insufficient
attention was given to operationalizing the new responsibilities of prosecutors and the

police.

Also important was the establishment of a special international police operation to
investigate the March violence. The operation failed to achieve its goals and was
eventually disbanded due to its ineffectiveness. As the operation was not integrated into
the criminal justice system, its failure impacted not only efforts in relation to March
2004, but also undermined the introduction of the reforms to the criminal justice system
by disenfranchising national police officers, and by masking the importance of
operationalizing the new branch of the police intended to support prosecutors in their
investigative role.

The failure of the special operation underscores general shortcomings in policing in Kosovo,
among international and national police alike. The police were largely passive in the conduct
of their investigations and prosecutions into the March cases, in many cases failing to
contact or follow up with victims and witnesses from minority communities. A lack of
coordination between international and national police also hampered investigations. And
few efforts were made to investigate, and where appropriate, to prosecute allegations of
police misconduct during the riots.

Prosecutors contributed to these deficiencies by failing to take on their new
responsibilities as investigative prosecutors, preferring instead to blame the police for the
poor quality and protracted nature of their investigations. Case management problems
and lenient sentencing practices undermined the success of the courts in delivering
justice for March, including in cases handled by international judges.
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These problems were compounded by a lack of effective oversight by the various
institutions in the United Nations administration tasked with developing the rule of law
in Kosovo.

Moreover, little or no effort has been made to conduct outreach in order to inform
affected communities about the outcome of investigations and prosecutions arising from
the March 2004 violence.

The inadequate criminal justice response to violence in March 2004 symbolizes one of
the greatest problems faced by Kosovo today—rampant impunity for crime, particularly
where it has a political or ethnic dimension. The track record on investigating and
prosecuting war and inter-ethnic crimes prior to March 2004 is extremely poort, despite
these cases also having been given priority within the criminal justice system.

The failure to deliver justice for March 2004 has reinforced the belief among Serbs and
other minority communities that there is no will to create accountability for violence
against minorities in Kosovo. While the international community likes to point to
progress in reconstructing damaged houses, the failure to ensure accountability
undermines efforts to promote return of displaced minorities to their homes and
bolsters the belief within minority communities that the violence of March is likely to
happen again.

The gap between the promise that those responsible for March would be held to
account, and the reality, should be a warning sign to the international community that
criminal justice in Kosovo is in crisis. To address that crisis, accountability for crimes,
including war crimes and attacks on minorities prior to March, must be put at the heart

of the political agenda, including in the status negotiations now underway.

Establishing the rule of law is a fundamental objective of the international administration
in Kosovo. That cannot be achieved in a climate of impunity. It is imperative that the
international community make good on its obligation to protect those within its
jurisdiction and to ensure that the perpetrators of all crimes in Kosovo—including war
crimes and crimes against minorities—are indeed brought to justice, as part of its
strategy to establish law and order. Urgent and meaningful steps are required to tackle
this culture of impunity before status is determined. Otherwise, Kosovo—regardless of
its future shape—will inherit a legacy of broken judicial institutions incapable of
ensuring fair and transparent justice in the territory.
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Key Recommendations

Human Rights Watch urges all stakeholders in the status negotiations process to firmly

place accountability issues, including for political violence, attacks on minorities, and war

crimes, at the top of their agenda. (For a full list of recommendations by institution see

section “Recommendations,” below.) Key recommendations include:

To the Institutions of the United Nations Mission in Kosovo (UNMIK),
including the OSCE Mission in Kosovo

Take immediate steps to put into place procedures that will ensure genuine
oversight of the judiciary. Clarify publicly the role of each institution—
international and national—involved in achieving this goal. Oversight should
include the mandated use of a computerized database and case management tools
in all courts.

Develop an action plan with a timeframe, in consultation with the international
and national police and prosecutors, to establish a judicial police branch to work
directly with investigative prosecutors in the investigation of criminal cases, as
required under the law. The action plan should include intensive theoretical and

field-based training components for police and prosecutors.

Develop concrete programs for collaboration between national and international
prosecutors and judges, aimed at ending their segregated functioning, and
improving professional standards among national prosecutors and judges.

Conduct an outreach and public information campaign, in collaboration with the
Provisional Institutions of Self-Government and justice system, to ensure that the
public is aware of the outcome of important cases, may access overall statistics on
conviction rates, and understands whom to approach with information about
investigations or prosecutions, and that members of the public are able to obtain
information on the status of cases in which they are a party or witness.

Take immediate steps to reinvigorate and prioritize Kosovo’s witness protection
programs, including legislative amendments and the adoption of new protocols
where necessary.

To the Provisional Institutions of Self-Government (PISG) and
National Criminal Justice System Actors in Kosovo

High-level government officials should publicly support police and prosecutorial
efforts to achieve success in solving serious, political, and inter-ethnic crime,
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including by emphasizing the duty of members of the public to cooperate with
such investigations and prosecutions as part of their civic responsibilities.

Establish a central computerized caseload management system for all courts in
Kosovo, in consultation with judges, prosecutors, the PISG Department of
Judicial Administration, the Kosovo Judicial Council, and the UNMIK
Department of Justice.

Carry out an evaluation to determine whether consolidation of the number of
courts in Kosovo would deliver a more efficient justice system and facilitate
monitoring of its operation.

To the Contact Group and the European Union (E.U.)

Ensure that a functioning criminal justice system, including accountability for
violence against minorities and war crimes, is accepted by all parties as integral to
the successful resolution of status for Kosovo.

The European Union should condition ongoing financial support to the criminal
justice system to observable improvements in policing, prosecutions, and the
work of the courts. Regular progress reports from the U.N. and PISG should be
supplemented by E.U. auditing and evaluation.

Provide the material support necessary to enable the creation of an effective
system for witness relocation and protection, including by making a public
commitment to relocate witnesses from Kosovo.
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Background

The Promise of Accountability for the March 2004 Violence in
Kosovo

The international community is] totally determined to find the perpetrators, to find those people
who are behind those kind of things, becanse they have tried to destroy the whole future of

Kosovo. They are responsible for severe crimes against humanity.’

—Harri Holkeri, UNMIK SRSG, March 24, 2004

Forty-eight hours of rioting by Kosovo Albanians between March 17 and 18, 2004,
involving an estimated 51,000 participants throughout Kosovo, left nineteen persons
dead, 954 wounded, and 4,100 displaced. At least 730 minority-owned homes, twenty-
seven Orthodox churches and monasteries, and ten public buildings providing services
to minorities (including a hospital, two schools, and a post office) were burned and
looted. The violence mainly affected Serb, Roma, Ashkaeli, and other non-Albanian
minority communities living in Kosovo, including people who had recently returned to
the province, but also had an impact on the Albanian community,? nine of whom died
during the riots.?

(The riots are discussed in detail in a Human Rights Watch report of mid-2004, derived
from research conducted in Kosovo in the immediate aftermath of the March events.
See Human Rights Watch, “Failure to Protect: Anti-Minority Violence in Kosovo,
March 2004.”4)

' Nebi Qena, “UN accuses Kosovo violence instigators of ‘crimes against humanity,
March 24, 2004.

2 It should be noted that although March 2004 did predominately affect minorities, several hundred Albanians
living in a minority position in the northern part of the province were also displaced as a result of the riots.

Agence France-Presse,

® The figure of nine Albanian dead (of a total nineteen) is as reported by the Organization for Security and Co-
operation in Europe (OSCE); these figures are used throughout this report. The Department of Justice told
Human Rights Watch that there had been twenty deaths related to the March riots, with twelve ethnic Albanians
among them. Human Rights Watch interview with Department of Justice staff, Pristina/Prishtine, February 23,
2006 (for the sake of clarity and consistency, Human Rights Watch provides both the Serbian and Albanian
name at first mention of location. Subsequent references are in the Serbian language only, since this is the
English language practice—for example, Pristina and not Prishtine).

* Human Rights Watch, “Failure to Protect: Anti-Minority Violence in Kosovo, March 2004,” A Human Rights
Watch Report, Vol. 16 No. 6 (D), July 2004, [online] http://hrw.org/reports/2004/kosovo0704/. See also
International Crisis Group, “Collapse in Kosovo,” Europe Report No. 155, April 22, 2004, [online]
http://www.crisisgroup.org/home/index.cfm?id=2627&I=1 (retrieved May 2, 2006).
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The criminal justice response to March 2004 provides a useful yardstick with which to
measure progress on accountability efforts in the province generally. First, after more
than six years of international administration, it can no longer be argued that the
international community has had insufficient time to address the shortcomings in the
legal framework, the police, the prosecuting authorities, and the courts.> Second, the
international community has itself emphasized that March marked a genuine turning
point in its efforts to create accountability for ethnic and political violence in Kosovo.

The resounding message from the international community and from the Kosovo
Albanian political leadership at the time was that the March violence was unacceptable
and that it would be “fixed.” Specifically, it was claimed that houses would be rebuilt to
their original state;® displaced persons would be cared for until return was possible;
deficiencies in security structures and lines of communication that had led to the failure
to protect would be remedied; and that those responsible would be brought to justice.

On March 17, 2004, a joint statement was issued on behalf of U.N. Mission in Kosovo
(UNMIK) Special Representative of the Secretary-General (SRSG) Harri Holkert, the
Provisional Institutions of Self-Government (PISG, the interim local government in
Kosovo), the E.U. Presidency, and the governments of the United States, France,
Germany, the United Kingdom and Italy (the so-called Quint). It contained a clear
commitment to create accountability: “The events of today and the last days will be
investigated, and those responsible for deaths and acts of violence will be prosecuted.””

The following day, the U.N. Security Council made clear the importance of
accountability, “reiterat[ing] the urgent need for the authorities in Kosovo to take
effective steps to enforce the rule of law, ensure proper security for all ethnic
communities and bring to justice all the perpetrators of criminal acts.”® The Council of
the European Union issued a similar call at its March 25-26, 2004 summit: “The

® In September 2002, the OSCE Mission in Kosovo asserted that “a regular and functional court system with
regard to criminal cases had been put in place throughout Kosovo.” OSCE Mission in Kosovo, Legal Systems
Monitoring Section, “Kosovo’s War Crimes Trials: A Review,” September 2002, p. 10 [hereinafter “OSCE 2002
War Crimes Report”].

® The issues related to the reconstruction effort post-March 2004 fall outside the scope of this report, though
they are an important aspect of the comprehensive accountability effort to be undertaken in Kosovo post March-
2004.

7 Joint Statement of PISG, Political Leaders, the QUINT, E.U. Presidency and SRSG Harri Holkeri,
UNMIK/PR/1141, March 17, 2004, [online] http://www.unmikonline.org/press/2004/pressr/pr1141.pdf (retrieved
April 15, 2006).

8 United Nations,.“Security Council, in Presidential Statement, Strongly Condemns Inter-Ethnic Violence in
Kosovo, Insists on Immediate Halt,” U.N. Press Release, SC/8030, March 18, 2004, [online]
http://www.un.org/News/Press/docs/2004/sc8030.doc.htm (retrieved April 15, 2006).
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European Council strongly condemned the recent ethnically-motivated violence in

’7()

Kosovo... Those responsible for the violence must be brought to justice.

The Kosovo Standards Implementation Plan—*“standards” being the political criteria
tied to negotiations on Kosovo’s future status—dated March 31, 2004, also makes
reference to the need for accountability for the March violence. The first item on the list
of priority actions for the rule of law under the plan is: “As soon as possible, bringing to
justice those responsible for crimes of violence during the events of 17-20 March 2004
and ensuring they are punished appropriately.”1?

In May 2004, European Union External Relations Commissioner Chris Patten, echoed
the call for accountability: “The violent events of last March constitute a serious setback
for Kosovo. It is essential that those responsible are brought to justice.”!!

At the request of the U.N. Secretary-General Kofi Annan, Special Envoy Kai Eide
conducted a political assessment of Kosovo during the summer of 2004. In his report to
the Secretary-General, Eide emphasized the need for the international leadership in
Kosovo to show “demonstrable progress in the area of security, reconstruction,
prosecution of those responsible for March events, and reform of local government.”12

By late 2004, there was a widely held belief that real progress was being made in these
areas. There had been a flurry of highly publicized arrests for March-related crimes
immediately after the riots, as well as prompt allocation of funds from the central
Kosovo budget for reconstruction efforts.

The Structure of the Criminal Justice System in Kosovo

Police

The Kosovo police is a hybrid force of national and international police officers. Upon
arrival in Kosovo in 1999, and as part of its policing responsibilities, UNMIK
established an international U.N. civilian police force, responsible for interim law

® Council of the European Union, Presidency Conclusions, 9048/04, POLGEN 20, CONCL 1, March 25-26,
2004, [online] http://feuropa.eu.int/comm/environment/climat/pdf/spring_2004.pdf (retrieved April 15, 2006).

% Kosovo Standards Implementation Plan, March 31, 2004, [online]
http://www.unmikonline.org/pub/misc/ksip_eng.pdf (retrieved April 15, 2006).

" “Patten visits Belgrade and Pristina, 10th and 11th May,” E.U. Pillar, UNMIK, Press Release, Pristina, May 7,
2004, [online] http://www.euinkosovo.org/press/2004/pr07052004.html (retrieved December 15, 2005).

"2 Kai Eide, “The Situation in Kosovo—Report to the Secretary-General of the United Nations, Summary and
Recommendations,” August 2004, page iv, paragraph 15.
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enforcement functions until the creation of a “credible, professional, and impartial”
Kosovo Police Service (KPS).13

UNMIK was also tasked with the establishment of the KPS, with support from the
Organization for Security and Co-operation in Europe (which is responsible for
“institution building” in Kosovo). UNMIK and the OSCE have worked together to train
recruits to become KPS officers, a process that began in September 1999 with the
training of the first group of 176 aspiring police officers.'* By March 2006—six—and-a-
half years later—some 6,846 KPS officers had been trained and deployed throughout
Kosovo.!> (At the time of the riots, there were 5,700 KPS officers.1¢)

While in March 2004 most of the KPS officers were working under the supervision and
direction of the international UNMIK Police, since then much of the policing
responsibilities in Kosovo have been transferred to the operational control of the
national KPS police.!” UNMIK international police officers function primarily in a
monitoring and advisory role, and their numbers are steadily decreasing as the mission
comes to a close. From approximately 4,450 officers in early 2003,'® by March 2006
there were 2,200 international officers working in Kosovo.!?

' UNMIK, “Police and Justice (Pillar I)—Police, Mandate,” undated, [online]
http://www.unmikonline.org/justice/police.htm (retrieved March 6, 2006).

" Ibid.

"> Another 411 were attending the school and expected to be deployed by June 2006. KPS ultimately aims to
train and deploy approximately 7,200 KPS officers in Kosovo—a goal largely achieved, but expected to be
supported by the ongoing recruitment and training of small groups of officers to respond to the normal turnover
within the service. Human Rights Watch interview with KPS training department, Pristina, March 1, 2006.

'® Figure from UNMIK, cited in Human Rights Watch, “Failure to Protect.”

Al thirty-three (33) police stations and five of the six regional headquarters (all but Mitrovica/Mitrovice) have
been transferred to KPS control, with international officers sitting primarily in a monitoring and advisory role. In
addition, by late 2005 the following units had been transferred to KPS control: the Canine (K-9) Unit; gender
affairs units; regional crime squads; regional traffic units; the KPS Appeals Board; weapons licensing;
community policing; professional standards; and forensics. “Report of the Secretary-General on the United
Nations Interim Administration Mission in Kosovo to the Security Council,” S/2006/45, January 25, 2006, Annex
| “Technical assessment of progress in implementation of the standards for Kosovo,” prepared by the Special
Representative of the Secretary-General for Kosovo on December 20, 2005, pp. 12-13, para. 29.

'® UNMIK website at http://www.unmikonline.org/justice/police.htm (retrieved March 6, 2006). In comparison, by
the end of 2003 there were 3,752 international police officers in the mission. In March 2004, the number of
international UNMIK civilian police had reduced to 3,248. U.N. Security Council, “Report of the Secretary-
General on the United Nations Interim Administration Mission in Kosovo,” U.N. Doc. S/2004/348,.April 30, 2004,
Annex 1.

' This includes 1,718 civilian police (CIVPOL), two officers working in the correctional facilities, and five
hundred members of Special Police Units (SPUs). Human Rights Watch telephone interview with UNMIK Police
representative, Pristina, March 1, 2006. UNMIK Police officers come from some forty-six contributing nations,
from Argentina to Zimbabwe, and vary widely in terms of their policing experience and human rights awareness.
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In April 2004—just a few weeks after the March riots—a new criminal procedure code
and criminal code came into effect that fundamentally altered the structure of the
criminal justice system, shifting primary responsibility for bringing cases to trial from
investigating judges to prosecutors. The new law introduced the concept of a “judicial
police,” a specialized police branch tasked with supporting the investigative efforts of
prosecutors.20 (See section on “Impact of the April 2004 Restructuring of the Criminal
Justice System,” below.)

Prosecutorial Service

The prosecution service in Kosovo is also hybrid, with nationals and internationals
working separately within the same court system. At the time of writing there were ten
international prosecutors working for the criminal division of the Department of Justice
(DOJ).21 Since late 2005, the work of the international prosecutors has been centralized,
with all international prosecutors working from the DOJ building in Pristina, supervised
by the deputy director of the department.?2 Though working under the same domestic
law as national prosecutors, international prosecutors have the authority to remove cases
from national prosecutors’ jurisdiction or to retain them for themselves. Cases are
generally taken over or retained where they are deemed sensitive because they include an
inter-ethnic, political or organized crime dimension.

The eighty-nine national prosecutors working in Kosovo’s courts are divided between
thirteen prosecutors’ offices throughout the province. These offices mirror the structure
of the courts. The service has three tiers, headed by the Pristina-based Office of the
Public Prosecutor for Kosovo, followed by five district prosecutors’ offices, and seven
municipal prosecutors’ offices. The offices are generally located in court buildings.3

% provisional Criminal Procedure Code of Kosovo, UNMIK/REG/2003/26, July 6, 2003, entered into force April
6, 2004, [online] http://www.unmikonline.org/regulations/2003/RE2003_26_PCPC.pdf (retrieved April 14, 2006).

' In the fall of 2005 and early 2006 there were thirteen international prosecutors. Human Rights Watch
telephone interview with criminal division staff member, Department of Justice, May 8, 2006.

2 Human Rights Watch interview with international prosecutor, Department of Justice, Pristina, February 20,
2006. Previously, there was an international prosecutor designated to work in the Supreme Court and one or
two prosecutors based in each region (district courts). For an in-depth discussion of the history of international
judges and prosecutors in Kosovo see Michael E. Hartmann, “International Judges and Prosecutors in Kosovo:
A new Model for Post-Conflict Peacekeeping,” United States Institute of Peace, Special Report no. 112,
October 2003, [online] http://www.usip.org/pubs/specialreports/sr112.html (retrieved March 14, 2006).

2 For further discussion of the locations and mandate of these offices, see Rubotham, Sejr, Tunheim, Wiggins,
and Zimmer, “Kosovo Judicial System: Assessment and Proposed Options 2003-2004,” prepared pursuant to a
request of the SRSG and KJPC, July 2005, pp.34-36 [hereinafter Rubotham and others, “Kosovo Judicial
System Assessment”].
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The Office of the Public Prosecutor for Kosovo has a mandate to oversee and
standardize the work of all of the prosecutors in the province. In practice, however, this
does not happen. Although the Office does submit reports on national prosecutors’
work to the Department of Justice, the head public prosecutor made clear to Human
Rights Watch that he understands the mandate of the Office for the Public Prosecutor
to relate to appeals to the Supreme Court rather than supervising the work of national
prosecutors.?*

One national prosecutor described the current interaction between national and
international prosecutors as “a parallel system.” 25 International prosecutors confirmed
the separation of the two prosecutorial systems, suggesting that this was largely due to
the nature of their work on different cases and the logistical set-up of their office space.

In practice, then, each national prosecutorial office works autonomously from the
national system and from the international prosecutors working in the province. The
lack of coordination between prosecutors’ offices exacerbates the difficulties that
prosecutors already face with a large caseload and insufficient numbers of staff.26

In the words of the Head Public Prosecutor:

We have an international prosecutor assigned [to this jurisdiction]. I
never see him. He officially works for this office, but I never see him. It
would be different if he was here and we ran into each other and could
organize our work together. . . It is obvious. They do not even try to
hide the fact that we are completely separate.?’

Lack of coordination limits experience-sharing between national prosecutors or between
national and international prosecutors, and inhibits the development of best practices.

# Human Rights Watch interview with staff of the Office for the Public Prosecutor for Kosovo, Pristina, February
1, 2006. When specifically asked if this office has hierarchy over the other prosecutor offices in Kosovo, the
head of this office replied, “only sometimes in some individual cases.” He further explained that for example if a
case from the district court were appealed, his office would have hierarchy over the district court-level
prosecutors and thus conduct the appeal.

% |bid.

% The Department of Justice told Human Rights Watch that it has been difficult to find additional qualified
people to fill these spots. Human Rights Watch interview with senior official, Department of Justice, Pristina,
February 3, 2006.

Z Human Rights Watch interview with national prosecutor, Office for the Public Prosecutor for Kosovo, Pristina,
February 1, 2006.
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Following major changes to the criminal justice system in April 2004, all prosecutors,
national and international, are now expected not only to prosecute cases but to also
work in an investigative capacity with the police on investigations, “directing and
supervising the work of the judicial police in the pretrial stage of criminal proceedings.”28
This new role, previously performed by judges, significantly increased demands on the
prosecutorial service, and underscores the need for effective coordination of the work of
prosecutors both horizontally and vertically. (For more details, see section on “Impact of
the April 2004 Restructuring of Criminal Justice System,” below.)

Courts

Kosovo is a civil law system. The present court structure is largely that of the pre-
conflict system, with one important change. That change arises from the reforms of
April 2004, which removed investigative responsibilities from judges and gave them to
prosecutors. At the top there is a Supreme Court with appellate and original jurisdiction.
The Supreme Court has a broad mandate to supervise the work of the lower courts, but
it has not exercised this function since 1999.29

Below the Supreme Court there are five regional district courts, also with original and
appellate jurisdiction.’® Original jurisdiction for criminal cases in the district courts is
generally for crimes that carry a penalty of five years of imprisonment or more. Below
the district courts are twenty-four municipal courts across Kosovo with first-instance
jurisdiction over criminal cases with a penalty of up to five years of imprisonment.3!

Also, twenty-five minor offenses courts have jurisdiction over all cases that hold a
maximum penalty of two months of imprisonment. These cases are primarily of the
“disturbance to public order” type, including a large percentage of traffic violations.
They do not require and rarely include the appearance of prosecutors or defense
attorneys as part of the proceedings. Appeals from the minor offenses courts may be
heard by the High Court for Minor Offenses.

%8 See Rubotham and others, “Kosovo Judicial System Assessment,” pp.70-76, for an analysis of the impact of
transferring investigative responsibilities to the prosecution under the new code.

 See Rubotham and others, “Kosovo Judicial System Assessment,” p.26.

% The districts are: Pristina, Prizren/Prizren, Gnjilane/Gjilan, Pec/Peje, and Mitrovica.

% For a detailed description of the jurisdiction of these courts see discussion in Rubotham and others, “Kosovo
Judicial System Assessment,” pp.15-22. Note that in addition to the twenty-four municipal courts there are
additional departments in two majority Kosovo Serb areas: Gracanica/Gracanice, which is a department of the
municipal court of Pristina; and, Strpce/Shterpce, which is a department of the municipal court in
Urosevac/Ferizaj.
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By the end of January 2006 there were a total of 306 national and thirteen international
judges working in the Kosovo courts. The international judges only operate in the
Supreme and district courts, sometimes as members of mixed international-national
panels and sometimes on exclusively international panels (e.g. for war crimes trials).

They hear cases tried by international prosecutors.

Kosovo’s fifty-nine courts are located in thirty-six buildings across the province.32 The
geographic spread of court locations has been regarded in some quarters as an
impediment to effective monitoring of proceedings by the Department of Justice, the
OSCE, the Department of Judicial Administration, and nongovernmental organizations.

Political Oversight of the Criminal Justice System

The international United Nations civilian administration in Kosovo is a complex system
in which responsibility is shared among the United Nations, the OSCE and the
European Union.?3 The head of mission is a Special Representative of the United
Nations Secretary-General (SRSG) and ultimately wields all legislative and executive
authority in Kosovo, including the administration of the criminal justice system.3*

In 2001, as envisioned by the U.N. Security Council when the United Nations assumed
responsibility for Kosovo two years previously, UNMIK began transferring some of its
powers to local institutions. These institutions include a directly elected Assembly, which
in turn elects the President and appoints the Kosovo Government. Kosovo has seen an
accelerated transfer of powers to the Provisional Institutions of Self-Government (PISG)
in the last couple of years. In addition to a previous and broad transfer of powers across

%2 This number includes the two departments in Gracanica and Strpce as well as the commercial court in
Pristina. The non-functioning commercial court in Djakovica is excluded from this total.

% The original structure of the U.N. Mission in Kosovo (UNMIK), established by U.N. Security Council
Resolution 1244, divided responsibility among four “pillars.” Pillar |, headed by UNHCR, was responsible for
humanitarian assistance; Pillar I, under the control of UNMIK, was responsible for civil administration; Pillar II,
led by the OSCE, had responsibility for institution building; and Pillar IV, managed by the E.U., was tasked with
economic reconstruction. The humanitarian pillar was phased out in June 2000 and replaced by a new Pillar |
for Justice and Police in May 2001. Policing and justice issues under the civil administration pillar’s authority
were transferred at that time to the new Pillar. Pillar 1l was dissolved in the fall of 2005, and its functions
transferred to local institutions or redistributed among Pillar actors. For a more detailed discussion of the
establishment of UNMIK and developments in Kosovo, see Security Council Report, Update Report: Kosovo,
February 10, 2006, [online]

http://www.securitycouncilreport.org/site/c.gIKWLeMTIsG/b.141607 1/k.D974/update_report_no3BRKosovoBR1
0_February_2006.htm (retrieved March 14, 2006).

* The civilian administration is augmented by an international peacekeeping force (the NATO-led Kosovo
Force, KFOR) tasked with maintaining peace and security and guarding Kosovo’s borders.
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the municipal level, a number of ministries have been transferred from international to
national control.?>

UNMIK Police and Justice

UNMIK Pillar I—Police and Justice is the primary rule of law and justice player in
Kosovo.* The Pillar not only holds reserved powers over the functioning of the various
aspects of the system, but also dictates policy to the institutions that answer directly to it.
Pillar I also retains financial control of the national judiciary and control of overall policy
decisions.’” Pillar I has both a police department headed by an international police
commissioner and a Department of Justice, and is “the focal point for UNMIK’s efforts
to establish the rule of law in Kosovo.”3

Pillar I oversight over the national judiciary is supported by a local Department of
Judicial Administration (DJA) within the transferred Ministry of Public Services in the
PISG. This Department has technical responsibility for the administration of the
national judiciary, but is primarily engaged with managing material and staffing resource
requests from the national judges and prosecutors to the UNMIK Department of Justice
and Pillar I.

The Department of Justice

To date, the UNMIK Department of Justice, acting for the international administration,
has exercised responsibility for the courts in Kosovo, performing the functions of a

* These ministries include the Ministry of Local Government Administration; the Ministry of Public Services; the
Ministry of Culture, Youth and Sports; the Ministry of Education; the Ministry of Health; the Ministry of Labour
and Social Welfare; the Ministry of Communities and Returns; the Ministry of Environment and Spatial Planning;
the Ministry of Finance and Economy; the Ministry of Trade and Industry; the Ministry of Energy and Mining; the
Ministry of Transport and Communications; the Ministry of Science and Technology; and the Ministry of
Agriculture, Forestry and Rural Development. The process of transferring powers to the newly established
ministries of Justice and Internal Affairs was in progress at the time of writing. (See discussion in subsection
“The Establishment of New PISG ministries of Justice and Internal Affairs,” below.)

% On May 1, 20086, as this report was going to press, Pillar | was abolished. Its functions are now being carried
out by a new policy office within the Office of the SRSG (Policy Office for Rule of Law). The Department of
Justice and the Office of the Police Commissioner now report directly to the principal deputy SRSG, rather than
to the head of Pillar |. These changes came too late for inclusion in the report. The analysis contained in this
report is largely unaffected by the restructuring since UNMIK retains oversight of police and justice matters. All
references in the report to Pillar | should be understood to refer to the Office of the SRSG. For more information
see Office of the SRSG, PDSRSG, Guidance Circular on Restructuring if Pillar |, May 10, 2006, on file with
Human Rights Watch.

¥ Human Rights Watch interview with Department of Judicial Administration official, Pristina, February 15,
2006.

% UNMIK, Pillar —Police and Justice, Introduction, undated, [online]
http://www.unmikonline.org/justice/index_pillar1.htm (retrieved April 17, 2006).
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ministry of justice. The department is tasked with prosecution and adjudication of the
most serious cases through international prosecutors and judges as well as responsibility
for overall justice concerns. There are specific sections within the DOJ tasked with
prosecution of crimes and with general judicial development, including the overall
functioning of the national judiciary.* The Department also maintains responsibility for
substantive legal and policy decisions.*’

While theoretically much of the responsibility for oversight of the judiciary at the ground
level in courts and prosecutorial offices falls to the PISG, in practice this has not
happened. Instead, as noted above, the loc