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FINAL DECISION

The Commission’s Proposed Decision awarded Claimant $1.5 million for injuries
he suffered while in Iraqi captivity in 1991. He now objects to the amount. He contends
that he is entitled to a higher award, particularly in view of the amount the United States
Department of State paid to certain prisoners of war (“POWSs”) who were held by Iraq at
the same time and in similar circumstances. Because we conclude that $1.5 million is
appropriate in light of all of the relevant factors, we affirm the Proposed Decision’s
conclusion.

BACKGROUND

Claimant brought a claim against Iraq based on injuries he suffered while being
held hostage in Irag and Kuwait between January and March 1991. In a Proposed
Decision entered on March 14, 2014, the Commission concluded that Claimant had met

his burden of proving that he was entitled to compensation in this program. See Claim
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No. IRQ-1-002, Decision No. IRQ-1-007 (2014) (*Proposed Decision”).  The
Commission then awarded Claimant $1.5 million in additional compensation, the
maximum amount recommended by the State Department in its letter to the Commission
establishing this program.*

The Commission based its determination of the appropriate level of compensation
on a variety of factors, including the State Department’s recommendation. Applying
those factors, the Commission noted that Claimant had “suffered numerous serious
personal injuries throughout his ordeal, and [that] the nature and seriousness of these
injuries clearly entailed suffering that few can imagine.” The Commission further noted
that Claimant’s suffering “represent[ed] some of the most egregious conduct alleged in
this claims program.” For those reasons, the Commission held that Claimant was entitled
to the maximum amount recommended by the State Department under the Referral,
$1.5 million.

On April 1, 2014, the Claimant filed a notice of objection and requested an oral
hearing. On June 19, 2014, Claimant submitted a brief containing further evidence and
argument in support of his objection. The additional evidence included various
congressional documents and letters relating to efforts to obtain payment for Americans
held hostage by Iraq during the Gulf War; a copy of the United States District Court
opinion in Acree v. Republic of Iraq, 271 F. Supp. 2d 179 (D.D.C. 2003), vacated 370

F.3d 71 (D.C. Cir. 2004); a chart comparing Claimant’s injuries with those of the

! See Letter dated November 14, 2012, from the Honorable Harold Hongju Koh, Legal Adviser,
Department of State, to the Honorable Timothy J. Feighery, Chairman, Foreign Claims Settlement
Commission (“2012 Referral” or “Referral”). The Referral states in relevant part, “If the Commission
decides to award compensation for claims that meet these criteria, we recommend that the Commission
award up to but no more than $1.5 million per claim.” 2012 Referral, supra, 1 4.
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American POWs whose claims were paid directly by the State Department;? and the
transcript of a television interview with one of those POWs. The Commission held an
oral hearing on July 10, 2014, the hearing consisted solely of argument by Claimant’s
counsel, and the Claimant presented no witnesses for examination.

Claimant’s arguments fall into three categories. First, he argues that the factors
on which the Proposed Decision relied warrant an award greater than $1.5 million,
particularly in light of the additional evidence presented on objection. Second, he argues
that the Proposed Decision failed to consider two additional relevant factors, the length of
time since the incident and the “intent of Congress.” Finally, he argues that comparing
this claim with three different groups—claimants in the Libya Claims Program, the other
civilian hostages in this claims program, and the POWs in Irag—requires the Commission
to award Claimant more than $1.5 million.

DISCUSSION
I. Factors in the Proposed Decision

In deciding claims before it, the Commission is directed by its authorizing statute,
the International Claims Settlement Act of 1949 (“ICSA”), to apply the following in the
following order: (A) the provisions of the applicable claims agreement; and (B) the
applicable principles of international law, justice, and equity. See 22 U.S.C. § 1623(a)(2)
(2012). The Irag Claims Settlement Agreement, the “applicable claims agreement” in
this program, says nothing about the appropriate amount of compensation for claims that
come within its terms, and we have no evidence from the negotiating history that

addresses the specifics of compensation either; therefore, the Commission must turn next

2 The 17 POWSs whose injuries are summarized in the chart were all plaintiffs in Acree; all of the
information concerning their injuries comes from the opinion accompanying the district court’s vacated
judgment.
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to principles of international law.

The Proposed Decision in this claim discussed the difficulty of assessing the value
of intangible, noneconomic damages, particularly in this program, where the injuries are
both physical and mental and have arisen from a wide variety of individual
circumstances. It noted that the 2012 Referral recommended the Commission award “up
to but no more than $1.5 million per [compensable] claim.” See 2012 Referral § 4. The
Commission explained that, under international law, compensation for personal injuries
varies greatly, but that international courts and tribunals have commonly applied certain
factors in determining compensation for personal-injury claims, including (1) the severity
of the initial injury or injuries; (2) the number and type of injuries suffered; (3) whether
the claimant was hospitalized as a result of his or her injuries, and if so, how long; (4) the
number and type of any subsequent surgical procedures; (5) the degree of permanent
impairment, taking into account any disability ratings, if available; (6) the impact of the
injury or injuries on claimant’s daily activities; (7) the nature and extent of any
disfigurement to the claimant’s outward appearance; (8) whether the claimant witnessed
the intentional infliction of serious harm on his or her spouse, child or parent, or close
friends or colleagues; and (9) the seriousness of the degree of misconduct. See Proposed
Decision at 21-22.

In this particular claim, the most relevant international-law factors are the severity
of the initial injuries, the number and type of injuries, the degree of permanent
impairment, the impact of the injuries on Claimant’s daily activities, the fact that
Claimant witnessed the infliction of injury on close friends and colleagues, and the

seriousness of Iraq’s misconduct. Addressing those factors, Claimant emphasizes that he
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and his colleagues, unlike most of the hostages in this program, were held in uniquely
horrifying circumstances: they were housed in the Iraqi Intelligence Service building,
were in that building when it was destroyed by Allied bombs, and were then moved to
Abu Ghraib prison. Moreover, he argues that because his captors were the regime’s
“professional torturers,” his situation was far worse than that of most of the other
claimants in this program.

Claimant is certainly correct that, based on the international-law factors discussed
in the Proposed Decision, he is entitled to more than most of the other claimants in this
program. The circumstances of his injuries are some of the most egregious in this
program, the conditions of his confinement were intolerably horrid, his injuries were
numerous and severe, and their effects have in many respects persisted over time.
Indeed, this is why the Commission awarded Claimant the highest amount it has awarded
in this program. The Commission thus incorporated into its Proposed Decision all of the
factors related to the brutality of Iraq’s treatment of him and the severity of his injuries.

Claimant argues that these factors entitle him to even more than the $1.5 million
the Proposed Decision awarded him. The problem is, however, that though the factors
counsel for an award that is high, “high” is a relative term, not an absolute one. Nothing
inherent in the compensation factors tells us what the correct number should be. The
only factor that pinpoints an actual number is the State Department’s recommended
maximum. The Commission is thus faced with the task of quantifying an award amount
based on a mix of factors, only one of which anchors its decision in any concrete way.
The $1.5 million figure specified as the recommended maximum in the State

Department’s Referral Letter thus plays a uniquely significant role. This is particularly
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so given the fundamental difficulty of assessing the value of intangible, noneconomic
damages, such as those resulting from personal injury, and the lack of any consistent
formula for doing so under international law.

Claimant argues that the Commission misunderstood the intent of the State
Department’s recommendation. He contends that the recommendation was not intended
to be an “absolute cap” on the allowable compensation, but was merely a figure “that
might assist the Commission in anchoring its overall spread of awards in a certain range.”

One problem with this argument is textual. If the State Department had wanted to
“anchor[] [the Commission’s] overall spread of awards in a certain range,” it almost
certainly would not have used the phrase “up to but no more than.” It could have
recommended awards of “approximately” $1.5 million or “in the range of” $1.5 million.
The phrase “up to but no more than” does not easily admit of an interpretation other than
a cap or a maximum.

Relatedly, Claimant emphasizes that the State Department merely
“recommend[ed]” the $1.5 million maximum and argues that because the Commission is
an independent agency, it has the authority to award more than the $1.5 million figure
“when circumstances dictate.” He relies on the ICSA provisions that provide for the
Commission’s independence and for the nonreviewability of Commission decisions,
see 22 U.S.C. 88 1622¢g, 1623(h), and argues that the Commission failed to exercise its
independence in this claim by declining to award more than $1.5 million.

Claimant is correct that the Commission has legal authority to award more than
the State Department’s recommended maximum. Indeed, the Commission’s Proposed

Decision acknowledges that authority and explicitly stated that “the $1.5 million
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mentioned in the Referral is merely a recommended maximum and . . . does not bind this
Commission . . . .” Proposed Decision, supra, at 23. It was only after considering the
State Department’s recommendation, together with all of the above-referenced factors,
that the Commission concluded that $1.5 million was an appropriate level of
compensation.  Indeed, the Commission could have awarded Claimant less than
$1.5 million, but instead awarded the maximum based in part on the fact that the actions
of Claimant’s Iraqi captors “represent[ed] some of the most egregious conduct alleged in
this claims program.” Id. at 23. The Commission thus did exercise its independence in
awarding $1.5 million in this claim.
1. Other Factors

Claimant also contends that the Proposed Decision failed to consider two other

relevant factors: the length of time since the incident and the “intent of Congress.”

Length of Time: Claimant’s captivity was more than 23 years ago, and he argues

that this counsels for an award of greater than $1.5 million. In a previous program, the
Libya Claims Program,® the Commission considered the length of time a claimant had to
wait for justice as one factor supporting a high award amount.* This factor, however,
provides no meaningful help in determining a concrete dollar amount to award, which is
our task here.

When the Commission previously considered this factor in the Libya Claims
Program, it did so as support for an award at precisely the amount recommended by the

State Department when the State Department’s recommendation was far higher than

® Letter dated December 11, 2008, from the Honorable John B. Bellinger, 11, Legal Adviser, Department of
State, to the Honorable Mauricio J. Tamargo, Chairman, Foreign Claims Settlement Commission (“2008
Referral™).

* See Claim No. LIB-1-001, Decision No. LIB-1-001, at 11 (2009).
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found elsewhere in international-law jurisprudence. The Commission thus implicitly
assumed that the State Department considered the length of time as a factor when it
arrived at its recommendation. Here, as in the Libya Claims Program, the State
Department was aware of how long it has been since Iraq inflicted these injuries and
likely considered this factor when making its recommendation. Thus, the length of time
Claimant has waited for justice supports an award at the State Department’s
recommended maximum but does not suggest an award of more.

Intent of Congress: Claimant also argues that Congress intended that all the

hostages detained by Iraq receive “just and fair compensation” and that this entitles him
to more than $1.5 million in compensation. The Proposed Decision did not consider this
factor; it too is drawn from the Commission’s decisions in the Libya Claims Program.®
In the Libya Claims Program, however, congressional intent was relevant in the context
of an actual statute speaking to the specific issue of the amount of compensation.
Provisions in that statute, the Libyan Claims Resolution Act (“LCRA”), Pub. L. No. 110-
301, 122 Stat. 2999 (2008), were premised on certain claimants receiving $3 million in
compensation, and so congressional intent on the issue was clear. The LCRA made
Libya’s immunity from lawsuits contingent on the Secretary of State certifying that the
United States had received “fair compensation” for certain claimants,® and the Executive
Branch had assured Congress that with regard to those claims, “‘fair compensation’
would include amounts comparable to what was provided for physical injuries in the
LaBelle Discotheque settlement—a fixed amount of $3 million per physical injury

claimant.” 2008 Referral 4. The Secretary of State then did certify that the U.S. had in

> See, e.g., id., at 11.
® See LCRA Sec. 5(a)(2)(B), 122 Stat. at 3001.
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fact received “fair compensation” for those claimants, thereby triggering the statute’s
immunity provisions. Thus, Congress’s intent was clear on the relevant question, the
specific amount of compensation to be awarded to certain claimants.

In this claims program, by contrast, no law speaks directly to the appropriate level
of compensation. Claimant points to the National Defense Authorization Act for Fiscal
Year 2008 (“FY 2008 NDAA”), Pub. L. No. 110-181, § 1083(d)(4), 122 Stat. 3, 344, and
the National Defense Authorization Act for Fiscal Year 2010 (“FY 2010 NDAA”), Pub.
L. No. 111-84 § 1079, 123 Stat. 2190, 2479 (2009), both of which include “sense of
Congress” provisions related to claims against Irag. The FY 2008 NDAA simply urges
the President to “work with the Government of Irag on a state-to-state basis to ensure
compensation for any meritorious claims based on terrorist acts committed by the
Saddam Hussein regime. . . .” FY 2008 NDAA 8 1083(d)(4). The FY 2010 NDAA
similarly urges that “the claims of American victims of torture and hostage taking by the
Government of Iraq . . . be resolved by a prompt and fair settlement .. ..” FY 2010
NDAA § 1079.

Neither of these “sense of Congress” provisions helps with our task here. For
one, both provisions are merely hortatory, with no binding or operative legal effect.
Moreover, neither makes any reference to how much compensation to seek. These
statutes, therefore, offer no guidance on the legal question confronting us: the precise
dollar amount Claimant should be awarded.

Claimant also suggests that the Commission should consider a bill introduced in
Congress shortly before the Iraq Claims Settlement Agreement, the Justice for Victims of

Torture and Terrorism Act (“JVTTA”), H.R. 5167, 110th Cong. (2008). Unlike the FY
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2008 NDAA and FY 2010 NDAA, the JVTTA did specify the dollar amounts the
President was required to seek from Iraq in order to settle such claims. However, the
JVTTA never became law. It did pass the House of Representatives and thus may
represent the desire of some members of Congress for a settlement of claims in particular
amounts. It is not law, however, and thus cannot inform the Commission’s interpretation
of the 2012 Referral. The Commission has no mandate to consider congressional intent
in the absence of an actual law that applies to the Claims Settlement Agreement.

In sum, neither the length of time since the incident nor the intent of Congress
warrant any greater compensation than the $1.5 million that the Proposed Decision
awarded Claimant.

I1l. Comparative Analysis

Finally, Claimant also argues that the Commission must compare this claim with
others to determine the appropriate amount of compensation; doing so, he says, would
lead the Commission to award him more than $1.5 million. He points to three groups of
claimants for this purpose: 1) physical-injury claimants in the Libya Claims Program: 2)
other civilian hostages in this Iraq Claims Program; and 3) American POWSs in Iraq
whom the State Department compensated directly. We address these arguments in turn.

Physical-Injury Claims in the Libya Claims Program: Claimant’s first

comparison is with the physical-injury claimants in the Libya Claims Program. A
claimant in that program who could show any non-superficial physical injury received
$3 million, and some claimants who could show that the severity of their physical injuries

constituted a “special circumstance” were eligible for up to an additional $7 million
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dollars (although the highest award was in fact only an additional $4 million”). Claimant
emphasizes that these awards were made only for physical injuries, whereas awards
under the present Iraq Referral are intended to cover both physical and psychological
injuries. By comparison, Claimant received $1.5 million, only one-half of what
successful Libya Claims Program claimants were awarded “for physical injuries alone,”
some of which were far less severe than even his physical injuries. This, he says, is “not
consistent with the principles that must guide this Commission’s valuation of Claimants’
injuries.”

Claimant’s reliance on awards made in the Libya Claims Program is misplaced.
As the Commission noted when determining the appropriate compensation in its first
award in the Libya program, “each claims settlement is based on a unique set of
circumstances, which may in turn lead to breaks with past practices—though without
setting a precedent for the future.” Claim No. LIB-1-001, Decision No. LIB-1-001, at 10
(2009) (emphasis added). The circumstances underlying the Libyan settlement
agreement were very different from those of the Irag Agreement. For one, the Libyan
settlement was nearly four times the amount of the Iraqi settlement, and the
recommended levels of compensation were considerably higher than the recommendation
made in the 2012 Iraq Referral, which is at issue here. Indeed, $3 million was
extraordinarily high in the history of physical-injury compensation in international law.
Moreover, the State Department was explicit as to why it had recommended the
$3 million figure for physical-injury claims: it had specifically assured Congress that
successful, physical-injury claimants would be compensated at the same level as the

amount provided for physical injuries in the LaBelle Discotheque settlement—namely,

"See Claim No. LIB-11-118, Decision No. LIB-11-152 (2012).
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$3 million. See December 2008 Referral 14; January 2009 Referral | 7; see also Letter
from John D. Negroponte, Deputy Secretary of State, to the Honorable Mitch McConnell,
United States Senate 2 (July 28, 2008). The LaBelle Discotheque settlement specifically
involved Libya, and the State Department’s rationale was thus tied to the unique
circumstances of the Libya settlement. See generally Claim No. LIB-1-001, Decision No.
LIB-1-001. The $3 million that physical-injury claimants were awarded in the Libya
program thus offers no guidance in determining the appropriate amount of compensation
here.

Other Civilian Hostages: Claimant also argues that his award should be higher

because his injuries were far more serious than those suffered by the other civilian
hostages who brought claims in this program. Moreover, he claims that, because the
State Department’s awards for hostage-taking® were based on a strict per diem basis,
there are claimants in this program who suffered less than he did, but will have received
greater total compensation because they were held for a longer period of time. Claimant
believes that he should receive more in total than those other claimants and that the only
way to remedy this inequity is to award him more than $1.5 million in this program.

One factual premise of Claimant’s argument is certainly correct. As the
Commission stated in its Proposed Decision, “the injuries . . . and . . . treatment Claimant
suffered at the hands of his captors represent some of the most brutal circumstances in

this claims program.” Claim No. IRQ-1-002, Decision No. IRQ-1-007, at 7 (2014)

& As explained in the Proposed Decision, the State Department already compensated claimants prior to this
Referral for “physical, mental, and emotional injuries generally associated with” being held hostage or
subject to unlawful detention. Claim No. IRQ-1-002, Decision No. IRQ-I-007, at 2-3 (2014). The Referral
to the Commission encompassed separate and additional compensation for “serious personal injuries” that
constituted a “special circumstance warranting additional compensation.” See id. at 3.
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(Proposed Decision). Claimant’s injuries were thus certainly more severe than those
suffered by most of the other civilian hostages compensated in this program.

However, the Commission already took this into account in awarding him the
maximum amount in this program. While Claimant may have suffered more numerous
and more severe injuries than most of the other claimants, he was also awarded more
compensation than they were. See, e.g., Claim No. IRQ-1-003, Decision No. IRQ-1-006
(2014) (awarding $500,000 to a claimant who had suffered three instances of coercive
interrogation); Claim No. IRQ-1-006, Decision No. IRQ-1-026 (2014) (awarding
$1 million to a claimant who had undergone a mock execution). The only other claimant
who has been awarded the $1.5 million recommended maximum so far was also held
captive under appalling conditions and beaten frequently by Iraqi authorities, just like
Claimant. See Claim No. IRQ-1-001, Decision No. IRQ-1-005 (2014). The award of
$1.5 million thus represents an appropriate amount when compared across the full range
of claimants and injuries in this program. See Claim No. IRQ-1-003, Decision No. IRQ-I-
006 (2014) at 18-19 (holding that compensation in this program is to be awarded on the
basis of a “continuum from zero to $1.5 million, with amounts to be awarded within that
range based on an assessment of claimant’s injuries within this program”).

As noted above, Claimant argues that the relevant point of comparison is not the
amounts awarded in this program, but rather the sum of the amount the State Department
awarded for hostage-taking and the amount awarded in this program. According to
Claimant, because the State Department’s hostage-taking awards were based solely on
the number of days a claimant was detained in Irag and because Claimant was detained

for far fewer days than many of the other hostages, some of the other hostages, including
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several who did not suffer injuries as severe as Claimant’s, will receive greater total
compensation than Claimant. “This result,” Claimant argues, “whereby individuals who
suffered less than [Claimant] can receive more than [him]—is presumably not something
that the State Department intended.” Though he alludes to claimants who might have
received more in total compensation, he does not point to any other specific claimant who
both suffered less and received more in total compensation than he did. Thus, Claimant’s
premise may not be correct.

Even if correct, however, the possibility that another claimant may have suffered
less but received more in total compensation does not in and of itself warrant an award
above the State Department’s recommendation in this program. The 2012 Referral
covers only serious personal injuries, not hostage-taking per se; the Commission may
therefore only compensate for serious personal injuries. We have no mandate to consider
the amounts of the State Department’s hostage-taking awards when making
compensation decisions in this program. Moreover, the State Department certainly knew
that it had made its hostage-taking awards on a per diem basis when it recommended the
$1.5 million maximum, and it knew how much it had awarded each of the hostages. It
thus certainly could have foreseen the possibility that other claimants might receive more
in total compensation, and yet it set the recommended maximum at $1.5 million
nonetheless.

Military Prisoners of War: Much of Claimant’s argument focuses on the

compensation the State Department paid directly to the American prisoners of war.

Claimant indicates that these POWs were paid a fixed amount substantially more than
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$1.5 million, the amount recommended in the Referral.® Claimant argues that, because
his experience in Iraq was “substantially similar” to that of the POWSs, he should be
awarded the same amount as them notwithstanding the State Department’s
recommendation. Indeed, he asserts that his injuries are worse than some of the POWSs
and comparable to those POWSs who suffered the most serious injuries. Thus, he argues,
to award him less than the fixed sum the State Department paid the POWs “would run
afoul of the principles of justice and equity that this Commission is required to apply.”

The Proposed Decision noted that the Commission did not “have any information
about the full array of injuries” the POWSs suffered, and on objection, Claimant has
provided evidence to respond to this concern. That evidence does show that Iraq treated
Claimant with a similar level of brutality as many of the POWs and that Claimant
suffered many of the same personal injuries as well.

The fundamental problem with this argument, however, is that the State
Department did not instruct the Commission to take the POW award amount into account
in making awards in this program. Indeed, not only has the POW award amount never
been included or referenced in any documents provided to the Commission, but we also
have no indication that the amount was ever made public, a point reinforced by the fact
that Claimant’s attorney, who also represented the POWSs, stated that the number is
confidential. When the State Department wants the Commission to know and consider
amounts it has previously awarded, it knows how to inform us accordingly. In fact, the
State Department did just that in a referral in a previous program. In one of the

categories of the 2009 Libya Il Referral, the State Department set a recommended

° Because disclosure of the precise amount Claimant believes those claimants received may raise
confidentiality concerns, we will not disclose it here. To understand the nature of claimant’s argument, it is
sufficient to note that the number is several times greater than the $1.5 million maximum.
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maximum based directly on awards that it had made to other claimants. See 2009 Libya
Il Referral § 6 (noting that the $7 million recommended maximum was based on the $10
million the State Department had itself awarded for wrongful death claims); cf. also 2008
Libya | Referral §4 (State Department basing its recommended award amount for
physical-injury claims in the Libya Claims program on the amount “provided for physical
injuries in the LaBelle Discotheque settlement”).

Given that the State Department was fully aware of how much it awarded to the
POWs, its silence here speaks volumes. It strongly suggests that the State Department
did not intend for the Commission to look to that amount when determining
compensation in this program. As the Commission stated in the Proposed Decision,
“Since we [do not] have . .. an explicit indication in the Referral that the POW awards
were to be considered, . . . we will not use the POW awards as a factor for assessing the
appropriate level of compensation to be awarded in this Program.” Claim No. IRQ-1-002,
Decision No. IRQ-1-007, at 24 (Proposed Decision).

Even if we ignore the fact that the State Department did not disclose the POW
award amount to the Commission, one fact about those awards significantly undercuts
Claimant’s argument: the State Department awarded each of the POWs the exact same
amount, despite huge disparities in the severity of their injuries and treatment by the Iraqi
authorities. Indeed, based on an assessment of those injuries, a federal judge determined
that the POWSs’ compensatory damage amounts ranged from $16 million to $35 million.

See Acree v. Republic of Irag, 271 F. Supp 2d 179, 219-221 (D.D.C. 2003), vacated 370
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F.3d 71 (D.C. Cir. 2004).'% It thus appears that the amount of compensation the State
Department provided the POWSs was not based on an assessment of the specific injuries
the individual POWSs suffered. Therefore, we cannot use the POW award amount to
conclude that the State Department somehow valued the injuries and treatment Claimant
suffered at that amount.

Moreover, the State Department was aware that the injuries and treatment
suffered by Claimant were comparable to those suffered by the POWSs, and yet at the
same time both set the recommend maximum in this program at $1.5 million and
affirmatively chose not to disclose the POW award amount to the Commission. As
explained in the Proposed Decision, “We can thus infer that the State Department did not
intend the POW awards (which, according to Claimant, were made by the State
Department itself) to serve as a rationale for this Commission to make awards greater
than $1.5 million in this Program.” Claim No. IRQ-1-002, Decision No. IRQ-1-007, at 24
(Proposed Decision).

Claimant argues that while the State Department may have been aware of
Claimant’s experiences and injuries generally, it was not “in possession of [the] full
facts” about those injuries. If it had had those “full facts,” Claimant argues, “it would
have had to conclude that the experiences and injuries of [Claimant] were very much in
line with those of the POWSs.”

We disagree. The State Department had enough facts prior to issuance of the
Referral to know that Claimant’s experiences and injuries were comparable to the

POWSs’. As Claimant himself recognizes, “[t]he State Department was fully briefed on

1% These actual amounts were not based on principles of international law and so have no bearing on the
amount we should award here. What is relevant, however, is how wide the range was, based as it was on
an assessment of the different injuries and treatment each POW suffered.
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the experiences and injuries suffered by the POWSs . .. .” Moreover, Claimant submitted
several documents to the State Department, including the 21-page complaint from his
federal lawsuit against Iraq** and several contemporaneous news articles, documents that
detail Claimant’s experiences in captivity and many of his injuries. The complaint
alleges that Claimant was “beaten with clubs and truncheons, subjected to freezing and
vile confines, and threatened constantly with death.” First Amended Complaint § 9; see
also id. 11 23-32 (alleging “unsanitary conditions . . . . cockroach-infested cells[,]” and
“relentless beatings ... with truncheons . . . .”); 37 (alleging detention was 40 days).
One of the news articles made reference to Claimant’s detention in “Iraq intelligence

headquarters” (as did the Complaint) and the presence of at least one British POW.

5 U.S.C. §552(b)(6)

Finally, Claimant and the POWSs had the same lawyer, and he
represented all of them before the State Department. He maintains that he had
conversations with State Department lawyers, and though he may not have shared all the
details of Claimant’s captivity and subsequent mental injuries, he did explain to them that
Claimant “[was] held in the same locations and subjected to the same conditions and
treatment (including brutal beatings and starvation).”

Finally, there are some differences between Claimant and the POWs that the State
Department may have viewed as relevant for purposes of compensation. For instance,
the POWs were members of the United States Armed Forces, and a military-civilian

distinction could have been considered when determining compensation and creating

' First Amended Complaint, 5 U.S.C. 8552(b)(6)
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various categories of claims. Indeed, Claimant’s attorney stated during oral argument
that this was his understanding of the distinction the State Department used to determine
whom it paid directly. In addition, the POWSs had obtained a judgment against Iraqg in
their lawsuit, whereas Claimant never did. Although the POWSs’ judgment was vacated
soon thereafter, the JVTTA (the bill that would have established a specific formula for
compensation against Irag) would have made the existence of a judgment, even a vacated
judgment, worth extra compensation in its formula. Compare JVTTA Sec. 3(c) (1) and
(3)(c) (2) with id. Sec. 3(c) (4). While we have no evidence as to how, if at all, these or
other factors may have affected the specifics of the POWSs’ compensation and the
Referral’s recommended maximum, these distinctions between Claimant and the POWSs
could have been considered in determining both the payment amount to the POWSs and
the Referral’s recommended maximum.

In sum, if this Commission had made the POW awards as part of this program,
Claimant’s argument for compensation at the same level as those awards would be more
compelling. Based on the evidence we do have, it appears both that Iraq treated Claimant
to a similar level of brutality in similar conditions as the POWSs and that he has suffered
similar injuries of comparable magnitude. It was the State Department, however, that
made the POW awards, and the State Department is the very agency that also set the
recommended maximum in this program at $1.5 million. In these circumstances,
therefore, we cannot ignore the recommended maximum, the one number the State
Department did give us, and instead consider the amount the POWSs purportedly received,

a number the State Department consciously chose not to give us.
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CONCLUSION

We recognize that Claimant suffered enormously during his hostage experience in
Irag and indeed sustained more serious personal injuries over a longer period of time than
the majority of the claimants in this claims program. Therefore, within the context of this
program, Claimant is entitled to substantial compensation for his injuries. At the same
time, however, this Commission’s authority to determine award amounts in this program
is framed through the lens of the Commission’s statutory mandate and the State
Department’s 2012 Referral. Seen through that lens, we remain convinced that
$1.5 million is the most appropriate amount to award Claimant.

We recognize of course that no amount of money can adequately compensate
Claimant for the barbaric acts Iragi officials committed and the extraordinarily
horrendous experiences Claimant was put through. In that sense, we do not mean to
suggest that the amount we award suffices to “compensate” Claimant in the literal sense
of that word. In the context of this program, however, $1.5 million is the amount to
which he is entitled.

In sum, for the reasons discussed above and in the Proposed Decision, and based
on the evidence and information submitted in this claim, the award entered in the
Proposed Decision in this claim is restated below and will be certified to the Secretary of
the Treasury for payment under sections 7 and 8 of Title | of the International Claims
Settlement Act (22 U.S.C. 8§ 1626-27). This constitutes the Commission’s final

determination in this claim.
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AWARD

Claimant is entitled to an award in the amount of One Million Five-Hundred

Anuj C. Desai, Commissioner

Thousand Dollars ($1,500,000.00).

Dated at Washington, DC, January 13, 2015
and entered as the Final Decision
of the Commission.

Sylvia M. Becker, Commissioner
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PROPOSED DECISION

Claimant brings this claim against the Republic of Iraq (“Iraq”) based on injuries
he suffered while being held hostage in Iraq and Kuwait between January and March
1991. The United States Department of State has already provided him compensation for
his experience as a hostage. He now seeks additional compensation based on a claim that
Iragi officials repeatedly and brutally beat him, subjected him to numerous instances of
harsh interrogation, imprisoned him in inhumane conditions, and forced him to listen to
fellow captives being beaten, and that, as a result, he suffered numerous physical and
emotional injuries, some of which remain to this day. We conclude that Iraqi officials
did in fact inflict those injuries on Claimant and that the Claimant is entitled to $1.5

million in additional compensation.

IRQ-1-002



-2-

BACKGROUND AND BASIS OF CLAIM

Claimant, 2 Y-S-C. 8552(b)(6) , alleges that he and three colleagues were
working as part of a 5 Y-S-C. 8552(b)(6) near the border between Saudi Arabia and
Kuwait shortly after the commencement of Operation Desert Storm in January 1991. He
states that, as they were walking in the no man’s land straddling the border, they were
seized by Iragi military personnel, driven behind Iraqgi lines, and held hostage under
brutal conditions at various prisons until March 2, 1991. Claimant’s experiences and
injuries are detailed in the Merits section below, and encompass a wide range of
allegations, including, among other things, numerous instances of physical assault and
harsh interrogation.

5U.S.C. §552(b)(6) Claimant sued Iraq in federal court for, inter alia,

hostage taking, torture, and intentional infliction of emotional distress. The case was

5U.S.C.

ultimately dismissed on jurisdictional grounds ...~ .

Several months later, in
September 2010, the United States and Irag concluded an en bloc (lump-sum) settlement
agreement. See Claims Settlement Agreement Between the Government of the United
States of America and the Government of the Republic of Iraq, Sept. 2, 2010, T.I.A.S. No.
11-522 (“Claims Settlement Agreement” or “Agreement”). The Agreement, which came
into force in May 2011, covered a number of personal injury claims of U.S. nationals
arising from acts of the former lIragi regime occurring prior to October 7, 2004.
Exercising its authority to distribute money from the settlement funds, the State
Department provided compensation to numerous individuals whose claims were covered

by the Agreement, including some, like Claimant, whom Iraq had taken hostage or

unlawfully detained following Iragq’s 1990 invasion of Kuwait. According to the State
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Department, this compensation “encompassed physical, mental, and emotional injuries
generally associated with” being held hostage or subject to unlawful detention.®
Claimant states that the amount of the payment he received was based on a formula,
consistently applied to all of the hostages, of $150,000 plus $5,000 per day of detention.
The State Department’s Legal Adviser subsequently requested that the
Commission commence a claims program for some of the hostages whom it had already
compensated. More specifically, the State Department authorized the Commission to
award additional compensation to hostages who suffered a “serious personal injury,”
when that injury was “knowingly inflicted . . . by Iraq” and the severity of that injury is a
“special circumstance warranting additional compensation.” The State Department made
its request in a letter dated November 14, 2012 pursuant to its discretionary statutory
authority. See 22 U.S.C. § 1623(a)(1)(C) (2012) (granting the Commission jurisdiction to
“receive, examine, adjudicate, and render a final decision with respect to any claim of the
Government of the United States or of any national of the United States . . . included in a
category of claims against a foreign government which is referred to the Commission by
the Secretary of State”). The letter sets forth the category of claims as follows:
claims of U.S. nationals for compensation for serious personal injuries
knowingly inflicted upon them by Irag" in addition to amounts already
recovered under the Claims Settlement Agreement for claims of hostage-
taking® provided that (1) the claimant has already received compensation
under the Claims Settlement Agreement from the Department of State® for
his or her claim of hostage-taking, and such compensation did not include
economic loss based on a judgment against Irag, and (2) the Commission
determines that the severity of the serious personal injury suffered is a
special circumstance warranting additional compensation.  For the

purposes of this referral, “serious personal injury” may include instances
of serious physical, mental, or emotional injury arising from sexual

1 A group of hostages, not including Claimant, received compensation for economic loss. The hostages that
received compensation for economic loss are not before the Commission in this program.
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assault, coercive interrogation, mock execution, or aggravated physical
assault.

*khkhkkkhkkkhkhkhkikikikikx

! For purposes of this referral, “Irag” shall mean the Republic of Irag, the Government of
the Republic of Irag, any agency or instrumentality of the Republic of Irag, and any
official, employee or agent of the Republic of Iraq acting within the scope of his or her
office, employment or agency.

2 Hostage-taking, in this instance, would include unlawful detention by Iraq that resulted
in an inability to leave Iraq or Kuwait after Iraq invaded Kuwait on August 2, 1990.

® The payment already received by the claimant under the Claims Settlement Agreement
compensated the claimant for his or her experience for the entire duration of the period in
which the claimant was held hostage or was subject to unlawful detention and
encompassed physical, mental, and emotional injuries generally associated with such
captivity or detention.

See Letter dated November 14, 2012, from the Honorable Harold Hongju Koh, Legal
Adviser, Department of State, to the Honorable Timothy J. Feighery, Chairman, Foreign
Claims Settlement Commission (2012 Referral” or “Referral”) at § 3 & nn.1-3 (footnotes
in original). The Commission then commenced the Irag Claims Program to decide claims
under the 2012 Referral. Commencement of Iraq Claims Adjudication Program, 78 Fed.
Reg. 18,365 (Mar. 26, 2013).

Claimant submitted a timely Statement of Claim under the 2012 Referral, along
with exhibits supporting the elements of his claim, including evidence of his U.S.
nationality, his receipt of compensation from the Department of State for his claim of
hostage-taking, and his alleged personal injuries.

DISCUSSION
Jurisdiction
The 2012 Referral’s statement of the category of claims defines the Commission’s

jurisdiction. See 22 U.S.C. § 1623(a)(1)(C). Thus, the Commission has jurisdiction to
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entertain only claims of individuals who (1) are U.S. nationals and (2) “already received
compensation under the Claims Settlement Agreement from the Department of Statel for
[their] claim of hostage-taking, and such compensation did not include economic loss
based on a judgment against Irag[.]” 2012 Referral, supra, § 3. Claimant satisfies both
requirements, and the Commission thus has jurisdiction over this claim.
Nationality

This claims program is limited to “claims of U.S. nationals.” Here, that means
that a claimant must have been a national of the United States at the time the claim arose
and continuously thereafter until May 22, 2011, the date the Agreement entered into
force. See Claim No. IRQ-1-005, Decision No. IRQ-1-001, at 5-6 (2014) (Proposed
Decision). Claimant satisfies the nationality requirement. He has provided a copy of two
U.S. passports: one from the time of the hostage-taking (valid from July 1985 to July
1995) and his current one (valid from July 2005 to July 2015).

Compensation from the Department of State

The Claimant also satisfies the second jurisdictional requirement. He has
submitted a copy of a Release he signed on August 25, 2011, indicating his agreement to
accept a certain amount from the Department of State in settlement of his claim against
Irag. He has also submitted a copy of an electronic notification from the Department of
State that he received this sum on November 3, 2011, and he has also included a
confirmation from the bank that this amount was successfully deposited. Claimant
further states under oath in his Statement of Claim, and the Commission has confirmed to

its satisfaction, that this compensation did not include economic loss based on a judgment
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against Irag. In summary therefore, the Commission has jurisdiction to entertain this
claim under the 2012 Referral.
Merits

The 2012 Referral limits claims in this program to those for “serious personal
injuries knowingly inflicted upon [the claimant] by Irag.” The Referral explains that,
“[f]or the purposes of this referral, ‘serious personal injury’ may include instances of
serious physical, mental, or emotional injury arising from sexual assault, coercive
interrogation, mock execution, or aggravated physical assault.” It further limits
compensation to those cases in which “the Commission determines that the severity of
the serious personal injury suffered is a special circumstance warranting additional
compensation.”

As the language makes clear, the 2012 Referral requires a claimant to satisfy three
conditions to succeed on the merits of his or her claim. First, the claimant must have
suffered a “serious personal injury,” which may be “physical, mental, or emotional.” If
the Referral used the phrase “serious personal injury” without any elucidation, it might
imply that we need solely determine how bad a claimant’s injury is—that is, to focus
solely on the injury itself. But the Referral expressly lists four specific acts from which
such injury may arise, indicating that, in determining whether a particular injury satisfies
the legal standard of a “serious personal injury,” we must consider not just the injury
itself, but also how the injury arose. It is clear, for example, that the Referral’s phrase
“serious personal injury” includes injuries arising from any of the four acts specifically
mentioned—i.e., sexual assault, coercive interrogation, mock execution, or aggravated

physical assault. At the same time, the use of the permissive “may” in the same sentence

IRQ-1-002



-7-

suggests that an injury need not necessarily have arisen from one of those four acts to be
deemed a “serious” personal injury. Rather, the language of the Referral suggests that an
injury may arise from an act that is comparable in seriousness to one of those four acts—
that is, an injury arising out of an act or acts of a similar type or that rise to a similar level
of brutality or cruelty as the four enumerated acts.

The second requirement is that Irag must have “knowingly inflicted” the injury.
Thus, even where a claimant suffered a serious personal injury that satisfies the other
requirements in the 2012 Referral, it must be proven that Iraq knowingly inflicted the
injury.?

The third requirement is that the Commission determine that the severity of the
serious personal injury suffered constitutes a “special circumstance warranting additional
compensation.” In determining whether the severity of the injury is such a “special
circumstance,” the Commission will consider the nature and extent of the injury itself
(including the specific acts committed by Iraq giving rise to such injury), the extent to
which the injury substantially limits one or more of the claimant’s major life activities
(both in the immediate aftermath of the injury and on a long-term basis), and/or the extent
to which there is permanent scarring or disfigurement that resulted from the injury.

In this claim, the injuries alleged and the treatment Claimant suffered at the hands
of his captors represent some of the most brutal circumstances in this claims program.
The sheer number of injuries, the regularity with which Iraqi officials inflicted those
injuries, and the appalling conditions of Claimant’s confinement involve suffering that

few could imagine.

2 “Iraq” is defined in footnote 1 of the Referral.
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The facts we outline are those established by the evidence Claimant submitted.?
Where the evidence is insufficient to establish any particular allegation, we note that fact
below. We chronicle the Claimant’s captivity by dividing it into four time periods: (1)
the Iraqi authorities’ initial seizure of the Claimant and his colleagues near the Saudi-
Kuwaiti border and their forcible abduction of him to Basrah, Iraq (approximately the
first day); (2) the forcible taking of him to Baghdad and the time he spent in a cell with
his colleagues (approximately, days 2 through 10); (3) a period of solitary confinement in
Baghdad (approximately, days 10 through 33); and (4) the final week in a cell in a
different prison, after the Allies bombed the building in which he had previously been
imprisoned. At each stage, the Iraqi authorities treated him with extraordinarily violent
physical brutality.

(1) Seizure and Initial Interrogations: Claimant and three colleagues were in

Saudi Arabia in January 1991 when the Allies began air strikes against Iraq. On January
21, 1991, less than a week later, Claimant and his colleagues were near the Saudi-
Kuwaiti border when an Iragi military patrol driving a jeep approached them. Two
soldiers then seized them at gunpoint and “threw [them] into their jeep.” The soldiers

drove them to “a small bunker,” then split them into two jeeps and drove them to “a

¥ Claimant has submitted extensive documentation and other evidence in support of his claim, both recent
and from shortly after his hostage experience. This includes, inter alia, two recent sworn statements
describing his hostage ordeal, the severe personal injuries he alleges he sustained, and the lingering effects
of those injuries; extensive medical records, including contemporaneous medical records from Claimant’s
hospitalization shortly after his release; a sworn statement from his then fiancée, describing his condition
upon release and his alleged injuries; a sworn statement from his current fiancée, describing Claimant’s
recounting of his hostage ordeal to her and his current mental and emotional problems alleged to be the
result of the hostage-taking; a sworn statement from an American POW captured in the same time period as
Claimant, attesting to the conditions of their detention; a lengthy, detailed narrative written by a fellow
captive the year after Claimant’s experience; a sworn statement from a former work colleague describing
the impact of the ordeal on Claimant’s professional life; a sworn statement from a physician who treated
Claimant from 1999 to 2004; several contemporaneous news articles regarding Claimant’s hostage
experience; several contemporaneous photographs depicting Claimant both before and after his captivity;
and a video clip of a contemporaneous news report on Claimant’s release in March 1991, including footage
of Claimant shortly after his release.
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larger bunker.” Claimant states that “[w]hile [they] were being held there that first night,
the bunker was blanket bombed . . . . [Claimant] was in shock.” He further states that at
that point, he “started to face the realization that [they] were prisoners . .. .”

Later that night, Claimant and his colleagues “were taken to a truck, and . . .
blindfolded, with [their] hands handcuffed behind [their] backs.” They “were driven for
several hours to Basrah.” Claimant states that it “was bitterly cold, and the handcuffs cut

into [his] wrists.” During the drive, the soldiers “began to threaten” Claimant and his

5 U.S.C.

SEE2(b1(6) who had been arrested

colleagues, asking them if they knew about an Iranian
by Iraq two years earlier, convicted of spying, and hanged. Claimant and his colleagues,
5US.C.8552(b)(6)  had heard of him; the soldiers “made clear to [them] that [they], too,
could be executed.”

After arriving in Basrah, Claimant and his colleagues were placed in what he
describes as an “animal shelter or a farm structure of some kind.” He states that the
“holding cells were 4x4 with one window and dirt floors[]” and “reeked of animal feces.”
Claimant states that they were held there overnight. Thereafter, they were removed from
their cells, “blindfolded and handcuffed, and driven to what appeared to be a military
camp.” They were then led into a building and “made to sit up against a wall in a
hallway with [their] knees up, handcuffed[,]”” at which point the guards “bash[ed]” them
on their knees. After this, they were taken away, individually, to be interrogated.
Claimant states that the “door to the interrogation room was left open so that each of

[them] could hear the screaming from each other’s beatings.” It worked. Claimant did

indeed hear the interrogations and the beatings inflicted on his colleagues.
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When it was Claimant’s turn to be interrogated, he was led into the room, forced
to kneel, and was asked, “What do we have to do to you to get you to tell us what we
want before we kill you?” Before he could respond, the guards “started hitting [him]
with a flat object.” Because claimant was blindfolded, he could not see what the object
was, but believes it was “made of either metal or wood with a metal frame.” He was
repeatedly struck in the head and knees; at one point he was hit so hard the rod snapped.
During the beating, one of the guards also “twisted [his] ears.” Claimant states that he
was beaten this way for an hour, and he “felt that [his] life could end at any moment.”
One of his colleagues states that he could hear Claimant and his other two colleagues
screaming while they were being beaten, and that he could hear “the sticks come down on
their heads.” When they were taken back into the hallway, Claimant was asked to state
his nationality, and when he replied that he was American, the guards again beat him on
the head with canes.

(2) Transfer to Baghdad: Eventually, Claimant and his colleagues were placed in

a car, blindfolded and handcuffed, and driven six hours to Baghdad. Claimant states that
his “wrists were bleeding from the cuffs, and it was extremely cold.” The guards beat
them during the drive, and a guard occasionally struck Claimant in the back of his head
with the butt of a rifle. At some point, they were “led to the top of a hill” in a remote
location and “were lined up in a row.” Claimant thought they were going to be executed;
however, after a few minutes they were placed back in the car, and they resumed driving.
Eventually, they stopped and were led inside a building where Claimant and his
colleagues were blindfolded and placed in a room with a dirt floor. Claimant states that it

was very cold, and that they were given only two blankets between them. They were
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held there for five or six days, and the food they were given was “sparse and foul, and
sometimes smelled of urine.” On the fifth or sixth day, Claimant and his colleagues were
taken to a vehicle and told they “were going home.” However, after a few minutes, they
were removed from the vehicle and led back to their prison cell.

After another day, Claimant and his colleagues were again handcuffed,
blindfolded, and put into a car. He states that they “were driven into what appeared to be
an underground parking area in what [he] later learned was the Iraqi Intelligence
Service’s headquarters.” They were removed from the vehicle and led inside an adjacent
room, where they were asked to state their names and nationalities and issued prison
uniforms. Claimant states that he saw one of the guards “slid[e] his thumb across his
throat, which [Claimant] took as a clear signal that [the guard] planned to kill [him].”

(3) Solitary Confinement: Claimant was then taken to a solitary confinement

cell. The conditions of his confinement were intolerably filthy and characterized by an
utter lack of regard for basic human needs. Claimant describes the cell as “small,
freezing cold and foul.” In addition, the cell had “no running water, a broken toilet, and
no bed[,]” and Claimant “had to sleep on the cold, concrete floor[,]” which he claims
damaged his knees and other joints. The cell lacked any heat and little light came in
through the window. Claimant states that he was held in this cell for 24 days. During
this time, he could hear the screams of other prisoners who were being interrogated and
beaten, both during the day and at night.

Throughout this period, Claimant was subjected to numerous instances of harsh
interrogation. These sessions typically lasted 25 to 60 minutes, during which time the

Iraqi guards beat Claimant on his head, body, and knees, usually “with canes and what
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[he] thought was a long rod with a flat hand.” They also threatened him with death. He
adds that his “ears were twisted and [he] was worried about [his] left ear[,]” which he
thought had been damaged. Claimant states that “some of the beatings that [he] endured
were so brutal that [he] did not expect to survive them.” He notes that “[d]uring one
interrogation, [he] felt what [he] believed was a gun to [his] head while [he] was
blindfolded.”

During this period, Claimant was given “one or two pieces of barley pita bread
and oily water or greasy soup per day.” He was afraid he might die of starvation.
Moreover, he states that it was becoming difficult to sleep on the concrete floor in part
due to the weight he had lost. Claimant also feared that he “would run out of things to
think about and that [he] would go crazy[,]” although he devised mind games to keep
himself busy. Every night, Claimant heard the screams of one particular prisoner being
“beaten over and over again . . . .” The man “screamed and moaned and wailed for
hours[,]” and Claimant feared he would be next.

(4) Final Days and Release: On February 23, 1991—approximately 33 days into

his captivity—Allied forces dropped three bombs on the facility where Claimant was
imprisoned. Claimant was asleep at the time, and when he awoke, he found it “dark with
rubble all over and half of [his] cell missing.” He believed the man in the cell next to him
was killed by the blast. He claims that this incident caused him “extreme trauma.”
Shortly thereafter, the prison guards removed Claimant and his colleagues from their
cells, blindfolded them, and took them outside to a bus. The bus had no seats, and

Claimant was made to sit inside a ring formation with his fellow captives.
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From there, Claimant and the other detainees were taken to another prison facility,
where they were separated and crammed into small cells with seven or eight other
prisoners. Claimant was held there for six more days. His cell was so crowded that if
“everyone lay down at the same time, there was no room to move.” Because he was
brought in at night, he stepped on the others prisoners as they lay asleep on the floor.
Claimant “did not have access to a bathroom and had to use a hole outside in the ground
or a bucket.” He states that beatings took place every night. The prison was designed
“with a central interior courtyard” whereby one “could see down . . . through the bars[,]”
and “[e]very night the guards would drag men out into the courtyard and [they] could see
and hear them being badly beaten.” Finally, on March 2, 1991, Claimant and his
colleagues were released.

Injuries Alleged: Claimant contends that he suffered “serious personal injuries”

warranting additional compensation under the 2012 Referral. His allegations involve
physical and mental injuries inflicted both during and after his time in captivity. He says
that, while in captivity, he “suffered repeated beatingsl[,] . . . was tied with restraints that
cut into [his] wrists, was put on a starvation diet[,] . . . and was kept in vile conditions
that caused other physical injuries, including dysentery and impairment to [his] vision . . .

% He also cites “multiple instances of mock execution[,]” as well as “hostile

* Claimant states his belief that he “suffered damage to [his] vision due to prolonged imprisonment in near-
total darkness.” However, he has not submitted any medical records or other evidence beyond his own
statements to substantiate this aspect of his claim. His evidence is thus insufficient to establish that he
suffered vision impairment as a result of his captivity. Claimant also asserts that “[his] hearing was
impacted by [his] experience, as [his] friends have often commented on this.” On this point, his former
fiancée notes that, when Claimant returned home, she “had to speak louder,” and that Claimant “seemed to
have difficulty understanding [her] (and others), which had not been the case before his captivity.” As with
his alleged vision problems, Claimant has not provided any medical records in support of this aspect of his
claim. Indeed, a medical report from his treatment in London after his release notes that “[h]earing in both
ears was normal to simple testing and [the doctor] could see no abnormality in the external auditory meatus
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interrogations” and “threats of imminent execution.” Claimant further alleges that he
suffered, and continues to suffer, “severe mental and emotional injuries” as a result of his
hostage experience. In addition, although he “did not sustain wounds that left external,
physical scars,” Claimant alleges that he has been left with various physical impairments
resulting from his captivity, including ongoing joint pain, particularly in his knees, which
had been repeatedly beaten, as well as Hepatitis C, which he claims to have contracted as
a result of blood on the handcuffs he wore and/or the unsanitary conditions of his
detention. He also claims that it took six to eight months to regain the weight he had lost
while in captivity.

In the immediate aftermath of his captivity, Claimant continued to suffer
numerous physical ailments caused by the treatment the Iraqi authorities subjected him
to. After arriving in London the day after his release, he was admitted to Humana
Hospital. Contemporaneous medical records confirm that he had lost weight and had a
“Is]wollen painful right knee,” and that he suffered from giardia lamblia (which Claimant
attributes to his having “ingested sewage”). One of the reports notes that Claimant
“remained in hospital for 48 hours and readjusted and reoriented well[,]” but that he
“should have a minimum of two and possibly three months’ leave of absence....”
Claimant’s former fiancée states that doctors “informed [them] that the problems with his
knees would likely last a long time and possibly for the rest of his life.” She further notes
that Claimant “complained frequently about the pain in his knees, both in the months
immediately following his release and all times since then, including up to the present

time.” Additionally, she states that Claimant “suffered from the lingering effects of the

or the drums.” Given this contrary evidence, and the lack of other supporting documentation, the
Commission is therefore unable to conclude that Claimant suffered hearing loss as a result of his ordeal.
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intestinal problems he developed during his captivity. Food upset his stomach, and he
could only manage small portions and had to be careful about what he ate.”

In addition to the knee and intestinal problems that are referenced in the Humana
medical records, Claimant attributes his Hepatitis C to his captivity as well. He states
that he “believe[s he] was infected in 1991 from exposure to blood on the handcuffs that
were clamped on [his] wrists and/or from being housed in cramped cells with other filthy,
unbathed prisoners with open wounds.” In support of this allegation, Claimant has
submitted extensive medical documentation, from 1997 to the present, indicating that he
suffers from a chronic form of this disease. However, while the presence of the condition
is not in doubt, the evidence does not conclusively establish that it was caused by
Claimant’s captivity. For one, none of the medical records reference its etiology, and
indeed, Claimant acknowledges that “doctors have told [him] that it simply is not
possible to determine with certainty how [he] contracted” the condition. Moreover, it
was only diagnosed in 1997—six years after his release from captivity. For these
reasons, Claimant has not met his burden to establish that his Hepatitis C was the result
of his hostage experience.

Apart from his physical injuries, Claimant also alleges numerous mental and
emotional injuries. The initial psychiatric report produced during his hospitalization in
London states, “At this stage [Claimant] appears to have come through this
psychologically very well[,]” and *“as long as he can be in contact with caring people, he
will cope.” However, the report notes that he “does however remain somewhat
vulnerable in the future particularly if he does not get the external social support that he

requires.” Indeed, Claimant alleges that he began to experience psychological problems
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immediately following his return home. He notes that for several months he was unable
to sleep and had frequent nightmares; although the nightmares “eventually became less
frequent, [they] lasted for several years afterward.”

Both Claimant’s former fiancée and one of his former colleagues and fellow
captives confirm some of the facts about Claimant’s emotional state. His former fiancée
states that Claimant “was paranoid all the time[,] . . . was constantly nervous and was
always on guard and looking around.” She also states that Claimant “reacted
dramatically to loud noises” and that “[his] personality had changed drastically. . .. After
his release, he was not the same . . . . He was very moody and got upset often. He was
sad and grumpy most of the time . . ..” Both Claimant and his former fiancée note that
they ended their engagement approximately one year later; she states that she “believe[s]
that a primary cause was the fact that he had changed so much based on his experiences
in lraq.”

Claimant’s former colleague wrote a detailed narrative about his experience
shortly after their captivity. In it, he states that he spoke with Claimant regularly in the
year or so after their detention, and that though Claimant had said “he was feeling good,”
Claimant’s colleague was “suspicious.” He states Claimant had “signed up with a self-
help group[,]” which Claimant had said “made all the difference.”

Claimant states that he still suffers from physical and mental injuries resulting
from his hostage experience to the present day. For instance, he continues to suffer from
“significant joint pain, especially in [his] knees, which has affected [his] ability to do his
job 5U-S.C.8552(b)(6) ' since it is extremely difficult to carry heavy equipment.” His

current fiancée confirms this, noting that “[e]very time he goes on a® Y-S-C- 8552(0)(6)  he
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returns home hobbling, with his knee very inflamed, barely able to walk and in great
pain.”

Claimant asserts that “the lingering emotional toll has been greater than the
physical toll . . . .” He states that he “remains sensitive to sharp noises[,]” that he
“continue[s] to have flashbacks, and big sounds, now 22 years later, still make [him]
react as to bombs nearby.” He also “worr[ies] about starvation and obsess[es] about
food[,]” a fact confirmed by his fiancée, who notes that he “frequently refers to his fear of
being deprived of food again.” She adds that he “gets frightened when he loses weight,
remembering how emaciated he became during captivity.” She also notes that he is “very
guarded emotionally[,]” and “finds it hard to get close to anyone.” In sum, Claimant
states that he “came back a changed man .. ..”

In addition, Claimant states that the injuries he sustained have hurt his
professional life. He indicates that that he “has declined work assignments that would
take [him] back to the Middle East or to other areas where [he] might be at risk for
capture. [He has] thus passed on many lucrative assignments because [he] cannot bring
[him]self to go back.” A former work associate states that he asked Claimant on a couple
of occasions whether he would return to the Middle East for work assignments, but that
Claimant declined, saying he “was in no state to return to the region.” His former
colleague also notes that, in the years that followed, he offered Claimant other
assignments > Y-S-C. 8552(0)(6) primarily in remote areas, but that Claimant declined
those as well, and eventually he and his colleagues stopped calling. Claimant’s fiancée
confirms this, noting that on one occasion, Claimant declined an offer to work on

assignment in Congo “because of the possibility of capture and the fact that access to
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water and food could not be guaranteed.” Overall, she notes, Claimant “is very risk-
averse.”

Analysis: Having reviewed the extensive documentation Claimant has provided,
we conclude that (1) he suffered “serious personal injuries,” (2) Iraq knowingly inflicted
those injuries upon him, and (3) the severity of his injuries constitutes a special
circumstance warranting additional compensation under the 2012 Referral. The sworn
statements by Claimant and others are credible and consistent with, and generally
supported by, the other evidence provided. Further, the detailed contemporaneous
documentation (including the medical records, various news articles, photographs, video
clip, and the highly detailed contemporaneous recounting of the experience written by
Claimant’s colleague) provides strongly corroborative evidence of Claimant’s sworn
statements and those of the other declarants. Although Claimant has not submitted any
medical records detailing his alleged long-term mental and emotional injuries—indeed,
he notes that he never sought treatment for these injuries>—the sworn statements of
Claimant, his former fiancée, his current fiancée, and his former colleague support the
conclusion that he suffered severe mental and emotional injuries that have clearly
affected both his personal and professional life.®

(1) Serious Personal Injury: Claimant has submitted compelling evidence that his

captors subjected him to numerous violent assaults and harsh interrogations, gave him

> By referencing his “long-term” mental and emotional injuries, we exclude here both the medical report
produced days after his release and the extensive medical records documenting his Hepatitis C, which he
has not shown is causally connected to the hostage taking, see supra, at15.

® The Commission notes that the report of a 2010 routine physical includes, under the heading
“psychological,” the following notation: “No anxiety, no depression, no sleep disturbances, and not
thinking about suicide.” However, it is not clear whether this information was self-reported, or indeed
whether the examining physician had any specific training in the treatment of mental illness. For this
reason, the Commission does not find that this report undermines Claimant’s assertions concerning his
mental and emotional injuries.
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inadequate rations, kept him confined in appalling conditions, and forced him to listen to
and witness the physical abuse of others. Iraqgi authorities inflicted such injuries on a near
daily basis throughout his hostage experience, and these conscious acts resulted in
Claimant suffering both physical and severe mental and emotional injuries. Claimant has
thus proven that he suffered numerous distinct “serious personal injuries” within the
meaning of the 2012 Referral, which expressly provides that “’serious personal injury’
may include instances of serious physical, mental, or emotional injury arising from sexual
assault, coercive interrogation, mock execution, or aggravated physical assault,” and
which we interpret to also encompass serious injury arising from acts of a similar type or
that rise to a similar level of brutality or cruelty as one of the four enumerated acts. On
the basis of the evidence provided by Claimant, we have no trouble concluding that
Claimant has satisfied this element of this claim.

(2) Knowingly Inflicted by Iraq: Iraq knowingly inflicted these injuries. Iraqi
military personnel singled him out for abusive treatment and controlled nearly every
aspect of his life throughout his captivity. Moreover, they seemed to have relished the
abuse they inflicted, taunting him and threatening him so as to maximize both his
physical and mental suffering. Claimant has thus also satisfied the “knowingly inflicted”
requirement.

(3) Special Circumstance: Iraqi officials acted in a particularly brutal fashion,
and Claimant has proven that he suffered an extraordinary number of injuries both during
and after his captivity. He was beaten repeatedly, often by multiple assailants, for
periods of up to an hour. These beatings often took place in the context of a ruthless

interrogation, during which Claimant was also threatened with death if his answers did
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not satisfy his interrogators. Moreover, Claimant also suffered the terror of being
blindfolded during several of these interrogations, which undoubtedly added to the
mental pain and anguish associated with the experience. On at least one occasion, he was
struck simply for honestly answering that he was an “American.” Moreover, he was
forced to listen to the screams of others while they were being beaten, including those of
close friends/associates.  Further, the conditions of Claimant’s confinement were
appalling, and he was kept for an extended period in solitary confinement with no
running water, a broken toilet, no bed, and very little light, and was given barely enough
food and water to survive.

In addition, the initial injuries inflicted on Claimant have had a major impact on
his mental and emotional health, and have caused him great pain and anguish in the long-
term.  Moreover, Claimant’s physical injuries, particularly the residual joint pain
resulting from his captivity, have continued to the present day and have adversely
affected his professional life. The various sworn statements provide a generally
consistent description of these injuries. In sum, Claimant suffered significant physical,
mental, and emotional injuries that both persist to the present day and have had serious
consequences for his personal and professional life.

Given the nature and severity of his physical and mental injuries, the Claimant has
established that the severity of his serious personal injuries constitutes a *“special
circumstance warranting additional compensation.”

In short, Claimant has satisfied the standard for compensability under the 2012

Referral and is thus entitled to compensation.
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COMPENSATION

Assessing the value of intangible, non-economic damages is particularly difficult
and cannot be done using a precise, mathematical formula. Claim No. LIB-11-002,
Decision No. LIB-11-002, at 4-5 (2011) (Final Decision) (citing Claim No. LIB-11-002,
Decision No. LIB-11-002, at 9-10 (2009) (Proposed Decision)); see also 2 Dan B. Dobbs,
Dobbs’ Law of Remedies { 8.3(6) (2nd ed. 1993); | Marjorie M. Whiteman, Damages in
International Law 777-78 (1937)). Furthermore, assessing the relative value of personal
injury claims is especially challenging where, as here, the claimants have alleged both
physical and mental injuries, of varying number and degree, arising from highly
individual circumstances.

The Claims Settlement Agreement itself says nothing about the appropriate level
of compensation. The Referral sets a recommended maximum of $1.5 million per claim,
2012 Referral, supra, | 4, but offers no further guidance except to make clear that
compensation under the Referral is not to include compensation for any injuries generally
associated with the hostage experience, injuries for which the State Department has
already compensated the Claimant.

Under international law, compensation for personal injuries varies greatly, and
there is no consistent formula applied by international courts and tribunals in determining
the appropriate amount. Chester Brown, A Common Law of International Adjudication
206 (2007). Nonetheless, certain factors have been frequently cited in making this
determination or in assessing the relative value of such claims. For instance, Whiteman
cites, inter alia, “the nature and seriousness of the injury to the claimant, [and] the extent

of impairment of the health and earning capacity of the claimant . . . .” | Marjorie M.
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Whiteman, Damages in International Law 628 (1937). Awards have generally been
higher where the claimant’s suffering was permanent or persisted for many years. See id.
at 588-92. Tribunals have also considered the seriousness and the manner of the wrong
committed by the offending state, see Dinah Shelton, Remedies in International Human
Rights Law 295 (2006); A.H. Feller, The Mexican Claims Commissions 296 (1935); M/V
Saiga (No. 2) (St. Vincent v. Guinea), Case No. 2, Judgment of July 1, 1999, 3 ITLOS
Rep. 10, 1 171-172, as well as the existence of multiple causes of action in a single
claim, see, e.g., J.G. de Beus, The Jurisprudence of the General Claims Commission,
United States and Mexico 271 (1938).

In determining the appropriate level of compensation under the 2012 Referral, the
Commission will thus consider, in addition to the State Department’s recommendation,
such factors as the severity of the initial injury or injuries; the number and type of injuries
suffered; whether the claimant was hospitalized as a result of his or her injuries, and if so,
how long (including all relevant periods of hospitalization in the years since the incident);
the number and type of any subsequent surgical procedures; the degree of permanent
impairment, taking into account any disability ratings, if available; the impact of the
injury or injuries on claimant’s daily activities; the nature and extent of any disfigurement
to the claimant’s outward appearance; whether the claimant witnessed the intentional
infliction of serious harm on his or her spouse, child or parent, or close friends or
colleagues; and the seriousness of the degree of misconduct on the part of Irag.

Claimant does not specify the precise amount of compensation he seeks, but he
argues that the Commission should award him more than the State Department’s

recommended maximum of $1.5 million. Claimant contends that he is entitled to a
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greater amount because of the brutal and repeated nature of the acts that caused his
injuries, the length of time he was subjected to attack (40 days), and the (how) more than
23 years of mental pain and anguish he has suffered. He emphasizes that, under the
Referral, “damage awards are by no means limited to ‘physical injury’ and . .. mental
and emotional injuries are expressly deemed compensable” (emphasis in original).
Further, he says that he suffered treatment similar to the Gulf War POWSs; and, according
to Claimant, the State Department awarded those POWs amounts “well in excess of the
amount now recommended by the State Department” under the 2012 Referral. Claimant
notes that the State Department’s recommendation “is not binding and that the
Commission will give independent consideration to the dollar amounts to be
awarded . ...” For these reasons, Claimant contends that an award in excess of
$1.5 million is warranted in this claim.

The Commission recognizes that Claimant suffered numerous serious personal
injuries throughout his ordeal, and the nature and seriousness of these injuries clearly
entailed suffering that few can imagine. The deliberate cruelty of the Iragi military in
detaining Claimant and his colleagues, including the intentional infliction of enormous
physical and mental suffering, represents some of the most egregious conduct alleged in
this claims program. Claimant rightly points out that the $1.5 million mentioned in the
Referral is merely a recommended maximum and that it does not bind this Commission,
and he may be correct that the Gulf War POWSs received more than the $1.5 million
recommended maximum.

Nevertheless, having weighed all of the relevant factors, we conclude that

Claimant is entitled to $1.5 million. The State Department set a $1.5 million
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recommended maximum in this Program knowing that Claimant was among the eligible
claimants. We can thus infer that the State Department did not intend the POW awards
(which, according to Claimant, were made by the State Department itself) to serve as a
rationale for this Commission to make awards greater than $1.5 million in this Program.
Moreover, Claimant, whose attorney represented some of the POWSs both in their court
case against Irag and before the State Department, declares that those amounts are
confidential and has thus not provided us with any concrete information about the awards
the POWSs received. Nor do we have any information about the full array of injuries that
the POWs suffered at the hands of Irag. We are therefore in no position to make the
comparative assessment Claimant asks us to make. Since we have neither an explicit
indication in the Referral that the POW awards were to be considered, nor any
information about the specific injuries suffered and awards received by the POWSs, we
will not use the POW awards as a factor for assessing the appropriate level of
compensation to be awarded in this Program.

Accordingly, the Claimant is entitled to an award of $1,500,000.00 and this
amount (not including the amount already received from the Department of State)
constitutes the entirety of the compensation that the Claimant is entitled to in the present
claim.

The Commission hereby enters the following award, which will be certified to the
Secretary of the Treasury for payment under sections 7 and 8 of the ICSA. 22 U.S.C. 8§

1626-27 (2012).

IRQ-1-002



-25-

AWARD
Claimant is entitled to an award in the amount of One Million Five-Hundred
Thousand Dollars ($1,500,000.00).
Dated at Washington, DC, March 14, 2014

and entered as the Proposed Decision
of the Commission.

iy

Anuj C. Desai, Commissioner

M Bete

Sylvia M. Becker, Commissioner

NOTICE: Pursuant to the Regulations of the Commission, any objections must be filed
within 15 days of delivery of this Proposed Decision. Absent objection, this decision will
be entered as the Final Decision of the Commission upon the expiration of 30 days after
delivery, unless the Commission otherwise orders. FCSC Regulations, 45 C.F.R. §8 509.5

(e). (9) (2013).
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