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BUREAU OF INDIAN AFFAIRS’ MANAGEMENT
OF TRUST FUNDS; AND, H.R. 1846, NATIVE
AMERICAN TRUST FUND ACCOUNTING AND
MANAGEMENT REFORM ACT OF 1993

MONDAY, SEPTEMBER 27, 1993

HOUSE OF REPRESENTATIVES,
COMMITTEE ON NATURAL RESOURCES,
SUBCOMMITTEE CN NATIVE AMERICAN AFFAIRS,
Washington, DC.
The subcommittee met, pursuant to call, at 9:30 am., in room
1324, Longworth House Office Building, Hon. Bill Richardson
(chairman of the subcommittee) presiding.

STATEMENT OF HON. BILL RICHARDSON

Mr. RICHARDSON. Welcome. This morning the Subcommittee on
Native American Affairs will conduct a hearing on the BIA man-
agement of Indian trust funds.

The BIA is currently responsible for managing some $2.1 billion
in Indian trust funds. This includes almost 2,000 tribal accounts
worth $1.7 billion and some 300,000 individual money accounts
worth over $450 million. These accounts are comprised of monies
received mostly through leasing practices such as timber stumpage,
oil and gas royalties, agricultural fees or judgment awards.

Over the years, several audits and reports have detailed long-
standing inadequacies in the management of these accounts. The
problems are numerous.

One, the BIA cannot give a complete record balance to its ac-
count holders.

Two, no uniform, written policies exist to detail the proper man-
agement and care of the accounts.

Three, personnel charged with the management of these funds
have not received adequate training to gain the needed expertise
on a consistent basis.

This money belongs to the tribes and individual Indians who own
these accounts. The Federal Government has the fiduciary respon-
sibility to see that these funds are invested, recorded, and managed
in a proper fashion.

Numerous audits and reports issued by the Department of the
Interior Inspector General, the General Accounting Office, the Of-
fice of Management and Budget, and congressional committees,
time and time again point to the fact that the Federal Government
has not been a good trustee. OMB has listed tribal trust funds as
one of the high-risk liability areas for the Government.

(1)
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These problems did not happen overnight and this subcommittee
does not expect them to be fixed overnight. Some changes have oc-
curred. The BIA has contracted to begin reconciliation of many of
the accounts and the Intertribal Monitoring Association has been
{‘ormed to work with the BIA and Congress to address the prob-
ems.

This morning we will focus on some of these problems as well as
potential solutions. We will hear from my colleague Mike Synar of
Oklahoma who, as chairman of the Government Operations Sub-
committee on Environment, Energy, and Natural Resources, re-
leased a 1992 report entitled “Misg{aced Trust: The Bureau of In-
dian Affairs’ Management of the Indian Trust Fund,” which has
been the impetus for much of the movement in this area.

Congressman Synar is also the author of H.R. 1846, which would
give tribes more control over their tribal trust funds.

We will also hear from the new Assistant Secretary for Indian
Affairs, Ada Deer, who is responsible for the management of Indian
trust funds. The General Accounting Office will testify concerning
work it has completed and is currently working on 1n this area.
Also testifying will be tribal representatives, members of the Inter-
tribal Monitoring Association, and representatives of private sector
finanecial institutions.

I hope this morning will mark the start of positive dialogue that
will bring forth innovative solutions to the old problems that have
plagued Indian trust funds for far too long.

At this time, I would ask that the background on Indian trust
fund management be made part of the record. In addition to receiv-
ing testimony on trust funds, we will be taking comments to Mr.
Synar’s bill, H.R. 1846. With this in mind, I would also ask that
the b(ill and section-by-section of H.R. 1846 be made part of the
record.

[Background, text of H.R. 1846, and a section-by-section of the
bill follows:]



INDIAK TRUBT FUND MANAGEMENT

BACKGROUND

Funds have been held in trust for Indians by the Federal Government
sinpce 1820. The Bureay of Indian Affairs (BIA) has had the
authority to invest Indian Trust Funds since 1918, however, it was
not until 1966 that the BIA exercised its fyll range of investment
authority. The Office of Trust Funds Management (OTFM) within the
BIA is responsible for implementing the fiduciary responaibility of
ensuring that all proper controls and accountability is wmaintained
with regard to the Indian trust funds. OTFM, located in
Albuquerque, New Mexico, oversees the trust fund opearations at the
12 BIA Area Offices and 93 BIA Agency offices.

Trust fund accounte are comprised mainly of money received through
the sale or lease of trust lands and include timber stumpage, oil
and gas royalties, and agriculture {fees. Accounteé containing
judgment funds awarded to tribes are alsoc maintained. Trust funds
controlled by the BIA currently total over $2.1 billion with $1.7
billion in tribal truat funds and $450 ®million in Individual Indian
Money (IIM) accounts. Several accounts can be held for each tribe.
The BIA is currently managing soma 1,880 tribal accounts and almost
300,000 separate IIM accounts.

In order to protect thessa funds, investmants wmust be
unconditionally secured +through Federal Government deposit
insurance. Funds must be deposited in interest bearing accounts
within 30 days of receipt. The Federal government is responsible
for lost interest if funde are not invested within that time. The
responsibility for management of Indian Trust Funds by the BIA has
been detarmined through a series of court decisions, treaties, and
statutes.

Over the years numerous audits and reports on Indian trust funds
have been published by the Inspector Ganeral of the Department of
the Interior, the U.S. General Accounting oftice, the Oftice of
Management and Budget, and Congresasional Committees., A 1992 report
roleassd by the House Committee on Government Operations entitled,
"Misplaced Trust™ details multiple problems with the managemeant of
these funds.

Among the problems which pergist are:

0 the Faderal government cannot 4give a proper accounting of
balances to each of the account holders

0 lack of uniform written policies to govern how accounts are to
bes managed and under what circumstances funds can be withdrawn

0 not all personnel inveolved with truast fund managesent receive
the proper training needed to carry ocut the duties required



¢ inadequate automated and record keeping systens

0 Qffice of Management and Budget considers Indian Trust Funds to
be a "high risk"™ liability to the Federal Government

BIA has contracted with the Arthur Anderson Ccmpany to reconcile
the accounts. Although thia procesa has begun it 1s not expected
to reconcile all of the tribal accounts and ias expected to
reconcile few, if any, of the Individual Indian Money accounts.
Much needed documentation is missing, making reconciliation
extremely difficult.

Tribes have voiced their desire to have more input and control over
tribal accounts and the way in which the BIA manages them. Several
tribes have withdrawn certain accounts and taken on the
responsibility for managing those accounts. In 1991 the Intertribal
Monitoring Asgociation {(ITMA) wae formed to work with BIA in the
reconciliation of current accounts as well as the formulation of
future management practices,

Fractionated heirship of tiny parcels of Indian land cause the IIM
accounts to be small, but numerous. As time goes on and this land
continues to be passed down through the generations, the problem of
accounting for the thousands of small IIM accounts grows,
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relaased by the Housa Committee on Government Operations entitled,
"Misplaced Trust®™ daetajils multiple probless with the management of
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0 not all parsonnel involved with truet fund Ranagement receive
the proper training needed to carry out tha duties reguired
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0 inadequate automated and record keeping systems

0 Office of Management and Budget considers Indlan Truet Funds to
be a ™high risk” liability to the Federal Government

BIA has contracted with the Arthur Anderson Company to reconcile
the accounts. Although this process has begun it is not expected
to reconcile all of the tribal accounts and is expected to
reconcile few, if any, of the Individual Indian Money accounts.
Much needed documentation 1is missing, making reconciliation
extremely difficult.

Tribes have voiced their desire to have more input and control over
tribal accounts and the way in which the BIA manages them, Sevaral
tribes have withdrawn ceartaln accounts and taken on the
responsibility for managing those accounts. In 1991 the Intertribal
Monitoring Associatlon (ITMA} was formed to work with BIA in the
reconciliation of current accounts as well as the formulation of
future management practices.

Fractionated helrship of tiny parcels of Indian land cause the IIN
accounts to be small, but numerous. As time goes on and this land
continues to be passed down through the generations, the problem of
accounting for the thousands of apall IIM accounts grows.
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e M, R, 1846

To require the Secretary of the Interior to pay interest on Indian funds
invested, to authorize demonstrations of new approaches for the manage-
ment of Indian trust funds, to clarify the trust responsibility of the
United States with respect to Indians, to establish a program for the
training and recruitment of Indians in the management of trust funds,
to account for daily and annual balances on and to require periodie
statements for Indian trust funds, and for other purposes.

IN THE HOUSE OF REPRESENTATIVES

APRIL 22, 1993

Mr. SYNAR introduced the following bill; which was referred to the Committee
on Natural Resources

A BILL

To require the Secretary of the Interior to pay interest
on Indian funds invested, to authorize demonstrations of
new approaches for the management of Indian trust funds,
to elarify the trust responsibility of the United States
with respect to Indians, to establish a program for the
training and reeruitment of Indians in the management
of trust funds, to aecount for daily and annual balances
on and te require periodic statements for Indian trust
funds, and for other purposes.

1 Be it enacted by the Senate and House of Representa-
2 twes of the United States of America in Congress assembled,
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SECTION 1. SHORT TITLE.

This Act may be cited as the *Native American Trust
Fund Accounting and Management Reform Act of 1993”.
SEC. 2. DEFINITIONS.

For purposes of this Act—

(1) the term ‘“Secretary” means the Secretary
of the Interior; and
(2) the term “Bureau” mecans the Bureau of

Indian Affairs of the Department of the Interior.

TITLE I--TRUST FUND INTEREST
PAYMENTS
SEC. 101. PAYMENT OF INTEREST ON FUNDS INVESTED.

{a) PAYMENT OF INTEREST.—(1) The fourth proviso
of subsection (a) of the first section of the Act of June
24, 1938 (25 U.S.C. 162a), is amended by striking “may
invest”” and inserting “shall invest™.

{2) The first section of the Act of June 24, 1938 (25
U.S.C. 162a), is amended by adding at the end the follow-
ing new subsection:

*{d) Amounts deposited or invested under subsection
(a) shall earn interest at the appropriate rates, taking into
consideration the type of deposit or investment. The Sec-
retary shall periodically pay such interest to the appro-
priate Indian tribe or individual Indian or, at the election

of the Indian tribe or individual Indian, add such interest

to the principal so deposited or invested.”.

" «HR 1846 TH
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(b) TeCnN1caL, CORRECTION.—The second sub-
section (b) of the first section of the Act of June 24, 1938
(25 U.S.C. 162a), as added by section 302 of Public Law
101-644 (104 Stat. 4667), is hereby redesignated as sub-
section (c¢).

(¢) REPEAL OF LIMITATION ON UNITED STATES L1
ABILITY.—Paragraph (2) of subsection (¢} of the first sec-
tion of the Act of June 24, 1938, as amended by sub-
section (b), is amended to read as follows:

“(2) Amounts deposited or invested under this sub-
section shall generate earnings at the appropriate rates,
taking into consideration the type of investment con-
cerned. The Secretary shall periodically pay such earnings
to the appropriate Indian tribe or individual Indian or,
at the election of the Indian tribe or individual Indian,
add such earnings to the principal of such funds so
invested.”.

{(d) EFFECTIVE DATE.—The amendments made by
this section shall apply to interest earned on amounts de-
posited or invested on or after the date of the enactment
of this Act.

SEC. 102. AUTHORITY FOR PAYMENT OF CLAIMS FOR IN-
TEREST OWED.
The Secretary is authorized to make payments to an

Indian tribe or an individual Indian—

+HR 1846 IH
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(1) in full satisfaction of any claim of such In-
dian tribe or individual Indian for interest on
amounts deposited or invested on behalf of such In-
dian tribe or individual Indian before the date of en-
actment of this Act under the Act of June 24, 1938
(25 U.8.C. 162a), and who was not paid the appro-
priate amount of interest on such funds; and

(2) 1n an amount equal to the interest which
would have been earned if funds of such Indian tribe
or individual Indians which were subject to the Act
of June 24, 1938 (25 U.8.C. 162a), had been depos-

ited or invested in accordance with such Act.

TITLE II—INDIAN TRUST FUND

MANAGEMENT DEMONSTRA-
TION PROGRAM

SEC. 201. PURPOSE.

The purpose of this title is to demonstrate new ap-

proaches for the management of tribal and individual In-
dian funds held in trust by the United States and man-
aged by the Secretary through the Bureau, that, consist-
ent with the trust responsibility of the United States and

the principles of self-determination, will—

(1) give Indian tribal governments and individ-
ual Indian account holders greater control over the

management of such trust funds;

«HR 1846 1H
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(2) pursuant to tribal instruetions, involve in-

vestment of such trust funds by the Secretary in a

mannier that will also help to promote economie

development in Indian eommunities; or

(3) otherwise demonstrate how the prineiples of
self-determination ean work with respeet to the man-
agement of such trust funds, in a manner eonsistent

‘with the trust responsibility of the United States.
SEC. 202. DEFINITION.

For the purposes of this title, except for the purposes
of section 208, the terms “Indian tribe” and “tribe”
mean—

(1) an Indian tribe;
(2) a eonsortia of Indian tribes; or
(3) an association of Indians holding individual

Indian trust fund aceonnts managed by the See-

retary through the Bureau.
SEC. 203. DEMONSTRATION PLANS.

An Indian tribe may submit to the Secretary a plan
to demonstrate a new approach for the management of
tribal or individual Indian funds held in.trust by the Unit-
ed States for such tribe or the members of sueh tribe, and
as of the date of the enactment of this Aet, managed by
the Secretary through the Bureau. Such plan may provide

for the following:

+HR 1844 TH
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(1) Management of such funds directly by the
Indian tribe in financial institutions selected by the
tribe, subject to supervision and oversight by the
Seeretary. For the purposes of this seetion, the term
“management’’ may include one or more of the func-
tions carried out, as of the date of the enactment of
this Act, by the Secretary through the Bureau in
managing such funds, such as eollection, disburse-
ment, and investment functions.
(2) Management of such funds by the Secretary
in a manner that—
(A) involves investment of such funds in fi-
nancial institutions on or near the reservation;
{B) increases tribal access to such institu-
tions;
(C) promotes economic development activi-
ties on the reservation; or
(D) otherwise promotes tribal priorities.
(3) Management of such funds at the local level
through contracts with local financial institutions
that meet the purposes of this title.
(4) Buch other approaches, as determined by

the Seeretary, that meet the purpose of this title.

+HR 1846 1IH
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(a) IN GENERAL.-—The Secretary shall approve and
implement, or provide for the implementation by an Indian

tribe of, a plan that meets the following conditions:

(1) Such plan has been approved by the appro-

priate Indian tribe, as follows:

(A) For a plan involving tribal trust funds,
such plan is accompanied by a resolution from
the tribal governing body approving the plan.

(B) For a plan submitted by an Indian
tribe (as defined in paragraphs (1) and (2) of
section 202) involving individual Indian money
accounts, where most or all of the account hold-
ers are members of the submitting tribe, it is
accompanied by a resolution from the tribal
governing body approving the plan, along with
a certification that the tribe held no fewer than
2 public meetings to provide an opportunity for
account holders to comment on the plan.

(C) For a plan submitted by an Indian
tribe (as defined in paragraph (3) of section
202), it is accompanied by a written approval
signed by each participating account holder,
along with a certification that the tribe on

whose reservation the trust asset that is the

+HR 1846 TH
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source of the funds is located, has been con-

sulted regarding the pian.

(2) The Secretary determines such plan to be
consistent with standards of reasonable prudence,
after considering all appropriate factors, including
but not limited to the following:

{A) The capability and experience of the
individuals or institutions that will be managing
the trust funds.

(B) The protection against substantial loss
of prineipal.

(C) The rate of return, provided that the
plan need not produce the highest rate of re-
turn possible if the Indian tribe chooses to ac-
cept a lower rate in return for other benefits
such as the benefits from investing in local fi-
nancial institutions.

(D) The ability of the Secretary to effec-
tively monitor the demonstration, pursuant to
the trust responsibility of the United States as
specified in section 205.

(3) The duration of the plan does not exceed 5
years.

(b) INVESTMENT IN EQUITIES.—Nothing in this see-

25 tion shall prohibit an Indian tribe submitting a plan for

+HR 1846 IH
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a demonstration under this section from providing in such
plan for the investment of its trust funds in equities, if
the Secrctary determines that such plan meets the stand-
ard of reasonable prudence under subsection (a)(2).
SEC. 205, FEDERAL TRUST RESPONSIBILITY.

(a) IN GENERAL.—If an Indian tribe assumes man-
agement of trust funds pursuant to a demonstration under
this title, the trust responsibility of the United States with
respect to such funds shall, for the duration of the dem-
onstration, be limited to the following:

(1) The exercise of reasonable prudence by the
Secretary in approving the plan for the demonstra-
tion.

(2) An annual audit provided by the Secretary,
directly or by contract, to determine that the tribe
1s performing in conformance with the plan for the
demonstration.

(3) If the Secretary finds, through such audits,
that the tribe is not in compliance with the terms of
the plan, the Secretary shall—

(A) terminate the demonstration; or
(B) prescribe remedial action to be taken
by the tribe to achieve compliance with the

plan.

HR 1846 TH
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{b} DECREASE IN INTEREST AND Lo0SS OF PRIN-

CiPAL.—If a plan for a demonstration submitted under
this title and approved by the Seeretary provides for the
implementation of sueh demonstration by the Seeretary,
the United States shall not be liable, during the period
of such demonstration, for any deerease in interest rate
or any loss of prineipal that is proximately caused by the
Seeretary’s prudent implementation of such demonstra-
tion.

(¢) AGREEMENT.—Prior to the implementation of
any demonstration under this title, the Indian tribe in-
volved shall sign a written statement indieating that it un-
derstands and aceepts the limitations on the trust respon-
sibility of the United States as provided in this section.
SEC. 208, TECHNICAL AND FINANCIAL ASSISTANCE,

The Seeretary shall, direetly or by eontract, provide
Indian tribes with technieal and financial assistanee in de-
veloping, implementing, and managing plans for dem-
onstrations under this title.

SEC, 207, NO INCOME TAX CONSEQUENCES.

Funds managed pursuant to a demonstration pro-
gram under this title, and distributions made from such
funds, shall, for purposes of the Internal Revenue Code

of 1986, be treated in the same manner as such funds

»HR 1848 IH
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would be treated if such funds were managed directly by

the Sccretary, through the Bureau.
SEC. 208. VOLUNTARY WITHDRAWAL FROM TRUST FUND
PROGRAM.

(a) IN GENERAL.—An Indian tribe may, in accord-
ance with this section, submit a plan to withdraw some
or all funds held in trust for such tribe by the United
States and managed by the Secretary through the Bureau.

(b) APPROVAL OF PLAN.—The Secretary shall ap-
prove a plan under this-section that meets the require-
ments specified in section 204(a)(1} and subparagraphs
(A) and (B) of section 204(a)(2).

(c¢) TERMINATION OF TRUST RESPONSIBILITY.—Be-
ginning on the date funds are withdrawn pursuant to this
section, any trust responsibility of the United States with
respect to such funds shall terminate.

SEC. 209. REPORT TO CONGRESS.

The Secretary shall, beginning one year after the date
of the enactment of this Act, submit an annual report to
the Congress on the implementation of demonstration pro-
grams under this title. Such report shall include rec.
ommendations for changes necessary to effectively imple-

ment the purpose of this title.

+HR 1846 IH
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TITLE III—RECOGNITION OF
TRUST RESPONSIBILITY
SEC. 301. AFFIRMATIVE ACTION REQUIRED.

The first seetion of the Act of June 24, 1938 (25
U.S.C. 162a), as amended by scction 101(a)(2), 1s
amended by adding at the end the following new sub-
section: '

“(e) The Secretary shall properly discharge the trust
responsibilities of the United States under this section
by—

“(1) providing adequate systems for accounting
for and reporting trust fund balances;

“(2) providing adequate controls over receipts
and disbursements;

“(3) providing periodic, timely reconciliations to
assure the acenracy of accounts;

““(4) determining accurate cash balances;

“(5) preparing and supplying account holders
with meaningful periodic statements of their account
balances;

“(6) establishing consistent, written policies and
procedures for trust fund management and account-

ing; and

HR 1846 IH
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“(7) providing adequate staffing, supervision,
and training for trust fund management and aec-
counting.”.
BEC. 302. TRUST RESPONSIBILITY WITH RESPECT TO NATU.
RAL RESOURCES.

The Congress recognizes that the trust responsibility
of the United States extends to tribal and individual In-
dian owners of natural resources located within the bound-
aries of Indian reservations and trust lands. This includes
the fiduciary responsibility to manage funds held in trust
by the United States for Indian tribes and individual Indi-
ans derived from actions including, but not limited to, the
use and sale of leased lands, judgments, mineral leases,
oil and gas Jeases, timber permits and sales, and water

resources.

TITLE IV—-TRAINING AND
PERSONNEL
SEC. 401. TRAINING.

(a} TRAINING PROGRAM.—The Secretary shall estab-
lish a program to assist Indians, including, but not limited
to, employees of the Bureau and members and employees
of Indian tribes, to obtain expertise in the management
of trust h{nds. Components of such program may include

the follow;dng:

+HR 1846 IH
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(1) An outreach program to encourage and as-
sist Indians to obtain employvimment with private fi-
naneial institutions.

(2) Agreements with financial institutions and
other entitiecs under whieh such entities would pro-
vide elassrocom training, on-the-job training, intern-
ships, and employment opportunities not to exceed 2
yvears, for emplovees and prospective employees of
the Bureau.

(b) RECRUITMENT .—-

(1) EAMPLOYMENT DESCRIPTIONS.—The See-
retary shall ensure that the employment deseription
for any Federal position related to the management
of Indian trust funds eontains requirements nee-
essary to ensure that a person filling sueh position
wonld have the neeessary skills, based on industry
standards, to fully perform the position’s responsibil-
ities in a manner econsistent with the responsibility
of the United States to properly manage Indian
trust funds.

{2) PAY.—The Seeretary, in consnltation with
the Office of Personnel Management, shall establish
the rate of pay payable for a position related to the
management of Indian trust funds at a level of the

General Schedule appropriate for such position.

+HR 1848 [H
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(¢) INDIAN PREFERENCE.—Nothing in this title shall

authorize or permit any waiver of Indian preference laws
as such term is defined in section 2(f)(2) of Public Law

96-135 (25 U.S.C. 472 et seq.).
TITLE V-—-RESPONSIBILITY TO

ACCOUNT FOR INDIAN TRUST

FUNDS
SEC. 601. RESPONSIBILITY OF SECRETARY TO ACCOUNT

FOR THE DAILY AND ANNUAL BALANCES OF
INDIAN TRUST FUNDS.

(a) REQUIREMENT . TO ACCOUNT.—The Secretary
shall account for the daily and annual balance of all funds
held in trust by the United States for the bencfit of an
Indian tribe or an individual Indian which are deposited
or invested pursuant to the Act of June 24, 1938 (25
U.S.C. 162a).

(b) PERIODIC STATEMENT OF PERFORMANCE.—Not
later than 10 business davs after the close of a calendar
month, the Secretary shall provide a statement of perform-
ance to each Indian tribe and individual with respect to
whom funds are deposited or invested pursuant to the Act
of June 24, 1938 (25 U.S.C. 162a). The statement, for
the period concerned, shall—

(1) identify the source, tvpe, and status of the

o funds;

*HR 1848 IH
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(2) the beginning balance;
(3) the carnings and losses; and
{4) the ending balance.

(¢} ANNUAL AUDIT.—The Seerctary shall cause to be
condncted an annual audit on a fiscal year basis of all
funds held in trust by the United States for the benefit
of an Indian tribe or an individual Indian which are depos-
ited or invested pursuant to the Act of June 24, 1938 (25
U.S.C. 162a), and shall include a letter rclating to the
audit in the first statement of performance provided under
subsection (b) after the complection of the audit.

(d) EFFECTIVE DATE.—This section shall take effeet
October 1, 1993, but shall only apply with respect to earn-
ings and losses occurring on or after October 1, 1993, on
funds held in trust by the United States for the benefit

of an Indian tribe or an individual Indian.

O

+HR 1846 IH
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September 22, 1993

SECTION-BY-SECTION ANALYSIS OF
H.R. 1846
THE NATIVE AMERICAN TRUST FUND ACCOUNTING
AND MANAGEMENT REFORM ACT OF 1993

SECTION 1. TITLE

Section 1 cites the bill as " The Native American Trust Fund Accounting and
Managernent Reform Act of 1993."

SECTION 2. DEFINITIONS

Section 2 defines terms used in the Act.

TITLE I-TRUST FUND INTEREST PAYMENTS
SECTION 1¢1. PAYMENT OF INTEREST ON FUNDS INVESTED.

Section 101 amends provisions in the Act of June 24, 1938, codified in Title 25 of the
United States Code, regarding the deposit of tribal funds in banks. Subsection (3} (1)
amends the fourth proviso in 25 U.S.C. 162a (a) so that the Secretary is required to invest
the trust funds of any tribe or individual Indian in any public-debt obligations of the United
States and in any bonds, notes, or other obligations which are unconditionally guaranteed
as to both interest and principal by the United States,

Paragraph (a)(2) adds to 25 U.S.C. 162a a new subsection (d), which requires that
the amounts deposited under 25 U.S.C.162a (a) shall earn interest at the appropriate rates,
and that the Secretary shall periodically pay such interest, or add such interest to the
principal, of the appropriate Indian tribe or individual.

Subsection (b) makes a technical correction by renumbering 25 US.C, 162a (b)(1)
as subsection (c).

Subsection {¢) amends paragraph (2) of new subsection (c) to repeal the current
limitation of United States lability. It replaces the subsection with language which provides
that amounts deposited or invested shall generate eamings at the appropriate rates.

Subsection {d) provides that the amendments made by Section 101 shall apply to
interest carned on amounts deposited or invested on or after the date of the enactment of
this Act.
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‘SECTION 102. AUTHORITY FOR PAYMENT OF CLAIMS FOR INTEREST OWED.

TITLE 1I-INDIAN TRUST FUND MANAGEMENT DEMONSTRATION PROGRAM

SECTION 201. PURPOSE

Section 201 provides that the purpose of this title is to demonstrate new approaches
for management of iribal and individual indian funds held in trust, that, consistent with the
trust responsibility of the United States, will do the following:

(1) give Indian governments and individua! Indian account hoiders greater control
over the management such funds

(2) involve -Secretarial investment of such funds in a manner that will help to
promote economic development in Indian communities, pursuant to tribal instructions

(3) demonstrate how the principles of self-determination can work with respect to
the management of such funds, in a manner consistent with the trust responsibility
of the United States

SECTION 202. DEFINITION.

Section 202 defines the terms "Indian tribe” and "tribe” to include a consonium of
Indian tribes and as associations of Indians holding individual Indian trust fund accounts

managed by the Secretary.
SECTION 203. DEMONSTRATION PLANS.

Section 203 provides that an Indiap tribe may submit a plan to the Secretary to
demonstrate a new approach for the management of tribal or individual Indian funds held
in trust by the United States. For the purposes of this section, the term "management” may
include one or more of the functions carried out by the Secretary through the Bureau in
managing such funds, such as collection, disbursement, and investment functions. Subsections
(I) through (4) provide approaches that the plan may provide:

(1) Management of such funds directly by the Indian tribe in financial institutions
selected by the ribe, subject to supervision by the Secretary.

(2) Management of such funds by the Secretary in a manner that involves investment
of such funds in financial institutions on or near the reservation, increases tribal
access to such institutions, promotes cconomic development activities on the
rescrvation, or otherwise promotes tribal priorities.
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(3) Management of such funds at the local level through contracts with local
financial institutions that meet the purposes of Title 1.

(4) Such other approaches, as determined by the Secretary, that meet the purpose
of Title Il

SECTION 204. APPROVAL OF PLANS BY THE SECRETARY.

Subsection 204 (a} provides for Secretarial approval and implementation of a plan
submitted by an Indian tribe. Paragraphs (1) and (2) provide conditions which a tribal plan
must meet before Secretarial approval. Under paragraph (1), a plan must have first been
approved by the appropriate Indian tribe, in the following manner:

{A) A plan involving tribal trust funds must be accompanied by a resolution from
the tribal governing body approving the plan.

(B) A plan involving individual Indian money accounts, where most or ali of the
account holders are members of the submitting tribe, must be accompanied by a
resolution from the (ribal governing body approving the plan, along with a
certification that the tribe held no fewer than 2 public mectings to provide an
opportunity for account holders to comment on the plan.

{C) A plan submitted by an association of individuals hoiding individual Indian trust
fund accounts managed by the Secretary (an Indian tribe under 202 (3)) must be
accompanied by a written approval signed by each participating account holder, along
with a certification that the tribe on whose rescrvation the trust asset that is the
source of the funds is located, has been consulted regarding the plan.

Under paragraph 2, the Secretary must determine such plan 10 be consistent with
standards of reasonable prudence, after considering all appropriate factors, including but not
limited to those set out in subparagraphs (A) through (D):

(A) the capacity and cxperience of the individuals or institutions that will be
managing the trust funds

(B) the protection against substantial loss of principal

(C) the rate of return, provided that the plan need not produce the highest rate of
return possible if the Indian tribe chooses to accept & lower rate in return for other
benefits.

(D) the ability of the Secretary to effectively monitor the demonstration, pursuant
to the trust responsibility of the United States.
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Subsection 204 (b) provides that this section does not prohibit a tribe from submitting
a demonstration plan for the investment of its trust funds in equities, if the Secretary
determines that such plan meets the standard of reasonable prudence under subsection

204(a)(2).
SECTION 205. FEDERAL TRUST RESPONSIBILITY.

Section 205 provides for limitations on the trust responsibility of the United States.
Subsection 205(a) provides that, if an Indian tribe assumes management of trust funds
pursuant to 8 demonstration, the trust responsibility of the Units States wit respect to such
funds shall, for the duration of the demonstration, be limited to (1), the exercise of
reasonable prudence by the Secretary in approving the plan, and (2), an annual audit
provided by the Secretary, directly or by contract, to determine that the tribe is performing
in conformance with the plan.

Paragraph 205 (a){3) provides that if the Secretary finds, through such audits, that
the tribe is not in compliance with the tcrms of the plan, the Secretary shall cither (A)
terminate the demonstration, or {B) prescribe remedial action to be taken by the tribe to
achieve compliance.

Subsection 205 (b) provides that if a demonstration plan approved by the Secretary
provides for implementation by the Secretary, the Uniied States shall not be Liable, during
the demonstration period, for any decrease in interest rate or any loss of principal that is
proximately caused by the Secretary's prudent implementation of the plan.

. Subsection 205 (c) provides that, prior to the implementation of any demonstration,
the Indian tribe involved shall sign a written statement indicating that it understands and
accepts the limitations on the trust responsibility of the United States.

SECTION 206. TECHNICAL AND FINANCIAL ASSISTANCE.

Section 206 directs the Secretary to provide Indian tribes with technical and financial
assistance in developing, implementing, and managing plans for demonstrations under this
title, whether directly or by contract.

SECTION 207. NO INCOME TAX CONSEQUENCES.
Section 207 provides that, for purposes of the Internal Revenue Code of 1986, funds

managed pursuant to a demonstration program, and distributions made from such funds,
shall be treated in the same manner as such funds would be treated if such funds were

managed directly by the Secretary, through the Bureaw,
SECTION 208. VOLUNTARY WITHDRAWAL FROM TRUST FUND PROGRAM.
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Section 208 provides that an Indian tribe may withdraw some or all trust funds.
Subsection 208 (a) authorizes an Indian tribe to submit a plan for withdrawal of such funds.
Subsection (b} requires Secretarial approval of a plan to withdraw funds. The pian must
meet the requirements specified in section 204 (a)(1) and subparagraphs (A) and (B) of
section 204{a}(2}). Subsection (c) provides that any trust responsibility of the United States
with respect to such funds shall terminate, beginning on the date finds are withdrawn.

SECTION 209. REPORT TO CONGRESS.

Section 209 directs the Secretary to submit an annual report to the Congress on the
implementation of demonstration programs, beginning one year after the enactment of this
Act. The report is to include recommendations for changes necessary to cffectively
implemem the purpose of Title 11

TITLE I1~RECOGNITION OF TRUST RESPONSIBILITY
SECTION 301. AFFIRMATIVE ACTION REQUIRED.

Section 301 outlines the trust responsibilities of the Secretary with respect to
management of trust funds. This section amends 25 U.S.C. 162a by adding a new subsection
"(e)." New subsection (e) provides that the Secretary shall properly discharge the trust
tesponsibilities of the United States by providing adequate systems for accounting for and
reporting trust fund balances; providing adequate controls over receipts and disbursements;
providing periodic, timely, reconciliations to assure the accuracy of accounts;
determining accurate cash balances; preparing and supplying account holders with
meaningful periodic statements of their account balances; establishing consistent, written
policies and procedures for trust fund management and accounting; and providing adequate
staffing, supervision, and training for trust fund management and accounting,

SECTION 302. TRUST RESPONSIBILITY WITH RESPECT TO NATURAL
RESOURCES.

Secticn 302 recognizes the fiduciary responsibility of the United States 1o manage
funds held intrust by the United State for Indian tribes and individual Indians derived from
actions including, but pot limited 10, the use and sale of leased lands, judgements, mincral
leases, vil an gas leases, titnber permits and sales, and water resources.
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TITLE IV-TRAINING PERSONNEL
SECTION 401. TRAINING

Section 401 provides for establishment of a program to assist Indians to obtain
expertise in the management of trust funds. Subsection 401 (a) directs the Secretary to
establish & program, which shall include employees of the Bureau and members and
employees of Indian tribes. Such programs may include (1) an outreach program o
encourage and assist Indians to obtain employment with private financial institutions and (2)
agreements with and other entities under which such entities would provide classroom
training, on-the-job training, internships, and employment opportunitics not to exceed 2
years, for employees and prospective employees of the Bureau.

Subsection 401 (b) provides for recruitment. Paragraph (b)(1) directs the Secretary
to ensure that employment descriptions for federal positions related to the management of
Indian trust funds contains requirements necessary to ensure that persons filling such
positions have the necessary skills to fully perform the responsibility consistent with the trust
responsibility of the United States. Paragraph (2) requires the Secretary to establish
appropriate rates of pay for positions related to the management of trust funds at a level
of the General Schedule.

Subsection 401 (c) prohibits any waiver of Indian preference laws as defined in
section 2(f)(2) of Public Law 96-135 (25 US.C. 472 et seq.).

TITLE Y-RESPONSIBILITY TO ACCOUNT FOR INDIAN TRUST FUNDS

SECTION 501. RESPONSIBILITY OF SECRETARY TO ACCOUNT FOR THE DAILY
AND ANNUAL BALANCES OF INDIAN TRUST FUNDS

Section 501 sets forth the responsibility of the Secreiary to account for the daily and
annual balances of all funds held in trust by the United States for the benefit of an Indian
tribe or an indjvidual Indian which are deposited or invested pursvant to 25 US.C. 162a.

Subsection (b) directs the Secretary to provide a statement of performance t each
Indian tribe and individual with respect to whom funds are deposited or invested pursuant
to 25 US.C. 162a. The statement shall identify the source, type and status of the funds; the
beginning balance, the eamnings and losses, and the ending balance.

Subsection (c) directs the Secretary to conduct an annual audit on a fiscal year basis
of alf trust funds which are deposited pursuant to 25 US.C. 162a and to include a Jetter
relating to the andit in the first statement of performance pravided under subsection (b)
after the completion of the audil.

Subsection (d) provides that section 501 shall take effect October 1, 1993, but shall
only apply with respect to earnings and losses occurring on or after October 1, 1993, on trust
funds.
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Again, | would like to welcome our colleazue, Congressman Mike
Synar, who has been a pioneer in this area, who has tirelessly
worked to bring attention to this issue over the years, who has
done a lot of the legwork that has led us to this hearing, and whos
is most welcome this morning, my good friend from Oklahoma. He
and | have a running dispute as to who has the most Native Amer-
icans in their congressional district. Even though the census may
rule in his favor, 1 have some news for him shortly.

I would like to welcome my good friend and thank him for the
great work he has done in this area. Please proceed.

STATEMENT OF HON. MIKE SYNAR, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF OKLAHOMA

Mr. SYNAR. Bill, you may have the second-largest Native Amer-
ican district, but you have as big a heart on the issue.

1 will be very brief because you have people who you really
should hear from this morning that will tell you the story that we
found through the years, that we need to enact the Native Amer-
ican Trust Fund Accounting and Management Reform Act of 1993.
] am here today to express my strong support of that measure and
urge this subcommittee to move swiftly and positively on that
issue. This is a product of all these hearings and investigations we
have done over the last four years, and we will obviously make
these available to the subcommittee, of all the things we found
wrong with the Bureau of Indian Affairs’ trust fund management.

Candidly, as you said in your opening statement, it has failed in
its fiduciary responsibilities and duties. It has, very candidly, been
grossly inadequate in a number of areas that need correction.

You said it best. The Bureau can simply not even account for the
trust fund monies. They can’t provide account holders’ meaningful
periodic statements or account balances. And what this legislation
will do is to allow our Secretary of the Interior to invest and pa
interest on individual Indian money funds held in trust by the Fed):
eral Government. It will authorize demonstration of new and inno-
vative approaches to management of the funds. It would clarify our
trust responsibility with respect to the Indians and establish a pro-
gram for training and recruitment of Indians for the management
of their own trust funds.

It will require an accurate periodic accounting of the trust funds
to account holders. And, very candidly, this is essential if we are
going to reform the long-standing mismanagement of the Indian
trust fund and give a greater say to the 300,000 Native Americans
fo; rvhom the Bureau of Indian Affairs holds a very special respon-
sibility.

These monies, as you point out, are in the billions of dollars.
They are crucial to the daily operation of our tribes and the income
to literally tens of thousands of our Native Americans.

It goes without saying that these funds do not belong to the Bu-
reau. They belong to the tribes and the individual Native Ameri-
cans. Very simply, we are just the trustee, and a pretty damned
poor one at that.

Sadly, the BIA has failed in its responsibilities. The real losers
of this mismanagement are the tribes and the account holders.
They have been literally victimized by the Federal Government,

83-758 O - 94 - 2
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- and they have no recourse but to the very agency that has caused
the problem and been responsible for the predicament,

This legislation is designed to correct many of the deficiencies. It
was prepared with the advice and counsel of Native Americans and
tribal officials that we met with. It does not contain all the an-
swers. I am not here to tell you that it does. But I think it is a
very good first step, a good starting point by which to correct lit-
erally years and decades of mismanagement,

Let me just conclude with this. If this had been the social secu-
rity system, we would have had a war already. This is an absolute
disgrace, the wag we have run this trust fund. Qur Native Ameri-
cans and our tribes deserve our leadership. They deserve our sup-
port. They deserve our accountability. They deserve a fair shake
and an honest, competent administration from their government.
They deserve more control over their own destiny.

I think the Native American Trust Fund Accounting and Man-
agement Reform Act of 1993 takes us down that path. I urge you
to move very quickly on this issue so we can begin to solve this
problem.

[Prepared statement of Mr. Synar follows:]
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H.R. 1846, The Native American Trust Fond Accounting
and Managemewt Reform Act of 1993

Statement of
REPRESENTATIVE MIKE SYNAR
Chairman, Subtommitiee on Environment, Emergy and Natural Resources
Before the Subcommitiee on Indian Affairs,
House Committee om Natural Resources

September 27, 1993

Mr. Chairman, thank you for this opportunity to appear and estify in favor of H.R.
1846, the Native American Trust Fund Accounting and Management Reform Act of 1993,
Enactment of this measure will promaote reforms of the Indian Trust Fund which are long
overdue, and 1 am here 10 strongly urge your swift action and positive on the bill.

I introduced H.R. 1846 in the House of Representatives on April 22, 1993, It is
identical to §. 925, which was iniroduced in the U.S. Senawe on May 7, 1993 by the
Chairman of the Senate Select Commillee on Indian Affairs, Senator Daniel Inouye and

eight co-sporsors,

This Act was the product of more than four years of investigation and oversight by
my Subcommittee. The purpose of that investigation was o review and evaluate the Bureau
of Indian Affairs’ efforts 10 identify and correct chronic management deficiencies thay have
plagued the Indian Trust Fund program for decades.

Mr. Chairman, the Bureau has repeatedly failed to fulfill its fiduciary duties 10 the
beneficiaries of the Indian Trust Fund. The Bureau’s managernent of the Indian Trust Fund
has been — and unfortunately continues vo be — grossly inadequate in numerous important
respects. The Bureau cannot accurately account for Trust Fund monies. It cannot even
provide account holders with meaningful periodic statements on their account balances. It
does noy consisiently and prudently invest iist funds and pay interest to accoum holders.
1t does not have consistent written policies or procedures thal cover all of its wust fund
accounting practices. Under the management of the Burcau of Indian Affairs, the Indian
Trust Fund is equivalent 10 a bank that doesn’s know how much money it has.
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Fortunately, inafentive and indiffereat leadership within the Department of the
Interior, which has worsened the scope and severity of 1he gross mismanagement by the BIA
headquarters staff, may be improving. Under the leadership of Secretary Babbite, Assistant
Secretary Ada Deer and Assistant Secretary Bounie Cohen, [ think we now have underway
a sincere and committed effort to reform the Burcau and the Deparunent. But it will take
the collective efforts of the Administration, Congress and the Native American commubizy
1o sustain and support that reform cffon. This legislation is a critical ¢lement of those
reform cfforts.

Mr. Chairman, as you know, this legislation requires the Secretary of the Imerior to
invest and pay interest on Individual Indian Money (1IM) funds held in truss by the federal
government; it avthorizes demonstrations of new and innovative approaches for 1he
management of Indian Trust Funds; it clarifies the trust respensibility of the United States
with respect 1o Indians; it ¢stablishes a program for the training and recruitmemn of Indians
in the management of trust funds; and, i1 requires an accurate periodic accounting of Indian
Trust Funds 10 the account holders. lis enactment is essential if we are 10 reform
longstanding mismanagement of the Indian Trust Fund and give the 300,000 Native
Americans for whom the Bureau of Indian Affairs holds money in trust a greater say in the
management of their affairs.

Mr. Chairman, you understand better than most that the sysrem of trusteeship and
federal management of Indian funds is deeply rooted in Indian-United States history.
Treaties are the first and probably most imponant means by which trust funds were beld by
the United States for the benefit of individuals or tribes. While the carliest treaties did not
provide that the United States retain funds in trust for the tribes, in 1820 the federal
government adopted the policy of holding tribal funds in trust.

Later, the role of trusiee was delegated (0 the Secretary of the Interior. Since 1918,
the Intericr Department’s Bureau of Indian Affairs (BLA) has had the legal authority 10
invest Indian Trust Funds. 1n 1938, the Bureau decided that all Individual Indian Money
{IIM) funds would be invested and managed by its Agency Offices. Since 1966, the BLA's
Branch of Investment has pooled afl IIM accounts for investment putposes. The Burcaw
allocates interest earned on the investment pool to individval accounts.

In April 1992, the House Commitiee on Government Operations unanimously
approved a report based or a three year investigation by my Subcommistee of the BLA's
mismanagement of the $2 billion Indian Trust Fund. That report, House Repon 102499,
dernonstrated that the BLA's disgracefully indifferent supervision and control of the Indian
Trust Funds has consisteruly failed to exercise its responsibility and has failed ali reasonable
expectations of the tribal and individual account holders, Congress and taxpayers.

The Indian Trust Fund is more than balance shecis and accounting procedures,

These monics are crucial to the daily operations of Native American tribes and a source of
income to tens of thousands of Native Americans. Although it should go without saying, it

2z
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secms forgotien that these funds do not belong 10 the Bureau ~ they belong to 1ribes and
mdividual Native Americans. We are simply the trustee, and a pretey poor one a1 that. The
Committee on Government Affairs’ repont outlined all of these problems and made
numerous recominendations o improve the management of the Indian Trust Fund and
thereby improve 1he protection of the accoum holders,

Financial managermem problems in the Burcau of Indian Affairs’ bandling of the
Trust Fund have been neglected for decades. There is a continuing crisis in the BIA's
management of the Trust Fund that can only be cured by radical changes in leadership,
organization, accountability and communication at the Bureau of Indian Affairs and the
Department of the Interior.

The real losers in the mismanagement of the Indian Trust Fund are the Tribes and
the individual Indian account holders. These account holders are being victimized by the
federal government. Yet they have had no recourse except to the very agency that is
responsiblie for their predicament.

The legislation before the Committee today was designed to correct these
deficiencies. It was prepared with the advice and counsel of many Native Americans and
tribal offivials. It does not contain all the answers for correcting the manifest difficulties
presented by the current mismanagement of the Indian Trust Fund. For example, i1 does
not establish a procedure for directing settiements for account holders caused by past
mismanagement by the Burcau of Indian Affairs;, this is because the dimensions of such
fosses and any potential settlements will not be known until many of the existing accounting
problems are correcied. However, the Act does provide a good starting point for discussion
and dialogue on that subject.

Here is summary of what the Native American Trust Fund Accounting and
Management Reform Act of 1993 will do:

Title I amends 25 U.5.C. 162a with the same lzanguage as contained in the
Nalive American Trust Fund Equity Act of 1991, HR. 1756, which I
introduced on April 16, 1991. The measure would require the Secretary of
the Interior to trust funds invest in a productive manner and to pay interest
to account holders. It will hold the Secretary accountable for any failure to
prudently invest funds held in trust for individual Native Americans.
Moreover, it will authorize the Secretary of the Interior to pay lost interest
resuliing from past BLA failures to properly manage [IM investments,

This legistation reinforces our legal, moral and cthical obligations to
Individyal Indian Monies accoum holders. By its enactment, Congress will
create the authority for the Secrctary of the Interior to honor the federal
government’s fiduciary cesponsibilivies to Native Americans; however, any
expenditures under such authority will be subject to the annual appropriations



34

Process.

. Title 11 apthorizes demonstration programs that wifl give Indian tribal
governmenis greater conirol over the management of their inbal and
individual Indian furds held in trust by the LUnited States; involve tribal
governments in instructing the Secretary to invest 1ribal and individual Indian
trust funds in a manner that will promote ¢conomic development in Indian
communities; and demonstrate how the principles of Native American self-
determination -- principles we strongly suppart -- can work with respect 1o
trust fund management.

. Title HI tracks the Government Operations Committe¢’s récommendations to
clarify the trust responsibilities of the United States.

. Title 1V authorizes the Secrétary to establish a program 10 assist Indians in
obtaining expertise in the management of their trust funds,

. Title V requires the Secretary of the Iaterior to accuraitly account for the
daily and annual balances of Indian Trust Funds, 10 provide Indian Trust
Fund account holders with periodic statements of account balances and to
obtain an annual audit of such funds.

The scope and severity of the gross mismanagement by the BIA headquarters staff
hisiorically has been made worse by inanentive and indifferent leadership within the Bureau
of Indian Affairs and the¢ Depannment of the lmerior. This type of trust fund
mismanagement would never be tolerated in other, similar federal trust activities. And, if
bankers and private trustess handled peoples’ money rhe way the Bureau has handled
Native Americans’ trusi funds, we would put them it jail. That this has taken place in the
administration of the federal government's sacred trust for Native Americans can only be
described as 2 national disgrace.

The trust of the Congress, the taxpayérs -- and most impertantly -- the tribes and
Individual Indian Money account holders has been misptaced in the Bureav of Indian
Affairs, BLA has failed us all in the performance of its duties.

Mr, Chairman, clearly, the responsibilities imposed by Treaties. statutes and the
courts have established a complex se1 of responsibilities for the BLA. However, accounting
for the daily and annual balances of the Trust Fund has been a continuing point of
controversy and rightful eriticism of BIA management. There are hundreds of thousands
of Native Americans who look to the BIA for the help, understanding and cooperation,
They deserve leadership. They deserve support. They deserve accountability. They deserve
a fair shake, honest and competent administration from their government. They deserve to
have greater control over their own destiny. They deserve the enmactment of Native
American Trust Fund Accounting and Management Reform Act of 1993.
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I first introduced this legislation as H.R. 6177 on October 10, 1992 to provide my
colleagues an opportunity 1¢ study the measure and (0 provide the Native American
community, including tribal leaders and representatives of Indian Trust Fund accoum
holders, an apportunity to consult with Congress and the Administration on the implications
of these important changes in the rélatonship between Native Americans and the federal
government. After nearly six months and a broad set of discussions, the reaction to these
proposals has been overwhelmingly positive. 1 deleted the original Titde TIE from last year's
bill, which authorized demonstration programs 1o promote the developmeni of energy
resources on Indian fands. That Title was modeled after the provisions relating to Indian
nawural resource development contained in H.R, 776, the National Energy Strategy, which
was enacied as P.L. 102486 and became law on October 24, 1992,

The only new matier included in this measure is Title V, which specifically requires
the Secretary of the Interior to account for daily and annual balances of Indian Trust Funds,
10 provide Indian Trust Fund account holders with periodic statements of account balances
and to oblain an annual audit of such funds. This new requirement operales on the simple
principle that information is power and thai account holders have a right to this information.
The sooner the Secretary is required by statute 10 account for and répon account balances,
the sooner the Department and BLA will take the steps necessary 10 correct longstanding
financial management probiems and promote a settiement for account lasses caused by the
Bureau’s past mismanagement.

Mr. Chairman, the time has come 10 enact the Native American Trust Fund
Accounting aod Management Reform Act of 1993, T look forward 10 working with you and
other Members of the Committes, as well as my colleagues in the Senate, to ensure its rapid
enactment. )
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Mr. RicHARDSON. The Chair recognizes the gentleman from Mon-
tana for an opening statement, and for the first set of questions to
our colleague.

STATEMENT OF HON. PAT WILLIAMS

Mr. WiLLIaAMS. Thank you, Mr. Chairman.

I just want to thank you and particularly our colleague, Mike
Synar, for the good work he has done in years past. Our review of
the situation over the last couple of years has led me to the conclu-
sion that BIA has been irresponsible in carrying out its fiduciary
responsibilities.

I think at the heart of it is that this government patronizes Indi-
ans. BIA should be responsible to the tribes, not the other way
around. I think we need an overhaul of the way BIA operates, and
maybe that, Mr. Chairman, will lead to an overhaul of the way
Americans view their fellow Americans who are Indians.

Again, I want to say that there is little doubt but that BIA has
been an irresponsible partner with the tribes. And the gentleman
from QOklahoma is precisely correct. If this type of irresponsibility
could be demonstrated in other trust funds that America holds, it
would be considered an absolute crisis by the majority of people in
this country.

One can’t help but notice this crisis has virtually been over-
looked. Again, I believe it is because of the way Americans view
Native Americans. So let's see if we can’t get about changing both
li:;)he BIA and the view that some citizens have towards their neigh-

ors.

Again, | want to thank the gentleman from Oklahoma, who has
done more than just provide rhetoric on this. He has really gotten
in up to his elbows and found out the facts. We all owe you a debt
of gratitude.

Mr. RiCHARDSON. I thank the gentleman.

I would like to ask my colleague a question. Some have sug-
gested that the private sector monies for the Bureau be handed
over to a private entity. You have suggested that the GAO look into
this. Would you like to share your views on this subject?

Mr. SYNAR. I would, Bill, because the frustration that we have
had in dealing with this has led us to the conclusion that unless
Ada and her new regime at BIA can change some bagic attitudes
down there in mid-level management, it is going to regrettably take
us to a point where a year or two from now we will %re right back
here with the same problem.

I have got confidence in Bruce and Ada and those now committed
to this principle. I don’t think there has been a Secretary of Inte-
rior we could count on more for this kind of correction. But there
comes a point in time where we can't leave it up to the best inten-
tions of those that are in charge. It may be we have to contract out
and do it in a way that will ensure that our Native Americans will
have more control over their own destiny, and secondly that we get
the kind of accounting we expect in any kind of financial dealings.

So I think what we do is, let's pass this act, make these manage-

.ment reforms, get them in place. Let's come back here in a year,
and if by then we haven’t made some good improvements or we are
not moving in the right direction, I think the three of us and others
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will have to ask the question of whether the government should
continue to be involved in this or whether we should let it move
into the private sector.

Mr. RICHARDSON. That seems like a constructive suggestion.

Another component of your bill is that you would like to see the
tribes get involved in the financial management of these funds. Do
you think that if some of the tribes invest in banks near the res-
ervation, it will spur economic development?

Mr. SYNAR. Absolutely. In fact, the two things that we need to
remember are, one, the tribes have a better understanding of what
they need and how those funds can be best used. And secondly,
they are not the same tribes they were a decade ago. They are very
sophisticated; they have the financial capabilities to do this.

In those areas for tribes that may be a problem, the act address-
es that by helping through training and recruitment of Native
Americans to do this work. I am convinced within a year or two
with that kind of training even the tribes that don’t have these ca-
pabilities can get up to speed.

Mr. RICHARDSON. You have been a leader here in the Congress
of the entire reform effort of reorganizing the Congress and the
Federal Government. You have also looked into the BIA itself as
an agency. Do you think it makes sense to make this a part of the
Vice President’s reinventing government effort?

Mr. SYNAR. If we don’t, we are ignoring the fact that it is, as you
said in your opening statement, one of the areas on the most criti-
cal list in our government, and if we don’t reinvent the BIA, then
we have failed in our commitment to do things that will make the
government function better.

I will tell you this, and I don’t say this with any pride. You would
be hard pressed to find another agency in our Federal Government
that is as poorly run and managed as the BIA. I mean, I have ju-
risdiction over a vast area of agencies and departments, and to my
knowledge there is probably not one that has had as many consist-
ent problems as the BIA.

Mr. RICHARDSON. You have performed excellent service in this
area, and we look forward to working with you as we deal with
your bill. I agree with your view that we should move rapidly, but
perhaps it makes sense to give the new Assistant Secretary, who
we all have extreme confidence in, a little time to see how the Bu-
reau operates.

Again, I commend you on these efforts, and you are welcome to
join us on the panel as we move ahead with the witnesses.

Does my colleague from Montana have any further questions or
wish to make any further statements?

Mr. SYNAR. No. I will see you all on the Floor later this after-
noon.

Mr. RICHARDSON. I thank the gentleman.

The subcommittee will now hear from the Assistant Secretary of
Indian Affairs, the Honorable Ada Deer.

Assistant Secretary Deer, please step up to the podium. Before
you begin, I would like to take a moment to give you a special wel-
come because this is our first opportunity to have you before this
subcommittee.
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I would like everybody to know that I was thrilled to hear of this
appointment of Ada Deer as Assistant Secretary of Indian Affairs.
Sge is a member of the Menominee Tribe of Wisconsin. Her tribe
was terminated by the Federal Government in 1954 during the dis-
astrous time of “Federal termination.”

Ms. Deer led the fight for restoration of her tribe, and when the
Menominee Tribe was restored in 1973, it helped launch the begin-
ning of the reversal of the termination policy. So she is kind of a

ioneer on this issue. She is the first woman ever to be chosen as
eader of her tribe.

Ms. Deer graduated from the University of Wisconsin, and was
the first American Indian to receive a master’s degree from the
School of Social Work at Columbia University. She was a fellow at
the Harvard Institute of Politics, John F. Kennedy School of Gov-
ernment, and was presented a National Distinguished Achievement
Award by the American Indian Resources Institute in 1991.

She has been a long-time advocate for Native American issues
and now faces what I believe to be a most difficult task in taking
charge of the BIA.

Ms. Deer, I know you will be a great asset to Secretary Babbitt
and President Clinton.

We have had a brief opportunity to meet privately, and you know
I am not always the BIA’s biggest fan in terms of its management
practices, but I am encouraged by your compassion and under-
standing of the issues affecting Native Americans. I look forward
to working with you in a long—at least eight years—productive re-
lationship. Your smile is fading already.

Before you proceed, I would%ike to see if my colleague from Mon-
tana would like to say anything.

Mr. WILLIAMS. ] just want to join in welcoming the Assistant
Secretary. We are delighted you are here and eager to hear your
testimony.

Mr. RICHARDSON. We have a procedure in the subcommittee of
having the full statement inserted in the record. We ask each wit-
ness to summarize in five minutes. We will waive this in your case
should you wish to proceed beyond the five minutes because this
is your first speech Eefore us. We want you to feel as welcome as
possible. So please proceed.

STATEMENT OF ADA E. DEER, ASSISTANT SECRETARY FOR IN-
DIAN AFFAIRS, BUREAU OF INDIAN AFFAIRS, DEPARTMENT
OF THE INTERIOR, ACCOMPANIED BY JIM PARRIS, DIREC-
TOR, TRUST FUNDS MANAGEMENT AND DONNA ERWIN, DEP-
UTY DIRECTOR, TRUST FUNDS MANAGEMENT

Ms. DEER. Thank you very much for those warm words of wel-
come, Congressmen Richardson and Williams. I appreciate your
good words, and I look forward to a long, productive, eight-year
partnership here also.

It has been an interesting experience this year. I have come from
being a designee to a nominee to a trustee. I look forward to the
challenge of assisting the Bureau of Indian Affairs, the tribes, and
the Congress in developing a close partnership as we work to re-
solve the problems confronting American Indians and Alaskan Na-
tives.
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I would like to read my testimony, but before I begin, I would
like to introduce my two staff people, Mr. Jim Parris, director of
the Office of Trust Ffunds Management, and Donna Erwin, who is
the deputy director.

I am pleased to be here to discuss the Indian trust fund manage-
ment and H.R. 1846, the Native American Trust Fund Accounting
and Management Reform Act of 1993.

I would also like to commend Mr. Synar and the committee for
their diligence and leadership in bringing attention to this long-
standing issue. It is a very difficult issue, and it will take good
thinking on everyone's part to bring a good resolution to this.

This %egislation complements part of an overall effort within the
Department to improve trust funds management. I view the im-
provement of trust fund management as a major priority in this
administration, and I am looking forward to working further with
Congress and tribal leaders in this effort.

H.R. 1846 is identical to S. 925 as introduced in the Senate. The
Senate committee has developed a revised version of the bill. We
have been working on a report of the revised S. 925, and we expect
to submit a report on both bills in the very near future; in fact, a
matter of days.

We are in substantial support of H.R. 1846. We commend the
committee for its effort to improve the management of Indian trust
fund accounts through legislation. However, we do have some con-
cerns with H.R. 1846. Our comments presented here are reflective
of input received from several sources, including a special task
%roup formed by the Department to address H.R. 1846 and the

ntertribal Monitoring Association (ITMA).

First, let me address the efforts now being made by the Depart-
ment. The Bureau of Indian Affairs has already taken steps and
has plans for taking additional steps to address the need for im-
provement in the trust funds management program.

The BIA has obtained the services of Arthur Andersen and Com-
pany to conduct a reconciliation of the tribal and 1IM accounts in
an effort to establish a level of confidence in the proper accounting
and investment of trust funds management by the BIA.

We have focused primarily on the reconciliation of tribal accounts
for a 20-year period to be completed by April 1994. A team has
been formed to develop reconciliation options to address Individual
Indian Money accounts.

Plans for providing additional staffing for the Office of Trust
Funds Management are currently being developed and will be sub-
mitted to the Department in early October for review and approval.
The additional staffing will allow the BIA to provide customer rela-
tions’ staff for our trust account owners and additional staff to con-
centrate on matters such as training, records management, and
quality assurance, that have not received proper attention in the
past.

We have established a permanent staff dedicated to the timely
and accurate ongoing reconciliation of trust fund accounts and to
monitor area office reconciliation reports. System enhancements of
the current trust systems have streamlined the accounting process
to virtually eliminate the need for entering the same accounting
data into several different systems which have complicated the rec-
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onciliation process. Regulations are being drafted, procedures are
being developed, and systems are being evaluated and redesigned.

We have submitted a Bureau of Indian Affairs manual draft on
Indian trust fund aceount losses for review to the General Account-
ing Office. This regulation addresses policy and responsibilities for
loss identification, notification, and reimbursements. This is in ad-
dition to placing new staff to support the new trust fund environ-
ment.

We are working closely with the representatives of our clients,
the tribes, Alaska Natives and their own IIM account’s inventories
to make them active partners in the process of resolving areas of
concern. ITMA has been and continues to be a valuable ally in this
process. We have made substantial progress and lock forward to
continue to improve our delivery of quality trust funds manage-
ment to our clients.

The Department is interested in exploring the possibilities with
GAO and other agencies for transferring parts of the trust fund’s
management functions out of the Department to another entity,
public or private, which may better perform these functions.

Let me now address H.R. 1846. I have a few comments to make
and we will supplement these comments in a fuller report to be
submitted in the future.

We strongly support the concept of demonstration programs, and
have in fact already undertaken such programs administratively.
Demonstration programs will provide the Department and tribes
f\yitg constructive experience on how best to manage their own
unds,

In addition to the provisions of the bill, we would recommend a
provision providing for a performance review of the tribe's perform-
ance on managing its plan.

We are in basic support of the provisions in Title I for prospec-
tive payment of interest on both tribal and IIM accounts and for
redress of known underpayment in the past consistent with this
reconciliation effort. This is under review and we will have further
comments on this issue in our report.

Section 301 of H.R. 1846 presents a list of basic fiduciary trust
responsibilities with which the Secretary is to comply. These are
the foundation of a solid trust fund management program.

We are in the process of obtaining assistance from trust systems
design experts in the private sector to develop a trust fund man-
agement system that will allow the Secretary to meet these re-
quirements. We have made a commmitment to not only meet this
challenge but to exceed the basic services outlined in H.R. 18486.

We are in agreement on the need to train Indian employees of
the Bureau of Indian Affairs and members and employees of Indian
tribes. There is a real need to provide this type of training, experi-
ence and to offer salaries compatible with the private-sector levels.
The provisions of this section will help to provide trust fund man-
agement capabilities at the agency, area, central office levels, and
to tribes.

This concludes my prepared statement. I will be happy to answer
any questions the committee may have.

{Prepared statement of Ms. Deer and attachments follow:)
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STATEMENT OF ADA E. DEER, ASSISTANT SECRETARY - INDIAN AFFAIRS,
DEPARTMENT OF THE INTERIOR, BEFCRE THE SUBCOMMITTEE ON HNATIVE
AMERICAN AFFAIRS, OF THE COMMITTEE ON NATURAL RESCOURCES, U.S.
HOUSE OF REPRESENTATIVES, ON H.R. 1846, THE "NATIVE AMERICAN
TRUST FUND ACCOUNTING AND MANAGEMENT REFORM ACT OF 1993".

September 27, 1593

Good morning, Mr. Chairman and Members of the Committee. I am
pleased to be here to discuss Indian trust fund management and
H.R. 1846, the "Native American Trust Fund Accounting and
Management Reform Act of 1993", This legislation complements
part of an overall effort within the Department to improve trust
fund nmanagement. I view the improvement <of trust fund management
as a major priority in this Administration and I am looking
forward to working further with Congress and tribal leaders in
this effort.

H.R. 1846 is identical to S. 925 as introduced in the Senate.
The Senate Committea has developed a revised version of the bill.
We have been working on a report of the revised 8. 925 and we
expect to submit a report on both bills in the very near future,
in fact, a matter of days.

We are in substantial support of H.R. 1846. We commend the
Committee for its efforts te improve the management of ZIndian
trust fund accounts through legislation. However, we do have
some concerng with H.R. 1846 our comments presented here are
reflective of input received from several sources including a
Special Task Group formed by the Department to address H.R. 1846
and the InterTribal Monitoring Association {(ITMA).

First, 1let me address +he efforts now being made by the
Department. The Bureau of Indian Affairs (BIA) has already taken
steps and has plans for taking additional steps to address the
need for improvement in the 4trust funds management pregram. The
BIA has obtained the services of Arthur Andersen & Company to
conduct a reconciliation of the tribal and IIM accounts in an
effort to establish a level of confidence in the proper
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accounting and investment of trust funds managed by the BIA. We
have focused primarily on the reconciliation of tribal accounts
for a 20-year period tto be completed by April 1994. A team has
been formed to develop reconciliation options to address
Individual Indian Money accounts. Plans for providing additicnal
staffing for the Office of Trust Funds Management are currently
being developed and will be submitted to the bDepartment in early
October for review and approval,. The additional staffing will
allow the BIA to provide customer relations staff for ocur trust
account owners, and additional staff can concentrate on matters
such as training, records management and gquality assurance that
have not received proper attention in the past.

Wae have established a permanent staff dedicated to the timely and
accurate on-going reconciliatien of trust fund accounts and to
monitor area office reconciliation reports. System enhancements
of the current trust systems have streamlined the accounting
process to virtually eliminate the need for entering the same
accounting <¢ata into several differemt systems which have
complicated the reconciliation process. Regulations are being
drafted, procedures are being developed, and systems are being
evaluated znd redesigned. We have submitted a Bureau of Indian
Affairs Manual draft on "Indian Trust Fund Accounht Losses" for
review to the General Accounting ¢ffice (GA0). This regulaticn
addresses policy and responsibilities for loss identification,
npotification, and reimbursement. This is in addition to placing
new staff to support the new trust fund environment.

We are working closely with the representatives of ocur clients,
the tribes, Alaska Natives and IIM account owners tc make them
active partners in the process of resolving areas of concern.
The ITMA has been and continues to be a valuable ally in this
process. We have made substantial progress and leock forward to
continue to improve our delivery of quality trust fund management
to our clients.
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The Department is interested in exploring the possibilities with
GAO and other agencies for transferring parts of the trust funds
management functions out of the Department to another entity,
public or private, which may better perform these functions.

Let me now address H.R. 1846. I have a few comments to make and
we will supplement these comments in a fuller report to be
submitted in the future. We strongly support the concept of
demonstration programs and have in fact already undertaken such
programs administratively. Demonstration programs will provide
the Department and the tribes with constructive experience on how
best to manage their own funds. In addition to the provisions of
the bill, we would recommend a provision providing for a
performance review of the tribe‘s performance on managing its
plan.

We are in basic support of the provisions in Title I for
prospective payment of interest on both tribal and IIM accounts
and for redress of known underpayment in the past consistent with
this reconciliation effort. This 1is under review and we will
have further comments on this issue in our report.

Section 301 of H.R. 1B46 presents a list of basic fiduciary trust
responsibilities with whic¢h the Sec¢retary is to comply. These
are the foundation of a solid trust fund management program, We
a¥e in the processs of obtaining assistance from frust systems
design experts in the private sector to develop a trust fund
management system that will allow the Secretary to meet these
regquirements. We have made a commltment to not only meet this
challenge but to exceed the basic services outlined in H.R. 1846,

We are in agreement on the need to train Indian employees of the
Bureau of Indian Affairs (BIA), and members and employees of
Indian tribes. There is a real need to provide this type of
training, experience and to offer salaries compatible with the
private sector levels. The provisions of this section will help
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te provide trust fund management capabilities at the agency,
area, central office levels, and to tribes.

This concludes my prepared statement. I will be happy to answer
any questions the Committee may have.
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Recongiliation ¢f Tribal Accounts-Missing Documents
o 61% of non-investment related transactions and 42% of the dollars have

been reconciled.

72% of the transactions from the 1st ten year period (1983-1992) have
been reconciled.

Only 46% of the transactions from the 2nd ten year period {1973-1982)
have been reconciled.

A concerted effort is now being made to gather all remaining missing
documents by the end of October 1993,

This will allow Arthur Andersen & Company time to produce reconciled
account statements for all Tribes by April 1994,
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QOTFM_Realignment

Q

A ravised 130 OM reorganization package will be submitted, within the
next 30 days, to the Bureau/Department for review and approval.

OTFM will request an increase of 42 FTE's to support and provide for
quality assurance, systems development, customer Services, and
accurate and timely reporting and reconciliation.

This organization chart adheres to @ workload analysis performed by 2
contractor.

A resoiuytion has been passed by the Inter Tribal Monitoring Association
{ITMA) regarding the chart.
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LOAK L #3
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Systems Reguirements for New Trust Funds Management System

o]

The Bureau intends to perfoim a systems requirements analysis and
conceptual design for a new system for trust funds management by
September 1994 with the aid of an experienced trust systems design
team from the private sector.

A request for proposals to obtain contract assistance will be issued
within the next 6 weeks.

It is anticipated that the Tribal and gverall investments portion of this
new design will be defined by May 1994, with the (ndividual Indian
Monies portion not being completed until September 1994,

Upon preparation of the conceptual design, the Bureau would have
completed Steps 1 and 2, and the tirst two parts of Step 3 outlined in
Chart #3. The remaining Steps would be completed as applicable for any
custom programming required after the conceptual design is approved.
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mentsg:

OTFM staff has been dedicated to bringing the internal and external
{Treasury) reconciliations current and maintain an effective monitoring
system for correcting recanciling items. This endeavor began with FY
1993. Al reconciliations have been brought current and continue to be
reconciled monthly on a continuing basis. This is the first time in history
allreconciliations have been maintained current. This effort demonstrates
the Bureau’s ability and dedication to accurately account for Trust Fund
activity.

A long awaited Loss Policy has been submitted to the Department of
Interior for final approval and signature. The final publication is 10 be
released in early FY 1994. This policy provides Indian country, the
Department, and the Bureau a clear understanding of the Bureau's
responsibilities for any loss of interest and/or principal asset,

OTFM has established an internal controlled correspondence process,
which has allowed OTFM to respoend to all correspondence and submit
reports on a timely monitored basis. This process aliows for much more
effective communication with Trust Customers. The desire of the
Bureau to be more reflective of customer expectations throughout Indian
country will be further enhanced with the establishment of the proposed
Customer Services Branch within the new organization.

Although, the Strategic Plan remains in draft form OTFM has continued
to work on projects outlined within the plan. The following projects
were substantially completed within the atlotted time frames:
Recaleculation/Distribution of IM Interest; SF 1081 Reconciliation; Trust
Account Profiles; 1ssuance of Oil & Gas Explanation of Payments (EOPS);
Disuibution of OQil & Gas Interest, Recruitment and Training Plan,
Workload Analysis, Current Reconciliation, and Inventory of Existing
Policies and Procedures.

OTFM has identified 14,726 IIM checks and 188 Tribal checks, totalling
$1,086,145 representing Treasury dollars. This is the continuing Mass
Cancellation Project (Competitive Equality in Banking Act of 1987).

The losses in failed financial institutions continues to plague OTFM’s
investment reputation. There has been no losses incurred since 19688
prior to the establishment of the Office of Trust Funds Management
{OTFM). OTFM utilizes a very effective system to monitor the financial
stability of all institutions that they currently invest funds with,
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Mr. RICHARDSON. I thank the Assistant Secretary.

The Chair recognizes the gentleman from Montana.

Mr. WiLLIAMS, Thank you.

Madam Secretary, there have been, through the years, efforts to
reform and overhaul and change the BIA, and we have had a num-
ber of Secretaries who have been committed to that, just as we
know you are. And yet those changes, probably because of some ri-
gidity within the BIA bureaucracy, and I don’t say that to deni-
grate BIA because every agency and department has rigidity with-
in its bureaucracy, but because of that rigidity, many of those re-
forms were not able to go forward.

Have you considered those past failed efforts and are you plan-
ning to change the structure in any way that you might be able to
get the reforms that your two task forces will develop through the
bureaucracy and therefore amount to a full change in the regula-
tions and the way in which BIA operates?

Ms. DEER. I hope to activate and mobilize all people in the BIA
to perform our tasks to the fullest, and I will be working closely
with the task force and carrying on various other tribal consulta-
tions to bring this about.

You make an excellent point. The Bureau of Indian Affairs is
part of the Federal bureaucracy and we do have to comply with the
Federal rules and regs. I look forward to exploring the new flexibil-
ity that will be possible under the reinventing government.

I have been here a very short timme. I am still waiting to get some
of my staff people aboard, but you can be assured that this will
take a high priority in my administration.

I am a social worker. I am interested in bringing about social jus-
tice and social reform. Many people before me have struggled to re-
form the Bureau of Indian Affairs. I want to point out it will take
a strong partnership between the Congress, the tribes, and the Bu-
reau to bring about substantial changes.

So I welcome the good communication that we are having here
today, and I look forward to a strong partnership. When I met with
Congressman Richardson, we talked about having some additional
sessions with the Members so we can have more individual con-
sultation. Because I am an activist, I look to move things along, but
I also want to call on the Congress, too, to think anew so that to-
gether we can proceed.

One of the points in all of this is that the BIA has consistently
been underbudgeted. We cannot position the tribes for the twenty-
first century if we are consistently underbudgeted. That is another
area, but I want to bring this out so we can keep that in mind.

Mr. WiLLIAMS. | guess the other partner would be the White
House and the Vice President’s office. I know from the visit that
President Clinton as candidate Clinton, Governor Clinton, made to
Montana some months ago, that he is concerned about past oper-
ations within the BIA, personally concerned about them. In fact,
during public statements, Mr. Chairman, while candidate Bill Clin-
ton was in Montana, the only negative things he had to say about
anything in Washington, including, by the way, then-President
Bush, the only negative thing Bill Clinton had to say when he was
in Montana was about the B
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So [ would suggest, Madam Secretary, that the President will be
personally interested in seeing reforms carried out despite rigidity,
and [ know the Vice President, in his efforts to reinvent govern-
ment, is particularly interested in it.

The idea has been raised about congressional creation of a spe-
cial ?master to oversee these operations. What is your opinion of
that?

Ms. DEER. I would have to study that a little more. I would like
to call on either one of my two staff members here to see what
their reaction is.

I think what we really need are the resources to do the job, and
I don’t know if a specialymaster is the way to do it, but that is my
personal opinion at this point.

Mr. WiLLIAMS. Do either of the staff people with you have a
thought about that? The idea is to appoint a special master to over-
see the Office of Trust Fund Management.

Mr. Parris. I think it is too early to tell whether the special mas-
ter concept has got merit or not. We don’t know enough about the
way it would be structured, the way that the trust fund manage-
ment operation would interface with the rest of the BIA and the
field offices, in order to make it work.

The key here would be coordination with the BIA offices at the
agency level closest to the customer to make sure of the commu-
nication of data upon which the special master of the trust fund
management program would have to rely. We would have to make
sure that that communication was effective before we could say
that the special master concept could really work.

Mr. WILLIAMS. Madam Secretary, you spoke some about the two
task forces and the efforts that are under way. I understand that
those task forces were formed to begin working somewhere between
six and nine months ago.

Can you give us a progress report of how they are coming and
tell us again when you expect them to complete their work?

Ms. DEgR. The joint BlA-tribal task force will be meeting shortly.
I have asked them to start prioritizing the many recommendations.
I expect that within several months we should have an idea of the
priorities that the task force wishes to recommend to the BIA.

I know there is a tracking system. Some of the recommendations
have been carried out, but there has not been a final determination
of these priorities. We will make these progress reports available
to you and your staff as the meetings are completed.

I believe the task force is scheduled to carry on its work for an-
other year. I hope that we can complete this in less than a year
because I am eager to get these priorities recommended and imple-
mented.

Mr. WiLLiaMS. Do 1 understand correctly there is one group
working on the Individua! Indian Money accounts, and another
working on the management of the trust assets, minerals and tim-
ber and so on. Is that correct? Two task forces?

Ms. DEER. Yes.

Mr. PARRIS. Yes,

Mr. WiLLIAMS. They have both been formed and they are meet-
ing; is that correct?
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Mr. Parris. There have been two meetings of the Individual In-
dian Money task force. I am not sure how many meetings have
been held with the land records and ownership group. I know they
have met. They have issued some draft reports. I am just not cer-
tain.

Mr. WiILLIAMS. | guess speaking for myself but 1 am sure the
Chairman would concur, we would appreciate being updated from
time to time as to the progress of both of these working groups.
This is a very high priority to this committee and to this Congress.
We would like to see those task forces complete their task, and we
recognize that it is an arduous task with many ramifications. They
have to get it right.

And so for my own part, ] am not interested at all in hurrying
them. I am interested in letting them know of our interest. I am
interested in being sure that they know that we want a job done
with expertise, following full deliberation, and that we want it done
in a timely fashion.

And then we hope you will come back and present the final re-
port to us, and we will work together to see which is the most de-
liberate and proper way to implement it.

Thanks, Mr. Chairman.

Mr. RICHARDSON. 1 want to endorse what my colleague said, and
also, Madam Secretary, if your staff could keep our staff up to date
on the Land Records Management Work Group and the progress
they are making on this issue.

I would like to welcome the Ranking Minority Member Craig
Thomas of Wyoming and see if he would like to make an opening
statement or proceed with some questions.

Mr. THoMAS. Thank you, Mr. Chairman. 1 am sorry that 1 am
late. 1 got back late last night and had some things to do this
morning.

Welcome, Madam Secretary. This is your first exposure to this
committee.

Ms. DEER. I have had a very warm welcome.

Mr. THOMAS. Good. I am glad to hear that.

I am very interested in this, too. The first year 1 was here, 1 was
on Mr. Synar’s subcommittee, and we had some fairly extensive
hearings in terms of this matter. And I must tell you I was very
surprised, | was very surprised at the situation with regard to
these trust funds and how they had been handled or apparently
been handled.

I guess one of the most surprising things that was not available
was an accounting. That has been sometime ago, a couple of years
ago, and I guess obviously the question, and 1 won't go over it
again, that I am sure you are asked is whether we are making
progress. | hope the answer is yes, we are.

I noticed here you mentioned Arthur Andersen. How long has Ar-
thur ‘;Andersen been involved in reviewing and auditing this pro-
gram?

Mr. PARRIS. Arthur Andersen first audited the trust funds in
1988, 1989, and 1990, and then won the award for the contract for
the reconciliation of the trust funds in May of 1991. They have
been working on the reconciliation ever since.
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Mr. THOMAS. So since 1991 they have been working on the rec-
onciliation. When do you expect them to be completed?

Mr. ParriS. The tribal reconciliation statements are expected to
be issued in April of 1994. The Individual Indian Money reconcili-
ation has not yet been initiated. It is awaiting the recoinmendation
of an approach that is considered practical for the 300,000 Individ-
ual Indian Money accounts. That is supposed to be issued by the
IIM work group that was mentioned earlier. I understand we are
looking for a report by the end of this calendar year. That approach
has not yet begun.

Mr. THOMAS. In the meantime, what about the return on the dol-
lars? How is that handled in terms of earnings and so on? What
establishes the yield on these dollars?

Ms. ERWIN. Are you asking currently or are you saying in com-
parison with Arthur Andersen?

Mr. THoMAS. No, I am just saying, are the beneficiaries receiving
the reasonable amount of return on the dollars?

Ms. ErwiN. I think we are. I think if you compare it to the pri-
vate sector, not only our liquid money market overnight rates we
receive through Treasury, but also in the constraints of current leg-
islation, we only invest in the derivative products of Treasury or
in government, and CDs. I feel we are getting very comparable
rates currently found in the private sector.

Mr. THOMAS. | guess my question, though, is, if you don’t know
the amount, if you don’t have good records, how do you know if the
Treasury is receiving the return on the proper amount of money?

Ms. ERwIN. Currently, we are taking tll'::e approach that we have
a cutoff date of this fiscal year. We are currently reconciling on a
monthly basis and we are maintaining the account balances as
they are from that point. As we discover problems throughout the
Arthur Andersen audit, they will make corrections and that will
become part of the settlement at the end of the reconciliation proc-
ess.

If there is an invalid balance within an account is what you are
asking me, that is possible, but that would be part of the settle-
ment once this is settled.

Mr. THOMAS. What is the Federal Government’s responsibility to
ensure that over time? 1 guess the Federal Government is respon-
sible for these dollars as a trustee, right?

Ms. ERWIN. Correct. You are asking, what are we doing on an on-
going basis? As I said I feel we are investing and getting com-
parable rates. But we can only invest on the balances that are——

Mr. THOMAS. Yes, 1 understand. I recall you had some sort of an
invgstment counselor, an investment contract, a couple of years
ago?

Ms. ERwWIN. 1 have only been with the BIA about a year. I think
we have discussed in our strategic plans to set up an investment
committee, an oversight committee, if that might Ee what you are
referring to.

Mr. THOMAS. You have never had professional investors under
contract?

Ms. ErwIN. No, we have not. We currently deal with brokers and
advisers across the country, but they are not under contract. They
do training in-house.
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Mr. THOMAS. In addition to getting the numbers right, which is
obviously important, and may be the first step, do you have any no-
tions as to how this ought to be changed structurally?

Mr. PARRIS. You mean organizationally?

Mr. THOMAS. Well, the purpose of the funding. We are moving
a great deal towards putting more responsibilities with the tribes
and so on. Do you see this changing? Is there any particular reason
why the Federal Government ought to be doing this at all?

Mr. PARRIS. | believe the trentf is definitely towards tribes taking
more control of their funds and managing them themselves or plac-
ing them with investment managers of their choosing.

With compact agreements being negotiated with tribes across the
country, with 638 self-determination agreements continuing to be
more active across the country, the trend is definitely toward the
government getting out of the act and the tribes becoming more
self-proficient. We are trying to complement that strategy as we
move toward developing new approaches With Ms. Deer’s leader-
ship, and with Secretary Babbitt's initiatives, I am sure we will be
able to devise plans.

Our goal is to establish systems that would complement that
transition into self-determination for tribes in the future. We want
to try to help them become more knowledgeable and provide train-
mg through bills such as has been suggested by Mr. Synar, to com-

plement that goal.

Mr. THoMAS. I would think they would be enthusiastic about
that, the tribes. I should think the tribes would be enthusiastic
about that.

Mr. PARRIS. They are.

Mr. THOMAS. Given the experience they have had with this sys-
tem.

Mr. PARRIS. They are very excited.

Mr. THOMAS. Thank you, Mr. Chairman.

Mr. RICHARDSON. | thank the gentleman.

Let me ask the Assistant Secretary, is it your view, Madam Sec-
retary, that the BIA will deal with this issue on its own, or do you
see yourselves involving the tribes in groups like the Indian mon-
itoring association?

Ms. DEER. We have been working closely with ITMA, and I will
continue to do that, to rely on their consultation, their guidance
and their input.

Mr. RICHARDSON. Now, it is my understanding that the reconcili-
ation of tribal accounts is going to be completed in April of 1994;
is that correct?

Ms. DEER. That is the goal.

Mr. RICHARDSON. How strong is that goal? I think it is essential
that deadline be met. Is it your view that the deadline can be met?

Mr. ParriS. I can answer that. Right now the reconciliation of
the tribal accounts, plans are for us to attempt reconciling back to
1972 based upon the availability of the records, underlying records
that the Bureau of Indian Affairs has been able to pull together.

The work that has been done so far has been very encouraging,
but it must also be pointed out that the records availability for the
1972 to 1983 period is going to be a real challenge for us to be able
to meet those target dates.
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In order for Arthur Andersen to be able to generate those state-
ments by April of 1994, they have to have the records available to
them by October 31, 1993. We are presently working with each of
the area offices and going through an unprecedented search for
records across the BIA and trying to push for everything that we
can pull together to enable Arthur Andersen to do that.

We also have teams going to GSA record storage centers across
the country to pull together the records available there. This will
be the second pass through those record storage centers to try to
get the rest of the records.

I fee] like we are doing everything we possibly can to make sure
we comply with those dates.

Mr. RICHARDSON. Mr. Parris, you mentioned a special thorn in
my side, the area offices. Tell me the process by which an agency
here in Washington and the area offices play in the management
of trust funds and explain the process by which a tribe can take
charge of its own trust account monies.

Mr. PaRRIS. Let me answer the last part first, if I may. Right
now the tribes right now can, if they want to, take control of their
trust funds money. They can put in a request through the agency
superintendent up through the area director, who would then co-
ordinate with the Office of Trust Funds Management. We would
then look for what appeared to be a reasonable and prudent man-
agement plan for the use of those funds. In most instances, tribes
have investment programs and plans for that money that are very
prudent.

We haven’'t seen any yet that have not complied with that re-
qguest, but they would be able to withdraw their income that is re-
lated to the lease income. In other words, there are two major
types of income that come in from trust funds, one of which is from
judgment awards or settlements, and the other from lease Income
such as oil or gas and range fees.

These monies, from the lease income, can be withdrawn upon re-
quest, and permission of a reasonable management plan. The judg-
ment awards depend upon the law surrounding the establishment
of that judgment award. There is restrictive language in each of
the judgment awards that calls for the area director to be respon-
sible for the proper distribution of those funds in compliance with
the terms of withdrawal.

In other words, there are specific laws passed that govern how
those monies can be spent. It will take either a change in legisla-
tion or a resubmission of management plans by the tribe in order
to allow the tribes to withdraw judgment award money.

Mr. RICHARDSON. Now, does the area director make the decision
as to whether a plan submitted by the tribe is approved or not?

Mr. PARRIS. They must approve it, yes.

Mr. RICHARDSON. How many of the area directors are financial
experts?

Mr. PARRIS. | am not certain how many are financial experts.

Mr. RICHARDSON. All right. Let me put it this way: How many
of these area directors in your judgment have made direct decisions
on these issues?

And, Mr, Parris, I know you have had experience in this issue;
you have worked very well with this subcommittee, and I don’t
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mean to make that question in a negative manner, but please,
please tell me. Could 1t be that we have gotten into this mess be-
cause these area directors who have very little financial expertise
and have their little fiefdoms are making these decisions?

Mr. ParRris. From my experience in the BIA, and I have only
been in the BIA about eight and a half years, but prior to coming
to the BIA, I audited the Bureau of Indian Affairs back in Okla-
homa at the agencies where a lot of oil and gas leases were. My
experience with area directors is that they rely heavily on their
staff at the area level, and since the early 1950s, when the area
director concept was formed, it became apparent that their training
has been more in the realm of management oversight than any
kind of expertise or reliance on financial managers in any heavy
way.

Mr. RICHARDSON. Mr. Parris, do you have the authority to over-
rule the area directors’ decisions?

Mr. Parris. No, I don't.

Mr. RICHARDSON. You don’t? Does the Assistant Secretary?

Mr. PARRiS. Oh, yes.

hMr:? RICHARDSON. Why don’t you have the authority to overrule
them?

Mr. PaRris. I report to the same manager they do, which is the
[;;aputy Commissioner, and I have no direct line authority over
them.

Mr. RICHARDSON. Ms. Erwin, do you have authority over them?

Ms. ErwIN. No, I am Jim’s deputy director, so I am in the same
situation. We have the area directors reporting to the Deputy Com-
missioner, the same as we do.

Mr. RiCHARDSON. Well, I think for the Assistant Secretary, this
is an area that I hope you really look into. These area directors,
not just on trust funds, but on everything, have these fiefdoms.
They report to themselves; they have no accountability.

As as we look at reorganizing the BIA, we need to look at those
lines of authority. 1 personally think, and 1 have said this openly
and in the press, that I would like to see a more direct relationship
between you here in Washington and the tribes. I don’t think we
need these area offices.

Now, we need some expertise on the ground, but I think the
wave of the future is self-governance where the tribes are assuming
more responsibility. I think many tribes are capable and willing to
make these decisions, and I just think that one of your priorities
will be the scope and responsibilities of these area offices. You have
12 area directors scattered around the country making decisions
that I think very responsible officials like Mr. Parris, who have
been trying to get an account and basically control of some of these
aberrations and mistakes, should do.

So, Madam Secretary, again, we wish to welcome you to Wash-
ington. We are very pleased with your becoming Assistant Sec-
retary. We want to commend you on some of the recent decisions
you have made, rapid response, effective; we know you are a doer,
probably because like myself and Mr. Thomas, you have been in
the political arena; you have run for office.

You remember Lyndon Johnson wished that everybody in his
cabinet had someday run for sheriff. While I don’t recommend that
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for you, I think you have been in this arena before, and we want
to welcome you, and we would hope that your staff could remain
for the completion of the hearing in case we have further questions
for them. If not, Madam Secretary, we thank you, you are excused.
Is there anything you wish to say?

Ms. DEER. Yes. I would like to say that we have to keep in mind
that we are dealing with a legacy of paternalism in the Bureau of
Indian Affairs, and as I mentioned in my confirmation statement,
paternalism is over. We now must all work together in a new part-
nership, and in administrating the trust funds, we have to remem-
ber that there is a heavy fiduciary responsibility to do the highest
and best job possible for the tribes and the individuals. I look for-
ward to developing some new approaches, some demonstration
projects as the tribes do move forward under self-determination. I
appreciate the committee’s warm reception, your cooperation, your
receptiveness, and I really want to forge a close communication and
interaction here so that we can move Indians into the twenty first
century in the best way possible.

Mr. RICHARDSON. Madam Secretary, I want to just hear this be-
fore you leave. Mr. Parris, of these area directors, how many are
women?

Mr. PARRIS. None.

Mr. RICHARDSON. Did you hear that, Madam Secretary.

Ms. DEER. Yes, I did.

Mr. RICHARDSON. Thank you all very much. Thank you.

Ms. DEER. Thank you.

Mr. RICHARDSON. Qur second panel, Mr. Brian Crowley, director
of planning and reporting, accounting and information, manage-
ment division, General Accounting Office; accompanied by Mr.
Thomas Armstrong, assistant general counsel, Ms. Gayle Condon,
assistant director, and Mr. Robert Wagner, Jr., audit manager.

Mr. Crowley, welcome to the subcommittee. Again, we will im-
pose the five-minute rule. We want to direct questions to you, so
please proceed.

STATEMENT OF BRIAN P. CROWLEY, DIRECTOR OF PLANNING
AND REPORTING, ACCOUNTING AND INFORMATION MAN-
AGEMENT DIVISION, GENERAL ACCOUNTING OFFICE, AC-
COMPANIED BY THOMAS ARMSTRONG, ASSISTANT GENERAL
COUNSEL; GAYLE CONDON, ASSISTANT DIRECTOR; AND
ROBERT WAGNER, JR., AUDIT MANAGER

Mr. CROWLEY. Thank you, Mr. Chairman. You covered much of
my testimony in your opening remarks and some of the other
things that were said here this morning. My statement talks about
the status of BIA's actions to correct its past problems, the prob-
lems that still need to be addressed, and the provisions of H.R.
1846 that can help BIA resolve some of these problems.

You mentioned a couple of things that we have recommended in
the past, and these are recommendations to correct some problems
that are pretty well understood by this committee, as shown by
your opening statement and some other statements made here. But
we call for things like developing written policies and procedures
that hadn’t been in place; arranging for periodic audits of the trust
fund operations; periodic statements—the Indians should have
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statements to know what their accounts are all about; arrange for
training of personnel involved in trust fund operations, and review
current systems to determine whether they are working properly.

A couple of things, one thing you didn’t mention and I think I
should emphasize to you is that OTFM can't correct BIA’s trust
management problems in isolation from some of the other BIA and
Interior components that have a big impact on this problem, and
it is the cooperation of these organizations that is essential to cor-
recting BIA’s trust management problems. MMS and BLM are in-
volved in that.

One of the things we have recommended was to effectively ad-
dress the long-term trust management problems. BIA needs to de-
velop a comprehensive strategic plan for addressing the trust fund
operations, including interfacing between other systems and oper-
ations.

Mr. Chairman, BIA has made some progress in the short term.
In January 1993, BIA issued an advance copy of its strategic plan.
It has divided that plan into two parts. Phase I covers the improve-
ments needed within OQTFM, and Phase II, which is still being de-
veloped, is to cover improvements and organizations outside of
OTFM. Another thing that happened was that interest on the MMS
oil and gas collections, which had not been distributed to account
holders since 1985, was distributed to all but the Navajo Tribe dur-
ing the past year, and that is pending the Navajo’s look at the sys-
tem used to distribute the income.

OTFM has made progress in bringing its systems reconciliations
for 1993—the backlog—up to date. In response to our recommenda-
tions, BTA has conducted an organization and staffing analysis.
These analyses resulted in a number of recommendations which, if
effectively implemented, should improve the trust fund operations.

With specific regard to the Trust Fund Reconciliation Project, as
you are probably aware, BIA created a Special Projects Team out-
side of OTFM in November of 1992 to oversee the Trust Fund Rec-
onciliation Project, and part of that effort was to develop Phase II
of the strategic plan. In March 1993, the Department directed the
Special Projects Team to complete the reconciliations by March of
1994, but in August of 1993 the team was returned to OTFM
where this work is continuing. We have recently issued a report on
that, by the way, sir.

Another task force which was talked about earlier is the Solici-
tor-led task force on the IIM Work Group which I can get into if
you would like. The Land Records Management Work Group was
also established this past year.

A number of concerns that we have regarding the trust fund
management improvement and the reconciliation projects are
that—on particular projects—progress is lagging in a number of
areas. Implementation of Phase I of BIA’s strategic plan is tech-
nically on hold until the new administration has had time for re-
view and comment. QTFM has moved forward on a number of ini-
tiatives, however, including the development of employee perform-
ance standards and desk operating procedures. Phase II of the plan
1s moving ahead very slowly, and that is primarily because of the
Department’s directive to focus priority attention on the reconcili-
ation project.
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In April 1992, the Department prepared a reorganization plan
that has been updated. According to OTFM, they have called for an
increase in staﬂP from 51 people to 100. Of the 51, 47 are presently
on board or there have been commitments made to fill those posi-
tions.

The March 1994 timetable which Mr. Parris referred to, which
is now I guess April of 1994 for the completion of a tribal reconcili-
ation, we feel may be unrealistic, given the volume of records to be
reviewed and the time required to search for the missing docu-
ments.

The main thing I wanted to point out here is that the adminis-
tration has moved slowly in making key BIA appointments. The
Assistant Secretary for Indian Affairs’ position was not filled until
mid-July 1993, and since January 1993, the position of Deputy
Commissioner has been filled in an acting capacity by a number of
individuals. There are also two other key vacancies. One is the
OTFM investment chief position and the other is the accounting
chief position which we feel need to be filled as soon as possible.

Basically, H.R. 1846 would address many of our concerns. We
think that it sets a good plan for BIA to carry out. One thing I
want to point out, though, is that BIA has been responsible for per-
forming most of the functions specified in this act all along. The
Eroof of whether the Department will canf:y out the provisions will

e in the new administration’s execution of those initiatives.

I just want to emphasize in closing that adequate financial sys-
tems, accounting staff, the filling of iey positions and the support
of senior Department and BIA managers are important elements in
fixing BIA’s trust fund problems. These problems took a lot of years
to develop, and they are going to take a lot of years to solve. Even
with a concerted effort on the part of management, the Congress,
and OMB, these are not going to be easily solved problems.

Mr. Chairman, that concludes my statement. I would be happy
to answer any questions you may have.

[Prepared statement of Mr. Crowley and GAQ report follow:]
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Mr. chairman and Members of the Subcommittee:
We are pleased to be here today to discuss the management of the
indian trust funds by the Bureau of Indian Affairs (BIA).

Mr. Chairman, since April 1991, we hava testifiad six times before
congressional committees on BIA's management of the Indian trust
funds and its efforts to reconcile and audit the trust fund
accounts. These testimonies addressed the nature of BIA's past
problems, the status of its trust fund reconciliations, and actions
BIA might take to improve trust fund operations. My statement
today will discuss (1) the status of BIA's actions to correct its
past problems, (2} problems that still need to ke addressed, and
(3) provisions in H.R. 1846, the Native American Trust Fund
Accounting and Management Reform Act of 1993, that can halp BIA
resolve some of these problems.

By way of background, I will first summariza BIA's trust fund
mapagement problems and some of the needed actions that have besen
recommended to overcome those problems.

Ag you kXnow, the Secretary of the Interior is directed by law to
managa Tribal and Individual Indian Monies (IIM) trust funds. BIA,
through its office of Trust Funds Management (OTFM), is responsible
for carrying out the government's fiduciary responsibility to
ensure that proper control and accountability are maintained over
each trust account. The OTFM, located in Albuguergue, New Mexico,
oversees trust fund operations at BIA'sS 12 Area Offices and 93
Agency Offices.

In fiscal year 1992, OTFM was responsible for managing and
accounting for about $2 billion, representing approximately

1,880 tribal and 288,000 IIM trust fund accounts. Fiscal year 1992
reported receipts totaled almost $550 million and disbursements
totaled about $500 million. Tribal and IIM accounts had reported
balances of $1.5 billion and %440 million, respectively. The
balances in the trust fund accounts have accumulated in part from
payments of claims, oil and gas royalties, land use agreements, and
investment income.

In summary, BIA has had difficulty in fulfilling its fiduciary
responsibility to ensure that proper control and accountability are
maintained over each trust fund account. BIA'Ss record has been so
poor that the Office of Management and Budget (OMB) haa placed
trust fund accounting on its high-risk list. Over the years,
countless audit reports and internal studies have detajiled a litany
of problems in BIA's control and oversight of these accounts.

The audit reports have included recommendations for BIA to

-« develop written policies and procedures for the conduct of trust
operations,

-- periodically reconcile account balances,
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~- arrange for periodic audits of trust fund operations,
-- provide periodic statements to account holders,

~= arrange for training of personnel involved in trust fund
operations, and

-~ review current systems to determine whether systems
modifications will bring about needed improvements most
efficiently or whather alternatives should be considered,
including cross-servicing arrangements, contracting for ADP
services, or new systems design and development.

In our August 1992 testimony', we said that OTFM cannot correct
BIA's trust fund management prcblems in isolation from other BIA
and Department of the Interior components. For example, the Bureau
of Land Management and the Minerals Management Service (MMS) are
responsible for the trust-related functions of land and lease
management, and oil and gas royalty collections and accounting,
respectivaly. The cooperation of these organizations is essential
to correcting BIA's trust fund management problems.

We stated further that to effectively address long~term trust fund
management problems, BIA needed to develop a comprehensive
strategic plan for addressing every aspect of its trust fund
operation, including intarfaces between Other systems and
operations that impact trust fund accounting. We also advised BIA
officials about how the Chief Financial Officers Act of 1990,
Public Law 101-576, can provide a framework for improving its trust
fund management.

STATUS QF TRUST EUND IMPROVEMENTS

BIA has made some progress in short-term and long-term trust fund
management improvements. Some examples follow.

-= In January 1993, BlA issued an advance copy of lts stratagic
plan for trust fund financial management improvement. Due t¢
the scope and complexity of its problems in this area, BIA
divided the strategic plan inte two phases. Phase I covers
improverents needed within OTFM, whereas Phase Il of the plan,
which is still being developed, is to cover improvements in
organizations ocutside OTFM.

~= Interest on MMS ¢il and gas collections, which had not heen
distributed to account holders since 1985, was distributed to
all but the Navajo tribe during the past year. The Navajo funds

» {GAO/T=-AFMD~-%2-16,

T
August 12, 1992).
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are avallable and are to be distributed pending the outcome of a
review of BIA's computer program for distributing income by the
tribe's accounting firm.

OTFM has brought its fiscal year 1993 systems reconciliations
backlog up-to-date, with a few exceptions. According to OTFM,
the trust fund general ledger acceounts are being reconciled to
their Treasury accounts and Investments subsystem accounts. In
addition, the IIM subsystem accounts are being reconciled to the
ganeral ledger at most Area Offices. Those Offices having
difficulty are receiving assistance from OTFM.

In response teo our recommendation that BIA conduct an
organization and staffing analysis, OTFM contracted for a work-
load analysis of OTFM and trust fund-related functions performed
in BIA's Area and Agency Offices. The OTFM analysis was
completed in November 1992, and the Area and Agency Office
analysis was completed in April 1993. These studies contain a
number of recommendations which, if effectively implemented,
should improve trust fund operations.

The following has occurred with regard to the trust fund
reconciliation project.

In November 1952, BIA management created a separate Special
Projects Team outside of OTFM, by reassigning 5 staff and the
Project Assistant and reallocating $6.4 million from OTFM, to
oversee the trust fund reconciliation project and develop Phase
Il of the strategic plan. OTFM retained responsibility for
routine trust fund operations and the short-term trust fund
improvement projects.

In March 1993, the Department directed the Special Projects Tean
to focus its attention almost exclusively on the tribal
reconciliation project and mandated that the work be completed
by March 1994. The Special Assistant in charge of the Special
Projects Team developed an ambitious plan to accomplish the
tribal reconciliation work by that date. In August 1993, the
Special Projects Team, was returned to OTFM, where this work is
continuing,

On January 13, 1993, a Solicitor-led team, referred to as the
TIM Work Group, consisting of BIA, Department, and Inter-triba)
Monitoring Association representatives was formed to explore
settlement or other alternatives to reconciling the IIM
accounts. IIM reconciliations were halted in February 1992,
primarily due to missing records and the potential costs of
reconciling a large number of small accounts. To date, the team
has had two meetings but has made onhly limited progress towards
defining alternatives for settlement or reconcliliation of the
IIM accounts.
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~-- The Land Records Management Work Group, led by a BIA Agency
Superintendent, was formed in November 1992 to ensure that
problems associated with fractionated ownership are addressed
through effective systems which provide accurate and timely
information. This group has not met for the past few months and
its draft report is on held until the work group fully
understands the trust fund reconciliation process.

BROPLEMS THAT STILL NEED TO RDE ADDRESSED

We have identified a number of concerns affecting the trust fund
management improvement and reconciljation project. As we testified
last year, BIA recognized the seriousness of its problems but was
making only limited progress in addressing them. Currently,
progress is lagging in a number of areas. Some examples follow.

-- While implementation of Phage I of BIA's strategic plan is
technically on hold until the new administration has time for
review and comment, OTFM has moved forward on a number of
initiatives, including development of employee performance
standards and desk cperating procedures. Development of Phase
II of the plan, which deals with areas cutside OTFM's control,
is moving ahead slowly due in part to a Department directive to
focus priority attention on the tribal reconciliation project.

-=- In April 1992, OTFM prepared a reorganization plan which would
increase its staff from 51 to 90 positions. However, the
reorganization was delayed pending decisions on trust fund
managemant improvement initiatives. As of September 19%%3, BIA
is moving ahead with OTFM's reorganization plan which now calls
for an increase from 51 to 100 authorized positions. The
increase of 10 positions relates primarily to the transfer of
the Special Projects Team to OTFM. According to OTFM, 47 of the
51 currently authorized positions are either on board or
selections have recently been made to fill these positions.

-- The March 1994 timetable, which the Department has established
to complete the tribal reconciliations kack to 1972, may be
unrealistic given the volume of records to be reviewed and time
required to search for missing documents. While progress is
being made on the reconciliation project, according to OTFM's
Septembar 10, 1993 progress report, missing records are still a
significant problem. Because of this problem, OTFM feels it
will ke difficult to meet the March 1994 deadline. As a result,
OTFM has prepared a draft issue paper which contains options on
how to proceed with the tribal reconciliation work.

-= BIA has not yet filled certain key OTFM vacancies, such as the
Investment and Accounting Chief positions. As a result, OTFM
has not been able to implement pilot tribal investment programs.
Tribes are expressing concern about implementation delays for
the investment pilots. During much of fiscal year 1993, the

4
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OTFM Deputy Director has covered the Accounting and Investnent

/ pivision Chiefs' functions. According to OTFM, a selection was
nade for the Investment Chief position on June 24, 1993.
Howeaver, the position remains unfilled pending the ocutcome of a
packground check. OTFM is currently requesting a waiver from
the background check raguirement. Regarding the Accounting
Chief position, OTFM expects to be able to fill this position
once its proposed reorganization is approvad,

-- OTFM's plan to have written trust fund policies and proceduras
has slippeed from March 1994 to September 1995. OTFM has
developed an inventory of needed policies and procaduras and has
hired a contractor to assist in their development.

«=- OTFM has implemented automated intarfacas betwaen its genaral
ledger and its subsidiary ledgers so that data entered into one
component of the system doces not have to ba entered a second
time. Unfortunately, the automated interfaces have not worked
a8 intended, and OTFM is attempting to resclve this situation.
Howevar, even if the interfaces ultimately work as envisioned,
OTFM will still need an integrated trust fund system to
eliminate some of the problems that are now occurring. The OTFM
director realizes this and is currently developing a reguest for
proposal to hire a contractor to perform a systems and account
holder needs assessment,

With respact to the need for a reliakle integrated trust fund
system, we are currently performing a study for another Houses
subcommittee to address options for transferring trust fund
accounting and investing functions to other entities. We have
identified entities that may be able to manage BIA's trust
accounting and investing activity and some that have, or are,
developing oil and gas royalty and real estate trust accounting
systems that seem appropriate to BIA's accounting needs. The
Subcommittee Chairman requesting this study wants us to ensure that
the options we are identifying will) aveoid the problems assocjated
with BIA's failed 1990 attempt to transfer the trust funds to a
large private bank, which led to the conhgressional ban oh
transfers.

In aadadition, the administration has moved slowly in making key BIA
appointments. The Assistant Secretary for Indian Affairs position
was hot fjilled until mid-July 1993 and, since January 1993, the
positien of Deputy Commissioner has been filled in an acting
capacity by a number of individuals from within BIA.

H.E. 184¢ REFORMS

The Native American Trust Fund Accounting and Management Reform Act
of 1993 (H.R. 1846) mandates many of the improvements recommended
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in BIA audits and contractor studies. Among other things, the
proposed legislation

-- reaffirms the trust responsibility of the United States and
instructs the Secretary to provide (1) adequate systems for
accounting, (2) adequate internal controls and periodic timely
recaonciliations, (3} account holders with meaningful, periodic
statements of their accounts, and (4) pericdic statements of
performance and an annual audit of the trust fund accounts;

~-- reaffirms that the government's trust responsibility includes
the funds derivad from the use and sale of leased lands,
judgments, mineral leases, ©il and gas leases, timber permits
and sales, and water resources;

-- gives tribes the option of voluntarily and permanently removing
their funds from the government's trust or doing so on a pilot,
or demonstration, basis in order for tribes to manage their own
funds; and

-- requires that the Secretary establish a program to assist Indian
pacple to obtain expertise in the management of trust funds,
including outreach agreements with financial institutions to
provide classroom training, internships, and employment
opportunities.

The Dapartment of the Interior has been responsible for performing
most of the functicns specified in H.R. 1846 all along. The proof
of whether the Department will carry out the provisions of

H.R. 1846 will be in the new administration's execution of these
initiatives,

Adequate financial systems and accounting staff, the filling of key
positions, and the support of senior Department and BIA managers
are important elements in fixing BIA's trust fund problems. These
problems toock many years to develop. Even with concerted effort,
the selection of a modern integrated accounting system, sufficient
staffing and funding, and the strong support of Department and BIA
management, the Congress, and OMB, these problems will take time to

correct,

- - - - -

Mr. Chairman, I wish to thank the Committee for the opportunity to
testify on our work and on this important legislation. This
concludes my remarks. I would be happy to answer any questions you
or Members of the Subcommittea may have at this time.

(301654}
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United States
General Accounting Office

Washington, D.C. 20548

Actounting and Information
Management Division

B-254432
September 21, 1993

The Honorable Daniel K Inouye
Chairman, Committee on Indian Alfairs
United States Senale

Dear Mr. Chairman:

This repont responds to your request for information aboul the creation of
the grust fund Special Projecta Team' within the Bureau of Indian Affairs
(BLa}. You asked if Bl in creating the Team, followed (1) Department of
the Interior {Do1) guidelines, (2) appropriations acl provisions 1o notify the
House and Senate Appropriations Committees and receive their
concurrence before wansferring funds and staff to the Team, and

(3} appropriatiohs act provisions Lo submit reorganization proposals 1o the
Jaint Tribal/sia/no Advisory Task Force on Bla Reorganization for
consideration. You also asked if Bia was required to notify the Inter-tribal
Monitoring Association (s} and obtain their views on the Team
proposal. Further, you requested that we identify the officials responsible
for creating the Team and their present duty stations, as well as
Department and pia actions to investigate the circumstances surrounding
the Team's creation and resolve the situation.

In creating the Special Projects Team, b did not adhere o established
guidelines,

Bla managers did not follow established Department or Bl policies and
procedures when they created the Team.

Bia managers did not follow appropriations act guidelines 1o notify the
Appropriations Committees and the Reorganization Task Force about the
reorganization. Further, pia’s fiscal year 1994 budget submission to the
Appropriations Committees did not refer 1o the creation of the Team
outside the Office of Trust Funds Management (oTFM) ox the related
reallocation of funds from oTPM.

None of the estabiished guidelines required Bia Lo notify mua in advance
about the decision to create a new oTganization. Howevet, since ITMa was

created 10 monitor Bla's reconciliation and aust fund improvement efforts
and the Team assumed responsibilities in these areas, mMua officials told us

"The Team was also informally referred Lo 4 the Office of Spevial Projects.

Fage | GAVATMD-93-74 BLA Trust Pupd Speeial Projeets Team
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they believed they should have been notified that the Team would be
separate from OTEM.

With respect to the Departraent and Bla investigatlons of the
circumstances sumouading the Team's creation, the following actions
were Laken or planned.

Departmment and Aus management reviewed the procedures followed in
creating the Team and concluded that their policies and the appropriabons
act gurdelines had not been followed.

On August 2, 1993, aia's Acting Peputy Commissioner, Indian Affairs,
signed a memorandum directing that the Team's functions be returned 1o
OTH™ and that the Team's Special Assistant and Project Assistanl be
detailed to oTFM.

BiA plans 1o report to the House and Senate Appropriations Committees on
actions taken to abolish the Team,

Appendix [ lists the positions of the officials involved in creating the Team
and their current positions.

On Augus 20, 1992, following discussions between sia and Office of
Management and Budget (oMB) officials about Bla's limited progress in
reconciling trust fund accounts, OMB requested that via designate a project
manager with sole responsibility for the reconciliation project to report
directly to the Deputy Commissioner, Indian Affairs. On Novemnber 23,
1992, the Deputy Corurnissioner signed a memorandum creating the
Special Projects Team to develop, implement, and/or oversee
implementation of certain trust fund management initiztives, including
management of the ongeing trust fund account reconciliation project. The
memorandum stated that the Team was temporary and thai its operations
would continue until the reconciliabon project and certain trust fund
improvement projects were completed. Bl staff estimated the project
would last berween 5 and 8 years. In forming the Tearn, 814 management
(1] appoinled a Special Assistant to lead the Team and assigned a Praject
Assistant, 5 detailees, and 14 temporary staff and (2) reallocated

$6.4 million from oTFM.

bn its April 1993 hearing on Bla's fiscal year 1994 budget submission, the

House Appropriations Committee, Subcorumittee on Interior and Related
Agencies, discussed p1a's creation of the Team. Following the hearing, the
Reorganization Task Force and imua stated their objections to the Team's

Faged GAVAIMD-83. T4 BLA Trust Fusd Special Projeces Team
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creation. The Reorganization Task Force, which consists of tribal, Bla, and
Department representatives, was egtablished in December 1990, pursuant
10 provisions in the Department’s fiscal year 1001 appropriations act. s
purpose is o provide input to the Department, 3, and the Appropriations
Conunittees on reorganizations of A functions, rmaa was iniGally
established in September 1090 a3 an ag hoc advisory cominittee LO monitor
Bila's trugt fund account reconciliations. bn 191, the ad hoc committes was
forrnally established as an association representing Indian tribes, and its
responaibilities were expanded to include advising B on trust fund

T t and strategic planning. In late 1902, M began to function as
an advisory group to the Reorganization Task Force for trust fund issues,

To address the queations in your request, we reviewed pertinent sections
of Department and BLa policy manuals and Bea's fiscal year 1993
appropriations act. We aiso reviewed s documenis refated o the Teamn's
creation. We met with Department and Bls managers to obtain their views
on the guidelines followed when the Team was created and to discuss the
actions they were taking to address congressional, Reorganization Task
Force, and mMMa concems about the Team's creation. We also talked with
House and Senate Approprations Committee staff 1o obtain their views.

We perforted our work between July 16, 1993, and August 27, 1993, at the
Department of the Interior ahd BLs headquarters in Washington, D.C., in
accordance with generally accepled government auditing standards, As
your office requested, we did not obtain agency comments on a draft of
this report. However, at the end of field work, we discussed its contents
with Deparument officials; Acting Deputy Cormmissioners, Indian Affairs;
and the o7Fu Director. We have incorporated their comments where
appropriate.

. lﬁteﬁ;; beparcmem and Ba policy manunals contain provisions which

Department employees are 1o follow when implementing organizational
changes. Part 101 of the Deparumental Manual (oM) contains the
Deparunent’s ([) overall policy for organization managetnent and

(2} guidelites for estabiishing organizational structures and
responsibilities ahd for abolishing or relocating organizational
components. Part 161 oM also details the documentation needed to
implement organizational changes, including organizatjon charts,
functional staternvents, and staffing analyses. Once approved, this
documentation is inserted into a Part 130 oM chapter designated for the

Page 3 GAWATMD-53-T4 B1A Trast Fund Special Projects Team
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specific ala component srganization. FPart 100 0 conbiins the followiag
provisions relating 1 tapler entaton of orgamzational changes.

Organizational changes can only be inplemented theough a new or revised
M chapier or by a Secretary’s Urder establishing temporary authority.
Changes to the manual are required when an organizational change s of a
continuing nature. However, if the change is argent. a Secretary's Crder
caty be used on an interim basis, but must be followed by a Part 150w
change.

Changes o the manual are required for technical and administrative
organizational changes involving units jocated ouwlside the headquaners
city (Washingren, 1.0,

Organizational changes which affect the v must he approved by the
Assistant Secretary, Policy, Management, and Budget; the supenvising
member of the Secretariac, and the Director of Congressional and
Legislative Affairs.

Interim organizational changes, assigrinents of personnel, or
reprogramming of funds and other resources related e organizavional
changes that affect the vv cannot be implemented until a change to the
manual is released or a Secretary’s Order has been approved.

The Bureau of Indian Affairs Manual {Btam) also contains guidelines for
implementing organizational changes. Part 5 s 2, which 1s applicable ro
all Bia headguarters and field office organizations, specifles the fullowing:

All M4 organizational struciures are to be published in the mav and are ot
considered official until published.

Special prajects staffs established for more than 1 month but less than

1 year must be published in a Part 5 piam butletin and must inctude
functjonal statements and the proposed organizational staffing charts. In
addition, staff groups in operation for | year or more are considered
permanent and require a change to the pm if the change meets Department
policy outlined in Part 101 ba.

Interim implementation of organizational changes is not permitted.

in October 1882, before the Team was established, sia’s Directives Officer
determined that the organizatjon flt the criteria listed above for
publication in the pym and Blam, Specifically, the Team was (1) [ocated in
Albugquergue, New Mexico, not Washington, D.C., the headquarters city,
(2) formed by detailing staff and reprogramming funds from oTem, and

(3) a special projects staff that was to continue for more than 1 year.
Therefore, the Directives Officer advised Bia and Department officials that

Poge & GAQAMD-$3-74 BLA Trust Fumd Special Projects Team
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a Part 130 im change or Secretary’s Order was needed. However, although
the Special Assistant who was 10 be in charge of the Team prepared a draft
Secretary’s Order, sa did not publish a formal chatige 10 the [y and BLaM
or request that the Secretary’s Order be issued as a lemporary measure
when the Team was created. Nor did sia request approval from the
Assisiant Secretary-Policy, Managemment, and Budget. The Office of
Management [mprovement, the deparimental organization responsiblie for
reviewing organizational maners and Part 130 pu changes, was abolished
on October B, 1992 ¢ Department officials said that this left a gap in the
review process at the time the Special Projects Team was being proposed.

In mid-Febraary 1993, the Team's Special Assistant submitted a draft
functional statement and staffing charl for the Team to the Acting Deputy
Commussioner, Indian Affairs, for review, On March 22, 1993, the Special
Assistant prepared a memorandum for the file noling that Department
officials had detetrnuned that the Team should be established by
memorandum rather than oM procedures. On March 29, 1993, the Acting
Deputy Commissioner approved the Team's funchional statement and on
April 1, 1963, the temporary Acting Deputy Cornmissioner signed a
memorand um transmitilng the functional siatement and position chart for
immediate classification of positions and admiinistrative action. Thus, the
Team lacked the authorization and documentation that Bl ard
Department guidance required.

reorganize ala shall not be implemented untii (1) the Reorganization Task
Force reviews it and recommends implementation to the Secretary and
(2} the proposal has been submitted 10 the Appropriations Committees.

According Lo 1he staffs of the Subcommitiees on Interior and Related
Agencies, Senate and House Comrittees on Appropriations, the
Committees were not notified in advance about the Team's creation. They
advised us that they were concerned that (i) the Tean was created
outside established Department and Bia guidelines and (2) Bia's fisca) year
1984 budget submission did not disclose that the Team's funding and staff
would be separate from OTPM.

The House Appropriations Commitiee addressed its concem in its report,
Department of the [ntefior and Related Agencies Appropriations Bill, 1994

A1 tve time of out reviw, thyg depanimental review function was aagigned to Lhree staff members n
the Dep ‘s Dffice of Inf ion R M

Page B GADFAIMED-33-74 BiA Trast Fuwd Special Projects Team
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(Report [03-158). The report states that the Committee did nat intend that
funds provided for financial trust management shouwld be used (o fund the
Team undess it was incorporated into and reported to the Director of oTFM,
The Commitiee noted that it saw no convincing reason [Or creating a
separate entity outside of OTFM and that the appropriations act's
consuttation provisions had not been met. The Commattee requested that
Bl abolish the Team and report back on the Team's starus by August 13,
1993, A Senate Appropriations Committee stafl member told us that the
Senate Commitiee concurred with the House request thal nia abotish the
Team and report on specific actions taken.

The Department’s Director of Budget toid us that the budget staff did not
notify the Appropriations Committees aboul the Tears because they were
not aware that a2 new organization had been created and they had received
no indications from eta that the Appropriations Committees should be
notified of a reprogramming. The Budge| Director also told us that, as 2
general rule, when changes in lower level onganizations such as the Team
are not specifically identified as parl of the organization chart in the
budget, or Departmental Manual changes are not proposed, the
Appropriations Comumittees are not generally notified.

As mentioned in the previou.'s- secuon‘ pin’s fiscal year 1993 apbmpﬁaﬁons

Reorga.mzatlon Task act provided that Bts should consult with and obtain the views of the
Force and ITMA Not Reorganization Task Force and advise the Appropliations Commitiees of
Consulted this consultation before implementing a reorganization propogal.

[na May 12, 1963, letter to the Secretary of the Inlerior, the Task Force
stated that it was not consutied about the creation of the Team. In
addition, 8.4 and Department officials we contacted concwrred that Bis had
not followed this requirement.

The appropriations act does not provide that Bl consult with Itva. While
s was informed of the Team's creation, it had not been consulted ang
was not aware that the Team was (0 be separate from OTFM. IMaa was
concemned about the itnpact that this organizational change would have on
the ust fund accounts reconciliaton effort, which rrMa has monicored
since at teast September 1990, rmvs wrote the Department on May 5, 1993,
regarding its concemns.
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Department and Bea ofMficials wid us that they became aware of the
magnitude of the procedural problems associated with the Team's creation
when the jssue was raised by the House Appropriations Committee,
Subcommittee on Interior and Related Agencies, during the April 21, 1993,
hearing on pa's fiscal year 1804 budget request and again at the June 22,
1993, Senate Corumittee on Lndian Affairs hearing on 8. #25, the Native
American Trust Fund Management Reform Act of 1993, Subseguently,
Deparument anvt BLA management reviewed the established guidelines
pertaining (o organizetional changes within the Departinent and Bus and
the actions waken 1o create the Team and concluded that the guidelines
had pot been followed when the Team was created.

On July B, 1993, we met with the Acting Deputy Commissioner, Ihdian
Affairs, who was appointed in May 1993, and Departroent Solicitor’s Office
atiorneys. These officials said that they believed that Department
guidelines had not been followed because the Team's creation was
considered a management initiative and pot a reorganization. However,
our analysis showed that the Departiment and Bla mahuals state that the
guidelines apply 10 any organizational change, hot just reorganizations.
The Acting Deputy Commissioner stated that he believed that these
guidelines showld have been followed.

Department officials involved in the review process for establishing the
Teamn whid us that they believed that the Team was to have been a smal}
staff within, arvd paid for by, the Deputy Commissioner's office. As a result,
they felt that a memorandum to establish the small staff was sufficient.
Department officials also to)d us that they were unaware of Part § siam
provisions which state that special projects staffs expected to operate for
over | year are considered permanent and that publication of the related
organization structure in the Deparymental Mangal is required,

Department officials also stated that they did not know that the Team was
o be staffed and funded from OTFM resources and thus had not taken this
information into considerstion when advising 8.4 on whether the Team
should be established by memorandun. Further, they said they were
unaware that the Reorganization Task Force had not been notified about
the Team's creaton. On August 27, 1993, the former Deputy Assistant
Secretary, indian Affairs, wld us that when the former Deputy
Comunissioner created the Team, there was no intention of it becoming a
separate office. However, he acknowledged that after that time, the Team
touk on the appearanse of a separate office.

Page T GAIVAIMD-93.74 BLA Trust Fund Special Projects Team
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The Department views the actiots thal rmanagers ook 1o crealy the Team
as & procedural misunderstanding not requiring disciplinary action. Also,
because the deparumental office charged with responsibility for reviesang
organizational changes had been abolished prior wo the Team's creation,
there was no final departmental review. For the maost part, Department
and 82 officials initially involved in the Team's creation are no longer in
the same positions of authority due to the abolishment of the
Deparunent’s Office of Management lmproverment and staffing changes
resdting from the new adminiscration,

On August 2, 199), the Acting Deputy (Commissioner, indian Affairs,
notified the Special Assistant for the Special Projects Team that, effective
immediateiy, he had returned the Team's functions 1o «7FM and detailed
the Special Assistant and the Project Assisiant to oTF and that these
officials were 1o report to the orru Direcior. Hewever, this action will not
be finalized until oTAW’s Part £30 DM 18 revised and approved. With respect
to the House Appropriations Committee’s request that Bia notify the
Conunittee on the status of the Team by Augusi 13, 1993, a s official 1old
us that gia plahs 1o report 1o the House and Senate Appropriations
Comumitiees on the status of the Team when they meet in conference on
the Departrnent’s fiscal year 1994 appropriations

On August 26, 1993, the oriM Director told us that he was revising the 0TFw
organization chart for the Departmental Manual t include a Managemrnt
Improvement Seaff responsible for prior year trust fund account
teconciliations. He also told us that such a staff would be useful on a
continuing basis te handle future oTFM management inidatives in additon
1o the tyust fund account recongiliations,

We are sending copies of this report to the Secretary of the [nterior; the
Assistant Secretary for Policy, Management, and Budget; the Assistant
Secretary, Indian Affairs; the Acting Dreputy Commissioner, [ndian Affairs;
the Chairmen and Ranking Minarity Members of the cognizant
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Appropriations and Oversight Committees; the Director of the Office of
Management and Budget; and other interested paraes.

Please contaet me at (202) B12-0450 if you or your staff have any questions
concerning this report. Major contributors to this report are listed in
appendix IL

Sincerely yours,
T e

Brian P, Crowley
Director of Planning and Reporting

Page 9 GAWAIMD-$3-74 BlA Troxt Fosd Bpecial Projects Team
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Apperwiix [

Officials Involved in Creating the Special
Projects Team

Officiala involvad in the revies and spProvl prooess Current position

Assislant Secrotary. Policy. Management. and Budget - Left Depanment

Prncipal Deputy A % Secr y. Poicy. Manag L and Same
Buaget

Stalf Assesiant ro.t-l';";rmcnpal Dspul‘f Assigtant Sscretary Pudrcy o Cﬁ;ﬂvﬂfughogram Coordinavon Stat

_Management. and Budgel

D-recpot . Dutec:or O‘I‘hcs of Construcnm Managemenl

Cmsr Orgamzamn ana Operanons a\nalysns Omce of Superwsory Managemen! Mai\rst Oﬂ.c,e ot Info:matuon and
Management Impraverment: e e oo . .. PESOUICES Mansgement
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Mr. RICHARDSON. Now, Mr. Crowley, the individuals with you,
wl‘l?at is their particular expertise? Could you just very briefly tell
us?

Mr. CROWLEY. Sure. Mr. Tom Armstrong is in our Office of Gen-
eral Counsel and he has been involved with this work for several
years now. On my right is Ms. Gayle Condon. Gayle has been the
project manager involved with Indian affairs for a long, long time.
September of 1990, but it feels longer than September of 1990. Her
audit manager is Robert Wagner, who has been involved for about
the same amount of time.

For many years in my past career at GAQ, I had responsibility
for the Bureau of Indian Affairs work as the auditor in charge of
BIA at GAO, back in the early 1980s. I can tell you that, from a
Eersonal view, BIA has been one of the worst managed agencies |

ave run into in my government career, which now spans 30 years.

Mr. RICHARDSON. The gentlemen from Wyoming?

Mr. THOMAS. Thank you, Mr. Chairman. How many audits do
you know has GAO made of this trust fund matter?

Mr. CROWLEY. Many. I can’t give you an exact number off the top
of my head. I can provide it for the record. There are at least six
testimonies we have done up on Capitol Hill over the last 18
months.

Mr, THOMAS. First of all, ] am sorry to say I haven’t been able
to follow this over the last couple of years as closely as I did a cou-
ple of years before. It appears there is some progress being made.
So I want to start with that notion.

Mr. CROWLEY. I would have to second that. We were up here a
couple of months ago, and we were disappointed in the progress.
But we have seen things pick up. I think through the years, there
had been a little progress.

We saw a lot of progress last summer. When we had the change
in administrations, there was a lull until we have gotten new peo-
ple in place. But as the new people have come in place, I would
have to agree with you, sir, that there has been progress made and
it is being made.

Mr. THOMAS. And it was unfortunate. I think there was progress
being made a year ago and so on, and obviously slowed up with
new ple. But let me go to something that has troubled me a lot,
and | don’t know the answer to this. gou guys have been working
at this and you do a good job and so on, but nothing ever seems
to happen. I mean, how many times can you go through and out-
line all these problems, and tﬁen the next time you come, you out-
line the problems again, and it is terribly frustrating for me, frank-
ly, and for us. It must be for you.

Mr. CROWLEY. Well, yes.

Mr. THOMAS. Why don’t we do something? Where is the Inspector
General, for heaven’s sake. I understand GAO doesn’t have any au-
thority, apparently, but I can’t imagine that someone doesn’t listen
to what you are doing. I can’t imagine that you don’t have some
meetings with people in BIA. And this is not a judgmental thing;
at least with dollars it is pretty quantitative.

Can you tell me why something doesn’t happen?

Mr. CROWLEY. Well, something is happening.

Mr. THOMAS. I know, but way late.
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Mr. CRowLEY. Well, I agree. The problem is that the problem is
so big. We are talking about a lack of records. We are talking about
1,800, 1,900 accounts for the tribes, about 288,000 individual ac-
counts for the individual Indians. We are talking about trans-
actions that are in the millions each year.

It is a very, very big problem, and you can’t solve it on the cheap.
It is going to cost money, it is going to take talent, and it is going
to take commitment to get it done. It is not something that the four
of us around this table could do if we took our entire time and just
tried to solve the whole problem within a couple of weeks. We
couldn’t do it.

Mr. THOMAS. Well, you know——o-o

Mr. CROWLEY. Let me just tell you that all of us get on the train
at a particular point in time. Back in the early 1980s, I can tell
ﬁou the train was not even moving. In the last couple of years, I

ave seen the train moving. I see some fits and staris, but I see
the train moving and I see some things happening, and I am pretty
encouraged by what | heard this morning from the Assistant Sec-
retary, and from Jim Parris and his deputy.

Mr. THOMAS. Let me interrupt. I heard the same damn thing
four years ago from an Assistant Secretary who was just as posi-
tive as this one. I don’'t mean to take away from the Secretary, but
the gentleman who was there before said the same thing.

Mr. CROWLEY. And made some effort to correct it. So there was
some progress made. ]| mean you can’t say that there was none.
There was some made.

Mr. THoMAS. I don’t say these things to be critical. We need to
get to it; obviously you are going to say we are going to fix it. Of
course, it is broken. And you know, you say how big it is. It is big.
Bhut my gosh, every mutual fund in the country handles more than
that.

It isn’'t something that is impossible. It isn’'t a new discovery or
something we are not technically able to do. You know, Shearson-
Lehman does more than that every day with the mutual fund.

Mr. CROWLEY. The problem with Shearson, well, not the problem,
but Shearson has always got a leg up on these people because it
has records. We don’t have a lot of records for this stuff.

Mr. THOMAS. You didn't have to be a nuclear scientist to know
that when you are holding money in trust, you have to have
records. That isn’t a brand-new discovery; is it?

Mr. CROWLEY. I agree. But the problem is that the people that
are trying to solve this problem right now don’t have the records,
and can't find them.

Mr. THOMAS. | am sometimes astounded that we got into this sit-
uation. You know, even I, who can hardly balance my checkbook
sometimes, would have known you are going to need records if you
are going to keep money in somebody’s account.

Mr. CROWLEY. Right.

Mr. THOMAS. You never did comment on the Inspector General.
Why don’t they take these things and push a little harder to make
some changes?

Mr. CROWLEY. The Inspector General has done several reviews of
BIA, but I can’t comment specifically on that.
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Mr. THOMAS. Okay. Well, I am obviously just venting a little
frustration.

Mr. CROWLEY. Well, I can understand it.

Mr. THOMAS. Not particularly at all. But GAO comes, the audi-
tors come and everything, you know, make the report, but the im-
portant thing is after the report we have to figure out some mecha-
nism to cause it to change. And government has a hard time doing
that. Shearson does it because if you don’t make a buck, the guy
is gone, that is why, and there is a motive to move. There seems
to be no motive to move here.

Mr. CROWLEY. Well, I will tell you, having frequent hearings up
here has made a difference. You keep the pressure on, and I can
bet you there will be a difference. The ‘pressure really wasn’t on
many years ago, I can tell you that.

And you are frustrated now. You should have seen me back in
the early 1980s when I issued good reports that I felt were good
solutions to problems and had no action taken on them. It got to
the point where I wouldn’t do them unless I was absolutely torced
to do the reviews.

Mr. THOMAS. I understand. You said somewhere in your testi-
mony where there had been very little progress made—oh, here it
is.

Mr. CROWLEY. Which page are you on?

Mr. THOMAS. Five. OFFM’S lan to have written trust fund poli-
cies and procedures has slip eg

I guess again, even thougg the auditing is still going on, the rec-
onciliation still goes on, it seems to me pretty clear that the policies
and procedures which brought us to this point are not the ones
that you would like to embrace in the future; right?

Mr. CROWLEY. They didn’t have written policies and procedures.

Mr. THoOMAS. Well, the absence of them. %(S)Vouldn’t that be one of
the first things you would do would be to start today and put some
policies and procedures in for tomorrow?

Mr. CROWLEY. Yes.

Mr. THOMAS. But that has not been done.

Mr. CROWLEY. What they did was to develop an inventory of the
policies and procedures they need and they have hired a consultant
or contractor to develop some of those for them.

Mr. THOMAS. I see. So there is something happening.

Mr, CROWLEY. Something happening, yes. They got the inventory
of what needs to be done and now they have a contractor on board
that is helping them develop some good procedures to carry things
out.

Mr. THOMAS. Did you ever think about farming this out? There
are people who do keep records.

Mr. CROWLEY. Yes, We have another study ongoing for another
subcommittee here on the Hill, and what we are doing is we are
looking at different options that could be taken by BIA to better
carry this whole function out.

Mr. THOMAS. Maybe instead of increasing BIA’s staff here, they
ought to hire somebody else to do it.

Mr. CROWLEY. Before you hire somebody else-~we have made
mistakes in the past where we have hired people to go solve a prob-
lem and they don’t understand what the problem is. We spent a lot
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of money for those people to walk around for a while and then get
almost nothing out of it—one thing we have to do is make sure we
know what we want the contractors to do.

Mr. THOMAS. Sure.

Mr. CROWLEY. The private sector is outstanding when you tell
them specifically do this, this, this, and this. But they are not so
ood when you say we have some problems, can you go fix them
or us.

Mr. THOMAS. I understand. I am oversimplifying. But it does
seemn like there is a policy portion here which is one thing. There
i?n a bookkeeping, accounting portion here, which is a different
thing.

M%. CROWLEY. And really, what we are coming down to, too, is
that we really have two kinds of things here. We have the tribal
accounts, which are really trust type of accounts, and then you
have the individual Indian accounts, except for the supervised ac-
counts of minors and incompetents, probably we are looking at
more of a demand deposit account for individual Indians.

They are not really trust, per se; they are individual savings ac-
counts. And you need different systems for those kind of oper-
ations. So maybe we will try to get a number of different options
which we can bring up bere to show you, as to what BIA could do
to handle this.

Mr. THOMAS. You are very forthcoming for an auditor. I appre-
ciate it. Thank you so much. I have taken too much time.

Mr. RiCHARDSON. I thank the gentleman. Let me say that I am
very pleased at the intensity of my colleague’s views on this issue,
because he knows the intensity is shared g; the chairman and oth-
ers, and I hope in a bipartisan way we can do something about this
issue.

I think, Mr. Crowley, I want to commend you for the efforts over
ishe years that you and your staff have tried to addregs this prob-
em.

Let me ask you some questions. You testified that the Trust
Fund Special Projects Team was created by pulling staffs and
funds out of—I hate to get into this bureaucratic stuff—OTFM, and
later these funds and staff were transferred back.

Mr. CROWLEY. Right.

Mr. RICHARDSON. Why did this happen, and has it affected the
reconciliation project at all?

Mr. CROWLEY. Well, it has affected it somewhat. It occurred be-
cause there was concern about trying to solve the problem. People
wanted a quick answer on how you solve this problem. It was OMB
who directed BIA to set up a special task force to solve the rec-
onciliation problem. When BIA went about setting up this task
force, they decided to pull about five people from OTFM and about
$6.4 miilion.

The trouble was that the way that they set it up was not in ac-
cordance with either congressional guidelines or in accordance with
their own policies and procedures within the Department. So it
turned out not to be something that they should have done, not the
way they went about doing it.

e other problem is that when you pull something out from
OTFM you lose central control over the whole issue. You have
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OTFM which was going to keep the daily, ongoing current year rec-
onciliations and keep the trust fund management operations, but
this special group was supposed to oversee the catching up, so to
speak, on prior year reconciliation, and you really shouldn’t sepa-
rate the two.

You should have somebody do that, but you shouldn’t fragment
the responsibility. So I think that there were concerns both on the
House and the Senate side that this Special Projects Team was not
a good idea, and it turned out that the Department, after research-
ing the issue, agreed with them and reversed the decision. The de-
cision was reversed in August 1993

Mr. RICHARDSON. Now, in your judgment, why did the effort in
1990 to privatize this effort fail?

Mr. CROWLEY. Oh, we got into that a little bit before. That is how
essentially, BIA wanted to solve this issue, by entering into a con-
tract with the private sector to come in and solve this massive
problem. Neither BIA nor the private sector outfit, Security Pacific
National Bank, fully understood what the problem was, or the
ramifications of it.

And they thought they were walking into pretty much of a bank-,
ing operation, and it didn’t turn out that way. T¥1ey really did not
understand, we think, the total problem. The consequence was that
there was a lot of shuffling around; BIA got several products from
Security Pacific, but BIA really didn’t get much in a tangible way
out of the contract. So it was later terminated.

But, I think this gets back to the point that if we want the pri-
vate sector to do things for us, it is a good idea that we know spe-
cifically what we want them to do and what is the problem that
we want them to solve, so that there is something that they can
work with. You just can't bring them in and tell them, solve this
problem, you have to have the parameters of what it is.

Mr. RICHARDSON. Now, U.S. Trust and other financial entities
are coming in here to advise us, [ assume that the BIA trust ac-
cgun?ts should be managed by the private sector. Do you agree with
that?

Mr. CROWLEY. I am not ready to address this yet. You know, we
are in the middle of a study which is looking at different ways of
handling the whole operation, and that is one of the things that we
are looking at right now. So I can’t comment on whether or not |
think that is such a good idea. I am going to spell out for you the
rationale as to what are the upsides and downsides of it.

I think certainly there are parts of it that probably could go to
the private sector, but I really want to spell out what I think those
parts are. So if I would beg off on that.

Mr. RICHARDSON. When are you going to complete your study?

Mr. CROWLEY. March of 1994,

Mr. RICHARDSON. You know, I still commend you, but why do you
need so much time? You know, I am fighting with the BIA on this
because we are trying to reform the B%A. They tell me that their
commission to restudy the restructuring of BIA will need amother
year to complete it. How much time is it going to take?

Now you all are obviously overworked and underpaid, but why
does it take so long to do this?

Mr. CROWLEY. I am glad you understand our situation.
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‘Mr. RICHARDSON. Maybe I answered my own question.

Mr. CROWLEY. No, We could be in a position to brief you in De-
cember.

Mr. RICHARDSON. All right. Well, I would like that to happen. Be-
cause you know, we can’t wait around. I can’t speak for my col-
league on the minority side, but I want to give the new administra-
tion a honeymoon period and you pointed out that the Assistant
Secretary just came on board in August, or she was just confirmed
a couple of weeks ago, but you know, by the end of December, we
are 25 percent through the first term.

Mr. CROWLEY. No, I understand.

Mr"?. RICHARDSON. Are you involved with the BIA task force on re-
form?

Mr. CROWLEY. Well, we are aware of their work related to BIA's
trust funds.

Mr. RICHARDSON. They want another year. They want to study
things another year.

Mr. CROWLEY. Okay. Look, I don’t want to get into our internal
processing, because I am part of the internal processing. We can
finish the work and be in a position to at least come up and talk
to you about what our preliminary results are. I think that would
probably be pretty helpful to you.

Mr. RICHARDSON. Well, now one of the frustrations of both the
tribal and the Bureau side is the low rates of return on the invest-
ment. Do you think the BIA should be permitted to invest in other
tha;:l government-protected investments? Are you studying that
too!

Mr. CROWLEY. I think by law they are required to put it in gov-
ernment securities.

Mr. RICHARDSON. No, I know they are. But my question is, Why
can’t they invest in other non-government protected investments?
Do you think they should be able to?

Mr. CROWLEY. Well, you know, you are going to have demonstra-
tion projects. What you need to do is make sure that they have the
ability to do this. I mean you have to provide training, you have
to provide them some help. You can’t just turn them loose to go out
and start investing in things.

They have to have some ability to handle it very well. And there
ia a law that you are about to—or there is a bill that you are going
to act on that does provide for training for these people 8o that they
will be able to do it. My short answer is yes, if they have the train-
ing, I think it would be a good idea for them to do it.

Mr. RICHARDSON. Well, let me just conclude with my thanks to
ai‘l of you. Mr. Crowley, we want some bold recommendations out
of you.

I don’t have the time. I would like to, but you know, we move
from issue to issue here, 12 issues a day, and if it is noon, it must
be NAFTA, and we have to rely on our experts, like you. That is
your responsibility. We want you to be bold. I think by the end of
the year, that is fine.

We would like to maybe either have a hearing or a briefing, and
we want you to accelerate these recommendations because this is
very important. These are trust funds of our Native Americans that
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have‘:? been mismanaged. It is not right. Why should it happen that
way?

Why should BIA be the most inefficient government agency that
we have? They serve our Native Americans. Maybe that is why we
have problems with our Native American population.

We have the ability to do legislation here, but we want to do it
on a sound basis, and you are our watchdogs, and we expect you
to do that. I think you have done well, but I want you to accelerate
your pace because we intend to move.

So Mr. Crowley and f\;our staff, thank you very much for coming
up and speaking with the subcommittee.

Mr. RICHARDSON. Our third panel is our Native American panel.
We would like to welcome the Honorable Bill S. Fife, Principal
Chief, Creek Nation, Okmulgee, Oklahoma; Ms. Elouise Cobell,
chairperson, Intertribal Monitoring Association on Indian Trust
Funds from Browning, Montana; Mr. Eric Davenport, Intertribal
Monitoring Association on Indian Trust Funds, Tlingit and Haida
Indian Tribes of Alaska; Ms. Faith Roessel, executive director of
the Navajo Nation.

We welcome all our witnesses, and I would remind our witnesses
again, we have the five-minute rule.

The Honorable Bill S. Fife, please proceed.

PANEL CONSISTING OF BILL S. FIFE, PRINCIPAL CHIEF,
MUSCOGEE (CREEK) NATION, OKMULGEE, OK; ELOUISE
COBELL, CHAIRPERSON, THE INTERTRIBAL MONITORING
ASSOCIATION ON INDIAN TRUST FUNDS, BROWNING, MT;
ERIC R. DAVENPORT, BOARD MEMBER, THE INTERTRIBAL
MONITORING ASSOCIATION ON INDIAN TRUST FUNDS, AND
DIRECTOR, BUSINESS ADMINISTRATION, CENTRAL COUN-
CIL, TLINGIT AND HAIDA INDIAN TRIBES OF ALASKA; AND
FAITH R. ROESSEL, ESQ., EXECUTIVE DIRECTOR, NAVAJO
NATION WASHINGTON OFFICE

STATEMENT OF BILL S. FIFE

Mr. FIFE. Good morning, Mr. Chairman and members of the com-
mittee. I am Bill Fife, Principal Chief of the Muscogee Creek Na-
tion. I appear before the committee today to express the Muscogee
Nation’'s extreme concern over the degree and effectiveness of the
BIA exercise of tribal trust resources.

The Muscogee Creek Nation at this time has in excess of 1,500
IIM accounts, in addition to the approximately $12 million of tribal
trust funds that are being administered by the Bureau.

While the tribe has a substantial amount of funds within the
BIA trust management system, the tribe has never been provided
an audit report indicating the funds were being maintained in ac-
cordance with generally accepted trust standards or being invested
to obtain maximum return on investment.

Elected officials of the tribe have received numerous questions
and complaints regarding the collection of money due to individual
Indians, deposit of money into improper accounts and lack of ac-
counting to individual account holders. It is our understanding that
those individuals that demand a monthly statement are furnished
a difficult-to-understand account summary that contains no detail
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on the source of funds by the area office. However, service should
be a function of accountability and not merely an act to pacify a
vocal minority.

+The proposed H.R. 1846 legislation will establish for the BIA the
fiduciary responsibility for managing these funds, make the BIA
provide account holders with accurate and current statements on
a regular basis, and provide direction to the BIA for the develop-
ment of internal processes, with the consent of the tribes, which
will enhance future management of the trust funds and possible
management of these funds by tribal governments.

The National Council of the Muscogee Nation has over the past
year passed two resolutions, TR 92-15, and TR 92-16, which reject
the proposed BIA strategic plan for reconciliation of trust funds
and supports the intertribal Monitoring Association reconciliation
plan wiich would provide to the tribe a complete financial and
compliance audit of trust funds in accordance with the fiduciary
trust standards and which support the Intertribal Monitoring Asso-
ciation to address critical issues regarding trust funds management
within the BIA respectively.

The fiduciary responsibility for the handling of trust funds in-
clude the investment of idle funds in accordance with sound cash
management principles. The BIA’s lack of prudent cash manage-
gl_ent principles has resulted in lost interest for the individual In-

ian.

The Muscogee Nation believes the BIA should be liable for the
interest lost to the account holders and should not be protected by
legislation. This argument is sut];_ported by the contention of the
BIA that the reconf;l are not sufficient to identify lost interest in
a cost-effective manner. Legislation should be enacted to require
the BIA to be liable for interest lost to account holders due to their
inept handling of trust funds and require the BIA to handle all
lI;n:lst funds in accordance with fiduciary standards imposed on non-

ndians.

Any legislation addressing tribal trust funds, correction of past
mismanagement and the implementation of new management poli-
cies should not be developed without prior tribal consultation and
should provide for an oversight group similar to the ITMA to in-
sure proper implementation of legislation as has H.R. 1846 in con-
junction with the Intertribal Monitoring Association.

The Muscogee Nation supports the passage of H.R. 1846 in order
to require the BIA to function as a true fiduciary for Indian trust
funds. H.R. 1846 will provide an initiative to define the scope of
Federal responsibility with respect to the management of trust as-
sets and to give tribes and tribal members greater control over the
management of their trust funds for tribal economic opportunity.

The Muscogee Nation advocates the BIA should permit current
professional staff to fully staff the Office of Trust Funds Manage-
ment with qualified personnel to properly account for trust funds
and carry out these functions for those tribes which desire to con-
tinue BIA control of trust funds.

In other areas, the fiduciary duty and general trust obligation of
the United States to Indian people with respect to trust resources
has slowly deteriorated over the last decades. The BIA places most
of the blame for this trend on declining fiscal budgets. We believe
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declining financial resources may have contributed to the problem;
however, a trend of declining commitment on the part o?bureau
has surely undermined the spirit of Federal trust obligation.

The Bureau has historically and should presently act as an advo-
cate for tribal governments and Indian people. A proactive ap-
proach to tribal issues and a cooperative partnership Eetween trib-
al governments and the Bureau must develop and be sustained as
we move into the twenty-first century. A major problem rests with
the Bureau in processing tribal trust land acquisitions.

Delays can result in years passing before tribally-requested ac-
tions are taken. This delayed response on the part of the bureau
works as an inhibitor and deterrent to self-sustaining reservation
economic development.

The immediate solution to the problem of the delayed processin
of fee lands to trust must be delegated to the lowest possible leve
within the Bureau. Currently, the decision authority is with the
central office level. The decision level for trust acquisitions must be
at the agency level.

There exists the need for repeal of numerous Federal statutes al-
lowing the State courts of Oklahoma to exercise Federal instrumen-
tality jurisdiction over the persons and estates of individual citi-
zens of the Muscogee Nation. Such exercise of Federal instrumen-
tality jurisdiction has caused the loss of in excess of one million
acres of land, ownership of which could have been more thoroughly
protected by the Federal Government or the tribes themselves.

Submission of Indian trust resources to even the ministerial au-
thority of State courts is in the Muscogee Nation’s opinion the most
dg lorable breach of trust responsibility and is totally unaccept-
able.

This is the official position of the Muscogee Nation. I thank the
committee for the opportunity to address this important issue
today and urge the support anc{ assage of H.R. 1846,

[Prepared statement of Mr. FiE—z and resolutions follow:]
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Good morning Mr. Chairman and members of the Commitice. I am Bili Fife, Principal Chief
of the Muscogee (Creck) Nation.

[ appear before the Committee today to express the Muscogee Nation's extreme concern over
the degree and effectiveness of the Bureau of Indian A ffairs exercise of tribal trust resources.

The Muscogee (Creek) Nation has at this time in excess of 1,500 ..M. accounts in addition to
the approximately $12,000,000.00 of Tribal trust funds that are being administered by the

Bureau.

While the Tribe has a substantial amount of funds within the B.I. A. trust management system,
the Tribe has never been provided an audit report indicating the funds were being maintained
in accordance with generally accepted Trust standards or being invested to obtain maximum

retumn on investment,

Elected officials of the Tribe have received numerous questions and complaints regarding the
collection of money due to the individual Indian, deposit of money into improper accounts and
lack of accounting to individual account holders on a consistent basis. It is our understanding
that those individuals that demand a monthly statement are furnished a difficult to understand
account summary, that contains no detail on the source of funds, by the Area office. However,
service should be a function of accountability and not merely an act to pacify a vocal minority.

The proposed H.R. 1846 legislation will establish for the B.I.A. the fiduciary responsibility for
managing these funds, make the B.I.A. provide account holders with accurate and current
statements on a regular basis and provide direction to the B.ILA. for development of internal
processes, with the consent of the Tribes, which will enhance future management of these Trust
Funds and possible Management of these Funds by the Tribal Government.

The National Council of the Muscogee (Creek) Nation has, over the past year, passed two
resolutions TR92-15', and TR92-16?, which reject the proposed B.I.A. Strategic plan for
reconciliation of Trust Funds and supports the Inter Tribal Monitoring Association reconciliation

'Exhibit 1: Resolution Rejecting the BIA Strategic Plan

*Exhibit 2: Resolution to participate in ITMA on Indian Trust Funds
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plan which would provide to the Tribe a complete financial and compliance audit of Trust Funds
in accordance with Fiduciary Trust standards and which suppon the Inter Tribal Monitoring
Association to address critical issues regarding Trust funds management within the B.LA.

respectively.

The fiduciary responsibility for the handling of trust funds should include the investment of idle
funds in accordance with sound cash management principles. The B.LA."s lack of prudent cash
management principles has resulted in lost interest for the individual Indian. The Muscogee
(Creek) Nation believes the B.LLA. should be liable for the interest lost to the account holders
and should not be protected by legislation, which appears lo protect incompetence. This
argument is supporied by the contention of the B.I. A. that the records are not sufficient to
identify lost interest in a cost effective manner. Legislation should be enacted to require the
B.I.A. to be liable for interest lost to account holders due to their inept handling of trust funds
and require the B.I.A. to handle all trust funds in accordance with fiduciary standards imposed

on non-Indians.

Any legislation addressing Tribal Trust funds, correction of past mismanagement and
implementation of new management policies should not be developed without prior tribal
consultation and should provide an oversight group similar to the L.T.M.A. to insure proper
implementation of legislation as has H.R. 1846 in conjunction wilh the Inter Triba] Monitoring

Association,

The Muscogee (Creek) Nation supports the passage of H.R. 1846 in order to require the B.]. A.
to function as a true fiduciary for Indian Trust funds, H.R. 1846 will provide an initiative to
define the scope of federal responsibility wilh respect to the management of trust assets and to
give Tribes and Tribal members greater control over the management of their trust funds for
Tribal economic opportunity, The Muscogee (Creek) Nation advocates that the B.ILA. should
permit current professional staff lo fully staff the office of Trust Funds Management with
qualified personnel to properly account for trust funds and carry out these functions for those
tribes which desire to continue B.I.A, control of trust funds.

In other trust areas, the fiduciary duty and general trust obligation of the United States to Indian
people with respect to trust resources has slowly deteriorated over the last several decades. The
Bureau places most of the blame for this trend on declining fiscal budgets. We believe declining
financial resources may have contributed to the problem, however, a trend of declining
commitment on the pan of the Bureau has surely undermined the spirit of the federal trust

obligation.

The Bureav has historically and should presently act as an advocale for tribal govemnments and
Indian people. A proactive approach io tribal issues and a cooperative partnership between tribal
governments and the Bureau must develop and be sustained as we move into the 21si century.
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A major problem rests with the Bureau in processing tribal trust land acquisitions. Delays can
result in years passing by before tribally requested action is Laken. This delayed response on the
part of the Burcav works as an inhibitor and deterrent 1o self-sustaining reservation economic
development. In the business world of today gross delays translates into gross Josses in tribal

revenue.

The immediate solution 1o the problem of delayed processing of fee lands 1o trust must be
delegated to the lowest possible level within the Buteau. Currenily, the decision authority is at
the Central Office level. The decision level for trust acquisitions must be at the Agency level.
The time required to process trust acquisitions would be reduced resulting in a more efficient
and cffective service delivery w the tribes.

Indian owned lands and natural resources are both a source of desperately nceded économic
opportunity and an irreplaceable heritage for future generations. Thos it is essential that the
protection of federal trusteeship continue along with competent management and environmentally
sensitive development. Federal legislation should be enacted to specify the roles, responsibilities
and duties of the Federal government if standards to guide the administration of the federal
governments fiduciary duties are only going to vacillate from administration to administration.

There exists the need for repeal of numerous federal statutes allowing the state courts of
Oklahoma to exercise federal instrumentality jurisdiction over the persons and estates of
individual citizens of the Muscogee Nation. Such exercise of federal instrumentality jurisdiction
has caused the loss of in excess of one million acres of land, ownership of which could have
been more thoroughly protected by the federal government or the tribes themselves. Submission
of Indian trust resources 1o even the ministerial authority of state courts is in the Muscogee
Nation’s opinion the most deplorable breach of trust responsibility and is totally unacceptable.

This is the efficial position of the Muscogee Nation, [ thank the Commitiee for the opportunity

10 address this most important issve today and urge the support and passage of H.R. 1846, the
Native American Trust Fund Accounting and Management Reform Act of 1993.

CERTIFICATION

MUSCOGEE (CREEK) NATION

83-758 0 ~ 94 - 4



TR215

RERSOLUTION OF THE MUSCOGEE (CREEK) NATION REJBCTING THE BUREAU OP
?NDIANLAPPAIRS STRATEGIC PLAN FOR REOONCILIATION AND AUDIT OP TRUST

DS AND SUPPORTING THR INTERTRIBAL MONITORING ASSOCIATION'S
:RU:PARA'!'ION OP A STRATEGIC PLAN POR RBOONCILIATION AND AUDIT OP

TRUST PUNDS
Section 100.
Section 101,  FINDINGS: The National Coundl finds that

A, The Bureau of Indisn Affaire has mismanaged the Trust funds and natura
resources of Taibes and cannot provide adequate documentation co the Teibes
a8 1o the scruracy of Trust Pund bafences..

B.  Thismismanagement has been documented by Depastment of Intcrior Office
of lnspecior General and dwe Genersl Accounting Office.

C.  The Bureau of Endian Affsirs has proposed s Serategic Plan o reconcile and
sudit balsnces of alt Trust and LILM. funds ia otder to meet Congressional
mandaes for o peopes accounting of all Trust Funds undes their control,

0. The Muscogee (Creek) Nation, through the ImerTribal Monitorsing
Association, has determined that dw proposed B.LA. Stracegic Plan, does not
address s complere financial and complisnce sudit of BLA. trun
responsibilities in tand, mineral snd other sources of sevenue for Truse fund
socounts and thus could minimize poential liabiliies of the U.S.
Govermnment.

Section 102. PURPOSE:
The putpose of this ordinance is co:

A Advise the US. Congress that the Muscogee (Creck) Nation, by this
resolution tejects the proposed Bureau of Indian Affaiss Scracegic Man.

B.  Advises the US. Congress that the Muscogee (Creek) Nation. by this
reselution endorses s Strategic Plan preparcd by the fmier Tribal Monitoring
Association, which proposes a financial and compliance audic of Trust funds
in accotdance with Fiduciary/Trust aandards.

Section 103, The Nationdf Councll hereby suthorizes the Principal Chief w transmiv this
resolution to the 1).5. Congress and take any actions necessary to achieve the resulus
requested by the IneetTribal Monitoring Asseciation.

James M. Inhofe Mike Synar

Suite 303, 200 W, 5th Se. 2022 Federal Office BMdg,
Tuls, OX 74103 Muskogee, OK 74401
Bill Beewarer Dave McCurdy

Suite B, 900 N. Mississippi Suite 110, 330 W. Gray

Ada, OK 74820 MNarmzn A 2388

Exhibit 1



95

Ernex ook Glunlnt
Sulw 520, 3400 N. Grand 151 Ol Posr Office Bidy,
Okdshoms Cley, OK 75113 213 Dean A McGee Avewae

Okahoma Cly, OK 75102
BNACTED by the Muscogee (Creek) Nadonal Coundll oa chis 21 day of November, 1991
IN WITNESS WHRREOP, the Presiding Officer of the Muscogee (Creek) Natlonat Coundl ha

hereto arached his signature.
Aok

rry n, Second Speaker
adonal Council
Muscogee {Creek) Nation

CERTIEICATION

I, the undersigned, cenify that the foregoing it 2 true extract fiom the minutes of the Muscogee
{Cireek)} Navional Council. comprised omnyau memben with 25 members attending this meeting
on the 215t day of November, 1992, and thas the above is in conformity with the provisions therein
adopied by 1 vote of 22 in Favor, 1 againse, O sbstentions, and that said resolution has not been
tescinded or amended in any way arydn sbove i the sighawuie of the Second Spasker of the

Macional Counil.
Mational Council
Muscogee (Creek) Nation
APEROVYAL
1, thcfﬂl' cipad Chief of the Muscogee (Creek) Nacion, heteby affix my signature this ._,J,"_f__id_
day o ; + §991. to the above Tribal Resolution, TR92-15, suthorizing it 1o become

an Ordinanee under Article V1, Section V1 of the Constirution of the Muscogee {Creek) Nation.




Exhibit 2

TRI2-16

A RESOLUTION OPF THE MUSCOGEE (CRERK) NATION TO PARTICIPATE IN
INTERTRIBAL MONITORING ASSOCIATION ON INDIAN TRUST FUNDS

WHEREAS, At the insisrence of tribal governmeng and the divection of the Congress of the
Unired Staces, the Bureau of Indian Affains has undernken s kong-overdue effort 1o
teconstruet, reconcile, and audit the trust fund sccounts of Indian wibes and
individualy; snd

WHEREAS, the Buretu selecred 37 tribes to be included in Phase 1 of this effort to reconcile and
sudit trust fund sccounss, and designated those 37 uibes 1o serve 33 an initiad Ad
Hoc Advitory Committee 1o dhe Bureau's effores; and

WHEREAS, the Bureau and the Congress have indicared that these tribes’ sctive participation 1o
date has greaty improved the process of designing the work 10 be performed and in
schecting and tetaining a contracror to perform the teconcilistion wsks; and

WHEREAS, much work will remain 1o be done following the recondiliation phase, induding
designing the audit program and selecting a contractor o perform the acrual audio,
and in making recommendations for long-cange improvements in the nature and
direction of the Indian trust fands management program; and

WHEREAS, the tiibes selected as the initial Ad Hoc Advisory Comminee have subsequently
constiruted themselves as the Incertribal Monitoting Association on Indian Trust
Funds to continue 1o provide oversight and tribal input into the Bureau's effors to
reform the trust funds management program; ind

WHEREAS, 23 fedenally recognized tribes have already adopred resolutions supporting the
continued efforts of the Intertribal Monitoring Association on Indian Trust Funds;
and

WHEREAS, the BiA has entered into 3 cooperative agreement, with the Intertcibal Mositoring
Association on Indian Teust Funds for the purposes of continuing to receive collective
uibal views and insights into the management of Indian crust funds: and

WHEREAS, the Tntertribal Monitoring Association on Indian Trust Funds, by the wrms of i
chartet, is open 00 ol fedetally recognized Indisn uibe; and

WHEREAS, 2l federally recognized Indian tribes have 2 direct and impertant interest in the
management of Indian trust funds,

NOW, THEREFORE, BE IT RESOLVED THAT:
the M (Creek) Nation hereby expresses its inention 1o be represenced within
the Intestribal Monitring Associarion on Indian Trust Funds, and agrees to designate
4 representitive to participae io the Associstion’s acivities, and

BE IT FURTHER RESOLVED,
the Muscogee (Creek) Nation, by this resolution does hereby express its expectation
d‘lﬂ the Tntertribal Monicoring Association om Indian Truse funds will keep both the
dasignated tepresenative and the eribal governing body Rully informed of the activiries
of borh the Astaciation and the Rurrasts af Fadisa §/atm e M il te Lh o L
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ENACTED by the Muscogee (Creek) National Council on this 21x duay of November, 1992,

IN WITHESS WHEREOP, the Presiding Officer of the Muscogee (Creek) Nadonal Council has
hereta artached his signature.

n, Second Speaker
ationsl Coundl
Muscogee (Croek) Nation

CERTIFICATION

1, the undersigned, centify that the foregoing is o true atract from the minutes of the Muscogee
(Creek) National Council, comprised of thirty-one members with 25 members swending this mecting
on the 21t day of Movember, 1992, and chax the above is in conformity wich the provisions therein
adopted by a2 vote of 23 in favor, 1 againi, 0 abuentions, and thar 12id resolution has not been
tescinded or amended in any way and the above is the signatute of the Second Speaket of the
Magonal Council.

Muscogee (Creek) Nation

APFROVAL .
i. the Pripgipal Chief of the Muscegee (Creek} Nation, hereby affix my signature this 2
day of _ ‘432 . 1992, to the above Tribal Resolytion, TR92-16, authotizing it 1o become

an Ordinance under Aricle VI, Section V1 of the Contitution of the Muscogee (Creek) Narion,

Bill S, Fife, Prinfipal Chief
Muscogee (Creek) N;Iimf
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Mr. RICHARDSON. I thank the gentleman. We want to welcome
Elouise Cobell who has been performing as chairperson of the
Intertribal Monitoring Association. Welcome.

‘Please proceed, Madam Chairperson.

STATEMENT OF ELOUISE COBELL

Ms. CoBeLL. Thank you very much. I would also like to point out
to you that I am the Chair of the Intertribal Monitoring Associa-
tion, but I am also comptroller of the Blackfeet Indian Nation and
1 am an individual Indian account holder.

I would like to thank the committee for the opportunity to testify
today on the past and the future of the Indian Trust Fund Pro-
gram. I will talk about the ITMA’s experience in trying to work
with the Federal Government on the cleanup of the Trust Fund
Program and our support for H.R. 1846.

en the House Interior Appropriations Committee approved

the BIA’s Reconciliation Audit and Certification Plan, they ap-

roved it with a condition, and that condition being that the tribes

Eave input into this process. In the fall of 1990, the BIA brought

together an ad hoc committee of 35 representatives to serve as an
adg hoc committee to provide tribal input into the reconciliation.

The tribal representatives recognized that the problem that ex-
isted was much deeper than the historical reconciliation, that the
larger problem was to correct the material weakness in the BIA’s
management of the tribal and IIM trust funds, which included
meaningful tribal involvement and the management of the trust as-
sets, which create the income that flows into the trust funds.

In 1991, the tribal representatives from the ad hoc committee
formed themselves into a formal association, the Intertribal Mon-
itoring Association on Trust Funds. For the first time in 150 years,
tribes had an organized involvement in the BIA's handling of their
Trust Fund Program.

Many of the activities that we have been involved in are working
with the BIA on the design of the tribal reconciliation, monitoring
the BIA and Arthur Anderson’s implementation of the reconcili-
ation contract, having input into the BIA’s strategic plan, working
with the Office of Trust Fund Management on the improvement of
their operations, preparing a concept paper that reflects the tribe’s
goals for the Trust Fund Program, which includes many of the
ideas that are reflected in H.R. 1846.

We have also participated on a task force to develop an approach
for individual Indian reconciliation, and also to develop a concep-
tual awproach in addressing the mismanagement of the trust as-
sets. We also work closely with the GAO, congressional staff and
this committee, Congressman Synar, Congressman Yates and Sen-
ator Inouye’s. I guess the single most important message we wish
to convey to this committee is that the horror reported in Congress-
man Synar’s Misplaced Trust report are not things of the past.

While we have seen progress over the past two and a half years,
it has been very slow. And every forward step has required an
enormous effort. For everfy hour we spend working on ways to im-
prove the management of the Indian trust funds, we spend 10 or
20 hours fighting off the efforts by bureaucrats to undermine our
efforts and to prevent real progress from being made.
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I need to share with you a few of the difficult stories to get a feel
for what it is like to take on a bureaucracy. The Office of Trust
Fund Management has had a need to fill key management posi-
tions, such as the chief of investments, since the BIA is investing
millions of dollars a day. The Office of Trust Fund Management re-
organization was approved by the Intertribal Monitoring Associa-
tion and the Reorganization Task Force, but two years later is not
in effect, due to the bureaucrats in the Department kicking the or-
ganizational chart back and forth, and as a result, two years has
passed with still no key management positions in place, including
the much-needed investment chief.

But, in November of 1992, the bureaucrats were able to create
a new office called the Office of Special Projects, and took the re-
sponsibility for the reconciliation away from the Office of Trust

und Management and placed it in this new office, and in the next
nine months, the new office managed to weaken the reconciliation
approach that was hammered out by the Deputy Director of OMB,
Ol\ld)B Comptroller, Deputy ComEtroller, the Office of Trust Fund
Management and ITMA. With the creation of this new office, the
bureaucrats were able to exclude ITMA from any involvement in
the reconciliation.

In fact, the five tribes’ pilot project was weakened and distorted.
We urge this committee to review the GAO report on creating the
Office of Special Projects. Fortunately, the House Interior Appro-
priations ordered the Department to disband the Office of Special
Projects and return the responsibility for the reconciliation to the
Office of Trust Fund Management.

When ITMA and OTFM reentered the reconciliation effort, it was
agreed that there was a need for a meeting of the five tribes and
the U.S. Deputy Comptroller be brought in to get to the reconcili-
ation and to put it back on track, and to explain to the tribes, the .
five pilot tribes what the reconciliation would do and wouldn’t do.

IT quickly found themselves in a week-long battle, because
high-level Department officials did not want to permit the OMB of-
ficial to participate in the meeting. His participation wasg finally ap-
proved, and the meeting was extremely productive. You can imag-
ine how difficult it is to continue each day when you have to deal
with these igsues and you can’t get to the real important issues as
far as cleaning up the trust funds.

Earlier this month, we had a very productive and a positive
meeting with Ada Deer, the new Assistant Secretary. We believe
she is deeply committed to the kind of change we would like to see.

But based on our experience, we are not convinced she will be
able to successfully overcome the undermining that she will run
into from the bureaucrats in the BIA, in the Department and in
OMB that have so successfully prevented progress in the past.

One of the ideas that we had is, it is ITMA’s position that any
plan to move the trust funds out of the BIA must be carefully
thought out. Any move must bring the funds and the management
of them closer to the Indian community so that Indian people will
have greater control and can leverage those funds to increase their
economic power in their communities.

Any move must be consistent with the trust relationship, and the
BIA for the foreseeable future needs to have a significant role in
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the trust fund management. The approach that was talked about
earlier, the special master comes from the Intertribal Monitoring
Association, and we want to emphasize to you that we have not
completed our study, our consultation with the tribes, Congress
and the administration, but we feel that it could move toward a so-
lution for the trust fund problem.

The special master would have two major roles. One of the roles
is bringing the Federal Government into compliance with its legal
obligation as trustee; and second, to developing a long-term solu-
tion to the trust fund situation. ITMA believes that while the BIA
will continue to have a role in trust fund management for the fore-
seeable future, there is a need to hand off more and more respon-
sibility to the Indian communities when the tribes are ready and
willing to do so.

I just have one last experience that 1 would like to share with
you, and I will make it very quick. The Blackfeet Tribe owns a na-
tional bank; and the experience of the Blackfeet Tribe and the trib-
ally-owned Blackfeet National Bank demonstrates the current re-
ality and the potential advantages of a program which allows more
choices. The bank, by bringing In deposits, has built a pool of funds
which it can lend to the community to help build the economy.

The ability to attract additional local deposits is limited and will
grow only when the economy grows. This requires the maximum
utilization of external sources oﬂleposits to meet loan demand. The
bank frequently bids for BIA trust fund deposits as a source of new
funds, but is often unable to compete with the larger financial in-
stitutions.

Under the current system, even the Blackfeet Tribe’s own funds
would not be accessible through this bidding process. I guess 1
would like to point out with the capability of having additional de-
posits, we are able to leverage through loan guarantee programs
and selling to the secondary market that gives an opportunity to
build our economy on the reservation.

And 1 believe that we probably will have to do a lot of work to-
gether in talking about tﬁe special master concept, but we need to
be able to work together to find out if this is a solution that is fea-
sible, and that Indian communities will accept. I feel that it is one
solution that we need to do additional work on, but I have little
confidence in the progress that has been made with the old-line bu-
reaucrats.

They make it very difficult to achieve any progress as far as the
sensitivity toward the Indian communities. ’lPhank you for the op-
portunity to testify.

[Prepared statement of Ms. Cobell follows:]
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TEATIMONY ON IMNDIAMN TRUST FUNDS

BEYORE THE SUBCONMITTER ON MATIVE AMERICANE
COMMITTEE ON NATURAL RESOURCED
HOUSE OF REPREBENTATIVES

Submitted by
TER INTERTRIBAL NONITORING ASSOCIATION ON INDIAN TRUST FUNDS

September 27, 1993

My name is Elouise Cobell, I am the Chair of the
Intertribal Monitoring Association on Indian Trust Funds (ITMA},
comptroller of the Blackfeet Tribe, and an IIM account holder in
the BIA trust funds program. I would like to thank the Committee
for the opportunity to testify today on the past and future of
the Indian trust funds program. I will discuss ITMA‘s experience
in trying to work with the Federal government on the clean-up of
the trust funds program and will addreas H.R. 1846, a bill that

ITMA strongly supports.

ITMA began when the House Interior Appropriations Committee
instructed the BIA to involve tribal representatives in the
development of the historical reconciliation, audit and
certification of the trust funds the Commjttee had ordered the
BIA to carry cut, The BIA brought approximataely 35 tribal
represantatives together in Albuquerque in the Fall of 1990, The
representatives guickly realized that the reconciliation was
going to be a monumental undertaking, given that the BIA had
failed to reconcile or audit its trust funds books during the
entire 150 year history of the trust fund program. The
representatives also recegnized that the historical
reconciliation was just one part of a much larger problem that
included correcting the material weaknesses in the BIA's
managment of tribal and individual Indian trust funds, the
absence of any wreaningful tribal involvement in the wanagement of
their trust funds, and the problems in the management of the
trust assets that created the income that flowed into the trust
funds, such as the collection of that income, the BIA land
records system, and all of the other cobponents outside the
Office of Trust Funds Management itself that were managed in ways
that grossly viclated the Pederal government’s obligations as
trustee.

In order to be better structured to provide meaningful
tribal input into all of these issues, the tribal representatives
formed an ad hoc committee which then evolved into a formal
association -- the Intertribal Monitoring Association on Indian
Trust Funds. ITMA has 28 member tribes and we send out material
on our activitlies to all 400 tribes in the country, ITMA is
headed by a 12 person board of directors composed of tribal and
IIM association representatives, all of whom volunteer their time
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to this effort. Funds for our travel and to pay legal and
accounting consultants have been provided by the BIA for the past
two years. To our knowiedge, ITMA represents the first time in
the 150 year history of the BIA trust fund program that tribes
have had any organized involvement in that program.

Oour activities have included:

] working with the BIA on the design of the tribal
reconciliation and then monitoring the BIA’s and Arthur
Andersen‘s implementation of that reconciliation;

- having input into the BIA strategic plan for trust
funds;

] working with the Office of Trust Funds Management on
helping that office improve its operation;

» preparing a concept paper that reflected the tribes’
goals for the trust fund program, which included many
of the ideas that are now reflected in H.R. 184§;

b participating on task forces to develop an approach to
the IIM reconciliation and to develop a conceptual
approach for addressing the mismanagement of the trust
assets;

* Working closely with GAO and Congressional staff from
this Committee, Congressman Synar’s, Congressman
Yates’, and Senator Inouye’'s Committees. 1In fact, the
strony support we have received from this Committee and
these other Committees has been critical to whatever
successes we have had in our mission.

After two and a half years, ITMA is a veteran of the trust
fund wars, with many more purple hearts than silver stars, The
single most important message we wish to convey to this
Committee, based on this experience, is that the horrors reported
in Congressman Synar’s Misplaced Trust report are not things of
the past. Officials in the Department of Interior continue the
same Kinde of acts of commission and omission that Congressman
synar’s report shows have been responsible for the gross
mismanagement of Indian monies during the past 150 years, As a
result, while we have seen progress over the past two and a half
years, it has been very slow, and every forward step has required
an enormous effort. For every hour we speénd working on ways to
improve the management of Indian trust funds, we spend ten or
twenty hours fighting off the efforts by the bureaucrats to
undermine our efforts and to prevent real progress from being
made. I would like to highlight just a few of these episodes.
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* OTFM Bsorqanisation

The Office of Trust Funds Management (OTFM) has developed a
very solid core management team. However, for over two years, it
has needed to fill key branch chief positions, such as the chief
of investments, since the BIA is investing millions of dollars a
day witheout anyone in charge. 1In order to hire staff, OTFM was
told it needed to have its organizational chart approved by ITMA,
Congressional commitees, and Departmental officials pursuant to
departmental reguirements. In the Summer of 1891, OTFM provided
ite propesed organization chart to ITMA. We guickly approved it,
as did the Congressional appropriations committees, on a
preliminary gasis. The director of OTFM then sent it to BIA
headquarters for processing. Over two years later, that simple
organizational chart still has not been approved. It has been
kicked back and forth, as each bureaucrat in the Department moves
a box from one side of the chart to ancther. As a result, OTFM
still is unable to hire key staff and still has no one in charge
of investments.

* a0 cial [

The Committee should not conc¢lude from this organizational
paralysis that the Department is incapable of moving guickly.
During the Summer and Fall of 1992, ITMA had worked closely and
effectively with the OTFM, the Deputy Director of OMB and the OMB
Comptroller and Deputy Comptroller of the United States to hammer
out an approach to the tribal reconciliation that provided the
tribes with what begins to approximate a real accounting. This
fact, coupled with the fact that OTFM was willing to work closely
with IT™A in implementing this approach apparently was too much
for the old-line bureaucrats to take. In November of 1992, they
created a new office, called the Office of Special Projects and
took responsibility for the reconciliation away from OTFM and
placed it in this new office. 1In the succeeding nine months,
this new office, with the help of the old-line bureaucrats,
managed to substantially weaken the reconcilliation approach and
to completely exclude ITMA from any involvement in it.

But showing that they can work gquickly, while OTFM has spent
two years trying to get staffed up, the hureaucrats had heen able
to create, fund and staff the Office of Special Projects in less
than a month’s time. GAQ recently completed an investigation of
how this happened. GAC found that the bureaucrats were able to
move so guickly because they simply ignored all of the
Departmental requirements for creating a new office as well as
the Congressional requirements that no monies be transferred to a
new office without approval of the appropriations committees.

The final irony is that when asked by GAD why this happened, the
bureaucrats claimed that they were not aware of thosfe require-
ments, even though they had spent twe years making OTFM jump
through each of these same requirements in its futile effort to
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get its organizational chart approved. We urge the committee to
review that GAO report.

¢ Monkey Wrenches jn the Recopciliatiop

In late June of this year, the House Interior Appropriations
Committee ordered the Department to disband the Office of Special
Projects and to return responsibility for the reconciliation to
OTFM. In August, when the Department complied, ITMA was again
permitted to be involved in the reconciljatjon., When ITMA and
OTFM re-entered the reconciliation picture, we found that the
original in-depth accounting approach that had been negotijated
with the OMB officjals had been weakened and distorted, particu-
larly in regard to the development of a pilot of the approach
with five tribes. ITMA and OTFM agreed that there was a need for
a meeting of ITMA, OTFM, the five tribes and the United States
Deputy Comptroller from OMB, {(the other two OMB officials who had
helped to develop the approach, being political appointees, had
left during the transition) to get the reconciliation back on
track. ITMA guickly found jitself in a week-long battle because
high level Department officials did not want to permit the OMB
official to participate in the meeting. The reasons for their
opposition is still not clear. His participation was finally
approved and the meeting was extremely productive. But when we
have to spend a week fighting over such a minor issue as this,
imagine how difficult it will be to make progress on important
issues., Also, the bureaucrats know that djiversionary battles
such as these use up the limited time and funding ITMA has, as
part of their war of attrition on anyone who tries to challenge
their control over the Trust fund program.

- ropoeal to Delete the Appr tio the

Btatute of Limitatjons.

Over the past few years, the Interior Appropriations Acts
have included language that tolls the statute of limitations on
claims by account holders until the reconciliation and audit jis
completed, because only then will the account holders be able to
know if they have any claims. Yet in this year’s budget request,
the BIA proposed that this language be deleted, even though the
reconciliation has just begun. If deleted, it would have effec-
tively taken away from the account holders any legal remedy for
whatever errors will be uncovered during the reconciliation,
because by the time the errors are discovered, the statute of
limitations would have already run. The old-line bureaucrats
correctly thought they could sneak this through during the
confusion at the start of a new Administratjion. Fortunately,
Congressman Yates rejected the BIA request and continued to
include the tolling language in the bill his committee marked up
this past June,

83-758 0 - 94 - 5
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¢ The 1IN Reconciliation and the Trust Asset Strategic Plan

Early this year, the BIA created two task forces. The first
one was to develop an approach for the reconciliation of the
individual Indian money accounts, which promises to be much more
complicatad than the tribal reconciliation. The second is to
develop an approach for a strategic plan tor improving the
Department’s management of the trust assets -- land, timber,
minerals, etc. Nine months later, not a thing has been
accomplished on either of these two critical issues,

The list could go on and on. Our conclusion is that while
OTFM has a scolid team in place and is beginning to make progress,
the ofticals above OTFM in the BIA and in the Department of
Interior lack the ability, the willingness and the integrity to
properly oversee the historical reconciliation, the improvements
in the existing management of trust funds, or any other aspect of
the trust fund program. We had a very positive meeting with the
new Assistant Secretary, Ada Deer, earlier this month. Ms. Deer
is, we believe, deeply committed to the kind of change we would
like to see. But based on our experience over the past two
years, we are not convinced that she will be able to successfully
overcome the undermining that she will run into from the
bureaucrats in the BIA, in the Department, and in OMB that have
so successfully prevented progress in the past.

Having set cut this depressing situation, the obvious
guestion is what can be done about it. ITMA has two suggestions.
The first is for Congress to quickly enact H.R. 1846 with certain
amendments proposed by ITMA and attached to this testimony. At
the very least, it will enable tribal account holders to assume
control over the management of their funds, while maintaining the
trust status of those funds., Eric Davenport will talk about the
benefits that bill will produce.

While many tribes will be able to obtain control over their
trust funds through this legislation, others will not want to or
may not be akle to. In addition, there are 300,000 individual
Indian account holders who will continue to need the BIA to
manage their trust funds. The solution for them is more complex.
ITHA and the Indian community completely reject the superficially
appealing one of dumping all of the BIA responsibility for trust
funds over to one private bank. This was tried twice in the past
ten years and in both cases, the tribes, after studying the
concept, concluded it would be worse than the existing situation.
Firat, such an approach would move the money further from the
Indian community, to a private institution that has no direct
ties to the Indian people. Secondly, the activities of OTFM are
inextricably tied to many other components of the BIA, OTFM
depends on the agencies and Area offices to collect the money, it
depends on the BIA land records, it depends on the Minerals
Management Service to handle oil and gas receipts, etc. Severing
trust funds from these other activities by moving trust funds to
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a private institution could cause severe hemorrhaging and be very
costly to the Indian paople.

It is ITMA's position that:

1} any plan to move trust funds out of the BIA must be
very carefully thought out;

2} any move must bring the funds and the management of
them closer to the Indian community so Indian people
will have greater control and can leverage those funds
to increase their economi¢ power in their communities;

3) any move must be consistent with the trust
relationship; and

4} The BIA, for the foreseeable future needs to have a
significant role in Trust funds management.

The approach we are considering, and I want to emphasize
that wa have not yet completed our study or our consultation with
the tribes, Congress, or the Administration on it, is for the
Congress to appoint a special master to oversee the Office of
Trust Funds Management, just as a court would if the gross
violations of the trustee’s obligation that have occurred here
were ever brought to it. The special master would not be a
Federal employee but someone like the CEO of a private financial
institution with real experience in the management of hank trust
fund departments, with access to all of the capability and
expertise available in his instjitution and elsewhere and,
ideally, someone with stature in the fipancial community. By
himself, he likely would have more capability in the area of
trust funds than do all of the bureaucrats at 18th and C Street
combined. He would use this expertise to help OTFM in a variety
of ways. The director of OTFM would report directly to the
special master, who in turn would report to a Board of Directors
composed of the Secretary and Assistant Secretary, the Director
of OMB, GAO and representatives of the Indian community. The
special master, whose existence would be limited to no more than
a five year period, would have two major roles.

1. Bringing the Federal governmént into compliance with
its legal obligations as trustes., His or her role would not be
to run OTFM on a day-to-day basis but to provide overall
management, direction and guidance on all trust fund matters as
if OTFM was one subsidiary of a large financial institution
headed by the Special Master. Therefore, the special master and
the board would be responsible for advising and overseeing the
improvement activities at OTFM (including bringing OTFM into
compliance with Titles III and V of H.R. 1846), and the
implementation of the trust funds self-~determination initiatives
of H.R. 1846. With a direct line item and the protection of the
Board, the special master hopefully will be immune to the petty
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’undermining by the old-line bureaucrats in the BIA and the
Department. But because the trust fund activities would remain
within the BIA, they can maintain the necessary ties to the other

BIA programs.

2. Developing a long~term aclution to the trust fund
situation. ITMA believes that while the BIA will continue to
have a role in trust funds management for the foreseeable future,
there is a need to hand off more and more responsibility to the
Indian community when the tribes are ready and willing to do so.
This would be the special master’s second responsibility -- to
develop a plan that will, by the end of five years, accomplish
this objective and thereby eliminate the need for the special
master.

The picture of the future for financial management in Indian
country is now beginning to emerge. There are beginning to
emerge Indian-owned financial institutions that are based on the
reservation and which can assume greater responsibility for
certain trust fund functions. An important aspect of allowing
Tribes to have more choice with regard to the investment of their
trust funds is the opportunity it represents to increase the flow
of financial capital to Tribal communities. It is well
documented that there is a substantial need for such capital to
build community infrastructure, finance much needed housing and
support new and existing commercial and agricultural enterprises,
Yet, for the most part Tribal trust funds, while providing
moderate returns, have minimal impact in these areas. With the
ability to choose jinvestment options, Tribes would have the
ability to direct at least a portion of their funds inte
institutions which directly serve theirs or other Tribal
communities,

The experience of the Blackfeet Tribe and the Tribally-owned
Blackfeet National Bank demonstrates the current reality and the
potential advantages of a program which allows more choices. The
Bank, by bringing in deposits, has built a pool of funds which it
can lend in the community to help build theé #conomy. The ability
to attract additional local deposits is limited, and will grow
only when the economy grows., This requires the maximum
utilization of external sources of deposits to meet loan demand.
The bank frequently bids for BIA trust fund deposits as a source
of new funds, but is often unable to compete with larger
financial institutions. Under the current system, even the
Blackfeet Tribe’'s own funds would be accessible only through this
bidding process.

In the scenario that would arise from the passage of this
bill the Blackfeet Tribe or any other Tribe could make the choice
of depositing funds in the Blackfeet National Bank or any other
bank. Then these funds could be utilized in a way which helps to
improve local Tribal communities as well as earning a direct
financial return. Even these small amounts of deposits when
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combined with the use of loan guarantee programs and secondary
markets can have significant impact in terms of new businesses

and housing.

We recognize that all of these changes cannot happen
overnight. But a capable special master can work with the tribes
and Indian financial institutions to produce a long-term sclution
that will maximize Indian control and bring the funds as close to
the reservatjon as possible, while retaining certajin core
functions in the BIA. (We have little confidence that such
progress could be made so long as OTFM is being overseen by the
old-line bureaucrats.)

We also recognize that the special master approach is not a
panacea. It will take hard work and commitment by the Indian
community, the Congress, and the Secretary for this to Bucceed.
But based on our experience over the past two yearsg, we think
this approach has promise. We will continue to talk about this
idea with the Indian community and hope that we can come back to
the Committee with a specific proposal before the Committee marks
up H.R. 1846,

Again, I would like to thank the Committee for this
opportunity to testify.
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PROPOSED AMENDMNENTS TO H.R. 14846
S8UBMITTED BY

THE INTERTRIBAL MONITORING ASSOCIATION OR INDIAN TRUST FUNDS

1. RETROACTIVITY OF THE OBLIGATION TO EARN INTEREST ON IIM
ACCOUNTS

Add as a new subsection 102(3):

m(3} The Secretary's obligation to pay claims for
interest on amounts deposited or invested on behalf of
individual Indians prior to the enactwment of this Act shall
be retroactive only to the date that the Secretary began
investing individual Indian monies on a regular basis, and
then, only to the extent the claim is identified as part of
the reconciliation, audit, and certification directed by
Ccongress pursuant to the Act of , P.L. 102~
381, or is filed by the account holder with supporting
documentation and is verified by the Secretary pursuant to
his policy for treating account holder losses.®

JUSTIFICATION

The Secretary has argued that the retroactivity provision in
Section 102 is: 1) unfair because it would require him to pay
interest claims filed by IIM account holders for a period when he
had no legal obligation to pay interest, and 2) unworkable
bacause it would be a overwhelming undertaking for him to go back
and make an interest determination for each account for each
year. The proposed new subsection deals with both of these
concerns. In regard to unfairness, it has been determined that
despite the lack of a legal obligation to pay interest, at some
date certain in the 1560’'s, when all of the IIM account menies
were put into a single national pool, the Secretary, as a matter
of practice and peolicy, began investing IIM monies. As a result,
any failures to pay interest after that date resulted not from
any legal questions but from mismanagement by the Secretary, for
which he should be liable as trustee. Subsection (3} limits the
retroactivity provision to the period from that date certain to

the pregent.

To remove concern about the administrative nightmare,
proposed subsection (3) limits the Secretary’s obligation te go
back into the records to find unpaid interest to any interest
investigatory process that is included in the reconciliation of
IIM accounts. Thus the Secretary will be obligated to do no more
than what he will be doing anyway as part of his obligation to
conduct a reconciliation. While the IIM reconciliation approach
has not yet been developed, the tribal reconciliation approach
has a specific component to identify unpaid interest, Subsection
{3} also permits claims if the account holder is able to provide
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independent documentation of unpaid interest, which of course,
imposes no administrative burden on the Secretary.

2. DENONETRATION PROGRAMS FOR ALLOTTEER ASSOCIATIONS TO MAMNAGE
THEIR MEMPERS FUNDS.

subsection 204(a)(l) (c) is struck in its entirety and
replaced with a new section 209, which shall read as follows:

The Secretary may approve plans to demonstrate new
approaches for the investment of monies in IIM accounts
submitted by associations of allottees, but only if the plan
meets such condlitions as the Secretary determines necessary
to protect the interests and rights of the individual
account holders; and the application is accompanied by
1) documentation that the Tribe on whose reservation the
majority of the allotments are located has been Consulted,
and 2) written statements signed by each participating
individual account holder authorizing the association to
manage his or her funds.

JUSTIFICATION

Concern has been raised about the many unanswered gquestions
still outstanding regarding a provision that would permit
allottee associations to manage the funds of their members. On
the other hand, there is a need and a willingness among all
parties to at least experiment with ways allottee associations
can help resolve the IIM trust fund problems. The original
language required that the Secretary "“shall®™ approve an allottee
association plan when it met the few conditions imposed. The
propoused language gives the Secretary broad discretion to set the
terms and conditions of approving such a plan, thereby giving him
the authority to insure that all of the guestions are
satisfactorily answered before a plan is approved.

3. MANAGEMENT OF IIM ACCOUNTE EY A TRIBE

At the end of 204(a) (1) (B) replace the period with a
semicolon and add the following:

“provided that, upon approval of the plan, the
tribe shall notify sach IIM acCount holder that it
will be assuming management of his or her account,
and shall provide the account holder with the
right to opt out of the plan and have the BIA
continue to directly manage his or her account.”

JUSTIFICATION

A major policy gqguestion is whether a tribe should be able to
assume mandgement ©f the individual Indian‘s accounts for all
trust agsets on its reservation without the prior written consent
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of each IIM account holder. In fact, under the Self-
determination Act, tribes have the legal authority to contract
for BIA programs that manage the trust assets of individual
Indians -~ for example, when the tribe contracts for the reality
function on a reservation that has allotted land. However,
consistent with an approach used in the Indian Agriculture Act,
it is proposed that an individual Indian have the right to opt
out of the tribal management of his trust funds. This is both
consistent with the Self-determination Act and relieves a tribe
of the administrative nightmare of tracking down and getting
sighatures from each allottee.

4. PUTTING TRIBAL NMONIES BACK INTO TRUST
Add as a new section 210, the following:

“Sec., 210. Within one year after the enactment of this
Act, a Tribe may return to trust status any judgment funds
or other funds (plus accumulated earnings) that had at one
time been in trust status but that had been removed by the
Tribe by: 1} declaring those funds to be "trust funds®,
2} providing preoof that they had previously been held in
trust, and 3) incorporating those funds, or investments
purchased with those funds, into a demonstration plan
submitted to the Secretary pursuant to Section 202, Upon
the expiration of the one year grace period, tribal funds or
investments presently not held in trust by the Secretary may
no longer be put into trust status. The Secretary shall not
be liable for any losses suffered by the tribe during the
period the funds were not in trust status."

JUSTIFICATION

Some tribes wanted to keep their monies in trust status but
felt compelled tc take them out because of the BIA'’s inadeguate
management or, more recently, because of the low yields that the
BIA was obtaining in light of the restrictions on the kinds of
investments the BIA is authorized to make. With the enactment
of this bill, those barriers will no longer exist and some tribes
will want to restore the funds to trust status. While not
permitting an ongoing movement of funds between trust and non-
trust status, the proposed amendment will create a one-time
window for tribes to restore funds toe trust status by
incorporating them as part of a demonstration plan. The
provision also permits the tribes to incorporate investments made
with the funds into the plan so they are not obligated to sell
stocks or bonds during the one year period when doing so might
cause them t¢ lose money.

5. MAINTAINING RIGHT8 TO FILE CLAIMS

Add as a new section 211, the following:
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"By submitting or approving a plan under this section,
neither the tribe, the individual Indian account holder nor
the Secretary shall be deemed to have accepted the account
balance as accurate nor to have waived any rights to assert
that the balance was inaccurate and to seek compensation for
any under or over payment, failure to earn appropriate
interest, or other valid claim.*

JUBTIFICATION

Until the reconciliation process is completed, there will be
no certainty about the correct balance of any trust account.
Both the tribes, the individual Indians, and the Secretary have
an interest in insuring that by participating in a demonstration
program authorized by this title, they are not waiving their
rights to bring a claim for under or over payment once the
reconciliation is completed. This section provides that
protection.

6. BCOPE OF INVEBTMENT OPTIONE

Section 204(b) is amended by adding after the word
"egquities" the words "or other forms of investments."

JUBTIPICATION

This section authorizes tribes that are conducting
demonstration programs a bkroader range of investment options than
is available to the BIA. However, as introduced, the bill only
authorized "equities," when tribes may want to invest in
corporate bonds, and other investments that are neither equities
nor within the BIA’'s existing scope of authority. This amendment
would broaden the scope to achieve the intent of the Act. As
with the equities, the Secretary would have to find that tribal
investment in these other vehicles is prudent.
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Mr. RICHARDSON. Thank you, Madatn Chairperson. You know,
you mention the old-line bureaucrats. 1 am going to try to probe to
find out who these people are. They are the problem, and it is very
unfortunate that they have so much ingrained power over there. |
think, if they are hearing or watching, we are very upset at this
periodic effort to stail reform. and hopefully we can be helpful to
you.

Let me proceed with Mr. Davenport.

STATEMENT OF ERIC R. DAVENPORT

Mr. DAVENPORT. Good morning. It is an honer and a great oppor-
tunity for me to provide testimony on H.R. 1846 to the House Sub-
committee on Native American Affairs. My name is Eric R. Dav-
enport. I am director of business for the Central Council of Tlingit
and Haida Indian Tribes of Alaska headquartered in Juneau, Alas-
ka, and I am a board member on the Intertribal Trust Fund Mon-
itoring Association.

Today my comments are focused on the demonstration plan por-
tion of the bill. The purpose of the demonstration plan within H.R.
1846 is twofold. First, it permits tribes the opportunity to exercise
some control over their funds held in trust by the Federal Govern-
ment through the Bureau of Indian Affairs. Tribal participation in
this way is consistent with the spirit of self-determination.

ITMA supports this approach to trust fund management as it al-
lows tribes to accept a level of management responsibility which
they feel they are prepared to assume. It also permits redeposit of
funds should they discover that they would rather have the BIA
manage the account.

The second purpose and benefit of the demonstration plan per-
mits tribes to take advantage of investment opportunities which
are not available through the BIA management plan. Specifically,
stock, corporate bond and mutual fund investments are from time
to time greater earning opportunities for tribes and provide a bet-
ter match with the tribe’s overall investment policy. These types of
investments are not possible through the BIA.

ITMA supports this expansion of investment opportunities for In-
dian tribes. ITMA is also cognizant of the risk/reward investment
principles. Built into the demonstration plan in H.R. 1846 is the
approval of tribal investment policies and plans. Such approval pro-
vides such assurance that tribes are aware of higher risk type in-
vestments and that they limit their exposure to these risks. In es-
sence this approval process ensures tribes know and follow overall
sound trust management practices.

In my opinion, there are two very organic factors to the dem-
onstration plan portion of H.R. 1846, These are the recognition of
tribes as coequals with the BIA in the management of their trust
funds, and the greater opportunity for tribes to realize and exercise
their fiduciary responsibility to their tribal membership in the
management of these critical areas.

In the case of my tribe, the Central Council Tlingit and Haida,
we have managed our trust fund account for the last 10 years. Part
of the reason for drawing funds out of BIA management control
was because BIA recordkeeping was so poor that we were uncer-
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tain of account balances. But most importantly, we could get much
greater return at similar risk through other investment sources.

At the Central Council, we have our own investment policy we
follow. 1 might add we are in the process of revising that policy
now to reflect improvements in our overall financial health. We are
proud of our investment success and take pride in and comfort in
managing our own account,

The Central Council Tlingit and Haida does not view funds
which we manage any differently than those managed by the BIA.
They are all part of our trust fund, and in our case the result of
congressional judgments. The only difference between those we
manage and those managed by the BIA is that our funds receive
annual audit. I might add we have not had audit exceptions in our
managed trust funds during the 10 years that we have managed
our portion of the fund. This compares to the BlIA-managed trust
funds which have never been audited.

Depending on investment markets, BIA managed funds may
from time to time have the greatest development opportunity for
tribes. Under the demonstration plan in H.R. 1846, tribes could
move funds between management organizations; namely, the tribe
or the BIA, and have access to the greatest investment opportuni-
ties and function as a fiduciary partner in the management of their
funds. Such redeposit to a BIA-managed account would not change
the status of these funds. They remain in trust status.

In our opinion, trust status is tribally driven, not BIA driven.
Ctimgressional judgments and treaties were issued to tribes, not the
BIA.

To further clarify this issue of putting tribal monies back into
trust, ITMA proposes the following amendment to H.R. 1846, add-
ing section 210:

Within one year after the enactment of this Act, a tribe may return to trust status
any judgment funds or other funds plus accumulated earnings that had at one time
been in trust status, but that had been removed by the tribe by declaring those
funds to be trust funds, by providing proof they had previously been held in trust
in the past, and by incorporating those funds or investments purchased with those
funds into a demonstration plan submitted to the Secretary pursuant to Section 202,
Upon expiration of the one-year grace period, tribal funds or investments presently
not held in trust by the Secretary may no longer be put into trust status. The Sec-
retary shall not be liable for any losses suffered by the tribe during the period the
funds were not in trust status.

But not all tribes are like Central Council Tlingit and Haida.
Many tribes may not want to manage their funds themselves. In
such case, the demonstration plan element of H.R. 1846 would not
be desired or pursued by these tribes.

The opinion of Central Council Tlingit and Haida and ITMA is
that H.R. 1846 is a good step in the right direction in terms of
management of Indian trust funds. To that end ITMA endorses
H.R. 1846 and encourages passage by the House of Representa-
tives.

I am very appreciative of your time this morning and consider-
ation of this important issue,.

Mr. RiCHARDSON. Thank you, Mr. Davenport. Good testimony. 1
appreciate your recommendations and your timeliness. Thank you.

[Prepared statement of Mr. Davenport follows:]
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Good Morming, It is an honor and great opportunity for me to provide testimony to the
House Subtommittee on Native American Affairs on HR. 1848.

My name is Eric R. Davenport | arn Director of Busmess for the Central Counci! Thingit
and Haida Indian Tribes of Alaska headguartered in Juneau, Alaska, and a Board
Membar on the Intertribal Trust Fund Monitonng Association (ITMA).

Today my comments ere focused on the Demonstration Plan porhion of the bill.

The purpose of the Demonstration Plan within H.R. 1846 s twofoid. First, it permits
Tribes the opporiunity to exercise some contrel over their funde held in Trust by the
federa! government through the Bursau of Indian Affairs (BIA). Tribal participation In
this way is consistent with the spirit of self-determination,

ITMA supports this approach to Trust Fund management as it allows Tribes ta accept
a ievel of management responsibility which they feel they are prepared to assume. It
also permits redepasit of funds ehouid they discover that they would rather have the
BiA manage the account.

The sacond purpose, and a benefit of the Derrenstration Plan permits Tribes to take
advantage of investment opportunities which are not available through BIA
management. Specifically, stock, corporate bond and mutusl fund investments are,
from time to time, greatar earning opportunities for Tribes, and provide a better match
with the a Tribe's overall investmant policy. These types of investments ane not
possitle through the BIA.

ITMA supporte this expansion of investment opportunifles for Indian Tribes.
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ITMA 18 alko cognizant of nsifreward investment principles.  Built into the
Demonstration Plan i H.R. 1848 is the approval of Tribal iInvestment policies and
plans. Such approval provides soms assurance that Tribes are aware of higher risk
type of investments and that they limit their exposure to these risks. In essence this
approval process ansures Tribes know end tfollow overall sound Trust management
practices.

in my opinion, there are two very organic factors to the Demonstration Plan portion of
H.R. 1846. Thess are the recognition of Tribes as co-equals with the BIA in the
management of their Trust Funds, and the greater opportunity for Tribes to raakze and
exercise thelr fiduciary responsibility to their Tribal membership in the managsmant of
these critical assets.

In the case of my Tribe, the Central Council Tlingit and Haida, we have managed our
Trust Fund account for tha {ast 10 years. Part of the reason for drawing funds out of
BiA management control was because BIA record keeping was so poor that we were
uncertain of account balances. But most importantly, we could get much greater retum
at similar rigk through other investiment sources.

At the Central Councll we have cur own invesimant policy that we follow. 1 might add
that we are in the process of revising that policy now to rafiect Improvements in our
overall financial health. ¥We are proud of our investment success and taka pride in and
comfor! in managing otx own acgount.

The Central Councii Tlingit and Haida does not view funds which wa manage any
differently than thoee managed by the BIA. They are all part of our Trust Fund. And,
in our case, ware the result of Congreasional judgements. The only difference betwesn
Trust Fungs which we manage and those managed by the BLA ig that owr funds receive
annual audit; and | might add that we have had no audit exceptions n our managed
Trust Funds dunng the !ast 15 years, and no audit axceptions in any fund activity for
the last 14 years. This compares to the BiA managed trust funds which have never
been audited.

Depending on investment markets, BIA managed funds may, from timea to tims, have
the greatest Investment opportunity for Tribes, Under the Demonstration Plan in H.R.
1848, Tribes would have acosss to these investment opportunities as a fiduciary partner
in the management of their funds, Such redepasit to a BIA managed account wauld
not change the status of these funds, they remain in Trust status. In our opinion, Trust
sistus s Tribally driven not BiA driven. Congressional judgemants and treaties were
issued to Tribes, not the BIA
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To further clarify this issue of PUTTING TRIBAL MONIES BACK INTD TRUST, ITMA
proposas the following amendment to H.R. 1848, adding section 210: "Within ong year
after the anactmant of this Act, 8 Tribe may return 10 trust status any jutdgsmeni funds
or other funds (plus accumulated eamings) that had at one time been in trust status but
that had been removed by the Tribe, by declaring those funds to be “trust funds”, by
providing graof that they had previously been held in trust In the past, and by
incorporating those funds, or investments purchased with those funds, into a
demonstration ptan submitted to the Secretary pursuant to Section 202, Upon the
expiration of the one year grace period, tribal funds or investments presantly not held
in trust by the Secretary may no longer be put into trust status. The Secretary shall not
be ligble for any losses suffered by the tribe during the period the funds were not in
truat status.®

But not afl Tribes are Iike Centrat Council Tiingit and Haida. Many Tribes may not want
to manage their funds themseives. In such cases, the Demonstration Plan elemant of
H.R. 18468 would not be desired or puraued by these Tribes.

The opinion of ine Central Council Tlingit and Haide and ITMA is that H.R. 1848 is a
good step in the right direction in terms of management of indian Trust Funds.

And to that end ITMA endorses H.R. 1848 and encourages passage by the House of
Represantatives.

{ am very appreciative of your time this morming and considerstion of this important
issue,
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Mr. RICHARDSON. Ms. Roessel.

STATEMENT OF FAITH R. ROESSEL, ESQ.

Ms. ROESSEL. Mr. Chairman, Representative Thomas, thank you
for the opportunity. President Zah sends his regrets that he could
not be here today. The Navajo Nation would also like to thank you,
Chairman Richardson, for your leadership in passing the invest-
ment employment credits, because that is really complementary to
the Navajo Nation’s interest in trying to maximize control over
their own trust funds so that we can reinvest that into our own
communities. And we need the investment employment credits for
trying to create a private sector.

Currently, the Navajo Nation manages with the BIA a half bil-
lion dollars’ worth of trust funds. Our first fund was created over
40 years ago for educational scholarships. We now have eight trust
funds established, and as of December 31, 1992, we were managing
76.2 percent of our trust funds with the BIA managing 23.8 per-
cent.

The six Navajo Nation funds under our control is our largest, the
permanent trust fund, which has tripled in value since 1985 when
it was first created. Another fund was created to assist with handi-
capped senior citizens, and vocational education, and our oldest
fund, as I stated, is a scholarship fund which started with the prin-
ciple of $5 million and is now up to $39 million, and we only use
the interest on those accounts for scholarship programs.

We have other three miscellaneous accounts, pension funds,
workers comp, and another account. The two funds under BIA con-
trol are created from favorable Indian claims, commission judg-
ments, and from oil and gas royalties. And it is interesting because
our second largest fund is controlled by the BIA. And this fund, the
%eneral fund, provides 40 percent of the Navajo Nation’s generating

udget—operating budget. So it is very important to us that we try
to get access to that fund more readily.

As we have outlined in our testimony in detail, the Navajo Na-
tion has established its own investment policies and procedures. As
recently as 1981, at least 90 percent of Navajo Nation trust funds
were managed by the BIA) and that was just a little over 10 years
ago.

Now, as I have stated, we are up to three quarters of our funds
being managed by ourselves. What really gave us a boost was in
1985 with the Kerr-McGee litigation, which established the prin-
ciple that the Navajo Nation could tax without Secretarial ap-
proval, and that allowed us to establish our permanent trust fund.

In 1989 and 1990 we then embarked on an investment manage-
ment project. The result, as 1 stated, is the Policies and Procedures
Act which governed all our investments. To carry out these proce-
dures we have in place a Navajo Nation Investment Committee to
implement our policies. It is composed of five members. The Navajo
Nation Comptroller is the Chair. The Navajo Nation Attorney Gen-
eral, another member, as well as the Auditor General, the Navajo
Nation President, and the Chair of our Budget and Finance Com-
mittee of our Navajo Nation Council.

Our current investment policies are similar to State, city and
county policies. We have the prohibition on any investments made
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into real property, and also we have made the principled prohibi-
tion that prohibits any securities investments in companies which
derive revenue from the manufacture or distribution of alcoholic
beverages.

The Budget Finance Committee controls the Investment Commit-
tee, and the Navajo Nation Council is the ultimate arbiter. The
benefits of undertaking control are, first, we are able to place the
money into the securities of our choice.

Second, as Representative Synar was asked, it really is a benefit
to be able to deposit large sums of money into local banks, to lever-
age loans, and that the tribes do understand their own priorities
most intimately.

I should note that a few weeks ago President Zah testified in Al-
buquerque before the Comptroiler of the Treasury, because we
want to try to work better with the banks around the area, but it
certainly helps to put our money in the banks to leverage loans.

Third, the largest benefit is the greater return on investments
and the turnaround to reinvest into our own Navajo programs,
services and, of course, educational scholarships.

Overall, we recommend this legislation make clear that the BIA
be able to divest the Indian tribal judgment funds to an Indian
tribe. As you have heard on the record earlier this morning, Mr.
Parris stated that the BIA does not release the judgment funds to
a tribal unless there is specific congressional authorization. And, in
our instance, there is a local field solicitor opinion that prohibits
any type of access to our judgment funds. Also, we propose lan-
guage In our testimony to make that kind of clarification in the
proposed legislation.

Second, we do recommend that there be a mandate in the legisla-
tion for reconciliation.

Third, we do not want to be required to go through the dem-
onstration project, because we think that we ﬁave established our-
selves and our track record to be able to undertake this,

So whether that is an ambiguity or not, we want to be sure that
the intent of Congress is that that is not a requirement for tribes
sufficiently sophisticated. I think the question was asked by the
Chairman about GAQ, about this particular aspect, and he said he
didn’t want to turn them loose.

I am assuming he was talking about American Indian tribes, but
webdon’t want to have them impoge more onerous standards on
tribes.

In concluding, I would say we have our own system and what
has assisted us greatly is that we are able to monitor most directly
how the BIA is doing with our own funds still under their manage-
F‘lﬁlcllt, but more importantly we have been able to manage our own
unds.

Thank you, Mr. Chairman.

] l[IPre ared statement and supplemental testimony of Ms. Roessel
oliow:
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Testimony of the Navajo Nation
on BIA Management
of Indian Trust Funds
including H.R. 1846, "Native American Trust Fund

Accounting and Management Reform Act of 1993"

On behalf of President Peterson Zah and the Navajo Nation, { would like to
thank Chairman Richardson and the Members of the Subcommittee on Native
American Affairs for the opportunity to testify on the Bureau of Indian Affair's
{BIA's) management of Indian Trust Funds and H.R. 1846, the "Native Amersican
Trust Fund Accounting and Management Reform Act of 1993." The Navajo Nation
submitted written testimony earlier this year to the Senate Committee on Indian
- Affairs, and it again welcomes the opportunity to express its views concerning this
legislation.

The Navajo Nation in recent history has made numergus attempts to gain
mare control of its own trust funds and appreciates the work of this Subcommittee
in overseeing this important legistation. We support the intent of the act since we
see it as & possible vehicle to gain more control of our own investments.

the Navajo Nation

The Navajo Nation is the largest American Indian tribe in the United States
with a total population of 219,198 enrolled members {13 percent of alf Indians
natipnwide). The Navajo Reservation is also the largest in size {36 percent of all
Indian lands in the lower 48 states) with a land base of approximately 17 million
acres that spans into the three states of Arizona, New Mexico and Utah. It is
comparable in size to the state of West Virginia.

The Navajo Nation is also rich in natural resources and possesses
tremendous economic potential. Despite our reserves of oil, natural gas and coal,
sacig-economic conditions on the Navajo Nation are similar to those found in
underdeveloped third world countries. For example, according to the 1990 United
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States Census, the median family income for the Navajo Nation was $10,433
compared 10 $30,056 for the entire United States. In addition, the percemage of
people living under the poverty line on the Navajo Nation in 1989 was
approximately 66 percent. The corresponding figure for the United States was
approximately 13 percent.

The Rols of the Trust Funds in the Navajo Nation's Economy

In spite of these conditions, the Navajo Nation seeks 10 improve the quality
of life for our people by enhancing self-government, promoting a more self-
sustaining economy through privaté sectof economic developmeant and improving
and expanding the services provided by the Navajo Nation government. A much-
needed boost 10 foster aconomic development in Indian country was provided by
Congress earller this year when the "Indian Investment and Employment Tax
Incentives™ were enacted into law. The Navajo Nation would like 1o thank
Chairman Richardson for his tireless efforts in garnering support and seeing this
important legislation enacted into law.

Although these tax incentives will be of great use to the Navajo Mation, its
economy continues 10 lack a strong private sector, and we depend heavily on the
revenue generated from our reserves of natural resources. We realize that in order
10 establish a healthy, growing economy for the future of our people, it is vital that
we exercise greater control of our natural resources and maximize revenues from
these and other sources. Through wise investments, this revenue can achieve the
maximum amount of returns which can then be reinvested into Navajo communities
through economic developmant and community development projecis. If enacted,
this legislation would allow the Navajo Nation and other American Indian tribes to
take another step in managing their own trust funds and gaining more control over
their own future.

Overview and Management of the Navajo Nation's Funds

The history of the Navajo Nation actively participating in development of
investrent strategies is significant and demonstrates a long term capacity 10
manage the investmem of the Nation's assets,

Beginning in 1957, the Navajo Nation enacted legisiation authorizing the
creation of a "Navajo Education Scholarship Trust Fund” and dedicated
$5,000,000 for this purpose. Since that time through further actions of the Navajo
Mation's Executive and Legislative Branches these investment strategies have been
continued and enhanced. For example, in 1968, Merrill, Lynch, Pierce, Fenner and
Smith were retained as investment experts 1o increéase the invesiment capacity of
the "Navajo Education Scholarship Trust Fund,® As of December 31, 1993,
through conminued investmant and added principal, this Scholarship Trust Fund has
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grown to a level of over $39 million.

The Navajo Nation currently has over a half of a billion dollars in funds that
are categorized in eight different groups according to their specific use.' For
example, one of the major funds, classified as "General Funds®, is the genaral
operating fund of the Navajo Nation government and is derived from revenues
received from coal royalties, oil and natural gas royalties and timber stumpage.
From the interest earned from the Scholarshlp Trust Fund, the Navajo Nation
provides much-needed monetary awards to Navajo undergraduate and graduate
students. Another fund is the "Chapter Funds” derived from favorable Indian
Claims Commission judgments. A portion of the income derived from the intarest
of these funds are also earmarked to provide scholarships to Navajo college
students, but the bulk of the interest is designated to finance the 110 chaptar
governments on the Navajo Nation. The chapter government is the local unit of
government that provides services to the local community.

Ail of the Navajo Nation's funds are either managed by the Navajo Nation
with the assistance of an independent financial adviser or held in trust and
managed by the BIA. As recently as 1981, however, at least 90 percent of the
Navajo Nation's trust funds were managed by the BlA. Since then, the Navajo
Nation has been able to steadily increase the amount of funds under our control,
Our greatest strides in overseeing our own investmants have been made since
1985 when the Navajo Nation receivaed over $150 million dollars as a result of the
Kerr McGee v. Navajo tax decision which upheld our taxing authority without
requiring Secretary of the Interior approval. This landmark decision allowed the
tribe to levy and collect back taxes owed to the Navajo Nation, but more
importantly, it allpwed the Navajo Nation to undertake investment management
responsibility of the revenue.

As a result of this sudden increase in tribal revenue, and reaslizing that we
couid not foresee the future in terms of financial resources, the Navajo Nation
Council approved legislation creating and authorizing a "Permanent Trust Fund.”
The purpose of this legislation was to put in trust, under tribal control, a recurring
source of monegy so as to maintain futyre fiscal stability of the Navajo Nation.

In 1986, the Navajo Nation Council established and authorized the Navajo
Nation to administer four different Navajo Trust Funds dedicated to specific needs
totalling $21 million. The Nation has invested the principal and from the interest
only, awards grants consistent within the purposes of each fund.

'The Categories of the Navajo Nation's Trust Funds consist of: a General
Fund, a Permanent Trust Fund, 1986 Trust Funds, Scholarship Funds, Pension
Funds, 1982/1986 Chapter Funds, Workars Compensation Funds, and QOther Funds

3
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As of December 31, 1992, the BIA was overseeing 23.8 percent ot Navajo
Nation funds and the tribe was managing the remaining 76.2 percent. Although
we oversee a large portion of our total funds, we wish to assume controf over al] of
our assets. The Navajo Nation sees H.R. 1846 as a way in which we can assume
investment authority over the Navajo Nation funds currently managed by the BIA,

Navajo Nation Investment Policles and Procedures

in the development of tha aforermentioned Permanent Trust Fund, we
invested in local institutions through the purchases of certificates of deposits,
short-term annuities, and other short-term assets. After much discussion, we
recognized that our investment strategies and practices were not conducive to the
intent of the Permanent Fund which is to accumulate revenue s0 that the proceeds
can be used to supplement the tribe’s finances after the year 2010. Through the
assistance of financial advisors and our growing in-house expertise, in 1989 and
1990, we embarked on a sophisticated Investment Management Project. The net
result of the Project was the adoption of the Navajo Nation lnvestment Policies and
Procedures, which now governs ail Navajo Nation invested assets. Created along
with the Policies was the Navajo Nation Investment Committee who directly
oversees the duties carried out by the Division of Finance, the Investment-
Managers and the Independent Financial Advisors. The Committee's membership
consists of: the Navajo Nation Controller who also serves as Chairman of the
Committee; the Navajo Nation Attorney General; Auditor General; Navajo Nation
President or designee; and the Chairman of the Navajo Budget and Finance
Committee.

Pursuant to the aforementioned Policies, the Navajo Nation's gverall
investment program was formally implemented in January 1891 after being
approved by the Budget and Finance Committee of the Navajo Nation Council on
November §, 1891. The Policies include the statement that the investment of all
Navajo Nation financial resources, including those financial resources held by the
BlIA, are to be under the direct investment control of the Navajo Nation. Qur
current investment policies are very similar to state, city and county policies in that
funds categories are established. There are prohibitions on certain investments like
real property. We try to achieve a maximum rate of return given the risk levels,
and we try 10 maintain a certain amount of liquidity. The policies are enforced by
the Nation's Investment Committes and all final decisions are made by the Budget
and Finance Cornmittee of the Navajo Nation Council.

Benefits of Tribal Control
As 3 result of our indepandent investment program, the Navajo Nation

realized a number of benefits. Not only were we able 10 place the monies in
securities of our choice, we werg able to deposit large sums of money into local

4
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Jbanks in our area. These deposits vielded returns in that we were then able t0
leverage loans from area banks for the benefit of the Navajo people. We aiso have
been abie to increase our returns as compared to the returns achieved by the
Bureau and with the same level of risk. The investment results for 1991 and 1992
have indicated that by moving some funds into longer maturity bonds, the return
on these funds achieved at least a two to two and one-half percent greater return
then the BIA investments. In addition, by moving some funds from short term
investments into stocks, the return on these funds achieved at least a four and
one-half to five percent greater return than the BIA investments. According 10 the
Nation's independent auditors in our most recently compieted eudit, an example
which points to the tribe's success in managing our own funds, is that the
Permanent Trust Fund has nearly tripled in value since 1985 when it was first
established.

Judgment Funds Held in Trust by the BIA

Presently, three types of funds are held in trust by the BIA {General Funds,
1982/1986 Chapter Government Funds, and 1982 Scholarship Funds). Of high
priarity to the Navajo Nation are Chapter Government Funds and the 1982
Scholarship Funds. These funds, otherwise known as "Judgment Funds® because
they are defived from favorable judgments from land claims, remain on deposit with
the BIA in Dockets 69 and 299, 256-69 and 377-70 and 588-83L before the
United States Claims Court.? The Indian Tribal Judgment Funds Use or Distribution
Act as codified in 25 1J.5.C. §1401-1408 governs all tribal judgment fund
distributions. Wae raise this point because to date, the BIA has taken the position
that in order to release indian Tribal Judgment funds to the Navajo Nation it needs
Congressional authorization.

Attempts Toward Transfer of BIA Trust Accounts o Navajo Nation

The Navajo Nation began serious discussions with the BlA in 1990 regarding
the possibility of withdrawing the remainder of our tribal funds from the BIA's trust
supervision. The discussions with the BlA are ongoing and may 0r may not resolve
the issue of transferring BIA authority to the Navajo Nation.

As of May 1993, the BIA has begun to release funds to the Nation which are
ngt the subject of "Judgment plans® pursuant to 25 U.S.C. § 1401 et seqg. These

2 None of the Navajo Nation judgment claims funds provide for per
capita payments to members. Each dedicates interest earned 10 specific activities,
such as scholarships or chapter development. It is the Navajo Nation's intent to
continue the restrictions on use of the funds, but to direct and control the
investment 10 maximize the return.
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are funds derived from Navajo Nation trust assets, minerals, timber, land leases,
and the like. To date we have received and are now investing significant sums of
money based on thig BIA action.

The BIA has offered to invest the remaining judgment funds pursuant to
instructions from the Navajo Nation. This accommodation, while helpful, may not
prave to be effective, as the BlA indicates it is restricted by law and regulations to
the type and nature of investment placements it may make. H.R. 1846 appears to
liberalize the provisions of 25 U.S.C. § 162(s) entitled, "Deposit of tribal funds in
banks; bond or collateral security; investments; collections from irrigation projects™
yet it appears that the averall rate of return may remain iess than what the Nation
is currently receiving by investing pursuant to the Navajo Nation [avestment
Policies and Pracedures which pravide for a more diversified investment portfolio.

Allow Navajo Nation (and Other Indian Tribes} Authority to Manage Own Indian
Trust Funds

Because of the Navajo Nation's success in managing our own funds, we
would like to pursue taking over gomplets management and control of all Navajo
investments. We view this legislation as an important means of accomplishing this
goal.

Section 208{a) of the bill provides that "An Indian tribe may, in accordance
with this section, submit a plan to withdraw some or all funds held in trust for such
tribe by the United States and managed by the Secretary through the Bureau.” We
da not interpret Section 208 as requiring a tribe to participate in the five year
demaonstration period (Sections 203 and 204} as a condition for withdrawing some
or all of its funds to manage pursuant to § 208. If there is ambiguity on this point,
it should be clarified because the Navajo Nation with its advanced procedures and
policies does not believe it shoutd be required to go through a five year
dernonstration period before it can manage its own funds once held by the BIA.

Further, in light of the now nearly 40 vear history of the development of
Navajo investment management and our comprehensive investment policies, there
appears to be little need for a Navajo Nation Demonstration peried. The Navajo
Nation already possesses a very comprehensive plan by which all of our investment
activities are guided. Our experience with the funds we currently manage shows
that we are capable of handling our own investments. As such, the BIA has been
requested to transfer all funds under their investment control 1o the investment
control of the Navajo Nation. The Act should recognize an Indian tribe's own
investment policies and procedurés and sophistication.
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»
Recommendations

Although we support the Subcommittee’s intent on improving the
management of Indian trust funds, the Navajo Nation would like to recommend that
certain aspects be clarified. H.R. 1846 as currently written, may not address all
funds held in trust and invested by the BIA. The BIA holds funds pursuant to the
Indian Tribel Judgment Funds Use or Distribution Act pursuant to 25 U.5.C, §

1401 gt seq. Since this proposed legisiation doas not clearly provide access 10
these funds, a tribe such as the Navajo Nation, may be required to seek saparate
legislative authorization to access such funds due to the Congressional review and
acceptance of the distribution plans as required by 25 U.S5.C. §§ 1403 and 1405.

To avoid seeking a separate legisliative authorization, H.R. 1846 can be
expanded to state that funds held by the BIA pursuant to the "indian Tribal
Judgment Funds Distribution Act”, are subject to Section 208 dispersal to an
indian tribe. The recommended language in Section 208(a), underlined, would read
as foliows:

{a) IN GENERAL.- An Indian tribe may, in accordance with this section,
submit a plan to withdraw some or all funds held in trust including judgment

fund accounts established by 25 U.5.C, § 1401 et seq. for such tribe by

the United States and managed by the Secretary through the Bureau.

Further, Section 208 shoyld be amenderd to provide that there be an

accounting and reconciliation of funds process between the BIA and tribes grior 10
of contemporaneous with the release of funds. Unfortunately, tribal records and
BIA records appear 10 be inconsistent and create the impression that funds held by
the BIA may have been misallocated or impropefly accounted for over time. Such a
recongciliation process would address these issues and allow claims to be made by a
tribe, if necessary. We recommend the following changes in Section 208(b],
underlined:

{b) APPROVAL OF PLAN.-The Secretary shall approve a plan under this
section 204(a){1) and subparagraphs {A) and (B) of section 204(a)(2} and

ran b n
Bureau and the tribe,

These recommendations are necessary for the Navajo Nation and other tribes
to wholly manage and control their own investments. At Navajo, we certainly have
confidence we possess the capability to manage our own resources.
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Conclusion

One of the cornerstones in improving conditions on the Navajo Nation and in
Indian country Is through self-government and more tribal authority. With complete
control in overseeing the investments of the Navajo Nation's trust funds, the
Nation will be able to better carry out its goals of economic self-sufficiency and
social stability.

The Navajo Nation believes that with the expertise we have acquired and the
safeguards and mechanisms we have established, the time has come for us to
assert direct control so we may maximize our revenue and savings for our children
and grandchildren,

We are more than happy to work with the Subcommittee to discuss our
recommendations to achieve diract tribal control over our trust funds and to
rightfully take our place as trustee for our own funds.
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Supplementa! Testimony of the Navajo Nation
on the Use of the Private Sector in Managing the
Navajo Nation's Trust Funds
to be submitted for the hearing record

In addition to the testimony submitted st the haaring held on Monday,
September 27, 1993 on the Bureau of indian Affair's {BIA's} management of Indian
Trust Funds and H.R. 18486, the "Native American Trust Fund Management and
Accounting Act of 1993", the Navajo Nation would like 1o thank the Subcommittee
for allowing the Nation to supplament its written statamant with an additional
description of the Navajo Nation's use of the private sector in managing its trust
funds.

Utilizing tha Private Sector

As written in the previous statement, within the last decade, the Navajo
Nation has gained considerable control in oversesing the investments of its trust
funds. In order to achieve the highest level of return cn investments, more
stability, and better accounting, in June 1989, the Navajo Nation embarked on a
sophisticated investment strategy to incorporate the use of individuals and financial
institutions from the private sector. The purpose of such a strategy was to place a
majority of the Navajo Nation's investments with the private sector. To facilitate
this, the Navajo Nation adopted revised Investment Policies and Proceduras for all
Navajo Nation financial resources which was approved in October 1990 by the
Budget and Finance Committee of the Navajo Nation Council.

In conjunction with approving the revised investment Policies and
Procedures, a formal process was followed in request for proposals {RFP’s) to hire
an Investment Advisor from the private sector. This process was extremely
comprehensive in scope involving extensive interviews with potential advisors.
Following the approval of the revised Investment Policies and Procedures and the
investment Advisor's hiring, the Advisor assisted the Nation in conducting a
comprehensive search for private sector “Investment Managers and
Custodians/Trustees.” In conducting such searches, the Navajo Nation Investment
Committee established criteria involving the types of investments to be carried out,
the capabilities of the Investment Managers, and the abilities of the Investment
Managers to communicate with the Navajo Nation investment Committee. The
Investment Managers and Custodians/Trustees were then chosen in November
1990 based on how well they would be able to fulfill such criteria.

During the interim, a majority of the Navajo Nation's funds were invested on
a short-term basis in Jocal banks by the Financial Services Department of the
Navajo Division of Finance. As these short-term investments matured through the
and of 1990 and throughout 1991, the funds were transfarred under the immediate
investment control of the Investrment Managers. Presently, Investment Managers
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frarm tha private sector directly oversee approximately 90 percent of the funds
under direct control of the Navajo Nation.

Currently, tha Navajo Nation employs seven Investmant Managers from the
private sector. The Navajo Nation also utilizes three Custodian/Trustaes, each
having responsibility for various funds within the Navajo Nation {Pension Funds,
Scholarship Funds and Pooled Funds).

Investment Management Structure of the Navajo Nation

In adopting the revised Investment Policies and Procedures, the Navajo
Nation successfully incorporated individuals and financial institutions from the
private sector to assist in managing investments of the Navajo Nation's funds.
Attached is the Navajo Nation Investment Management organizational chart listing
all individuals and financial institutions involved in managing the Navajo Nation's
funds. These individuals are charged with specific duties and responsibilities in
carrying out the investmem policies of the Navajo Nation. First, the Budget and
Finance Committee of the Navajo Nation Council is authorized to coordinate,
oversee and regulate fiscal, investment, contract and audit policies of the Navajo
Nation. As such, the Budget and Finance Committee has approval authority over
policies and contracts recornmended by the Navajo Nation Investment Committee
tall investment functions). ’

Second, the Navajo Nation investment Committee is responsibile for
developing and recommending investment policies of the Navajo Nation,
recommending the Investment Advisor selection, and reviewing recommendations
for Investment Managers and custodians/trustees. In addition, the Investment
Committee receives quarterly investment performance reports from the Investment
Advisor and financial staff of the Navajo Nation and reports to the Budget and
Finarice Committee. Present Investment Committee membership is comprised of
the Controller, Attorney General, Auditor General, a Presidential appointee, and the
Chairperson of the Budget and Finance Committee.

Third, the Investment Advisor is responsible for providing performance
evaluation of the Investment Managers, monitoring Investment Manager
compliance with established Investment guidelines, assisting the Investment
Committee with Investment Manager and Custodian/Trustee searches and
contracts, as well as assisting with negotiation of fees. Fourth, the responsibility
of the Custodian/Trustee Is to hold {safeguard) securities purchased by the
Investment Managers on behaif of the Navajo Nation, and to report all investment
transactions activity on a monthly basis to the Navajo Nation. Fifth, Investment
Managers are responsible for investing Navajo Nation funds in compliance with
investment policy guidelines established by the Navajo Nation.

Finally, the Financial Services Departmant of the Navajo Division of Finance
is responsible for managing short-term investments of the Navajo Nation, reporting
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to the Investment Committee quarterly or as requested, and recording and
reconciling all investment transaction activity in the Navajo Nation's financial
system.

Conciusion

The incorporation of the private sector in managing the Navajo Nation's
investments has resulted in not only greater returns (than those achisved by the
BIA) to be used for the direct benefit of the Navajo people, but in greater flexibility
as to the type of investments the Nation may make. In astablishing the Navajo
Nation Investment Management structure, the Nation has created a strong working
reiationship with the private sector and demonstrated that it is capable in carrying
out sophisticated, long-term investments,
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Mr. RICHARDSON. Thank you very much. Let me ask Chief Fife,
you testified as to the problems with your tribe receiving an audit
of its funds. Do you know if the tribe has ever received full ac-
counting of what the BIA is holding in trust for the Creek Nation?

Mr. FIFE. No, sir, I don’t. I have been in office over a year and
a half now, and I don't recall ever hearing of an audit, complete
audit on our trust fund account.

Mr. RICHARDSON. So you don’t know how much money you have?

Mr. FIFE. That is true.

Mr. RICHARDSON. This is incredible. Chief, I think you have
made some very good recommendations. It just strikes me as worse
than a house-checking problem. Thank you very much, Chief.

Ms. Roessel, I agree with you. I think the Navajo Nation has
given the clear message the tribes are capable and have set up a
strategy. We were fortunate to get through the Congress those In-
dian tax credits. We are going to proceeg with further tax credits
for companies that specifically relocate onto the reservations.

I think it is imperative that tribes develop specific policies for
trust fund management. 1 think the Navajo Nation investment
policies and procedures, in my judgment, sounds to be a very good
and thought out research document. 1 have read it. I think it is a
good strategy.

As you are aware, the issue of judgment funds is certainly relat-
ed. It is a little different from the rest of the trust fund issues
which we are discussing, and we will consider the inclusion of such
funds further down the line. As I understand it, that is your rec-
ommendation also. Is that correct?

Ms. ROESSEL. Yes, it is, Mr. Chairman.

Mr. RICHARDSON. Ms. Roessel, what is your view as to the use
of the private sector in the investment of tI":ese funds? Do you have
any position? I know perhaps the Navajo Tribe may be a littie sen-
sitive to that. Regarding outside management, should we give
tribesoﬂexibility by having the option of investing with the private
sector

Ms. ROESSEL. Mr, Chairman, | may not have made it clear, but
our testimony, I think, does state—maybe it does not, but let me
clarify for the record, I am happy to submit this as part of a sup-
plement to our testimony, but we do have a financial adviser that
the Navajo Nation uses, and this individual is someone that is from
the private sector, and in each of the funds, it is managed not just
by one entity, private sector entity, but several depending on the
fund. So I thinE the simple answer is we are certainly not scared
of going out and seeking where the experts are. That is what we
have done. And the Investment Committee really has responsibility
for oversight to review the recommendations for investment man-
agers and custodians.

We have somebody already in the system with that role, but also
with our different funds. We have specific banks and managers
that manage those particular accounts.

Mr. RICHARDSON. Mr. Davenport, you testify that you have had
this account for 10 years. Why is this legisiation necessary and how
would it enhance the current process?

Mr. DAVENPORT. Seventy percent of our fund is still in BIA ac-
counts. We have got about 23 percent that we are currently manag-
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*ing. Of major significance in the bill is the ability of tribes to take
the money and to invest it in instruments that the BIA can’t cur-
rently participate in, that have similar risk potentials but yet
greater reward potentials, and then be able to move that money
back into the BIA-managed account at other times.

Our approach is one of a partnership where we participate with
the Bureau in the management of the trust fund. And its view now
is not being a partnership. And once we manage it, the BIA is say-
ing, you are out, can’t put it back, sorry.

Mr. RICHARDSON., I Eave more questions, but I am going to ask
my colleague who has patiently been waiting to proceed. Thank

ou.

Y Mr. THOMAS. Thank you, Mr. Chairman. I will try and be brief.
First, let me say I am impressed and pleased with your testimony,
each of you today. I think it is very positive testimony. I am a little
interested, Chief Fife, you didn’t comment on individual accounts,
did you? You generally talked about the tribal account.

M}r". FIrFE. Yes, I did touch on it a little bit, about the problems
that the individuals have in not knowing how much their balance
is, and lost interest.

Mr. THOMAS. That is an horrendous problem. I understand there
are 300,000 plus accounts, I think. I don’t know what it is going
to cost to reconcile all those. Do you have any idea? Have you
heard any numbers on the cost of that?

Mr. FIFE. I have heard some numbers, up to $300 million to $500
million to do this reconciliation. I don’t know. It seems like a hell
of a lot of money to spend on the reconciliation of trust funds.

Mr. THOMAS. [ realize that the formation of these came from the
allotment process and all that sort of thing, and apparently they
are a bit like mineral royalty interest on fee lands in Wyoming.
They just accumulate; is that it? How do you get out of that thing?
It doesn’t sound like a very satisfactory arrangement.

Ms. COBELL. It is not. The individual Indian accounts, there are
also minor accounts that we forget to mention, where the judgment
awards were awarded to the tri%e, and minor accounts were set up
for the minors, and that has been a real problem because there is
no accountability at all to any guardian on those accounts.

Basically you are right, the account is derived from any income
from Indian land or natural resources. For instance, I have an indi-
vidual Indian account. I own land. And so I cannot, by the trust
respensibility or the trust that is—management of the trust assets,
the Bureau of Indian Affairs takes control of managing that fund
for me. So I actually am in the 300,000 Indian accounts that has
not had their accounts reconciled.

Mr. THOMAS. It seems like an unmanageable thing, I am think-
ing of some ways to change that a bit, I guess.

There is a lot of differences among tribes, I think. Some are very -
large and business-oriented. Others are very small, probably don’t
have the capacity. Have you ever thought, either of you, who do
this fairly sophisticated management, offering to do the work for
small tribes?

Mr. Davenport.

Mr. DAVENPORT. No. The Central Council is not offering that as
a service. [ am not—
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Mr. THOMAS. There are tribes that have, I think, just a few hun-
dred members, and they are sort of living apart and this and that.
They obviously don’t have the same capacity to handle that as you
do.

Mr. DAVENPORT. First of all, in_the demonstration portion of the
plan, it would be at the option of the tribes. The tribe is not man-
dated to participate at that level. That is one of the real nice fea-
tures about it, it is when they get ready, and it is a choice on their
part.

I will add that we do have some tribes in southeast Alaska that
do have smaller amounts of money, and that we will be accessed
from time to time to assist them in appropriate ways of dealing
with those kind of funds. :

N I would say that is on an informal basis rather than a formal
asis.

Mr. THOMAS. I understand. I guess my concern is when you talk
about tribal management or tribal involvement, a one-fits-all pro-
gram isn’t going to work.

Ms. ROESSEL. I would agree with that. I think each tribe has to
develop at their own pace and what they are comfortable with.

As far as the Navajo Nation is concerned, we certainly would for-
mally be able to work with tribes that are interested to see how
we have set up our structure, how we are overseeing it, our policies
and procedures and so forth. So I think to that extent we certainly
would be willing to work with other tribes.

Mr. THOMAS. Ms. Cobell, you mentioned, and if you can just give
me a very short answer, and I think, Mr. Davenport, you men-
tioned it, you are interested in doing some things for yourselves,
doing it yourself, but you want to maintain the trust relationship.
What specific aspect of the trust relationship is it that is compel-
ling in terms of you doing your own management of these funds?

Ms. COBELL. I think in the case of the individual Indian account
holder it is very important we have the trust relationship that has
been promised to the individuals. One of the initiatives that we
have been working on through the Blackfeet National Bank is a de-
velopment of a trust department that we would be able, in working
with the government, to contract on some of the individual Indian
accounts, and not the ones that create all the problems such as
defractionated heirship where you are getting in 50 cents in on an
account in a year. But we would like to have the opportunity to
show and demonstrate that we can manage those individual Indian
accounts just like any private trust on the outside.

But I think it is important that the government still hold the
trust responsibility to those individual Indians.

Mr. THOMAS. So, more specifically to the individual accounts as
opposed to the tribal accounts? Is that true?

Ms. CoBELL. Well, in that specific case, and I think Ms. Roessel
talked about it, every tribe is unique in its own way. Some tribes
are more sophisticated. They could take their entire trust funds out
and manage them themselves. Other tribes are not so sophisti-
cated. They do not have the capability to manage at this point. But
I believe that eventually that will be the vision of every tribe, is
to be able to pull their funds out and manage them themselves.

83-758 0 - 94 - 6
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Mr. THOMAS. Would you comment on the elements of the trust
that are important to you, Mr. Davenport?

Mr. DAVENPORT. Yes. In the case of the Central Council, claims
activity initiated in 1934 and didn’t conclude until almost 40 years
later in 1971. And so the struggle of that period is very important
to the people of southeast Alaska and to that tribe. And the deriva-
tives of those funds are viewed as trust. And they view my role and
responsibility of the funds that I manage in a fiduciary context.

And so they are trust funds. So, you know, that is the perception
of the tribe in that regard. We handle them in the same way that
wll'isther they are with Sea First Bank or whether they are with
BIA.

Mr. THOMAS. So the characteristic of trust is what needs to be
maintained, not necessarily the government trusteeship. Is that a
fair observation? If something new could provide—you could work
in behalf of the Federal Government or instead of the Federal Gov-
ernment as a trustee.

Mr. DAVENPORT. Or in partnership with.

Mr. THOMAS. Yes, I understand. That is what I was trying to dis-
cover. By the way, if some of you are concerned about MMS, I
share your concern. I think BIA has a rival in terms of difficulty
of management, and that is MMS, because they collect a lot of Fed-
eral royalties in our State, of course, and interestingly enough the
State collects them at about a sixth of the cost and basically does
the same thing. We are working at that a bit. Thank you, Mr.
Chairman.

Mr. RicHARDSON. I thank the gentleman. Let me ask Chair-
person Cobell, am I to understand from your testimony that an or-
ganization chart for OTFM submitted in 1991 is still yet to be ap-
proved?

Ms. CoBELL. Right.

Mr. RICHARDSON. 1991. That is two years.

Ms. CoBELL. It has been two years. Like I stated in the testi-
mony, we can’t understand it either. There is much need for key
management positions. They are spelled out in that reorganization.
But I guess I have no answer except that I think there are bureau-
crats that are opposing the reorganization.

Mr. RICHARDSON. I understand. Let me ask Mr. Parris, who I see
in the back of the room, if this is true, where is the chart being
held up? In the Bureau or at the Department level?

Mr. PARRIS. The Bureau has asked our office to prepare a revised
organization chart to fold back in the Special Projects Team that
was referred to in the testimony earlier. In order to do that we had
to go back to the drawing board, and we are going to be submitting
that early this week to the Bureau personnel office so they can re-
submit it to the Department for approval.

Mr. RICHARDSON. So is it the agency? Has it been held up at the
Bureau or at the Department level?

Mr. PARRIS. It has been frozen at the Department level for some
time because of the changes of administration. Pending the review
and approval, and then in August or late July we were given the
go-ahead to revise the organizational plan in order to folg—lback in
the Special Projects Team.
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Mr. RiCHARDSON. When will the committee get this chart? The
Reorganization Task Force has approved the reorganization of the
Office of Trust Fund Management, and it is at the Department
level. As I stated in the testimony, it is very difficult for us to un-
derstand why an Office of Special Projects could be created without
any type of approval, and yet the Office of Trust Funds Manage-
ment is still waiting for their key management positions. And the
operation of the Office of Trust Funds Management is very crucial
for C%he present-day accounting of the funds and investing of the
funds.

Ms. Cobell and Mr. Davenport, would you please submit to the
staff after the hearing the names of those quote, “old-line bureau-
crats” who are holding up reform? We would like to have that.

Ms. COBELL. Sure. We have it ready.

Mr. RICHARDSON. Madam Chairperson, the concept of a special
master is an interesting one, but one that 1 feel has to be well
thought out. I happen to believe that the special master works best
when such an individual reports to a small entity, to a small group
or a judge. I am a little concerned about such a special master re-
porting to a large board of directors.

Arﬁ you receiving any feedback from Indian country on this pro-

osal?

P Ms. COBELL. We are having a work session. The Intertribal Mon-
itoring Association, in fact, we start this afternoon, where we are
bringing in people to understand more thoroughly the role of the
s?ecial master. And we mailed out to almost 400 tribes the concept
of the special master. We have not received any comments at this
time. But we are going to be working with organizations such as
NCAI and other bigger organizations that would give us the capa-
bility to get tribal input because I think we have to move very care-
fully to make sure that they understand what a special master
would do.

Mr. RICHARDSON. Mr. Davenport, do you have any views on that?

Mr. DAVENPORT. Well, 1 think that there are certainly some po-
tential advantages, and as Ms. Cobell has already stated, I think
that further study and analysis so that we paint the picture right
is imperative.

Mr. RICHARDSON. Let me ask Faith, because I know she is also
a distinguished lawyer, about the concept of the special master. 1
am specifically interested in who that person would report to, a
large board of directors, a judge, or a smaller unit. Do you have
any view on that?

Ms. ROESSEL. I am only familiar with special masters as they
have been used in the water litigation, water law, water litigation
context. And there 1 think, as usual, it just depends on the lawyer
and whether he likes the special master or not.

Mr. RICHARDSON. But in those water cases, the special master re-
ports only to a judge, right?

Ms. ROESSEL. Right, it is the judge or the surrogate. It is judi-
cially created.

Mr. RICHARDSON. Mr. Fife, do you have any thoughts on this?

Mr. FIFE. Well, as I understand it, this person would be sort of
a CEO for the organization. And to me, a proper person to report
to would be the Under Secretary.
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Mr. RICHARDSON. I just want to ask the tribes to get back to us
on this, because this is an important component. I would hope that
they cooperate with Ms. Cobell in giving her, and the group that
she heads, the answers she needs. She is obviously trying to con-
sult with tribes on this. Maybe the responses have been a little
slow. I would hope that they get back to her and let us know what
their views are,

Let me conclude by thanking this very good panel. You have
made some very good suggestions. We hope to be in touch with you.
Madam Chairperson, I really admire the work you are doing, even
more so after this hearing. I hope you do stay in touch with us.
Thank you.

For our last panel, we have Mr. Ross Taylor, senior vice presi-
dent, U.S. Trust Company of New York; and Mr. Richard C. Elyde,
executive vice president and chief investment officer of the Societ
National Bank in Cleveland, Ohio. As I have mentioned, we do as
you to summarize your statements for the record. They will be fully
inserted. I want to thank both of you for coming and taking your
time to give us some good policy advice on this issue. We welcome
the private sector’s involvement.

I have always felt the private sector should play a role in this.
We appreciate your coming. Mr. Taylor, please proceed.

PANEL CONSISTING OF P. ROSS TAYLOR III, SENIOR VICE
PRESIDENT, UNITED STATES TRUST COMPANY OF NEW
YORK; AND RICHARD C. HYDE, EXECUTIVE VICE-PRESIDENT
AND CHIEF INVESTMENT OFFICER, SOCIETY NATIONAL
BANK, AND CHAIRMAN AND CHIEF EXECUTIVE OFFICER, SO-
CIETY ASSET MANAGEMENT, INC., CLEVELAND, OH

STATEMENT OF P. ROSS TAYLOR III

Mr. TAYLOR. First, I would like to thank you for the opportunity
to testify from a back office standpoint. The administrative aspects
of this are not overburdening, nor does the dollar amount make it
difficult for them to be fully managed.

As a professional investor in representing professional investors,
our current concern is that the Native American trust funds suffer
from significantly constrained investment options. They are, as has
previously been mentioned, constrained to invest primarily in bank
CDs and Treasury securities or derivatives. Tﬂese restrictions,
which we believed were imposed to provide greater safety and secu-
rity for assets, have, in fact, actually resulted in the assets absorb-
ing greater risks.

These accounts, as structured, have little or no investment diver-
sification. They are all fixed income vehicles. They have a high de-
gree of correlation. All assets are tied to Treasury securities, and
by the inclusion of CDs, bank CDs, they have failed to eliminate
what we call event or principle risks. Banks go bust, even banks
insured by the FDIC.

By trying to avoid one type of risk, the loss of principal, these
accounts have been impelled to absorb other, even greater long-
term risks. Most significantly, they have been forced to absorb the
risk of loss of purchasing power. If the goal of these accounts is to
generate investable assets over the long run, the current structure
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in which they operate is crippling. If they wish to pay out 5 percent
a year, they must earn over 9 percent in the current environment.
Historically, Treasury securities and derivatives have had little or
no excess return with which to build principal.

My goal is to constantly balance risk and return. [ cannot avoid
risk. [ can only determine which risk I can absorb and how much
[ wish to take. The loss of principal seems to be the general defini-
tion of risk to most investors. But in a diversified portfolio of bonds
and stocks, risk or loss of principal is a short-term, isolated consid-
eration.

Since 1926, there is only one three-year period, non-overlapping
years, in which the equity market has shown a loss. Conversely,
there are four periods during this time in which long-term govern-
ment securities have shown negative returns.

All financial markets suffer volatility. The high correlation of al-
lowable investment in the Native American trust funds does not
eliminate volatility. It has in fact concentrated it. The addition of
asset classes such as equity and special investments would serve
to both dampen the overall volatility of the accounts and increase
their long-term returns.

Knowing the time horizon of an investment is essential. If these
accounts are long term, and they appear to us to be long term,
their asset mix should be long term. In my attached testimony, my
testimony, we have Exhibit 3, which gives historic rates of returns
for various asset classes.

From 1945 to 1993, 100 percent equity portfolic would have gen-
erated about 12.2 percent annually, whereas a 100 percent invested
in Treasury bonds would have generated about 5 percent annually.
While on the surface this doesn’t sound like a lot of money, the
miracle of compounding makes it substantial that $1 invested in
stocks in 1946 today would be worth over $250, generating you
$7.5 a year in income. That $1 you put into bonds would be worth
today about $10.50, generating you about 64 cents in income.

If this income is to be used to be invested in projects that tribes
have need for, the loss long term is, as I said, crippling.

Treasury bonds, in addition to offering long-term payoffs, have
offered you more consistent patterns of payoffs. In the 66 years up
to 1992, 37 years have seen rising payoffs from portfolios invested
in Treasury bonds and securities, whereas 29 years have seen fall-
ing. Equity securities have seen 56 years of rising payouts and 10
years of falling.

We are nearly at the end of a great bull market for bonds. The
current returns one gets in the current fixed income markets are
low. The chance for capital gains is terribly low. In Exhibit 4 of my
testimony we give our projections for the next three to five years.
Suffice it to say we believe that bonds will offer very little real re-
turn. CDs will effectively offer none or negative return. And equity
will offer a very strong real return.

Effective portfolioc management requires the blending of inves-
tors, and in this case we believe the investors could be the individ-
ual tribes. As a professional investor, I am governed by the “pru-
dent man rule.” This discourages me from taking excessive risk, in-
cluding overconcentration.
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I could not legally voluntarily invest funds under my manage-
ment in the manner in which the Bureau of Indian Affairs is cur-
rently required to invest the Native American trust funds. We have
recently seen several precedents for liberalizing investment provi-
sions, most particularly the defined contribution retirement plans,
the 404-C regulations.

Recent changes in the current interest rate environment focus on
the need to liberalize restrictions on Native American trust funds.
We not only can generate investment in much greater returns, but
we can also reduce substantially the volatility and risk these ac-
counts suffer over the long run.

[Prepared statement of Mr. Taylor follows:]
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The Cwrrent Law

At present, the U. 8. government is the trustee for Indian triba} funds and all investment
decisiong are made by the Secretary of the Interior through the Bureau of Indian Affairs.
Indian tribes and individual Indians have no control over how or where the funds are

invested.
The Secretary of the Interior is authorized to invest Indian tribal funds in two ways:

First, the funda can be withdrawn from the U.S. Treasury and deposited in selected banks.
Only banks regulated by the Federal Reserve or the Federal Deposit Insurance Corporation
are eligible for these depogits. In certain cases where the funds must be kept available on
demand, the Secretary can waive the requirement that banks pay interest.

Second, the funds can be invested directly in public-debt obligations of the U.S. government.
These government obligations must be in the form of bonds, notes or other obligations
where both the principal and the inferes¢ are unconditionally guaranteed by the U.S.
government. And such investments can be made only through the Treasury.

As we understand it, the investments may not be placed in corporate securities, repurchase
agreements or equities. Nor is the Secretary allowed to lend the securities for any purpose.

Investment Risks

As previously mentioned, investments in Native American Trust Funds are subject to
significant restrictions. These restrictions, imposed to provide greater "safety” for these
trusts, have, from an investment perspective, exposed them to greater risks. These
resirictions have resulted in little or no diversification in the character of these funds'
investments. They are all fixed in¢come, or fixed income derivative investments. In
addition, there is a high degree of correlation between the various investment classes that
are eligible for use: they are all tied to rates of, and movements in, the Treagsury markets.
The inclugion of CD’s also serves to create what we call "event” or principal risk. CD’s and
their returns are not guaranteed. Banks and S&L’s can and do go out of business. If a bank
which issued you a CD goes under, you might lose some or all of your principal. You will
almost certainly lose accrued interest, and possibly even access to your money until a
settlement is worked out.

Earning low, or temporarily no, returns on your invested assets serves to increase the
likelthood of a fourth type of rigk: loss of purchasing power. Purchasing power risk is the
most insidious rigk an investor faces. It is the erosion of your assets’ purchasing power due
to the failure of your investment returns to keep up with inflation. In a 4% inflation
environment, an organization which wants to spend 5% of its principal annually must earn
over 9% each year in order to keeps its purchasing power intact.

As gtructured, these trusts are highly concentrated, highly correlated vehicles not immune
from "event rigk,” earning the lowest returns allowable by law. By attempting to avoid one
rigk, they are compelled to guffer other, even greater, long-term risks.
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Rigk iz not something that you can avoid. You can only choose which risks you wish to
absorb. As investment managers we are al waye attampting to balance two primary
variables: risk and return. Of the two, risk is usually perceived as the potential loss of
principal. As mentioned before, there are many different types of risk. Principal risk, when
dealing with publicly traded securities, is an isolated risk. It exiets in the short-run for
individual securities. A broader form of principal risk is volatility (Exhibit 1). All publicly
traded securities have volatility. The high correlation of thege funds’ allowable asset mix
does not eliminate volatility, it only concentrates it (Exhibit 2). The addition of asset
clasaes such as equities, which do not have direct correlation to the fixed income markets,
will serve to reduce overall portiolio volatility, as well as enhance expected returns.

As statad previously, there are several elements to investments that determine their degree
of success in achieving financial assurance. To repeat, those elementa are Risk, Expected
Returns, and Time over which the performance of these investments will be monitored. [
would like to introduce the historical returns of several clagses of investments in order to
acquaint you with the range of their past returns.

In Exhibit 3, | have provided the annualized rates of return from 1945 to 1993 for equities
as represented by the Standard & Poor’s Index and bonds as represented by the Long-Term
Government Bond Index. As you can clearly see, the annualized rates of return have varied
significantly. A portilio comprising 100% equities has grown at a rate of 12.2% annually
through this extended peried, while a portfolio of long-term government bonds has produced
an annualized rate of return of just 5.0%.

It is interesting to note that long-term bonds have barely outperformed the risk free rate of
return of U.5, Treasury bills during this same period. The effective blending of just these
three agset classes (stocks, bonds, and cash) results in the stated rates of return; i.e., 75%
stocks, plus 25% long-term government bonds would have resulted in a 10.7% annualized
return for this period. Note that we have just come through one of the most dramatic bull
markets in bonds in history and, in the last decade, investors have been able to achieve
double digit returns in fixed income portfolios. We feel that these returns are an anomaly
and, based on historical data, may not be achievable in the future.

At this juncture, [ would like to discuss U,S. Trust’s projected rates of return for these asset
classes over the next three year horizon which tends to be an industry accepted market
cycle for performance measurement (Exhibit 4).

As they like to say in mutual fund advertisements, past performance is no guarantee of
future results. We believe that this is very much the case with the financial markets today.
We believe that the rates of return that will be received from financial assets over the next
three to five years will be lower than we have seen in recent years. We believe that the
equity markets will return between 10% to 12%, with a single point estimate of 11%. Fixed
income, toming off the greatest bull market in its history, will return between 4,90% and
6.75% annually, with a single point estimate of 6.0%. CI¥s and one year Treasury
securities should return between 3.25% and 4.25%, with a 3.75% single point estimate. A
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60% eguity/40% fixed income portfolio should return 8.0% to 10.0%, with a single point of
9.0%.

The goal of asset allocation is to determine a combination of assets which has the greatest
probability of achieving certain desired investment objectives. The importance of the asset
aliocation decision cannot be overstated. Historically, more than 90% of portfolio return is
directly attributable to asset selection rather than to individual security selection.

This investment approach is & rational framework by which asset mix iz considered in terms
of ite opportunity for return versus exposure to capital market risk. By evaluating the
trade-offs between risk and return, the investor can better reach the appropriate asset mix.
U.S. Trust's recommended asset allocation ranges are contained in Exhibit 5.

Asset allocation is designed to achieve a balance of securities in a given portiolio that is
consistent with the Prudent Man Rule, to reflect the degree of discretion and intelligence
required to seek reasonable income, preserve capital and avoid speculative investments.

Historically, it has been the decision of the U.S. government to invest the assets of these
trusts in & most cautious and conservative manner. In recent years, similar trusts have
been established for the Nuclear Utility Industry. These nuclear decommissioning trusts
(tax qualified by the IRS) were created to set aside a portion of rates being paid by utility
customerg to ensure that sufficient funds would be available to decommission (dismantle)
the existing nuclear power plants at the end of their useful lives. The trusts were
permitted to invest only in "Black Lung Trust” securities, specifically:

1) Direct obligations of the U.S. Treasury
2) Municipal bonds not in default
3 U.S. bank certificates of deposit

Any deviation from these approved securities would result in immediate loss of the tax-
exempt qualification under IRS 468A. In July of 1992, as part of the comprehensive energy
bill (HR 2012), approval was granted to liberalize the investment restrictions, allowing the
trusts to maintain their tax qualification while extending their divergification to include
equities. This liberalization will allow these trusts to seek more significant rates of return
providing a level of financial assurance commensurate with projected decommissioning
costs,

On October 15, 1992, the U.S. Department of Labor published final regulations which
changed the composition of defined contribution retire ment plans (Regulation 404¢). The
regulation statee that "the plan must provide a broad range of investment choices which
participants may select among or combine in varying proportions to meet their investment
goals." To ensure this requirement is met, the plan sponsor must offer at least three "core”
investment choices:
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I each of which has substantially different risk/return characteristics

2) each of which is diversified

N with aggregate riak and return levels for individual needs

4) each of which, when combined with investmenta in the other alternatives tends to
minimize risk through diversification.

A combination of core inveatment vehicles that is guggested is:

1) a diversified hond fund
2) an equity fund
Ry} a balanced fund

I believe that these two recent changes in the liberalization of these specific inveatment
restrictions focuses on the importance of creating a flexible investment approach that will
provide sufficient portfolio returnsa in changing market environments.

Conclusion

The existing investment restrictions tend to concentrate the portfolio’s risk and deny the
trust sufficient diversification to perform under changing market conditions. Liberalizing
these restrictiona should actually lower risk and increase returns. The investment world,
supported by modern communications, state of the art computers, and aggressive,
sophisticated investors changes dramatically from minute to minute. Prudently managed

portfolios must be given the flexibility to benefit from these changes to ensure the
continued financial siccess of our ingtitutions.
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Mr. RICHARDSON. Thank you very much.
Mr. Hyde.

STATEMENT OF RICHARD C. HYDE

Mr. HYpE. Mr. Chairman, we have submitted a written state-
ment for the record. I ask that written statement be made part of
the record.

Mr. RICHARDSON. Without objection.

Mr. HYDE. I will highlight those remarks. If I can just editorial-
ize a little bit on some of those remarks, there are one or two sta-
tistics that were perhaps missing.

The Society Corporation, as we indicated, is a financial services
provider. We were established in 1849. Unlike some of the banks
that today continue to have a difficult time with their financial ra-
tios, we are happy to report that we are a strong financial institu-
tion with ROA and ROE figures that compare very favorably to in-
dustry averages.

We are encouraged by the provisions of H.R. 1846. That fact, |
think in your words, Mr. Chairman, innovative solutions to an old
problem are in fact being offered encourages us. The demonstration
of those new approaches and the established program of training
and recruitment of Indians in the management of trust funds is in
fact one of the points that we would like to comment on this morn-
ing.

We obviously echo Mr. Taylor’s remarks that we think there is
a huge opportunity cost here if these funds are not properly in-
vested. But our comments are largely going to be focused on the
offer of training and personnel and the need to allow self-deter-
mination to take place.

The arduous task of reconciliation is in fact under way. I am en-
couraged by some of the testimony I have heard this morning. I
would say there obviously needs to be continued need for work on
the reconcile accounts. We are sympathetic to these efforts.

We think the opportunity that exists today are for making the
funds more productive and for allowing the tribes themselves to
have much more corrective involvement in the management of
those funds. If we do not separate the issues, we worry that you
might have a modern day John Dice versus John Dice, where you
are focusing entirely on the reconciliation issue and not on the
issue of making these funds as productive as possible and in fact
giving the tribes the active involvement in the management of
these funds.

We think that H.R. 1846 in effect offers a flexible approach that
does facilitate reform. As we look at title IV of the training and
personnel issues, we think within the private sector there is ample
evidence today that training programs do in fact take place, and we
see no reason why this cannot be the same situation here.

Society Corporation in September of 1992 was privileged to have
a visit by former Secretary Lynn Martin, who presented us with
the Eve Award, which reflects corporations that have been involved
with multifaceted programs that are directed at the recruiting and
advancement of minorities and women into upper levels of cor-
porate management.
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We find that our efforts, however, are not limited to our own em-
ployees. Somewhat anecdotally, I would share with you the fact
that in the course of managing approximately $25 billion of fidu-
ciary assets, we have in fact several relationships that do involve
developing nations. In the course of those relationships, we find it
is not unlike the situation here. We find that sometimes we are
dealing with countries that are very asset rich, but may not have
the capabilities to actively manage their own funds.

We ﬂave in fact in these instances provided our client with an
internship program that does include sending some of their con-
stituents to our offices, involving them very actively in the training

P Kir. Chairman, in your earlier remarks I believe fyou posed a
question to Mr. Synar that dealt with the question of the absence
of a physical proximity and whether or not this created a problem.
I think I would answer that question in perhaps a little different

way.

I think the physical proximity is very important insofar as pro-
viding traditional banking services. It is perhaps not as important
insofar as helping in the training and the education of people who
can in fact become more directly involved with their own destiny.

As evidence of that, I would cite the fact that I personally have
made over 24 trips to our client, which in this case was nine time
zones removed and almost 9,000 miles away. So it is a reciprocal
process that does involve some efforts on the part of both parties.

Mr. RICHARDSON. Where was that trip to, Mr. Hyde?

Mr. HYDE. I would say to you that, out of respect of the confiden-
tiality of our client, it is in the Middle East that we travel.

Mr. RICHARDSON. That is fine. I was just interested in the dis-
tance factor.

Mr. HYDE. I would also comment that we are involved currently
with a program that really is independent of H.R. 1846 and is in-
tended to be a joint venture with Native Americans where our hope
is to provide the intellectual resources that can be used to help in
an internship program. We find it a little ironic when we are trav-
eling all the way to foreign countries and yet we are not directly
involved with some of the people in our own country.

We hope to correct the situation with efforts that would involve
both training and scholarship programs, not unlike what we heard
about earlier with the testimony involving the Navajos. I found
that testimony very interesting, the contrast between Mr. Dav-
enport and Ms. Roessel. If I heard the statistics correctly, it almost
is a reverse situation, where in one instance 75 percent of the
funds were under management, and in the other case the number
was 20 percent.

I think a key part of this program in our mind is to make it a
vex;y individualized program, where we recognize that each tribe is
in fact unique, each tribe should in fact have a different investment
objective and a different risk tolerance and the investment program
should reflect those differences.

I believe, in Mr. Thomas’s words, the one-size-fits-all approach is
in fact unhkely to work. Our purpose today is not to provide testi-
monial to the relationships tEat Society has or the programs we
might be initiating, but to affirm the fact that the private sector
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does have programs in place that we think are congruent to the in-
tent of H.R. 1846.

In conclusion, I would state that we hope the obvious passage of
this bill would foster more of such programs in the future. We
thank you for the opportunity to participate in this hearing.

[Prepared statement of Mr. Hyge follows:]
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SOCIETY NATIONAL BANK
and
CHAIRMAN AND CHIEF EXECUTIVE OFFICER,
SOCIETY ASSET MANAGEMENT, INC.
Before the
Committee on Natural Resources
Subcommittee on Native American Affairs

September 27, 1993

Mr. chairman, on behalf of Society Corporation, I appreciate
this opportunity to appear before the Subcommittee on Native
Amer ican Affajrs and present testimony on the Bureau of Indian
Affairs' (BIA) management of Indian trust funds and H.R. 1846, "The
Native American Trust Fund Accounting and Management Reform Act of
1993,

1. o ¢ C

Socjety Asset Management, Inc., is a wholly owned subsidiary
of Society National Bank which, is a wholly owned subsidiary of
Society Corporation, a financial services company based in
Cleveland, Chio, with an asset base of $26.0 billion as of June 10,
1993, and mcore than 400 banking offices in chio, Indiana, Michigan
and Florida. Society's major husiness activities include providing
traditional banking and associated services to consumer, husiness
and commercial markats. Society has one of the largest investment
management and trust husinesses in the United States with offices
in Ohio, Indiana, Michigan, Texas, Florida, New York, Colorado and
Missouri, and provides a full range of investment and fiduciary
sarvices to institutions and individuals.

Society also offers customers a variety of complemeéntary
services, either directly or through nonbank subsidiaries, one of
which is Society Asset Management, Inc., of which I serve as
Chairman and Chief Executive Qfficer. Society Asset Management,
Inc., is registered with the Sacurities and Exchange Commissicn and
saveral State securities departments, It provides investment
advisory services to corporate and public retirement plans,
foundations and endowments, Taft-Hartley plans and high net worth
individuals nationwide. It also provides investment advisory
services covering a broad range of actively-managed equity and
fixed income products, cash equivalents, convertible securities and
international equity.. Society Asset Management is the investment
adviser to the collective trust funds of Society National Bank and
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to The Society Funds, a family of mutual fupnds.

2. i t na t

The Committee on Government Operations reported on the
extensive and persistent problems of Indian trust fund management
in "Misplaced Trust: the Bureau of Indian Affairs' Mismanagement of
the Indian Trust Fund" (House Report 102-49%9 (April 22, 1992)).
Those difficulties are nearly as old as the BIA itself and have
created substantial obstacles to tribal self-determination and
econcmic development. For 165 years congress and the Executive
have acknowledged the severity of the problem, but they have been
unable to reach a consensus on a solution, let alone implement one.
During that same pericd, the private sector has developed
increasingly efficient and accountable financial management systens
including the technology required to participate successfully in
today's competitive and complex financial markets. The
unwillingness or inability of the federal government over the years
to import those systems to the BIA's trust fund management is well-
documented even though debates persist about the reasons why that
has happened.

The introduction of H.R. 1846 in the 103d Congress provides a
fresh opportunity for discussing the use of private sector
financial managers and systems in trust fund management, as has
been proposed from time to time by the Executive. We welcome the
opportunity to participate in this discusaion. In our view, the
Congress confronts two principal issues regarding Indian trust fund
management . The first is the challenge of reconciling
approximately 300,000 Individual Indian Money (IIM) accounts and
3,000 tribal accounts. The second is to make those accounts more
productive and responsive to the goal of tribal self-determination.

3. Recopciliation of trusgt accounts

As documented in House Report 499, the condition of BIA
records and the nature of the trust accounts of individual Indians
create "formidable obetacles®™ to account reconciliation. The
estimate for such an accounting of IIM accounts is $281 to $390
million. When compared with the $440 million in those accounts,
one must question whether the benefits of an accounting in that
form are worth the costs. MHaving said that, we are mindful that
beginning in 1987 Congresas has insisted in annual appropriations
acts that:

None of the funds in ... [the} Act{s] shall ba used by
the Bureau of Indian Affairs to transfer funds under a
contract with any third party for the management of
tribal or individual Indian trust funds until the funds
held in trust for such tribe or individual have been
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audited and reconciled to the earliest possible date, the
results of such reconciliation have been certified by an
independent party as the most complete reconciliation of
such funds possible, and the tribe or individual has been
provided with an accounting of such funds.

E.g., Public Law 101-121, 103 Stat.701, 714 (October 23, 1939).
Moreover, House Report 499 recommends that that provision bhe
retained in future appropriations acts until a ®full and fair
accounting of all accounts in the Indian trust fund has been
completed.® JId. at 65. The Committae on Government Operations
recommended that a final opportunity, until early 1993, be given to
the Department of the Intarior te improve trust fund management.
If no demonstrable progress was pade then the Report recommended
that the trust fund be transferred to the Federal Reserve Board or

some other appropriate agency. Id. at 66.

On June 22, 1993, the Senate Committee on Indian Affairs held
hearings on S. 925, the companion to H.R. 1846. At that hearing,
the Intertribal Monitoring Association on Indian Trust Funds
indicated that neither the Association nor the tribal and
individual account holders were prepared to endorsa tha transfer of
the fund to the Federal Reserve. Instead, they proposed an
apendment to appoint a Special Master to oversee the BIA's Office
of Trust Fund Management.

Whatever policy the Committee ultimately chooses to adopt on
the issue of account reconciliation, it seems generally to be
acknowledged by federal and tribal interests that 2 new program to
do so is not going to be ready for adoption in the near future.
Nonetheless, Society is prepared to assist the Committee, Indian
tribes and the Department to accomplish that goal as efficiently as
possible.

4. Improving <trust fund productivity and tribal gelf-
determination in tryst fund management

on April 22, 1993, H.R. 1846 was introduced by Congressman
Synar. Entitled the Native American Trust Fund Accounting and
Management Reform Act of 1993, the bill suggests an emerging view
in the Congress that its prior insistence on a complets
reconciliation of tribal and individual accounts before any reform
in trust fund management will occur is giving way to a more
flexible approach that facilitates reform and experimentation in
trust fund management for the benefit of Indians and Indian tribes,
We offer the following comments on Title II and Title IV.

a. Title II-Indian Trust Fund Management Demonsgtration
Prodran The demonstration program authority in H.R. 1846 would
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authorize new relationships among Indian tribes, the government and
private jnstitutions for trust fund management.

One of the most valuable contributions an institution such as
society can make to a trust fund demonstration program is to build
a strong foundation for trust fund management services through an
early assessment of a tribe's goals and needs for its trust fund.
That assessment WwWill enable the design of an efficient and
responsive system for the tribe. society also has the
infrastructure such as on-line computer capability at diverse
locations to provide current account transactions and balances;
electronic funds transfer; investment services; as well as the
ability to generate financial reports for the Office of Management
and Budget, the Treasury Department and the BIA. That capability
could easily incorporate service to numerous locations in Indian
country.

Society believes that competition in the wmarketplace for
provision of investment services is healthy and that any private
investment manager of an Indian tribe should cooperate fully in the
transfer of accounts and investments to another institution should
the tribe make a decision to do so.

With regard to certain specific provisions in H.R. 1846, we
offer the following observations. The authority in Title II for
private management of certain tribal and individual trust funds
creates an jimplicit exception to the prohibition against third
party trust fund management established in annual appropriations
acts discussed above. BPBut the prohibitory language in those acts
is explicit. In view of the protective purpose of the prohibition
and the controversy that led to its adoption in the appropriations
acts, we recommend that Title II be amended to include an express
exenption from the prohibition in each case in which the Secretary
of the Interior approves a plan for an Indian-supervised,
privately-managed trust fund program.

Moreover, during the term of a demonstration program, section
205 of HK.R. 1846 limits the =scope of the federal trust
responsibility for the funds invoelved in the program. That limited
responsibility does npot include the duty to reconcile the
demonstration progras account., Presumably, this means for example
that the Secretary would approve of only those demonatration
programs that called for use of tribal funds whose reconciliation
wag not in question. If reconciliation is in gquestion, does the
Committee nevertheless intend that the demonatration program
proceed with funds from an unreconciled account? If so, what
responsibility would the private manager bear in that regard?

We note that Title III of R.R. 1846, entitled Reccgnition of
Trust Responsibility, requires “pericdic, timely reconciliations to
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assure the accuracy of ac¢counts.” There is no indication in
Title I that the reconciliation obligation of the Secretary of the
Interior in Title III is a prereguisite to approval of a
demonstration program. Nor does Title II otherwise state how the
trust opbligation in Title IIX relates to the demonstration program
authorization in Title IX. In fact, as to any funds approved for
use in a demonstration program, the limitation on liability in
Title II appears to exempt the Secretary from the reconciliation
obligation in Title III. To the extent that this issue remains
unresolved in H.R. 1846, it may have the effect of discouraging
private managers from participating in a demonstration program.

Socliety recommends that the bill be amended to make clear that
any funds approved for management in a demonstration program will
be certified by the Secretary of the Interior to be a portion of an
account or accounts which is less than any amount which later may
be determined in a reconciliation. Otherwise, it will be difficult
for a demonstration program to procesd without the risk of
continued controversy over ownership of the funds in the program.

b. Iitle IV~-Training and Personnel Society strongly supports

the training and personnel provisions of H.R. 1846. OQur views on
this may be summed up in the adage, “"If you give a person a fish,
you have fed him for a day; but if you teach that person how to
fish, you will feed him for a lifetime." Sociaty has a well-
established program of out-reach and training that it developed for
citizens of developing nations which are participants in Society's
asset management program. It includes training in Socisty's
various offices, and training and oversight by Society executives
following trainee placement in financial management positions in
their countries of origin. This program could be adapted to a BIA
program that would retain a private institution to train tribal
officials to do their own investing and help tribes develop systens
to protect the integrity of their funds and provide on-reservation
banking services.

As part of a training program for Indian tribes, an
institution such as Society could develop strict gquidelines on
matters such as the qualifications for money managers, and criteria
for investment risks, maturities, and rate sensitivity guidelines.
This is a particularly pressing need, quite apart from trust fund
managerent, given the advent of unprecedented income to Indian
tribes from gaming enterprises sanctioned by the federal Indian
Gaming Requlatory Act. Society can provide investnent services and
train customer representatives in Indian country who could explain
and maintain account transactions. Society beliaves that there
would be no difficulty in integrating Indian preferance criteria in
staffing trust fund management and investment services.

In addition, Society is pleased to report its own training
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initiative in this regard; it will establish a acholarship
foundation for training Native Americans in financial management.
The scholarships will be awarded and administered by an independent
board with the objective of providing ¢gualified Native Americans
with an opportunity te study financial management.

S. <onclusionh

Today, there is a dearth of money management eXpertise in
Indian country, although there is an emerging effort to amelijorate
that sjituvation with the Intertribal Monitoring Assccjation on
Indian Trust Funds. The irony is that while Indian tribes and
members of Congress are severely critical of BIA money management,
most tribes still believe their money is sater with the BIA than jin
the hands of tribal politicians.

H.R. 1846 would allow tribes to do their own investing; this
makes sense. The BIA needs to get out of trust fund managament
entirely, but the unfertunate fact is that most tribes do not have
the competence or the accountability to manage their money at this
time. The problems raised by Indjan trust fund accounting are
proof of an essentia)l failure in Indian policy from its inception
to enable Indians to succeed in their transition from an aborijginal
culture to a cash economy and achjeve the goals of self-
detaermination and self-governance. Some would argue that the
government's only objective was to create a system that would
provide access to Indian lands and resources without regard to the
consequences to Indians themselves. However questionable the
wotives, the unfortunate fact is that the federal government's
institution for Indian trust fund management over the years has
been badly designed and managed. The question now hafore the
Congress is whether the private sector can be employed to improve
trust fund management. Society belieaves that it can, and would be
pleased to work with tribal governments, organizations such as the
Intertribal Monitoring Association on Indian Trust Funds and this
Subcommjttee to realize that goal.
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Mr. RICHARDSON. Thank you very much.

Mr. Hyde, you testified as to the problems which would arise re-
garding reliability of funds, reconciled or not, which are taken out
of BIA’s control. Let me say I agree with you. We must be clear
on this issue if any legislation is to proceed.

How do you suggest we deal with that?

Mr, HYpe. With the liability issue? Well, I would suggest there
would be an exemption as far as the burden of reconciliation is con-
cerned, if you are in fact to really get the full force and enthusiasm
of the private sector.

Mr. RICHARDSON. Do either of you believe that a private entity
can take over the management of the individual Indian money ac-
counts as well as the larger tribal accounts? Why don’t we start
with you, Mr. Hyde.

Mr. HYpE. Well, I think that, as we have already heard, the cost
benefit of that reconciliation if the number is $200 million or $300
million, is certainly questionable in our minds. To the extent that
there can be some type of negotiation reached on that issue, I think
the answer is, yes, the private sector can be involved.

I think the important question is, Should it be involved or to
what extent should it be involved. I would encourage the tribes, as
yolu can perhaps surmise, to be involved in a greater extent them-
selves.

Mr. RICHARDSON. Mr. Taylor.

Mr. TAYLOR. I would say certainly yes. It is very much more a
straight banking, savings and banking situation. It is a good oppor-
tunity for the tribes themselves to potentially get into some of the
banking business. They are their assets, and there is no reason
they shouldn’t have a greater influence over them.

Mr. RICHARDSON. Let me be perfectly blunt, since both of you are
in the business of making money for your clients. Do you think
that you could make more money for the tribes than the BIA has?

Mr. TAYLOR. I think given the investment constraints in the BIA,
it would be almost difficult not to make more money for the tribes
than the BIA has.

Mr. HYDE. I would echo Mr. Taylor's remarks.

Mr. RICHARDSON. Many tribes have made it clear that whether
they take direct control over their trust funds or the Federal Gov-
ernment maintains the responsibility, they want more control over
the investment practices.

Do you believe that you can meet the tribe’s desire to have In-
dian funds invested near Indian country, and at the same time en-
sure a good return of rate for the money?

In other words, could you design a program that would create
jobs for the tribe besides setting a good return on their investment?

Mr. Taylor.

Mr. TAYLOR. I think it is very much market specific. As you men-
tioned, each tribe is very unique in its own circumstances.

So a blanket answer is simply an incorrect one. Obviously there
are cases where that is very possible. I recognize that tends to be
outside traditional rules governing ERISA money or trust fund
money, because you are also trying to accomplish in that instance
social %ood with the money as opposed to simply an investment
possibility. But there is no reason why you certainly cannot look at
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it, and in our Oﬁinion allocate a certain portion of assets and trust
funds towards that type of project.

Mr. RICHARDSON. Mr. Hyde.

Mr. HYDE. I think the distinction does need to be made between
social investing and meeting the risk-adjusted returns of the client
if that is a major part of the client’s objective, and I think yes, we
can do that, but I think in most cases we are more interested in
enhancing the returns with the smallest amount of risk.

I think in the earlier testimony, one of the apeakers talked about
I believe it was the Blackfeet Bank situation, whereby putting
funds into that bank there could be lending arrangements made
with the community, and I think that is perhaps a better way to
approach that particular goal.

Mr. RICHARDSON. Like the Community Development Banks that
individuals are talking about? 1 believe there is one in Cleveland,
isn't there?

Mr. HYDE. We have one ourselves, yes.

Mr. RICHARDSON. I am very interested in pursuing your role and
the role of the private gector in a future arrangement. Teil me
what kind of an investment plan you would design for the tribes.

Let’s say it is not for social investment; it would be to get the
greatest return on their money. Could you give me a brief descrip-
tion of what you would do with that money?

Mr, HYDE. I think, as | indicated earlier, the starting point is to
be a good listener and to recognize that in fact one size does not
fit all, and that would necessitate sitting down with the individual
tribes and trying to determine what their specific risk tolerances
might be and what their investment objectives would be., That
would really be the cornerstone of implementing a successful pro-
gram,

Mr, RICHARDSON. Mr, Taylor.

Mr, TayLOR. I would say obvicusly the key is not just to listen
but also where you have expertise to attempt to educate.

We are working with a tribe in the Pacific Northwest, where they
had historically invested their monies very similar to the way the
Bureau of Indian Affairs invested their monies, and they have re-
cently begun to explore new alternatives. We have spent time edu-
cating them about their various risks and what their definition of
risk is. As | said, it is an educational process. What we have done
is advocated a much greater use of equity. In fact, they have not
used equity.

We believe equity is an attractive investment for them. It allows
them to build assets as well as income. We were looking at some-
thing which is a radical shift, a 50 percent equity portfolio from
what had been 100 percent Treasury bills, effectively. It is an edu-
cational process, we teach them, they teach us, and in the end we
are coming out with something that is much better for the long-
term interest of the tribe and the members of the tribe.

Mr. RICHARDSON. I am sure your companies have had some deal-
ings with the BIA in the past. What has been the problem? What,
in your judgment, is the single most important step we need to
take to correct this problem right now?

Mr, Taylor.
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Mr. TAYLOR. You have to get the accounting done, get the money,
in my ];lersonal opinion, out of the government’s hands and into the
tribe’s hands, where they can make their own investment decisions
for their own needs. The key will be the depth of the problem with
the accounting of the assets.

I find in the private sector if you ran a business that way, you
wouldn’t be running a business very long.

Mr. Hype. | thini the separation of the issues, rather than mak-
ing one dependent on the other, I think they need to be approached
simultaneously. The reconciliation is obviously very important, but
I think the ability, if you will, to get the best available people in-
volved with the management of these funds and to implement a
training program is a step in the right direction.

Mr. RICHARDSON. How do you feel about my earlier statement
that area directors have been making many of these decisions and
have no financial expertise? Isn’t it incredible that somebody with
very little financial accounting investment expertise is making
these kinds of decisions?

Mr. HYDE. Tragic is the word that comes to mind.

Mr. RICHARDSON. What about you, Mr. Taylor?

Mr. TAYLOR. I think it is a colossal mistake to allow people who
don’t understand what they are doing to have control over other
people’s assets. If we did it that way, we would be out of business.

r. RICHARDSON. What would you recommend be done within
the BIA in terms of who reports to whom? Who should ultimately
make these decisions? For instance, if we have minimal reform and
the only thing we can do is say, the main decision maker within
BIA is not the area director, but is Mr. Parris or Assistant Sec-
retary Deer, the Secretary of the Interior, somebody? Who would
you say it should be?

Mr. TAYLOR. It would be our opinion you should concentrate the
decision making re your investments in the hands of your profes-
sionals, so it would be Mr. Parris and his people.

Mr. HYDE. I think it would be appropriate to have a focus point,
whether it be Ms. Deer, Mr. Parris. That should be the clearing-
house, if you will, to get the appropriate support of this office to
make the intelligent decisions.

Mr. RICHARDSON. Do you both endorse Congressman Synar’s bill
as a starting point?

Mr. HYDE. Yes.

Mr. TAYLOR. Very much so.

Mr. RICHARDSON. Is there anything else you wish to add? Any
:ct;.ger?records you wish to submit for the record of our proceedings

ay?

Thank you very much. This hearing is adjourned.

[Whereupon, at 12:12 p.m., the subcommittee was adjourned.]
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Accounting and Management Reform Act of 1993

Statement by

The Council of Energy Resource Tribes
October 5, 1993

The 53 member tribes of the Council of Energy Resource Tribes and their individual members are the
owners of more than one half of the two billion dollar portfolio of Indian Trust Funds administered by
the Bureau of Indian Affairs. We need not recite for this Comminee the numerous inadequacies of the
Bureau’s historic program for the administration, investment, and accounting of these funds. The Council
of Energy Resource Tribes would like to take this opportunity, however, (o commend Congressman Synar
and this Committee for the leadership that is reflected in H.R. 1846. This Bill, if enacted into law,
wouild provide for the first (ime in the history of this nation a realistic opportunity for Indian tribes and
their individual members actually to receive the benefit of the substantial wealth which they own in the
form of these Trust Funds and the underlying resources which have generated these funds. The Council
of Enerpy Resource Tribes wholeheartedly endorses the testimony offered by the Intertriba! Monitoring
Association on Indian Trust Funds and the Triba! representatives who appeared before this Committee
on September 27th. We note with considerable pleasure the commitment contained in the
Administration’s testimony to provide adequate staffing to the Office of Trust Funds Management in order
that long-neglected duties that would be expected of any trustee in the private sector can finally be
addressed in the Bureau of Indian Affairs.

In this regard, we would like to urge this Committee to continue t0 provide vigilant oversight fo the
Bureau and the Department in these efforts. As pointed out in ITMA’s testimony, the Department of
Interior and the Bureau of Indian Affairs have a long history of showing up at Congressional hearings
and making all the appropriate clucking noises about partnerships with tribes, commitment to the highest
standards of fiduciary care, and a determination to see that historic problems in the administration of the
trust responsibility are corrected forthwith. Immediately following these hearings, however, the career
employees take charge again and the status quo prevails until the next Congressional hearing.

This hearing marks the first time that this Committee has addressed the issue of Trust Funds Management
by the Bureau of Indian Affairs, and it marks the Clinton Administration’s first representations to this
Committee on the subject. This Commitiee and the Clinton Administration, therefore, have a unigue
opportunity to begin writing on a clean slate with regard to the problems in this area which have vexed
the Congress for some twenty years and Indian account holders for more than one hundred fifiy years.
It is in this vein that we respectfully suggest that this Committee has an opportunity to make a difference
that has eluded all prior attempts to reform the administration of this important program. Our experience
in the arena leaves us with no doubt whatsoever that this oppormunity can be 3 fleeting one, and only
constant vigilance by tribes themselves and by the appropriate committees of the Congress can make the
difference which we see to be clearly possible in the present circumstances. We hope that this Committee
will follow up vigorously with periodic inquiries to the Department regarding progress on the
commitments made by the Administration in testimony,

We likewise urge this Committee to pay particular attention to the efforts of the Bureau and the
Department to secure an appropriste automated system for the administration and management of these
Trust Funds. The Director and the Deputy Director of the Office of Trust Funds Management have made
it abundantly clear in mectings with tribes over the last two years that an adequate staff in the Office of
Trust Funds Management is a necessary, but not sufficient, condition for effective and responsible
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management and administration of these funds. The present accounting sysiems ulilized by the Bureau
of Indian Affairs are not designed nor are they capable of providing the necessary lools for the
management, investment, and accounting of mare than two billion dollars in cash and securities in some
three hundred thousand accounts. Unless the Department and the Bureau move expeditiously to acquire
an adequate system for the administration of these funds, no real improvement will be possible
notwithstanding the most ardent commitmemn on the part of the Secretary and his team a1 the Department
of Interior.

The continuing effort to effect a historical reconciliation of tribal accounts for the most recent twenty-year
period is proceeding in significant respects as though that were an end in itself. We would Jike (o take
this opportunity to advise the Commitiee that while this will be an unprecedented achievement, this
exercise in itse!f will result in no significant improvement in present and future administration, and may
not even result in satisfactory agreement between the government and any tribe, much less all tribes who
have trust funds in the system. This is so because a number of issues related 1o the legality of
disbursements, valuation of underlying resources, and ownership of properties generating these funds,
etc., will not be addressed in the reconcitiation. We believe that this Committee must fully understand
thar the reconciliation of these accounts on the books and records of the Bureau of Indian Affairs, and
the reconciliation of these records with those maintained in the U. 8. Treasury, are but important first
steps toward the ultimate objectives of reaching a settlement between the 1ribes and the government with
respect 10 the bafances in their accounts and in improving the adminisiration of these funds in the future.
In this regard, we believe that significant modifications of the contract for the reconciliation of these
accounts will be necessary in the very near future before any tribe will find the end product useful even
as a starting point in evaluating alternative strategies for reaching settlement with the government. In
large measure, therefore, the ullimate success of this effort will depend on the willingness of the
government and the contracior 10 address the continuing concerns of those tribes whose accounts are
presently being reconciled.

We are also pleased 10 note that Chairman Yates of the Appropriations Subcommittee has direcied the
Bureau 1o continue the annual audit of trust fund operations, which has been suspended since 1990. We
hope that this Committee will lend its voice 10 the directions of the Appropriations Committee and urge
the Administration to move expeditiously 10 engage a competent firm to conduct an audit of the trust
funds operations of the fiscal years 1991. 1992, and 1993, This office annually executes transactions
involving Indians” money in excess of 90 billion dollars a year, and we agree with TTMA that it is
irresponsible in the extreme to suggest that these operations need not be audited on an annual bases, We
note in this regard that the current Director of the Office of Trust Funds Management is the first official
in the history of the Bureau of Indian Aftairs to secure such an audit of these trust funds operations for
the period 1988 10 1990, and we urge this Commintee 10 join us in insisting that the Bureau continue this
practice on an annual basis. 'We note that the Inspector General granted a waiver from the provision of
the Chief Financial Officers Act 10 the Bureau of Indian Affairs with respect 1o auditing the wrust funds
operations for fiscal year 1991. It is our understanding thar the White House budget office continues to
Tesist the suggestion that those operations should be audited, notwithstanding the waiver granted by the
Inspector General. We urge this Cormmittee to invite the Adminisiration to reconsider this position, and
we applaud Chairman Richardson’s suggesiion during the hearing that the views of the Certified Public
Accountant and the experienced banker who direct the activities of this office should be given great
deference in these matters.

Tt gives us no pleasure Lo take note of the expense associated with the effort of cleaning up these accounts
and reforming the Administration of these billlons of dollars of Indian money. On the other hand, we
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~note that the alacrity with which previeys Administrations and Congresses have acted to restore the
confidence of depositors in the nation’s commercial financial institutions should not be allowed 10 leave
the impression with hundreds of thousands of American Indians that this nation has more regard for
uninsured non-Indian depositors in commercial institutions than it has for the American Indians and
Alaskan Natives whose monies the government holds in what Indian country regards as a sacred trust.
We &3 not believe it is irresponsible to suggest that penny pinching, penurious, budget-driven decisions
will not achieve the results that the Congress clearly expects and that the Administration has promised.
We urge this Comminee to advise the Administration that what the Congress expects is nothing tess than
as complete and honest an accounting as it is possible to render to the Indian tribes and individuals whose
monies are at stake here. Likewise, we urge the Commitiee to advise the Administration that the
Congress fully expects the Secretary to request sufficient funds 1o staff the additional positions which are
being created in the Office of Trust Funds Management. We are advised informally that budget
examiners in the White House budget office have suggested that the revised organizational chart for the
Office of Trust Funds Management may be nothing more than an empty shell because the Administration
has no intention of funding those positions. We believe that this will be nothing less than a cruel hoax
perpetrated upon our tribes and their members if this were allowed to happen.

In short, while much js happening with respect to efforts to reform the Administration of Indian trust
funds in the Bureau of Indian Affairs, the program which Indian tribes demand and which we believe the
Congress expects is not yet in sight. We sincerely believe that only the firmest guidance and direction
from this Committee and the Congress will provide the Administration with sufficient incentive 10 see
that an improved program is actually achieved. We realize that this will require a significant commitment
of both fiscal and personnel resources, but we expect the Congress to demand nothing less.

In closing we would like to express our sincere appreciation to Chairman Richardson and this Committee
for the leadership and initiative which are reflected in the record of the Seprember 27th hearing. If this
Commitiee can achieve the improvements in this program which have proved so elusive for so many
years, Indian ¢ountry will be forever grateful. If the Council of Energy Resource Tribes can provide any
additional information or be of funther assistance in this matter, please do not hesitate 1o call upon us at
(303) 297-2378. Thank you very much for your consideration.
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