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OKLAHOMA TRIBAL CONCERNS

THURSDAY, JANUARY 20, 1994

HoOUSE OF REPRESENTATIVES,
COMMITTEE ON NATURAL RESOURCES,
SUBCOMMITTEE ON NATIVE AMERICAN AFFAIRS,
Tahlequah, OK.

The subcommittee met, pursuant to call, at 10:35 am. in the
Council Chambers, W.W. Keeler Tribal Complex, Tahlequah, Okla-
homa, Hon. Bill Richardson (chairman of the subcommittee) presid-
ing.

STATEMENT OF HON. MIKE SYNAR, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF OKLAHOMA

Mr. SYNAR [presiding]. The Subcommittee will come to order. Ob-
viously you have noticed I am not Bill Richardson. I am Mike
Synar, due to the weather, Mr. Richardson’s plane has been de-
layed. We expect him here literally within the next 30 minutes,
and as soon as he does arrive, we will have him join us.

I thought it was important to get started, however, because I do
not want to really cut this off or try to squeeze too much into a
short amount of time. What we thought we would do is start with
the first panel in anticipation of Mr. Richardson coming.

First of all, let me welcome each and every one of you all here
today. This is literally the first hearing in my tenure in Congress,
and I think probably in the last 15 years in Oklahoma, dealing
with the issue of Oklahoma Native Americans and the tribal is-
sues. Many of you all are familiar that we have over 250,000 Na-
tive Americans in our great state of Oklahoma, representing over
37 different tribes. You are also familiar with the fact that we are
the only non-reservation state in the nation. This gives us a unique
status when we deal with issues with respect to our Native Ameri-
cans.

I want to start by first of all thanking Chief Wilma Mankiller for
hosting today, and particularly Lynn Howard and her staff for all
the hard logistical work. This is not something that is easy to do
and we appreciate the fact that they have gone to such great
lengths these last few weeks.

The hearing today is an attempt for us here on the federal level
to exchange ideas with others, to wrestle with hard questions and
hear first-hand about successful programs that are underway in
Oklahoma with our Native Americans. It is also an opportunity to
explore federal legislation and bureaucratic changes which are so
critical in the relationship between Native Americans and our fed-
eral government.

(1
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I think the goal is to find a better way to achieve a balance, a
balance between finite resources and more funding for social serv-
ices, as well as improving the federal trust responsibilities and in-
cluding successful self-governance as we begin to proceed through
the next decade and into the next century.

With new global competition and the need for local economic de-
velopment, I think today’s hearing will help us learn first-hand
how the federal government, state government, as well as the sov-
ereign nations which are represented here today can work together
to improve the quality of life for Native Americans in Oklahoma.

Now let me give you a couple of rules so that everyone will know
that we are not trying to pick on ar(niybody. These are the rules that
the Subcommittee has aiways had, whether they meet here in
Oklahoma or around the country or in Washington. We are going
to ask each one of the panelists as they come up to be recognized
and their entire testimony will be made part of the record, but we
would ask you to present your testimony in summarized form in no
more than five minutes. The lights that you see on the table in
front of you are important. We will have a green light for the be-
ginning of your testimony, when the amber light comes on you
have one minute remaining, and when the red light comes on we
would ask you to complete the sentence that you are on so that we
can get as much testimony in today as we can.

Now, for those of you who are not necessarily testifying today, we
will also allow two weeks for the record to remain open, and we
will have all those testimonies and materials submitted for the
record that are to be included in this hearing. So we hope that you
will take advantage of that too.

At this time I would insert into the record the statement of
Chairman Richardson and background information on the subject
of today’s hearing.

[Tne statement follows:]



STATENMENT OF CHAIRMAN BILL RICHARDSOM
SUBCOMMITTEE ON NATIVE AMERICAN APFAIRS
OVERSIGHT HEARING ON
OKLAHOMA TRIBAL CONCERNS
JANUARY 20, 1994
TAHLEQUAH, OKLAHOMA

GOOD MORNING.

THE SUBCOMMITTEE ON NATIVE AMERICAN AFFAIRS OF THE COMMITTEE
ON NATURAL RES0URCES WILL COME TO ORDER.

THIS SUBCOMMITTEE WAS FORMED AT THE BEGIMNING OF THE 1031RD
CONGRESS AT THE URGING OF SEVERAL MEMBERS OF CONGRESS INCLUDING
MYSELF AND MIKE SYNAR, AS WELL AS INDIAN TRIBES ACROSS THE COUNTRY
WHO FELT NATIVE AMERICAN ISSUES DESERVED MORE VISIBILITY IN THE
HOUSE OF REPRESENTATIVES. WE ARE RESPONSIBLE FOR LEGISLATION AND
OVERSIGHT OF MOST PROGRAMS WHICH AFFECT THE QUALITY OF LIFE POR ALL
NATIVE AMERICANS. I AM PROUD TO HAVE BEEN CHOSEN TO CHAIR THIS
MOST IMPORTANT PANEL.

IN OUR FIRST YEAR OF EXISTENCE, THIS SUBCOMMITTEE HAS PROVED
TO BE ONE OF THE MOST PRODUCTIVE IN CONGRESS. WE HELD OVER TWENTY
HEARINGS AND PASSED 5 BILLS INTO LAW. WE BROKE A 6 YEAR LOG JAM
ON LEGISLATION TO IMPROVE TRIBAL JUSTICE SYSTEMS. THE SUBCOMMITTEE
INVESTIGATED AND CONDUCTED OVERSIGHT IN THE AREAS OF GAKING,
URANIUM MINING CLEAN UP, BIA REORGANIZATION, LEAKY UNDERGROUND
STORAGE TANKS, TRUST FUND MANAGEMENT, YOUTH DETENTION FACILITIES
DAM SAPETY, AND OTHER MATTERS.

WE WORKED WITH OTHER COMMITTEES OF THE HOUSE TO ENSURE
ANENDMENTS HELPFUL TO TRIBES WERE INCLUDED IN ENVIRONMENTAL
LEGISLATION, MINING REFORM, AND TAX PROVISIONS.

THE SUBCOMMITTEE ALSO TOOK THE TIME TO VISIT TRIBES IN



THE RIGHT DIRECTION AND I EXPECT THE SUBCOMMITTEE TO VOTE ON THIS
MEASURE VERY S00N.

I ALSO WANT TO THANK PRINCIFAL CHIEF WILMA MANKILLER FOR
ALLOWING US TO USE THE CHEKOKEE TRIBAL COUNCIL CHAMBERS TO CONDUCT
THIS HEARING. YOU AND YOUR STAFF HAVE BEEN MOST ACCOMMODATING.
THE CHEROKEES AND OTHER GREAT INDIAN NATIONS OF OKLAHOMA HAVE A
LONG AND UNIQUE HISTORY WHICH I AM COMMITTED TO LEARING ABOQUT
THROUGH THIS AND FUTURE BEARIHGS.

MY CONGRESSIONAL DISTRICT I5 IN NEW MEXICO AND INCLUDES QVER
20 INDIAN FPUEBLOS AS WELL AS PARTS OF NAVAJO AND APACHE
RESERVATIONS. I KNOW THEM AND MOST ISSUES OF CONCERN TO THEM QUITE
WELL. I BELIEVE THAT IT IS5 IMPERATIVE THAT AS CHAIRMAN OF THIS
SUBCOMMITTEE, I TRAVEL TO PARTS OF INDIAN COUNTRY OUTSIDE THE
SOUTHWEST 50 THAT I CAN HAVE A BETTER UNDERSTANDING OF HOW NATIONAL
INDIAN POLICY AFFECTS DIFFERENT REGIONS. THIS IS WHY I AM HERE
TODAY - I AM HERE TO LISTEN AND LEARN ABOUT YOUR CONCERNS. I LOOK

FORWARD TO HEARING FROM ALL OF THE WITNESSES.

= o AT
R&COGNrIL miKE  Sywmar o STATE



BACKGROUND

The State of Oklahoma was orlginally to be the "Indian
Territeory” te the West of the Mississippi which was promised to the
Iindian tribes of the Southeastern United 3tates. The 18305 was the
Jecade when the policy of "Indian removal™ was adopted by Conqgress
and implemented by the Jacvkson Administration. The tragic "Trai!
of Tears™ was the result of [ndian removal and many Indian people
died on that journey West. Scores of other tribes from all around
the United States were also moved to the State of Oklahoma.

With the passage of the Dawes Act, known as the General
Allotment Act, in 1887, the M of Oklahoma were divided
up inte individual allotments in an effort to make the Indians
farmers.

Today there are no reservations in Oklahoma, although there is
a great deal of land held in trust by the United States. The
Indian population of Oklahoma is the largest of any state and
exceeds a quarter of a million individual Indians. There are
thirty seven Federally recognized tribes in the State of Oklahoma.
The second largest tribe in the United States, the Cherokees, are
located in Tahlequah which is the is the of the Subcommittee
hearing. There are two Area Offices of the Bureau of Indian
Affairs in Oklahoma: one in Muskogee and another in Anadarko.

Oof interest to the Oklahoma Indians are the following issues:

SELF-GOVERNANCE

The Self-Governance Demonstration Project began in 1988 as an
amendment to the Indian Self-Determination Act. Under Title III of
the Act participating tribes can consolidate programs and
prioritize spending. 1In 1991 an amendment to the Demonstration
extended the duration of the Project to 1996. A bill to make Self-
Governance permanent passed the Senate in November. Chairman
Richardson is sponsoring a companion bill and the House
Subcommittee on Native American Affairs will hold hearings on Self-
Governance early in the 2nd esession of the 103rd Congress. The
Cherokee Nation is the largest tribe to enter into a S5Selr-
Governance Compact with the Secretary of Interior. Other tribes in
Oklahoma are concerned about budget shortfalls under the Project
and have proposed changes to the permanent Self-Governance bill.

HEALTH CARE

Oon November 20, the President’s proposed Health Security Act
was Introduced in both Houses of Congress. Majority leader Gephart
introduced HR 3600 on the House side along with 99 co-sponsors.
under the bill, Native Americans would be eligible to receive
health care by enrolling in health plans offered through newly
created regional health alliances. However, the option for Indian
people to continue receiving care though the Indian Health Service
is 1ncluded in the bill. Oklahoma tribes are concerned about how



hiz proposal will allow for the improvement of nealth care services
to Indian people. HR 3600 has been referred to the Subcommittee
and we will be hoelding hearings on it.

FCONOMIC DEVELOPMENT

The State of Oklahoma and the Indlan tribes of the State have
thus far been unsuccessful i1n negotiating <Class 111 gaming
compacts. As a result, there are many bingo halls in the State but
no full scale casinos as yet. Agriculture and energy resources
provide economic development for some Oklahoma tribes. Tribal
ceoncerns  include problems with the State and trikal job
stimulation.

BPIA REORGANIZATION

The tribes of Cklahoma are concerned about the recent proposal
to consolidate the Anadarko Area Office with the Muskogee Area
Cffice. The BIA has confirmed that Oklahoma is the only state
where such a consolidation is planned. It is estimated that the
258 positions in the two Offices would be cut in half. The
Oklahoma tribes are concerned that the provision of services will
decline. The Subcommittee believes that changes such as this
should always be done in consultation with the affected tribes
As yet this does not seem to be the case.
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Mr. SYNAR. I call on our first panel, if they would come forward.
We have the Honorable Wilma Mankiller, Principal Chief of the
Cherokee nation; Bill Anoatubby, the Governor of the Chickasaw
Nation in Ada and Larry Nuckolls, the Governor of the Absentee-
Shawnee Tribe.

Welcome. It is a great honor to see some old friends who I have
worked with through the years. I think it is only appropriate that
we start with the host today. So Wilma, the chair is yours.

PANEL CONSISTING OF HON. WILMA P. MANKILLER, PRIN-
CIPAL CHIEF, CHEROKEE NATION; HON. BILL ANOCATUBBY,
GOVERNOR, CHICKASAW NATION, ADA, OK; AND HON. LARRY
NUCKOLLS, GOVERNOR, ABSENTEE SHAWNEE TRIBE, SHAW-
NEE, OK

STATEMENT OF HON. WILMA P. MANKILLER

Ms. MANKILLER. Thank you. Since we are chairing and I would
like to give other people an opportunity to testify, my testimony
will be brief, and then we have written comments to submit for a
formal part of the record.

I would like to thank you, Congressman Synar, and also thank
the staff, your staff and Congressman Richardson and his staff for
doing this field hearing in the state of Oklahoma. All too often,
Oklahoma is neglected and we have to fight to be included in many
of the things in Washington, D.C. As you know it is an ongoing
problem in many federal programs to make sure that Oklahoma is
included and not excluded because it is not considered to be a res-
ervation state. So it is an important signal to all of us in Oklahoma
that you are here.

One of the issues that [ wanted to comment on, and probably the
most important issue today for the record, is the issue of self-gov-
ernance. Our tribe is one of the first tribes that entered into the
self-governance compact, along with a number of other tribes, and
the self-governance program %1as allowed us to have control over
the allocation of our own resources. We are very concerned that the
U.S. government will see this as just another demonstration project
and will not make this legislation permanent.

I know that Congressman Richardson in the House and Senator
McCain in the Senate have both been interested in making this
legislation permanent, and we strongly support that. It has allowed
us to allocate the resources where they are most needed, and re-
spond to local needs, and it has been successful from our stand-
point. So we wanted to make sure that we are very strongly sup-
porting that.

I also believe that the self-governance project or demonstration
project, as it is now known, should include both the Bureau of In-
dian Affairs and the Indian Health Service. This piecemeal way of
dealing with self-governance just through the BIA is not going to
work. I think it has to be kind, of across-the-board.

Briefly, one of the other issues-—and this is explained much more
fully and at length—is the fact that still in the allocation of re-
sources for health care, Oklahoma tribes and tribal people are
under-funded. There has to be more equity in the funding for tribal
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people in Oklahoma. Governor Anoatubby has taken a leadership
role on making sure that we are funded.

Just to give you an example, in Oklahoma, the average health
care cost per person is about $2700 per year, less than $900 is
available, however, to individual Indian clients through IHS and
other federal programs. So that is a huge issue.

We are also very, very concerned that the message of self-govern-
ance that the United gtates Congress puts forward in these bills
gets filtered down to every level of the bureaucracy. Always there
are these great speeches about supporting tribal governments and
that sort of thing in Washington from the leadership, but it needs
to permeate every layer of these agencies, people we deal with on
a day-to-day basis. I think that is very, very important. As you
know, we have had chronic funding problems in Indian health care,
which limits our ability to provide health care. And that is also
more fully explained in the written testimony.

Health care is not the only issue we are concerned about. The
BIA funds for operating Indian schools are terribly insufficient. The
fact that our school, Sequoyah Indian School, has managed to pro-
vide a decent education to students with the kind of funding we re.
ceive today is nothing short of a miracle. And if we did not have
the kind of dedicated teachers that we have and staff there work-
ing with the students, then we would not be able to do the kinds
of things that we are doing now. Almost every year, the Cherokee
Nation Tribal Council augments the funding there.

Let me sum up by also [f)ointing out that finally and most impor-
tantly, that the Bureau of Indian Affairs now has a consolidation
program that would consolidate the Muskogee and the Anadarko
offices, which is both unfair to the tribes on the western part of the
state and to the tribes in this part of the state. If they choose
Tulsa, the people on the west side will have to drive across the
state to go to Tulsa. If they choose Anadarko, we will have to drive
across the state to go to Anadarko. There surely is a way of
streamlining those offices in a more efficient way so that the tribes
on the west side are served and we are served. I think that is very,
very important,

And I would like to make a couple of comments later on the trust
fund issue if there is an opportunity to do so. Thank you very
much. [Editor’s note.—The book Tahlequah, NSU, and the Chero-
kees can be found in the committee’s files.]

[Prepared statement of Ms. Mankiller follows:]
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TESTIMONY OF WILMA P. MANKILLER,
PRINCIPAL CHIEF OF CHEROKEE NATION,
BEFORE THE SUBCOMMITTEE ON NATIVE AMERICAN AFFAIRS,
COMMITTEE ON NATURAL RESOURCES,
U.S. [TOUSE OF REPRESENTATIVES
JANUARY 20, 1994

Mr, Chairman, my name is Wilma Mankiller; 1 am the Principal Chief of Cherokee
Nation, the second largest Indian tribe in the United States. 1 want 1o thank you for this
opportunity to teslify on behalf of my people on the importance of Seif-Governance and what
that term really means in Indian country. Before I begin I will point out that my writen
testimony addresses issues and problems that I will not get 10 in my oral testimony. So [ refer
the Chairman and the Subcomemitiee to my written testimony for a more complete statement of
Cherokee Nation's concems, especially in regard to Congressional support of indian ecoromic
development programs.

We at Cherokee Nation applaud your commitment to advancing the policy of Self-
Governance and your efforts to make it a permanent federal program. Cherokee Nation was
among the first tribes to enter into a Self-Governance compact with the United States under Title
III of the Indian Self-Determination and Education Assistance Act. Having just executed a
compact for ITHS programs last summer, Cherokee Nation has now assumed its responsibilities
as a Self-Govemance tribe 10 review and enhance the delivery of health services through
restructuring of the Cherokee Rural Health Network. We believe it is essential to the long term
success of our health programs that Seif-Governance be made permanent. We urge you to
consider including [THS within the scope of HR 3508 when mark-up begins.

The status of Indian tribes as sovereign governments, gspecially Self-Governance tribes,
places 2 heavy responsibility on both the tribes and the federal government to assure that health
programs for Indians are responsive to needs and lead to improvement of the overall health of
persons served by the Indian health care system. The solemn covenants to provide adequate
health care to the tribes made by the federal government were not merely gratuitous promises
to Indian people. Rather, these are obligations of the government arising out of treaties,
agreements, and statutory law in retum for cessions of millions of acres of land and other
significant considerations given by Indian people to the United Staees.

Despite Congress” lofty expressions in the Indian Health Care Improvement Act to
promote the highest level of health care for Indians, Congress has failed to provide adequate
funding to achieve the clearly-stated purposes of that Act. In Oklahoma, the average health care
cost per person is approximately $2700 per year. Less than $900 is available w0 Indian clients
through IHS and other federal programs.

We also feel that the complex funding mechanisms proposed by the President in his
American Health Care Security Act may be inadequate to fully fund the cost of delivering health
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services by Indian Health Service or Self-Governance tribes undertaking IHS programs at levels
consistent with the government’s trust obligations to Indian people. To be consistent with the
principies of Self-Governance, e feel that the Adminisiration should have consulted with the
tribes in drafting the [ndian and THS sections of the bill. We hope Congress listens carefully
to the tribes in the upcoming debate on national health care legislation and its impact on Indian

people.

The recent elimination of funding through the Centers for Disease Control, interrupting
a nymber of IHS AIDS programs, is an example of how funding cutbacks impact Indian country.
We are faced with an alarming increase in HIV-positive Native Americans and patients who have
developed AIDS. We are expanding our AIDS awareness programs just as the funding for AIDS
programs through IHS is being reduced. Essential AIDS ireatment drugs such as AZT have
been eliminated from the IHS pharmaceutical formulary. The wisdom of putting tribes in
control of their own destiny through Self-Governance will be seriously undermined if they are
denied the very resources necessary to make adequale health care available 10 Indian people.

By assuming full responsibility for planning, designing and implementing health, social
and educational programs and services previously undertaken by BIA or IHS, Self-Governance
tribes have become acutely aware of the inadequacies in the funding and the allocation of
funding appropriated by Congress for other Indian programs besides health care.

Chronic funding problems are by no means confined to Indian health care. Indian
education programs have experienced a similar fate throughout the 20th Century. Since the birth
of this country, the United States Senate approved some 400 treaties with Indian wribes, 120 of
which conlain education provisions. Nearly one billion acres of land were ceded by tribes in
these treaties which the federal government viewed in part as agreements to acquire Indian land
in exchange for education. Now, 125 years after the close of the treaty period, education
programs for Indians remain critically underfunded.

For instance, funds allocated by BIA for operating Indian schools are simply insufficiem
1o meet the basic education needs of Native American students. We have first-hand knowledge
of this problem through our experience in operaling Sequoyah Indian School on the highway just
west of this complex. The formula used to allocate BIA school funds, based on the "Weighted
Student Unit™ ("WSU") formula, continues to use dollar figures that were determined to be
grossty inadequate neatly four years ago. The national average of expenditures per student in
non-fndian schools is $5245, and in Oklahoma, $3791. BIA schools are allocated a paltry
$2,619 per WSU. The present BIA allocation should be increased to at least the $3399 per
WSU recommended by a BIA Working Committee 2 1/2 years ago.

Similar funding deficiencies have occurred in the Johnson O'Malley Program. JOM has
been a supplemental program since 1934,  Since 1986, JOM has been experiencing a
simultaneous steady decline in funding and steady increase in studemt participation. JOM
funding should be increased by at least 510 million per year from the current $23 million to $33
million per year in Order to match this sharp increase in student panicipation.
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Notwithstanding the general inadequacy of Indian education funding, our education
programs always secm particularly vulnerable in the struggle for federal dollars. Each year, for
example, desperately needed funds are set aside for Indian Adult Education programs. The mere
$1.5 million intended for FY 1994 has been diverted out of the program and into Flood Relief.
We do not question the merits of the Flood Relief program, but we do question the wisdom of
tapping of critically needed Indian education doliars.

Another area experiencing chronic problems is the funding of the government’s contract
support obligations under its annual funding agreements and 638 contracts with tribes, In past
years, BIA has consistently underestimated contract support needs, a practice which leads to an
inevitable shortfall in this item of cost. The shorifall in FY 1992 of approximately $16 million
was funded with FY 1993 programmatic dollars. Cherokee Nation feels that the BIA shouid not
have to siphon program funds to pay indirect cost obligations. A recent announcement in the
Federal Register indicates that the FY 1993 shorifall will be funded with 1994 contract support
monies, and this, in turn, will contribute to a potentially greater shortfall in FY 1995. Pan of
the shortfall problem can be attributed to the lack of incentive to keep indirect cost rates as
efficient as possible, Currently, the process actually tends to penalize those tribes with efficient
contract support cost rates. The Subcommittee should consider requiring the agencies (o develop
a methodology for addressing the tribes’ indirect cost needs.

The contract support cost shortfall problem is insidious, but the Bureau appears to be
doing little about it. This Subcommittee should confront BIA and demand a solution. We
recommend that BIA be required to prepare a 5-year forecast of contract support needs, that the
forecast be revised annually, that each year the projected needs be reporied to Congress and the
tribes, and that the projected need be included within Interior’s annual budget request lo
Congress. We suggest that you consider including fanguage to this effect in H.R. 3508.

Cherokee Nation and several other Self-Governance tribes feel that the Subcommittes
should also consider a clarifying change in Section 403(d) of H.R. 3508 relating to transfers of
federal funds to the tribes under their annual funding agreements. The Senate Committee has
interpreted this same language in Senator McCain's bill to authorize lump-sum payments to the
tribes on semi-annual or quarterly basis, but the Bureau and IHS appear to be taking the position
that they are nevertheless bound by Treasury regulations which would prohibit such payments.
We disagree with the agencies’ position but would request that you clarify Section 403(d) 1o
expressly authorize lump-sum payments under funding agreements entered into under Title NI
or the new Title [V of P.L. 93-638.

I wouid also request that the Subcommittee consider another clarifying change to Section
403(b)(1) of H.R, 3508, one which would expressly authorize tribes to include in their compacts
employment and training programs undenaken pursuamt to P.L. 102-477, the Indian
Employment, Training and Related Services Demonstration Act. The Departments of [nierior
and Labor appear (0 be waking the position that these valuable programs cannol be integrated into
a Self-Governance compact. Again, we disagree with their position but feel that the most
expedient solution would be a clarifying change 1o Section 403(b) of H.R. 1508.
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Again, Chairman Richardson, we greatly appreciate your interest in Indian issues and
your support for the Self-Governance project, 1 for one feel that Self-Governance has the
potential to occupy a centrai position in federal Indian policy in the coming century.
Accordingly, the manner in which Self-Governance is implemented in these early years of the
program, and the level of financial support it receives from Congress, will fix the course for the
program ovef the next decade or longer and will determine whether it ultimately succeeds or
bocomes yet another wrong turn among the many, many wrong tums in the history of Indian
affairs in our country. As this Subcommittee takes on the cause of Scif-Governance, it should
be aware that although the program has been federaily mandaled as a demonstration project for
several years, it has not been accepted at all levels of BIA and 1HS, We continue to experience
agency resistance to implementation of Self-Govemnance, especially within THS,

Because the purpose of the Self-Governance program is to enhance the inherent
sovereignty of tibal govemments and strengthen the govemment-to-government relationship
between the Umted States and Indian iribal governments, the program should be strictly limited
to specific, federally-recognized Indian tribes. Tribal organizations, alliances, and/or coalitions
which are nol federally recognized as tribes should not be admitted as direct participants in the
program. The Subcommiitee should consider adding language to the permanent Self-Govemance
bill making it clear that only federally-recognized tribes are cligible.

The success of the Seif-Governance program depends upon Congressional support of
offices of sclf-governance within Interior and Indian Health Service. For example, in the
Interior's office, one staff person performs all budget functions and coordinates finance activities
for more than 3100 million in self-governance funding. With the possibility of Navajo Nation
and numerous smaller tribes entering the program, funding through the program soon may
cxceed 3500 million per year, Clearly, the staffing of the office must be increased and its
operations adequately funded to accommedate the workload of such a rapidly cxpanding
program. With the gradual expansion of the Self-Governance program over the next several
years there should be proportionate increases in the financial support of the two offices of Self-
Goverance.

As more and more tribes are admitted into the Self-Governance program, and especially
if Navajo Nation adopts Self-Governance, the need to restructure and streamling BIA and THS
will become unavoidable. 1 would like 1o ask the Subcommittee to keep two considerations in
™mind as the process of resiructuring unfolds,

First, the growth of the Self-Governance program and the concomitant streamlining of
the agencies should not be viewed as an opportunity to cut back the funding of Indian programs.
Senator McCain has expressed his sensitivity to this danger and wamed against it. I think this
Subcommitice should also be vigilant against efforis to cut programmatic funding as the federal
agencies, once our principal advocates of Indian programs, play a smaller roll in the
management of Indian programs as a result of Self-Governance.
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Second, the Subcommities should ensure that the tribes themselves are consulted and
participate in the planning and implementation of agency restructuring. There is real danger that
the agencies will give only 1ip service to tribal participation.

An example of this has just occurred within the BiA here in Oklahoma. The Department
of Interior, after consulting few if any affected tribes and with atmost no planning, suddenly
announced about 12 days ago that the Anadarko Area Office would be consolidated with the
Muskogee Area Office and the combined office moved to either Oklahoma City or Tulsa.
Frankly, we were appalled that such a hasty, drastic move would be taken with little if any input
from the tribes.

I have always advocaled the streamlining of BIA. However, any streamlining should be
carefully planned, equitable, and involve meaningful participation of affected tribes.
Restructuring should occur across the board al all administrative levels of BIA, including the
Central Office. What has happened here in Oklthoma was a rash, virtually unplanned act of
budget slashing. We ask that this Subcommittes inquire inlo the Department’s decision to
combine the two area offices and determine whether any consideration was given to the
Department’s ability to discharge its trust responsibility to Oklahoma tribes and individual
Indians.

Once again, 1 want to thank the Subcommittee for this opportunity to testify and for its
decision to come here to Cherokee Nation to conduct this heanng.
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ADDENDUM TO TESTIMONY OF WILMA P. MANKILLER,
PRINCIPAL CHIEF OF CHEROKEE NATION,
BEFORE IOUSE SUBCOMMITTEE ON NATIVE AMERICAN AFFAIRS
JANUARY 20, 1994

In addition to the Self-Governance issues raised in my oral testimony, { would like 10
bring a few important iegislative initiatives to the Subcommittee’s atention relating to economic
development. The Self-Govemnance is only one side of the coin of Indian sovereignty: the other
is 1ribal economic self-sufficiency, the achievement of which will require substantial support
from Congress.  We ask that the Subcommitiee consider the following recommendations,

1. EXTENSION OF OVERSEAS PRIVATE INVESTMENT COVERAGE TO
INVESTMENTS IN INDIAN COUNTRY.

The Subcommittee may recall that in 1992, 5. 2746 was introduced into the Senate. This
bl would have extended 1he jurisdiciion of OPIC and the benefits of OPIC's programs, which
include grants, loans and political risk insurance. to private invesiments in tribal businesses and
enterprises. We feel that the exiension of OPIC jurisdiction and programs to Indian country is
consistent with the organization’s primary mission of fostering development, as well as its
secondary goals of improving 1.5, competitiveness, stimulating trade, and crealing American
jobs. The truth is, Mr. Chairman, that you do not have to travel to South America to find the
depressed economic conditions of Third World countries. The same conditions can be found in
mos! Indian areas, communities and reservations right here in the UJ.S.A.

Tribes such as the Cherokee Nation have actively sought private investment in the past,
Investors, however, often are hesitant to make financial commitments due to the complicated
trust status of Indian lands, the lack of infrastructure in Tribal areas, and the unfamiliar political
organization of Indian and Native communities. Extending OPIC programs to private
investments in Indian areas would help overcome investors’ fears and stimulate desperately
needed economic development.

II. INDIAN TRIBAL BOND ISSUANCE REFORM

The Securities Act of 1933, as amended, requires that all securities which are publicly
offered be registered with the Securities and Exchange Commission unless there is an applicable
exemption. There is no exemption for securities of Indian Tribal Governments. Thus, the bond
issues of Indian tribal governments have relied on one of two exemptions—either the securities
have been s0ld on a private placemeni basis to institulional invesiors (as was done with the
Cherokee Nation bonds) or they have been secured by a letter of credit from a financial
institution (as was done by the Warm Springs Tribe of Oregon).

The need for Indian Tribal Governments to rely upon the private placement or the letier-
of-credit exemptions resulis in a smaller market of invesiors as well as considerably higher cost
of capital than if the securities couid be publicly offered. Furthermore, the securities issued by
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states, political subdivisions of states, and public instrumentalities are expressly exempt from
registration under the 1933 Acw

We feel that the appropriaic amendments 10 the 1933 Act placing the securities of Indian
Tribal governments on the same playing field as the secunties of other governments would
correct an inequity and enhance the compenitiveness of iribal povernments tn capital markets.

. BUY-INDIAN ACT/MINORITY BUSINESS PERFORMANCE BONDING

Presently, only BIA and [HS are authorized 10 give preference to Indian-owned
businesses under the Buy-Indian Act of 1910. Congress voled to amend the Act in 1988 to
include all federal expenditures within Indian Country. However, the amendment was pocket
veloed by the President and though laer reintroduced, no action was taken.

We recommend that the Subcommitice consider introducing legistation similar 10 the 1988
Buy-Indian Act amendments. However, we suggest that the “bond guarantee” programs of the
1988 amendments for small contraciors be reviewed carefully 10 ¢nsure that it gives meaningful
assistance to qualified contractors who are unable o secure bonding elsewhere,

IV. MORTGAGE REVENUE BONDS

Under current law, Indian housing authorities may issue mortgage revenue bonds only
if they do so in accordance with stale law and persuade the state to share its bond authority.
Such sharing is unlikely, given the number of conslituents that compete for this prize. In the
past, we have urged Congress to change the law to grant the authority for Indian housing
authorities to issue morigage revenue bonds independent of state law. No legislative action has
been taken on this consideration.

Because of the special needs of housing in Indian Country, Congress should teconsider
enhancing the mortgage bond capacity of Tribal and Indian housing authorities. If issuance
authority independent of state law is unacceptable, a less favorable but nevertheless beneficial
step would be an allowance for states to increase their bond capacity with 2 portion of that
increase 1o be dedicated to Indian housing needs.

V. TOURISM

On August 4, 1993, Cherokee Nation staff offered testimony in a Joint Hearing before
the Subcommittee of Aviation and the Subcommittez on Surface Transportation in support of
H.Con.Res 110, calling for the President 10 convene a White House Conference on Tourism,
The Cherokee Nation sees tourism as a viable growth industry for Indian economies. Obviously
many of the state and local tourism iniliatives agree because of the emphasis placed on
promoling Indians or Indian events as lourist altractions. This is especially true in
Oldahoma—which is an irony to many Indian people, who fail to realize any benefit from a
substantial portion of these Indian promotions.

2
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Even with this interest in American Indians. tribes are overlooked as potential partners
in tourism. A notice of proposed rulc-making was issued by the United Staies Travel and
Tourism Administration in Volume 58 Number 13, Friday. January 22, 1993, of the Federal
Regisier. In the proposed rules, the Travel and Tourism Administration proposed a matching
grant program fof inlemational tourism trade development. Eligible applicants were “programs
which shall at a minimum involve the panticipation of two or more States: one or more Stales
and onc or more political subdivisions of the States: or one of more States and one or more
nonprofit organizations,” plus other programmatic qualifiers. Indian tribal govemnments were
not specifically identified as cligible applicants. As we have discovered, unless tribes are
specifically identified, they oficn are presumed to be exciuded from program eligibility.
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Mr. SYNAR. Bill.
STATEMENT OF HON, BILL ANOATUBRBY

- Mr. ANOATUBBY. Good morning, Mr. Congressman. We certainly
appreciate the opportunity to be here today. Obviously you have
the v;ritt,en testimony, we appreciate you entering that into the
record.

Mr. SYNAR. Bill, pull that microphone a little bit closer. Can you
hear him in the back? There you go.

Mr. ANOATUBBY. We certainly share many of the same concerns
that Chief Mankiller does.

As far as self-governance is concerned, we are also a tribe that
is participating in self-governance with the Bureau of Indian Af-
fairs. We believe that that office should certainly be given the at-
tention that it needs at the Washington level. We have had a little
difficulty in getting funding to Chickasaw Nation. We believe that
they are under-staffed. And I do not mean that we need to add a
bunch of other folks over there, I think there needs to be some
sharing of resources within the Bureau of Indian Affairs to assist
this office.

In addition, Indian Health Service is setting up an Office of Self-
Governance and again, this could be duplicative. I believe the Na-
tional Congress o? American Indians passed a resolution which
would ask the federal government to set up one office of self-gov-
ernance. | am not sure about the other leaders, how they feel about
this, but I personally believe that could be more efficient as long
as they get the support from Congress and from the administration
that is required for it to function properly. It would be much more
efficient.

And in addition, relating to self-governance, we have a govern-
ment-to-government relationship with the federal government. And
as far as that is concerned, I believe that all agencies of the federal

overnment who have programs which are intended to benefit the
ndian population, that those programs should also be included in
the self-governance program or the self-governance effort.

I know that there are some moves already being made in addi-
tion to Indian Health, some in the Department of Labor and other
agencies, to consider this concept. But it is one that can make the
future of Indian tribes and its people and the services that are pro-
vided to its people much more efficient and will meet the needs of
its people much better than any large government such as the fed-
eral government could do. It brings the decision-making down to
the local level and it also allows the elected officials of an Indian
tribe to be accountable to its constituency, much more accountable.
And we are able to provide the programs much better.

Other issues, of course gaming, we believe that Congress in its
consideration of the amendments to the Gaming Act, we ask that
our representatives and those people who are most interested in
dealing with the needs of Indian people, give it special attention
and protect what we have. I know there has been an effort across
this country to diminish the ability of Indian tribes to function
within the gaming arena and mostly it is coming from other gov-
ernments and those who maybe feel like they should have jurisdic-
tion over these things. As far as the Chickasaw Nation is con-
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cerned, we derive considerable income from our gaming operations
and it provides many programs that we could not offer otherwise
if that income was not there. So we need the protection of Congress
on this issue.

Education, housing—you know, we always have to ask for hous-
ing. We appreciate Congress including housing in the budget this
last year and we hope that that will continue in future years. We
echo the words of Chief Mankiller that Indian Health Service needs
to be given appropriate funding, but with this new health reform
that is being considered in Congress right now, we need to protect
Indian Health Service and the special relationship that we have,
Indian tribes and the United States government, and it is also an
opportunity for Indian Health to be better funded so that it can
serve the needs of our people,

Thank you very much for being here. Thanks for the opportunity
to say a few words to you.

{Prepared statement of Mr. Anoatubby follows:]
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Testimony of
Bill Anoatubby, Governor of the Chickasaw Nation
Before the House Subcommittee on Native American Affairs
January 20, 1994
Tahlequah, Okiahoma

Mr. Chairman, on behalf of the people of the unconquered and unconquerable
Chickasaw Nation, we bid you and the members of the House Subcommittee on Native
American Affairs welcome to Oklahoma, the state with the largest concentration of
Native Americans.

My name is Bill Anoatubby, and 1 am the governor ofthe Chickasaw Nation. One
of the Five Civilized Tribes, the Chickasaw Nation encompasses more than 7,648
square miles of south central Oklahoma. The Chickasaw Nation is unique among the
relocated tribes of America in that we did not trade cur homelands for new lands in the
West; we purchased our lands from the Choctaw Nation. Qur tribal population places
us as the 13th largest Indian tribe in the United States, according to the 1990 Census.

We are pleased that the House Subcommittee on Native American Affairs has
enabied us to bring our concerns to you directly. There are many issues facing Indian
tribes today and we are struggling to deal with them all. In order that the primary
concerns of the Chickasaw Nation might be presented to you in an eagy-to-understand
format, this testimony is divided into sections, by federal agency of concern and not
necegsarily by importance. Following the agency headings are some areas of general

concern which might not directly apply to specific federal agencies.

B { Indian Affai
! Office Consolidati
The Bureau of Indian Affairs has long been a friend to the Chickasaw Nation.
Wehave enjoyed a most cooperative working relationship with the B1A on both an area-
and agency-level. The high degree of sensitivity displayed by the Muskogee Area Office
in dealing with the Five Civilized Tribes is a teatimony to the emphasis which this
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federal agency has placed on the policies devised and enacted by Congress.

Historically, the Five Civilized Tribes have been shown great deference by the
Congress and by the United $tatea Government. We have been dealt with separately
on many igsues of importance, including the methods used to administer trust and
restricted property belonging to our citizens in eastern Oklahoma. Numerous federal
|laws have been adopted by Congress which deal directly and strictly with the Five
Civilized Tribes. Qur various tribal relationships with the United States have been,
at times, strained; however, the Chickasaw Nation was one of the very first tribes to
sign treaties of peace with the United States. We were alliea of the United States in the
fight for American independence. Our warriors fought alongside the men of General
George Washington, often making war against other Indian tribes who had sided with
the British. We put the lives of our young men in jeopardy because we were fighting
for the ideals espoused by the fathers who were hoping to build a new country. We, too,
believed in those ideals and we worked alongside our frienda in the fight for indepen-
dence.

Our efforts, our friendship and our sacrifices were rewarded with the forced
eviction and removal of our ancestora from their homelands. This, we also accepted and
eventually we founded our new nation here in Indian Territory. We overcame the
hardships which were presented to us. We accepted the challenges which we found in
our paths, We made new friends and we worked hard to establish our own new
government. The government founded by our ancegtors relied heavily-- as we continue
to do today-- on the special government-ty-government relationship that gur two
mighty nations have enjoyed for so long,

Today, we are informed that the federal government is planning to consolidate
the Muskogee Area Office of the Bureau of Indian Affairs with the Anadarko Area
Office. Before such action ie taken, it is imperative that arduous and careful
consideration be given to the special relationship which has developed between the
Five Civilized Tribes and the United States. Congress has recognized this relationship
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time and time again. The Five Civilized Tribes have historically been dealt with
separately from other tribes because of their unique qualities and the requirements of
that retationship. It is the responsibility of the United States, through treaties and by
law, to act ag and to serve as our trustee to the very best of the federal government's
ability. And, while we respect the needs of the federal government for streamlining and
elimination of waste, we nevertheless expect the federal government to respect its
commitment to the Five Civilized Tribes in the making of such decisions which have the
potential for long-term impact upon our people.

The decision to consolidate the two area offices was one which was made without
consultation with the leaders of the tribal governments. It is a decision which is
deserving of more study. It is a decision in which we must take part.

The needs-- even the legal requirements-- ofthe tribes located inthe eastern part
of Oklahoma are different from the needs and legal requirements of the tribes in
western Oklahoma. Attempting to consolidate the services of both area offices will
result in confusion and, we fear, loss of the same high quality of representation we have
come to know and expect from the Bureau of Indian Affairs. The trust responsibility
alone which is owed to the various tribes in Oklahoma must be given adequate
congideration in making such a decision.

Should the government find legal bagis to carry out its plan for consolidation of
the two area offices, and regardless of the final decision which is made, we urge every
congideration be given in arriving at the location of such a combined area office.
Locating that office in Qklahoma City is, in our Opinion, not the best solution.
Oklahoma City was part of what was known as “Unassigned Lands.” It was nevera part
of Indian Country and, consequently, it should not be considered as the site for a
combined BIA area office. We suggest and highly recommend that Tulsa be the gite for
such an office. Tulsa is located inside Indian Country. It has a history which is rich
in Indian culture. It has the conveniences and the services which can only be offered

by a larger metropolitan area. Tulsa i8, in our opinion, by far more preferable than

3



Oklahoma City.

The Chickasaw Nation is fortunate to be one of the tribes selected to participate
in the Bureau of Indian Affairs’ self.governance program. In that process, we have
fvund the Bureau of Indian Affairs to be most cooperative in providing assistance. Qur
expertences to date indicate that the BIA has taken self-governance seriously and that
the commitment of the BIA to the program is without equal among other federal
agencies.

We strongly support the BIA's efforts in seif-governance; however, it is easy to
see that the current staffing of the BIA is causing problems in processing and
negotiating compacts with the various tribal governments involved in self-governance.
Adequate staffing must be provided to the BIA in order that it may successfully
complete this long-range effort.

Self-governance finally affords the tribal governments the ability, the opportu-
nity and the authority to truly provide for their respective citizens by meeting the
specific needs of the various tribal governments’ constituwencies. We commend the BIA

for working so hard to make self-governance the reality that it has become.

Indian Health Sexvice
Self-Governance

The Indian Health Service is also embarking upon the road to self-governance.
The Chickasaw Nation is only beginning the process with the Indian Health Service;
however, the I[HS approach to self-governance is far different from that taken by the
Bureau of Indian Affairs.

Beginning with the implementation of the Public Law 93-638, the Indian Self-
Determination and Education Assistance Act, the [HS has set its own path, and that
path has been one that is far different from other federal agencies. In self-governance,

it appears that the Indian Health Service is again clearing a path through its own

4
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internal bureaucratic jungle.

Although we are just beginning sell-governance with the Indian Health Service,
we have already experienced an attitude which is not truly conducive to the free
exercise of tribal governmental powers and authorities under self-governance pro-
grams. This lack of freedom is due, in part, to the hierarchical and somewhat
convoluted machinations utilized by the Indian Health Service in arriving at its
managerial determinations. Despite these internal problems in dealing with the THS,
we continue in our efforts.

As with the BIA, we believe that the Indian Health Service could better serve its
functions under self-governance ifit were made a permanent program. One ofthe main
problems is the lack of staffing to adequately carry out the functions and responsibili-
ties under sell-.governance. The [HS approach has been to add staff to care for self-
governance and thus they have created an entirely new tier within their own
bureaucracy. This method appearstobe unwieldy and should perhaps be re-examined.
Medical Staffing Concerns

There is a special relationship between tribal governments and the federal
government in the provision of medical’health care to the Indian people. This
relationship exists not just because of treaties between the various tribes and the
United States, but because it is a method whereby nations are dealing with nations on
a government-to-government basis. Through the years since its advent in 1955, the
Indian Health Service has become the primary health care provider and is relied upon,
in some cases exclusively, by the Indian people.

Thereis a hospital located inside the Chickasaw Nation which, when it was fully
staffed, had 20 physicians. It now has only five physicians on staff, yet the patient load
hag increased dramatically. The Indian Health Service has responded to the need for
clinical physicians at the facility by engaging the services of flow-through contract
physicians, some of whom are only at the hospital for five days. This provides

inconsigtent health care and i3 extremely costly.
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We are concerned that the Indian Health Service is not placing sufficient
emphasis ontherecruitment of physicians or onthe retention of those physiciana which
are already employed by the IHS. The quality of overall health care provided through
the Indian Health Service for the Indian people has deteriorated and, in these times of
nationat concern aver health care for all Americana, the single most important agency
in the provision ofhealth care in Indian Country is simply not meeting the needa of the
[ndian community. The Indian Health Service should be encouraging the recruitment
of capable physicians so that its facilities might be fully ataffed and cperated with the
utmost efficiency and care for patients.

Health Care Reform

Thereform ofthe health care industryin the United Statesisanimportantissue.
The Indian Health Service has long been providing rationed health care to the Indian
people and we must make certain that the services already being provided by the IHS
is not eliminated, reduced or restricted.

Although there are now more than a dozen proposed plans to institute major
health care reformain the nation, Indian tribes must concernthemselvea with ensuring
that the services provided by the Indian Health Service are maintained and provided
in addition to any other services which will be mandated by federal health care reform.
The services called for in President Bill Clinton's Health Care Reform Act do take into
consideration the services already provided by the Indian Health Service; however, the
minimum health care package being proposed is more than is available or is being
provided by the IHS. Indian people deserve no less than other Americans whenit comes
to adequate health care. Funding for the Indian Health Service must be increased in
order that Native Americans receive the same type and level ofhealth care services as
will all other Americans.

The Oklahoma City Area of the Indian Health Service provides services to the
largest single concentration of Indian people. In fact, 23% of the users of IHS facilities
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- resideinside Oklahoma. Yet, when it comes to funding provided to the various IHS area
offices for operations and services, the Oklahoma City Area receives only about 13% of
the THS funds allocated for the areas operated by the Indian Health Service. Ona per
capita basis, the Oklahoma City Area is the lowest-funded area in the entire Indian
Health Service.

It is not logical or reasonable that medical’health services which are provided
through |HS facilities in other areas are not available in Oklahoma because of a lack

of sufficient funding.

Economic Development

Indian tribes are striving to attain economic self-sufficiency through the devel-
opment of their individual tribal economies. Such efforts have been repeatediy
encouraged by the Congress and by the various agencies ofthe federal government. The
tribes have eagerly accepted the challenge through their entry into the world of
business, yet there seem to be few incentives offered by the federal government to
encourage the development of true tribal economies.

Those incentives could be accomplished through the federal government's
further encouragement of economic development in Indian Country throughout the
United States. Tax benefits and other incentives are heipful, but such incentives do
little good if companies and businesses are not encouraged to take advantage of the

added benefits of doing business in Indian Country.

Terminology in Federal Legislati

Through the years, tribal governments in Oklahoma have been overlooked or
omitted from legislation coming from the Congress due to the use of the term,
“reservation,” when defining applicability of programs or funding. With few excep-
tiong, there are no reservations in Oklahoma, yet there is indeed “Indian Country” in

the state, and parcels of land which qualify under the federal definitions of Indian
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Country abound in almost every county.

Because the tribes in Oklahorma are struggling just as hard, if not harder, than
tribes which are located on true reservations, they must be included in federal
legistation which address problems and solutions in Indian Country. We suggest the
more readily applied term, "Indian Country” be used in language contained in federal

legisiation.

Mr. Chairman, it has been an honor to be able to meet with you and to present
this testimony before the Subcommittee. We appreciate your coming to Oklahoma and
liaten tous. Welook forward to working with you and the members of the Subcommittee

on these and other issues of importance in the years to come.
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Mr. SYNAR. Larry, welcome.
STATEMENT OF HON. LARRY NUCKOLLS

Mr. NuckoLLS. Thank you. First, I would like to thank this Com-
mittee for allowing me to testify and your efforts, Congressman
Synar and Chief l\fankiller for giving us the opportunity for you to
come to Oklahoma.

There are some issues that I would like to be able to discuss with
this Committee today. We have been a tier one tribe since 1990.
This is one of the first agreements that my tribe as a government
had entered into in any type of agreement with the United States
since 1890 and the treaty of 1860. We felt that it was going to be
another good government relationship, government-to-government,
our government with the United States.

I would like to comment on some problems that we have experi-
enced and some recommendation. I personally negotiated the BIA
compact and this past year, in 1993, 1 personally negotiated the
IHS compact. I think there are some problems in the areas when

ou negotiate a compact with the Indian Health Service and they
Kave established their own office of self-governance. That is not
fair, it is not equitable and it definitely is not honorable. When you
have to negotiate with an ncy of the federal government, vying
for their dollars as they vie for the dollars out of Congress. My big-
est concern in that area—at least with the Bureau of Indian Af-
airs, we had an office of self-governance that we felt like was reli-
able with integrity where they would be able to move forward with
us and assist us as an advocate. IHS, we have not found that to
be the case.

A fine example of shortfall funding 1 think that this Committee
and Congress needs to look at, historically BIA has utilized the
shortfall funding to fund the tribes rather than using programmic
monies and administrative dollars. The classic example—I] would
like to be able to comment on this—our annual funding agreement
this year has been shortfalled in the decrease by some $170,000
where the Bureau of Indian Affairs, their stable funding has not
been decreased. So in one hand, we do have a government-to-gov-
ernment relationship. On the other hand, when you are dealing
with the bureaucracies and the agencies of the federal government,

ou end up sometimes losing. We historically have gone in after the
Kard dollars, programmic dollars, administrative dollars, but this
year in the 1994 annual funding agreement, we are taking a de-
crease. Those are some of things that we are running into.

And the Absentee-Shawnee, we do support permanent legislation
for self-governance. What little that we have been able to partici-
pate in the major line items we hiave had, made a difference to this
date in that we have been able to serve more people in education,
our tribal courts have been able to expand, our police department
has been able to expand.

The stable funding that four tribes from the northwest has re-

uested and received for 1993, we are asking this Committee for
that support. We are seeking now our stable funding base.

The recommendations I think that our tribe would have since we
have been in it since the inception, since 1990, would be that Con-
gress take a real hard look on how the Bureau of Indian Affairs
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funds the shortfall of the self-governance tribes. I cannot reiterate
enough that rather than using shortfall to offset the expenses of
the administration of the federal agency, they are using the short-
fall money to finish up our annual funding agreements, and it is
really terrible in that they are not streamlining, they are not doing
anything over there, at least on the Bureau side, to modify their
administrative costs.

Qur tribe has feit the wrath of it in this year’s funding agree-
ment. We are a small tribe, we feel like it is a ernment-to-gov-
ernment relationship. Indian Health Service and the Bureau of In-
dian Affairs are agencies of the federal government, they are not
the federal government, they are not the United States of Amer-
ica——they are an agent. They do have trust responsibilities but at
the same time, our agreements are not with BIA and IHS, it is
with the United States.

To sum up, we have presented written testimony for the record.
A summation here is that we are requesting support from this
Committee to the Appropriations Committee on stable funding,
And again, I do appreciate being allowed to come forth on behalf
of my tribe to testify.

Thank you.

{Prepared statement of Mr. Nuckolls follows:}

86.834 95-2
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Congreasman Bill Richardson
Chairman

Subrcommittee on Native
American Affairs

1522 Longworth H.0Q.B.
Washington, D.C. 205i5

My name is Larry Nuckolls and I am the Governor of the Absentee
Shawnee Tribe of Oklahoma. At this time I would like to thank this
Honorable Committee for the opportunity to testify on behalf of the
Absentee Shawnee Tribe of Indians of Oklahoma. I will be giving
testimony to this Committee today on our efforts and our attempts
as a sovereign for self determination through the Demonstration
Project of Self Governance. I feel with the experience that we
have gained through our efforts to succeed in this project can
assist other Tribal Governments to be successful in the future.

First I would like to tell this committee something about the
Shawnee. The history of our Tribe has been a long journey that
started in the Ohio area in the 1700‘s to today‘s location in
Oklahoma. Even though our existence began with what we Shawnee call
the Creator, we feel that as a Sovereign Nation from time to time
we must evaluate our position and then weeek resolution for the
benefit of our people. Through compacts and agreementa with the
United States it strengthens our position as a Sovereign Nation and
again as a true government.

As the Governor of our Tribe I was the first of our modern day
leaders to enter into a compact with the United States, the first
such agreement since 1890 and the Treaty of 1860. It was in 1990
that I signed thie Compact and to this day, I believe that it was
then the beginning of a new relationship between the United States
and the Absentee Shawnee Tribe.

This Compact that we as a Sovereign participated in allowed our
Tribal Government to begin to take our rightful place with other
Sovereigns within these United States. This Compact was a first in
over 100 years that allowed our Government to implement much needed
programs that we determined were needed for our people rather than
the federal government. With this Compact and the savings of
Tribal resources in the beginning years of the Compact we were able
to serve more people than the Bureau of Indian Affairs had in the
past.
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As we experienced a period of sovereignty with the added resocurces
through self governance, we also experienced federal agencies that
were hostile to change. These agencies of the federal government
have in my opinion completely ighored the Acts of Cohgress. Our
Government has moved steadily forward regardless of these acts of
hogtility and the shortfall of funding even in the face of
adversity with these agencies that reprasent the United States. Wwe
have continued to use our resources and offset the shortfall of
funding in an effort to insure our own self determination and
through self governance.

The Government of the Shawnee believe that these Compacts that we
have entered into are with the United States and not with the
Pureau of Indian Affairs or the Indian Health Service. These
agencies of the federal government are not governments of their own
making, but are merely agents that carry out the trust
responsgibilities of the United States. We have consistently
identified needs for more resources than the Bureau of Indian
Affairs has agreed to in our annual funding agreementa.

We have over a four year period identified numerous shortfalls in
the area of housing, education, police protection, courtse, health
care, soclial services and human resources. We have repeatedly been
denied our fair share of funding sources by the Bureau and the
Bureau of Indian Affairs continues to ignore Congressional Acts to
streamline and reduce their adminstration. The Bureau it appears
has in the opinion of this Governor made every effort to insure
that this demonstration project will fail.

The Absentee Shawnee has also entered into a Compact with the
Indian Health Service for 1994. [ negotiated this Compact as well
as the firat Bureau of Indian Affairas Compact for our Tribe. The
problems that we expérience with the Bureau of Indian Affairs are
now the same as with the Indian Health Service except for what I
consider one major issue. My conc¢ern is, the Indian Health Service
operates their own office of self governance. It is and atill is a
serious question of fair and honorable negotiations even among
honorable participants. When the Bureau of Indiana Affairs first
started the process we had what I consider at least an impartial
self governance office to negotiate with my tribe, unlike the
negotiations with Indian Health Service. It is my belief after
negotiating with both agencies of the federal government that their
intention may on the face be well intended, but the difficulty that
we self governance Tribes experience is by no means of the
imagination fair and equitable.
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We would recommend to Congress and this Committee to take the
appropriate steps in not allowing these agencies of the federal
tovernment to  use shortfall funding in our annual funding
agreementsa, instead use Program Funds and Administrative dollars to
fulfiil annual funding agreements for self governance Tribes. The
agencies should use these funds for their shortfall when they
streamline and reduce their adminstration. The classic example of
short fall funding is our Tribe’'s FY-94 Funding Agreement where we
were reduced in excess of $5170,000.00. At the game time the Bureau
of Indian Affairs has increased their stable funding, while we as
a sovereign with a Compact have taken a decrease.

The Tribe’'s overall economic and social standing has altered little
in the previous four years of compacting. We are cognizant that no
single program or activity can adegquately address all situations
taced by our membership, however, by continuing to utilize Tribal
resources plus a carefully planned and organized approach to our
locally established needs will result in success for our
membership.

The intent of Congress and the Clinton Administration for re-
inventing Government has gone on deaf ears. On October 26, 1993 the
President signed Executive Order 12875 that allows for waivers to
local,State and Tribal governments to encourage a better government
to government relationship. Even with a Presidential Executive
Order and Acts of Congress we continue to have difficulties in
obtaining waivers with the Bureau of Indian Affairs and Indian
Health Service. Without the approval of waivers we cannot
ef fectfully attain what the President and Congress intended self
governance to be.

OQur Tribe throughout the years has relied upon the federal
government's assistance and resources for our self determination.
Through self governance and Tribal initiative’s our Government has
developed an infrastructure of Government to insure economic
stability. We have created a political sub division by a
legislative Act and developed a Tribal Development Authority. This
body politic’s goal i3 to develop economic enterprises that
stimulates Tribal employment. Upon reveiw of the 150 employee’s of
our government and including all Tribal enterprises we found that
cur employee’s annual wages were 60 per cent below the 1990 census
report for the average family income. Our beleif is if we can
attain economic stability we become less reliant on the federal
Government. We have applied for waivers for this body politic and
as this date we have receive no reply. If waivers are granted to
this Tribe we can then begin to raise the guality of life for our
members through our efforts in economic development.

3
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After reviewing our efforts in the demconstration project and the
difficulties that we as a sovereign experienced with the Bureau of
Indian Affairs. We feel that stable funding is the only avenue thia
sovereign has to enable for our Government to improve the overall
economic conditions and the general welfare of our pecple.

We ask this Honorable Committee for support on behalf of this
sovereigns request for stable funding to the Houee Sub Committee
for Interior appropriations. [f we are succeasful we will be the
fifth Tier one (1) Tribe to receive stable funding. Our Tribe has
determined that the funding level that we request ies based on what
we could have received in the negotiation procees with the Bureau
of Indian Affairs and on our unmet needs that has lacked adequate
funding through the years. This funding requeet ie for $2.6 million
which includes Indirect Cost.

With our request for stable funding and with the support of this
Committee, this sovereign can began to take its rightful place with
other Governments. It will allow our Tribe to began to properly
plan a future without the negotiation process with the Bureau of
Indian Affairs annually for our people. This will allow us to
utilize needed Tribal reasources to eestablish economic stability and
rely lees on the federal agencies of the United Statea. The stable
funding will finally allow us to determined our future as a
sovereign Government.
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United States Department of the Interior ﬁ&

BLREAL OF INDHAN AFFAIRS

ANADARKO ARFEA OFFICE
P.O. BOX 368
ANADARKO, OKLAHOMA 73005

L% REPLY NEFEE TV

Larry Nuckolls, Governor
Absentee Shawnee Tribe of Oklahoma

2025 5. Gordon Cooper
Shawnee, Oklahoma 74801

Dear Governor Nuckolls:

The Absentee Shawnee Tribes Higher Education Scholarships base
funding amount for self governance purposes, as explained in my
November 3, 1993 memorandum, is $42,545.

At the time the Ahsentee Shawnee (resclution A5-88-66); Citizen
Band Potawatomi (resolution Pott-88-72): Jowa (resolution I-88-48);
Kickapoo (resolution K-33-27); and Sac and Fox (resolution sSF-ga-
100) ; Tribes decided to contract their portione of Shawnee Agency
programs the Tribes met, devaloped and unanimously agreed to the
formula that was utilized to divide the Agency resources for P.L.
93-638 contracting purpcses. The resulting percentage share of
programs by Tribe in accordance with that agreed upon formula was
Absentee Shawnee 21.3%; Citizens Band Potavatomi 31.7%; Iowa 7.4%;
Kickapoo 17.5%: and Sac and Fox 22.1%.

The FY 1990 Shawnee Agency Higher Education Scholarships funding
that was divided among the contracting Tribes in accordance with
the agreed upon formula was $180,300.

The Absentee Shawnee Tribes 21.3% resulted in an FY 19%0 allocatien
of $38,400.

A Congressionally mandated .52% general reduction resulted in an FY
1991 allocation of $38,200.

For ¥Y 1992, the FY 1991 general reduction ($200) was restored, a
9.2546% general inCrease ($3,600) and 638 pay cost ($545) were
added which established the $42,545 Schelarship program base for
self governance purposes.

The assertion that the Shawnee Agency and the Area 0Office in 19%0
unilaterally moved Absentee Shawnee Higher Education Schelarships
funds in the amount of $39,36% and Adult Education funds in the
amount of $5,503 to the Sac and Fox Aid To Tribal Government line
item is not true.

The Cklahoma Area Education Office and the Central Office Education
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Office were contactsd and requested to provide this office with
docunented evidence to support the above allegation.

The Cantral Office Education representative denied providing such
information to the Oklahoma Area Education Office. The Oklahoma
Area Bducation Program Administrator could rfind no evideance vhere
Absentea Shavnee Scholarships nor Adult Education funds were moved
to the Sac and Fox Aid To Tribal Government program. The Bducation
Program Administrator did find documented evidence that in June
1990 the Shawnes Agency, at the request of the Sac and Fox Nation,
reprogrammed the Sac and Fox Nations shares of Scholarships and
Adult Education funds to the Sac and Pox Nation Aid To Tribal
Government program for inclusion in a CTGP contract,

The Oklahoma Education Program Administrator has assured me that
his office will clarify to you the srror or misunderstanding which
occurred during the diaslogue between his ataff and your self
governance staff.

I suppert your Tribea efforts to achieve tha goal of self
govarnance. As I have sxpreassd to all parties during pre-
negotiations apnd nagotiations I am equally responaible to all
twanty~four (24) Tribes within the Anadarko Area and therafore hava
determined each Tribe, regardless of size, (population or
otherwise) would raceive an equal share of Area Office funds, My
support 1ls further evidenced by tha fact I have cpted not to
astablish a residual amount for trust service functions assumed by
the Area Office under self governanca, as to do sc would have
reduced the amount of funds avallable toc salf governance compact
Tribes, thereby reducing their chancaes for success.

Sincerely,
LS Labd, %
Area Director
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Absenter Shatomee Tribe of Gklahonm ot o e

2025 $. Gurbon ooprr Semorak

Sisonre, Phlahoms 74801 Laery Rurkells
|405) 275-4030 FAX: 275-5837

November 2, 1993

L.W. collier, Area Director
Anadarko Area Oftice

Bureau of Indian Affairs
P.C. Box J6B

Anadarko, 0K 71005

CERTIFIED MAXL - RETURN RECEIPT REQUESTED
Dear Mr. cCollier:

As a resylt of our telephone conversation of November 1, this
office assigned our Tribal Office of Self Governance staff to
pursue the issue of our conflicting Higher Bducation Scholarship
allocation.

The Office of Indian Education was contacted and Mr. Ron Ellis
was unable to shed any light on the discrepancy, howesver, Mr. Ellis
agreed to contact Mr. Joe Herrin [(202) 208-7658)], of the Central
Office concerning the matter.

At approximately 9:15 a.m., Mr. Bllis contacted the Tribe and
provided the following information pursuant to ths issue.

According te Mr. Ellis and Mr. Herrin, in 19%0, the Shawnee
Agency unilaterally moved Absente#a Shawnee Higher Education
Scholarship funds in the amount of 539,369.00 to the Sac and Fox
“Aid To Tribal Government®™ line item, and further moved Absentes
Shawnee Adult Education funds in the amount of $5,503.00 to the Sac
and Fox "“Aid To Tribal Government® line item.

A zearch of our records reveale no Bursau notification of this
movement of funds to tha Absentse Shawnee Tribe, nor doss there
appear any forms of conaent by the Tribe to authorize the re-
programming of those funds.

Mr. Ellis and Mr. Herrin continue their information by
indicating that, in 1991, the Shawnes Agency moved the sum of
$318,200 to the Absentee Shawnee Higher Education Scholarship line
item.

From 1982 through 19%4, Higher Education Scholarships line
iteas are "o%, with the explanation that all such funds are
contained within the ®Self Governanca® line item as a single
consolidated sum.

The Office of Indian Education reportedly contacted the
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Absantes Shawvnes Tribe in late December, 1992 or early January,
1993, and requestsd to ba informed of the dollar amount allocated
by the Tribe, under Selr Govsrnancs, to Higher Education
Scholarships and was correctly informed that the amount was
$117,000.00, howaver, it was not stated that the sum of $100,000.00
of this ovarall total was tribally generated fupds and not diract
Salr Govarnance funds from the Bureau of Indian Affairs. Based on
this inadvertant arror in sssantics, the Office of Indian Education
subseguantly used the figure to develop its financial information.

This.office’s point of cohtantion Centers at the unilateral
action of the Shawnee Agency in 1990, our first year of self
Governance Compacting, which clearly shows the actual degree of
"commitment® to Self Governance of the Bureau of Indian affairs, at
laast at the Shawnee Agency and Anadarko Area Office levels.

The sum which was re-allocated to our neighboring Sac and Fox
Nation, $44,863.00, doas not appear to be an appreciable sum,
howevar, when viewad against our 1994 Higher Education Scholarship
award of $42,545.00, it represents a funding increase of 105%; and
when viswad against the backdrop of the number of yeara since 1990,

represanté nearly $180,000.00.

One of the highest priorities of tha Absentes is¢ the provision
of Highar Education opportunity, and in 1993, the Absentae Shawnee
Tribe will expend in excess of $250,000.00 of its cwn tribally

to provide Higher Education Scholarship grants to
eligible Indian setudents. Had the Tribe had access to the near
$180,000.00 referanced above, a large portion of these tribal funds
may have been utilized in another need area of the Tribe.

Since our entry into Self Governance, wa, 4% have other Self
Governance Tribes, have complained regarding the overt and covert
actions of Area and Agency offices in failing to completely
disclose accurate and complete financial data. Without such
accurate and complete financial data, Self Governance Tribese cannot
and will not achieve the goals of Self Governance, of Congressional
intent, nor of the letter of the law.

It i%s the position of the Absentee Shawnee Tribe of Oklahorma
that actions of the Agency and Area, such as that taken in 1990,
must cease. The statute requires that good faith negotiations
occur by and between the United States and the saveral Indian
Tribes and Mations when the authorities of Title III of P.L. 93~
618, as amendad, are exercised by tribal governments, yet there
ragulariy occurs these revalatione concerning the lack of good
faith by agents of the Faderal government and line officials of the
Bureau of Indian Affairs.

During our annual negotiations, the Shawnee agency and
Anadarko Area Office constantly contend that our Self Sovernance
activities will "adversely impact™ other Indian Tribes and Nations
servad bY those agencies, yet apparently no such concern exists
when BIA actions adversely impacte this Tribe.
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The Abaentee Shawnes Tribe belisves it is sptitled to the full
tunding it should have received in 199¢, 91, 92, and 93, which, if
pased on the amount reallocated to our neighbors in 1990, would
total 5179,4%2.00. We further beliave that we are entitled to a
justification and explanation regarding the Bureau‘s actions which
has resulted in this leoss of Absentaes Shawvnes funds to a

neighboring Tribe.

It is my belief that, as our forefatheras hefore us have alsc
anterad intc agreements and traaties with the United States, tha
United S5tates governmant and tha government of this tribe have
entered into a solemn agreement. Each of us should be assured that
honest, full faith and credit has bean exercieed by sach of the
parties. The Absentee Shawnee Tribe aspumed that the agents of the
Faedaeral Government had presented its information in this manner,
however, it now is apparent this was not the case.

Thank you for your prompt response to this correspondenca.

Sincerely,

Iy uq‘ol!s

Governor

c¢:  The Honorable David L. Boren

The Honorable Don Nickles

The Honorable Daniel Intuye

The Honorable John McCain

The Honorable Ben Nighthorze Campbell

The Honorable Bill Brewster

The Honorable Mike Synar

The Honerable Dave McCurdy

The Honorable Erngst Istook

The Honorable Glenn Bnglish

The Honorable James M. Inhofe

The Honorakble Sidhey Yates

The Hohorable George Miller - House Natural Resources
Committee

The Hohorable Bill Richardson - House Subcommittee on Native

American Affairs
Ada Deer, Assistant Secretary-Indian Affairs
William Lavell, Director, Office of Self Governance
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Mr. SYNAR. Thank you, Larry. Thank all of the panelists.

Let me begin with you, Bill, if I could. Let us focus in on health
care here. I really have a two-fold question. first of all, how many
doctors is your particular tribe short of. And secondly, on the fund-
ing, as we have funding for Oklahoma tribes and tribal members,
how does that compare per capita versus reservation tribal mem-
bers or outside the state? Have you all as a group looked at the
under-funding?

Mr. ANOATUBBY. Yes, we have. Let me address your second ques-
tion first, if I may.

Mr. SyNAR. All right.

Mr. ANOATUBBY. Several years ago, in 1989 I believe, we were af-
forded some of the information, for the first time that I am aware
of. At that time, it showed that the tribes in Oklahoma, the Indian
Health Service system in Oklahoma, was funded at about 11 per-
cent of the total funding and we had 23 percent of the population.
Of course, we are aware that there are other factors besides popu-
lation that must be taken into consideration, but there is a huge
disparity between that 11 percent and 23 percent and we see no
justification for that.

Mr. SYNAR. Now has that improved at all over the years?

Mr. ANOATUBBY. Yes, sir, the last figures that we have been able
to obtain—and they are becoming ever more difficult to obtain—I
believe in 1990 it was 13 percent of the funding that we now re-
ceive. So it has been improved, and obviously we appreciate the ef-
forts of yourself and other members of Congress that have taken
that on and have assisted in us receiving funding in Oklahoma, but
the disparity still exists.

As far as the doctor situation, I think that all Indian Health
Service facilities have this problem, but I cannot identify each one.
I know at Carl Albert Indian Health Facility in Ada, we have 20
positions for physicians and as of last week, we had six people who
were on staff. The rest of the positions, or the need has been filled
by what I would consider a revolving door of contract doctors that
come and stay two weeks, three weeks at a time. Others may stay
a little longer, but they are among the minority. And many of our
Indian people that seek health care may not see the same doctor
twice and that is, in my opinion, a very difficult situation to deal
with. I know that most people in this room can identify that you
would not want to see a different doctor every time you go, espe-
cially when you are under continuing care for a particular illness.

So we see recruitment and retention as a major problem, at least
in Ada. And I believe that same thing holds true for many of the
other facilities in the country. We believe there are problems with-
in the system that cause that. And as far as identifying those, we
would need people who are more technical in the area of heaith to
help us there.

The Indian Health Service system needs to be—we need to have
a restructuring. You know, when you have doctors all throughout
the systems—we have doctors in Oklahoma City, we have doctors
in Washington—if we simply had their services in the field, it
would be a lot better.
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I think some of the administrative positions within Indian
Health Service could be better filled by people who have adminis-
tration background, not necessarily a doctor.

There are a lot of other questions like that that I believe need
to be answered or at least dealt with. In Oklahoma, more specifi-
cally, we have not ever asked—getting back to funding—we never
asked that money be taken from another state or another region
to come into Oklahoma. We would just like to have a more equi-
table situation as far as funding is concerned.

Mr. SYNAR. And with that deviation, one would argue that that
should be corrected.

Wilma, let me explore with you, if I could, this self-governance
issue. I guess the question I have is, is this a better system now
than the self-determination contracts that we were operating
under? Secondly, those who have opposed self-governance have
done it because they feel some of the smaller tribes will be losing
money because of it, at the benefit of the larger tribes. And finally,
should the education programs that you mentioned in your testi-
mony, should they be included in it? %‘lesh those issues out for us
a little bit.

Ms. MANKILLER. Okay. Well I think that, to start with your first
question, this is just another step in the whole self-determination
process. My actual job here for many years—I have been here al-
most 17 years—was to contract programs from the Bureau of In-
dian Affairs and Indian Health Service, so I have a long history of
doing that. So at first, there was the Self-Determination Act, which
allowed us to take over programs, and then there was the tribal
consolidated—I forgot, some sort of tribal consolidation program
anyway—which was the next step. And then there was self-govern-
ance. And it is the way I think things should be done. I think that
they should be done incrementally. And I do not think we could
have moved directly from self-determination in 1975 into self-gov-
ernance. So I am pleased with the way it has been done. It has
been steady, sure, conservative growth to where we are today. So
I think self-governance is a good thing.

I do not think that it takes money away from small tribes. The
fact is, as Chairman Nuckolls pointed out, many of the small tribes
were the first to get involved in self-governance and it was only
later that our tribe and the other larger tribes got involved in the
process.

Mr. SYNAR. Let me, if I could, just interrupt you and take this
opportunity to introduce the person we really came to hear from,
my colleague from New Mexico, Bill Richardson, who is here. Sit
right here, Bill.

Let me proceed with the questions, and what we will do is come
back to Congressman Richardson for his opening remarks.

Go ahead, Wilma.

Ms. MANKILLER. That is all. I think I answered your questions.

Mr. SYNAR. Larry, let me ask you one question. You spent a con-
siderable amount of time in your testimony, as well as in your com-
ments, commenting on funding shortfalls.

Mr. NUCKOLLS. Yes.

Mr. SYNAR. The issue of funding shortfalls is not unique to your
tribe, is it?
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Mr. NuckoLLs. No, sir.

Mr. SYNAR. Okay. When you talk about stabilizing funding, de-
scribe the concept to me and what you would like to see,

Mr. NuckoLLs. Well stable funding would allow our tribe, if we
got appropriated the dollars through the Bureau of Indian Affairs
annually once we identify our needs and shortfalls, indirect costs
that are included in that, would allow our tribe, which is a smaller
tribe of close to 2800 people. That would allow us to start planning
our future. We would know exactly how many dollars we are going
to get each year, compared to this year when we went in and nego-
tiated and the Office of Self-Governance in the Bureau of Indian
Affairs arbitrarily decreased our funding level over $170,000. I
mean, you cannot plan any type of government if your funding
shortfalls are that amount.

In 1990, I realized, negotiating the first funding agreement on
behalf of our government, that my question at that time was, is
this shortfall money going to be used to fund our annual funding
agreement, and if so, if you do not streamline and reduce your or-
ganization, we are going to end up really taking a bad situation in
years to come. And in fact, in 1993, this past year, when I sat down
and negotiated it in good faith, we have now been decreased by
over $170,000 and the Bureau of Indian Affairs has maintained,
and in fact has got an increase in their budget. I cannot under-
stand if it is a government-to-government relationship and an
agreement that we have entered into from government-to-govern-
ment, why then all of a sudden we are decreased and they have
increased their stable funding. So it would allow us to move for-
ward in different areas of economic development, job stability, edu-
cation, things of that nature, as a small tribe, because we are not
a large tribe. So we have identified our shortfalls.

And also, historically, the amounts of dollars that we should
have been getting all this time to provide housing, health care fa-
cilities and thin%s of that nature, because we are not big. One of
the things I would like to comment on is that we have had to nego-
tiate IHS this year, we are under compact for that. And as Gov-
ernor Anoatubby was remarking a minute ago that the severity be-
tween doctors from one area to the other. We went in and tried to
negotiate in good faith with Indian Health Service at Rockville,
Maryland to. get into the major line items, special pay, $33 million
in special pay. Why does my tribe participate in special pay when-
ever I can entice someone to come in and sit down as a doctor—
it is difficult if we are not able to access. And those are the funding
levels I am talking about.

So stable funding to my government means the difference be-
tween daylight and dark in that stable funding will allow us now
to plan for the future. Right now, we cannot when we take a de-
crease of over $170,000.

Mr. SYNAR. Thank you.

Let me pause there and take this opportunity now to appro-
lgriately welcome my colleague, Bill Richardson, from New Mexico.

or those of you who are not familiar with Bill, he is the chairman
of the Subcommittee on Native American Affairs for the Committee
on Interior. He also happens to be a colleague of mine on Energy
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and Commerce, and we go literally back as far as two members
can.

There is probably not another member that I have agreed with
more, not only Native American issues, but most issues before Con-
gress. He is also one of the deputy whips of the United States Con-
gress, which shows you the status that he holds. We disagree about
one thing: it infuriates him when I look at him and put my arm
around him and say, “I have the largest Native American Congres-
sional District in the country, not you.” He gets very mad about
that. But the fact is, the census data does not lie and so you are
now in the largest Native American Congressional District in the
country and we are glad to have you here.

[Applause.]

Mr. RICHARDSON [presiding]. Well Mike, thank you very much.
And my apologies to all of you for my tardiness. We left Santa Fe
at six o’clock this morning, we had a small plane, and some of the
;aveather around Tulsa was a little diverting, so we are a little bit
ate.

I do confess, Chief Mankiller, I know that you are hosting us
here today, that I did go around for 12 years telling everybody that
I had the largest Indian Congressional District in the country,
mainly because you know the Navajo Nation is in four states, a
good chunk of it is in New Mexico. ?.nd I would like to claim that
the entire population of the Navajos were in New Mexico. So with
that, I was able to surpass Mike Synar by a few thousand.

I am now in the largest Indian Congressional District in the
country, I concede that, I have seen the census data. But I have
also come here because you have a very rich tradition in this state
of Indian country and Indian issues which are important, not just
for our Subcommittee, for our country.

I am also very glad to be here in Mike Synar’s District. I think
one of the things that you will learn about Mike Synar, besides the
obvious friendship that we have, is when he grabs hold of an issue,
you can be assured of three things. One, it is going to be inves-
tigated thoroughly; two, a workable solution is going to be pro-
posed; and three, not only will he fight for the solution being ad-
vanced but until it is implemented, he never lets go.

Needless to say, he is one of the most effective legislators in
Washington on a variety of issues. And I do not have to tell you
this, but when it comes to Native American issues, he is always
there. And you know that he has been the one that pioneered the
issue of BIA trust fund mismanagement. In other words, how can
we be more efficient as we administer programs through the BIA.
For five years, he has taken up the issue of the BIA fund mis-
management. How can we properly invest tribal funds, make
money onh them and ensure that for future generations the funds
are there for our tribes?

This bipartisan Subcommittee has proposed a bill which we, 1
think for the first time in the history of our Committee, we have
had a Subcommittee on Native American Affairs and we are going
to move shortly on Congressman Synar’s bill, which as you know,
deals with ensuring that the trust funds, the entire issue that we
are discussing today, among many others, will be disposed effec-
tively and efficiently. :
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We are concerned about the management of these funds and |
think what is very important is that tribes have more access and
control over these funds. That is not happening and we are here
today to talk about & variety of issues. I think my good friend and
colleague has already initiated some of those questions.

I also want to thank Principal Chief Wilma Mankiller. I under-
stand you were in New Mexico recently.

Ms. MANKILLER. In fact, we are planning to have—I am chairing
a conference to have Janet Reno come to the University of New
Mezxico and listen to our tribes who have issues. Every tribe in the
country will be invited and we hope you will be able to attend. 1
think it will be the first week in May, in Albuquerque.

Mr. RICHARDSON. Of course. And 1 also want to thank you, as I
said earlier, for allowing us to use the Tribal Council Chambers to
conduct this heaﬁg‘fa. You and your staff, needless to say, have
been very accommodating. The ghemkees and the other great In-
dian nations of Oklahoma have a long and unique history which I
am committed to learning about.

Let me now if I could ask Chief Mankiller—earlier I understand
you said that you wanted to discuss the trust fund management
Esug. Do you want to tell us what you think we should do with

at?

Ms. MANKILLER. Well first of all, I am encouraged that there is
apparently a Senate bill that is going to address the trust fund
management situation, and I know that Mike has been working on
this for a long time. My concern is that Bureau of Indian Affairs
needs to see itself as sort of a—someone who has fiduciary respon-
sibility for monies. What concerns me about this whole issue is if
you are a corporation or a private citizen and you have assets, you
can take them to an asset manager and they have a reswnsibility
to take care of your assets. If they do not, you fire them. Well what
has happened in this case is that basically tribes do not have any
other choice except to use this particular asset manager. And 1
guess, so that I do not %;:iaon and on about the issue, you know
more about it than I do, that is my big concern, that there be some
mechanism so that people have some control over what is going to
happen with their money.

ere have been 18 separate GAQO studies that have talked about
the mismanagement, millions and millions, tens of millions of dol-
lars that have been lost. And all the studies, including the last one
in the late 1980s, project that there will be many more millions lost
because of recordkeeping problems and all kinds of problems. And
it just seems to me t in the real world this would not go on. If
you have money, you take it to somebody, they manage it, they in-
vest it, you get a good return on it. And if they do not do a good
job, you do something else.

And so | guess my big concern is that there be some other mech-
anism available to tribes for dealing with that.

Mr. SYNAR. I think, Wilma, you are absolutely right. Bill and I
would tell you that this has been a story that is one of the sad
chapters of American history. If this had happened with social se-
curity, we would have had a war over this. ding the two bil-
lion dollar trust fund that we have the fiduciary responsibility to
manage on behalf of the tribes and individual members, regrettably
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I could tell you today and Bill would concur, that, if we went to
Albuquerque and asked them for an accounting, just a reconcili-
ation of the individual accounts, they could not give it to you. And
this is after literally staying on their backs for five years.

The legislation that Bill and I are supportinﬁlwill try to do that
at a minimum. But, secondly, we must get the kind of asset control
that is so critical. Literally, people have gone bankrupt because
they cannot get the monies that are owed to them, and tribes have
literally been unable to function. And this is something which, as
the Oversight Chairman for the BIA, I intend to solve. I have to
teil you that Bill Richardson has made this one of his highest prior-
ities as Subcommittee Chairman, so I think we are looking at com-
pleting this as soon as possible.

Mr. RICHARDSON. Chief Mankiller, let me ask you a question
which I know is very sensitive here in Oklahoma and which I think
you discussed earlier before I arrived. The consolidation of the area
offices here, the BIA offices. What is your view about that? I have
felt that we have to consolidate BIA offices—I do not have a state-
by-state plan, but I do think we have to be more efficient in the
way we dispense BIA management over Indian nations. It is my
view, and I think many of us including Mike, have promoted the
concept of self-governance, a lot of these self-determination initia-
tives, where the tribe basically is dealing and running most of the
management from the BIA. That is my view in the long range, that
we should move in that direction.

But again, tell me about the particular situation in your state
and maybe the two Governors would also like to discuss this be-
cause this is within our jurisdiction, and I could not come here
without discussing it with you.

Ms. MANKILLER. Mr. Chairman, I am happy to comment on that.
I have been a long time advocate for streamlining the Bureau of
Indian Affairs. It is my view that tribes, as they become involved
in self-determination and then later self-governance, have changed
dramatically, and the Bureau of Indian Affairs has not changed ac-
cordingly to accommodate the changes. I do believe that there
should be streamlining.

My problem with the present plan, this particular plan, is the
fact that it is not applied uniformly. Only Oklahoma is being asked
to consolidate and to make these kinds of changes and it is not
being applied uniformly. Whatever changes that are made to re-
duce services to tribes from the Bureau of Indian Affairs should be
done nationwide, but it should not just be focused on Oklahoma.
The idea, as I understand it, is that we will consolidate in Okla-
homa, have a massive reduction in force in Oklahoma and then we
will do it in the other states. Well I do not buy that. I think that
whatever plan is devised should be applied uniformly across the
United States at the outset.

But I want to make it clear that I am not against streamlining,
I am not against becoming more efficient or reducing the force, just
the concept of that in general. But this specific plan, I do not think
is fair.

Mr. RICHARDSON. Governors.
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Mr. ANOATUBBY. Good morning, Mr. Congressman, Mr. Chair-
man, appreciate the opportunity to be here. I think the Chickasaw
people would want me to give you greetings.

r. RICHARDSON. Thank you.

Mr. ANOATUBBY. And I most certainly do that. I usually have a
lcﬁger introduction. We are known as unconquered and unconquer-
able.

Addressing the issue of consolidation, obviously I think most peo-
ple want efficiency and they want streamlining, they want the most
effective system that you possibly can have—I know we do. The na-
tionwide committee tl{at sat down as a task force to reorganize the
Bureau of Indian Affairs made some recommendations along these
lim:is as well. I think that those people’s opinions should be consid-
ered.

I am not real sensitive on this issue, but I think it would have
befndnice if the tribes that were affected would have been con-
suited.

Mr. RICHARDSON. You were not consulted? The BIA did not con-
sult you?

Mr. ANOATUBBY. No, we were not consulted, we were advised.

Mr. SYNAR. The Congressional delegation was not consulted.
[Laughter.]

Mr. ANOATUBBY. And I know in the thick of things, sometimes
you forget X;?:lple, but there was a large group of people that were
forgotten. again, some ple may be more sensitive about
that than others, but I truly believe that if a plan had been devel-
oped that we could live with, perhaps it would have been a little
easier to swallow.

But I also believe that if there are savings that are going to be

achieved, that that savings should go to the local level, not be with-
drawn. More especially in Oklahoma because of the under-funding
in Oklahoma. We are drastically under-funded in the Bureau of In-
dian Affairs programs as well as Indian Health, as I pointed out
earlier. We certainly cannot stand to lose those dollars.
I know in an effort to streamline government, as far as the fed-
eral government is concerned, one of your major reasons for doing
that is to save money. Well if you are %oing to save money in the
area offices, please by all means let the Indian tribes share in those
savings and utilize it—utilize those savings for dollars that will be
benefiting the Indian people. And those are our major concerns,
Mr. Congressman.

Mr. RICHARDSON. Governor Nuckolls, you were not consulted ei-
ther on this?

Mr. NUCKOLLS. By letter after it was done.

Mr. RICHARDSON. By letter afterwards.

Mr. NUCKOLLS. Afterwards.

I served on the national task force to reorganize the Bureau of
Indian Affairs in 1990-1991. I saw first-hand with the Inspector
General’s office coming in and some of the things that we were
working on during that era. My biggest concern is that when we
do streamline the Bureau of Indian Affairs that the dollars will go
back to the taxpayers that provide those dollars. To streamline an
organization as large as the Bureau of Indian Affairs, I think that
if there is any savings, it needs to go to the tribes.
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You know, I made a remark earlier that our agreement as a gov-
ernment is with the United States and the BIA, [HS, Bureau of
Land Management and all the other agencies are just that, they
are agencies. It is very difficult to say that here in Oklahoma, we
need one area office. rff it is going to be one area office and there
is a savings across the board, I am in total agreement with Chief
Mankiller that it needs to be done nationwide, that if there is a
savings, it needs to go to the tribes.

Still yet, it was beyond my thinking and logic, I think in the mid-
die 1980s that the tribes did get together, did some consultations,
they came up with recommendations and the Bureau of Indian Af-
fairs never implemented them. Then all of a sudden we come up
with a national task force to reorganize the Bureau and still hash-
ing over the same thing, constantly.

Our classic example is they get an increase, we get a decrease
this year in our annual funding agreement. You know, where is the
sanity in that?

So I feel very strongly that there needs to be streamlining, reor-
ganization. We sent down a document one time down to Anadarko,
they sent it back to us, we sent it back to them, they sent it back
to us. Then it was finally right, we sent it back and it was right
across the hall, the guy could have walked across with the docu-
ment and gave it to them and saved time.

Mr. RICHARDSON. Let me just ask one final question. Governor
Nuckolls, you raised this issue of the health care in Oklahoma, and
you have been on many task forces. Obviously we have a similar

roblem with Alaska and California, huge Indian populations but
or some reason, you are under-funded when it comes to health
care allocations and that is the IHS making some of their funding
needs agsessments.

Governor Anoatubby, what do we need to do with this? Should
we deal with this in the health care, the national health care bill,
or do we have to do this internally within the IHS? This strikes
me as flagrantly wrong.

Mr. ANOATUBBY. Well obviously we are not certain of what was
intended or what will happen within the reform package. We know
if we were properly included, the Indian Health Service would get
more funding and we would be more likely to be able to serve the
needs of our people. One thing that [ mentioned earlier is that we
believe that that unique relationship that exists between the In-
dian nations and the federal government should continue, and that
may mean that Indian Health Service will have to be treated dif-
ferently than the other agencies.

Obviously, the funding, as I mentioned earlier, the disparity that
exists, the last figures—and I have those with me and we may wish
to turn those over to you—

Mr. RICHARDSON. Yes, would you submit these for the record?

Mr. ANOATUBBY. Most certainly, [ will do that.

Mr. RICHARDSON. They will be inserted in the record. '

Mr. ANOATUBBY. We presented those last year on our trip to
Washington as the five civilized tribes, as you will recall, Congress-
man Synar.

The current figures we do not have, but the latest figures show
that we had about 13 percent of the funding for Indian Health
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Service and between 22 and 23 percent of the Eopulation. And
again, the difference is unwarranted, even though there may be
other factors that will be considered.

And how do we deal with it? Goodness, that is a real challenge,
but I truly believe that we must give our attention to it. We have
never asked that the funding from other parts of the country come
to Oklahoma, but if additional funding becomes available, then we
need to get in Oklahoma a share that will continue to make up this
disparity.

A couple of years there after we made our first trip to D.C.—
Washington, on this matter, that has been about four years ago I
believe, funding began to come to this area. But as far as I can tell
now that same—that is not being continued. We are going to have
to bring it back up as an issue. The funding—you cannot provide
good health care unless there is proper funding. And in the reform
package, what we have seen, some of the integrity of the system
that we have now may be affected. We want most certainly to pro-
tect the relationship that we now have. And I hope I answered your
question.

Mr. RICHARDSON. In fact, Marie from our staff is telling me that
that portion of the national health care plan has been referred to
our Subcommittee, so we are going to deal with this issue and I
know Mike and I have talked about working together on the self-
governance provisions, which were the subject of the first part of
your testimony.

And lastly, on the area offices, I must say that I agree with you.
I was unaware that the consolidation just affected you. It does not
surprise me that the BIA did not consult you, sometimes their level
of consulting with even—I am the Chair of their Subcommittee,
maybe the staff has been consulted about this but I was not. And
I do not think that is right. I do think that if we are going to con-
solidate, it should be shared equally, including New Mexico, I can
tell you that. I have said before in New Mexico that my area of-
fices, they need a little consolidation, they have got too many peo-
ple. We need the funds to go directly to the tribe and the tribe can
manage those funds. And I think you here in Oklahoma, from what
I understand, you manage your tribes very efficiently and I think
the record has shown that over the years. And so for this reason,
Mike and I will go back and work on this.

One thing, Chief Mankiller, that I do want before I leave, which
is this afternoon, I told Kate Boyce that I wanted an autographed
copy of your last book, because I think it shows the strength that
you have brought to leadership in Indian country. And I must say
I know this is not a hearing testimonial, but many of us have ad-
mired you over the tyears for the work you have done, not just in
Indian country, but for our country.

Ms. MANKILLER. Thank you.

dl(\iilr. RICHARDSON. So I want to thank you. Do you want to
a

Mr. ANOATUBBY. Yes, Mr. Chairman, I wanted to add one more
thing before we get too far away from Indian health.

The five tribes, the Cherokee, Choctaw, Chickasaw, Creek and
Seminole, have a committee that, since the reform was first dis-
cussed, they have been reviewing the Indian Health Service and
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the reform package, and we have some recommendations for you
and we would like to present those to you as soon as we can.

Mr. SYNAR. That will be very timely, because both Bill and I will
be on the committee of jurisdiction that will write this legislation
and our schedule is to begin markup in late February.

Mr. ANOATUBBY. In fact, at the Inter-Tribal Council meeting last
Friday, those recommendations were adopted by the Council.

Mr. RICHARDSON. Chief, did you want—

Ms. MANKILLER. All I wanted to comment is to add to that, that
when we looked in Washington at the health care reform package,
it was kind of blank, there were not many details, we came home
and decided to create our own details. That is the five tribes’ rec-
ol:lnmendation, so they are real and we have spent a lot of time on
them.

Mr. RICHARDSON. Could you submit those for the record? Are
they completed?

Ms. MANKILLER. Yes, I can.

Mr. RICHARDSON. So you will submit them for the record of this

hearing?
Ms. E[ANK.ILLER. Sure.
Mr. RICHARDSON. And I will ask your staff, perhaps Kate and

others, to immediately meet with our staffs, because Mike is cor-
rect, we are marking up in the Energy and Commerce Committee,
the Health Subcommittee, in mid-February, and our Subcommittee
on Indian Affairs has jurisdiction on the Indian component. So
please, let us not wait much longer.

I want to thank the three distinguished witnesses. My apologies
again for being late. I hope in the days ahead as my chairmanship
unfolds, to visit your nations, unless you do not want me there.

Mr. ANOATUBBY. We welcome you.

Mr. RICHARDSON. Thank you all very much. We will now proceed
to the second panel. We will start with the Honorable Bill S. Fife,
Principal Chief, Creek Nation; Honorable Martha Banderas, Vice
Chairperson, Apache Business Committee, Anadarko, Oklahoma;
Mr. Perry Hauser, the Chairman of the Oklahoma Indian Gaming
Association, Seneca, Oklahoma; and Diane Kelly—I know she is
here because she was at the airport picking me u?—Recording Sec-
retary, National Congress of American Indians for Eastern Okla-
homa. Although I know that her testimony, because of the weather
in Washingon, did not arrive, but I know that she can give the tes-
timony without looking down at any piece of paper.

Mr. SYNAR. Bill, if I could while they are coming forward, I would
also like to recognize a number of our state representatives and
state senators—Herb Rozelle, Larry Adair and Bob Culver, are all
here representing the state today. We also have Senator Boren’s of-
fice here.

Anyway, we want to thank all them. You guys wave your hands,
we really appreciate you all being here today to assist us.

[Applause.]

Mr. RICHARDSON. Mr. Fife, please proceed.

Let me mention to the witnesses because of the time constraints,
we are urging witnesses to keep their statements to within five
minutes so that we can engage in a good Q&A session because we
find in our Subcommittee that is the most productive part for us.
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So if you can, we will allow a little bit of latitude. The Chief Coun-
sel of our Committee here, renown Ph.D.s will be administering the
little green light. So when you see the red light, it means that if
you could please wrap up.

PANEL CONSISTING OF HON. BILL S. FIFE, PRINCIPAL CHIEF,
CREEK NATION, OKMULGEE, OK; PERRY HAUSER, CHAIR-
MAN, OKLAHOMA INDIAN GAMING ASSOCIATION, SENECA,
OK; DIANE KELLY, RECORDING SECRETARY, NATIONAL CON-
GRESS OF AMERICAN INDIANS FOR EASTERN OKLAHOMA

STATEMENT OF HON. BILL S. FIFE

Mr. FIFE. Good morning, Mr. Chairman, Congressman Synar.

I have come to this oversight field hearing to address important
issues and concerns of the Muscogee Nation and generally those of
Indian country.

A most important issue is economic development, Over the last
25 years, the federal government has taken a myriad of approaches
to economic development on Indian reservations. Nevertheless,
tribes still are greatly lacking in this area. The Muscogee Nation
has focused on economic development as a means to empower
Muscogee communities with tools required to become self-deter-
mined. It is a means to strengthen Muscogee families to meet prob-
lems head-on. Economic development allows the Muscogee govern-
ment to responsibly provide its citizens the services they need.

Economic development is capacity-building, the capacity of the
tribal government, to expand its tax base, to provide investment
opportunities for its citizens and building capacity for education
loans and housing through bond programs, the capacity to regulate
commerce within its jurisdictional boundaries. It is also the capac-
ity of the local community to provide local employment and the ca-
pacity of individuals to earn a living, to earn a decent wage to raise
their standard of living.

The assertion of tribal sovereignty has allowed the Muscogee Na-
tion to enter into the gaming business. With revenues generated
from the operations of our bingo facilities, the Muscogee Nation
supplements dollar-for-dollar Bureau of Indian Affairs allocations
for prograin services.

e Muscogee Nation economic development projects have not
only provided funds for health services, higher education, scholar-
ships and nutrition programs for the elderly, but most importantly,
have created real jobs where there were no jobs at all. This is
merely the first step to tribal self-sufficiency through self-deter-
mination.

Let me illustrate to you the many obstacles the Muscogee Nation
must overcome before economic development is allowed to prosper.
Valuable resources, both financial ang human, have been squan-
dered on unnecessary litigation concerning tobacco taxation in the
state of Oklahoma. These resources have been used to advance—
should have been used to advance the general well-being of the citi-
zens of the Muscogee Nation. The cause of the problem is not nec-
essarily state government versus tribal government wrestling for
control. It is the maze of federal law that imparts federal instru-



51

mentality jurisdiction on the state courts over exclusive tribal juris-
dictional matters.

Approximately 50 statutes target sgeciﬁcally the five tribes of
eastern Qklahoma’s land, minerals and tribal sovereignty. Legisla-
tive reform is the only possible alternative for resolving the misin-
formation, misconceptions and termination policy contained in the
specific statutes. Federal statutory reform should not take place
without tribal consultation.

One point is Class 111 gaming compacts with the states. All
across the United States, state governments and tribal govern-
ments are entering into compacts as mutual partners and sharing
in the benefits of economic development. The Indian Gaming Regu-
latory Act and subsequent judicial decisions regarding the Act
make Class 111 compacts an option of the state and not an option
for the tribes. This is the case in Qklahoma. Qur tribe has nego-
tiated in good faith with the state. To date, there are no Class 111
gaming compacts in the state. Federal legislative reform must take
place to resolve the impasse that has occurred. Again, the exercise
of tribal sovereignty must be provided for in order for economic de-
velopment to occur.

Let us not misinterpret the Muscogee Nation's position to be one
of inaction on the part of the Congress. Public Law 103-176, the
Indian Tribal Justice Act, is a long overdue initiative. The Native
American Trust Accounting and Management Act, H.R. 1846, is
one the Muscogee Nation supports and urges enactment.

Legislation must be passed to make self-governance demonstra-
tion projects permanent. We urge your support on this measure. In
a declining resource economy, only tribal redesigned BIA functions,
services and activities, will accommodate more and better with less.
However, many of the obstacles to Indian economic development for
the five tribes of eastern QOklahoma would vanish if existing termi-
nation laws were rescinded and reflected the current U.S. policy of
tribal self-determination.

Full restoration of the Indian Financing Act must be considered
during the next session of Congress. The Direct Loan and Grant
Program for the Bureau of Indian Affairs must be restored in a
manner whereby tribes are not competing against individual Indi-
ans for the same funds.

And finally, Mr. Chairman, 1 ask that Congress give much atten-
tion to the administration’s initiative to cut all fiscal year 1994 fed-
eral programs by three percent. I think this has an effect on every
program we have. Health care, it would mean a decline in us pro-
viding health services. A three percent budget cut means the
Muscogee Nation would have more diabetes complications, higher
infant mortality rates, more pulmonary disease and cardiac arrests.
It would restrict us.

And 1 just ask that you carry back to Washiglg'bon when Congress
assembles a message that is simply that tribal government devel-
:{]’ngent is economic development. And 1 appreciate your time here

ay.

Thank you.

Mr. RICHARDSON. Thank you, very eloquent.

[Prepared statement of Mr. Fife follows:]
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STATEMENT TO THE U.S. HOUSE of REPRESENTATIVES
COMMITTEE on NATURAL RESOURCES
SUBCOMMITTEE on NATIVE AMERICAN AFFAIRS

CONCERNING INDIAN ECONOMIC DEVELOPMENT
TARLEQUAH, OKLAHOMA
JANUARY 20, 1994

Good morning Mr. Chairman and Mr. Synar. I am Bill Fife, Principal
Chief of the Muscogee (Creek) Nation. It is a pleasure to appear at
this oversight field hearing and share with you the issues and
concerns of the Muscogee (Creek) Nation and generally those of
indian country.

Economic development means different things to different people.
Over the last twenty-five years the Federal government has taken a
myriad of approaches +t¢ the pressing problem of economic
development on Indian reservations.

Economi¢ development means to the Muscogee (Creek) Nation the
opportunity to empower Muscogee communities with the tools required
to become self-determined. It means strengthening Muscogee families
to weather the mighty storms that life delivers. It means to the
Muscogea (Creek) Nation to responsibly provide to the citizens of
the Muscogee Nation the services deserving of them.

To accomplish the task of local community development and the
strengthening of families the Muscogee (Creek) Nation must be
afforded the opportunity to exercise 3all of those duties,
obligations, and responsibilities, that a sovereign government
expgrcises. 1 submit to you today that the exercise of tribal
sovereignty is in fact economic development.

The assgertion of tribal sovereignty has allowed the Muscogee
(Creek) Nation to enter into the gaming business. With the revenues
generated from the operation of bingo facilities the Muscogee
(Creek) Nation supplements dollar for dollar Bureau of Indian
Affairs allocations for program services. Muscogee Nation economic
development projects have not only provided funds for health
gservices, higher education scholarships, and nutrition programs for
the elderly, but most importantly have created real jobs where
there were no jobs before.

This is merely the first step down the long road to tribal self-
sufficiency through self-determination. Let me illustrate to you
the many obstacles the Muscogee (Creek) Nation must overcome before
economic development is allowed to prosper in the Muscogee Nation.

Valuable resources, both financial and human, have been gquandered
on unnecessary litigation concerning tobacco taxation in the state
of Oklahoma. These resources should have been used to advance the
general well being of the citizens of the Muscogee Nation. The
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cause of the problem is not necesgarily state government versus
tribal government wrestling for control. It ie the maize of
cumberscme and confusing federal laws that imparts federal
instrumentality jurisdiction on the state courts over exclusive
tribal jurisdicticnal matters. Approximately fifty statutes target
specifically the Five Tribes of eastern OCklahoma's land, minerals,
and tribal sovereignty, for overt intentional divestiture of the
very resources required to exist as a people and a tribal
government. Legislative reform is the only possible alternative for
resolving the misinformation, misconception, and termination policy
contained in the specific statutes.

Should federal statutory reform not take place forthwith, with
tribal consultatiocon, real Indian ecconomic develeopment will not take
place. Jurisdictional issue will continue to consume scarce tribal
resources and the guality of life in the Muscogee Creek) Nation
will remain below that of the poorest nations.

One point is Class II] gaming compacts with the states. All across
the United States state governments and tribal governments are
entering into compacts as mutual partners and are sharing in the
benefits of economic development. The Indian Gaming Regulatory Act,
and subsequent judicial decisions regarding the Act, make Class 111
compacts an option of the state government.

This is the case in Oklahoma. The Muscogee (Creek) Nation has
negotiated in good faith with the state of Oklahoma. To date no
Class 111 gaming compact has been approved. Federal legislative
reform must take place to provide for the impasse that has
occurred. Again the exercise of tribal sovereignty must be provided
for in order for economic development to occur.

Do not misinterpret the Muscogee (Creek) Nation's positien to be
cne of inaction on the part of the Congress. P.L. 103-176, the
Indian Tribal Justice Act, is a long over due initiative. The
Native American Trust Accounting and Management Act, H.R. 1846, is
one the Muscogee (Creek)} Nation supports and urges enactment.

Legislation must be passed toc make the Self-Governance
Demonstration Project permanent. 5. 1618 to accomplish this goal
has passed out of the Senate. The House companion bill H.R. 3508
must be passed out of the House as well. We urge your support for
this measure. In a declining resource economy only tribally re-
designed BIA functions, services and activities, will accommodate
more and better with less. However, many of the obstacles to Indian
economic development for the Five Tribes of eastern Oklahoma would
vanish if existing termination laws were rescinded or reflected the
current United States policy of tribal self-determination.

Full restoration of the Indian Financing Act must be considered
during the next session of the Congress. The Direct Loan and Grant
Program, formally a part of the Bureau of Indian Affairs Credit and
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Finance Program, must be restored in a manner where tribes are not
competing against individual Indians for the same source of funds.

Finally, Mr. Chairman I ask the Congress give much attention to the
administrations initiative to cut all FY-94 federal programs by 3%.
One would not think 3% amounts to very much. In the area of health
care, which the Muscogee {Creek) Nation is an Indian Health Service
'638 contractor, a 3% cut represents basic life preserving medical
procedures, quality medical professionals, medicines the Muscogee
{Creek) Nation is already financially strained to provide, health
care facilities to provide health services accessible to the
elderly, children, and rural communities. A 3% budget cut means to
the Muscogee {(Creek) Nation more diabetes complicatioms, a higher
infant mortality rate, and more pulmonary disease and cardiac
arrests.

I end this presentation of the issues and concerns of the Muscogee
{Creek) Nation regarding Indian economic development with one
thought I ask you to carry with you to Washington when the Congress
assembles and that is simply tribal government development is
economic development.

I thank you for your time and the opportunity to present chis
message today. Okes Ce.
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Mr. RICHARDSON. Chairman Hauser, welcome.

STATEMENT OF PERRY HAUSER

Mr. HAUSER. Mr. Chairman, I would like to apologize to you and
Mike both for not having the written statements in, but I have
been involved in a national meeting in Green Bay and I have lug-

ge somewhere between Green Bay and who knows where. But
gareen Bay, I do appreciate the Oneidas up there, they did have
record cold temperatures for us while we were there.

Indian gaming is the new buffalo for the tribes in Oklahoma. We
all have our owi governments and we have our own regulations set
up. We comply with federal statutes. To us, we are a small tribe
in northeastern QOklahoma, we went from four employees eight
years ago to 79 employees now, two of those having to be doctors.
This is economic development we all started with what we made
from gaming. Gaming is a very lucrative business when it is prop-
erly managed as the tribes in Okiahoma are all striving to do, to
comply with the federal statutes.

Gaming expanding in Oklahoma—as Mike has referred to, we
are the Bible belt. We have real nice gaming in Oklahoma that is
where you can send your grandmother to have a nice evening out,
well-lighted, protected. It is the beginning for economic develop-
ment and self-sufficiency for the tribes.

We have started two optometry facilities, we are looking at a
sign development company. We have started these all with our own
monies. We are gradually trying to employ more people.

Where we are located in northeastern Oklahoma, we just had a
major company shut down and left 3,500 people unemployed. We
are now employing—over 30 percent of our employees are non-In-
dian. We are branching out each day into wider areas. We need the
opportunity to be able to expand gaming with the modern elec-
tronic facilities that are available for more accurate accounting and
allowing us to keep track of where our funds are going. Our mon-
ies, most of the tribes here, you ask them how much they make
and they will give you a real nice round figure of “it is our business
and not yours.” We have taken our monies and we now provide
$300 per semester for every tribal member that is enrolled in col-
lege. We provide eyeglasses for them, we provide hearing aids for
them, we provide emergency prescriptions for them. We now pro-
vide burial service for our people. This is all done with our money.
We have never had our money before. We make in excess of
$100,000 a month.

Seven years ago, we thought $5000 was a major accomplishment.
The employment of our people, the self-esteem an individual has
when they have a job and can be able to take care of their family.

Gaming i1s very important and very critical to us. Every time I
go to D.C., that is three kids that are not going to get their text-
books bought. I have been to D.C. about 14 times since last March.
We are supporting the Inouye process of clarifying the federal law
to allow tribes to game and game with accountability, respectability
and legally.

The tribes in Oklahoma are all supporting this process. We hope
to have this process in place. Senator Inouye, at our last meeting,
said sometime in February there would be a bill, an amendment
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to 100—497, to clarify some of the gray areas. Most of the other
tribes in Oklahoma know I am a specialist in gray areas. I tend
to do things in the gray areas a lot. When they clarify gray areas,
we do not do it no more.

We need your support in allowing the tribes to gain with ac-
countability and legally game, and we do not need the state in-
volved in it. If we have a compact and you have got a national com-
mission setting up there, why do we need to go through the state
and then go to the national commission for the same thing? The
state of Oklahoma, the Governor or whatever we have in that posi-
tion at this time, has chose to ignore Indian tribes—has chose to
ignore the Indian population. And the Indian people in Oklahoma
do appreciate you taking the time to come to Oklahoma and listen
to our concerns and not ignore us as people.

I appreciate your time.

Mr. RicHARDSON. Thank you very much.

Madam Kelly.

STATEMENT OF DIANE KELLY

Ms. Kevrty. Thank you, Chairman Richardson, Congressman
Synar.

I am very happy and pleased to be here representing the Na-
tional Congress of American Indians today, which is the oldest na-
tional Indian organization nationwide. We represent 158 federally
recognized tribes throughout the United States.

I would like to apologize and beg your indulgence, Mr. Chairman
and Mr. Synar. We have a 12-page written testimony that will be
forthcoming. I guess you are aware that we are having inclement
weather back in Washington. The testimony did not arrive on time
and I was asked to come up and just make a few comments, so I
will not take up a whole lot of your time.

The four issues that are on the agenda: self-governance, health
care reform, gaming and economic development are four issues that
the National Congress of American Indians has worked very hard
and diligently with a lot of the tribes in making sure that these
things are brought forth to the Congress and the Senate, to take
specific issue on.

The National Congress of American Indians is very supportive of
making self-governance a permanent Frogram within the Depart-
ment of Interior as well as IHS. The self-governance programs have
demonstrated the Indian self-determination for the tribes and we
feel like this is a step forward for Indian tribes. We are very sup-
portive of this and committed to working with those tribes and
other tribes that are forthcoming for self-governance, self-deter-
mination.

When we talk about gaming and economic development, NCAI
had a very extensive economic development forum in Omaha, Ne-
braska just recently, put together a very lengthy economic develop-
ment document which was put together by a lot of tribes that have
economic development ventures out there. I believe that a copy has
been forwarded to your office. So we do a lot of work in economic
development, and then when we talk about gaming, we fully sup-
port the work of the gaming task force and the work that they are
doing on issues that are detrimental to the tribes themselves that
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are going out into the gaming operations for the economic develop-
ment and bringing back monies to the tribes to help with funding
programs such as education and health.

When we talk about health care reform, the National Congress
has done a lot of extensive work with a lot of the tribes in putting
together testimony in support of some of the reorganization as far
as health care reform for the Indians nationwide.

The National Congress would like to say, in our closing remarks
today, that we want you to remember that we are out here and
that we appreciate you having these hearings today, giving the
tribes an opportunity to make comment. And we want the Congres-
sional side to remember that we want consultation and we want to
have input before these changes are actually made, and we do not
want to be ignored.

Thank you.

Mr. RICHARDSON. Thank you very much. I will first recognize—
before I recognize Congressman Synar for his questions, I will put
in the record the testimony of the Apache Tribe of Oklahoma, Hon-
orablg Banderas’ testimony. That will be fully inserted in the
record.

[Prepared statement of Ms. Banderas follows:)
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APACHE TRIBE of OKLAHOMA
TESTIMONY - FIELD HEARING

SUBCOMMITTEE on NATIVE AMERICAN AFFAIRS
of the COMMITTEE ON NATURAL RESOURCES

10:30 a.m.; JANUARY 20, 1994
CHEROKEE TRIBAL COUNCIHL CHAMBERS
W.W. KEELER TRIBAL COMPLEX
TAHLEQUAH, OKLAHOMA

The Apache Tribe of Oklahoma has determined that the future of the Tribe must
rely upon the effort of the Apache People. This will be accomplished by Tribal
iegisiation and Tribal economic projects that will provide the required budgetary needs
essential to Tribal services. govemment; health; education; jobs; housing; and, etc.
The Apache membership must deveiop 10 the fullest extent aill available Tribal
resources.

The Apache Tribe of Oklahoma is not demanding additional federal dollars to
provide these services to the Tribal membership. Only, the full cooperation of Congress
to develop the resources available to the Tribe under existing treaty agreements and
existing federal law. This Federal/Tribal cooperation will ensure that the n=eds of the
Tribal membership are addressed into the future.

The Apache Tribe of Oklahoma will take this opportunity to address four areas of
vital Tribal integrity. The identified areas are presently not providing the rnost benefits
to the Tribe as was the intent of Congress. Afthough, these subjects have not met the
goals for the Native Americans; these problems can be corrected by a sincere
Federal/Tribal effort. The Apache People are requesting your attention and assistance
in these important topics.

First, Tribat Gaming operations. The recognition and support of the basic
principles of the Indian Gaming Regulatory Act (LG.R.A.}. The intent of Congress was
to acknowledge that Native American Trbes have the sovereign ability to engage in
gaming activities as a means of economic development. Economic Development
projects will provide capital investments funding to develop other non-gaming ventures;
funding that is sorely needed in Western Oklahoma.

Congress identified Tribal Gaming as a resource for the Tribe to attain self
sufficiency. Tribal independence from the Federal and State assistance: removing
people from welfare programs; creation of jobs and career opportunities; providing for
safe roads; Tribal assistance with the infrastructure of municipalities that have high
Tribal population.

Gaming resources will provide for a strong Tribal Government. Governmental
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services are the legislative, the judicial, the law enforcement, and administrative
branches.

The Apache Tribe of Oklahoma is requesting the active participation of the
Subcommittee in opposing any legistation that will specifically limit the abilily of the
Apache People to engage in Tribal Gaming operations, as was the intent of Congress
sat forth in the Indian Gaming Regulatory Act. legisiation that is being lobbied for by
non-jndian special interest; as an exampie, the testimony of Donald Trump. Testimony
of rampant organized crime infiltration into Indian Gaming operations. The |.G.R.A,
specific intent is to regulate Indian Gaming and to ensure that Indian Gaming is
shielded from organized crime and other corrupting influences. Donald Trump cited the
“uneven playing field” of Indian Gaming as an advantage over non-Indian Gaming, and
the "look" of some Tribes involved in gaming activities. Not only a biatant racist
commentary but a ludicrous observation; considering the enommous sums of venture
capital available to non-Indian Gaming. Testimony alsc noted that the Tribal
membership were not receiving the actual moneys generated from Tribal Gaming
operations. The |.G.R.A. was written to ensure that the Tribe is the primary beneficiary
of the gaming operation; and, the National Indian Gaming Commission (N.1.G.C.) was
created to ensure that all the ideals and goals set forth by Congress are met.

Although, the N.L.G.C. is relatively new as a functioning body, the intent of
Congress as set forth in the |.G.R.A. is evidently working. Reference the testimony
given to the House Subcommittee on Native American Affairs, on October 5, 1993, by
the F.B.l., the LR.S. and the Department of Justice. There is no organized cnme with in
the Indian Gaming Industry. Indian Gaming operations do not have criminal infiltration
and are better regulated than non-Indian Gaming operations.

The Apache Gaming operations need the Subcommittee support in the Indian
Gaming Negotiation process between the States and the Indian Nations, a negotiation
process set forth by Sen. Inouye and Sen. McCain. Negotiations that require a
substantial investment of time and resources in an effort to find workable solutions to
gaming problems that arise between the States and the Indian Nations. This is a
positive step in eliminating expensive litigation and demeaning adversarial positions
between the States and Indian Nations. We are attermpting to find meaningful solution
that will allow the States and the Indian Nations to redirect valuable resources intoc more
positive and constructive directions.

Second, United States Indian Public Health Service. The inadequate and
unreatistic situation of the present policy of Indian Heaith care. Specifically, the
Anadarko Agency Service Area. A service area that has one hospital facility for the
health care of seven Tribes in the Anadarko Agency. A hospital that was orginally
constructed and budgeted to accommodate 25,000 individuals; and today has 65,000
active medical charts. The health needs of the Native Americans with in this service
area are drastic and require immediate attention. A Federal/Tribal cooperation that will
re-evaluate present Public Heaith Service policy and incorporate realistic and positive
methods of prowdung health care.

Also, it is essential to re-evaluate the present policy of funding existing health
care facilities. All Tribes with in the Anadarkc Agency have very restrictive and closed
Tribal enroliment policies. This trait places all the Tribes at a severe disadvantage
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when our service area must compete with large population service areas that are based
upon very liberal and open enroliment policies. The Public Health Service must include
these Tribal policies and develop a more realistic policy of funding allocation.

Third, the Area Office. C.F.R. Court System. Present C.F.R. court system is not
responsive to the requirements of the Tribe. The Tribe has endeavored to create the
proper atmosphere for economic development. This is being accomplished with new
Tribal legislation that allows and encourages business activities. But, the present
C.F R. court system discourages and inhibits Tribal business enterprises. Specifically,
the explicit exclusion of non-Indian prosecution within the C.F.R. At present, anyone
with an ax to grind can bring actions against the Tribe {usually, by identifying individuais
who have specific responsibifities for Tribal operations) without fear of redress or court
expense. Whereas, the Tribe must redirect resources to answer the charges: ie.,
employees spending time and Tribal money in activities not in the scope of their job
descriptions; budgeting of funds for legal counsel with funds that could be used in areas
more beneficiai to the Tribe. Limited ability of the present C.F.R. court system to
adequately meet the needs of the Tribe. Albeit, in economic development or as an
impedance to Trbal goals and activities. The Apache Tribe of Oklahoma needs: active
support and assistance with developing and implementing an Apache Tribal Court; use
the B.L.A. resources to be an advocate of the Tribe's sovereignty. Place the immense
power of the B.LA. legal framework at the disposal of the Tribe. Ensure that the
objectives behind the concept of the C.F.R. court system are realized, the legal
assistance and protection is extended fully to the Tribe.

Law Enforcement. The Tribal Smoke Shop, located in the main Tribal Complex
administration building, Anadarko, OK, has been burglarized three times in the fast
three years. Mo perpetrators have been identified or charged in any occasion.
Vandalism at the Apache Trbal Trading Post have been rampant and has created an
unnecessary burden upon the revenues generated from the convenience store
operation, The Tribe is required to rely upon a system that is wholly understaffed and
under financed for the jurisdictional areas that it has responsibility. The Tribe is clearly
at a disadvantage when the compliance or enforcement of Tribal ordinal law is
necessary. The Tribe needs the concentrated effort by the B.LA. to develop the Tribal
resources and personnel to implement a Law Enforcement program Tribally operated.

Economic Development. The Apache Deveiopment Authority, a separate entity
of the Tribe with the responsibility of developing business projects for the Tribe, has
received information from the B.L.A. foan officer that there are no funds available at this
time. Limited access to necessary technical assistance for completion of financial
packages and business plans. Time frames for accessing B.1.A. funding are usually
detrimental to Tribal business enterprises. The B.1.A. emphasis needs to be placed
upon supplying the necessary technical assistance and funding of Tribal business
projects in a more expeditious manner.

Higher Education and Vocational Training. These are vital areas that must be
addressed to ensure the continued progress of the Tribe. Funding allocated to these
areas are wholly unrealistic to existing conditions with in the Tribal framework.

Housing. Specifically, the drastic reductions 1o the Home Improvement Program
(H.1.P.) that are being comptemplated at this time. Due to the changes that have been

86834 85-3
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implemented by H.U.D., approximately 30% of the Tribal membership with in the three
main population areas in the Trbal Reservation boundaries cannot qualify under the
Tnbal Iindian Housing Authonity. These Tribal members must rely on the continued
assistance provided by the H.I.P.

Finally, the Anadarko Agency. Realty/Appraisal Department. No continuity of
personnel and policies. Reaity officers are traned at this level with all the leaming
mistakes, that normaily are incurred in any education process, and are made at the
Tribes expense, These are at times dramatic in the result to the Tnbe or individual
member. All mistakes are considered a normat part of the process of B.ILA. personnsel
acquiring job skills; but, the mistake applied to the Tribe or individual is often traumatic.
The Tribe or Tribal member has no open avenue or means for rectifying 8.1.A. mistakes.
The Agency involvement in the Trust Status application process is not necessary. Most
decisions or determinations are made in the Regional Field Solicitor's office or the
Washington, D.C.. Solicitor's office. Agency personnel are limited in the scope of tasks
they are given to complete. The Superintendent shouid be given the responsibility of
ensuring that all departments exert the necessary effort for the rapid completion of Trust
status applications. :

Lease compliance. No adequate effort to insure that property improvements or
land use covenants are being complied with on Tribal and individual tribal members’
land. No knowledge or wittingness to adequately enforce compliance with Oil & Gas
leases. Often the correct names or expiration dates are unknown at the Agency Realty
level. The Tribe has been informed that the Trust Status application approval process
that meets a snag. The snag was identified by a lawyer (*Solicitor”). If all decisions are
to be made by the B.I.A. legal staff, then the time and effort of the 8.1 A, Realty siaff are
being unnecessarily wasted. The Tribe has determined that three farming and grazing
leases are not being complied with the covenants written into the contracts. Two leases
within the K.C.A. properties, Lawion, OK, are exceeding the permitted ailowable
number of livestock to graze. One lease at the Anadarko "Oki Town™ properties, was
approved for a lease renewal without fence improvements and terracing being done on
the previous lease. We are asked to work with each new administration in a
cooperative effort that will eventually grant us great rewards. This has not been the
case nor can we expect it ever to be so. When the Tribe exerts any initiative for solving
problems within the system we are reminded that we must work within the scope of the
C.F.R. But, when the B.lA. personnel operate within the system, they are using
“approved" policies and procedures ("BIAM.") not the law (C.F.R.). The Tribe
suggests pre-approval of key personnel appointments and assignments. A process
established to ensure that key personnel are not given jobs in critical areas for the sake
of B.LA. promotion. Removal of unnecessary staff from the trust status application
process. Create a closer lisison with the B.LA, lawyers (Solicitors) and the Tribe. A
Lease Compliance officer who would report directly to the lessor. "Open door,” policy to
work directly with the lessors for determining the scope of each lease and the legal
alternatives for lease compliance.

Superintendent. The present "Revolving Chair" policy of appointments to this
most important position, must be stopped. The only cause for a Superintendent to
leave the Anadarko Agency post, should be for incompetence. A determination to be
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made by the Tribes being serviced by the Anadarko Agency. The Superintendent has
no authority or control of department actions. The Superintendent has no effective
communication with Tribal governments. Since 1987, Clem Cearly, Dennis Pogue,
Mitchell Choteteau and Evaline Gamez have been given a most important title of
"Supenntendent”, with, an undermined number of “acting” Superintendents being
appointed during this period The Tribe, since the administration of Cearly, has
attempted to place parcels of land into trust status. Each person who has held the
position of Superintendent could only ask or request immediate action from his staff to
assist the Tribe in its endeavors. The Tribe was notfied directly by the Area Director's
solicitor of nancompliance of Bingo management and federal marshal's impending
actions. The Superintendent, Mitchell Chouteau. was net aware of the proceedings and
could offer no assistance to the Trnibe to correct the matter. QOverall lack of involvement
in the placement process by the Tribe. The Superintendent’s responsibilities are critical
and administered without proper Tribal oversight; i.e.. the administration of essential
Tribal resource shares (the percent of federai funding available for essential Tribal
services). A defined period of appointment. For exampie, a five (5) year period before
the Superintendent 1s eligible for wvoluntarity leaving his position. Increase the
Supenntendent's authority to act and increase the Superintendent’s ability to enforce its
operational mandates with the Agency personnei. Present B.LA, policy requires the
Tribe to initiate all activities at the Agency Superintendent level. If this is to continue,
then a more enhanced system of communication must be implemented to achieve the
desired results

Contracts. No cooperation granted the Tnbe in its attempts to contract essential
services granted under the Indian Self-Determination and Education Assistance Act
(P L. 93-638) The Tribe has determined that for progress of Tribal goals to be ensured,
the Tribe must implement its own Judicial and Law and Enforcement programs. To
accomplish this, the Tribe must contract for its share of the federal funds available and
are being expended in the Anadarko Agency C.F.R. court system and B.I.A. police unit.
This Tribal action will be undertaken with contracts available through P.L. 93-638
funding. The Tribe officiaily notified Bryan Pogue of this intent, by letter dated
September 15, 1992. To date. requests for specific information and assistance cited at
25 CFR Chapter |, Subchapter M, Part 271, Subpart B. Section 271.16, 271.17, 271.18,
have not been received from the Anadarko Agency personnel. The Tribe is dependent
upon the “good-will" of the Anadarko Agency personnel to comply with the law, again at
the required liberai interpretation of B.1LA, policies and procedures (B.L.A.M.). The Tribe
1s required 1o postpone, delay or shelve Tribal planning until Agency personnel have
adequate time to address the Tribal requests for assistance. The Tribe would suggest
that the Anadarko Agency make all future activities are In strict compliance with the
C.F.R. in response to the Tribe's request for information and assistance, concerning

P.L 93638
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The Apache Tribe of Oklahoma wishes to express its appreciation to the
Honorable Bill Richardson, all participating members and all staff personnel of the
Subcommittee on Native Amencan Affars of the Committea on Natural Resources, for
holding this field hearing; and, for inviting the Apache Business Committee to take part
in the testimony being given 1o day

This document is being submitted by Martha Banderas. Vice Chairperson,
Apache Business Committee. Apache Tribe of Oklahoma. Ms. Banderas is being
assisted by Martin Bitseedy. Mr. Bitseedy provides assistance directly to the Apache
Business Committee, and also serves as the Chairman of the Apache Development
Authority of the Apache Tribe of Oklahoma. Mr. Bitseedy 1s also the Vice Charirman of
the Oklahoma Indian Gaming Association.
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Posa Otfice Bos 1720
Anadarko, Oklahoma 73005

January 18 1994
The Honorable Bl Richardson. Charman
Subcommitte On Nalive Amerncan Affans
Commitiee on Natural Resources
Washington. O € 20515-6201

Dear Congressman

The following are the representatives of the Apache Tribe of Oklahoma. to attend the
Field Heanng. on January 20, 1994, n Tahlequah. Okighoma

Martha Banderas
P Box 632
Apache. QK 73006
(405) 488-2148

Martin Bitseedy, Charrman
Apache Development Authority
Apache Tribe of Oklahoma
806 W Alabama

Anadarko, OK 73005

(405) 247-3809

Martin Bitseedy, Vice Chairman
Oklahoma indian Gaming Association
P.O Box 768

Anadarko, OK 73005

(405) 247-9331

Sincerely,

.\"ﬂ‘r el /{{,f/ui_/b-a.g

Martha Banderas, Vice Chairperson
Apache Business Committee
Apache Tribe of Oklahoma
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Mr. SYNAR: Thank you, Bill. First of all, Diane, you should have
announced this is your 50th anniversary of the Congress.

Ms. KELLY. It is.

Mr. SYNAR. This is an excellent opportunity to advertise that,
and it shows the staying power that the Congress has had. We are
very proud of that.

Ms. KELLY. Thank you. I would like to invite you to our conven-
tion in Denver in November.

Mr. SYNAR. I will try to put it on the schedule. I will be busy up
until then they tell me, 1 think.

Ms. KELLY. I will remind you.

Mr. SYNAR. Bill, it is always good to have you here and you have
done such an excellent job with the Muscogee Tribe. Your vision of
economic development is something that I think is probably second
to none throughout Oklahoma.

I would be interested to know what kind of cooperation you have
otten out of the state Chamber of Commerce and the local cham-
ers in the counties where the Muscogee Creek Tribe is located. Do

you all have a partnership that is working together trying to
strengthen economic development?

Mr. FIFE. Yes, we are members of the local Chamber there in
Okmulgee and we have taken it upon ourselves to go out and meet
with the state chamber staff and tEeir executive director, to become
part of the local chamber and other chambers within our jurisdic-
tional area. We feel like the only way that we can survive is for
everyone to be working as a team, and I think we have good rela-
tionships with not only the chamber, but the Lions Clubs, the Ro-
tary, the school systems. We have an excellent relationship with
OSU-Okmulgee and OSU-Stillwater, along with the medical school
in Tulsa and others in our area.

Mr. SYNAR. Let me focus in on economic development. If I were
to pose the question: What is the major obstacle for getting eco-
nomi¢ development for the tribe? Would it be education levels that
are lacking, or would it be a need for a financial package that you
can put together, would it be Iocation, would it be resources? What
would be some of the obstacles that you all have found?

Mr. FIFE. Well we have multiple obstacles. First of all, as you
said, education. We must educate our people in order for them to
be productive, to be able to fit in some of the jobs that we would
like to create in our area. Location, I do not feel like it is a prob-
lem. I do not think that putting together a financial package is a
problem. But sometimes the type of business we go into can create
a problem. You know, in the United States Constitution it says
that only the United States Congress can regulate commerce with
Indian tribes. Sometimes we have a little interference from the
state government wanting to regulate some of our business, and we
would like for—one of the recommendations that we would like for
the Congress to do is exercise its jurisdiction under the commerce
clause and work with the tribes a little more and make this law
more clear,

Mr. SYNAR. Good.

Chairman Hauser, let me ask you a question. I was a little dis-
tressed with your testimony. It seems that you have all but thrown
up your hands that we are not going to a compact in Oklahoma,
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and even if we do, you claim it is really dual regulation, one for
Oklahoma and then with the National Gaming Board. Is it over?
Is the gap just s0 large between what the tribes want in Oklahoma
and what Oklahoma 18 willing to live with? 1 think Bill and I need
to know what specific problem exist—where exactly is the gap?

Mr. HAUSER. The biggest gap we have right now, Mike, in Okla-
homa is the state and the Governor. The Governor was put in this
process in 100-497, it was not the state legislature, it is the Gov-
ernor. The Governor can be the stumbling block. And the Governor
we have at this time chooses not to acknowledge there are Indians.
And he has other priorities.

Mr. SYNaAR. Have there been any discussions?

Mr. HAUSER. We have had one compact that was placed through
and there was obstacles placed within that compact that are im-
practical. Declaratory judgments pertaining to the Johnson Act.
that is why we are %oing back to the federal law that—when you
have a compact in place, the Johnson Act should not pertain and
the Johnson Act simply means you have a gambling device in an
area where it is not legal. We have had regulations put out by the
National Commission, Mr. Hope in his great wisdom done what he
wgls supposed to do and that was forestall Class 1II as long as pos-
sible.

Mr.‘) SYNAR. Who is negotiating on behalf of the state or the Gov-
ernor?

Mr. HAUSER. Bob Nance.

Mr. SYNAR. And he is out of the Attorney General's office?

Mr. HAUSER. He is a private attorney that they hired through
the—when we call him and ask him questions, he would have to
talk to the Governor’s counsel, then the Governor’s counsel would
talk to the Governor and then three weeks later we might get an
answer of no.

Mr. SYNaAR: Let me ask this question. Given what you all have
requested in the compact, there is nothing inconsistent with the
other compacts around the country, is it?

Mr. HAUSER. None whatsoever.

Mr. SYNAR. It is almost a model taken from other states?

Mr. HAUSER. It is the same, you know, why reinvent the wheel.
If it works somewhere else, let us put it in. We have an off-track
betting compact that the state of Oklahoma has actually written
that OTB contract. The only problem is they still will not pass it.
They keep kicking it back, keep kicking it back.

We had a clause in there that says “good faith negotiations,”
there has been no good faith out of Oklahoma. We have tried work-
ing with the state and any area, it has to be good for everyone in
the area. Dollars coming in, there is a spinoff, a seven dollar turn-
over within the communities. It is good for everyone when business
develops. In our area, employment, we need employment bad.

Mr. SYNAR. Let me focus in on that. You know, 1 am sympathetic
to the problems. We met with you all on a number of occasions in
Washington and we are a little bit in a Catch 22. We have sent this
responsibility down to the states, and it would be a little bit im-
proper now for the federal government to try to direct the state
what to do, but we realize that these things have to come to clo-
sure.
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Of the 37 tribes in Oklahoma, how many of them are on the
verge or presently involved in gaming?

Mr. HAUSER. There are 32 operations in operation right now.
Some tribes have multiple operations. The Class III concept, we are
trying to put together a package now that is a modification just of
bingo ant:lp others. And I personally feel—I do not think in Okla-
homa, you are going to see full blown casinos as you see in Las
Vegas, you will not see that.

Mr. SYNAR. Let me focus in on that. As Chairman of this effort,
I\»::ou have probably better familiarity than anﬁone with what every-

ody is doing. You know, one of the fears that I have, and again
not trying to direct what you are doing, is that we are going to
have 32 different operations going on and we are going to kill the
goose that laid the golden egg. We are going to have so many that
it is not going to be worthwhile for anybody. Is that a fear that the
tribes have?

Mr. HAUSER. That is one thing you have got to address in busi-
ness. All people are not going to be successful. Senator Inouye has
brought tEis up, that the government should have a responsibility
to now allow the tribes to enter into a business or an operation or
function that they are going to fail.

The markets are there in Oklahoma and we are keeping most of
them scaled to our areas. And as far as working with the local gov-
ernment, we painted the courthouse in Ottawa County. I mean we
work well with the local government. But when it gets somewhere
above the local government and into the state, then you get into
this large mass ball, and one time I proposed to the state, back in
1986 or 1987, I said what would it take for you guys to leave us
alone? The two gentlemen from the Tax Commission took that to-
tally wrong and what they were preparing to do was not what I in-
tended. [Laughter.]

I talked to our District Attorney for about an hour about what
happened in that situation.

r. SYNAR. And they think I have an edge. [Laughter.}

Mr. HAUSER. It has to benefit the state when we bring more. The
regulations, we are willing to fp:(aliy for whatever they do on a cost
basis. That is outlined in the federal law. If they would just—our
biggest frustration right now is if they would work with us, not the
state as the population, the people that are in the bottleneck, and
I will say our bottleneck is Governor Walters. That is the bottle-
neck right there, is Oklahoma City.

Mr. AR. Let me turn it over to Bill, thank you very much.
Thank all of you. [Laughter.}

Mr. RICHARDSON. I am going to come back to the Indian gaming
issue because this is very important and this is probably the main
activity of our Subcommittee and we have held five oversight hear-
ings. But to Chief Fife, we talked earlier in the past panel about
the self-governance concept. Do you think for economic develop-
ment this would be positive for the Muscogee Nation, a permanent
self-governance compact? You also mentioned—maybe I can wrap
two gllwstions into one—the specific concerns in your tribe over the
health care, the three percent on infant mortality and diabetes.
Educate me. Are there high incidents of these two maladies in the
Muscogee Tribe? :
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Mr. FIFE. Yes, there are, very high. I do not know what the exact
percentages are, but I can say that we probably lead—the Indian
people lead the state in diabetes, in the occurrence of diabetes. In-
fant mortality, it is very high rates there.

But what I was alluding to is that three percent does not seem
like very much, but when you have a small budget and you get
very-—you heard testimony earlier about the gross under-funding
that we receive here in Oklahoma compared to other areas of the
United States for Indian health care or Bureau of Indian Affairs
funding. Then this really restricts what we can do. We work on a
shoestring. The monies that we receive, the monies that we gen-
erate through gaming, primarily go back to supplement the Bureau
of Indian Affairs and the Indian Health Service programs, and I
would say that we match those programs almost dollar-for-dollar in
the services that we provide.

Mr. RICHARDSON, On the self-governance issue, is that the direc-
tion you think we should go?

Mr. FIFE. Well we are under a self-governance compact today.

Mr. RICHARDSON. But making it permanent for you?

Mr. FIFE. 1 feel like it would be good for us to have a permanent
self-governance opportunity under that law.

Mr. RICHARDSON. Let me go to you and to Chairman Hauser on
the gaming issue. And I want the audience to know what our posi-
tion in the House has been, at least the Subcommittee. And let me
also mention that this Subcommittee works very hand-in-hand
with the minority, and Congressman Craig Thomas of Wyoming is
not here, but his counsel, counsel Houghton is here. It has been our
view, at least my view, that the Inouye process is a good one,
where we are looking at ways to resolve the lack of clarification
and the lack of specificity perhaps in the Indian Gaming Act.

But I as a Chair in the House have chosen not to participate in
it. We have a different process in the House. We have had five
oversight hearings. I am not sure that the Act needs changing. 1
am very, very concerned about any further infringements on Indian
sovereignty. Now that is my position and I am concerned, obviously
too, when you get testimony from—I think it was 49 out of the 50
Governors that wanted us to ditch the entire Indian Gaming Act
and basically have total state control of Class III and other issues.
So T am concerned I guess on the other side that if we enter into
a process of negotiation that perhaps we are dissipating the gains
that we have already made on Indian gaming. But obviously in
Oklahoma, there is a problem.

Chairman Hauser, you stated it very eloquently, a lot better than
without your prepared testimony. And I am wondering, and maybe
Mike, with his intensive solution expertise, how do we deal with
your problem here? As I understand what you are telliing me, if
there is Class III in Oklahoma, that this would be a very positive
economic development boon for you, but that the compact that you
are trying to negotiate with the state has not resulted in anything,
that it is basically—as Mike might have said, it is going nowhere.

What do we do? Do we have to clarify the Act to make it happen
{'or ;ou? Are there any other ways that we can resolve your prob-
em?
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Mr. HAUSER. With clarification of the Act or clarifying partially
the regulations. See we had regulations written off of the law that
do not comprehend or do not follow the law. And what is being pro-

osed now is a regulatory scheme of a two-tiered basis of the actual

ational Chairman and a regulatory group down here that will
he%%as T&TA to bring people up to complying with the law.

e compact we have in Okﬂahoma was for VLTs, it is a video
lottery terminal. That is a random generator like you select lottery
tickets for powerball. With the entanglements within the law and
then the Cavazone decision being laid out, that kind of throws ev-
eryone up and stops. We had to go to court to get a declaratory
judgment that would hold the state harmless from violating any of
the laws, The compact was just dead.

One was negotiated, one and one only. Signed off on but went no-
where. The other compacts have been backlogged. Governor
Billman had my first intent to compact and it has been just fore-
stalled, forestalred, forestalled, wait until the federal law is passed.
And if the states receive some guidance somewhere that this is
something that will benefit everyone—again, we are—they have
chose to ignore us in Qklahoma and I do not think Class III gam-
bling is right for every part of the state. There are areas where
Class III gaming is not the type of gaming that people in the gen-.
eral populous want. In the market areas that it is, it is a boon to
the area. It will help economically bring the monies in, bring people
from out of state. We bring people from out of state every day,
every day coming into our facilities from out of state.

The law being clarified or amended to clarify some of the gray
areas and what the position of the National Chairman is. We have
almost a dictator up there at this time. We have nhothing up there
at this time. We have a lame duck and a person with a two-year
extension on their-—two years left on their term.

Mr. RICHARDSON. Chairman Hauser, next time you are in Wash-
ington, come by and see me because I think, while I did say we are
looking at the Inouye process very positively, we are reserving
judgment and | have not fully talked to Mike about what he thinks
we ought to do with the Act itself. Maybe some clarifications may
be in order, state-specific or—but I am fully reserving judgment.
You are completing the process in February?

Mr. HAusER. That is what we have been——

Mr. RICHARDSON. But I need to educate myself more because you
have got such-—you have 37 tribes in QOklahoma, and what you
have is no Class [I] anywhere, is that correct?

Mr. HAUSER. That is correct.

Mr. RICHARDSON. So there has not been one successful compact.

_ Mr(.1 HAUSER. There is a compact in place but it has never func-
tioned.

Mr. RICHARDSON. Okay. Mike, maybe we can talk about this fur-
ther, but I would like, perhaps if you come next time, the weather
permits us ever to go back, to discuss this further.

Mr. SYNAR. Thank you all. This has been very helpful and we ap-
preciate it and we look forward to further dialogue.

Mr. RICHARDSON. We will call the third panel; the Honorable
Elmer Manatowa, Chief of the Sac and Fox Nation; Mr. Leonard
Harjo, Tribal Planner, Seminole Nation; Ms. Carmelita Skeeter, Di-
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rector, Indian Health Care Resource Center and Mr. Mathew
Kauley, Director, Association of American Indian Physicians accom-
panied by Mr. Thomas McGaeze, Treasurer of the Seminole Nation.

I want to welcome all of you—-

Mr. SYNAR. Before we do that, if I could make one more introduc-
tion.

Mr. RiICHARDSON. Absolutely.

Mr. SYNAR. We have the entire Cherokee Council that took the
whole day off to be here. If they would stand, I would like to thank
them for all being here, the Council of the Cherokee Tribe.

({Applause.}

Mr. RiCHARDSON. Before [ turn to Eimer Manatowa, let me men-
tion that with me—you know, Congressman Synar and I chair
these hearings and we work very hard, but we have some very
dedicated and capable staff with us. 1 already mentioned Rich
Houghton, who is the minority counsel, who is with us. Marie How-
ard, who is also on the Subcommittee on Native American Affairs,
she handles many of the issues that we are dealing with today.
And Tadd Johnson, the Chief of Staff of the Native American Af-
fairs Committee. And Mike, is there anybody else we should recog-
nize? :

Mr. SYNAR. My whole staff is here, but you all know them, so we
will not go through that. Let us get on with this panel.

Mr. RiCHARDSON. Okay, Chief Manatowa.

PANEL CONSISTING OF HON. ELMER MANATOWA, PRINCIPAL
CHIEF, SAC AND FOX NATION, STROUD, OK; LEONARD
HARJO, TRIBAL PLANNER, SEMINOLE NATION, WEOWOKA,
OK; CARMELITA SKEETER, DIRECTOR, INDIAN HEALTH
CARE RESOURCE CENTER, TULSA, OK; AND, MATTHEW
KAULEY, DIRECTOR, ASSOCIATION OF AMERICAN INDIAN
PHYSICIANS, OKLAHOMA CITY, OK

STATEMENT OF HON. ELMER MANATOWA

Mr. ManaTOwA, Good morning. It is my pleasure to be here and
I am glad to also welcome both of you here. Mike, back to his home
state. I was not scheduled, as you can see, by the panel information
earlier, to be here this morning. I was to go to Washington to the
big tepee, or the big tepee in Washington. But the power outages
and airline delays presented a problem, so 1 am very happy to
make the switch to be here this morning. And 1 am glad, Mr. Rich-
ardson, that you recognized Tadd at least. Tadd and I have known
each other for a long peried of time and 1 try to visit with him
about every time I come to Washington, he is very, very helpful to
us.
Mr. RICHARDSON. Did he tell you to say that?
Mr. MANATOWA. Yes, he did. [Laughter.]
I will present a summary this morning of our testimony. We
have the written statements that will go into the record, and of
course [ would request—we have some additional information that
we would like to put into the record to further expand on the
things that we have. So I understand the record will be open——

Mr{.1 RICHARDSON. Without objection, we will insert it in the
record.
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Mr. MANATOWA. All right, I a}t)_lpreciate that very much.

So.I will summarize just briefly on some areas as we go through
here today. I want to recognize also a lady that I have with me this
morning, Suzanne Battese, who is the Assistant Director of our
Health Unit. Suzanne has helped us and I would like to offer, if
we have the time, for her to say a few things. This is my expert
in the health area.

I will summarize briefly in the area of self-governance and of
course, we are a self-governance tribe since we are entering into
our third year of self-governance with the BIA this year. We were
the first tribe in the nation to enter into a self-governance project
with Indian Health Service.

In addition, this past year, we have entered into a prototype self-
governance project along with eight northern Pueblo tribes with
the Department of Agriculture. This is a prototype project of self-
governance and it is the only one in the nation. So we are taking
self-governance step by step further.

Hopefuily in the future, as you have heard here this morning, we
can expand self-governance to all agencies in the United States
that have monies that deal with Indians. It is our feeling that it
should be.

Of course we would ask you to provide full support for the pas-
sage of the permanent legislation for self-governance. We are ask-
ing—which will ensure the Congressional language is supportive of
a tribally-oriented negotiated rulemaking process. Tribal! stable
base bud@ets for self-governance tribes are needed to strengthen
tribal government operations.

Earlier this morning, I think you heard Governor Nuckolls state
his wish to stabilize the government so we can plan from year to
year on what we are going to do.

I urge the Assistant Secretary for Indian Affairs to make a selec-
tion of the Director of the Office of Self-Governance and that the
individual selected is knowledgeable of the department, adminis-
trative and tribal affairs wise.

As has happened to Indians, we seem to be the last to receive,
like our Assistant Secretary, Ada Deer, one of the last departments
to get a full appointment, and I am afraid we are going to come
around to the selection of the self-governance office director the
same way. We will have interims, interims and interims. But let
us please make a selection very quickly.

he gaming recommendations, you have heard several things
here today. We want to eliminate state involvement in gaming
com{racts or establish effective policies and procedures to ensure
good faith dialogue between states and tribal governments. I see
the light is coming on, so I am going to have to go a little further
and faster.

In the area of economic development, I do not think the states
or the federal government has really given us the support needed
to validate the economic impact of Indian tribes witll:in thetr re-
spective states. I and several other tribal leaders, along with the
Oklahoma State Department of Commerce and through your office,
Congressman, with Tadd, is working on some amendments to the
Tax Status Act of 1982. Those are all prepared, it has been ap-
proved by National Congress and we will be working very hard to
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make sure that those things are passed through that will enable
tribal governments to assist or take advantage of the tax-exempt
bonding which will assist again the tribal economics packages with-
in the state.

Trust fund management. Congress needs to direct the BIA to be
consistent in the application of policies of investment for tribal
trust funds as well as individual trusts.

Congress needs to direct the BIA to provide tribes more influence
over how their funds are invested and allow for tribal input on the
specific investment of funds.

And at this point, I see the red one is on, so I would hope that
we would be able to have our Director say a little bit more. But
in health care reform, we would like the inclusion of the self-gov-
ernance tribes in any future health care reform planning sessions.

Just as you have heard with the recent announcement of combin-
in% the two BIA area offices, the consultation process many times
is by letter telling us it has been done. And we think that is going
to happen again with health care reform. We would like to have
greater consideration to the every day operations of Native Amer-
ican medical care facilities, provide a clear understanding of the
self-governance tribes/nations relationship with Indian Health and
the state alliances.

Irregardless of what financial formula is developed, please allow
self-governing tribes and nations, as well as other Native American
Indian nations to take active part in the development of any for-
mula that would affect them.

I see my time is out. I would like to go further, but

Mr. RICHARDSON. Chief, we will allow perhaps in the questions,
your counsel to say a few words, but we have to move on. I will
ask if we can, to please stay to the five minutes.

Mr. Harjo.

[Prepared statement of Mr. Manatowa follows:]
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TESTIHONY OF TIE SAC AND FOX NATION
FOR TIE H.8. NOULSE OF REPREBENTATIVES
SUIRCOMMITTEE ON NATIVE AMERITICAN AFFATHE FOR
THE COMRITTEE ON NATURAL RESOUIRCED

FIELD HUKARING
CIUEROKEE NATIOR PRIGAL COMPLEX
JANUARY 20, 19%4

SUPPLFMENTAL SUHEET

The foliowing vepresentatlives will be providing oral and written testimony at
the Hearing on behalf of the Sac and Fex Malion.

Suzanne Batlese
Deputy Healll Divectov
Sac and Fox Nalioy Sac and Fox Nation
Route 2, Box 246 lkoute 2, Boux 246
Stroud, OK 74079 Styoud, OF 74079

{918) 9%68-352¢ {918) 968-3526

Elmer Manatowa
Principal Chief

ARLF-GOVERNANCE RECOMMENDATIONS

-Provide full Comnititee support for the passage of II.R. 3508 to bring
permanency Lo the Self-Governance Demonstralion Project.

-Insure the Congressional language for H.R. 3500 15 aupportive of a tribally
oriented negotiated rule-making proceas.

«Tribal stable base budgets for Self-Governance Tribes are needed to
strengthen Tribal Government operations.

~Support supplemental funding requests to cover the BIA deflicit in contract

aupport funds to Indian tribes for Indireci Costs.

~lUrge the Assistant Secretary - Indian Affaivs to make a selection of the
Birector for the Office of Self-Covernance; and, that the individual selected
is knowledgeahle of Departmental, administcaiive and Lribal affairs.

GAMING RECOMMENDATIONS
~Eliminate State involvement in Tribal Gaming Compac¢ts or establish effective

policies and procedures Lo ensure a good failh dialogue between States and
Tribal Governments to conduct megotiations.

-Development of an appeals process for Indian tribes in the event States fail
to negotiate with Tribes in gond faith.



75

ECONOMIC DEVELOPHMENT RECOMMENDATIONI

-Federal Government support 13 peaded to validate Lha economic impact of
Indian tribes within Lheir veapective States. Fuithermote, to assisl Ltibea
in daveloping a Lekter dialogues with State governments to promote Tiibal

business developmnent,

-hddreas the built in ineguitius in the abililics of tribes to cumpets with
neighboring non-Indian juriasdictiocns.

-Begin the process of overcoming hiatotical barrieis creatad and sustained ky
faited and flawed fedeca) policies and practices of the past two hundred
years.

TRUST PFUND MANAGEMERT RECOMMENDATIONS
-The Congress needs to direct the BIA to be congistent in its application of
policies for the inveatment ol Tiibal Trust Pundsz as well as Individual Trust

Funds accounts,

-The Congress necds to ditect the BIA Lo provide ti1ibes more influence over
how their [unds ate iuvested and allow for tiial input on the specific
investment of the funds.

HEALTH CARE REFORH RECOMHENDATIONS
-Inclusion of Self-Governanve tyibes in any fuluwie Nealth

rlanning sessions.

Care Reform

-Give greater consideration to the everyday nperalivons of a Native American
madical care facility., Understamnrl how we proviie care.

~Provide a c¢learsr wwdersdanding of the Selil-Goveruing Lribes/nations
relationship witle Tndian Deakbtlh Servide and Slale Alliauces.

~Irregardlessz of ulbat financial formmla is developed, please allow Self-
Governing trihes/uations, as  well as, all ather Nalive Mnperican
tribes/nations to lake an aclive part in developmenl of any formuwla that

would effect € lem
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WRITTEN TESTIMONY OF ELMER MANATOWA
PRINCIPAL CHIEF
EAC AND FOX WATION

NEFORE

THE U.8 NMOUSE OF REPRESENTATIVES
SUBCOMMITTEE ON NATIVE AMPERICAN AFFAIRS OF
THE COMMITTEERE ON NATURAIL RESOURCES
FPIELT} WTEARRING

AT

TIHE CHEROKEE NATION TRIRBAIL COMPLEX
TAINLEQUAN, OKLAINGMA

JAHUARY 20, 1994

Mr . Chaicrman, I thank you for this opportunity Lo present teslimony
on behalf of the Sac and Fox Mation. I would also like to express
my appreciation Lo Congresswau Mike Synar for his efforts to
provide a forum for the Oklahoma tribes; and, to Chief Wilma
Mankiller of the Cherokee Mation for hosting today’'s Hearing.

I am Elmer Manatowa, Principal Chief of the Sac and Fox Nation and
assjating me today is Ms. Jo Burtrum, Health Directoer. The Sac
and Fox MNation appreciates the expressed intereat by the House
Subcommittee on Rative Amevican Affairs for holding this hearing to
elicit information on the Self-Governance Demonstration Project.
trust fund management, ganing, economic development and health care

reform.

SELF-GOVERNANCE

The Tribal Self-Governance Demonstralion Project, originally
authorized in P.L. 100-472, Title IIF of the Indian Self-
Determination Act Amendmentsa of 1988, allows Tribal Governments to
negotiate the trausfer of programs, services, functions and
activities from the Federal bureaucracy through Compacts of Self-

Governance and Annual funding Agreements. Trihal Councils set
priorities on allocation of these financial resources and manage
their affairs with a minimum of Federal involvement. These

management principles and processes are empowering our Tribal
Governmenls to be directly respousible and accountable to sevrvice
delivery and development activities; dramatically reduces the time,
papecwork and expense by the Federal bureaucracies serving Indian
Country; and, offers real potenlial for improving the government-
to-government relationships Dbetween Indian Tribes and the United

States.

Participation in Public Law 100-472 has reafficmed the Sac and Fox
Nation's status as a sovereign MNation with the authority to
interact with other entilies on a government to government basis.
Compact status has provided the Sac and Fox WNation with the
tecognized legal authority Lo determine the most effective way to
address issuea at the local level. Flexibility in the wanner in
which programs and budgets are adminigstered and services are
provided has heen the most positive culcome of Compact status.
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RECOMMENDATIONS
-Provide full Commillee suppmi for the passage of H.R, 3508 to
bring peimanency Lo Llhie Sell-Covernance Demonstration Project.

-Insure the Congreassicpal lanyuvwage for N.R. 3508 is5 supportive of
a tribally oriented negotiated rule-making process.

-Tribal stable base buwlgets for Self-Goverunance Tribes ave needed
to strengthen Tribal Government operations.

~8upport supplemental Eunding requesls to cover the BIA deficit in
conttact support funds to TIwdian tiilbes for Indirecl Costs.

-Urge the Assistanlt Secrelary - Indian Rffairs Lo make a selection
of the Director fovr the Of(fice of Sell-Covernance; and, that the
individuouai selecled is knowledgeabile of Departimental,

administiative aml tribal affaivs.

GAMING
The Sac and Fox Nation has been unsuccessful in negoliating with

ofCicials of Lhe Stale of Oklalioma in the development of a Gaming
Compacl., State invelvement in Tribal Gaming Compacts must either
be eliminated or adiitional Congressional direction with specific
step-by-step Procedural instructions must be given to the State for
enteving into Caming Compacts or else the Tribe will continue to be
halted from the finalizalion of any such Gaming Compact. In
eagsence, the State of Oklahoma has failed to negotiate with the Bac
and Fox HNation in good faith while we hLave attempted full
cooperation. The Lith U.8. Circuit Court of Appeals ruled on
Tuesday, January 18, 19%4, Lhat states cannot be sued by Indian
tribes seeking to force Lhewm to allow gambling casinos oo Indian
lands. Stales are able to claim immunity under the l4th Amendment
to the U.5. Constitution. Undeyr this court decision, tribes have
no recourse to force states to comply with the Indian Gaming

Regulatory Act.

RECOMMENDATIONS

-Eliminate State involvement in Tribal Gaming Compacts or establish
effactive policies and proceduves to ensure a good faith dialogue
between States and Tribal Covernments Lo conduct negotiations.

~-Development of an appeals process for Indian tribes in the event
States fail to negotiate with Tribes in ygood (aith.

ECONOMIC DEVELOPMENT

The State of Oklalioma is almost enticely comprised of tribal
jurisdictions and hoasts 'the lavgest HNative population in the
country; liowever, true cooperation between the State and Tribal
Governments is yet to be realized. Tribal Coveyrnments are able to
provide economic incenlives because of Ltheir unigue slatus, The
State has not fully realiged or simply chooses not to participate
in the joinl UlLenefits which <¢an be gained by the economic
opportunities Tor the benefit of all of the populalion. The
Oklahoma Department of Tourism is Lhe only Stale Department which
has shown an active interest in the economic impact of promoting
Indian tribes and the Sac and Fox Nation has parvticipated in
several projects with their Department, It is time for the
remaining State Departments to become ianvolved jn economic
developmenl efforls tn initiate coopevative e¢fforls and promote the
benefits of doiny husiness with Tribal Qovernmeuts.



18

The negative aspects of the Compact staius have nnt come Erom
within the Sac and Fox Nation but from forces outside. Theve iy a
great Need to creale a permanent option for tribes to interact with
the U.8. Government on this basis. The U.5. Senate has enacted 5.

1€18, the "Tribal Self-Covernance Act of 1993", The Sac and Fox
Mation fully supports your introduction of a corresponding measure,
L.R. 3508, The Seli-Governance "Tribes avre pioneering through

negotiated agreements wmore independent management of financial
resources and the assumption of responsibililies and awthorities
associated with the transferred funds.

The Tribal Self-Governaice Demonstration Project is a fourerunnexr to
the Clinton Adwministration's “Reinvent Government' iniliative in
which the policies and goals are almost identical. President
Clinton's October 26, 1993 Executive Ovder on "Enhancing the
Intergovernmental Partnership”™ in reducing regulatory butdens and
streamlining the regulations waiver process for State, Local and
Tribal Govermmenls ditectly suppui ts o Sal[-Governaunce
objectives. We truly believe Trilbal Self-Guvernance provides
excellent working examples ovf the broad Clinteon Administration

policy goals.

Unless action is taken soon by the Admiuwistiation, the bi-partisan
Congressional support for Tvibal Self-Governance as a Tribally
driven project, the initiative will be abruptly halted by an
obstructionist bureaucracy. The permanent legislation authorizes
up to twenty Tribes a year to enter Self-Governance as well as a
negotiated rule-making process directly involving Trihal leadership
in regulatory decision-making.'’ It is jmperative that the
negotiated rule making process be tribally oriented. The Federal
bureaucracies unwillingness to accommodate change will 1likely
translate to a stalemate over the most promising Indian Affairs
policies since the Indian Self-DeLermination Act of 1975, This
would Dbe most Erustrating and disappointing, considering the
similarities to the expressed Presidential policies.

In advancing the Self-Covernance initiative, we are also proposing
a Tribal base budget concept that would offer stability to Tvibal
management and operations. The BIAR has now infovmed tribes that
they are now estimated to receive only [(ifLy percent of Tribal
negotiated Contract Support Funds or indivect costs in FY'94. In

these instances, Tribal governments ave being blamed Efor
bureaucratic ineptness and criticized for €finally beginning to
recover their tiwe indireci costs. Inflatinn adjustments are

rarely a consideration for Tvibes, although Lhe Federal Agencies
annually receive this most basic provision.

The Office of Self-Gavetnance will soon lose a valued individual,
Mr. William Lavell, Director, as he will be retiring at the end of
this month, The Trihes have been aware of his pending retirvement
for several months and Ms. ARda Deer, Assistant Secreltary - Indian
hAffairs has been regquested to take action for his eventual
replacement, MHowever, to date, a candidale has nolL been selected,
It is.critical that the individual selected for Lhis office has the
knowledge, skills and abilities Lo lend strong administrative
experience to the bivector's pasilion, lhave a sovlid understanding
of the U.5. Department of the luterior, but just as important, is
the need to have a strong line of comminication and understanding
of Tribal Governments participating in this Tribally driven

initiative.
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The Indian Tribal Governmental Tax Status Act of 1982 needs to be
amended in order to provide that tribes and tribal subdivisions may
1ssue tax-exempt Londs under the same rules that apply to Btates
and their political subdivizions., The only additional restrictions
that would appliy to tribes and tribal subdivisionz should he that
{a) the facilities finuanced by lovated within or in cloae proximity
to the exterior boundaries of an Indiam rveservation, and (b) with
respect to certain private activity bonds issued by a tribe or
tribhal subdivisions, an Indian ownership or Indian employment test
must be met. Amendments need to replace the current restrictions
on the issuance of tak-exempt bonds by tribes and tribal
gubdivisions with a provision that such bonds are to be issued
under the same restrictions that apply to states and their
political subdivisions. BAmendments should also exempt bonds isasuved
by tribes or tribal subdivisions from the prohibition against tax-
exempt bonds being guaranteed by the Federal Government {(with an
eXxception for so-called "FDIC Londs"). this would enable the
tribes to combine tlhe benefits of this bill with those of the
Indian Finance Act loan gQuaranty program (25 U.5.C. 1498, et seq.).

The Omnibus Budget Reconciliation Act of 1993 contains certain tax
incentive provisions that in effect set the foundation of Lthe
Administration’s program for development assistance to
economically-distressed communities, including Indian Country. The
tax incentives are part of the package referred to as the
Empowerment Zones and Enterprise Communities: provigions.

The President's Community Enterprise Board presents a rare
opportunity to develop a coordinated effort to achieve measurable
economic pProgress in Indian County. It is an opportunity to gain
Presidential support for an Indian ecohomic agenda that has been
developed by ludian people.

RECOMMENDATIONS

-Federal Government suppott is nceded to validate the economic
impact of I'ndian tribes within their regpective States.
Furthermore, to assislk tribes in developing a better dialogue with
State governments to promote Tribal bhusiness development.

-Bddress the built-in inegquities in the abilities of tribes ta
compete with neighboring non-Indian jurisdictions.

-Begin the process of overcoming historical barriers created and
sustained by failed and flawed federal policies and practices of
the past two huudred years.

TRUST FUND MANAGEMENT
When 1t comes to Lhe Trust Fund Management, Lhe only thing the BIA
has been able to prove is its years of inability to manage Indian

trust funds. Past BIA investment policies and practices have
resulted in a lack of realization of maximuw investment and return
opportunities. Tribal dollars have not bee utilized in a manner

consistent with the Tribe's desire for maximum gain and reguired
safety. It appears as though Tribal funds are only invested to the
degree in which the BIA's fiduciary responsibility is to be
maintained at a minimal status. HMeanwhife, our funds have been
invested Ly the BIA in 3% or 4% ¢D's, while the Sac and Fox Nation
has been able to prove Lhat we can guide investment funds towards
a 10% or higlher rale of relurn.
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The BIA is able teo achieve a greater return on individual's
accounts than they are ahle to cbtain for Tribal Trust Pund
accounts. Certainly, there is a need for consistency in the
management and investmeut systems of these monies. Tribes should
be allowed to provide a greater influence over hew funds are
invested, while working with the BIA to ingsure the investments are
still secured to protect the Government's interest in maintaining
the trust responsibility to the Tribes for their Trust Funds.

RECOMMENDATIONS
-The Congress needs Lo direct the BIA to be consistent in its
application of policies for the investment of Tribal Trust Funds a=

well as Individual Trust Funds accounts.

-The Congress needs to direct the BIA to provide tribes more
influence over how their Efunds are Investled and allow for trial
input on the specific investment of the fumls.
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HEALTH CARE REFORH

Health Care Reform as it relates to the Mative American
Tribes/Hations, and especially Lhe Self-governance tribes, leaves
room for some concerus.

The PROPOSED Health Security Act indicates that the health
programs that are mentioned in this ACT will be provided by
Indian Health SBervices. However, just a few days ago we received
information from Dr. Harry, Director, Indian Health Services
Oklahoma Area QOffice in which he has indicated that 2,051.7 Full-
Time employee hours will be cut in Fiscal Year 1994, this amounts
to a reduction in staff force of approximately 84 ewployees., It
is our understanding that this reduction may affect direct
medical care services in some Indian Health facilities across the
Oklahoma area. Please, understand that we in Oklahoma are not the
only area to have reductions in force, this is Indian Health
Services cuts nation wide.

Pleage, help us to understand how We are to become involved with
this Health Care Reform when the very services that we depend on
today are being cut. Is this'effective or efficient? We think

nott

We have a problem with the enrolliment for benefils which 1s
covered in Section 8302 in the President's llealth Security Act.
Why are Native Americans who already receive health benefits and
are encrolled in their respective tribes/nations be regquired to
anrol]l again. The way we understand this section is that unleas a
Native American ENROLLS listing an 1/T/U (Indian/Tribal/Urban
facility)} ag a primary care provider, then IHS and/or tribal
facilities will not be responsible for payments of medical care.
The failure to clearly explain this section, could and will
result in undo financial hardship for the tribal members
themgelves: and provides another wWwedge of distrust between tribal
members and the very system that is trying to bring about Health
Ccare Reform.

This brings about another concern. Every state will have a state
Health Care Alliance, this. Alliance will then be the over-sight
agency for the distribution of all medical care payments. I.H.S.
is to be a separate alliance, however, the compacting
tribes/nations will have to decide if they want to remain under
the 1.H.5., umbrella or possibly join the State Alliances. Since
many states have had State Alliance in effect il one manper or
another, this leaves the compacting tribes in a vevy precarious
state. There is no smooth flow of iunformation regarding this
concept. Oklahoma, for example, began with a Governor's Health
Care Task Force and has now graduated to being a Health Care
Alliance. It seems that it may very well be every tribe/nation for
itself.



Section 8303. AUTHORIZATION OF APPROPRIATIONS discusses the
dolkar amounts needed to carry this out. What was the formula
used to determine these amounts? How much input has the
compacting tribes/nations bad in 1egards to this formula? As far
as I have determined there has been little input regarding the

formula.

Section B8310.Infraslructure. This section deals with construction
and renovation of medical facilities. This section deals eonly
with Indian Health Service, what about the tribal and/or
compacting medical facilities. We too, ptovide much needed
medical care, and we like wmost 1.01.5. facilities are cramped,
out-dated and in general, not practical to operate, and yet we
do. Becauss we avre compacting will we be over-looked or denied
additional monies. Whal is going to be the criteria for this
endeavor, where will it begin and when? Within this Section, is
also provides for IHS teo have a revolving loan program, how will
this be managed?

Section 8311. Financing. This section provides for the
“"establishment of a comprehensive benefit package fund. This fund
is to be administered by "the health program of the Indian Health
Service", How does this effect the compacting tribes/nations?

Presently, there are at least seven (7) proposed Bills before the
U.5. Congress that addresses fHealth Care Reform in some manner.
However, little consideration has been afforded to the Self-
Governing Tribes/Nations, at this time we are requesting that
the BSelf-Governing Tribes/Nations be given the opportunity to
participate at a higher leve]l than currently exists.

RECOMMENDATIONS :

-Inclusion of Self-Governance tribes in any future Healtlh Care
Reform planning sessions.

-Give greater cansideralion to the everyday operations of an
Rative American medical cave facility. Upderstand how we provide

care.

-Provide a clearer undervstanding of the Self-Governing
trihes/naticones relationship with tadian Iealth Service
and State Alliances.

-Irregardless of what fipancial formula is developed,
please allow Self-Governing trihes/nations, as well as, all other
Native American tribes/nations to take an active part in the
developemnet of any formula thal would effect them.
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CLOSING
Congressman Mike Syuar has stated thal "Recent economice indicators

suggest that 1994 will mean a stronger Amevican sconomy.” "We need
to make sure Lhat this national recovery doesn't by-pasa any of our

Native American comnunities." We agree with Congressman Synar
wholeheartedly. The issanes you have chosen for this Hearing speak
well of your sensitivity to Lhe priovities of the Tribal

Covernments as Lhese are issues that must be addressed both
nationally and in the State of Oklalioma. The Fedeval Covernment's
pevformance towards Native Amcricans over the past centuries has
indeed heen egregious. The time has come for Tribal Covernments to
receive their propei recognition, overcome Lhe pumerous obstacles
that are constantly placed hefore us and vetwn to us our rightful
Governmental authority.

Chairman Richardson, in ¢losing and on behalf of the elected
officials of the Sac and Fox Nation, I would like to thank you for
Lthe opportunity to express our views on Lhese issues which are
vital to the Sac and Fox Nalion., We respecLfully request to leave
the record open foir us to submit additional testimony on these
issues at a later date.
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STATEMENT OF LEONARD HARJO

Mr. HarJo. Mr. Chairman, Congressman Synar, on behalf of
Principal Chief Jerry Haney of the Seminole Nation, I would like
to take this opportunity to present our written statement. Thank
you for giving us the opportunity to present our written statement
to the Subcommittee on Native American Affairs on issues of con-
cern to the Seminole Nation.

As you all have heard, many of the areas in which Indian tribes
are interested in is gaming, health issues—-one concern briefly with
regard to health is that if you would—in consideration of how you
all feel we should fit into the health care system, we would like to
ask that you not place Indian people in a position of having to
choose between their rights as U.S. citizens and their rights as In-
dian people.

As stated earlier, with regard to gaming, we would like to ask
you all to ensure that the tribes in (gklaboma are placed in a legal
position that allows us to benefit from Class III gaming and other
areas that are being enjoyed by tribes in other parts of the country.

One of the things that has not been mentioned this morning that
-we would like to urge Congress to consider passage of is Senate
Bill 391, which deals with granting Indian tribes equal treatment
under the Internal Revenue Service Code with respect to the unem-
ployment tax. At the present time, the Seminole Nation is not a
Earticipant in the state unemployment system, yet we are required

y law to pay the federal unemployment tax and our employees re-
ceive no benefits from the payment of that tax. And we would like
your consideration in allowing us other options than just simply
participating in the state system.

The focus of our written comments—and [ would like to highlight
some of those-—deals with the trust fund management issue. We
would like to commend Congressman Synar and your Committee
on House Resolution 1846. However, there are some areas that we
would like you to consider amending prior to passage.

As some of you may know, and [ tﬁink Congressman Synar par-
ticularly, who assisted then Congressman Watkins in obtaining the
trust fund distribution for the Seminole Nation, we have a rather
larl%e trust fund. In 1991 we received $38 million as a land claim
in Florida. Since that time, we have enacted several programs that
benefit our people, and as of the beginning of this year, we still had
about $38 million in our accounts in Albuquerque.

In the last couple of years, we have been working with the Bu-
reau on improving management of those funds, and we were rather
surprised to learn that when we compared the Bureau’s perform-
ance against the Shearson-Lehman/American Express Intermediate
Government Bond Index, that in a two year period beginning in the
second quarter of 1991 and ending in the second quarter of 1993,
the Bureau had under-performed that index by the tune of about
$5.1 million. So we have a very strong interest in seeing that trust
fund management improves and that we be given more of an oppor-
tunity to manage those funds.

The first area of amendment deals with the demonstration plans.
We are requesting that prior to finalizing any provisions regarding
demonstration plans, that Congress consider adding provisions that
clarify the status of the Seminole Nation and other similarly situ-



85

ated tribes. For example, in 1990, the Distribution Act pertaining
to the Seminole Nation is a unique law that provides trust fun
manhagement and it has provisions in that particular law that may
run into conflict with what you are proposing. In particular, our
law authorizes Secretarial approval of tribal investment decisions
under a plan approved by the Secretary. It is similar to the dem-
onstration program concept, but you know, we want to ensure that
we do not sacrifice in terms of participating in this law, some of
the things we have already gained specifically from Congress.

Secong, it has been our experience in dealing with the Bureau
and the trust fund management group, that there are some areas
that need to be addressed in terms of definitions with respect to
key terms. Things such as interest, investment income, interest
rate. In talking to the Bureau and other people and in the invest-
ment community, you find different interpretations of what those
terms mean and we feel that you ought to explicitly define some
of those areas within the iaw that is being proposed.

The third item has to do with the Secretary’s fiduci respon-
sibility. We are very concerned that the current form of the lan-
guage that is written in the bill might be interpreted as the exclu-
sive definition to federal trust responsibility. And we feel that that
would be contrary to the current fiduciary standards that have
been established by federal courts.

In particular, we would like to see the language within the law,
and we have got recommendations in our statement, that the intro-
ductory language to one of the subparagraphs, subparagraph (e) be
clarif:lied so that interpretation cahnot be made by someone else
outside.

The fourth item has to deal with information and compensation
for losses. In reviewing the biil, we did not have any idea what you
meant by Section 102 and we would like to see some clarification
there if possible.

One area in addition, I will conclude on this, has to do with mak-
ing sure that the tax consequences of investment and interest in-
come oh trust funds that are taken out from under the manage-
ment of BIA retain their tax-exempt status, particularly with re-
gard to distribution to tribal members.

I would like to thank you again for giving us the opportunity to
make our comments.

Mr. RICHARDSON. Very good testimony, Mr. Harjo, you have been
very helpful to us as we have developed this legislation.

Ms. Skeeter.

{Prepared statement of Seminole Nation follows:]



86

STATEMENT OF JERRY G. HAMNEY, PRINCIPAL CHIEF
OF THE SEMINOLE MATION OF OKLABOMA

Before the Subcommittee on Native American Affairs,
House Committee on Natural Resocurces

January 20, 1994, Tahlequah, Oklahoma
PRELIMINARY STATEMENT REGARDING LEGISLATIVE NEEDS

Mr. Chairman, thank you for this opportunity to present a
written statement to the Subcommittee on Indian Affairs regarding
issues which are of serious concern to the Semincle Nation of
Oklahoma. Due to my absence from the state, my representatives at
the hearing today are Leonard Harjo, Economic Development Director
of the Seminole Nation, and Thomas HcGeisey, Jr., Treasurer of the
Seminole Nation. Mr. Harjo will give verbal testimony highlighting
some of the concerns expreassed in my written statement.

At this time the Seminole Nation of Oklahoma is in a
recrganization process. During the past two years the Nation has
adopted a Code of Laws which contains titles on a variety of
topics, including judgment fund programs, courts, evidentiary
rules, civil procedure, juvenile law, criminal laws, elections and
finance, including trust fund management. The Nation is currently
updating other laws, including its economic development law and
gaming code.

This tribal legislative activity reflects the Nation‘s current
goals of strengthening its governmental powers, protecting tribal
trust assets and the assets of tribal members, pursuing land
acquisition, and engaging in economic development and gaming
activities to increase tribal revenues. Conaistent with these
goals, the Seminole Nation‘s major concerns today are as follows:

{1} Consider amendments toc H.R. 1846, the Native American
Trust Fund Accounting and Management Reform Act, prior to
passage;

(2) Enact Senate Bill 391, which would result in the ability
of tribes to provide unemployment compensation benefits
to tribal employees;

{3} Place Oklahoma tribes in a legal position which allows
them to enjoy the benefita of Class III gaming enjoyed by
other tribes;

(4) Streamline the trust acquisition process to allow more
timely approvals of trust acquisitionms;

{5) Solve restricted land problems of individuwal members of
the Five Tribes through passage of federal legislation

1
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amending a series of discriminatory federal lawe which
have resulted in the wholesale loss of Five Tribes lands,
eroding the jurisdictional land base of the NHations;

{6) Address special health care needs of Indians; and
{7) Increase tribal court funding.

A ‘more detailed explanation of these needs are provided
below. Please be advised that our main focus here is on trust fund
management, due to time constrainte which prevent us from providing
a more detailed statement regarding other concerns. Although all
concerns may not be thoroughly presented here, the Seminole Nation
considers all of the above issues of great importance to the Nation
and other Oklahoma tribes.

1. MANAGEMENT OF TRIBAL TRUST LANDS

A. Introduction

In 1976 the Seminole Nation of Oklahoma and the FPlorida
Seminole Tribe were awarded compensation for lands taken by the
federal government in the early 1830s, in Seminole Natjon v. United
States, Indian Claims Commission Dockets 73 and 151. The Oklahoma
share, which was approximately $ 1ll.]1 million, increased to
approximately § 42.2 million as of May 1, 1991, when distribution
between the two tribes occurred. Since distribution in 1991, the
Seminole HNation has spent several million dollars on tribal
PLOgrams. The Seminole Nation of Oklahoma had more than § 38
million remaining in trust at the beginning of 1994.

For the past year the Seminole Nation has engaged in an
educational process based in part on presentations by investment
firms regarding investment management. By legislation the Nation
has established the Semincle Nation Trust Fund Management Board,
which is comprised of the Principal Chief, Treasurer, three General
Council members and two persons with experience in financial
management .

The Trust Fund Management Board is particularly interested in
possible methods of improving investment returns while maintaining
tribal funds in trust. The Board is currently developing an
investment policy statement for future approval action by the
General Council. The policy statement will be provided toc OTFM and
eventually may be used by a consultant who directs BIA management
of Seminole Nation trust funds. This potential plan of action is
consistent with a 1992 letter from the BIA Office of Trust Fund
Management, which states that the Semincle Hation may hire outside
consultants to provide investment directions to OTFM without the
necessity of an investment plan and without taking funds out of
trust.
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The Trust Fund Management Board desires improved management of
Seminole Nation trust funds by the BIA. A calculation based on
comparison of the Shearson Lehmann American Exchange Intermediate
Government Bond Index {(hereinafter referred to as SLAE IG Index)
with the Seminole HNation of Oklahoma judgment fund investment
returns for a two year time period beginning with the second
quarter of 1991 through the second quarter of 1993 indicates BIA
underperformance in the approximate amount of 5 5.1 million. A
similar calculation of the BIA rate of return for Seminole Nation
investments from late 1976 or early 1977 through the first quarter
of 1991 indicates underperformance in the approximate amount of 54
million.

bue to the size of its trust fund and estimated Ilost
investment income, the Seminole Nation has a particularly strong
interest in federal trust fund management, as well as a strong
interest in its potential role regarding investment of its trust
funds.

The Seminole Nation supports the concept of proposed federal
legislation introduced by Congressman Mike Synar on April 22, 1993,
H.R. 1846, entitled the Native American Trust Fund Accounting and
Management Reform Act (hereinafter referred to as H.R. 1846), but
it has several serious concerns regarding the bill. The Seminole
Nation requests Congress to consider possible amendments of the
bill prior to passage.

B. Suggested fmepdments to H.R, 1846
1. Demonstration Plans

The proposed federal legislation, H.R., 1846, Sections 203 and
204, would authorize development of demonstration plans by tribes
which would "demonstrate a new approach" for the management of
tribal or individual Indian funds held in trust by the United
Statutes for such tribe or the members of such tribe. Such a plan
could include management (including investments) of funds directly
by the tribe in financial institutions selected by the tribe,
subject to supervision and oversight by the Secretary.

The Seminole Nation requests that prior te finalizing the
provisions relating to demonstration plans, Congress consider
adding some provision clarifying the status of the Seminole Nation
and other similarly situated tribes, The 1990 federal Seminole
Nation judgment fund law is a unique law regarding trust fund
management which must be taken into account before provisions of
current proposed federal legislation related to demonstration
projects is finalized and enacted.

The Seminole Nation’s 1990 federal law authorizes Secretarial
approval of tribal "investment decisions" under a *plan”. It is
similar to the demonstration plan concept in that it sets similar,

3
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but not identical, standards for Secretarial review. It is also
similar to the demonstration plan concept in that it limits
Secretarial liakility for approval of an "investment decision,*
although the federal Seminole law does not expresaly place the same
type of supervisory requirements on the Secretary as the proposed
sections dealing with demonatration plan. '

The federal Seminole Wation judgment fund law authorized the
Seminole Mation to submit a usage plan to Congress for approval.
The usage plan which received Congreasiocnal approval is codified in
Title 18-A, § 109 of the Code of Laws of the Seminole Nation. The
usage plan authorizes Secretarial approval of an "investment plan”
which could result in taking funde out of trust. The usage plan
requires a Secretarial approval decision within sixty days of
receipt of the investment plan; this is inconsistent with the
demonstration plan requirements of approval within ninety days. ?

The Seminole Nation's usage plan requires an annual audit of
funds managed under an investment plan, with a report to he given
to the General Council and interested tribal members. The report
would include financial statements, amount of interest earned from
each investment and statement of the investments of the fund with

! Public law 101-277, Act of April 30, 1990, _  Stat. _  ,
Section 4 provides: " {e) Tribhal investment decisions under a plan
shall be subject to the approval of the Secretary. Approval shall
be granted within a reasonable time unless the Secretary
determines, in writing, that the investment would not be reasonable
or prudent or would otherwise not be in acceord with the provisions
of this section." It further provides: "(f) Helther the United
States nor the Secretary shall be liable, because of the
Secretary’s approval of an investment decision under this section,
for any losses in connection with such inveatment decision.”

? f"itle 18-A, § 109(b) of the Code of Lawas of the Semincle
Nation of Oklahoma provides: “{b) Investment PFlan; Geperal. If
in the future the Seminole Mation of Oklahoma desires to undertake
investment of some portion or all of the funds, the tribal
governing body may present an investment plan to the Secretary for
approval. Approval shall be granted within sixty (60) calendar days
of receipt of the investment plan unless the Secratary determines,
in writing, that the plan would not be reasonable or prudent or
would otherwise not be in accord with the provision of the Act.
Upon approval of the investment plan by the Secretary, funds to be
managed under the investment plan are to bhe transferred to the
Seminole Hation of Oklahoma at a mutually agreed time. MNeither the
United States nor the Secretary shall be liable, because of the
Secretary’s approval of an investment decision under this plan, for
any losses in connection with such investment decision.”
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an appraisal at market value. See Title 18-, § 109(c} of the Code
of Laws of the Semincle Nation.

The provisions of the proposed law regarding demonatration
pEcjects should be clarified to state its effect on similar but not
identical proviaions in the Seminole Nation judgment fund federal
legislation and federally approved usage plan {which is not an
investment plan, but which authorizes development of an investment
plan}. The proposed federal legislation should expressly state
whether it is intended to be contrelling over prior inconsistent
special federal legislation governing a particular tribe’s judgment
fund management.

The proposed federal legislation should include provizions
which define the standard of review to be used in determining the
success of demonstration projects and in determining authorization
of taking property out of trust.

2. Dpefinitions

The proposed bill, H.R. 1846, fails to contain definitions of
key terms used, or which should be used, in the bill. The
following terms should be defined in the bill to avoid future
disputes over interpretation of the legislation: "interest”,
"investment income”, "investment functions", “interest rate",
"appropriate amount of interest”, "investment plan®, "investment
decision*, "investment policy statement”, "loss", “principal”,
v"protection against substantial loss of principal”, *"transfer of
funds®, "trust funds,” and "type of deposit or investment.”

3. 8Secretary’'s Fiduciary Responsibility

Proposed federal legislation, H.R. 1846, would statutorily
define the Secretary’s fiduciary duty by establishing required
conduct related to trust fund management. Section 301 of H.R. 1846
would amend 25 U.5.C. § 162a to add a new sub-section (e), which
begine with the lanquage "The Secretary shall properly discharge
the trust responsibilities of the United States under this section
by...." and then 1lists numerous fiduciary duties, including
accounting systems, reconciliations, written policies and
procedures and adequate staffing.

In its current form this language might ke interpreted as the
exclusive definition of the federal trust responsibility. This
would be contrary to current fiduciary standards established by
caselaw. The fiduciary duty of the United States with respect to
tribal trust funds includes the obligation to maximize the trust
income by prudent investment. Cheyenne-Arapaho Tribes of Indians
of Oklahoma v. United States, 512 F. 2d 1390, 1394 (0.5, Ct. Cl.
1975) The United States has the burden of proof to justify less
than a maximum return. Id.,
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The proposed introductory language in subparagraph {e) should
be clarified so that it cannot be interpreted in the future as

limiting the federal trust reeponsibility. This could be
accompliehed by changing the first sentence in subparagraph (e) to
read: "Proper discharge of the Secretary of Interior‘s trust

responsibility shall include, but not be limited to, the following
requirements...* The following eentence might be added at the end
of the section: “Nothing herein shall be interpreted as limiting
the fiduciary duty of the United States with respect to tribal
trust funds to maximize the trust income by prudent investment.*

4. Information and Compensation for lLosses.

Section 102 of the proposed H.R. 1846 appears to provide only
marginal relief to tribes by authorizing the Secretary to make
payments to an Indian tribe in full satiefaction of any claim of
the tribe for interest on amounta deposited or inveated on behalf
of the tribe before the date of its enactment, if the tribe was not
paid the appropriate amount of interest on such fundes, said
payments to be in an amount equal to the interest which would have
been earned if funds of the tribe had been deposited or invested in
accordance with 25 U.S5.C. § 162a.

This provision appears to refer to incorrect division of
intereat payments in variouas tribal accounts, resulting in losses
by some tribes prior to the effective date of the act. It does not
expressly require the Secretary to report losses to the tribes or
define documentation required to prove losses. Parhaps the intent
is that when audits of tribal trust funds are completed, tribes
will discover the losses in the resulting reports. However, this
is not clear, and should be clarified.

Although the proposed leqgislation contains accounting
requirements in Section 501, there is a question as to whether it
fully addresses the issue of potential future losses by the BIA.
The legislation should define the documentation the BIA needs to
establish the existence of and amount of losses after passage of
the bill. It should expressly state responsibility of Interior
Department to inform accountholders of losses.

Section 102 does not appear to include compensation for loss
of investment income due to the failure of the BIA to maximize the
returna by prudent investments. Although this provision does not
expressly eliminate the ability of tribes to bring legal actions
against the federal government for breach of trust, it might be
wise to add the following provision:

Nothing contained herein shall preclude an Indian tribe from
filing an action in federal district court or in the United
States Court of Claims for an accounting, loss of interest and
loss of investment income based on breach of fiduciary
responsibilities.
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5. Tax Consequences for Interest and Investsent Income
Earned from Trust Punds Managed Pursuvant t¢ Demonstration
Project or Plan and Withdrawn from Trust.

Section 207 of the proposed legislation provides that funds
managed pursuant to a demonstration program and distributions made
from such funds, will be treated in the same manner as if the funds
were managed directly by the Secretary for IRS income tax purposes.
It is suggested that provisions regarding taxation be contained in
a separate chapter, and provide as follows:

Interest and investment income from trust funds managed
pursuant to a demonstration plan or pursuant to a plan
otherwise authorized by federal law and approved by the
Secretary of Interior, and interest and investment income from
funds which have been disbursed to a tribe for authorized
program uses, shall not be subject to Federal, State, or local
income taxes, nor shall such funds nor their availability be
considered as income or resources or otherwise utilized as the
basis for denying or reducing the financial assistance or
other benefits to which such household or member who would
otherwise be entitled under the Social Security Act or, except
for per capita payments in excess of $2,000, any other Federal
or federally assisted program, ?

6. Audit Requirements

Although H.R. 1846 does not contain provisions requiring
completion of the audit of tribal trust funds prior to removal from
trust, according to House Rep. 102- 499 at 18, fn. 59, a series of
appropriations laws have prohibited transfer of funds under a
contract with any third party for the management of tribal trust
funds until the funds held in trust for such tribe or individual
have been audited and reconciled and the tribe has been provided
with an accounting of such funds, and the appropriate committees of
Congress and the tribes have been consulted about the terms of the
proposed contract or agreement. H. Rep. 102-499 at 18, fn., 59. The
firm of Arthur Anderson is currently working on the required audit,
which may be completed in 1995,

The proposed legislation should include a provision which
would afford tribes the option of withdrawing funds from trust
prior to completion of the audit of tribal trust funds, without
losing the right to recover any lost income from the BIA.

II. UNEMPLOYMENT COMPENSATION BENEFITS FOR TRIBAL EMPLOYEES

The Seminole Nation has had no unemployment coverage for its

f This proposed language is similar to language contained in
Section 8(b) of the federal legislation concerning the Seminole
Nation.
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employees since 1986, when the State of Oklahoma prohibited it from
re-entering the state system due to a tax debt to the state. While
tribal employees have received no benefits, the tribal liability
for federal unemployment taxes has continued.

The Seminole Nation is working to correct this problem by
pursuing state legislation which would allow it to return to the
state system. However, a better remedy is presented in the form of
S. 391, which would enable tripea to be treated like state and
local governments and non-profit entitiea under the Pederal
Unemployment Tax Act. This would enable tribes to pay into, or
"reimbyrse” the unemployment compensation fund only those amounts
received by their unemployed workers. The Seminole Nation, as well
as the other members of the Inter-tribal Council of the Pive
Civilized Tribes, supportes paspage of this law, which is badly
needed by Indian tribes nationwide. {See attached Inter-tribal
Council Resolution NHo. 94-08.)

III. CLASS III GAMING

The Seminole Nation successfully engages in Clase II gaming
activity. The Nation is interested in pursuing Class III gaming,
and in 1992 gubmitted a regquest to the state for negotiations on a
Class III compact, a request which has been virtually ignored. The
Seminole Nation now finds itself in the same position as other
Indian tribes in Oklahoma, burdened with case precedent which
prevents Class III compacting in Oklahoma. A legislative remedy in
the form of amendments to the Federal Indian Gaming and Regulatory
act is needed to correct this problem, as Oklahoma tribes are now
at a standstill, watching other tripes nationwide reap the benefits
of Class III gaming.

IV. TRUST ACQUISITIONS

The Seminole Hation wishes to acquire and place land into
trust as expeditiously as possible. It is the Nation’s
understanding that trust acquisition in Oklahoma can be a long
process, sometimes taking years. The Nation desires some form of
remedy which would allow more timely trust acquisitions.

The MNation is also concerned that federal regulations and
legislation may be moving in the direction of restricting trust
acquisitions by the Nation in the Oklahoma City area. This land is
commonly believed to be "unassigned lands,” because at the turn of
the century during the allotment peried, no tribe had possession of
the land. In truth, this area was within the original domain of
the Seminocle MNation and Creek MNation following removal to Indian
Territory in the 1830s. The loss of this land by the Seminole
Nation due to treaties forced upon the tribes after the civil war
was ineqguitable. The federal government may now add insult to
injury by denying the Seminole Nation its rightful claim to acquire
trust property in this area in the form of regulations which might

8
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define ‘the original ressrvation boundaries of Oklahoma tribes as
they existed at the time of allotment. Such a restriction should
not be placed on the Semincle Nation.

¥. RESTRICTED LAND PROBLEMS

The Semincle Nation and the Cherckee, Choctaw, Chickasaw and
Creek Nations) have been working on the development of amendments
to a series of federal laws, including the Act of Auguat §, 1947,
61 Stat. 731, which deal with the righte of individual tribal
members in mattere affecting their restricted Indian lands. Thesze
laws include proviaions which require that heirs be one-~half or
more Indian blood in order for inherited property to retain its
restricted atatusa. They give satate courts jurisdiction over
approvals of leases and conveyances of restricted lands and over
probates of astatea involving restricted lande. They have resulted
in the wholesale loss of Indian landes throughcocut the twentieth
century, a process which must be halted. It ie anticipated that
the Inter-tribal Council of the Pive Civilized Tribes will submit
draft legislation amending the unfair laws this epring. (See
attached Inter-tribal Council Resclution No. 94-03.)

VII. TRIBAL COURY FUNDIRNG

Faderal funding assistance is needed for tribal courta. The
Seminole Nation bas not to date amended ite ceonatitution to
expressly authorize the exercise of judicial powers and is
currently using a Court of Indian Offenses to address its Court
needs. Funding for a tribal court is a concern which is impeding
the Nation’s progress toward full self-government.

VIII. HEALTH CARE REFORN

(STATEMENT BY JAMES FACTOR, ASSISTANT CHIEF, SEMINOLE MNATION oOF
OKLAHOMA, AND CHAIRMAN, OKLAHOMA ARZA IMTER-TRIBAL HEALTH BOARD):

The Government guaranteed American Indians health care through
treaties, acknowledged the federal responsibility of elevating the
health satatus of American Indians to the highest possible level in
the Indian Health Care Improvement Act of 1976, and now the Health
Cars Reform Act will give the Indian Health Service up to five
years (1999) to renovate and expand to provide all the services
guaranteed in the comprehensive benefits package.

Again the American Indian is at a crossroad, which path or
choice to follow. Should we stay with Indian Health Service or
take one of the available health plans? As American Indians, we
already have the unique right of being guaranteed health care, so
WHY MUST WE BE FORCED TO MAKE A CHOICE? American Indians must be
allowed to stay with an improved I.H.S., which is a treaty right,
AND (not *or*) also bea able to participate in any other available
health alliance plans, which is our right as United States

9
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citizens.

The per capita expenditures on health care for American
Indians ie less than a third of what is spent on the general U.S.
population. The division of I.H.S. funding within its twelve Areas
even shortchanges the Oklahoma Area on a per capita basis. This
must be addreseed in the proposed changes.

Restructuring of the I.H.5. gives ues an opportunity to reduce
any administrative waste, but must not affect the ability to
provide health care service. Consultation with the tribes is
essential in solving this problem.

Full consultation with Tribal leaders, Congrees, and the
Clinton Administration is necessary, if this health care reform
plan is to be effective.

CONCLUSION

The Semincle MNation appreciateas the efforts of this
Subcommittee to address the needs of Indians. The Semincle Nation
will assist your efforts to. further our common goals in every way
poasible,

Jerry G. Haney
Principal Chief
Seminole Nation of Oklahoma
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STATEMENT OF CARMELITA SKEETER

Ms. SKEETER. Good morning. 1 met you in Little Rock about a
year and a half ago, you took me to dinner when we were there,
about 50 Indians came in to get——

Mr. RICHARDSON. Did 1 pay or——

Ms. SKEETER. You paid, thank you very much. [Laughter.]

I am Carmelita Skeeter, 1 am the Executive Director of the
Urban Health Program in Tulsa. Tulsa has the second largest In-
dian population in the United States, LA is number one.

We have two urban programs in Qklahoma, Tulsa and Qklahoma
City. Initially we were funded out of Title V, Indian Health Care
Improvement Act, but in 1985, we went to Congress, asked that
our money be taken out of Title V, moved over to Indian Health
Service, line item Hospitals and Clinics, and we became a dem-
onstration project under Indian Health Service. That has proven
very beneficial for Oklahoma, the two urban clinics in Qklahoma.
We were able to do that because Oklahoma is a contract heaith
care state.

We have enjoyed the increases; as IHS has got their small in-
creases, we have received ours. Up until that time, we were fight-
ing with Congress every year to keep our money in because they
were always writing the urban Indians out of the budget. That is
not saying that we are home free, we still have a great need. Like
I said, we have the second largest population of Indians in Tulsa.

QOur comprehensive health program includes two family practi-
tioners, mental health, alcohoi)/drug abuse, AIDS funding for test-
in€vand counseling. We have a child welfare program and we have
a WIC program which is contracted with the Cherokee Nation, and
we have had that since 1979.

Qur program is in dire need of a new facility. Congress gave us
$325,000 this past session to go towards a new facility and we have
entered into a federally qualified health center compact with the
state of Oklahoma for medicare and medicaid. That is increasing
our reimbursement on our third party. We were told initially from
Indian Health Service that collecting third party monies would go
towards your facility and upgrading everything in your facility to
be JCAH accredited.

This past funding cycle, Indian Health Service is coming back
saying, well since we are being cut in our funds, that money now
needs to go to your base to provide direct services. We have not re-
ceived the facility yet, we have not received the accreditation, so we
still need the money to go for the first intended purpose and not
to be taken out to go for basic health care.

We do support the position that the President has of keeping In-
dian Health Service separate from the state alliances, because any
time any Indian funds or any Indian programs come into the
state—and 1 do not know that Oklahoma is unique in that area—
but any time Indian money comes into the state of Oklahoma, some
way Indians never receive it.

With our program, this past year we had our AIDS contract cut
with the state because of the state tight budget. Last year we had
another program cut that was for alcohol and drug abuse preven-
tion. These are very high priority needs in the Indian community.
The state of Oklahoma says they have a budget reduction, so the
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automatically do with the Indian money that should be coming to
us to help teach AIDS prevention and alcohol and drug abuse pre-
vention. The programs that I had in place were ve ieneﬁcial to
the Indian youth in the city of Tulsa. Xs ou know, the alcohol and
drug abuse rates in Indians is extremely high.

I have not received any other justification from the state of Okla-
homa other than to say they had a budget cut and this is where
they were cutting their funds. We have 21 AIDS/HIV patients at
this time. The youngest is three years of age. So with the reduction
in funds from the state, the reduction in funds from Indian Health
Service, we do not know where we are going to get the money to
continue to take care of these patients.

So I want to request strongly, if the federal money is coming into
the state of Okiahoma for Indian programs, I need the federal gov-
ernment to see that the state is actually getting that money out to
Indian programs. And I am sure Oklahoma is receiving those
funds. Where they are going, I have no idea, because from everyone
I talk to, they are not coming down to the Indian urban programs
or the tribal programs. So I think that is something that we need
to look into. ‘

The BIA has made another recommendation to cut urban pro-
grams in Indian child welfare by 10 percent. The program I have
now is only $46,000 to serve 17,000 Indians and as you know, there
are more Indians moving to the urban areas all the time. Once
they get there, then they are faced with the hardships of unemploy-
ment, divorce, alcohol, drugs and all of the other variables of living
in the urban area. We have a court case pending now of the death
of a child from abuse. So if the BIA continues to cut back, then
they are totally ignoring the urban population of Indians and I
know that the tribes have the law behind them and the money is
to 50 to them first. But they have to consider the urban population,
and particularly in Oklahoma.

I see | have the red light. I have turned in written testimony
with some more hard data on it. So thank you very much.

Mr. RICHARDSON. Thank you very much. Nice to see you again.

Mr. Kauley.

[Prepared statement of Ms. Skeeter follows:]
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WRITTERN TESTIMONY

PRAL TESTTMORY BY WITHESS: CARMELITA SKEETER, EXECUTIVE DIRECTOR
FOR: INDIAN HEALTH CARE RESOQURCE CENTER OF TULSA. INC.

Congressman B111 Richardson and Congressman Hike Synar:

Indian Health Care Resource Center is a nonprofit comprehensive health care
facflity. Our wissien 1s to elevate the physical and mental health of the
urban Indian population of Tulsa to the highest level possible. [Indian
Health Care is an Indian Clinfc for all Federally Recognized Tribal members.
We provide outpatient, medical, dental, mental health, chemical dependency,
optometry, HIV/AIDS testing, counseling, outreach, Women, Infants, and
Children (WI1C) Nutrieional program, and pharmacy services for Tulsa's 18,000
Indians and thelr dependents. We have a grant from Adminilstratfon for Native
Americans (ANA) for economic development. We are funded by federal, state
and private grants and contracts, third party reimbursements, and private
donations. We are State certified for Federally Qualified Health Centers
{FQRC) and receive cost-based refmbursement rather than fee for service
reimbursement. We have been fn operation for 17 years.

For nine years, we were funded out of Title V, Indian Health Care Improve-
ment Act., In 1985, Congressfonal action moved our funding from Title V to
0! Line [tem for Hospitals and Clinics of Indian Health Service (IHS) budget.
This action made us a national demonstration project for [HS, We are one of
two organizations in the nation. Oklahoma City Urban has this status. The
new Indian Health Care Improvement Act has given us this status until year
2000, Section 512 of PL 94-437. Oklahema City and Tulsa are to be treated
as service units in the allocation of resources and coordination of care

and shall not be subject to the provisions of the Indian Self-Deteymination
Act for the term of such projects. The Secretary shall provide assistance
to such projects in the developmenr of resources, equipment and facility

needs.

Indian Health Care's biggest need today is a facility that meets all the
federal and state laws regarding Americans with Disabilities Act. We have
made a big step in that direction with the $325,000 given to us In the last
federal budget passed, This $325,000 plus our third party collection will
enable us to lease a new facllicy.

We support President Clinton's Health Security Act proposal on how it
affectey IHS and tribes.

American Indiang and Alaska Natives who are eligible to receive services alse
will ba eligible t¢ receive services according to the currenr version of

the Health Security Act. This will guarantee a level of care to Indian people
not based on availabilicy of funds.

American Indians would be able to enroll in IHS programs to receive services
at lHS fac{lities, a tribal health care facility or an urban Indian program.



101

1f American Indians enroll in a health care program other than IHS, chey must
pay the same average amount foy services as non-Tndians, Individuals cannot
te enrollied in LHS and another health care program simultanecusly,

We support this proposed health plan for American Indians so the Indians will
not et left out of universal health care, Tt has been historfcal that
anytime lunds and responsibllicy of loadian programs are turned over to the
“tate, Indians pet the shert end of the funds.

Ihe {tklahoma State Health Department did not award any HIV/AIDS prevention,
vducation and testing Tunds to any Indian programs this vear. Indians have
the highest $TD rutes and teven pregnancies of any minority group. We have
Ligh aleohol and drug abuse. With all these factors, our race ig a prime
target for HIV/AIDS, The State of (klahoma and THS are not showing enough
concern for this deadly disease. Indlan Health Care Resouvrce Center now has
21 OHIV/AIDS patients. the youngest being three years old.

IHCRC did receive a contract from the state, but this is {for gay males and
vouth of color. We are to educate safe sex of gay men and yourh that have
se¥ with men,

tur youth program on alechol and dtug abuse prevention was not renewed this
vear through the Cklahoma State Mental Health and Alcohol Abuse Department.
This program was five years old. We taught children running for fun and
competitrion. We held self-esteem classes, American Indian culture, songs,
beadwork, flute making, and sweat lodges. This program was started 50 we
could teach Indian childten there are other ways of living besides alcohol
and drugs,

Both of these {ssues deal directly with the heart of problems in the Indian
community roday and the nation a2t large.

We are asking the Congress to plesse review these programs and make sure funds
are available for progtams such as ours and nation~wide. We need to make

sure if federal funds come to states for Indians that the Indians do recelve
them. It seems as soon as the states have bhudget shortfalls, the indians
suffer. THS funds are not near the level that Indians need for health pro-
motion and disease prevention. Until these funds can be increased, our

health status will always be below the national norm.

BIA reorganization is decreasing urban funding by 10%, which Indian Health
Care Resource Center of Tulsa, Inc. {IHCRC) cannot afford.

As everyone knows, the Indian population in urban areas is on the rise. Tulsa,
Oklahoma alone has the gsecond highest urban American Indian population fn the
United States. When Indians move to the urban areas, they lose their support
systems, and fall into situatfons such as lack of employment, lack of health
care, and poverty, not Lo mention alcohel and drug abuse, and divorce, which
put undue stress on the famlly and make children wvulnerable to neglect and
child abuse. Ultimately this results in legal trouble for the families. The
children are picked up by DHS and put Iin foster care. Urban programs are
needed to help act as the liaison for the tribe and city court system or DHS.
With the decrease i{n funding from the BIA, IHCRC can no longer fill this role.
It has not been a problem for the big tribes of Oklahoma, such as the Creeks
and the Cherokees, but it 1s a problem for the small tribes that do not have
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the resources to help these famflies, IHCRC does not have the resources, even
as a BIA grantee. [IKCRC realizes the funds are for the tribes, but their
members are in the urban areas too.

This past year, THCRC was funded $46,000 for two staff people. IHCRC had
changed its objectives from DHS and court intervention to Family Preservation
and Safe Home Placement. Safe Homes are certified by IHCRC and the Stare of
Oklahoma, Mothers can temporarily place their children in Safe Homes, while
they receive inpatient services for substance abuse problems. It is believed
that women will more likely accept treatment if they do not fear the loss of
thetr children.

Family Preservation is an alternative to placement, Working Iin the home,
family preservation addresses family stresses, prevents removal, protects
children, and keeps the family Intact while enhancing its ability to function.
This model meets Indian Child Welfare policy (23.3) of promoting the stability
of Indian families. 1t addresses the service population®s social problems
leading to abuse and neglect. It targets children who fall under the Indian
Child Welfare Act and would require mobilization of tribal resources should
the State child welfare board become involved., Family Preservation promotes

a "quick fn -~ quick out" appreach, to enable the family te regain control of
their family with a new positive outlook.

Family Préservacion is a cost effective program that uses a home-based systemic
approach. It treats the family as a whole based on family and caseworker
selected solutions. It teaches family skills that promote family independence
and use of compunity resources for problem resolution.

Facts:

* The city limits of Tulsa, Oklahoma has the second largest urban
Indian population in the nation {1990 Census).

* Indians are approximately 5% of Tulsa's total population.
® Cherokee, Creek, and Osage Kacions' boundaries all meet in Tulsa.
©* THCRC serves 17,091 American Indians living within the city limics
of Tulsza, Oklahoma and their dependents. Some 5,461 (321) are
thildren under 18 years of age. (1990 Census).

* Of the 661 confirmed child abuse and neglect cases in Tulsa County,
an estimated 80 (12.3%) are Indian children.

* 73% of IHCRC clients earn incomes less than $10,000 per year
(IHCRC 1988). $12,500 1g a "very low income” for the Tulsa
metroplex area (HUD 1990).

* 32% of Tulsa's Indian population over 25 have not completed high
school; this compares to 28X for the general population (1980 Census).

* 8.9% of the Indians enrolled in high schoel will drop out (Tulsa
Public Schools 1991).
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* The undereducated are less likely to be trained in life coping
or parenting skills and will more than likely have difficuley in
meeting basic living needs,

* In 1990, there were 1,219 births to teens in Tulsa Councty; 12T (147)
were Indian {Oklahoma Department of Health 1991).

* 1,013 (12.3%) of the State's confirmed abuse and neglecr cases in
1990 were American Indian (Garrett 1991),

* Tulsa Indians have substance abuse problems, mostly with alcohol.

* 1In 1990, 70.2% (708) of the adult Indian arresrs in Tulsa County
were for alcohol/drug violations. Drunkenness made up GBI (483)
of those arrests (Oklahoma State Bureau of lnvesrigations, b, 1991).

In addirion to Safe Home Placemenr and Family Preservation Services, availabiliry
and accessibiliry to sarvices are alsc important factors that are mer by IHCRC,
IHCRC i3 centrally located feor most of the Indian populatiou. It is within

safe walking distance from the central exchange point for all intercity bus
routes, And, for Indians without transportation, IHCRC has four (4) vehicles

to access clients to services, Perception and cultural barriers limit the

use of child welfare programs by American Indians. Most other Tulsa pregrams
are downtown, as 1s JTHCRC. However, other agencies (non-lndian) are seen as
intrusive, and toc "white". Cultural barriers prohibit the use of other zgencies.
IHCRC has sn understanding of customs, belief, humor, behaviors, and preferences
that are specific to individual tribes, which brings about positive relation-
ships between IHCRC staff and clients, and dees not delay delivery of services.

Finally, the services IHCRC provides are not duplications of other tribal
programs. The three (3} tribes with boundaries in Tulsa do not provide famlly
preservation, counseling, parenting skills, recreational activictles, or temporary
placement. All three (3) tribes were contacted last year concerniug the pro-
posed services of the BIA program. All responded the services would enhance
tribal programs and add to the continuum of care for Indian children,

Please do not support the reduction of the availability of funds for smaller
tribes and urban programs such as IHCRC. The total number to be served hy
IHCRC's Family Preservation Services this year 48 185. Reductions in funding
limit the number of children that have the potential to live in normal, func-
tional families without the fear of abuse and neglect.

THCRC has been able to grow and meet some of the health needs of Indians in
Tulsa with your help from Congress. Please continue to support us. Thank
you for the time youn have allowed me to speak.
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STATEMENT OF MATTHEW KAULEY

Mr. KAULEY. Thank you, Chairman Richardson for the invitation
to testify before the Subcommittee.

In 1971, the Association of American Indians was founded as an
educational, scientific and charitable non-profit corporation, with a
mission to raise the health status of American Indians to a level
equal to that of the predominant non-Indian American population.

AAIP recognizes that manpower issues and the health status of
Native people should be on the forefront of discussions when devis-
ing a new system of health care delivery. The issue of manpower
shortage is clearly one which stands in the way of elevating the
health status of Native Americans. The Indian physician is capable
of delivering western medicine within the social context of an In-
dian community. Health care reform needs to assure culturally ap-
propriate health care is provided and available to Indian consum-
ers. AAIP is concerned that Indian communpities may not be com-
petitive and fall by the wayside. If this happens, then we are deny-
ing Indian people culturally appropriate health care which is a key
element for improving the health status of American Indians and
Alaska Natives, _

In 1986, a study of Indian health by the Office of Technology As-
sessment reported that in the early 1950s, 56 percent of Indian
deaths occurred in individuals younger than age 45. By 1982, that
had only improved to 37 percent of Indian deaths occurring to
those younger than 45, compared with only 12 percent of U.S. all
races deaths occurring in that age group. In 1993, the Indian
Health Service publication “Trends in Indian Health” reported the
leading cause of death for American Indians and Alaska Natives
was disease of the heart. IHS also reported tuberculosis to be at
520 percent greater; alcoholism 433 percent greater; diabetes 188
percent greater and accidents 166 percent greater than those for
the U.S. all races population. The morbidity and mortality statis-
tics represent a crisis in health care for American Indians. In the
words of Gerald Hill, M.D., President of the Association, “I deem
these numbers to be unacceptable.” Health reform should not in-
hibit the progress we are making with Indian people. In the past
decade AAIP has promoted culturally appropriate health care for
American Indians and Alaska Natives. AAIP has advocated for tra-
ditional health care and the recognition of traditional healers. In
addition, health care reform should include adequate funding. His-
torically, IHS allocations have been inadequate to meet the medical
needs of Native American populations throughout all of Indian
country, which in essence created rationed health care and deferred
health services.

In manpower, in the Native American student, we have an in-
credibly valuable resource. We must promote the pursuit of health
careers, namely by reaching out to undergraduates and high school
students.

Mr. Chairman, I am reading portions of my report that I devel-
oped for specifically my presentation and I see that my time is run-
ning out. So I would like to move down to my recommendations.

And these are some very specific recommendations.
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Health care reform should increase the recruitment, preparation
and retention of American Indian and Alaska Natives into medical,
nursing, public health and other health professions.

Expansion of the Indian Health Service Scholarship Program and
Loan Repayment Program to fund all eligible applicants.

Establish a one physician pay system for all federal physicians.
For example, Veterans Affairs physicians are funded through Title
38 funds and make an average of 25 to 30 thousand dollars more
per year than IHS physicians.

Increase the bargaining power of Indian health care facilities in
recruiting and retaining physicians to make them competitive with
the VA system.

Establish equitable pay for IHS physicians to improve the va-
cancy and turnover rate of physicians in the IHS. Thus providin
a higher quality and continuity of care for American Indians ang
Alaska Natives.

Expand the National Health Service Corps and related programs
to attract and retain American Indians and Alaska Native health
professionals to serve in Indian communities.

Change the rules regulating H.R. 2685, Physician’s Comparabil-
ity Allowances to enable to the IHS, Public Law 94-437 physicians
to receive comparable pay during their payback obligations, thus
serving as an incentive to remain in the IHS,

Finally, I strongly urge the Subcommittee recognize the impor-
tance of accessible, quality and culturally appropriate heaith care
for all Native Americans/Alaska Natives,

I appreciate this opportunity to present testimony on behalf of
the Association of American Indian Physicians. Thank you.

(Prepared statement of Mr. Kauley follows:]
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INTRODUCTION

Thank you Chairman Richardson for the invitation 10 testify before the
Subcommittee on Native American Affairs on Heahh Care Reform and
issues that affect Indian people. My name is Mauhew W. Kauley. Acting
Executive Director for the Association of American Indian Physicians
(AAIP). In 1971 AAIP was founded as an educational, scientific and
charitable non-profit corporation with a mission "to raise the health status
of American Indians t0 a level equal to that of the predominant non-
Indian American population.” AAIP recognizes that manpower issues and
the health status of Native Pecople should be on the forefront of discussion
when devising a new system of health care delivery. The issue of
manpower shortage is clearly one which siands in the way of elevating the
health status of Native Americans. The Indian Physician is capable of
delivering western medicine within 1he social and context of an Indian
communities. Health Care Reform needs to assure culturally appropriate
health care is provided and available to Indian consumers. AAIP is
concerned that Indian communities may not be compeiiive and fall by
the way side. 1f this happens then we are denying Indian people
culwrally appropriate health care which is a key elememi for improving
the health siatus of American Indians and Alaska Natives.

Health Status of American Indians

AAIP recognizes the health condition of American Indians continues to
femain poorer then the U.S. populaiion. The most persisient and
significant indicator of the health status of American Indians is the fact
that Indians do no live as long as other Americans. A 1986 study of
Indian health by the Office of Technology Assessment (QTA) reported that
"In the carly 1950's, 56 percent of Indian deaths occurred in individuals
younger than age 45. By 1982, that had only improved to 37 percent of
Indian deaths occurring to those younger than 45, compared with only 12
percent of U.S. All Races deaths occurring in that age group.” 1In 1993, the
Indian Health Service publication “Trends in Indian Health” reported 1he
leading cause of death for American Indians and Alaska NMNatives was
“diseases of the heart”. FTHS also reported tuberculosis to be at 520%
greater, alcoholism 433% greater, diabetes 188% greater, and accidents
166% greater than those for the U.S. All Races population. The morbidity
and mortality statistics represents a crisis in health care of American
Indians. In the words of Gerald Hill, M.D. President of the AAIP "I deem
these numbers 1o be unacceptable”. Health Care reform should not inhibit
the process we are making with Indian people. In the past decade AAIP
has promoted culturatly appropriatc health care for American Indians and
Alaska Natives. AAIP has advocated for Traditiona! Health Care and the
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recognition of traditional healers. In addition, Health Care Reform should
include adequate funding. Historically, IHS allocations have been
inadequate 10 meet the medical needs of Native American populations
throughout all of Indian country which in essence created rationed health
care and deferred health services.

Manpower

[n the Native American student we have an incredibly valuable resource.
We must promote the pursuit of health careers, namely by reaching out to
undergraduate and high school students much as the AAIP presently does
but on a larger scale. We must make available the role models and
resources necessary 1o motivate our young people.  Working with Native
Americans must be made a viable carcer option with competitive salaries,
adequate support staff, as well as adequate facilities being important
factors in the recruitment and retention of medical staff.  Again this
addresses the issues of provider shortages and high turnover rates, both of
which greatly effect the health status of Native Americans/Alaska Natives.
Stabie medical staffs are much more likely to integrate into communities,
thus allowing for community input concétning medical care and
community needs. There must be trust and cooperation between
providers and communitics before any prevention or public health

procedures can take place. The IHS Quality Management Workgroup on
. . . . .

reports that "Recruitment of health care professionals has been a major
concern of the Indian Health Service for the past decade, enhanced by the
decrease in National Health Service Corps scholarship recipients that began
in 1986. Retention of health care professionals is e¢ssential in order for the
IHS to accomplish its mission”. The commiuee further stated that
problems in housing, isolated locations, administrative support and low
pay contributed 10 the poor rewntion rate for providers. The report also
recognized Lawton, Ada, Sallisaw, Stilwell and Salina as crisis sites,

Recommendations

Health Care Reform should increase the recruitment, preparation and
retention of American Indian and Alaska Natives into medical, nursing,
public health and other health professions.

Expansion of the Indian Health Service Scholarship Program and Loan
Repayment Program to fund all eligible applicants,

Establish a one physician pay system for all federal physicians. For
example Veteran Affairs physicians are funded through Title 38 funds and
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make an average of 25-30 thousand dollars more per year than [HS
physicians.

Increase the bargaining power of Indian health care facilities in recruiting
and retaining physicians to make them competitive with the VA system.

Establish equitable pay for [HS physicians to improve the vacancy and
turn over rate of physicians in the [HS. Thus providing a higher quality
and continuity of care for American [ndians and Alaska Natives.

Expand the National Health Secrvice Corps (NHSC) and relawed programs to
attract and retain American Indian and Alaska Native health professionals
to serve in Indian communitics.

Change the rules regulating H.R. 2685, Physician’s Comparability
Allowances (PCA) to cnable the IHS, PL. 94-437 physicians to receive
comparable pay during their payback obligations, thus serving as an
incentive to remain in the IHS.

Finally, | strongly urge the Subcommittee recognize the importance
of accessible, quality and culwrally appropriate heaith care for all
Native Americans/Alaska Natives. [ appreciate this opportunity to
present testimony on behalf of the AAIP. Thank you.
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Mr. RICHARDSON. Congressman Synar.

Mr. SYNAR. Thank you, Bill.

First of all, let me thank this panel for being here. The bad news
is that we have run out of time if we are going to have the oppor-
tunity for Bill and the Subcommittee to meet with tribal leaders,
80 we will have to cut this pretty short.

But I want to leave the record open to submit questions to this
panel for deeper investigation.

The good news is that this panel, which focused in on health
care, is really still ahead of where we are. We still have adequate
time to sit down with the tribes, and I know that they are going
to be making a number of recommendations to Bill and I so that
we can use that as we mark up the bill in the Health Subcommit-
tee. So let me invite you to not only submit testimony, but to come
together and give us those kinds of recommendations that will as-
s1st us.

Since we are near the end, let me just say how terrific this hear-
ing has been, I cannot recall in my tenure in Congress a better
presentation by Oklahomans to the federal government about is-
sues that affect every single citizen in this state. And I think it has
been an excellent opportunity for not only Bill but myself to get a
real tiras.p of the issues that are facing not only Native Americans
but the individual tribes. And 1 want to thank all the witnesses for
being here.

Again, I want to thank Wilma and her staff, but particularly
Lynn Howard for doing this. And as [ said, we will leave the record
open for two weeks for those who did not have an opportunity to
express their testimony verbally today.

Bill, thank you.
Mr. RICHARDSON. Thank you. This hearing is adjourned.
(Whereupon, at 12:31 p.m., the subcommittee was adjourned.]
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Tadd Johnson, Chle€ of Staté
House Sub-Commitcee on Mative American Affairs

31 January 1994
Page 2

As a3 result of the exclusion of the UNE at the fleld hearings,
please enter this letter and information into the Congresalonal
Hearings Records toF your committes as an OFFICIAL PROTRST TO THR

CONTINURD ENFPORCEMENT OF AMENDMENT 86

Sincerely
q : ;f?
//3/ ROSS, Chief

R/Jlw

Encl.
1. Letter to Merritt Younqgdeer, BIA Area Director
2. Letter from Deborah J. Maddox
3. Talking Points
4. An Execubtive Summary of UKB's Status
5. D'Arcy McNickle
6. An Historical Overview of the UKB
7. American Tax Dollars At Work
8. Letter to Honorable Al Gorse
9. Letter to The Oklahoma Congrsssional Dalegation
2 Invitation by Matural Resources Sub-Committes on
Native American Affairs (01/07/94)
11. Imnvitation by Cherckee Natlon (01/19/94)
12, Copy of News Clipping - Tulsa World - Jan, 23, 1994
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TO: HONCRABLE 3ILL RICHARDSCN. CHAIRMAN
(ATTN: MR. TALD JOHNSOM, CTHIEZF OF STAFF:
HCUSE NATURAL RESCURCES COMMITTEE
SUBCCTHMMITTEE ON INDIAN AFFAIRS
1326 HCUST LONGWCARTH CFFICE ELILIING
WASHINGTON, D. €. 205.%
FR: UNITEC KEETCOWAK BAND OF CMEAICKEIZ INDIANS IN JELAHCHA
{UKB)
CHIEF/SPOKESMAN JCHN RCSS
(9iB; 456-549L/FAL 456-9601
D& JANUARY 20, 1994
RE: FIELD HEARING, TAU_EQUAH. OWKLAHOMA, JAMNUARY 20, 1954

thank you for allcwing the United Kee-iswah Band {UKB) to subpm:~
Teastimony before the Commit<es regarding the ¢ircumstancez 2% the
Band.

We remain & federally raecognized tribe organized on October 2,
1920 under OIWA and IRA, The UKB's atatys centroversy {April 1979
- October 1953) 16 resolved, accerding to the Department of the
Interior. In direct talks with Acting Commission Wyman Babby orn
18 October 1993, we learned that there no longar remaihs any
doubt of the current Federal recognition and historical existence
ol the UKB. Therefore, thae Band'a name appears again on the

Fedara] Regipter notice of recognized indian entities.

The UKB believes 1T 18 essential that Congress understand the
recent events i1n UKR interactions with the Federal government and
other sntities, Oul exparisnce proves that 1t cemains poesible in
the 19908 for a histoerical Tribe to have Federal recognition. and
ta lose ie. It is possible for a tribe to  have a
continuously-~functioning government duly organized and under OIWA
(1936) and IRA (1934), to find its name on the

i i | , and 8till to find 1tself
termihated administratively and unilaterally, withpout Temaedy,
récourse, ot opportunaty fot protest. It is time for Congress to
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reconsider carefully the latatude of discrstion the BIA 13
alicwed to exercise to the detriment of the tribsa in these
matters of tribal status., to consider the ultarior agendas of
persons challenging the @tatus of tripes, and to ligten more
carefully when a tribe tells you, "Wa exiet.,” The conduct of the
RlA and of CNO 1n thas clearly hss been uncenscionabls, aa has
peen the tailure o¢f Congress t¢ carry out its 1nvestigative
function before effectively

IRIEE. Hembers of Congress recently heve mads many wchber
dtatamenta for the record that the Federal-Indian reletionship 1s
ga aacrosenct that 1t 18 vairtuelly ifhvioleble, once undertaken.
Therefore. they say, any unacknowledged or terminated tribez muset
pe aubjected o a BIA anguisition at the acknowledgment
candidate's expense 1n order %o assure accuracy and the qual:zty
and character of the relat:ionship. Further, they claim that no
tribe should be legislativelY ecKnowledged. out of fairness To
t4he tri:kea whose pames elready eppear on the Fgdgral Regipher.
and to those seven tribee out of the hundreds of acknowladgment
cand.dates who have gurvived the 25 C, F. R. 83 process. Where
wore thasge haghly distinguished members of Congress, and how d:id
thay vote, on the day Congress passed Amendment 86, P. L. 10}-116
in 19917 Why 18 1% unnecessary tc subject the challengers of a
tr:he. particulerly a recognized tribe, to the same level of
serutiny? The events surrounding the pasasage of this Amendment 86
prove that the majority of Members of Congrese simply were not
vigilant about the Federal~Indian relationship, because 1t took a
maj)ority te appreve Amendment 86. Because Amendment 86 remains in
affact, eccording te the BIA, we csn only conclude that majoraity
of Membera of Congress still 4o not understand that if you are
gol1n¢ t0 require tribes to mest standards to get "in the door" to
the Federal-Indian relationship, you should make sure it is at
laast as dafficult to <thrust tribes out in the coald. We have
become much more awars of the similar problems of other tribes
arcund the <country. We can ees that we are not the only
recognized tribe toc be strapped ¢f status dJdue To Administrative
termination or lack of congreseicnal oversight. The problem hers
cartaihly is not the result of congresaicnel micromanadgement cf
the BIA in the executicn of policies on statue clarification, but
ene of talling the BIA to cests down, end giving BIA etaff
plenary power %o make up laws and policies to fit sach case. Cur
problem wae het one of nonrecognition. but of termination end
unacknowledgment. The Federal-Indian relationship 18 not treated
gacrosanct, a®8 long es & simple ectcomadation of one Member cf
Congress by others (legislative logrolling) can terminate a tribe
for the record in less than balf an hour regardless of the
outcome, Tribes and the public have heard greve protestations
from Congress for years. regarding +the need for & grueling
process for acknowledging tribes. As time goes on, the process
gets worse, and yet acknowledged tribes find themgalves easily
termineted. What we needad batore the creation of the
acknowledgment process was 8 process or pelicy for Keeping tribes
acknowledged. OQur experiences makes the promiss of pelf-
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determination and self-governance :nsubatantial to ue. The BIA
and 1t3 frierds told ua in 1978 that 1t wae "necessary” To create
a proicnged and inquieitor:al administrative proceas for testing
tribal existence. allegedly to aseure the sangTity and gravity of
the Federal-~-Indian relet:iznship once it 13 undaertaken. The 25 C.
F. R, 83 procass does not protect or elevate the status =f
recognized process. The process 1tee:f and other teate for ¢r:bal
statua have become & pious fraud. What did the 'recognition
policy” do to prevant Amendment 86 :n 19917 No member of Cong:reas
noticed that allowing our eummary termination would viclats <hs
policies undergird 25 C. F. R. 23. The purposes the Drocess
serves are these: defina tribes ous 0f "existence." or Keep them
in a nightland until they are 3o weak to fight, and wither awary.
What vwe need 183 a "Schindler's Liat* for tribal people.

We no longer can accept as credible the piocua assurancea I-om
Mambers of Congress that the adm:nistrative procedurss for the
review of tribel atatus are esquitable and subject €O vig:ilzant
congressional oversight. The UKB received no benefit of review acz
all befora we ware administratively terminated in 1991. Instsad,
after the passage of Amendment 66. we wers subjected to
suggestions or Jemanda from various guartere. including CHO and
1ts fryenda. that we undertake the 25 C. F. R. 83 process. If the
acknowledgment process is  fair. and fair for ell, and if the
egmantiel teet of that process i3 the determinetion whethar 2
contemporary community of persons gprollad in the tribe pregently
axists and has internal cohesion., then let CNO and theae othars
prove they cen mest the teate today. or et ten year intervals.
Thers are recognized tribes that lack rolle end yet claim as
membere parceons scittered throughout the planet who lack coptact
with their governmant or other tribal =manbera. When theze
advocates of the present pelicies and processeas for status
clarification understand how eagily Congress can wstrike
unilaterally, perhaps they will call for rsform of the 25 C. F.
R. 83 procese and tha Solicitor's Opiniona. When witnedses
testify to your Committes about how wonderful the BIA's statua
clarification procseses are, maybe somae should ask if they Kkhow
what happenad teo use.

We never cah forget the treatment at the hande of tribes that
claimed after Amendment 86 that our only recourss was to spend
ths next ten Years in yet another procesa of ptatus
clarification, although Assndment 86 rendersd us 1insligible to
recaive aven an ANA grant to do & Federal! scknowledgment
patiticn! Some of thase parties knew, or should have known, that
tha UKE succesded in the 1940e in winning a ten-yoar battle to
reaffirm our historicel sxistence. Why do we have to do it again.
and for whem? In 1944, wa govarcase the effects on ue of a
defective Selicitor's Opinion of 1937 regarding the right of ane
of our subordinate factione (the Kestoowah Society, Inc.) to
reorganize separate from <the Band under QIWA and IRA. We provad
that the Keetoowsh corporaticn was subardinate to the Band. The
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only autheraty the BIA preduced at the 1991 heering on Amandment
86 wasw w copy of that defective 1937 Kirgie Opanien on the
“eatoowah Society, Inc.! The BIA failed to produce the
determination of Acting Commissioner Darcy McNickle of 1944 that
reaffirmed our historical status. or the testimony of Interior
Secretary Fortas in 1946 wsupportang the paasage of our Act of
atetus clarification. We can only conglude froem our experience
that anyone who opposes the wetatus of any recognized tribe for
any reaeon can have a ready aer somewhere in Congreas and the
BIA. Any "interested perty¥.” whether a tribe or private intereest,
can get a tribs terminated with a convancing lie, minimal effere
and no procf at  all. We wonder who profitted from thia
zransaction, and how. We are sure our case 13 not an except:on.

If the clar:ficatien of our atatus and tha 21 October 1993
publigatzon of our name wn the Federal Regjistsr 1is any
indication. 1t appears that the preesnt adminietrat:on ais
attempting To clean up the tribal acKnowledgment mwsa that haa
accumulated during the last 14 years, during which we have bean
gubjected to unremitting calumny and webuss at the handa of the
Department, CNQ and its supporters. While we are very grateful
for recent reforme. and our own reetoration, muet remains for
Congreaa te do. This firet thing that we hope Congress will do 1%
expressly rescind Amendment 86 of P. L. 101-114 and repudiate the .
policy of Termination once anhd for all, We Xknow from our
experience that Tersmination sentigient remains very much alive 1n
part becavse it is largsly uncopnecicus. The masy way to get rid
of a preblem ia dafine it out of axiatence: that is how Congresas
terminated us. We also pray that Congress will reaffirm that
status of all Indian <tribems that hsve made treatias and
alternative contractual agrsements with the United States, What
18 our recourse? Everyone responsible for what happened to the
UKB can claim weovereign ammunity. Local governments were turned
against us. We learned that wa could rely on few friends, for.
whom we ere grateful. Sepsrated from the company of "recoghized
tribes.” we have besn subject to attack frem ell sides, This is
what it is to be a recognized tribs that the Nation decides to
forget,

In 1991, the UKB hopsd that Congress would at least allow us to
respond to the attacks on the Band, or that the committees of
juriediction would hold a hearing to allew the UKB to present
teatimony regarding our atstus. The UKB hoped to avoid needlessz
inconveniente and embarrassssnt to all concernsd at the time, but
we alao realized thes duty had been impapad ypon us to disprove
acurraleus allagations regerding our etatus mads by the BIA eng
CHO at hearings that led to the passage of Amendment 86, P. L.
101-116 (1991). Instead, fearing embarrassing disclosures,
Principal Chief Wilme Mankiller adviged membars of Congress in
199) that the UKE did not want to have a hearing, after all.
Again, ag usual, no one consulted us, or listened te us when we
attempted to corract the Mankiller adminiptration’'s
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miestatomants.

According to FOIA disclosures deted Decezber 10 and 20 1992, as
reflacted 1n tha republication of cur name L1n the

. wa ars fully recognized, do not nmed to clarify our
status as ® niseoric tribe, ond have no valid iesuc of "?ual
anrollment” with Cherokes Nation of Oxlahoma (CHNQ}. Specificaily,
within the zeanlng end current standerd interpr.tatxop of 2%
C.F.R. 83.2 (k), the UKB hes no dual snrollment conflict with
CNO. Thim is bacause CNO has no currant BIA asppreved roll. or
roll within the meaning of “"eribal roll"” or "tribal rell for
tribal purpossa™ asccording ta ths BIA Menuai (Enroilzent
Suppiement 1983). The UKS dowss not nesd to amend its Charter cor
Constituticn to resolve any previcusly presumsd dual sffiliatien
problem with CNO.

The record st ths Interior budget hearings before Congressian
Aucoin includes teantimony regarding cercain findings and
determinstions that the BIA sllegedly had mads in 1960 against
ths Band. “Quetes” from these entizely fictitlous “findipgs.™
ineluded  in Congressmats Syner's brisfing book, provided the mso.e
justificetion for the passege of Amendment 86. The Dacembary 1993
FOIA discloeures from the BIA prove that the much-toutsd 1980 BIR
written determinstion never sxjisted., that thars never wes any
such detarmipstion st any dats, that thers is no dusl snrollmant
problam batwesn tha UKE and CNO. snd that all the sllsgations
ageinat the UKB wers utetsrly felse. According to ths BIA's
disclosurs to the UKB of December 20, there nsver Wwas any
contingency plan for Trestoring services or righta <To land
acquisition to the UKB in the asvent our alleged/non-sxistent
“dual affilistion” problems were resolvad,

Woras still, since our astatus has basn restored, we aleo have
learned recantly through the FOIA process thet BIA interfersncs
with our sovarsigniy oend sslf-deternination hes continued in
spite of this turn of svents. In mid-Noveabar 1993, staff of the
Muskogee agency (apecifically. Mr. Dennis Wycliffe) delibsrately
published false information through Arkansas newspapers rasgarding
our status as 4 tribe, in spite of the clarification of our
status snd the republication of our nams in the Fedarsl Register
on October 21, 1993. We sven rsceived a written apology signed by
Me. Deborah Meddox of the BIA's Central Offics in Washington, D.
C.. dated Dacember 10 snd sent Dacember 27, 1993. In the lettar
on ths Wycliffs misreprsasntations, Ms. Maddox raviswsd thes
Huskeges Agency's pesture on the UKR'e status and situation.

The BIA's sscond recent FQIA releass to the UKB dated Descember 20
(mailed Decamber 27) 1993 shows thet the Muskogee Agency's
position on the UKB remaine fundsmsntally and logically st odds
with what ths Central Office knowa is trus, For instatcs, as the
Dacamber 20 FOIA disclosure from thes BIA shows, CNQ has na roll.
If CHO ham no roll, hew can anyons snrolled in a different tribe



118

)

be dually enrslled? Rights to penefit due to descendancy from the
1907 Cherokee Dawea Commission {(Final Secretarial Judgment) Rolil
allow persons on that rall or descended from that roll to
participate in programs and judgaent funds, and allow persons
certifisd as Dawesd enrolless or thair descendants to regiroter
with CNO. Righta of a registree who belongs to the deacendancy
class of CNO remain intact as a legal matter regardless of a
regiatree‘s affiliation outside the CNO regiretration claes, in a
higtoric tribe that has & rali. Memberehip 1n & descendancy class
stamming from the creation of a Federal judgment roll must not bae
confused with an individual's right to enjoy tribal membersh:p
through eprollment 1n a federally-recognized tTibe. as approved
by a vecogn:zed Tribal Council. GNC Traibal Council. to our
krowladga, deea not act on membership p18sues. Unlike the UKB
Coenstitution and Crdinancea. the CHNO Constitutlon doeas not even
allow the CNJ Council to take such actions.

On August 24, 1992, Acting Assistant Secretary Ron Eden sent the
UKE a lettar, informing the Band of ite separate. autonomous
status and funding eligibility. The paper trail we received under
FOIA raleage of Descember 20, 1993 proved that thie latter went
through a ser:ee of drafte between April and August 1992, during
which time the BIA's position changed remarkably, as staff of the
Soliciter's O¥ffice worrisd about the obvious defects of the
Department's position. The Departmeant‘s 1992 retreat from 1ts
1991 position and misrepresentations is Not widely Known.

On Augumst 26, 1992, CNO and Eastern Band of Cherokees adopted a
joint resolution declaring themselveas to be the only federally
recognized Cherokes tribes. We rscall well the rele that one of
the attorneys for Eastern Band of Cherokess (Mr. George Waters)
has had in promoting the present Acknowledgment process as an
advigor to NCAI in 1978, and the prominent place he has held in
advocating a grueling acknowlsdgment process for othsr tribas,
Mr. Watars has insisted that the 25 ¢. F, R. 83 acknowledgment
process is insurance againet precisaly the sort of degradation of
tribal soveraignty that his clients == the Fastern Band of
Charokees -- has halped to perpstrate againet the UKB.

Wa are quite aware than in his testimony on 8. 1315 (the Federal
Acknowledgment Procsss Reform Bill) in Qetober 1991 that Chisf
Taylor of Eastern PBand testified that only two Tecognized
Cherokea tribes uxist: Eastern Band and CNO. The BIA accepted and
condaned the joint resolution against the UKD of CNO and Eastern
Band, even though the UKE had recsived that memo from Ron Eden on
August 24. 1992 declaring thst ws WwWere an autonamous recognized
sovereign eligible fer asparate BIA funding and sarvices,

. In view of CNO. the Eaetern Pand of Cherokess. and
certain othera, the (KB was effectively tesrminated under
Amsndment 86, P. L. 101-116 (1991), Early in January 1993,
Principal Chief Mankiller of CNO (dis)informed governors of at
least 20 states in writing, with ne coneultation or suthorization
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from the BIA (2ew 20 Dercesmber 1993 BIA FOIA release). that the
UKD was unacknoewledged, and that at beat. we deserved to have to
endure the arduous 2% ¢. F. R. 83 Acknowledgment process te
reeoclve our status.

Aa  the direct result of Apendment 58, we receive mo *%tribsl
funding. Due also to Amendrment @86, as narrowly interpreted, wa
were unable to get an ANA grant te clarify our atatus. though
unacknowledged tribee @uch as the Delaware Tribe have raceived
such agalretance. The Delaware Tribe res:des Within CNO's former
boundaries, i1s claimad to be unrecognized, and thacefore 1s not
gubject to Amendment 86, at least for now. When and if theair
atatus 18 restored, will +tha Delawares, too, ba subject o
Amendment 267? Congress should ask why CNO g5 resests our effcris
to eurvive, while Creek Nation (Muscogee) lives in apparant
harmony with the Creek Towng that res:sde within the boundaries of
the old Creek Nation, We have paid out of our own sweat and
dollars to clarify our atatis ae & tribe organized under OIWA and
IRA in the face of viptially unanimous opposition from the
goevernpent, MNow, it appears, wa continue to e punishesd, because
of what we have won.

Although we belisve the edoprion of emendment 86 in 1991 was
1hequitablie and groundlass, we ®till tend te our business as best
we can. We want to be treated ae the good neighbore we have tried
to be, but CNO hae wused every ploy imaginable to prevent our
gurvival even cuteida Oklahoma. Therefcre. we have bean unable to
get cooperation from the BJA in putrting even donated land into
trust outside CNO'g former boundaries. CNO lavariably intervenes
with local governmants and civi¢ g¢groups in ArKaneas or anywhere
alee wa seek pppuortunity for esconemic devslopment to prevent our
efforta to relocats, wven though our relocaticn is a heroic
effort to wccomedats CNG. The BLA's FOIA disclosure to the UKB of
December 10, 1993 (sent December 27, 1993) refleacts that a
campaign of libel and dezeit by CNO against the UKB runs
unimpsded and openly abetted by BIA personnel, as always.
However, esincers, gracious and well {ntended, the Decewbar 27.
1993 apology from Mg, Deborah Maddox for any damage resulting
from the BIA wetaff's willing participation 4in these sordid
attacks on the UKB is no subetitute for stopping the damage at
ita source.

In eummery, since 1991. the UKB has been able +to obtain clear
proef (primarily, through research in the Naticnal Archives and
Agency recorde, in Tribal Council filee, and corroborated through
disclogures from the BIA pursusnt to the Fresdom of Information
disclosure process) that the allegations egainst the UKB that
leed Congraeaas t¢ adopt Amendment B84 to P. L. 101-116 in 1991 were
entirely unfounded. If the record had bean clarified in 1991, we
would not have beer subjected to what amounted ¢o de facto
administretive termination at the time. Amendment B84 in p. L.
101-116 {19%1) remains in effect. The UKE respectfully reguests
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a

that Congress consider this information and rescind Amendment 86
ag acon as pogsible. In compliance with Apendment B6, sSinse we
cannot get permiesion from CNO to put land in trust within our
current boundaries, the UKP has placed regueat befora the BIA to
put land inte trust for ue outside the 14 northeastern counties
gf OKlahoma, but so for nothing has happensd. We alse have
requested that the Central Office remove the UKB from under the
supervieion of the MueMogee Agency, due largsly te the obvicusly
abusive conduct of that Agency's ptaff towerd the Band aend i1ts
members; to date, tha Departnent has teksn no action on this
request. although Acting Commisaioner Babby asaured us of timely
action on 18 October 1993, We therefore respectfully request
again The :mmed:ate reciseion of Amendment 86, and that these
remarks and any c¢thers we may provide will be added to the
gresant hear:ng Ceccrd. We appreciate vyour attention in this
matter. and 1nviTe ANY 1NQuiries you may have.

S ':;._Cf@/

"/ D7 IR
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UNITED KEETOOWAH BAND OF CHEROKEE INDLANS IN OKLAHOMA
P.0. BOX 746 TAHLEQUAH, OKLAHOMA T4463-0746
TELEPHONE: (918) 456-3491 FAX (918) 456-9603

JOHN ROSS JIMMIE LOU WHITEKILLER
CHIEF e SECRETARY
JIM HENSON S EIEE. CLARA PROCTOR
ASSISTANT CHIEF y .@%‘f TREASURER

January 3, 1994

Marzitt Youngdser, Arss Tizectar
BUREAU QF INDIAN AFFAIF

101l North 3th Strest

Muszkogee, Oklahoma 74401

Deaxy Mr. Youngdzer:

THE UNITED KEETOOWAH BAND OF CHERQEEE INDIANS 1IN OELAHOMA (UEKBR)
has bheen Drevided a rasesrch paper dated 12 December 1%%3 from
Deboran J. Maddox, Act=ing Director, Offic= of Tribasl Services.
Washingten, D.C. (capy =2nclosed).

The UKB, uncar the Fresdom of Information Act, requested and
received the explanations of numerous tepics/items frem the
Central Office in Washington, D.C. However, only two items axe
pextinent to this lettes: ({(condensed guesticns)

1. Is the Therokse Nation of Oklahoma (SNC) organized
uncer the Oklzahoma Indian Welfare Aet of 15362

BIZ response -~ HQ

2. Has the CHNO Tribal Council approved the current CHNO
"tribal roll;” does the CNO have a current tribal
rell within the meaning of the federal-Indian Law;
doex any departimental determination exist that, while
both the UKB and CNQ have separate cuzrent rolls
{aszuming CNO has a current roll within federal-Indian
law}, the two tribes have a.common base roll, either
by common choice, mutual agreement, Act of Congress, or
administrative override of the datermination of the Band

COUNCIL MEMBERS
ALLOGAN SLAGLE JIM PROCTOR JAMES PRITCHETT
CANADIAN DISTRICT FLINT DISTRICT SALINE DISTRICT
EMMA SUE HOLLAND RICHARD MANUS CHARLIE BIRD
COOWEESCOOWEE, DISTRICT GOINGSNAKE DISTRICT SEQUOYAH DISTRICT
ADALENE SMITH SUSAN ADAIR MOSE KILLER
DELAWARE DISTRICT ILLINOIS DISTRICT TAHLEQUAH DISTRICT

"RESPECT FOR OUR ELDERS"
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Herrlitt Younad2ar, Area Dicector
BUREAU OF INDIAN AFFAIRS
Januayy 3, 1994

Page 2

=naTr the Sasa roll 22 tne UKB shall be the 1949% Base
Roll a3 amended »n 135 March 1935.

BIX zasponse -
{for CHC - emphasis added).

My. Youngdeer, how can the Muskogee Area Qffice determine a 2uail
membarship for the UKB and the CNO when the BIA Central Offics
has a different viaw from the Muskogee Area Office and declazes
|4 o g - 2 Also,
evidence exizts that CMO has dual membership with various other
tribes, Why are you net concezned with this CNO dual membership?
Why is the CNO HOT raguired to amend its Constitytion? CHO has
ne authority to amend or reopen the 1907 Dawes' Roll without
Congressional consent, The CNO Tribal Council has HQT appraved
its own registratior membership.

Clearly, the UKB, as a matter of law, is to be treated as any
other federally recognized Indian tribe. The UKB has a
government-to-government relationship with the U.S5. Government.
The BIA trust responsibility of protecting the sovereignty of
tribal governments and overseeing tribal administrations,
including the UKB, is extremely important. Hr. Youngdeer, the
Muskogee Area Office has failed miserably with regard to the UKXKB.
Please be advised that the UKD refuses to tolerate any further
oppressive actions initiated or propagated by BIA area officials!

The UXB officials demand the BIA to certi!y and accept the U%B
membership roll ENDMEN EE . | .
ynless the BIA £airly and non prejudicially announces that ALL
tribes MUST abolish dual memberships.

Again, there exists NQ Secretarial/BIA-approved membership zroll
for the CNO nor any roll common to both the CHO and the UKB.
ONLY THE UKB HAS A SECRETARIAL AND BIA-APPROVED TRIBAL ROLL.
Therefore, there is not now nor has ever been a dual membership
problem between the UKB and the CNO and HQ need exists for a UKB
constitutional Amendment. The CNO arguments on the dual
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Merrit: Youngdeer, Area Director
BUREAU QF INDIAN AFFAIRS
January 3, 1294

Page 3

mempersnip anzoliment of the UKB and CNC are erroneocus and
ambiguous sz well as fundamentally unsocund. THE UXB, AS THE ONLY
CHEROKEE TRIBAL ENTITY POSSESSING A TRIBAL ENROLLHENT PURSUANT TO
FEDERAL INDIAN LAW, DOES CURRENTLY HAVE AN EXCLUSIVE ROLL OF
1,600+ MEMBERS.

Sinterely,

Thieft Spokesman

hTTEST 1
' / —ﬁé&@b
;:4;/’",%4—/ 2
B

‘JIHNIE Lou w TEKILLER Secretary

cec:
Secretary of the Interior Bruce Babbitt
Assistant Secretary Ada Deer
Senator Inouye, Chairman, Sehate Committee on
Indian Affsirs
Deborah raddox, Acting Director, Office of Tribal Services
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United Stares Depariment of the Interior
5 AURZAU S F LDl aFT AR

G Mwrzan D0 e =

“ AEFLY REFER T

Tribal Gevernment Servicss - TR = apen
#4473 R
Mr. John Ross

United Kezroow an Band or
Cheraxes indiuns :n Oklapomd

PO, Box T4

Taniequan. Oklanems THoI 736

Dear Mj. Ross:

Thank vou for your lexer uf Nowvemper .5, 1997, under he Fresuom of {nformation Act regquest. on
behaif of the Laited Keetouwah Band of Chercies Indians in Oklizema t UKB), regarding statements v
Mr. Deapis Wickliffe to the ¥ladison County Record newspaper.  Your letter bas besn reterred 0 cur
affice tor response.

We have been advised by Muskogee Area Offics {Area Officey starf thar although the Bureau of [odian
Atfairs (BLA) does not recognize thuse elected 10 the position of Chief, Assistant Chief or Treasurer, ey
du recognize the secreury and the use of a chairman protem o conduct UKB business. Therefore, the
UKD doees have a viable governing body in placz.

We have been turther advised that the UKB has approximately 3,000 members who are not enrotled with
the Cherokee Nation and is working towards separatng its membership (fom the Cherokee Naton by
amending its consitution. This amendment would prohibir dual membership and require those members
who are also enrolled with the Cherokee Nadon to relinquish that membership.

The separation of membership would also belp acquire separate funding for services to the UKB
membarshin. Thers would he a distinet service population and the UKB members would not have to
receive services through the Cherokee Nation.

Area Office staff was unaware that Mr. Wickliffe had talked to the newspaper or that he made these
comments on behalf of the BLA until they were notified by Cental Dffice staff,. We regrer any
inconvenience these comments may have cavsed.

Y o

pciez  Director, Office of Tribal Services
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United States Depariment of the Interior

BUREAL SF INDIAN AFFAIRS

b e Washinton. DL 20040
LT, PEERm
iy e s L oariioae L
'_fr,b:n Government Servicss - TR 2397 wen
71.88 -

3~ lobn Ross

U ited Restcowah 3and or
Cherokes indians of Oklahoma

P. . Box T8

Taiiequah. Okiahoma 74463-0746

Dear Mr. Ross:

On September 13. 1993, we acknowledged receipt of your August 10, 1993, Freedom of
Information Act request. and said we would respond at a later dawe, We regret the delay in
sollowing-up on that request. Qur research ok Jonger than antcipated.

You have requested information on 14 items. We will respond on those points in the order
presented in your letter.

\
t. A copy of the official and authenticated Charver and Consgi of the Cherokee Nation
of Oklahoma (CNO) adopted under the terms of the Indian Welfare Act of 1936

(OIWA), and under the Indian Reorganizoiion Act of 1934 {IRA), as the OTWA provides
that provisions of the IRA shall apply 1o Oklahoma tribes after 1936.

No OTWA or [RA constitution was adopted, The Coustitution of the Cherokee Nation
of Oklahoma was adopted on June 26, 1976, and approved by the Commissioner of
[odian Affairs on Sepiember 5, 1975, A copy is enclosed.

2. Documentation showing it was the intent of the Commissioner to approve the 1975 draft
CNO constitugion as draft Constitution within the meaning of IRA of 1934 as it applies to
Oklashoma Indian Tribes through the OIWA of 1936, to de submitted tv approved CNO
voters in @ Federa! secretgrial election comporting with the terms of IRA of 1934.

We arc not aware of any documentation on this matter,

86834 95-5
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Any documented congressional uction Hat supersedes the 1936 Act's requiremeny that the
Cherokee Nation of Oklahome reorganize under the terms of OFWA and of IRA in order
to relieve itself of continuing congressional restricions on its exercise of inherent
soversigney. and any departmental determination of the extent (o which the Cherokee
Nadon of Okighoma may exercise “initerent sovereiznrv”, as diminished under earfier
legisiation, except by means or reorzonizag gnder the (936 and 1934 Acss.

We are unaware of any documentacon on this matte:,

Any documentation showing that the 1947 Act {requiring that Cherokee descendency be
determined through descendency from the 1907 Chernkee Dawes Commission Roll), no
longer applies. for the purposes of Cherokee Nurion (under the § September 1339
Consrituiont, and the Act of 1906) and of Cierghee Naton of Okiahoma (as of the current

Constitution ).

We ar: unawars of any documestaton on chis mamer. Toe Cherokes Nation of
Oklahoma (Cherokee Nation) reorzamnzed pursuang o 15 inherent sovereign authoriry.

Any Act of Congress, or the Department’s written determination, if any, allowing ihe
Cherokee Nation of Oklairoma to add 1o or amend the 1907 Cherokee Dawes Commission
Rall, or to adopt a Tribal Roll without a valid CNO OIWA/IRA constitutional provision
providing for such adoption.

We are upaware of any documentation on this marer. The Cherokee Nation
reorganized pursuant to its inherent sovereign authority.

Any departmental determination, consistent with the approved Constitution of Cherokee
Nation of Oklahoma, end the Secretary’s determination in the offirmative Federal
recognition case of the Sqn Juan Southern Paiute Tribe in 1989, that the Cherokee Nation
of Oklahome Tribal Council has approved the Cherokee Nation of Oklahoma Tribal Roll
and the Cherokee Nation of Oklahome has a current Tribal Roll within the meaning of
Federal-Indian law; also, any deparimental determination that, while both the Cherokee
Nation of Okiahome and the United Keetoowah Band of Cherokee Indians in Oklahoma
(m)mwmmmww{wmgmwheNmudmmasa
e { ; il ederal-Indian law), that the two tribes have a common
.Bauknﬂ, cilhcrbywmnahafce,mdmmz, Acs of Congress, or odministrative
override of the determination of the Band thas the Base Roll of the UKB shail be the 1949
Baze Roll as amended on 16 March 1985,

We are not aware of a Bureau of Indian Affairs’ approved roil,
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Anv written fustification of special rearment for the Creek Tribal Towns of the Muskogee
Creek Nurion, who were exempied from application of the [930 Gerard leter regording
separate services. as cited in Mr. Ronald Eden's testimony, recailing thas he said. "we
started wat changing the policy because of another tribal issue: namely, that the Creek
towns did not want to conuftue receiving their services from the Cresk Nation.”

By his Novemoper 30, 1989, memorandum to the Muskoges Area Director, Assistant
Secietary - Indian Atfaws Eddie F. Brown. rescinded the Jaouary 16, 1980,
Forest Gerard memorandum requiring these three wibal towns, Alabama-Quassate,
Kialegee and Thiopthioceo. o rec2ine their funding and services through the Creek
Nation. A copy is encicsed.

Any 930 ar sther departmental determination stating:

There is not justiftcation for contracss and/or granes with UKB to provide the same
services (o those portion of the Clerokee Nation thar would be served under the
Nution's contracs and/or grants.

We are not aware of anv documestation on this matter.

Any evidence that. in preparing Assistant Secretary Brown's or Ron Eden's testimony, or
in addressing the concerns of Principal Chief Wilma Mankiller, the Department ever
reviewed the files concerning the organization of the UKB, or its guarteriy or final reports
or other correspondence regarding the UKB Enroliment Update project, 25 November 1984
~ 16 March 1985 to determine whether the two tribes share a common base roll, or that
the UKB utterly or substantially failed to meers its contractual obligations under that grant.

There is no written documentation establishing that these actions were taken.

A copy of the Deparrment's file copy of the Leiter that Acting Assistant Secretary of the
Interior for Indian Affairs Ron Eden sent o the UKB on 24 August 1992 confirming the
Band’s autonomy, separcte recognition, and independent eligidility for services and trust
land acquisition.

You received a copy of this leter on August 26, 1953, when the UKB delegation met
with Department of the Interior's (Department) staff in Washmgton D.C. Acopyis
enclosed for your convenience.

. Any departmental authorization or verification of the claims of Principal Chief Mankiller,

in letters she sent to governors of the United States during Jonuary 1993, characterizing
the United Keetoowah Band of Cherokee Indians in Oklahoma as an unrecognized group,
pretending to be Indians, and deserving only to avail themselves of the 25 C.F.R. 83
process to clarify their status.

No documensation exists. The UKB is a federally recognized tribe.

“3-
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(2. Any departmental finding indicating that the UXZ is ofigible to ovail jtself of the
25 C.F.R. 83 process to clarify ils status, or that uny congressional mandate requires it
to do so. Are we terminated. or not?

As sated in Number L1, the UKB is a f2deraily recognized cribe. and. theretore. 15 not
erminated.  The UKB does not nesd 1o use the process :n 23 C.E.R. Part 83, li s
included tn the list of wibes deveioped under Part 83, We are 2nclosing a copy of the
"Indian Entities Recognized and Elig'bie to Receive Services From che United Seates
Bureau of [ndian Affairs”, as published in the FEDERAL REGISTER on October 21
1993. by the Department. The UKB s listed on page $1368.

L

. Any documented effort of the Department to clarify or correct its testimony 1o Congress,
in the 101Ist or presemt Congress. af presemted v Mr. Ron Eden to Mr. Aucoin’s
Comminee. and any documented plan ;o restore the service ligibility of the UKB under
the present administration,

We are unaware of any documentation on this maiter,

4. Any Departmenial interpretation as to the extent and durarion Amendment 86 in
H.R. 101-16 (1992) in the contempliation of Congress.

We are unaware of any exiting interpretations of the appropriations language. This
languages states, "That until such rime as legislation is eaacred w0 the conmary, oone
of the funds appropriated in this or any other Act for the benefit of [ndians residing
within the jurisdictional service area of the Cherokee Natiop shall be expeaded by any
other than the Cherokee Narion, por shall any funds be used to ke land inwo trust
within the boundaries of the original Cherokee territory in Oklahoma withour the
consent of the Cherokee Nation: ™.

We hope we have adequately addressed your concerns. [f we can be of further assistance, please
advise.

Sincerely,

#%* Director, Office of Tribal Services

Enclosures
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UNTTED KEETOCOWAH BAND OF CHEROKEE INDIANS IN OKLAHOMA
P.O. BOX 746 TAHLEQUAH, OKLAHOMA T4465-0746
TELEPHONE: (918) 456-5491 (918} 456-9462

JOHD ROSS . "_‘@:‘ .t JIMMIE LOU WHITEXGLLER

CHIEF Y SECRETARY
o T

JLM HENSON Vi 2l NORMa JEAN FOURMILLER

ASSISTANT CHIEF ¥ ,...;)-;,_' TREASURER
. cﬂh " .

TALKING POINTS

1) Federal legislation greatly diminished the inhgrent soversigney
of Cherckee Nation, leaving certain, primarily sdministrative functions
intact (1890-1906). under the ditect supervision of the President and his
agent, generally the Secretary of the Interior. Refarences to the
*dissolution® of the Cherokee Nation governwent appearad in the history
and 1n the language of certain legislation. The government was
essentially dissolved, with the exception of certain residual powsrs, on
4 March 1906,

2) Having failed at efforts to keep & tribally-qlectmsd, tather
than presidentially-appointed, Cherokee gOvernment in force, the
Feetoowahs Iealized that they werse on their own. and resclved to rely on
thelr original governmental form, the foundations of swhich they brought
with them to Oklahoma. Keetoowah Society. Inc.. in anticipation of the
aventual dissolution of the Cherokee Netion, acquires a Federal Charter
{20 September 1905; see 24 April 1944 detarmination of D'Arcy McNickle,
Tribal ERelations Branch).

3) Subsequent Federal legislation restored certain aspects of the
inherept sovereignty of (hetokee Hation, deeling with adminlstrative
functions, in order to pretect residual property interests (1906-1930s).

4) Acting Solicitor Frederic L. Kirgls found the Keatoowah Society

ineligible to rescrganize under CIWA and IRA,(Qpiniong of the Solicitor of
the Department of the Interior Relatipg to Indian Affajre: 1917-1974,
Yol. 1 (Washington, D. C.: U, $. Department of the Interior, £97%), p.
774:; Opinion, Keegpowah -- Organizatjon as a Band 29 July 1937}

5) The Department of the Interior found the Charokee Nation,

organized under the revised § September 1839 Constitution, a governoant
egsentially dissolved in 1906, to be insligible as such to reorganize
under OIWA and IRA. Field invastigators found Cherckee citlzens, with the
exception of the Keetoowahs, have abandoned tribal relations and have no
interest in reorganization, [MEMO TO INDIAN QRGANIIATION, 25 October 1937,
!rog girectnr of Lands (WDW) to Daiker, tndian Organization (enclosure
1310901} )

COUNCIL MEMBERS
ALLOGAN SLAGLE JM FROCTOR JAMES PRITCHETT
CANADIAN DISTRICT FLINT DISTRICT SALINE DISTRICT
EMMA SUE HOLLAND RICHARD MANUS CHARLIE BIRD
COOWEESCOOWEE DISTRICT GOINGSNAKE DISTRICT SEQUOYAH DISTRICT
ADALENE SMITH SUSAN ADAIR MUOSE KILLER
DELAWARE DISTRICT TLLINOIS DISTRICT TAHLEQUAH DISTRICT

*RESPECT FOR OUR ELDFRS"
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6) The Kestoowah Socisty. Inc.., and othsr Keatoowah factions,
started organization work under the supervision of A. C. Honshan.
Regional Coordinator for Organization at Five Civilizad Tribes Agency.
upon the discovary that indeed the Keetoowah Indians had & basis for
cleaiming higtorical axistence as a racognized polity of Indians, August
1939. Inveatigatore letar find Kirgis was ignorant of the sxistence of
the 20 Septamber 905 Keetoowah Society, Inc. Faderml Corporates Charter,
and ite legal effact. In a determination of 24 April 1944, Tribal
Ralations Branch officer D'Arcy McNickla categorically repudigtad the
Kirgiea Opinion, and 1n a meeting on 5 June 1944 with BIA Chief Counse!l
Tad Haaa, agreed that reather than simply agk the Solicitor to rescind the
ald Opinion and submit another, that the Department would recoowend to
the Secrstary and Congress that Congress pasc legislation to clarify the
atatus of the Kestoowah Indians, thereby allowing the Band to recrganize
under OIWA and IRA.

1) Congresea, on the advice of the Acting Secratary and other
agencies, passed the 10 August 1946 Act acknowledging the UKHE's
aligibility to reorganize under OIWA and [RA. The legislative intant and
statute jtgealf contemplete recognition of & ynited gntity. ifnitially a
coalition governoent.

B) UXB reorganized under OIWA and IRA, adopting & Charter,
Conetitution and By-laws in a Federal secrestarial alection on 3] October
1950, and proceeded to functlion with virtually no Fedaral assigtancs as
a fedarally-acknowledged tribe. The Chartar provided for the avantual
mcognition by sub-charter of any othar Cherokee descsndant group with
whom its oewm membars are allowed to share membership, at the discration
of the UKB Council. During Termination, the BlA refused to cooperate with
svary developoent proposal in kXeeping with the OIWA and IRA that the UKB
Tribal Council submjtted.

93 Aftar 1960. tha BIA and Chearokees Nation or Tribe investigated
the possibility of establishing services and programs for Charokess in
the 14 county region, formerly Cherokee Nation, concluding that the only
possiblie solution wag to maks the UKB the vehicle for providing programs
and recognition.

10) Once Cherokse tribal programe ware off the ground. the UKBR had
littla success ret3ining control of the very programs they fostered, and
aVen access to services. Independent venturss feilad as wall, partly dute
to the (documantad) collusion of their own lagal counsel, Earl Boyd
Pierce, with BIA and CNO officials to stop the UFB.

11} The Act of Oct. 22, 1970, 91st Cong., 2nd Sass., P. L. 91-495,
64 Star. 1091 (1970), the Bellmon Bill, "Authoriz[ed] Each of the Five
Civilized Tribes of Oklahoma to Select Their Principal Officer . . . ."
Faderal court challenges determinaed that the presidentially - or
secratarially - appointed Principal Chiefs of Charokee Nation since 1906
ware bona fide hsads of stata, Othesr litigation addressed tha question
vhether the Charokee government wag tarminated in 1906. On 2 Octobar
1975, Commissionar Morris Thompeon and Principal Chief Ross O. Swimmer
approved a draft CNO Constitution determining that the avtomatic
citizenship class shall consist of the Cherokee Daweas Commission
anroliees, and that dascendants shall be sligible for registration as
senber-descendants.

12) Cosmiszionar Louis Bruce, in Aperigan Indjian Tripes ang theip
1 t

{Wagh., D. C.: U.S, Deaprt. of Ihtarior. BIA, March. 1972)
daclared that the UKD 1s a fully recognized Class 1 OIWA/IRA tribal
- entity, while Charokee Nation remained an unorganized Class 3 sarvice
vobylation,
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13) On 5 July 1976, Ccherokee voters adopted the draft Constitution,
purporting to superseds the 1906 constitution., but CNO lpaders claio in
Fedaral court that the old Constitution was dead in 1906, or that the
preagnt government (s the full succeseor to the 1839 - 1906 government,
as circumstances demand, The 1976 Constitution purported ©0 sanction
affiliation of any CNO registres with any "clan" or other subordinate
entity within CNO, The Hario case detarmined thar the 1906 and related
Acts did not terminate the Five Tribes as such, and that the 1936 Act
assured them the anjoysant of their inherent soversignty, 45 a general
principal. That case did not consider or discuss the 15 Octobar 1937 Land
Civigion determination regarding the sligibility of Cherokee Nation to
avalil itself ¢f the banwfits of OIWA and IRA, or contaih any refarence to
the intent of Congress, the BIA and the UKB regarding cthe implications of
UKB reorganization. No provision at Federal case law, and no ket of
Congress, allowed CNO to avalil itself of the benefits of QIWA and IRA
recrganization free of the duty of actually taking the steps to
regrganization.

14]) In the Federal Regjster, Vol. 44, No. 26, Tueaday Fsbruary &,
1975, pp. 7235-7236, the Secretary of the Interior listed the UKB as a
federally~recognized, service-ajigible entity. The Departkent has since
charactarized this and mimilar publications as binding determinations of
the Department regarding the recognition of tribas. both in Federal
litigation and in congressignal hearings.

15) Characterizing the organization of federally-acknowledged
tribas listed in the & February 1979 Faderal Register notice, on 20
November 1979, Ms. Patricia Simmons, Tribal Relations Specialist,
submitted to the Chief, Pranch of Tribal Relatlons, a devailed report
titled, "Organizational Status of Federally Recognized Indian Entities.®
Simmons surveyed a category (p. 2) of "Officially Approved Organizations
Pursuant to Staturory Authority (Indian Recrganization Acr: Oxlahoma
Indjan Welfare Act: and Alaska Native Act), finding (p. 3). UKB had a
Council organized under a Federal Corporate Chartar. Cherokes Nation
{with & Council) was listed iln the *Other" category of *Officially
Approved Qrganizations Qutside of Speciflc Statutory Authority.* (p.7).

16} Principal Chief of Cherokxee Nation Ross . Swimmer denied UKB a
historical existence for the first time of record to Oklahoma Senator
Henry Bellmon, in a Letter, 27 April 1979, Swimser claimed the UKB was
“crepated” by the accidental inclusion of their name in the 6§ February
1979 Faderal Regjgrer notice: see also Letter. 230 April 1979, Principal
Chief of Cherckee Nation Rogxs O, Swimmer to Oklahoma Sanator David Boren,
denying UKB's historical existence.

X I

) 4/‘ dCUST 17, 1993.
Whiteki

Secretary,
United Keetoowah Band of Cherokee Indians in Oklahoma,
@ Federally-recognized Indian Tribe
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TALXING POINTS

1) Federal leginlation greatly diminished the inherent sovareignty
of Charokes Nation, leaving certain. primarily adsministrative functions
iptact (1890-1906), under the direct sUpervision of the Prasidant and his
sgent. generally the Secratary of the Intsrior. Referances to the
*dissolution” of the Cherokes Nation government appesrsd in the histrory
and in the language of cartain legislation. The governMant was
sssentially dissolved, with the sxception of certain rasidual powers. on
4 March 1906

2) Having failed at sfforts to kesp a tribally-elected. rather
than presidentislly-appointed, Cherockes governsaent in force, the
KesetoOwahs realized that they wera ofn their own. and resoived to raly on
theit original governmental form. the foundations of which they hrought
with tham to Okx]lahoma. Kestoowsh Scociety. Inc., in anticipation of the
avantua! dissolution of tha Chatokee Nation, acquires a Fedetal Charter
{20 Septamber 1905; see 24 April ]944 datermination of D'Arcy McNickle,
Tribal Ralationa Branch).

3) Subssquent Fadetal legislation restorad cartain aspects of the
inherent soversignty of Chearcokas Nation, dealing with adminiatrative
functions, in order to protect regidual ptoperty intscesta [1906-1930s}.

1) Acting Solicitot Frederic L. Kirgis found the Kestoowah Society
ineligible to reaorganize under QIWA and IRA.( .
7= ,
Vol. I (Washington, D. C. U. S. Dbspartmant of the Int.rior 1975). p-

774: Opinion, Mmm__ﬂzmm:_w 29 July 1937)

S) Thae Department of the Interior found the Cherokes Nation,
organized under the revised 6 September 1839 Constitution, & govarnmant
essantially dissolved in 1906, to be ineligible as such to recrganize
under OlWA and IRA. Field invastigators found Cherckea citizens, with the
axceaption of the Keetoowahs, have abandoned tribal raletions and have no
interest in raorganisatiot. [MEMD TO INDIAN QRGANIZATION, 25 Octobar 1937,
fgo;gg:ﬁctor of Lapds (WDW} to Daiker, Indian Organization (enclosure

1

6) The Kestoowah Society, Inc., and other Keetcowah factions,
started organization work undar the supervision of A. C. Monahan,
Regional Coordinateor for Crganization at Five Civilized Tribeas Agency.
upon tha discovary that indeesd the Keetocowah Indians had a basia for
ciniming historical axiatence as a recognized polity of Indians, August
1939. Investigators later find Kirgis was ignorant of the eziastence of
the 20 Ssptember 1905 Keetoowah Society. Inc. Fadera] Corporata Charter,
and ita legal effect. In a dsterminatioh of 24 April 1944, Tribal
Relationa PBranch officer D‘Arcy McNickle categorically repudiated the
Kirgis Opinion, and in a weeting on 5 June 1944 with BIA Chisf Counsel
Tad Haas. agreed that rather than simply ask the Solicitor to rescind the
oid Opinion and submit another, that the Department would recommend to
the Secretary and Congrass that Congreds pass legislation to clarify the
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status of the Keetoowan Indians., thersby allowing the Band to reorganize
under QIWA and IRA.

7] Congress, on the advice of the Acting Secretary and other
agencies. passed the 10 August 1946 Act acknowledging the UKR's
eligibility to recorganize undar QIWA and IRA. The legislative intent and
statute itself contemplate recognition of & united antity, initially a
coalition govertwsant.

8) UKE recrganized upder OIWA and IRA, adopting & Charter.
Constitution and By-laws in a Federal secretarial slection on 3 Octobar
1950, and proceedad to function with virtually no Federal assistance as
a federally-acknowledged tribe. The Charter provided for the evantual
recognition by sub-charter of any other Cherckee descsndant group with
whom its own semberlE are allowed to share mambarship, at the diacretion
of the UKB Council, During Termination. the BIA refused to cooperate with
avearlyY devalopment proposal in keepling with the OIWA and IRA that the UKB
Tribal Council submitted.

9) After 1960, the BIA and Cherokee Nation or Tribe investigated
the possibility of establishing services and programs for Cherokess in
the 14 county region, formerly Cherokee Nation, concluding that the only
possible solution wes to make the UMB the vehicle for providing programs
and recognition.

10) Once Cherokes tTibal programs weyre off the ground, the UKB had
little success retaining control of the very programs they fostared, and
even access to services. Independant vanturles failed as well, partly due
to the (documented) collusion of their own legal counsal, Earl Boyd
Pigrce, with BIA and CNO officials to stop the UKB.

11) The Act of Qct. 22, 1970, 91st Cong., 2nd Sass., P. L. 91-495,
84 Statr. 1091 (1970), the Bsllmon Bill, "Authoriz(ed} Each of the Five
Civilized Tribes of Cklahoma to Select Their Principal Officexr . . . ."
Federal court <challenges dJdetermined that the presidsntially - or
secretarially - appointed Principal Chiefs of Cherokee Netion since 1906
ware bona fide heads of state. Othar litigation addressed the guestion
whether the Cherckee government was terminated in 1906, On 2 October
1975, Commissioner Morris Thompsonh and Principal Chiaf Ross Q. Swimmer
approved a draft C(NO Congtirution destermining that the automatic
citizenship «class shall consist of the Cherokee Dawas Commission
enrellees, and that descendants shall be eligihle for fegistratjon as
membel -descendants.

12} Commissioner Louis Bruce, in Amserican Indisn Tribes anpd their
Federal Relationghj r t
Indian Groupe (Wash., D. C.: U.S. Dept. of Interior, BIA, March, 1972)
declared that the UKB is a fully recognized Class 1 OIWA/IRA tribal
entity. while Chergkee Nation remained an unorganized Class 3 sarvice
population.
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13y Om % July 1576. Cherokee voters adopted the draft Constitution,
purporting to supersede the 1906 ronstitution. but CNO leaders claim in
Faderal court that the old Constitution was dead 1n 1906, or that The
present government is the ftull successcr to the 1839 - 1906 government,
as circumstances demand. The 1976 Constitut:on purpoOrted to Sanciion
affitiation of any CNO registree w:th any "glan" or other subordinate
entity within CNO. The Harip case determined chat the ]506 and related
Acts did not terminaceé the Five Tribes as such. and that the 191§ Act
assured tham the gnjoyment of the:v Lnherent soversignty, as a general
principal. That case did not consider o dascuss the 25 October 1937 Land
Division determination regarding the eligibility of Cherokee Natioan to
avail itsaelf of the benefits of OIWA and IRA. or contain any reference to
the intent of Congrass, the BIA and the UKB regarding the implications of
UKE reorganization. No provision at Federal case law, and no Act of
Congress. allowsd CNO to avail itself of the benefits of OIWA and IRA
recrganizaticn free of the duty of actually taking the steps to
recrganization.

14) In the Federal Register. Vol. 44, No. 6, Tuasday Fabruary 6.
1979, pp. 7235-7236, the Sacretary of the Interior listed the UKB as a
federally-recognized, searvice-sligible entity. The Departpent has since
characterized chis and similar publications as binding determinations of
the Department regarding the recognition of tribes. both in Federal
litigation and in congressional hearings.

15) Characterizing the organization of federaily-ackpowlagged
tribes listed in the 6 Fsbruary 1979 Federal Regjater notice. on 20
Novamber 1979, Ms. Patricia Simmons, Tribal Relationa Specialist,
submitted to the Chiaf. Branch of Tribal Relations, a detailed rapcrt
titled, "Organizational Status of Fedarally Recognized Indian Entities."”
Simaons surveyed a category (p. 2) of *Officially Approved Organizations
Pursuant to Statutoery Authority (Indian Reorganigation Act: Oklahoma
Indian Welfare Act: and Alaska Native Act), finding (p. 3), OKB had a
Counci) organized under & Federal Coerporate Charter. Cherokee Kation
(with a Council) was listed iln the *Other" category of "Qfficially
Approved Organizations OQutside of Specific 3tatutery Authority,” (p.7).

16} Principal Chief of Cherckee Nation Ross O, Swimmer denied UKB'S
historical existence for the first time of record to Oklahoma Senator
Henry Bellmon, in a Letter. 27 April 1979. Swimmer claimed the UKB was
*cresated” by the accidantal inclusion of their pame in the 6 February
1979 Federal Reqgister notice; sse also Letter, 30 April 1979, Principal
Chief of Cherokes Nation Ross 0. Swimmer to Oklahoma Senator David Boren,
denying UKB's historical existence.
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A BRIEF UKB CHRONOLOGY

PRECONTACT TO 1720s: Ani-gi-du~wah-g9:. the Keetoowah Pecple., f:nd
theiT sSource at Heetoowah, a Mother Tribal Town in Swain County, North
Carolina, and its affiliated smallel towns, Political succession proceeded
through elected Captains, & Chief, and Beloved Women,

1730s TO REMQVAL: Degpitte cultural and political disruptioh belween
the American Revolution and the Removal pericd, the ¥Xeetoowah Indians
retained what they could of the:r primaly rules and ways., They enforced laws
through customary sanctions and the law of blood, maintaining their own local
tradition despite major changes in general Cherckee society. The Keetoowah
Indians were part of the core Red/War groups whe had allied with the French.
Some began to move to what became Arkansas territory as early aé the end of
the Seven Year War in 1763, The Keeroowahs who allied with the Britash during
the FRevolution joined that fairst wave of emigrant Reetcowahs. The
Chicxamaugas followed after their attack on a white trading party at Muscle
Shoals., Tennessee River, in 1794, They all settled among the Western
Cherckees (014 Settlers). The V. 5. officially recognized Western Cherokee
Tribal Council and their territory 10 1817. Other HKeetpowahs followed, firss
to Arkansas and then to Indian Territory. By 1819, they numbered about 6,000.

The U. 5. Supreme Cgurt established some of the most important case law
regarding Cherokee Nation duling this Peliod:

Cherokeg Nation v. Georgia, 30 U. S. (5 Pet.}) 1 (1B3l).

Worcester v. Georgia 31 U. 5. (& Pet.} 515 {1832).

1838-1839, FORCED REMOVAL TO ARKANSAS AND OKLAHOMA: The remnants of the
War Party in the sastern states were too weak fto cppose structural changes in
Cherckee government. As removal of the Eastern Emigrants proceeded, the
Keetoowah Indians lived as they always had, relying onh subsistence
agriculture, fishing and hunting., practicing the old religion, maintaining
social cohesiveness at varigus towns in Cherckee territory, with gatherings
and daily interactigns across factional and family lines. The Western and
Eastern Cherckees were faorced to form a coalition government upder 2a
Constitution dated € September 1839, John Rogs (Chief from 1828-1866)
maintained support from the Keetoowah traditiopals because of his opposition
to removal and his marriage to a fullblocd.

1838 to 1860, KEETCOWAH REQORGANIZATION IN OKLAHOMA: Knowing that Civil
wWar would threaten their government and society, and committed to honoring
treaties with the U. 5., Hestoowahs reorganized under a Constitution written
by a fullbiood Cherokee Baptist Minister, Budd Gritts (1858-1859). Followers
af the Jones family (non-Indian church leaders) also were instrumental in the
reoTganization of the Keetoowahs in the 1850s. Starting from a bage of born
Heetoowahs, the band drew in and adopted fullbloocds from all nine Disgricts,
but primarily from a region composing five nottheastern Oklahoma counties
today. Called the Keetoowah Society, they revived the role thgir Mother Town
of Keetoowah enjoyed in pre-contact and pre-Removal historical times. Their
leaders were “Captains,” under a Head Captain, or *Chief.™ In 1857, the War
Department cffered the town the military reservation of Fort Gibson, from
which the Cherckee Council created the town ©of Keetoowah. The Cherokee
Council voted to move the Capitol there from Tahlequah, but Chief Ross vetoed
the plan. The Heestoowahs elected Louis Downing their Head Captain, and later
helped him to victory as Principal Chief.
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1860-186%, KEETOOWAH INDIANS IN THE CIVIL WAR: All loyal Keetcowahs
cpposed the Southern Confederacy and supported the Union. The Pin Indians, a
particularly aggressive fact:ion, fiercely resisted assimilation and invasion
by all nen-Indians. The Council of Keetoowah town (Fort Gibson) met until
May, 1863, Convening at Cowskin Prajirie that year, the ¥eetoowahs denounced
the Confederate Cherckees and celebrated the abelition of Slavery. While the
Keetoowah Indians remained loyal to the end of the Civil War, they shared the
common humiliation of all Cherokees resulting from the punishment of Cherokee
Yation for its official alliance with the Scuthern Confederacy. The 1866
Treaty abrogated all others to the extent they were ipconsistent, but the
Keetpowah delegates to the Treaty convention reluctantly signed.

1866-1890, UKEB FACTIONALLISM AND CONFLICT: Immediately aftaer the Civil
war. conflicts argse over the purposes and direction of the Keetoowah
crganization. Wh:le zome Keetcowahs wantad to preserve the anciant Keatoowah
culture, language and religicn in pure form as possible, others preferred to
amalgamate the old ways with aspects of non-~Ilndian culture, including
caristianity. {The Cherokee Tobacco 78 U. 5. 616 case was decided in 1871.)
The Heetoowahs elected Dennis BPushyhead as Principal Chief in 1879 and 1883.
One political party called itself the Keetoowah Party in 1879 in order to win
fuilblood votes, The Society lost controlling influence in tribal politics
with the increase of intermarriage and the increasing influence of mixed-
bloods.

In 1887. the General Allotment Act (Dawes Severalty Act) authorized the
ailotment of tribal lands to individual Indians and familjea. The Act did not
apply to Cherokee Nation {24 Stat. 338, Sec. 339, 1887). The land of Cherakee
Nat:on had to be allotted through an agreament in 1901, following actions of
the U, 5. to limit the soversignty of Cherokee MNation. The 1889 Act
established Federal courts in Indiapn territory. conferring limited civil
jurisdiction on tribes, and crimwnal Jjurisdiction over certain crimes,
excluding only Indian vs. Indian mattars from Federal jurisdiction. The Act
terminated certain of Cherokee Nation's governmantal powers over prescribed
territories an@ over its citizens. In 1889, reacting to the threat of
allotment, the political missjon of the Society altered when a convention
amended the 1859 Constitution to include both religious and sectarian
functions, and to allow open meetings. All claimed to worship the same God,
as Keetoowahs,

. 18905 to 190!, PREPARATICONS FOR STATEHOOD; THE CHEROKEE AGREEMENT, AND
THE DISSOLUTION OF INDIAN TERRITORY AND CHEROKEE NATION, AND ALLOTMENT:
Congressional investigations from the 18708 forward confirmed wldespread
corruption in the Indian Service and the Five Tribes governments. Proponents
of Oklahoma statehcod pressed for elimination of the original uribal
governments in the 1B80s, seeking control of land, ¢il, and minerals. The
18%3 Act created the Five Tribes Commission to negotiate with the Five Tribes
for extinguishment of tribal title in order to facilitate the creation of a
state of Oklahoma in Indian Territory, amd starting the allotment process.
Proponents of an Indian State of Segquoyah lost. The 1895 Act extended
Arkansas criminal lawe over Indian territory, leaving intact exclusive tribal
jurisdiction over tribal members, The 1897 Act conferrad civil and criminal
jurisdiction on the United States courts® in the territory over all persons
regardless of race., in addition to imposing the laws of Arkansas and the
Unite¢d States throughout Indian territory. The Five Tribes Commiseion
concluded negotiations without the copperation of the Five Tribeg, making the
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Curtyis Aot of 1898 inevitable.
The Curtis Act (1898) forced the Five Tribes to allet their lands. Thus

ket sericusly and deliberately weakened the Five Tribes' govermments. The Act
granted territorial towns the right teo esrablish municipal govermments under
the laws of Arkansas, rendered the civil laws of the tribes unenforceable in
Federal courts, and abolished tribal courts. The Act prohibited payments by
the United States to tribal officers for dispursement to tribal members. The
Creek, Choctaw and Chickasaw tribes benefitred from the i1ncorporation of
provisions of tentative agreements with these trihes, providing that if the
several agreements were ratified by these tribes, the provisions of the
respective agreements would replace conflicting provisions of the Curtis Acst.
The Cherckee Nation had refused to negotiate a tentative agreement, and took
the full body blow of the Curtis hcr.

Though all Keetoowahs opposed allotment originally, the Keetoowahs split
aver how to handle the issue afrer Cherckee Nation's 31 January 1899 election
on the Cherckee Agreement. The mixed-bloods of Cherckee Nation won in the
popular election to approve the agreement, and Congress ratified the it on 1
March 1901 (31 Srat. B848). The agreement provided that Section 13 of the
Curtis Act would nor apply to Cherokee lands, and that "no Act of Congress or
treaty provisions inconsistent with this agreement shall be in force in said
nation” except Sections 14, 27 and 28 of the Curtis Act. These authorized the
incorporation of towns, the location of Indian inspectors in Indian
Territory, and abolished tribal courts. The Agreement did the following:

1) Frescriped the manner of the allotment of all Cherckee land;

2} Prescribed the manner of establishing town sites under the

supervision of the Secretary of the Interior. including sale of town

lots;

2] Established schools:

4) Continued the Cherckee Advorcare newspaper;

5) Reserved land for town sites, churches, cemeteries and the like:;

&) In Section 58, provided that "The tribal govermment of the Cherckee

Hation shall not continge longer than March 4, 1906, sabject to such

future legislation as Congress may deem propet:”

) Conferred U. §. citizenahip upon Cherokees;

8) In Section 72, provided that "Nothing contained in this agreement,

however, shall be construed to revive or re-establish the Cherokee

courts abolished by said last-mentioned Act of Congress (Curtis Act), or
the authority of any officer. at any time, in any manner conpected with
said courts:”®

9j in Section 75, provided that "No act, cordinance, ot resolution of

the Cherokee national council in any manner affecting the lands of the

tribe, or of individeals after allotment. o©r the moneys or other
property of the tribe, or of the citizens thereof. except appropriations
for the necessary incidental and salaried expenses of the Chetpokee
government as herein limjited. shall be of any validity until approved by
the President of the United 5tates.”
This Agreement effectively placed the Cherckee Nation under the direct
management of the United States.

In November 1899, the Keetoowah Society convened in Tahlequah to pass
resolutions c¢ritical of the Cherckee Council and the Dawes Commission,
particularly with regard to plans to dispase of Cherokee land and to create
a rpll without the consent of the Cherokee Nation. They challenged amendments
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to the Constitution, and resolved to enrcll only under protest., The
Heatoowahs 1h convention at Big Tucker Springs on 6 September 190! decided to
anrpll with the Dawes Commission led to a final schism between Keetoowah
factions. Redbird Smith left the meeting with eleven of his traditiconalist
supporters to resist enrcllment actively, forming the Nighthawk Keetpowals.

Several hundred Kestoowah Indians, including several groups that started
out as members ©f tha Keetoowanh Society and left with the Nighthawks in 1901,
cnalesced to form a number of secretive, traditionalist., exclusive factions.
Most of these groups started near Gore, Vian, or Proctor, and adjoining
areas. These groups were nascent within the Keetoowah Society as early as
1891, and derived from Golngsnake fire or various of the Four Mothers Nation
f:res. Like the Nighthawks. these groups g¢generally refused until 1910 or
later to accept the work of the Dawes Commission.

While they fully intended to maintain tribal govarnment and functions
regardless pnf the fate of the Cherpkee Nation, the Keetoowahs as a body
officially acquiesced under protest to the effect of all the lagislative
provisions that would dissolve Cherokee Nation's government and allot
Cherckee lands. They learned that they could not pravent the 1893 Act, the
Dawes Commigssion enrollment, U. S. citizenship, the Curtis Act and the
abolition of tribal courts, the Agreemant with the Cherckee Nation of April
1. 1900, the 1906 Act and the virrual political dissolution of the corrupt
Cherckee government as of 4 March 1906, presidential approval for all tribal
ordinances affecting tribal or individual! lands after allotment, and the
allotment in severalty of Cherckee lands. See (Cherokee NMatign v, Sputhern
Kansas R. R. 115 U. S. 641 (1890) and Cherokee Natiop v. Journeycakas, 155 U.

3. 196 (1894).
1901 TO 1906, THE FIVE TRIBES ACT, AND THE REOCRGANIZATION OF THE

KEETOOWAH SOCIETY. INC., THE CREATION QF THE NIGHTHAWK KEETOOWAHS, AND OTHER
FACTIONS: During this period, the Keetoowah Indians lived throughout most of
the old Cherokee districts, with the smallest constituancies in Cooweescoowee
and Canadian Districts. The majority of the Keetoowah Indians later formed
the political entity known as the Keetoowah Society, Inc., on 20 September
1905, becausa they knew that the Cherokee Nation waz about to dissolve for
pelitical and practical purposes, Ieaving Cherokee Nation with no other
general representative government wunless the Kestoowahs carried on as a
political body. The Keetoowah Indiane believed they had to resort to their
earlier governmental forms. Using a Fedaral Corporate Charter (20 September
1945} from rthe Territorial District Court in Tahlequah, as the FKeatoowah
Society, Inc., this factjon functioned as a polity composed of a Chief and
Council for the express purpose of carrying on the political and social
functions of a Band, Because ogpposing factions Iike Redbird Smith's
Nighthawks opposed any political organization they could not dominata, the
Keetoowah Society, Inc., Inc., could not fylly repregent tha interssts of the
Keatoowah Indians until they resolved such differences. Such a reconciliation
was impossible until the Nighthawks regolved to be a reljigious and social
organization with no political interests.

Fobert Owen., head of the Union Agency of the Five Civilized Tribes, one
of Oklahoma's first U. §. saenators and a Cherokee descendant, presented a
memcorial for the Keetoowah Society, Int., at the Ssgquoyah Convention in 1905,
He worked with attorney Frank Bougdinot, the Keetoowahs' legal counsel after
1896 and Secretary after 1901, to prosecuted claims against the U. 5. in
behalf of the Keetoowahs. The Keetuowah Society, Inc., slacted Frank Boudinot
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Chief Ot the Tri:be 1n 1905, but with ho legal effect on Cherokee Nation
except within the Keetoowah Scciety, Inc. Like the Nighthawk Keetoowahs and
other Keetoowah tactions, the Keetoowah Society. Inc.. granted membersh:p to
some who were lass than fullbleood but who were socially and politically
fullblood,
1906-1934, THE GROWTH OF THE KEETDOWAH GOVERNMENTAL ORGANIZATION PRICR
TS IRA: The Five Tribes Act of 1908 provided for final disposition of the
property and legal affairs of the Five Tribes, with spacial emphasis on the
allotment process, and the establishment of municipalities in Indian
Territory., clearing the way for statehood. The Act adopted language from
various of the agreements with the Five Tribes., and drastically limited the
sovereignty of Cherokee Nation:
Section 11 [Tribal Taxes Abol:shed] . , . Frovided, That all taxes
acrruing under tribal laws or regulations of the Secretary of the
Interior shall be abolished from and after December thirty-first,
nineteen huandred and five, but this provision shall not prevent the
coliection after that date nor after dissolution of the tribal
government of all such taxes due up to and including December thirty-
first, nineteen hundred and five, and all such taxes levied and
callected after the thirty-first day of December, nineteen hundred and
¢1ve, shall be refunded.
Saction 28 [Tribal Government PresSeIved to the Extent Not Terminated] .
. . Provided, That the Tribal existence and prasent trihal governments
of the Choctaw, Chichasaw, Cherokee, Creek and Seminole tribes or
nations are <Continued in full force and effect for all _purposes
authorized bY law, until otherwise provided by law. . . . but the tribal
council or legislature in any of said tribes or pations shall not be in
session for & longer period than thirty days in any one year; Frovided,
That no act, ordinance, or resolution (except tesolutions of
adjournment} of the tribal council or legislature of any of said tribes
or nations shail be of any wvalidity until approved by the President of
the United States; Provi f her, That no contract involving the
payment of expenditure of any money or affecting any property belonging
to any of saiqd tribes or nations made by them or any of them cr by any
officer thereof, shall be of any wvalidity until approved by the
President of the United States.
The Cherokee Nation still had a special trust relationship with the Federal
government, and had not been terminated in the sense that tribes ware during
the 1950s. Congress expressly extended the existence of the Cherskee Nation,
and intended that members could elect to coatinue ity funcrions, or abandon
tribal relations as they saw fit. The Cherokee Tribe retained on paper the
basic powers necessary to carry on self-government, including the right to
choose a form of government and selgct representatives, and to disburse
ETE-133-0
However, Cherokee NHation's members did not choose to carry out these
functions, and abandoned wvirtually all the governmental activities the Act
allowed them to preserve., The presidentially-appointed Principal Chief
constituted the sole Cherokpe government. By the 1930s, the Department found
no extant functional Cherokee Nationh government, but only a shell, consisting
of the presidentially-appointed Principal Chief, whose main function was to
sign papers disposing of Cherokee assets. Also, after all the legislation of
the 1890s to 1907, congressiconal limitations on Cherokee Natlon's govereignty
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far outweighed the retained attributes.

After 1907, the Nighthawk Keetoowah Society, in tyue sectarlian Spirit,
named itself the "0Original FKeetoowah Society,™ based on the prophatic
insights of severai: of the leadars. John Smith, son of Radbird Smith, and
would-be prophet, continued to issue prophetic utterances 10 this vein
throughout his l:fe, long after the Nighthawks had adopted an official stance
that they wers not a political organization:

This is the original Kee-ToC-Wah Society. . . . Any other organization

or body functigning or claiming representation under the name of the

Keg-Toc-Wah Society are fictiticus and impostors. (26 May 1917)

John Smith, the most influential Nighthawk leader among Radbird Smith's sons,
had lost virtually all credibility among Keetoowahs by the 193105 due to his
disastrous support of the Oneida con artist Chester Polk Cornelius. Cornelius
nearly destroyed the Highthawk organization with failed get-rich-quick
development schemes that left many members landless and destitute. Some
Nighthawk spokesmen and leaders now srronecusly claim the UKD is a splinter
of their religious cult, though the Nighthawks officially withdrew from all
political activity after 1901, and barred its membars from affiliating with
any other groups or entities, lncluding christian churches, As the number of
tribal towns assoclated with the Nighthawks dwindled from 21 in about 1900 to
1 in 1937, the remnants of the "non-pelitical® Mighthawk faction evantually
collapsed ints a variety of factions, Thess included two caremonial grounds
run by opposing factions of Redbird Smith's own family at Redbird's and at
Stokes Smith's grounds. as well as the Goingsnake "Seven Clans" fire., the
Medicine Springs Fire or Medicine Society. and the Four Mothers Natiom.

Other Cherckee political factions arose among the Xestcowahs. partly due

to concerns about potential claims, partly to organize formally as a
federaliy-recognized Triba: the Cherokee Emigrant Indians. the Charokes
Immigrant Iludians, and the Eastern and Westemn Emigrants. Theses factiong of
QOklahoma Keetoowah Cherokees by blood pullaed together a coalition from the
northern 14 counties of Oklahoma between 1920 and 1924, electing & Chief
(Levi Gritts), and an Executive Council of Cherckees by Blood out of the body
of the HKeetoowah Society, Inc. During the 19305, the majority of Reetoowah
factions, now without any supporlt of the dwindling Nighthawk separatists,
supported the idea of renrganizing ail the Keetoowah Cherokees in all the old
clan districts as a united Band under the proposed lndian Reorganization Act.
The Cherokees by Blood, representing all Cherckaa descendants rather than
Keetoowahs alone, failed in 1932 to obtain standing as a party to the
Cherokee claims litigation. However, the Keetoowahs persistad as a political
body apart from the Cherokees by blood.
f 1934~1937, THE IRA: The Land Divigion in the Department of the laterior
concluded in 1934 that, unlike the other Five Tribes, Charokes Nation was
neither interested in reorganizing. nor capable of doing s0. Unlike the other
Five Trites. Cherokee Mation had stopped electing officers and holding
meetings. Most members simply had abandoned tribal relations after 1906, and
by the Great Oepression, were leaving Oklahoma by the thousands. Only the
Keetoowah Indians waere willing apgd probably able to recorganize in Oklahoma
with great success, if the factions would only pull together. CNO could only
recrganize under OIWA and IRA today through an election relying almost
entirely on absentee ballots.

At the Muskogee hearing concerning the draft Indian Reorganization Act
on 22 March 1934, Keetoowahs shouted down their opponents and presented John
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Collier and his staff with a formal petivion and letter supporting the IRA,
and orchestrated a wmoticon from the assembly roundly endors:ng the
legislation. Shortly thereafter., the Commissicner received a telegram,
opposing recrgamitat:on. Though supposedly wired from the Keetcowah Counc:l,
upon investigating, the Commissioner learned the message was a forgery.
Colller publicly praised the F¥eetoowahs for their enthusiasm and
understanding for resrgan:zation in a var:ety of writings and press releases.
Interior Associate Solicitor Felix Cohen moRitored the Keetoowahs' effor<s to
reorganite. Keetoowah leaders offered plans for reorganitation. along with
lists of members wh¢ supported IRA. Neither the Cherpokee Principal Chiefs ncr
any general reprasentative body of Cherokee Nation itself showed any suppor:,
whila varjous non-Keetcowah Cherckees wrote to the Commissioner denounc:ng
the plan. A. M. Landman, Five Civilized Tribes Superintendent, predicted that
the mixed-blocds would control any pan-tribal Cherckee prganization. Landman
believed that a fullblood orgamnization was best sulted to represent the
fullhlonds. However, each faction demanded recognition as tha exclus:ve
representative government of the Tribe.

. 1937-1939, OIWA AND EARLY ATTEMPTS TO A REORGANIZE KEETOOWAH GOVERNMENT
WITHIK CHEROKEE NATION'S FORMER BOUNDARIES: Oklahoma Senator Elmer Thomas.
who belteved the IRA should be restricted to reservation Indians, co-authored
the Qklahcma Indian Welfare Act to allow Indians living on alletted lands in
the state to avail themselves of the benefits of IRA. Though the
participation of Oklahoma Indiang in the IRA was not possible until the
Thomas-Rogers Act of 1936 enabled reorganization under IRA through the OIWA,
the Keetcowahs began planning to organiZe under the legislation. Just as A.
M. Landman had predicted, the Keetoowah Society. Inc., at the urging of Lavi
Grites, sought permission o represent the Kastoowah Indians, while certain
other factions still demanded regpgnition as the exclusive repregsentative
government of their own small fol ing, if not of the Tribe.

BIA anthropologist Dr. Chirles Wisdom conducted research on the
Keetoowah Indians starting 5 May 1937 with the cooperation of Organitation
Field Agent Ben Dwight. Wisdom did not realize the Keetoowahs had a Federal
Charter predating to the dJdissolution of Cherckea Nation. showing the
Keetoowahs' intent to maintain a governing entity within Cherokee Naticn
despite the effect of other Federal legislation., While the Nighthawk
Keetoowahs ware willing to submit to an interview, the Nighthawk leaders
later utterly rejected the idea of participating in organization, primarily
because they were not to be the focus of the project. Lavi Oritta's effort
falled when Associate Solicitor Fraderick Kirgis issued his Keetoowah-
Organjization ag a Band Opinion (29 July 1937), based on Charles Wisdom's
hriaf ethnographic =study, concluding that the Saciety, or 'any of its
tactions, standing alone, was only a society of the Keetoowah Indians, and
never had been & governing polity within the Cherckee Nation.

A Land Division deciston in October 1937 stated that the Cherckesa Nation
government under the ©6 September 1839 Constitutiom was ineligible to
redorganize to undertake the functions of the 1306 govarnment. Congress had
dissolved most aspects of the inherant soveraignty of the Cherokee Nation
government as set out in the 6 Septembear 1839 Constitution.[(MEMO TQ INDIAN
QRGAMIZATION, 25 Octcber 1937, from Director of Lands (WDW} to Daiker, Indian
Organfzation (163618);: see also Solicitor's Opinion, 1 Octobar 1941, 1 Qp.

Sol, on Indian Af{gg;g 1076 (U, 5. D. I. 1979})) The decision binds CNO,
despite the Harijo Kleppe court's rinding that the Five Tribeg still



142

a

existed in 1972. and that the citizens of those tribes had the right tc
zrganize goveInments under OIiWA and IRA. Thus., while the Cherckee Nation was
not terminated, any new otgan:zation of the Cherokee Tribe would have to be
an entirely new ent:ty. Field investigactors reaffirmed that Cherckee citizens
forming the general class of Dawes enrcllees, with the exception of the
Keetoowahs, had abandaohed tribal relations and had no interest in
IeQrganlzation.

1939-1946, THE UNION OF KEETOOWAH FACTIONS TO FORM THE UKB: Contrary to
P05t-1979 accounts by CNO. the UKB Base Roll was the BlA-approved 1949 UKB
Base Roll, not the 1907 Chercokee Dawes Commission Rall. Neither Principal
Chief Jesse B. Milam nor W. W, Keeler had any role except as bystanders 1ln
the UKB reorganization. The UKB was hever intended to be a mere loan
associration. The UKB was federally-chartered under Section 3 (net Section 4
of the QIWA. The UKB never :identified itself with the Nighthawk cult, because
Tost UKH members belonged to Frotestant denominations.

In June 193%, Organilzatlion Field Agent Ben Dwight informed Regional
Coordinator of Orgamization for the Five Civilized Tribas Agency, Muskogea,
A. C. Monahan, that Kirgis had been unaware of the Keetcowah Society. Inc.'s
federal Corporate Charter (20 September 1905). In obtaining that Charter, the
Featoowah Indians had established recognition as a polity of Indians. That
recognmition should have made them eligible to reorganize under OIWA and IRA.
Realizing the legal effect of that document, A, C. Monahan assigned Ben
Dwight and A. A. Exendine t0 help the Band to organize a coalition government
between 1939 and 1946 including the Society, Inc. and other factions as well.

The United Keetoowah Cherckee Band of Indians (UKH) formed a
Constitution and By-laws in 1939, and held popular elections between 1939 and
1946, seating a Chief, Reverend John Hitcher {1939-1946), and a Council. The
UKR undertocok land agquisition efforts for the purpose of establishing a
Faderal trust land base in Oklahoma in 1942, put the Department would not
cooperate without congressional approval, Some Five Civilized Tribes Agency
employees hoped to use the Band as a vehicle for restoring the Old Cherokee
Nation, or at least for re¢rganizing all the Cherckee Dawes Commission
enrollees and their descendants under QOIWA and IRA. Howaver, the 15 {Qctober
1937 decision of the Director of Lands, Land Division, Department of the
Interior, prevented that result, The UKB decided by 1942 to remaln a
"Keetoowah" Cherokee polity including only cherokes descendants who met the
UKE membership requirements. The Department detgermined that an organizatioen
of the Keetoowahs, reuniting the wvarious Keetoowah factijons and other
Cherokees of one-half blood or more who wanted to participate, did not
conflict with the residual government of the Cherokee Nation. The latter was
to retain its 1906 status under an appointed Principal Chief.

D'Arcy McMNickle's determination of 24 April 1944 found the UXB was a
historical tribe (see full text below), Rather than merely ask the Solicltor
to rewrite the opinion, Acting Iaterior Secretary Abe Fortas asked Congress
to pass the 10 ARugust 1946 Act achknowledging the UKB's historical status and
eliginility to reorganize under OIWA and IRA, The legislative history and
intent contemplated recognition Of a united body of Keetoowah Indians of 1/4
degree Indian blood or mere, with the possibility of enrolling persons of
lesser degree in the future, Keetoowah indians of all factions and
communities worked with the Organization Field Agents through Five Tribes
Agency after 1946 to reunite under & common geculjr isadership, although
every UKB Chief from 1939 to 1979 was a protestant clergyman. UKB interest in
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Cherokee-related i1ssuas was entirely restr:cted %o i1nterests of the UKZ
sonstituency, compocsed primarily of rest-icted Indians, non-Dawes enrollees,
and other Keetoowahs who remained loyal to the Kestoowah political ideals.

1946-1950, THE KEETOOWAH INDIANS ACT AKD THE UKAS REORGANIZATION:
Reverend Jim Pickup {1946-1%54, 1956-1957. 1%60-1%67) succeeded Reverend John
Hitcher (1939-1946) ar the latter's death in 1946, continuing as Provisional
Chief wuntil reorganization was complete. P:ckup continued as Chief.
alternating with Jeff Tindle, until [%67. Due to the Kirgis Keetotwah -
Organizatlon as a Band Opwnien (29 July 1%137), the UKB reerganization process
couid not begin until Congress agreed to offer the UKB the opportunity to
regrganize uhder OIWA and IRA. The Organization F:eld Agents, congress:onal
staff, and Acting lInterior Secretary Abe Forras, Congressmatf Stigler and
Senator Thomas supported the propoesed UKD reorgapnization, based on the
results of additional! research and rhe success of organizxing efforts.
Congress passed the Keetoowah Act on 10 August 1946, as part of a package
measure including a gqaft of land to the Cheyenpe-Arapaho Tribe in Oklahoma.

' Although in the 1%30s the plan was to organize half-bloods only, the
1946 Act did hot contemplate the organization of an adult Indian community
under Section 479 of the IRA., but of a sovereign tribe in the full sense
under Section 476 of the IRA. Therefore, the 1949 UKB Base Roll was open to
quarter-bloods, anticipating the future adoption of other Cherokee
descendants of lesser blood. The reorganization process took another four
years. On 1 May 1949, anticipating the roll the UKR would have in managing
their share of Cherokee Nation proparty. the Bia named Chief Jim Pickup as
Trustee for Cherokee Nation assets. On 9 May 1950, Secretary Warne signed the
approved (KB Charter, and issued a statemant that the UKB treaty rights could
be found in the treatias of the Cherckee Nation, The UKB corporate Charter,
Constitution and By-laws were adopted 3 Qctober 1950 by the majority of
qualified voters. Thereafter, the UXB, ipncorporating all the factions of the
Keetoowah Indians of the Cherokee Tribe throughout the nine districts of the
old Cherchkee Reszervatlon, cohtipnued to repose iLts secular governmental
authority continucusly in democratically-elected Chiefs (also informally
called, in the 1940g, “"Presidents”), Ezecutive Officers, and a Tribal
Council, with other subordinate officers and officials as needed.

The 1939 Roll, reaffirmed in 1949, hecame the foundation of the Base
fmll, suhject to amendment by 3 October 1955, though the UKD updated it in
1985 with secretarial approval., During the periods of open enrollment.
congistent with the 1950 enrollment laws, members of i/4 or more Cherckee
ancestry, usihg the Dawes Roil or any other acceptahie proof of Cherokee
ancestry hy blood, were adopted into the Band. Enrollment remained open,
though enrel lment ordinances changed several times.

1950-1964., THE UXB DURING TERMINATION: Despite undocumented and
spurious claims to the contrary., archival sources demonstrate that the Band
continued to survive and fupction 48 a tribal entity since recrganization,
although not without heated election controversies and partisan feuds, such
as those between the Jeff Tindle (1954~1956, 1957-1960) and Jim Pickup (1956~
1957, 1960-1967).

With the aid of Earl Boyd Pierce. Eag., the UKB resumed effores %o
* borrow money in order to acguire a tribal trust land base, througbh the
OIWA/IRA revolving credit. In.refysing tp extend loans to the UKB, the BIA
felied on the point that the UKP was not organized under Section 4 of the
OIWA as a loan association, but was a recognized tribe organized under
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Section 3. When the policy was changed mak:ng the Section 3 organizations
el:gible to apply, ancther general policy of BIA Superintendent W. 0. Reberts
and the Eisenhower Administration prevented loans for such trust land
acquisition. When UKE Chief Jeff Tindle attempt to have Principal Chiefl W. W.
Keeler replaced, Muskogee ATea Director Fickinger seized on the aoccurrence of
a UKB election dispute to declare the UKP without a government. When the Pand
aprpealed, the BIA Commissioner Glenn Emmons admonished Fickinger on his
refusal to recognize UKB's Council.

PBetween 3 October 1950 and 3 Octoberl 1960, while the Secretaty retained
appreval authority over the UKB, but the Deparltment determined that such
authority lapsed on 3 October 1960 (see Letter, 15 October 1961, from
Assistant Chief Tribal Operations Officer Pennington to Muskogee Area
D:i:rector Virgil N. Harrington. Tegarding Harrington's 7 August 1961 lngquiry
as to the effect of Sections 5. 6§ of the UXKB's Charter op secretarial
approval authority after 3 October 1950). Principal Chief W. W. Keeler never
cbtatned supervisortal authortty over the UKB, except covertly. by arranging
with Area Director Harrington and the UKE's attorney to recelve all
tnformation regarding their private undertakings so that he could veto them
:f they did not suirt him.

hfter Chief Pickup resumed office, replacing Chief Jeff Tindle, the BIR
began to work with the UKB to make the Band the wehicle for delivering
gervices to its own members and to other service-eligible Cherckees. In 1963,
the BIA and CheroKee Naticon realized that because of restrictions in the
Bane's Charter that could not be l:fted without a secretarial elegtion, the
UKE was unable to engage tn land transactiopns that involved long-tern leases
or sale pof acquired tridal lands. The UKP continued to sesk trust land
arquisition for tribal housing and its own governmental offices and buslness,
with no cooperation from the BIR.

Members of the UKB Tribal Council continued to administer enrpollment and
to ver:ficy qualifications of prospective members, approving enrfollment
updates through formal! Council action. A 4 June 1983 enrollment cordinances
required new members to prove 1/2 or more degree of Cherokee Indian blood,
but the 23 November 1964 enrcllment ordinance restored eligibility to gquarter
bloods. All enrollment ¢rdinances continued to Tely upon the 1849 UKB roll.

1964-1976, THE UKB DURING RECONSTRUCTION OF CHEROKEE NATIONM:

Cherokee MNaticoh or Tribe and the UKB embarked on joint enterprises in the
early l960s, The UXKB Council and Chief Pickup tried to help all Chertkees,
regardless of UKB affillation, by acting as the Cherokees' sponsoting
federally-acknowledged tribal organization for the purpose of bringing In
funds and programs to Cklahoma. Chief Jim Pickup, a8 Trustee for the trusc
assets ©f Cherckee Nation (4 May 1949 - 17 May 1967), wanted the UKB
Council's joint and congurrent control over Cherokee trust as&Sets, programs
and services within the boundaries of the old Cherokee Nation to continue,
for the benefit of the UKB's own members.

UKB Chief Jim Pickup and UKP Chief Bill Glory (1967-1979) attempted to
woTk cooperatively with Chercokee Mation, even though UKE members bitterly
criticized both of them for being too accomcdating and giving away the rights
of the UKB. Some leading members of the UKB Council even resigned in protest.
Relations deteriprated irreparably between Chief Glory and Principal Chief W.
W. Keeler by 1974. Keeler evicted Glory fraom the gmall UKB tripal office
housed in the CNO tribal complex at Tahlequah after Glory retired ifrom the
CheroKee Nation Housing Authority. Cherpkee Nation attempted thereatfter to
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close all doors to UYKB participation i1n Cherokee property and activities.

The Act of Oct. 22, 1970, %lst Cong., 2nd Sess., P, L. 91-495, 84 Stac.
1091 {1970}, the Bellmon Bill. "Muthorizfed] Each of the Five Civilized
Tribes of Oklahoma to Select Their Princ:pal Officer . . " However,
Commissioner Lours Bruce, i1n American Indian Trabes and tpg:r Federa
Relationshi a P ial Li (! f other Unjted States Indjal
(Wash., D. C.: U.S5. Dept. of Interior, BIA, March, 1972 declared that the
UKB is a fully recognized Class 1| OIWA/IRAM tribal entity, while Cherckee
Nation remained an unorganized Clages 3 service population. Federal courst
challenges later determined that the presidentially - or secletarially -
appointed Principal Chiefs of Cherokee Nation since 1906 were bona fide heads
of state, but those decisions had no legal effect on the status of the UREB.
. 1976-1990, THE UKB DURING CHEROKEE NATION OF OKLAKOMA'S SELF-
DETERMINATION: CNO gpposed the UFB's continuing efforts to establish a land
base, tribal office complex, businesses, and to maintain 4 separate roll. CNC
began exploring ways to terminate the Band, including through administrative
and congressional action. The course of choice was to request nullification
of the UKB Corporate Charter as provided in Section 8 of that Charter.

CNO adopted a non-QIlWh/IRA government undar a 5 July 1976 Constitution
that Commissipner Morris Thompscon and Ross . Swimmer co-approved 2 October
1975, CNO claimed this document to be the legal equivalent of an OIWA
Charter. Constitution and By-laws. CNCO claimed that the U¥B and CNG shared a
common base toll and service population, and that CNO should control all
funding and trust assets within the former boundaries of Cherokee Nation.
Litigation addressed gquestion whether the Cherokee governmant was terminated
in 1906, The BIA supported CNO's claim that the QOIWA and IRA abclished the
effect of the 1906 Act in that the Tribe was eligible for the benefits of
OIWA and IRA; however, no one has explained how any Tribe can avail itself of
the full bepefits of QIWA and IRA without resrganizing accordingly. Congress,
having limited the inherent sovereignty of Cherokee Nation, began to restare
it rhrough piecemeal legislation in the 1980s. The BIA also gave CHO special
dispensations that went arcund the intent of OIWA and IRA, UKR's organization
under QIWA / IRA became a liability, when Swimmer slurred the QIWA, IRA and
1946 Act, claiming the UKB was a "created" tribe lacking any sovereignty.

UKB political and governmental activities and economic development
efforts were muddled during the early to mid-1970s, disgolving into factional
disputes between Chief Bill Glory and the Tribal Council. The feud led to the
development of a Shadow or Underground government under the leadership ¢f Tom
Hicks, Henry Doublehead and Willie Jumper. Eventually, Jim Gordon (1979-1983)
was elected as the new Chief to succeed Gloty after Tom Hicke withdrew, UKBR's
Council, gridlocked during the mid-seventies, returned to an even keel whan
the Council sought aid from Muskogee Agency to testore order and clear the
wreckage left after Chief Glory's chaotic adminigtration.

The years of Chief Jim Gordon's administration {(1979-1983) were fraught
with controversy and a taste of the unrelenting harassmant of CND to come.
Under Chief Gordon, the Enrollment Committee expanded enrollment activities,
under a series of new ordinances. For a time, eligibility expanded, though
few outside the original eligibility classes availed themselves of the
Oppolftunity. New additions to the Roll occurred through Council resolutions
in 1980, and in another series of additions., concluding in October 1982,
During these Years, the UKB attempted to participate in various programs and
development strategies with mixed success, due to lack of rasources. lack of
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cooperation from the BIA and the State, direct interference from CNO, and the
UKH's own internal political confus:on and distress,

in the Federal Register, Vol. 44, No. 26, Tuesday February 6. 1979, pp.
7235-7236, the Secretary of the Interior }iats the UXE az a federally-
recognized. service-eligible entity. The Department has since characterized
this and similar publications as binding determinations of the Department
regarding the recognition of tribes, both in Federal litigation and in
congressional hearings.

Principal Chief of Cherokee MNation Ross O. Swimmer denied UKB's
historiesl existence for the first time of record to Oklahoma Senator Heary
Bellmon, in a Letter, 27 April 1979, Swimmer claimed the UKD was "created” by
the accidental inclusjon of their name in the & February 197% Federal
Reqg:ster notice; see also Letter, 30 April 1979, Principal Chief of Cherckee
Nation Ross . Swimmer to {Oklahoma Senator David Boren, denying UKB's
historical existence. The claims that the UKP is a sovereign inferiosr to CNG,
that the UKB has oo rights as a Federal-Indian tribe. regardless of gource or
basis, do not antedate & February 1979, and probably are no earlier than 27
Rpril 1979.

In May 1979, Assistant Deputy Commissioner Martin Senecs issued a
decigion Fequjiring the UKD and CND to issue concurring resoluticons to Obtain
F. L. 93-638 "tribal organization” funding. CNG Principal Chiaf Ross 0,
Swimmer lobbled successfully with Assistant Secretary Forrest Gerard to
owverturn the Seneca determifiation, However, in characterizing the
organization of federally-acknowledged tribes listed in the § February 1979
Federa)l Register notice, on 20 MNovember 1979, Ma. Patricia Simmons, Tribal
Relations Specialist. submitted to the Chief, Branch of Tribal Relations, &
detailed report titled, "Organjzational Status of Federally Recognized Indian
Entities. " Simmons surveyed a category (p. 2) of rOfficially Approved
Organizations Pursuant t¢ Statutory Authority {Indian Reorganization AcCt:
Oklahoma !ndian Welfare Act; and Alaska Native Act), finding (p. 3). UKB had
a Council organized under a Federal Corporate Charter. In the "Other”
category of "Officially Approved Organizations Qutside of Specific Statutory
Authority.,” (p.7)., Cherpkee Nation (with & Councll) was liated.

On 16 January 1980, Gerard eliminated requirements that CNO obtain
concurring reselutions from the UKE to apply for any Federal program funds
sarving Cherckees. CNO continued to clalm that the UKB and CNO have a comwon
population, though very few CNO members ever werle aligible for membership in
the U¥B. The Pand obtained a P. L. %3-638 Grant to amend the 1%49 Base Roll
and produce a current (1966) Roll. In the first month of the project, the BIA
reaffirmed that the UKE Base Roll was distinet from the 1907 Cherokee Dawes
Commission Rell, and therefore was a Pase Roll distinct from CNO's,

The Pand transmitted the updated 1949 Roll, the newly approved and duly
adopted 1986 Membership Rell, and the Final Report ©f P, L. 93-638 Grant
G0B8G142002 to the BIA's Muskogee office as a deliverahle on 16 March 1986,
The Band submitted these racords to Federal District Court with a4 cover note
from the BIA Muskogee Area Office. in the course in litigation in 19687 in

elia T a/k/a; Cordelia er Wa ngton d ted t
Band ¢f Cherokee Indij v. 5t of 0Ok a, ex re. v Di i
Artorn. d Davi g8s, individu i M. am, indiv ., HNo.

87-2797, U. 8. D. C,, N, D., Oklahoma,, whén the State subpoensed a copy of

the Band's tribally-certified roll.
in 1988, the Department found that the 1976 Cherokee Nation was, as
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copstituted, "the full successor to the Cherckee Hation ©f the first decade
of this century.”(Letter, 4 February 988, Haze! E. Elbert, Acting Assistant
Sectetary of Interior for Indian Affairs, to james G. Wilcoxen, Esq..
Wilcozan and Cate, Muskogee, Oklahoma) However, unexplained gquesrions
raegarding the Ttibe's inhelent Sovereignhty., plecisely because it 13 the full
succesgor to the Cherokee Nation as disepived in part and preserved in part
i 1906. The Department did not find that CHO had any authority over the UKE,
a tribe organized separately under CIWA and [RA. Elbert did find that the 25
October 1937 Land Division Opinion Temained i1n effect.

UKB Meambership Qtdipance %0 UKB 9-16 16 September 1990 provides that any
degscendant of 1/4 Cherokee Indian blood of any enrollee on the 1949 UKB Base
Roll, or on any other historical Cherokee Roll, shall be eligible for
anroliment in the UKB. Final determinations of Chergkee Indian blood guaptum
rest with the UKB Tribal Council. Under that ordinance, VKB members who hald
affiijation of any ¥ind with any othar federally-acknowledgad tribe werle
required o relinguish that #sembership. The KB continfuas tO require
ralinquishment fOr new applicants, but is getting up the process for an IRA
electiOn to change enrpllment requirements to regquire relinquishment and to
ban dual affiliation.

Finally. in 1990, after a systematic raview of the United Keetoowah
Band's snroliment and membership files {and a comparison of those data with
the Cherokeée HNation of Oklahoma's data), the BIA Muskogee Area Office
confirmed, that more than 3,000 wembers of the United Keetoowah Band.
including jts Baae Enrollees, never were registared with Cherokee Nation of
Oklahoma, and therefores ngver had any form of dual affiliation with that
entity. Some 4,700 UKE members aither never voluntarily registersd with
Cherckee MNation of Oxlahoma, or once were registered (voluntarily or
involuntarily). but subsequently voluntarily relinquished their CNC
registration. On 24 July 1992, Rosalla €. Garbow, Muskogee Aresa Tribal
Operations Officer. declared:

This is to certify that records created in 1985 show that the United

Keetoowah Band of Cherokee Indians in Oklahoma has approximately 4,700

enlv]l led members residing within their service arsa.

Over 250 more UKB members have relinguished their affiliation with any other
federally-recognizaed tribe since that date. The 1986 United Keetoowah Band
Foll, completed during the P. L. 93-63B grant. was known to be an official
Tribal Rall for all purposes, duly adopted by the Tribal Council, and
authenticated by the BIA, within the meaning of Federal Indian Law. It is up-
to-date, and there are regular monthly additions through adoption, and
clarifications of exclusive affiliation through relinguishment from Cherokes
Nation ©f Oklahoma,

Regardliess of Dawes desxcendancy, it 1is the policy of the United
Keetoowah Band of Cherokee Indians in Oklahoma that all lineal descendants of
the 1949 Base Roll and current roll are automatically eligible for membership
in the Band. The UXB hoped that the enroliment update and other gtatus
clarification efforts would rasult in separation of their population from
CNC's, and would lead to the development of a UKB land base and separate
programs. However. a separation of the ¢wo populations required the
cooperation of CNO, and that wag virtually impossible for the UKB to obtain.
The UKB sought to finance litigatioh to obtain a clarification of their
political and eConowic rights., but CHO intervened with all agencies.
foundations, corporations, local governments and Cohgress tO prevent any
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successful business ventures.
CONCLUSION: 1990-1993, THE CHEROKEE NATION OF OKLAHOMA'S CAMPAIGN TO

TERMINATE THE UKB: In 1990, in a desperate effort to prevant the Secretary
from extending to the UKB the full rights of a properly organize OIWA and IRA
triba! government, Rose 0. Swimmer wrote a latter to Assistant Secretary
Brown. This letter concluded that the UKE should not be recognized at all,
bacause the UKE Base Roll was the not PlA-approved 1949 UKB Base Roll, not
the 1907 Charokee Dawes Commission Roll, becauvss Principal Chief W. W. Keeler
had the URKB reorganized to suit his own purposes, becavae the UKE was only
intended toc be a loan assocaation, and becavse the UKB, though federally-
chartered under Section 3 of the OIWA, was always trying to ride the
coattails of the Nighthawk HKeetoowahs in order to establish a tribal
1dentity. Swimmer's claims bacame the core of the case against the UKB
thereatter in litigation and in hearings. The CNO had terminated a tribe by
Creating a new mytholegy.

The premise upon which Assistant Secretary Forrest Gerard relied in
penning the 16 January 1980 Letter barring separate funding for the United
Keetoowah Band was the same one upon which Congress relied in declaring the
United Kestoowah Band ineligible for separate fumding and land acquisition in
Cklahoma (at least for the purposes of the 101st Congress) within the former
boundaries of Cherckee Nation (in Amendment 86 to H, R. 101-116, the FY 1992
interior Budgaet Appropriations Bill). That dJdefective premise was that
Cherokee Nation of Oklahoma and the United Keetoowah Bancd share the same Base
Roll.

Having reviewed the history of the UKB in brief., the readar should
perceive reacdily the problems with Mr. Ron Eden's testimony to Congressman
Auceoin's committee in April 1991 [at the V. 5. House Interior and Insular
Affairs Committee Hearings on 101-116 on FY 1992 Interior Appropriations.
United Keetoowah Band of Cherokee Nation (11 April 19%1)]). The hearing record
contained a brief discoussion of the BIA'S reasons for moving to rescind the
16 January 1980 Letter of Asgistant Secretary Forresy Garard. Gerard's policy
prevented separate sarvices and land acquisition for the United Xestoowah
Band and the Creek Tribal Tewns. The spsakers commented on the avtonomous
status of the United Keetoowah Band organized under the 1934, 193§ and 1946
Actg. Chairman Aucoin then cited what purported to be the Department’'s own
long-standing determination that the Band had falled to carry oot its
%ontractunl obligations under one P. L. 93-633 grant. Realizing that Eden was

OAath to agres that the Band was unrecognized or did not deserve recognition,
Congressman Aucoin soggested that notwlthstanding other law or equities. the
Band did not deserve a chance to contract services for the benetit of the
Band:

Juat one second, Mr. Eden. In 1980, looking at Mr. Synar'e background

information, he says on page 4 of his background paper that, *In 1980,

upon reviewing a funding request from the UKB., the Department of the

Interior issued the following policy." This i not the full guots but

the conclusion of the quote:

There is no justification for contracts and/or grants with UKB to
provide the same sarvices to those portions of the Cherokes Hation
which would be served under the Nation's contracts and/or grants.
The only funding the BIA iseued was a 1984 grant of $70,000 to help
the UKB eatablish a tribal roll ana identify its unique service
population. To date. however, the BIA has concluded that the UFB
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has failed to accomplish erther task.

What about that?

Mr. Eden. Corrsct.

Mr. AuCoin. Thoss are the Department's owh words in 1980.

Mr. Eden. Well, that is the policy that we're talking about as a8 result

of the memberzship of the Charokee Nation and the KXeetoowah Band having

the same anrollment criteria and traced to the same base roll. That was
the reason that essantially the Gerlard policy was put in place.

Mr. AuCoin. Why d4id you change the policy then?

Mr. Edean. Well. we started oot changing the policy becavse of another

tribal issue; namely, thart the Cresk towns d4id not want to continue

receiving their services from the Creak Nation.{U. §. Congress, House

Intsrior and Insylar Affairs Committes Hearings om 101-116 on FY 1992

Interior Appropriations, United Keatoowah Band of Cherokee Natjon {11

April 1991); emphasis added]

The date "19680° appears sevsral times ih this testimony, always alluding to
a fipding of the Department supposedly wmade that year regarding the Band's
competency to <Carry out contractual obligations. Eden twice expressly
confirmed the existance of that deternination in “the Depertment's own
words.” Eden 4id not address the discrepency between the date of the alleged
nagative "finding® and the date the grant was awarded, mich less adpit the
“finding® never existed. The "finding” wag a citation in Cherokee Nation's
briefing materials supplied to the Committee and the BlA. What is most
surprising is that evidantly, no one at the hearing noticed the falsehood dus
to a strictly “ends-oriented” agenda. '

The Band is in receipt o©f Muskogee Area Tribal Operations Officer
Rosella C. Garbow's 24 July 1992 finding that the UKD has an Oklahoma
resident population, and service area population, of 4,700, aof whom nearly
4,000 now ars sxclusive UKB membars. The Band received Ron Eden's 24 August
1992 determinatioh a8 Acting Assistant Secretary that the UKB 1is an
autonomous, federally-recognized American Indian Tribe, entitled to separate
servicas and land acquisition in Oklahoma. Tha jlisged "1980 decision of the
BlA" only would be significant -- 1if it sxisted -- becauas® it purportad to
refloct on the question whether the Band degerved to sarve its own needs, or
whether the Band and its members should be gompalled to rely on Cherokee
Nationh of Okiahowa for programs and services. The implication is that the
Band wasg incapable of wmeeting contractusl obligations. The alleged BIA
determination obviously could not have bsen a 1980 “decisfon® by the
Department of tha Interjor on the UKB's ability to provide satisfactory
performance on a 26 November 1984 P, L. 93-638 grant,

The purpose of the 1984 grant was not to enable the Band to “identify
[the UKB']a unique service population,” simply by daclaring the roll
exclusive, once complete, The purpcse of the grant was to allow the UKB to
update and verify the contents of individual wmembers' files, in order to
correct the 1949 Base Roll and to update the current roll so¢ that the Band
could identify its exclusive membership.(Letter, 24 July 1992, Area Tribal
dperations Officer Rosella C. Garbow TO WHOM IT MAY CONCERN)} Without
additional clarification from the recerds of CNO registration, as confirmed
by the Blh after tha completion of the project, idantification of the ulique
UKB service popuiation (comprised of those who never had been citizens of any
ather recognized tribe, and who had relinquished any CND status} would have
been impossible, Identifying the UKB's uhique population has continued to be
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challenging since 1986, because CNG routinely re-registers YKB members who
relinquish CND reg:stration, without their consent or knowledge. CNO now
requires UKB members to "show good cause” and imposes a lBO-day waiting
period before henoring relinguishments. With pecple supposedly clamoring to
register with CNO and over 150,000 on the CNO registry, it is amazingly
difficult for UKE members to prevent CNO from registering against their will.

Apparently, Congressman Synar's briefing book did ngt contain a copy of
the P. L. 93-638 contract letter to the UKB, correspondence and TEROrLs
generated during the project, or the Band's voliuminous Final Report on the
Grant, because that document would have shown the purpose ol the Grant and
its successful completion. The BlA and Congress ignored the Band's submissiocn
of the Final Report, the amended 1949 Base Roll and updated 1988 Roll.
Congressman Aucoin concluded with a final question:

[Alssuming nNo enactment in 1946 or any other year allowing the UKB to

arganize under section 3 of the Oklahoma Indian Welfare Act, would or

could the BlR recognize the UKB as a new tribe or band? Amplify that
for the record bpecause obvipusly Mr. Synar believes that there may be
the need for a record to be laid and perhaps legislation to be amended.

[U. 5. Congress, House Interipr and Insular Affajirs Committee ﬂggr;ng

on 101-116 on FY 1992 Interior Apprepriations. United Ke h Ba f

Chergokee Nation (11 April 1991)]

The only item the BIA used to “"amplify the record” was the Kirgis Keetogwah -
- Organization as_a Band Opinion of 29 July 1937. The Department found it
tnegnvenient to cite Acting Secretaty of the Interjor Abe Fortas's finding,
supporting the plan to allow all the wvaripus factions of the Keetoowah
Indians to reupite and reorganize as a Band. (Senate Report 79 Cong.. 2nd
Sess., No, 978, 1946, Teetimony of Acting Secretary of Interior Abe Fortas:
see also, House Report 79th Cong.. lst Sess., No. 444, 1946 and House Report
79th Cong., Znd Sess., No, 2705, 1946) The Departmnt conveniently forgot
that there already was a Fadegral! Charter for the Keetcowahs in 1905. The BIA
and Congress refused to refer to records of the Organization Field Agents
from 1937 to 1946, or to the legislative history of the 1946 Act, that showed
why and hew the UKH was reorganized. Congress svean accepted without question
Ross O, Swimmer's bizarre story that Congress recognized the UKB in order to
accomodate Principal Chief W. W. Keeler in some way.

Congress passed Amendment 86 to the FY 1992 Interior Budget, agrealng to
delete funding for the United Keetdowah Band of Cherokee Indians in Oklahoma,
providing further in the legislative history¥ that until such time as Congress
epacts contrary legislation, Federa! funds should not be providad to any
group other than the Cherokee Nation within the jurisdictional area of the
Cherokee Nation. Unless the QKB is able to move gntirely out of Oxlahoma. the
result was this technically deficient language, which nonetheless represents
the express legislative termjpation for the purposes of eiligibility of the
tirst tribe sipce 1962:

. . . until such time as legislation is enacted to the contrary, none of

the funds appropriated in this or any other Act for the benefit of

indians residing within the jurisdictional service area of the Cherokee

Natien of Oklahoma shalil be expended by other than the Cherokee Nation,

nor shall any funds be wsed to take land inte trust within the

boundaries of the priginal Cherokee territory in Oklahoma without the
consent of the Cherokee Nation.
As Acting Assistant Secretary, Ron Eden issued a4 deteraination on 24 Auguet
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1991 that the UKB is entirely separate and auvtonomous from CNQ, and is
recogpized as a properly orqgapized OIWA and IRA tribal government that
nerther has been terminated nor barred from the Federal-Indian relationship.

Meanwhile, the nebulous status of CNO continues to receive blanket
apdorsements from the BIA and summary approvals of Congress. With the
approval of the Secretary. the Councils of CNO and the Eastern Band of
Cherokee Indians of Morth Caroclina adopted a concurring resolution without
notice to the UKB in August 1992 that they are the sole federally-tecognized
Cherokee tribes. Principal Chief Mankiller announced in January 199] to all
U. S. governors that the UKB is an unrecognized lndian group. While claiming
that she has made the resclution of differences with the UKP a perscnal and
political priority, Mankiller has campaigned for the express legislative
termination of the UKB. CNO has signed 4 new self-governance program to take
effect in October 1993, and en)oys plecemeal restoration of the inherent
soverelgnty of Cherokee Nation under the 1906 Act, based largely on the
mlsConception that the CNO is organiZed as a democtatic CIWA and IRA
government. In a Letter, 7 July 1991, from John Ross. Chief Spokesman., to
Rosella C. Garbow, Director, Training and Operaticns, BIA, Muscogee Area,
asking for c¢larification on the following points:

1. Has the Cherokee Nation of Oklahoma ever proposed having an

0. I. W. A. election to adopt a Charter?
Z. Does CNO claim to have a Charter?
k| Does CNO ¢laim to have a "blanket”™ concurring resolution
from the UKB for CNO use of the UKB Charter?
Rosella C. Garbow initialed the memp and advised that the answer to all three
questions was, "No." There will be no level playing field betwsen the CNO and
the VKB, as long as Congress and the BIA authorize CNO's continuing attack on
the VKB's sovereign interests. If the fate of the UKD serves as precedent, no
other small recognized tribe is safe.
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AN EXECUTIVE SUMMARY OF THE UKB'S STATUS

WITH REVIEW UNDER THE CRITERIA OF 25 C. F. R. 83

"The Keetoowahs themselves have naver accepted the view that
they are not "the people’ and that they do not speak for the real
interests of the ancient Cherokee world. They continue to this day
to speak and act in all patience as if the decrees of the courts
and the acts of the Congress had never been, But they are still
puzzled at the failure of the United States to understand the
simple thing they have always said, namaly that Keatcowah 1s
Cherokee and should never have been considered anything else.”

-- from Pgsition Paper on the UKB, 24 April 1944, D'Arcy McNickla,
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THE STATUS OF THE UNITED KEETOOWAH BAND OF CHEROKEE INDIANS IN OKLAHOMA

The purpose of the following narrative is to lay to rest certain
popular aisconceptions about the political identity of the Keetoowah
indians who compose a recognized Indian tribe. The most damaging of
these aisconcaptions arose during the concerted, well-financed campaign
by tha Charckee Nation of Okiahoma and the Department of tha Interior to
falsify the record of the UKB's existence and organization to accoaplish
the Band'a termination. That campaign started on or about 27 April 1979.
The UKE hopes that Congress, Indian nations and voters will learn from
this account how the involuntary termination of trihal existence stiil
is possgible.

* * &

After 1968, Congress took steps to halt or reverse the ynilateral
administrative and legislative termination of tribes. P.L. 100-297,
Title 25 U. S5. C. Section 2502 (April 26. 1988). formally rescinded P.
L. B3-108 as a statement of the "sense of Congress,* at least for the
purposes of the 100th Congress. Congress declared that there shall be no
unilataral termination of any federally-recognized <tribe., See
iegislative history at 1988 U. §. Code Congregsiona) apd Adminjigtrative
News, 101, Termination still happens, through third-party challenges
to the tribal status of tribes that are recognized. Aggressive lobbying,
litigation, and defamation are affective tools for competing governments
and business intarests vwho find any particular tribe’'s inharent powers
and rightful property claims to be inconvenient. The UKB example
provides an important case study of the continuing termination process.

This narrative bagins at what could be the end. The affect of an
obscure amendment to the FY 1992 Interior hudget was to declare the Band
ineligihie for separate services or Federa) trust land acquisition, and
tharefore effectively tarminated as a soveraign. The legislative history
of Amendment 86 is illustrative of the UKB's interactions with the U. §S.
Congress, the BIA, Cherokee Nation of Oklahoma, and the State of
Oklahoma since 1979,

Knowing wall that the purpose of a $100,000 line item in the FY 92
Interior budget was to allow the UKE to maintain a current distinct
Trihal Roll, Charokee Nation of Oklahoma intervenad to prevent the
funding allocation. Congrassman Mike Synar‘s testimony against the UKP
during the hearings on FY 1992 Interior appropriations quoted from what
he said was a BlA assessment of the UKB's perforwance uynder its 19684 P.
L. 93-638 grant to update the UKE Roll. At the hearing, Chairman Les
Aucoin clearly viewad this quote as the single most important charge
against the UEKB. At the appropriations hearing, BIA witnasses varified
that the statement was an authentic quote from a 1980 BIA report.

No cne at the hearing, no member of Congress,. no starff member ever
read the alleged quote carefully antugh to notice the Jate of the
alleged BIA "determination.” No one at the hearing read from or cited
the 1984 grant approval letter from the BIA to the UKB informing the
Band of the award and its terms., No one cited the UKB's 1986 Final
Report or read from the Band's cover lettar. No ong invited the UKD to
reapond, or listened when the UKB lsarnad about the hearing and
attenpted to raspond to the accusations of Congressman Synar and CNO. No
member of Congress ever has asked whether it was physically ilaposaible
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for thare to be a 1980 BIA negative assessment of the Band's performances
on a project which did not exist until 1984, and which the Band
completed in 1986. The UKB Tribal Council's Final Report to the BIA on
their 1984 P. L. 93-638 grant accompanied an approved and updated roll.
That roll was verified by the BIA Muskogeaa Area Office for use as

evidence in ia r k r W

United Ks wah Da =he 3= A State

avid M [ Davi ndiv H

r v ly. No. 87-2797. 0. S. D. C., N. D.., Oklahoma (1987),

whean the Stata of Oklahoma demanded that the UKP produce a currant
approved Tribal Roll. Contrary to post-1979 accounts by CNO, the UKB
Base Roll was and gtill is the BlA-approved 1949 UKPR Base Roll, not the
1907 Cherokee Dawes Commission Roll. A comparison of the grant letter
and the UKB's Final Report proves that Congrassman Synar's 1991
allegations against the UKD were false.

It is impossible to write a valid program evaluation four Yyears
before a project starts and six years bafore it ends. If the BIA was
prescient encugh in 1980 to forsee the UKE would fail to perform on its
1984 grant contract by 1986 and issue & report in 1980 making that
finding, why did the Assistant Secretary grant tha award in the first
place? If the new Congress is incapable of rescinding Amendment 86, no
Indian sovereign is safe.

* * %

Another charge against the UKB dating to 1979 is that it is a
splinter group of the Nighthawk Keetoowah religious organization, or
alternatively, that it is a bogus organization wrongfully claiming a
political identity and affiliation with the Nighthawk Kastcowahs. The
UKEB never identified itself with thae Nighthawk cult. Most original UKP
members belonged to Protestant denominations, and most of the Chiefa
have been fundamentalist preachers or church leaders; that is the plain
truth.

Chadwick Smith, a Cherokee affiliated with Cherokes Nation and
enrolled with the UKB, has been an employee of Cherokee Nation since tha
1970g. While he serves as legal counsel for CNO and as a judge in CRO's
magistrate court gsystem, he also represents the Nighthawk Keetoowahs
regarding their false claim that the UKE is a gplinter group of the
"Nighthawk" Keetoowah Society, created at some unknown date between 1905
and 27 April 1979 {the date when Ross 0. Swimmer‘'s claima against UKB's
statug emerged). Chadwick Smith leads a group of *Reformed Keetoowahs®
dedicated to neutralizing UKP political activity, by termination if
pogsible. Ironically, Chadwick Smith is a grandson of Rachel Quinton, a
faithful UKB Council representive for the Canadian District, as well as
Secretary and Clerk during the 19505, 1960s and 19708, who never saw the
UKD as a creature of CNO. Throughout moBt of her later years, Secretary
Rachel Quinton unsuccessfully promoted reconciliation between Stokas
Smith, the Chief of the Nighthawk contingent in her day, and the UKB
Council, hoping that Stokes Smith's would encourage his followers to
join the UKB. Mr. Smith's personal crusade against the UKB repudiates
his membership in the UKB, and dishonors the meamory of his own
grandmother.

Federal records and official accounts attest that the Nighthawk
Keetoowah Society broke away from the old Keetocowah Society about 1905
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ag a rasult of a disagreement regarding the political future of the
compunity. The history of the "Nighthawks® as a secretive religious cult
in the strict anthropological sense is well-established iIn scholarly
writings. Today, the two main opposlng factions of Keetoowah Nighthawks
at Stokes Smiths Grounds and at Redbird Smith's Grounds still claim
{separately, and in opposition to each other and the rest of the world)
to be the arch-conservative bastion of Cherokee tradition. The
Kighthawks genearally have barred members from affiliation in any other
political, raligious or social organizations. The Nighthawks' *“non-
political® religious organizations shunned most christian influences as
a doctrinal matter, though Redbird Smith himself venerated Christ at the
end of his life. Therefore, it is most interesting to find that in 1991,
the Nighthawk Keetoowahs at Stokes Smith's Grounds reversed a policy of
over B0 years' standing to attack the political status af the UXB,
adopting a new agenda that suited Chad Smith's profesaional aspirations
quite well. Chad Smith, his father and certain cronies have used their
dual affiliation with CNO and the UKB to mount a widely-advertised
campaign to tarminate the UKB from within.

The Keetoowah Soclety, Inc., incorporated on 20 Saptember 1905, and
worked to keept the Keetoowah factiong unitad. The Corporation led the
struggle for the right of the UKD to reorganize, but ita long-time
laaders logt credibility and following to the UKB aftar 1939. By 1950,
most weabers of the various Keetoowah factions had joinad the UKB, evan
though the leaders of theae factions never cofficially resclved their
philosophical differences. While the Nighthawk Keetoowahs recorded under
900 current mambara (and the membership at the two remaining, opposing
grounds has continued gradually to decline), the official UKB enrollaant
was around 1,500 in 1939, and grew to over 3,000 by the time of tha IRA
election in 1950. The UKD has a resident Oklahoma service population of
4,700, of whom about 4,000 hold exclusive UKB memberahip. Tha weak basis
for the *Nighthawk® legand appears below in a detailed chronology and
analysis of events leading to the acknowledgmant of the UKB in 1946 as
a fedarally-recognized tribe entirely distinct from the Nighthawk
organization or from Charokee Nation.

. LI

On 27 April 1979, Ross O, Swinmer claimed that the UKR was creatad
ags a Section 4 loan association under OlWA, only to eanable individual
Charckeas to obtain personal loans. UKB was never intendsad to be a mere
OlWA loan agsociation. The UKB was federally-chartered under Section 3
{not Section 4) of the OIWA, and never received any OINA loans, because
the BlA refused to allow them to participate in the program, evan after
tha rule changes made them aligible, as a Section 3 chartered Tribe.

Ross O. Swimmer later claimed {8 May 1990) that Principal Chief W.
W. Kgeler personally arrangad the acknowladgent and reorganization of
the UKB after 1950 in order to assure that Charokee interests would be
represanted in Federal claims actiong. While Swimmer's & May 1990 claim
is false in atating that Keelar had any significant role in the 1946 Act
or the UKB reorganization., 1t supports the theory that the UKB is
entitled to standing as & party in any claims actions ragarding the
trust assets of the o0ld Cherokee Nation. As the racords desonstrate,
neither Principal Chief W. W. Kaeler, nor his ipmsdiate predecessor
Jesse B. Milam, had any role sxcept as bamused bystanders in UKB's
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reorganization. We have found no evidence that Keeler knew what a
Kestoowah was until he was appointed to Cherokes Nation Executive
Committee on 30 July 1948, months before he succeaded Milam.

Swimmer's fallback  position was that the UXPE never PpProperly
racrganized under OIWA and IRA, notwithstanding the 1946 congrassional
recognition of the Band's eligibility to reorganize, due to a 1937
Solicitor's Opinion by Frederic L. Kirgis. 1n ;i ==

Band Nirgis determined tha Xeetoowah Society, Inc., was ineligible
under QIWA and IRA to recrganize as an Indian tribe. Swimmer was allent
regarding the written findings of the Five Civilized Tribas Agency
Organization Field Agents (Ben Dwight and A. A. Exandine) and of their
Regional Coordinator, A. €. Monahan {between June 1939 and 1946).
Swimmer seemed conveniently ignorant of tha documented BIA organization
field work with the UKB after 1937, and the lagislative history of the
1946 Xeetoowah Indians Act. In debunking Swimmer's follies, this
narrative reviews the entire dotumented history of the UKB's
reprganization under the QIWA and the IRA. The narrative describes the
Band's near eradictation batwean 1979 and 1992 due to administrative
termination and legislative logrolling. Tha narrative concludes with a
brief discussion of measures the UKB is undertaking to survive.

& & &

This story of the near-termination of the UKP begins with an
account of the Band's formal congressional recognition. The 1937
Keetoowah Soclety, Inc., Opinion lost all significance in the
congressional acknowledgment of the UKP. Congress knew all about the
Opinion, and agreed with the policy basis, but disagreed with the fact-
finding and conclusions. The 1937 Kirgis Opinion relised con the
understanding that the various Keetoowah factions that had broksn away
since 1900 had never formed a coalition government. He ignorad the
significant point that, though the Keetcowah Society, Inc., had lost
much of its right to claim dominion over all Keetoowah Indians dua to
factionalism, the Neetpowah Society had obtained a Pederal Charter from
a territorial court in Tahlequah on 20 September 1905, recognizing it as
a polity of Indians. The Keetoowah Indiana already bad been faderally-
acknowledged as a political antity, a tribe.

CNO claims that the 19456 Keetoowah Act was somshow an error, but
the legislative history behind the 1946 Keetoowah Act shows the UKB's
recognition was no fluke. In endorsing tha bill, Acting Secretary of the
Intericr Abe Fortas relied on ten years of BIA organization work,
finding that it was possible for the majority of Keetoowah Cherokees to
unite to form a coalition government by consansus, even if it meant
abandoning their own factions, including the Keetoowalh Society, Inc.,
itgelf. U. 5. Congreas recognized the United Keetoowah Band of Cherokea
indians in Oklahoma (UKB) as a Tribe of Indians residing in Oklahoma
under the Act of August 10, 1946 (60 Stat. 976). Thae Band subsegquently
incerporated under Section 3 of the Oklahoma Indian Welfare Act of June
26, 1936 (46 Stat. 1967), the OIWA. The Secretary of the Departmant of
the Interior approved the Band s election (October 3, 1950} to ratify
the amendments toc the UKB Tribal Constlitution and Bylaws, and to adopt
a Corporate Charter under the QIWA. The UKE ramains an autonomous,
distinct, federally-recognized tribal entity. The UKD hae reserved to
itself all the rights and privilages secured to organized tribes under
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Section 3 of the Indian Reorganization Act.

CNO alsc claimed in statements to the BIA (1990 -~ 1991) that,
regardless of the 1946 Act, the reorganization of the UKB was
fundamentally defective or never completed, and that therefore the Band
should never be recognized. BIA representatives adopted this line in
discussions with Keetoowah representatives visgsiting in Washington, D.
C., in 1991, claiming that they simply could not lucats signed copies of
the UKB Charter, Constitution or By-laws, or proof that the 3 October
1950 Federal alection ever had happened. The UKB's findings in Federal
archival holdings in 1990 and 1991 proved not cnly that these documents
existed, but that BIA staff had made no reasonable effort to look for
them, or simply were lying.

On 27 April 1979, Ross Q. Swimmer alse claimed that the UKB never
had conducted any governmental or community functionia as a Tribe, and
that it had abandoned tribal relations wvoluntarily at some undefined
time between 1969 and 1979. The inclusion of the UKB's name on the
Interior Secretary's & February 1979 Federal Regjster listing of
federally-recognized tribes, therefore, was a fluke. Swimmer did not
bother to check departmental determinations on the UKB's status during
the 1970s, or request documentation of continuing tribal relations;
Swimmer simply undertook systamatic efforts to void the gtatus of the
UKB. In separate lettars dated 27 April and 30 April 1979, Swimmer asked
Congress to exercise its authority under Section 8 of the UKB Charter to
nullify the Charter. However, the Department concludad that Congress
also would have to void the UKB cConstitution +to complete the
transgaction, and that spelled TERMINATION. TERMINATION wag not a popular
wWOTO any more.

Thereafter, Swimmer made the termination of the UKP a personal
crusade. These efforts are a primer for third party challenges of tribal
status throughout the United States. U. 5. Secretaries of Interior and
hsgistant Secretarias of the Interior for Indjian Affairs from Garard to
Swipmer ignored the congressional mandate respecting the sovereign
rights and entitlements of the UKB. While he was Assigtant Secretary
from September 1985 to January 1989, Swipmer uged hig office to
promulgate a eeries of negative detersinations againgt the UKB.
Aftarwards, Swimmer freely cited decisions of his own administration as
anthority in lobbying his successor, Dr. Eddie Frank Brown. Although the
CNC successfully blocked all Federal funding, services, and trust land
acquisition for the Band while Brown was in, the BIA never altered its
hagic position, consistent with the 1946 intent of Congress. that the
UKE enjoys a government-to-government relationship with the United
S5tates., See Letter, 10 July 1989 Decision, Acting Superintendent Cecil
Shipp., Tahlequah Agency. BIA, “TO WHOM IT MAY CONCERN," verifying the
"Federal recognition of the United Keetoowah Band of Cherokees of
Oklahoma ag a federally recognized tribal entity;® alsc, Letter. 24 July
1992 Decision, Area Tribal Operations Officer Rosella C. Garbow TO WHOM
IT MAY CONCERN, certifying and authenticating the UKB's Roll; and
Letter, 24 August 1992 Decision, Acting Asgietant Secretary Ronald Eden
to Chief John Ross, UKB, confirming that the UKP ig an autonomous fully
faderally-racognized Trihe, eligible for separate services and land
acquisition, but for Amendment 86 of P. L. 101-116, 2nd Seas., 1991. CNO
failed to challenge these determinations in any way under the APA.

86-834 95-6
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In a Letter dated 10 November 1989, Senator Daniel K. Inouye.
Chairman of the Senate Committee oh Indian Affairs, to John Ross, then
Treasurer of the UKB, Senator Inouye asgured the UKB:

Your status as a recognized tribe is not in question. However,
the decision of the BIA in 1980 to designate the Cherokee Nation as
the recipient of 638 grants and contracts., to the excilusion of your
tribe, is now being reviewed. It is certainly my hope that the
review will be favorable to the right of the United Keetoowah Band
to contract for its own programs and services.

In United Keetoowah Bang - Cherokee Natjon, J0 October 1990, a
memorandum from Dr. Eddie Frank Brown to the Solicitor of the Department
of the Interior, Brown covered the Department's position paper on the
U¥B igsue. The Assistant Secretary concluded, "the United Keetoowah Band
has been recognized as a tribe since 1950, and we do not want to
withdraw that recognition. Absent Congressional action, we do not have
the authority to do s0." The memcrandum substantiated the Ssovereign
claims of the UKB from 1939 to the present, except that he had fajled
altogether to review the record and determinations of the BIA and the
Band proving that the UKB has a distinct, 1949 Base Roll and separate
membership criteria from CNQO. Referring to the OIWA, the Position Paper
recalled:

The OIWA allows "the Indians ©of Oklahoma to axercise substantially

the same rights and privileges as those granted to Indians

gf Oklahoma by the 1RA." H. R. Report No. 2408, at 3. Thus, the

1ndian governments that reorganized under Section 1 of the QIWA are

of the same legal and independent character as those non-Oklahoma

Indian tribes that reorganized pursuant to Section 16 of the IRA

{25 U. 8. C. Section 476}.

The equities here are not on the s£ide of the . S., Oklahoma or CNO. The
UKB, as & matter of Federal-Indian law, is8 a government organized under
QIWA and IRA since 1950. The UKB is in no sense subordinata to the CNO.
The UKE Charter and Constitution are senior to the 1975 CNO Constitution
{GNCR), which is not a proper organic document under OIWA and IRA. CNO
has had the opportunity to accept funds and contract out programs under
P. I, 93-638 to the exclusion of the UKP. allegedly on bshalf of and for
the benefit of the UKB, and now is participating in Self-Governance
agreements with the U. §,, purporting to represent the interests of the
UKB, CNO is incompetent to represent the interests of the UKB, lacks
sovereign interests over the affairs of the UKB, and has had no formal
intersovereign relationship the JKBP since 4 March 1906, To test these
statements, one needs only to review the status and history of Cherckee
Nation since At leaast 1898,

* * -«

Notwithstanding the Agreement with the Cherokee Nation, April 1.
1900, which declared the intent of Congress that the governments of the
Five Civilizaed Tribes would expire in 1906; and notwithstanding other
statutes that pared away particular governmental functions of Cherokee
Nation and the other four Nations in ths meantime; the 1906 Act
nonetheless preserved certain resigual, primarily executive powers of
the Five Tribes' governments, while restoring none of the terminated
functions, or the revoked Constitutions., Under the OIWA (1926), any
Oklahoma tribe theoretically could form a council, adopt a constitution,
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by-laws, and charter with secretarial approval. and reorganize under the
IRA, just as tribes in other states could. However, in a Memorandum to
the Indian Organization Division regarding the eligibility of Cherokee
Nation in particular to avail itself of the henefits of the OIWA, the
Director of Lands of the Department of the Interior determined on 25
October 1937 {(File #16361B), that:
It is not believed that the Oklahoma Welfare Act may be used
as authority to reorganize the existing tribal government of the
Cherokee Natjon. On the contrary. the Act appears to contemplate
the creation of a new, separate and distinct organjzation, to adopt
its own constitution and bylaws and to procure a charter of
incorporation without regard to the existing government.
It is believed that the powers and Jurisdiction of the new
organization should be limited to the property and other banefits
to be acquired under the Act. Those persons whose names are on the
final rolls of the Cherokee MNation have certain rights in the
remaining assets of the trike. and if any attempts were made toO
deny them the right to vote on matters that may affect such rights,
it would doubtless give rise to litigation.
CNO c¢laims all the benefits and advantages of OQIWA and IRA
reorganization, with none of the burdens or responsibilities. CNO claims
to be full apd exclyusjive successor to the powers and assets of the 014
Charokee MNation, with the right to discriminate among clagses of
descendants with impunity. CNO claims title to all the IRA purchases for
a Cherokee tribe organized in Oklahoma under QOIWA and IRA, although the
only such tribe 1s the UKB. Mo Act of Congress. judicial determination
or administrative decision ever has contradicted or reversed the 25
Qctobar 1937 determination expressly.
" = =

The Act of Oct. 22. 1970, 91st Cong.. 2nd Sess., P, L. 91-495, 84
Stat. 1091, the "Bellmon Bill," "Authorizing Each of the Five Civilized
Tribes of Oklahoma to Select Their Principal Officer, and for Other
Purposes, * eyemplified efforts to overrule the BIA's interpretation of
the 1906 Five Tribes Act, under which the U, $. appointed the Principal
Chiefs. The Act restored the Cherokee Dawes enrcllees' and descendants'
right to geileact leaders, hut did not revive suspended powers which
earlier legislation had dissolved, suspended, or conditioned, While
restoring the opportunity to exercise certain inherent rights of
sovereignty, the BDBellwon Bill extended to the Cherokee Nation no
exemptions from the procedural regquirements for organization under the
OIWA.

ln 1971, Cherokee Natjon reelected Principal Chief W, W. Xeeler in
an informal national plebiscite. In Hario v. Kleppe, 420 F. Supp 1110
{(D.D.C. 1972), aff'd. sub nom. Hard{o v, Andrug. 581 F.2d 949 (D.C.Cir.
1978), the U. §. Supreme Court determined that the Curtis and Dawes
legislation had preserved the governments of the Five Tribes to the
extant Congress had not limited their powers. OIWA, IRA, and later
legislation made it possible for some of the Five Tribes to organize new
governments in the 19708 and regain aspects of their sovereignty that
earlier congressional MActs had restricted or eliminated. However,
eligibiljty to reorganize is not the =same asg reorganization;
reprganization, as the UKB can attest, can be an sxcruciatingly
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As a matter of administrative convenience, the Secretary of the

Department of the Interior and Congress condoned the unceonventional
quasi-reorganization of the CNO that followed the last term of Principal
Chief W. W. Keeler (1971-1975). As the Cherokee Nation drafted a
Constitution, the CNO properly relied on Harjo in concluding that CNO
indeed had retained aspects of inherent sovereignty through the years;
however, their analysis did not consider the problam of tha ercsion of
Cherokee Nation's sovereignty through congreseional and administrative
acts which still had its effects on Cherokee Nation, leaving intact only
unaffascted aspects of inherent sovereignty. Commissioner of Indian
Affairs Morris Thompson approved the Constitution for referendum on 5
September 1975. as "seconded by Principal Chief of the Cherokee Nation,
Hoss Q. Swimmer” on 2 Qctober 1975, Voters approved the Constitution the
next year in a tribal election, not a secretarially-supervised Federal
election in a manner comporting with Federal regulations governing the
conduct of QIWA and IRA elections {now at 25 C. F, R. Section 81).
Article I of the CNO Congtitution, "Federal Regulations," stipulates
that;
. . [T]he Cherokee Nation shall never enact any law which is in

conflict with any Faderal law.
Objectively speaking., the content and structure of the CNO Constitution
itself flagrantly violated Federal law regarding reorganization of
Oklahoma tribes, if reorganization under OIWA was the intent of the
framers., However, Article I of the CNO Constitution, "Federal
Regulations, " also stipulates that: .

The Cherokee Nation ig an jngeparablge part of the Fedaeral Union.

The Constitution of the United States iy the Supreme law of the

land: . . . [Emphasis added]
This language leads one to conclude that the CNO depends for its primary
source of Constitutional. sovereign authority on tha sovaereign power of
the United States, under the UJ. 5. Constitution, and secondarily on thea
residual inherent powers raemaining to the CNO since 1906, to the extent
that Congress has restored those powers since the Agreement with tha
Cherckee Nation, 1 April 1900. Since CNO has not availed itself of the
opportunity to reorganize under OIWA and IRA, the form of organization
under which the Tribe now operates reguires only secratarial condonation
of the actions of a Principal Chief, whom CNO votars now select and may
remove from office, operating under a governmental form of
adminigtrative convenience. The 1975 CNO Constitution, then, is a means
for CNO to conduct business as other tribes do, while leaving the 1906
status quo of Federal management of, and authority over, Cherokee Naticn
affairs essentially intact. This means that, though selectad by voters,
the Principal Chief of Cherokee Nation is essentially a colonial Viceroy
subject to the will of the U. 5. Executivea Branch., CNO's Constitution,
at "Article XVIII. Adoption” stipulates that:

This Constitution shall become effective when approved by the

President of the United States or his apthorized representative and

when ratified by the qualified voters of the Cherokea Nation at an

on 0 ant to 1 an d
Principal .

The legal effect of thig Article depends entirely on precisely the sams
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presidential or secretarial deputization of the Cherckee Nation
Principal Chief., and approval of the Principal Chiaf's actions, that
Congress contemplated In the 1906 Act. The 1975 CNO Constitution
purported to supersede the 6 September 1839 Cherokee Nation Constitution
|GNCA, *Article XVI. Supersedes Qld Constitution 1839," stating, "The
provisions of thie Constitution overrule and supersede the provisions of
the Cherckee Nation Constitution enacted the &éth day of September
1839.%) This simply reflects the common understanding that since the old
Congtitution was a dead letter in 1906, any new approved Constitution
supersedes the old.

Every other Oklahoma tribe that organized under OlWA and IRA had to
chtaln secretarial approval of a Constitution, then secratarial approval
of an OlWA draft charter. Thirty percent of the qualified voters were
then supposed to ratify a Constitution, and then the Charter, in
separate sequential Federal elections. By law, the Charters (not the
Constitutions) of OQIWA/IRA organized Oklahoma Indian tribes delineate
most of the powers of such tribes. CNCA, the annctated Code of Chervkee
Nation of Oklahoma, contains the 1975 Constitution, code, treaties,
agreements, and Self-Datermination legislation, and even the 24 Jahuary
1983 speech of President Reagan on Indian Policy, but one searches in
vain for any mention of the Oklahoma Indian Welfare Act or the Indian
Reorganization Act because the CNQ Constitution eavolved largely ocutside
the body of modern Federal-Indian law which is mandatory for other
Oklahoma tribes, including the UKB. Despite occasional explorations of
the possibility of reorganizing, Cherokee Nation of Oklahoma never has
proposed or received an OIWA Charter from the Secretary of the Interior,
or submitted its approved Congtitution to a secretarially-supervised
election ag the OIWA, 25 C, F. R. 81, and 25 U. S, C. 476/479 of the IRA
require,

In contrast, in helping to draft the UKB Charter of 1950, the BIA
ordered the UKEB to design the documant so that the UKE itself could
extend such a Charter to an organizaticon composing the non-Keetoowah
Dawes enrollees of Cherokee Nation. Oddly enough, until the UKR alters
its Congtitution to make l/4 Cherokee blood quantum mandatory for future
members undar the proposed Amendments, the Cherokee Dawes Roll
descendency group composing the population of Cherokee Nation of
Oklahoma still has the right, in theory, to apply for reorganization
under UKB jurisdiction, with the consent of the UKB Council. Of course,
tc date, the Cherckee Natjon of Oklahoma never has sought an OlWA
charter through the UKB. In 1950, the Secretary declared, in approving
the UKB cCharter, Constitution and By-laws, that "all officers and
employees of the Interior Department are ordered to abide by the
provisions of the said [(UKB) Constitution and By-laws.® [Letter, 9 May
1950, William E. Warne, Assistant Secretary, approving the Constitution
and By-laws., a: IV] Racall that the CNO Constitution, Article I,
"Federal Regulations,* stipulates:

[Tihe Cherokee Nation shall never egnact any law which 1s in

conflict with any Federal law.(Cherokee Nation of oOklahowma

Constigutjon, CRCA, 2 October 1975)

Cherckee Nation’s laws attacking the sovereign rights of the UKE plainly
viclate Federal law. Neither Congress nor the BIA appear to care.

If the Constitution of Cherokee Nation of Oklahoma has any legal
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effect, then the actions of CNO toward the UKB since 1975 which
contradict the organic documents or laws of UKB are entirely ulfra
vires. CNO refuses to recognize the existence of the UKB, while claiming
that the UKB apnd its members are c¢itizens and subjects of CNO. The
Keetoowah Band, which now is the UKB, remained when the Cl2 Cherckee
Nation Constitution was revoked in 1906. The Charokee Nation's claims of
jurisdiction over the UKP died with the old organization, though the
Cherokee Nation or Tribe continued to exist for certain purposes ae the
1906 Act provides.

The reorganization of the UKE under OIWA and IRA affirmed
conclusively the separate sovereignm interests and identity of the UKB.
(Recall that Article XVI of the 1975 CNO (Constitution expressly
overruled and superseded *“the provisions of the Cherokes Nation
Constitution enacted the 6th day of September 1839.%) Nothing in the CNO
Constitution expressly recognizes the UKRB or i(ts members or entitles
them to membership or registration in CNO. 1ln contrast, while
recognizing the Delaware Tribe as a part of CNDO which is allowed
separate organization under CNO subject to CNO authority, CNO bars the
Delaware Tribe from undertaking any actions contradicting the authority
of CNO (Cherckee Nation of Oklahoma Copstitution, CNGA. 2 October 1975}

Congress has trestored certain powers to CNO since 1937, thereby
making it easjier for CNO to function without reorganizing the Cherokes
Tribe under an OIWA/IRA government. The BIA and Congress have limited
the effects of pre-1096 lagislation on the Charokee Nation in ways that
have allowed CNO to exercige aspects of sovereignty that Congress had
diminished or restricted in 1906, including aspects of criminal and
civil jurisdiction. ln 1991 (proving that despite all the self-rightaeous
cant to the contrary, Lobbying is all), Congress extended parmission in
Amendment 86 to P. L. 101-116 for CNO to undermine the property and
governmental rights of the UKB. The impact on UKB and its members has
been dangerously discriminatory. The effect is the confiscation of a
vested property right without due process.

* % &

The bar against UKB's eligibility for any Federal funding,
including funds from the Administration for Native Americans, may be
permanent. At the same time that the BIA conceded the Band‘s existence
as an autonomous entity (24 August 1992), the BIA also acknowledged the
Band's eligibility to receive land in trust. From then on, the CNO
undertook a campaign with the support of the Oklahoma delegation to
assure that the UKB will have no ¢pportunity to acquire land in trust in
any other state. On 26 January 15993, Principal Chief Wilma Mankillar of
Cherokee Nation of Oklahoma included the UKB in a list of some 40
unrecognized petitioning groups claiming Cherckee extraction in an
advigory letter to governors in their respective gtates, although the
name of the UKEB appears on the Federal Regigter listing of recognized
tribes. The official excuse from CNO spokesperson Mr. Lee Flaming for
thig flagrant misrepresentation was that the letter was intendad *fer
information" only, and therefore, CNO could not be held responsibla. To
the contrary, Chief Mankiller‘s shield ig sovereign immunity, since her
letter purported to be an official intergovernmental communjication. The
UKB has received no gesture of apology or retraction for this “error,*
and shall receive nona. The actions of CNO require tha approval of tha



163

12

Secretary: therefore, these calculated attacks have the official
authorization of the Secretary.

Cherokes Nation of Oklahoma, ever confident that political pressure
eventually will lead to the congressional revocation of the UKE Chartar
or to a requirement that the UKB submit to the acknowladgment process at
25 CFR 83, already have characterized the UKB in deliberately fraudulent
public statements ae a petitioner for acknowledgment. In a determination
published in the body of the FPropose
Interior Policy on Recognition of !ndian Tribes, Vol. 56, No. 181,
Federal Register 47320 {Sept. 18, 1991), the Secratary finally declared
that when any third party attacks the status of a federally-recognized
tribe, the Department will protect only tribes who have survived the 285
CFR 83 process: any other tribe's only recourse is to use the Federal
acknowledgment process to vindicate itself. CNO has tried and failed
tepeatedly to force the UKD to submit to the tests of the acknowledgmant
process to eliminate the Band. At this point, the UKB, though a
recognized tribe, is ineligible even toc apply for funds for status
clarification from the Administration for Native Americans for which
uprecoghized tribes are eligible due to CNO's interventicon. The UKB's
status problems stem entirely from the perception that the UKB competes
with CNO, and from the false perception that both share the identically
same population; ironically, that competitive atmosphere emanated
directly from CNO's decision to eliminate the UKB.
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THE NON-PETITION OF THE NON-TERMINATED, TERMINATED, UNACKNOWLEDGED
UNITED KEETOOWAH BAND OF CHERCKEE INDIANS IN OKLAHOMA FOR RESTORATION
UNDER 25 C. F. R. 83 (NOT TO BE CONFUSED WITH A REQUEST FOR RECOGNITION)

In 1990 and 1991, Principal Chief Wilma P. Mankillar deamanded of
the BIA and Congress that the UKB be compelled against thelr own will
and best interests to submit to the Federal acknowledgment process to
prove thair status as a tribe. Initially, she damanded congressicnal
hearings that would compel the Band to produce, in effect, a complate
documented petition seaking acknowledgment. Having achieved the de-facto
termination of the Band in the passage of Amsndment 86 to P. L. 101-116.
she did an about-face, claimed in a letter to the appropriate
congressional leaders and committees that neither CNO nor the UKD wanted
a hearing on the matter in spring of 1992 in Tahlsguah, and that Chief
John Ross had agreed to send a similar request. Chief Ross never mads
such an agreement and never sent any such lettar.

The narrative and bibliographies below will address the criteria
for acknowledgment in 25 CFR 83.7 that reqguire the Band to prove that
it:

{a} {Has been ij}dentified from historical times until the present

an A substantjially continuous basis, as "American Indian,"” or

"Apboriginal;"{b} [Is a Tribe, a substantial portion of which

inhabits] a specific area or [lives] as a community viewad as

American Indian and distinct from other populations in the area and

[prove that its) members are descendants ¢f an Indian triba which

historically inhabited a specific area;

(¢) Has maintained tribal political influence or othar aathority

over its members as anh autonomoug antity throughout history until

the present;

(d) Provides a copy of a governing document or statement describing

in full the membership criteria and procedures through which the

group currently governs its affairs and its members:

(@) Has membership consisting of individuals who have established

descendancy from a tribe which existed historically or from

historical tribee which combined and functionaed asg a =single
autonomous entity:

(f) Has membersghip composed principally of persons who are not

members of any othar tribe: and,

{g) Is not expressly terminated or otherwise forbiddan to

participate in the federal-Indian relationship by statute.

The Band has met criterion 25 CFR 83.7, in that the Band has provided on
many occasions to all interested parties and the public:

(d} . . . a copy of a governing document or statement describing in

full the membership criteria and procedures through which the group

currently governs its affairs and its members,” consisting of a 3

October 1950 Charter, a 3 Cctobar 1950 Constitotion and By-laws,

over 50 years of resolutions, ordinances and statutes, a 1949 Basme

Roll as amended in 1985, and continuing enrcllment updates batween

1949 and the present.

Other membership-related criteria of 25 CFR 83.7 require the Band
to show that it:

{e} "Has membership consisting of individuals who have astablished
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descendancy from a tribe which existed historically or from

historical tribes which combined and functioned ag a single

autonomous &ntity;” namely, the Keetoowah Band of Indians of the

Cherokee Tribe: and,

(f) "Has membership composed principally of persons who are not

mampbers of any other tribe.”

The narrative will address criterion (g) later.

United Kaetoowah Band of Cherokee Indians in Oklahoma meets the
criteria the Acknowledgmant and Research Branch of the BPIA uses for
determining existence an Indian Tribe (25 C.F.R. 83.1-11, redesignated
1985). The following section applies historical Federal, tribal and
other records to demonstrate that the Band can satisfy the requirements
of 25 Coge of Federal Requlations Sec. 83. 7 {a) - (g). Bibliographical
citations are in the full narrative and appendices. Below appears a
summary ©f the accompanyling narrative, establishing the evidence
supporting the Band's contention that it meets the following criteria
for acknowledgment in 25 CFR 83.7. The UKB will demonstrate that the
Band:

{a) *"[Has been ijdentified from historical times until the present

on a substantially continuous basis. as ‘American lIndian,’' or

'Aboriginal,'®* as cited in Federal, Territory, State, Tribal

records and scholarly sources:;

(b) {Is a Tribe, a substantial portion of which inhabits] &
specific area or [livas] as a community viewed as American Indian
and dietinct from other populations in the area apd (prove that
ita] members are descendants of an Indian tribe which historically
inhabited a spacific area,” as cited in Federal, Territory, State,
Tribal records and scholarly sources: and,

{c) "Has maintained tribal political influyence or other authority

over its members as an autohomous entity throughout history until

the present.” as cited in Federal, Territory, State, Tribal records

and scholarly sources.
In the narrative, a note {("a", "b", and/or "c") follows sach statament,
indicating which one or more of these criterjia that particular statement
addresses, The Brisf UKB Chronology covers the sama basic points.
i. At the old Mother Town of Keetoowah in Swain County and its
affiliated gmallar towng, North Carolina, political succession continued
through elected Captains and a Chief (pre-contact until about 1833: a,
b, €).
2. The Keetoowah Indians, despite great disyruption of their culture
and political town structure between the American Revoliution and the
Removal period, retained as such as they could of their primary rules
and ways, by enforcing traditional laws through customary sanctions and
the law of blood (a, c).
3. Following their removal to Indian Territory with the 0Old Settlers
(mostly between 1805 and 1835; a, c) as well as Eastern Emigrants (1835~
1840; a, c), the Keetoowah Indians recrganized under a Constitution in
1858 1in Oklahoma, drawing in Keetoowah adherents from all nine
Districts, but primarily from the region composing five northeastern
Oklahcma counties today (b).
4, The Xeetoowah Indians called their organization the Keetoowah
Society, and throughout the nine Districts., they worked to resume the
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role the Mother Town of Keetoowah enjoyed in pre-contact and pre-Removal
historical times under the leadership of local headmen called "Captains”®
and a Head Captain or "Chief" (a. b, c¢}.
5. As early as the Civil War, conflicts arose about the purpases and
directions of the organizatign, ¢ that while some Keetoowahs wanted to
preserve the ancient Keetoowah culture, language and religion in pure
form as possible, others preferred to amalgamate the old ways with what
they wanted from non-lndian culture. including christian churches {a).
Indeed, the followers of the Jones family of church leaders were
instrumental in the recorganization of the Keetocowahs in the 18505 (a).
6. In their efforts to prasaerve the Keetoowah group as a political
entity, some factions preferred a more militant role in opposing the
Southern Confederacy. particularly the so-called "Pin Indians;" but all
loyal Keetoowahs supported the Union (a, ).
7. While the Keetpgowah Indians remained loyal to the end of the Civil
War, they shared the common humiliation of all Cherokees rasulting from
the punishment of Cherokee Nation for its official pogition of siding
with the Southern Confederacy (a, c}.
8. The Treaty of 1866 abrogated ail searliar treaties to the extent
they were (nconsistent with the 1866 Treaty. The Keetpowah delegates to
the Treaty convention vary reluctantly signed (a, b, c).

wWhen congressional investigationa led to tha discovery of
widespread corruption in the Indian Service and the Five Tribes
governments, and whan proponents of Oklahoma statahood pressed for
elimination of the original tribal governmants, tha Keetoowah Indians
had to make difficult decisions regarding the diraction of the tribe (a,
e).
10. While they intended to maintain a tribal govarnmant and functions
raegardless of the fate of the Cherokee Nation as a whole, the Keatoowah
Society eventually acquisaced to the Agreement with the Charckee Nation,
April I, 1900, the Curtis Act and the 1906 Act, to the political
diggolution ©f the corrupt Cherckesa government that the Keatoowahs
loathed anyway, and to the allotment in severalty of Cherokes lands (a,
b, e).
11. When Cherckee Nation was dissolved, members of the Society lived
throughout most of the old Cherckee districts (but with amall
constituencies in Cooweescoowee and Canadian Districtsg; a, b, c).
12. Many Keetoowahs regarded the prospact of allotment of the Tribe's
lands in severalty as 80 calamitous that they withdrew from the
Keatoowah Society (a, b). Several hundrad of these FKeatoowah Indians
formed a number of secretive, traditicnalist, exclusive factions as
early as 1893, including the Nighthawk Keetoowahs, that refused until
1910 or later to accept the work of the Dawes Commigsion (a, b). These
groups were clustered around Gore and Vian, in Sequoyah County.
13. 1In 1905, knowing that the Cherokes Nation was about to dissolve for
useful purpeses, the Keetsowah Society reorganized. Using a Federal
Corporate Charter from the Territorial District Court in Tahlequah, as
the Keetoowah Society, Inc., this faction attempted to fumction as a
polity composed of a Chief and Council (20 Septembear 1905) for the
express purpose of carrying on the political and social functions of a
Band, but becsuse it omitted opposing factions that arcse after 1900,
never fully again rapresented the interests of the Keatoowah I{ndians as
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a body {(a, b, ).
14, The other main faction, the Nighthawks, some of whose leadars now

errohecusly claim the UKB 1is a splinter of their religious cult,
withdrew from political activity and barred its nembers from affiliation
with any other groups or entities, including christian churches (a, b,
c}.
15. As the number of tribal towns associated with the Nighthawks
dwindled between 21 in about 1900 to 3 in 1937, the rempantz of the
"non-political® Nighthawk faction eventually split into a variety of
factions, including two ceremonial grounds run by factions of Redbird
Smith and his family, as well as the Goingsnake "Seven Clans" fire and
the Four Mothers Nation. Other Cherokee political factions of Keatoowahs
arose, partly due to conhcerns about potential claims, partly to organize
formally as a Tribe. These factions of Oklahoma Keetoowah Cherckees
pulled together a coalition from the horthern 14 counties of Oklahoma
between (920 and 1924 to elect a Chief (Levi Gritts), and an Executive
Council {a, b, <).
16. DPuring the 19308, the Xeetoowah factions, now without any support
from several dwindling groups of Nighthawk separatists, supported the
idea ©f reorganizing all the Keetoowah Cherokees in all the old clan
districts as a united Band. They hoped to avail theeselvas of the
benefits of the proposed lndian Reorganization Act, At a bearing in
Muskogee on 22 March 1934, Keetoowahs showed up in force to presant John
Collier and his staff with a formal petition and letter of endorsement
for the Bili (a, b, c}. Collier complemented the Kestoowah Band's
enthusiasm and understanding for recorganization in a variety of writings
and press releases, Felix Cohen, Associate Sclicitor for the Departhment
of the Interior, carefully monitored their publiec, highly organized
efforts in support of IRA (a, c).
17. The Land Division in the Dapartment of the lntarior concluded in
1934 that while the Cherckee Nation was neither intarested in
reorganizing because most members had abandoned tribal relations, nor
even capable of doing 8o, the Xeetoowah 1ndians were willing and
probably able to reorganize in Oklahoma with great success, if the
factions would only pull together (a, b, c).
i8. Though the participation of Oklahoma Indiang in the 1RA was not
possible until tbe Thomas Bill of 1936 anabled reorganization under IRA
through the OIWA, the Keetoowahg nevaer lost sight of their goal, and the
Keatoowah Society, Inc., sought permission to reprasant the Keetoowah
Indians, including the various factions whose members refused to join
the Keatoowah Society. Inc. (a, b, ¢). This gffort faltered briefly when
Assnclate Solicitor Frederick Kirgis isgsued his Keetoowah Society
Opinion in 1937, saying that the Soclety, standing alona, was only a
sociaty ot the Keetoowah Indims not a Band [wgg_ggi_q_
he De B nier Re i . AN nizg: 19 974
vol. 1 (Nashington. D. C.. U S Department of the Interior, 1975), p.
774) (a. b, ¢).
19. Undeterred, the Keetcowah Indians began working with the
Organization Field Agents through Five Tribes Agency after 1937. It was
only after the Kirgis Opinion that BIA's Five Civilized Tribes Regional
Organization Director A. C. Monahan learnad that the Keatoowah Scciety,
Inc., was the source for all the other factions, and that the
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Corporation had held a Federal Corporate Charter 35 3 political entity
since 20 September 1905. Monahan ordered agents Cwight and Exendine to
aid the factions to reorganize. D'Arcy McNickle's determination of 24
April 1944 found the UKD was a historical tribe. Rather than merely ask
the Solicitor to rewrite the opinion, the Acting Secretary, Abe Fortas,
to request congressional action allowing the UKB to reorganize under
OIWA and IRA.

20. The UKB adopted a Constitution and By-laws. They elected officers
between 1939 and 1946, seating a Chief, Reverend John Hitchear, and a
Council {(a, b, c}. Work among variocus factions united Dost Keetoowahs
{fa, b, c).

2l. Some Five Civilized Tribes Agency employees hoped to use the Band
as a vehicle for restoring the 0ld Cherokee Nation, or at least for
recrganizing all the Cherckee Dawes Commigaion enrolleegs angd thefr
descendants under GIWA and IRA, because the Director of Lands, Land
Division, Department of the Interior, already had decided that while the
Cherokee Nation was not terminated, any new organization of the Cherockee
Tribe would have to he an entirely new entity whose property rights
would stem from the OIWA and IRA.[{MEMO _TQ INDIAN ORGANIZATION, 25
October 1937, from Director of Lands (WDW) to Daiker, Indian
Crganization (163618); see also Solicitor's Opinion, 1 October 1941, 1
op. 1. on Affairs 1076 (U. S. D, I. 1979))

22, The Sacretary determined that an organization of the Keetoowah
Band, made by reuniting the various Keetoowah factions who wanted to
participate, does not conflict with the residval government of the
Cherokee Nation. The latter was to retain its 1907 status, as a body
under a Principal Chief whom the President (later, the Sacretary of the
Interior) appointed to carry out responsibilities regarding the
disposition of the assets of the 0ld Cherokee Nation {(a., b. c}.

23, The UKB carried out its own governmental functions in Oklahoma as
a reorganized body, without interfering with the Cherokee Nation, its
Principal Chief or his functions, because the UKB interests in Cherckee-
related issues was entirely restricted to interests of the UKE
constituency. That constituency consisted primarily of restricted
Indians, non-Dawes enrcllees, and other Keetoowahs who ramained loysl to
the Keetoowah political ideals {(a, b, c}.

24, So, the United Keetoowahs finally decided by 1942 to remain
exclusively a "Keetoowah" polity that would include only those of
Cherokee descent who mat the membership requirements of the united Band
{a, b, c), On 24 April 1944. Assistant Commissioner D'Arcy McNickle
found that the UKB was a historical tribe, and meeting with BlA's Chief
Counsel on 5 June 1944, recommended that Congress pass legislation to
clarify the UKB's status and right to reorganize as a tribe under OlWA
and 1RA.

25. Since the UKE reorganization proc¢ess could not bagin until Congress
agreed to offer the UKB the opportunity to reorganize under OIWA and
IRA, Acting Secretary Abe Fortas, Congressman Stigler and Senator
Thomas, among others, supported the effort, and on 10 August 1946,
Congress did pass the Keetoowah Act as part of a package measure that
included a gift of land to the Cheyenne-Arapaho Tribe in Oklahoma, The
reorganization process took another four years (a, b}.

26. The UKB, incorporating all the factions of the Keetocowah Indiansg of
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the Cherokee Tribe throughout the nine districts of the 51ld Cherokee
Reservation, has reposed its secular governmental authority in the line
of democratically-elected Chiefe (also informally called, in the 1940s,
"Presidents™) Executive CQfficers and Tribal Council under its OIWA
corporate Charter, Constitution and By-iaws, since 3 October 1950 (a, b,
c).
27. Between 3 Cgtober 1950 and 3 CQctober 1960, while the Secretary
retained approval aunthority over the UKB according to the UKB organic
documents. the Secretary could have authorized the Principal Chief of
Cherokee Naticon to act as the Secretary's agent in approving decisions
cf the UKB: but the Secretary made no such delegatrion of authority to
Principal Chief Keeler. Any such delegation of authority would have
expired on 3 October 1950, according te the Department's own
determination (see Letter, 15 October 1961, from Assistant Chief Tribal
Cperations Qfficer Pennington to Muskogee Area Director Virgil N,
Harrington. regarding Farrington's 7 August 1961 inguiry as to the
effact of Saections S, & of the UKB's Charter on secretarial approval
authority after 3 October 1960). Finally, despite undocumented and
spulrious claims to the contrary, archival sources demonstrate that the
Band has continued to survive and function as a tribal entity since
reorganization under one unified government, desplite internal
factionalism characteristic of all governments {(a. b, ¢).
8. When the UKE Council attempted to establish tribal offices at
various sites. and when the UKB created an Enterprise Board and
attempted to engage in economic Jdevelopment ventures to serve its
nembars and finance advocacy activities within the fourteen northeastern
counties of Oklahoma, CNO consistently intervened and wade off with the
oppartunity or spoiled it whenever possible, rationalizing that a UKE
opportunity is a CNO opportunity. For example, the UKB attempted to
develop a bingo business at Roland, Oklahoma, and had arranged an
economic development plan and approached the BIA with a land acquisition
requast, the BIA denied the request, and promptly handed the business
opportunity directly over to CNO. CRO sasily ohtained secretarial
approval of gheir Roland land acquisition request, and now runs Bingo
Outpost on tha spot, while claiming that the UKB is unrecognized,
selling sovereignty, and only wants recognition to do gaming. When the
UKB established over a score of smokeshop operations throughout a three-
county region, CNO and the State cooperated to undermine and shur down
all the operations.{a, b, ¢}
29. In 1987, in the course of intervening to take over the UKR's
opportunity to buy an abandoned horserace track in Rogers County called
Will Rogers Downs, CNO retained a law firm to investigate CNO's legal
status to determinae whether it would be legally possible for CNO to
engage in a horsarace track operation.(DeGeer and Bread, "Federal
Legiglation Affecting Cherokee Nation," Memo to Gene Stipe, Stipe Law
Firm, McAlester, Oklahoma, 2 Novamber 1987) This evaluation of the legal
status of Cherokee Nation of Oklahoma as of Fall 1987 surveyed or
contained:

L Ovarview of the history of the laws impacting the Five

Civilized Tribes

* 19 Treaties with the U, 8. (and limitations imposed tharein)

* Curtis Act of 1898
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L 1901 Cherckee AgQraement

" Chetrokee Constitution

" Jurigdictional Map

" Solicitor Opinions belteved to ba pertinent.

This analysis does not claim that CNO has reorganized under OIWA or [RA,
raferring instead to the 1906 Cherokee Nation Constitutton, as
superseded in the 1976 CNO Constitution, and the legal effect of various
Acts of Congress preserving or limiting CNO's sovereign authorities. The
memo describes limitations onh the inherent sovereignty of the tribe that
congressional legislation has tmposed stince 1893, which only
reorganization under OIWA and IRA could remedy. The memo does not deal
with the relationship between the CHO and the UKB, doubtless because the
authors realized@ the CNO has no soverelgn authority over the UKB. The
memo concluded that CNO's claims to inherent sovermignty are in doubt,
and the writers recommended that CNO comply with all state laws, as a
precaution, in any development venture.{(a, b. c)

30. In 1990, a group of Cherokee Nation of Oklahoma members called the
Reformed Keetoowah Party attempted to sweep out the UKB Counctl,
claiming that the UKB was a subsidtary of CNO and never had been
faderally-recognized, and that the UKB was attempting to start a Civil
War in order to Create a new tribe. An election contest and lawsuit
marred John Ross's succession to the office of Chief. In Novambar 1999,
at the urging of Principal Chief Wilma Mankiller, the BIA's Area Office
diracted staff to review files at the UKB Enrollment Office and compile
a list of UGKB members who never had registered voluntartly in CNO,
finding over 3,000 living members with excilusive UKB enroliment. CNO's
continuous tnterference with internal UKB politica, and an election
dispute in 1990 resulted in a determihation by the Department of the
Interior to force the UKB to operate under a BIA approved Council,
pending a new election.

The 3 October 1950 Charter, approved by Secretary of the Interior
William Warne on 9 May 1950, and the Consatitution and By-laws, approved
by a popular vote by over J0% of qualilied UKB mambars in a
secretarially-authorized and supervised Federal election on 2 October
1950, remain very much intact and effective., Due to secretarial
acquiescence, the Band eliminated secretarial approval of jts
Jovernmental acts as cited in their governing documents by operation of
law on 3 October 1960. Also, the Charter, Constitution and By-laws,
Enroliment grdinances, Base Roll, and many updates as recommended by the
Enrollment and Membership Committee and adopted by the Tribal Council in
individual resolutions from 1950 to the present, show the membarship
criteria and procedures by which the Band has governed tts affairs,
regarding membership.

The issue of UKB membershlip receives more extensive review below.
It ig sufficient here to add that the memberg 0f the UKB Tribal Council
always have participated in enroliment activities and in the
verification of qualifications of prospective members, and always have
approved enrollment updates through formal Council action. Tribal
membership criteria have altered through the years, as conditione and
neads have changed. The 1939 Roll, reaffirmed in 1949, became the
foundation of the Base Roll, subject to amendment in the first five
years after approval in 1950. During that period, consistent with tbe
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1950 enrollment laws, members of 1/4 or more Cherokee ancestry, using
the Dawes Roll or o r b f of Chergk ne

were adopted into the Band. Enrollment activities continued for fifteen
years, In 1963, the UKB Council worked on an updated roster as the
result of additional membership field work, and for a short time, the
enrollment ordinances fegquired new members to prove 1/2 or more degree
of Charokee 1ndian blood. Enroliment work continued sporadically, until
in 1978, when the UKE Council sought aid from Muskogee Agency to restore
arder following the latter years of Chief Glory's somewhat chaotic
administration, and the Enrollment Committee started work on a new
addition of adoptees, under a series of new ordinancas. New additions to
the Roll occurrad through Council resolutions in 1980, and {n another
series of additions, concluding in October 1982,

Using funds from a 1984-1986 $70,000 P. L., 93-638 grant to update
and revise the Roll, the UKB reinvestigated and uypdated all members'
files and brought their contents up to date, with the active cooparation
of Muskogee Agency staff and technical assistance. Comporting with the
termg of the grant, the Enrollment and Membership Committee and
Enrollment Specialist compilad a list of all members who had met the
blood quantum requiremants in effect at the date of sach individual
member's enrollment, then verified which membars were 1/4 or more
degree, and which members had responded to requests for current
information regarding residency, marital status, family status, and
other information, The staff compiled information on deaths since the
last enrollment update. Information regarding members whose files were
incomplete as a resuit of this investigation, inciuding those who were
considered leas than 1/4 degree Cherckee, appeared on a saparate list of
membere whose files were incomplete or somehow deficient, and yet who
weres considered entitled to membership. The band deliverad thase
compilations to tha Muskogee Agency in 1986, and submitted these records
to Fedara)l Diatrict Court for the Northern District of Oklahoma in Tulsa
in 1987, upon subpoena by the State of Oklahoma. as a tribally~certified

roll, Cordels L i ar Wa
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individually, No. 87-2797 U. S. D C.. N. D., Oklahoma. See also:

Appeal from U 8. D. C.. N.D. Okla, D, C, No. B87-C-29-E, 14 March 1991.
UKB h 90 UKB 9-16 16 Septamber 1990 provided

Memberghip Qrginance

that any descendant of 1/4 Cherckee Indian blood of any enrcllee on the
1949 UKB Base Rol)l, or on any other historical Cherokee Roll, shall be
eligible for enrollment in the UKB. Final determinationz of Cherckee
indian blood quantum continue to rest with the UKB Tribal Council. Under
that same ordinance, UKB pembers who held affiliation of any kind with
any other federally-acknowledged tribe were required to relinguish thac
wembership.
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THE TERMINATIOH OF THE UKP

For reasons that shall become evidant below, the UKD hag Aifficulty
responding to the following criteriocn ifn 25 C. F. R. 83 7, requiring the
Band to show that it:

{g) Is not expressly tarminated or otherwiss forbidden to

participate in the federal-Indian relationship by statute.

o ok

In 1991, Congressman Mike Synar (2nd District, Oklahoma) cited in
testimony to a congressicnal hearing a purported 1980 BIA finding that
the UKE had failed to perform is contractual duties under the 1984
grant, because it had not separated registrees of CNO out of the UKR
roll. (. $. Congress, House Interior and Insular Affairs Committea
Hearjngs on 101-116 on FY 1992 Interior Appropriations, United Keetoowah
Band of Chergkee Natjon (11 April 1991)) Neither the hearing's Chair.,
Congressman Les AuCoin, nor another witness, Mr. Ronald Eden, caught tha
patent logical inconsistency in the testimony. in that it would be
physically impossible for any employee of the BIA, howesver prescient, to
issue a finding in 1980 about a contracting party's parformance on a
grant that was not issued until four years later and not completed until
six years later. Further, the alleged "finding" was entirely false. A
simple perusal of the Grant Letter and Final Report from the UKB Counci)
on the completion of the Enrollment Project would have allayed any real
concerns of Congress that the UKB might be incapabls of using P. L. 93-
€38 funds properly.

The real problem was that CNO never wanted the JKB to have separate
Fedaral funds, and certainly never wanted the UKB to have a distinct
Tribal Roll. Although the UKB has made repeated efforts to sort out the
Roll, and though in 1990 and 1993 the UKR Tribal Council was able to
obtain current information (from the Muskogee BIA Agasncy, not from CNO)
regarding the number of UKB members registared at CNO, these numbers
have continued to shift as UKE members have attempted to relingquish CHO
registration. CNO has been distinctly uncocperative since 1980 as UKD
has attempted to develop an exclusive Roll. The CNO eactively has
encouraged UKB meabers to re-register after relimnguishing thair CNO
registration, or has refussed toc accept and record relinquishessnts (even
of UKB officers and administrators). In goma cages, CHNO has igsued
apparently unsolicited original registraticn documents to UKD members
and their families who pever have applied for ragistration with CNO in
obvious attempts to keep records confused, and to substantiate their
claims of dual affiljation. The UKD reguiarly deniss contract services
eligibility to UKRE members when they attempt to use their UKB
credentials to qualify for services, demanding that gnly CNO credentials
are valid. Individuals who offer UKP credentials in the first instance
at CNO service agencies characteristically find great difficuity in
receiving services afterwards, upon displaying valid CNO credenttals. It
clearly 1s inconsistent for CNO to clailm the UKB Roll 1is duplicative of
the CNO register, while CNO simuitanecusily denies the validity of the
UKB Roll. However, as a rule, logical analysis rarely comes into play in
CHG's discriminatory treatment of members of the UKB.

Cherokee Nation of OkIahoma has claimed (since 1979} that all
members of the UKB are eligible automatically for ragistration in
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Cherckee Ratiocn of Oklahoma, because Cherckee Nation of Okxlahoma
raquires exclusivity of "registration” except for members cof the UKB.
This contention is untrue, among other reasons, because many UKE members
are neither Dawes Commigsion Cherckee enroliees nor descendants.
Cheroxee Nation of Oklahoma alsc has contended (since 1984} that all
Cherokes Nation of QOklahoma registrees wera (technically)} eligible for
enrollment with the UKB. CRO is not competent tc make this allegation,
because UKE wembarship 18 a matter for the UKB Council, not any
cfficlal, Council, or agency cof Charokee Nation of Oxlahoma or of the U,
5. to decide. In the Muskogee hearings for teh American lndian Policy
Review Commission on 13 May 1976, Ross 0. Swimmer testified, "I think
that the triba's right to define its own membership is extremely
important.”{AIPRC Final Report, 17 May 1977, p. 522) The American Indian
Policy Review Commission found:
There are two spacific problems facing the Five Civilized
Tribeg: {1) the reliance on the 1907 Dawes Commission rolls as the
gole major determinant of the tribal membarship: and (2) the
ihclusion of the descandants of the freed slaves Of the tribes, as
a result of treaties made after the Civil wWar, on the tribal rolls.
All descendants of those persons on the Dawes Commission rolls
are considered tribal members for purposes of voting in tribal
alections and raferendums, and distribution of judgmant moneys.
Therefore, many persons of very little Indian blood are allowed to
vote in tribal elections, making decisions which may affect their
lives not at all, while affecting Indians greatly.
The other membership preblem plaguing the Indians of the Five
Civilized Tribes is the inclusion of freedmen bands. After the
Civil War, the reconstructicon treaties of the tribaes said that they
would provide lands for their freedmen. These freedmen were given
allotments which have long since passed into fae gimple status.
Howaver, the descendants of these freedmen are considered tribal
marbers bacause of the treaty provisions, 1t seems strange that the
United States has violated almost every provigion of those 1866
treaties, yet it holds the Five Civilized Tribes to their word.
Again, these people do not identify as 1lndians, the Federal
Government does not recognized them as Indians, yet they mnake
decisiong affecting lndians. Clearly, Congress should allow the
trihes a method for restricting their membership to persons of
Indian descent rather than imposing a Federal definition bagad on
descendancy from the Dawes Commission rolls. The final irony of the
gituation ig that, although the tribes must keep the descendants
from the Dawes Commission rolls for trihal political purposes, the
Bureau of Indian Affairs provides services only to tribal persons
of one-guarter or more lndian bloog.{Muskogee hearings, 13-14 May
1977, AIPRC Fipa) Report, 17 May 1977, p. 522)
Cherokee Ration of Oklahoma allows registration for voting purposes for
non-freadman Cherokees of any degree or source of lndian blood, while
the UKB requires the class of future members (i.e., all those adopted
after 1949} to demonstrate 1/4 degree Cherokee lndian blood.

Because Cherckee Nation of Oklahoma never has reorganized under an
OlWA Charter and IRA Constitution, CNO cannot evade rastricticns under
the Act of 1906 preventing Cherokee Nation from adopting new enrcolleesg,
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or a new foll. The 1947 Act required those claiming descent from
Cherokee Nation to demonstrate that descent by proving lines tracing
from persons on the final Dawes Commission Roll of Cherokee Nation. The
UKE are not similarly restricted, because the UKP is not part of or
subordinate to Cherokee Nation of Oklahoma orf subject tO tha authority
of CNO's Principal Chief. Cherokee NHation of Cklahoma contenda that its
reliance upon the Dawes Commission Roll to determine Cherokee descent
and its registration of Cherokee Dawes degcendants iz as good as the
formal adoption of a Roll, for the purposes of proving dual affiliation
of UKB members; but the Dawes Roll is not the UKB Base Roll. CNO never
adopted any new Roll, of even updated the Charokee Dawes Roll, which
closed on 4 March 1907. When the last of the Cherokee Dawes Roll
enrollees dies, the closed Roll will be vacant. CNO never provided for
formal adoption of any UKB members individually or corporately, as
members of an adoption ¢lass, as CNO did in the case of the Delaware
Dawes enrollees. Therefore, looking to the precedent of Secretary Manuel
Lujan's San Juan Southern Pajute determination {1989}, like the MNavajo
Tribe in the early 1980s, CNO today has pno raal tribal rgl]l, except for
the original Cherckee Dawes Roll.

In attempting to comply with the terms of the 1984 P. L. 93-638
Enroliment Update Grant, GOBGl4204002, the Band's Registrar initially
requested the Department's permission to rfely on the 1907 Cherokee Dawes
Commission Roll for information. The Band lacked access to their own
enrollment records, the original copies of which had been in Federal

custody since 1950.(Latter, 9 January 1985, Jane E. McGeisey, Ragistrar,
United Xeetoowah Band, to BIA, Tahleguah Agency, re: "Updating from 1949
Base Roll ) This letter is the sibl [s] know for
alle n th U owah Band gv of
compliance with the terms of the 1984 P. [, 93- SMMJE
Band regolved the problem by relving primarily on the 1949 upiteg
Keetoowah Band Bage Rol]l. The Department's response was unambiguously

clear in saying that the United Keetocowah Band's Base Roll is not, and
cannot be, the 1907 Cherokee Dawes Commiesion Roll:
A memorandum from the tribal registrar is being returned to you due
to non-compliance with the present grant. Yoy g;g ngkgg in with
the 1949 base r - g 3 of
This situation can be cleared ap wlth the Hnakogoa Area Office
Tribal Operations staff when they are assigned for technical
assistance to asgist the United Keetoowah Band in the enrcllment
process shortly,(Letter, 23 January 1985, Acting Superintendent
Ceci]l Shipp, Tahlequah Agency, Bureay of Indian Affairs, to Chief
John Hair, United Keetoowah Band; aepphasis added)
Upon being assigned to supply technical assistance to the Band, the BIA
Muskogee Area Tribal Operations staff should have gupplied the United
#setoowah Band's Registrar with access to, 1if not copies of, the
materials in the 1949 United Keetoowah Band Roll Card File.
Correspondence in the NARA, washington, D, C,, shows that the BIA
tock custcdy of the 1949-1950 Card File supporting the United Keetocowah
Band's 1949 Roll in 1950, However, the Band was unable to find or use
these materials in compiling the anrollment ypdate, and tha BIA made no
disclosure to the Band regarding the location of the Card Fila. For
records on receipt and storage of records relating to the enrol lment and
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reorganization of the United Keetoowah Band, see generally: Central
Classifted Files of the BIA, Department of the Interior. Box 330.
Acceasions S5TA-185. Records for 1948-1952. Cherokee Nation. 00-219
(010.=-020.; 050.-0%9., Box # 12), File # 43292: originally in Box # 36,
Accassions S56A-588, 1-58, 14/46:49-1, 1946. Transmittal letters of Area
Director W. O, Roberts, Five Civilized Tribes, attest to the receipt and
archiving of these materials.

Batween November 1984 and March 1986, UKB enrollment ataff and
members of the UKB Tribal Council compiled a list of all members who hag
met the membership requirements in effect at the date of each individual
member's enrollment, including those on the 1949 Roll. Lacking the 1949
Card File, the Band replaced applications for all 1949 enrolless, Aas
well as all anrclled since them whose file Jackets were incomplete,
defective or missing. The Band verified which members were 1/4 degree
Indian blcod or more, for whom current addressges and other information
was absent, or whose status as active members was otherwise uncertain.
The enrollment staff updated all files and compiled two final lists of
current members as of 1986, including the most current information
regarding residency, marital status and the like. The project staff also
compiled information on deaths since the last enrollment update.

At the end of the project, the Band prepared a current {1986) Roll
of full members in good standing confirmeqd by the Council to be of 1/4
degree Cherckee Indian blood or more. The Band approved a separate list
including Associate or Honorary members. angd full members who at ona
time had been in good standing but whose files still ware incomplete oOr
deficient at the end of the Grant. Some files were impossible to update
despite good faith efforts by the =taff and Council {dus to the members'
failure t0 respond to inguiries and supply a current address, or due to
uncertainty whethar the persons even were alive), Soms Assoclate Mambers
enrolled since 15949 moved to the 1986 list of Full Members in good
standing, due to blood quantum clarifications. Tha final count from the
enrsllment office wag 1376 UKB 194% members. Of the 1949 files, 764 were
amended or updated, either by revisad application or proof of demise,
The new total, including the 1949 Base Roll and 1986 Current Roll, was
6,050, The UKB completed the 1949 United Keetoowah Bapd enrcllment
update, and the Tribal Council certified the sprollment update and the
new 1986 Membership Rall on 15 March 1986,

Tha Band transaitted the updated 1949 Roll, the newly approved and
duly adopted 1986 Membership Roll, and the Final Report of P, L. 93-638
Grant G0BGL42002 to the BIA's Muskogesa office as a deliverable on 16
March 1986. The Band submitted these recerds to Faderal District Court
with a cover note from tha BIA Muskugee Rrea Office, in the course in
litigation in 1937 in 1ia T rd i

d the United -

g re,, Davig ﬂggg. Pistrict Attorney and Davig Moss, individually: M,
Penise Grgham, jndividually, No. 87-2797, U, 8. D. ¢,, N. D,, Oklahoma,,
when the State subpoenaed a copy of the Band's tribally-certified roll.
After the completion of the enrollment project, a series of burglaries
and incidents of vandalism occurred at the UKB haadquarters in
Tahlequah, resulting in damage to or destruction of some files and other
property. However, all aembers' files predating 15 March 1986 had been
certified already as to their status as of that date. Also, increassad
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security at the tribal offices and continuing apdating of files in the
course of conversicon of the enrollment system to automation has improved
record-keeping.

Finally. in 1990, after a systematic review of the United Keetoowah
Band's enrollment and membership files (and a comparison of those data
with the Cherokee HNation cof Oklahoma's data), the BIA Muskogee Area
Office confirmed, that more than 3,000 members of the United Keetoowah
Band, including its Pase Enrollees, never were registerad with Cherokee
Nation of Oklahoma, and therefcre never had any form of dual affiliation
with that entity. Scme 4,700 UKP members aither pever voluntarily
registered with Cherokee Nation of Oklahoma, or once were registered
(voluntarily or involuntarily}, but subsequently voluntarily
relipquished their CNO registration. Since 1950, the UKB has continued
to add to its open Rell, and in 1990 adopted a new Enrollment and
Membership ordinance, which as amended. continuaes in effect. Since 1990,
over 450 enrolled members of the Band wvoluntarily have relinquished
their affiliation with any other Indian entity. Hundreds of the original
UKE members and Dawes enrollees who had registration or membarship in
CNO have died. On 24 July 1992, Rosella C. Garbow, Muskogee Area Tribal
Operations Officer, cdeclared:

This is to certify that records created in 1985 show that the

United Keetocowah Band opf Cherokee Indians in Oklahoma has

approximately 4,700 enrclled members residing within their service

area.

UKB members have continued to relinquish their affiliation voluntarily
with any other federally-reccgnized tribe since that date. The 1986
United Keetoowah Band Roll, completed during the P, L. 93-638 grant, was
known to be an official Tribal Roll for all purposes. duly adopted by
the Tribal Council, and authenticated by the BIA. within the meaning of
Federal Indian Law, in 1991, It is up-to-date, and there aAre ragular
monthly additions through adoption, and clarifications of exclusive
affiliation through relinquishment from Chaerckes Nation af Oklahoma.

Regardless of Dawes dascendency, it is the policy of the United
Keetoowah Band of Cherokee Indians in Oklahoma that all lineal
descendants of the 1949 Base Roll and current roll are automatically
eligible for membership in the Band. Tha UKP hoped that tha anrollment
update and other status clarification efforts would result in separation
of their population from CNO's, and would lead to the developmant of a
UKB land base and separate programs. However, a separation of the two
populations required the cooperation of CNO, and that was impossible for
the UKB to cbtain. As a result, the UKB must continue to finance
litigation tc obtain a clarification of their political and economic
rights. In January 1993, the UKB Council has asked the Secretary to
convene a secretarially-supervised Federal election to amend tbe UKB
Constitution, requiring 1/4 Cherokee bloocd and exclusiva enrollment in
the UKE as qualifications of future membership, while requiring current
members to relinquish affiliation in any other tribe by a set date.

Having reviewed the history of the UKP in brief, the reader should
perceive readily the problems with Mr. Ron Eden's testimony to
Congressman Aucoin‘s committee in April 1991 [at the U. S. House
Interior and Insular Affairs Committee Hearings on 101-115 on FY 1992

Interior Appropriations, ed Keato N n (11
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April 1991)]). The hearing record contained a brief discussion of the
BIA's reasons for moving to rescind the 16 January 1980 Lgtter of
Assistant Secretary Forrest Gerard. Gerard's policy preventad separate
sarvices and land acguisition for the United Keetoowah Band and the
Creek Triba)l Towns. The speakers commented on the autonomous status of
the United Keetoowah Band organized under the 1934, 1936 and 1946 Acts.
Chairman Aucoin then cited what purported to be the Department’'s own
long-standing determination that the Band had failed to carry out its
contractual obligations under one P, L. 932-638 grant. Realizing that
Eden was lpath to agree that the Band was unrecognized or did not
deserve recognition, Congressman Auccin suggested that notwithstanding
other law or equities, the Band did not deserve a chance to contract
services for the beneflit of the Band:
Just one second, Mr., Eden. In 1980, looking at Mr. Synar's
background information, he says on page 4 of his background paper
that, "In 1980, upon reviewing a funding request from the UKB, the
Department of the Interior issued the following policy.” This is
not the full quote but the conclusion of the quote:
There is no justification for contracts and/or grants with UKB
to pravide the same services to those portions of the Cherokee
Nation which would be served under the Nation's contracts
and/or grants. The only funding the BIA issued was & 1984
grant of $70,000 to help the UKB estabiish a tribal roil and
identify {ts unique service population. To date, howavar, the
BIA has concluded that the UKB has failed to accomplish ejither
task.
What about that?
Mr. Eden. Correct.
Mr. AuCoin. Those are the Department's own words in 1980,
Mr. Eden. Well, that iz the policy that we're talking about as a
result of the membership of the Cherokee Natioh and the Keetoowah
Band having the same enrcllment criteria and traced to the sama
base roll. That wag the reasonh that essentially the Gerard policy
was put in place.
Mr. AuCoin. Why did you change the policy then?
Mr. Eden. Well, we started out changing the policy because of
another tribal issue; namely, that the CreeX towns did not want to
continge receiving their services from the Creek Nation.[U. £.
Congress, House Interior and Insular Affairs Committee ggg;ingg on
10i-116 on FY 1992 Interior Appropriations, Un K d
k ation (11 April 1991); emphasis added]
The date "1980" appears several times in this testimony, always aliuding
to a finding of the Department supposedly made that year regarding the
Band's competency to carry out contractual obligations., Eden twice
expressly confirmad tha existenca of that determination in “"the
Department's own words," Eden did not address the discrepency between
the date of the alleged negative "finding" and the data the grant was
awarded, much less admit the "finding" never existed. The *finding" was
a eitation in Cherokee Nation's briefing materials supplied to the
Committee and the BIA. What (g most surprising is that evidently, no one
at the hearing noticed the falsahood due to a strictly "ands-oriented”
agenda.
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Recall Muskogee Area Tribal Operations Officer Rosella C. Garbow's
24 July 1992 finding that the UXB has an Oklahoma resident population,
and service area population, of 4,700, of whom nearly 4,000 now are
exclusive UKB members, The Band received Ron Eden's 24 August 1992
determination as Acting Assistant Secretary that the UXKP is an
autonomous, federally-recognized American Indfan Tribe, entitied to
separate services and land acquisition in Oxlahoma. The glleged "“19860
decision of the BlA" only would be significant -- if it existed --
because it purported to reflect on the guastion whether the Band
deserved to serve its own needs, or whether the Band and its mambers
should be gompelled to rely on Cherokee Nation of Oxlahoma for programs
and services. The implication is that the Band was incapable 0of meaeting
contractual obligations. The alleged BIA determination obviously could
not have heen a 1980 "decision™ by the Department of the Interior on the
UKB’'s ability to provide satisfactory performance on a 26 November 1984
P. L. 93-638 grant.

The purpose of the 1984 grant was not to anabla the Band to
"identify {the UKB']s unique service popuiation," simply by declaring
the roll exclusive, once complete. The purpose of the grant was to allow
the UXB to update and verify the contents of individual members’' files,
in erder to correct the 1949 Base Roll and to update the current rell so
that the Band cculd identify its exclusive membership.(Latter. 24 July
1992, Area Tribal Operations Officer Rosella C. Garbow TD WHOM IT MAY
CONCERN) Without additional clarffication from the records of CRO
registration, as confirmed by the BIA after the compiletion of the
project, identificatien of the unigue UKB service population (comprised
of those who never had been citizens of any other recognized tribe, and
who had relinquished any CNO s£tatus) would have Dbeen impossible,
Identifying the UKB's unique population has ¢ontinued to be challenging
since 1986, bacause CNO routinely re-registers UKB asmbers who
relinguish CNO registration, without their consent or knowladge. CNO now
requires UKB members to "show good cause® and imposes a 180-day waiting
period before honoring relingquishments. With paople supposedly ¢clamoring
to register with CNO and over 150,000 on the CNO registry, 1t 1s
amazingly difficult for UKE members to pravant CNO from reglstering
against their will.

Apparently, Congressman Synar‘s briefing bookx did not contain a
copy of the P, L. 93-638 contract ietter to the UKBE, correspondence and
reports generated during the project, or the Band'a voluminous Final
Report on the Grant, because that document would have ghown the purpose
of the Grant and its successful completion. The BIA and Congress ignored
the Band‘s submission 0f the Final Report, the amandad 1949 Base Roll
and updated 1986 Recll. Congressman Aucoin concluded with a final
gquestion:

[A)ssuming noO enactment in 1946 or any other year allowing the UKB

to organize under section 3 of the Oxlahoma Indian Welfare Act,

would or could the BIA recognize the UKP as a naw tribe or band?

Amplify that for the record because obviously Mr. Synar beliaves

that there may be the need for a record to be laid and perhaps

legislation to be amended. ([U., S. Congress, House Interior and

Insular Affairs Committee Hegrings on 101-116 on FY 1992 Interior

Appropriations, United Keetoowah Band of Cherokee Natjon (11 April



179

28

1991131 :

The only item the BIA used to "amglify the record” was the Kirgis
Keetoowah =-- Organjzation as a_Band Op:inion of 29 July 1937. The
Department found i1t inconvenient to cite Acting Secretary of the
Interior Abe Fortas‘'s finding. supporting the plan to allow all the
various factions of the Keetoowah Indians to reunite and reorganize as
a Band.{Senate Report 79 Cong., 2nd Sess., No. 978, 1946, Testimony of
Acting Secretary of Interior Abe Fortas; see also, House Report 719th
Cong., lst Sess.. No. 444, 1946 and House Report 79th Cong., 2nd Sess..
No. 270%, 1946) The Department cofiveniently forgot that there already
was a Federal Charter for the Keetoowahs in 1%0S. The BIA and Congress
refuysed to refer to recotrds of the Organization Field Agents from 1937
to 1946, or te the legislative history of the 1946 Act, that showed why
and how the UXB was recrganized. The Department ignored the 24 April
1944 determination of Assistant Commissioner of Indian Affairs for
Tribal Relaticns Branch D'Arcy McNickle, which recommended that the
Department jettison the Kirgis Opinion as fatally defective, IT is worth
the reader's while to review this decument. sa it is reproduced here in
its entirety. It was this determination that reflected the Secretary's
views 1Iin recommending the passage of the 1946 Act as a measure
clarifying the status of the UKB:

In 1937 the Seclicitor's Office ruled that the Keetoowah
Society of Cherckee Indians was not a band for the purpose of
organizing under the Oklahoma Indian Welfare Act. The opinion
characterized the organization as "a sgsecret gociety represanting
the most congervative portion of the Cherokee Indians*, and having
for its objective in the beginning, opposition to slavery., and
subsequently opposition to allotment, Tha Solicitor's decision was
based largely on information obtained from a report compiled by
Charles Wisdom, an anthropologist attached to the Indian Office.

Mr. Wisdom in axamining into Cherokee history made these
conclusions: {1) That while the name Keetoowah was derived from an
ancient town, there is no histerical connection batween the society
and that original political group; (2) That there exists only a
cultural and mystical relationship betwaen the two.

Using the foregoing information the Solicitor, in rejecting
the Keetoowah Sgciety's request for reCognition as a band, held
that a band is a political body. having the functions and powers of
government. Likewise, it must possess a common leadership,
concerted action and a well-defined wmembership; moracver, the
membership 15 tysted rimar birt

. The opinion drew a distinction between the Keetoowah
Society and the Creek towns, heolding that the latter were
independent units capable of political action and particularly the
initiation of hostile proceedings; not only were they the
functioning political subdivisions of the Creek Confederacy or
Nation, but they were the original independent units of government
of the Creek Nation. The Solicitor went on to say that "nheither
historically or actually" was the Keetpowah group a governing unit
of the Cherokee Natrion but rather it was a sociery of citizens
within the Nation with common heliefs and aspirations.

This argument of the Solicitor’'s 0Office accepts as facr a
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fiction which, for its own rTeasgons, the United States Government
has insisted on treating as a fact for more than a2 hundred years.
There was not aboriginally a Cherokee Nation. There were among the
Cherckee people a number of towns and there was an elaborate
interrelationship between these towns, as there was also
intertribal relationships 4s betwesan the Chercokees and the variouys
tribes in the Tennessee valley and along the Eastern Seaboard. The
Cherokee people were located in four general areas, raferred to as
the Lowar Settlements, the Valley Settlements, the Middle
Settlements and the Overhill Settlaments. In a recent styudy of the
Cherokee s published in Bulletin 133 of the Smithsonian Instituytion
by Dr. William Harlen Gilbert, Jr. (1943), the following passaga is
found:

The central area of the Cherokeas, comprising the Kituhwa

{Middle) and the Valley Settlements, was the heart of the

tribe,

Later, during the Revolutionary course [and)] after the removal in
1838 only fragments of the people ramained. Quoting again from
Gilbert:

By far the largest and most important of the remnantal

Cherokee groups after the removal were those clustering around

the juncture of The Ocona and Tuckaseegee Rivers near the old

settlement of Kituhwa in the heart of the o0ld Hiddle

Settlements.

Moreover, the term "Kituhwa" (Keetoowah) {5 used to designate
one of the two dialects still spocken in the Eastern Cherokee area.

The foregeing information lends considerable color to the
contentjion of Mr. Boudinot, namely, that the term "Cherokea” never
should have been taken as a tribal name; that in actuality
"Cherckeae” is derived from "Tsalagi®™ which may or may not have been
used by the Cherokees thamselves -- Boydinot claims that it was a
place name of minor importance, not properly a tribal designation,
Mooney's article in the American Handbook ohgerves that the people
also called themsalves "Ani<Kituhwagi® meaning "People of Kituhwa®,
which he describes as "one of their mwost important ancient
gettlemants”". Mooney also points out that the Dalawares and other
tribes called them "Kittuwa“®,

At the very least, then, the term "Keetoowah® was originally
the pame Of a Cherckee town, perhaps the most important of tbe
ancient towns; and in its hroadest implication it may be that the
term is a more appropriate cognomen for the entire peopla. Taking
it at its least implication, Keetoowah is, historically at lesast,
on a par with the Creek towns in that it was originally an
independent unit of government. Hence the Sclicitor is wrong in
saying that Keetoowah was not historically a governing unit.

Next it remains to explcre whather the original significance
ot Keetoowah, as being somahow assoclated with the heart and the
center of the Cherokee people, want with the pecple whan they were
axpellad from the original homeland. The Solicitor assumes that the
contrary was true: that the term was only resurrected in the
stressful days before the Civil War when the Charckee pacple found
themgelves split on the slavery issue, and that it was again
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invoked whan the fact of tribal dissolution approached. As 1 peint
out above, the Solicitor characterizes it as a gsecret gociety. The
question degserves mora research than it has had up to now. Emmett
Starr in the "History of the Cherokee Indiang® {quoted by Wisdom),
presents factse which indicate that Keetoowah was a living thing and
that it went with the paople. Writing about Red Bird Smith, who was
the moving spirit in the founding of the Night Hawk Branch of the
Kaetoowah organization, Starr points gut that Red Bird was born
near Fort Smith, Arkansas, in 1859, while his parepnts were enroute
to Indian Territory, and that his father, Pig Red Bird (the name
Smith was added by white people}, was an ardent adherant of the
ancient ritpals and customs, which he taught to his son. Red pird
than went oh to become one of the Chief expounders of the religious
beliefs and moral codes of the old life, When the Keetoowahs
drafted their constitution in 1858, they did so not as a private
and exclusive soclety, one feels, but as a group of trustees might
organize in order to keep intact the property and the spiritual
estate of the paople facing paril. Praviously, there had been no
occasion for such formal organization because Cherokee laws and
customs had continued to function. By 1858 many non-citizens had
come into the Nation, factionalism became strong, and it was
necessary to adopt measures in self-protection. The Keetpowahs even
adoptad a flag in the heat of the Civil War, around which they
rallied support for the cause of the North. In February 1863 they
abolighed slavery unconditionally and forever {Mooney). In all of
this that acts as a nation, certainly, not as a private, voluntary
association.

The record, incomplete as it 1s, seems clsarly to indicate
that the Keetoowah group, whether we call it a society, a faction,
or a band, did exercise independent political action, even to the
point of initiating hostile proceedings. It has bean a formally
organized body at least since 1858, with representative districts,
and for many years it had a common leadership. The fact that the
original bedy split inte factions ought not o persuvade our
Judgment as to the true nature of Keetoowah. At present theare ie in
evidence a real desire on the part of all factions to reunite in a
common organization.

In considering the status of the Keetoowah asspciation, ohe
ought not to lose sight of the total history affecting the Cherokee
Indiang. As I pointed out earlier, the United States government
insisted on treating with the Charokee Nation when thers was no
such entity, and more than there ever was a Creek Nation. The
pressureg exarted by the United States Government resulted in
producing numercus countarpressures within the Cherokee socisty.
Those elemants within the tribe who were compliant and willing to
concede the demands made by the Untied States in time were
recognized as comprising the corpus of the tribe; those who
regieted were traated as a malcontent minority. At a most critical
juncture in Charckee history, on Janvary 31, 1899, a general
elaection wAE hald for the purpose of accepting the Dawes Commission
terms. The Keetoowahs, that i1s to say, the Indian elewmant off the
Cherokea Tribe, refused to participate and as a result their
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interests were defeated by 2015 votes, The membership of the group
was more than sufficient to carry the slaction tf they had mustered
their full strength. From this indication we gather that at that
time the Keetcowahs actually represented a majority within the
tribe.
The Keetoowahs themselves have naver accepted the view that
they are not "the people’ and that they do not speak for the real
interests of the ancient Cherokees world. They continue to this day
to speak and act in all patience as if the decrses of the courts
and the acts of the Congress had never been. But they are still
puzzled at the failure of the United States to understand the
simple rthing they have always said, namely that Keetocowah is

Cherokee and should never have been considered anything slse.

I propose that we bring this matter again to the attention of
the Solicitor and try to get a revision of the 1937 opinion.
{Pogition Paper on the UKB, 24 April 1944, D’Arcy McNickle)

In light of this memo, it is clear that the 1946 Act that followed was
not a Federal acknowledgment bill at all. As history shows, the
Sacretary simply abandoned the Scolicitor’s Opinion and promoted atatus
clarification leg:islation. Congress even accepted without questjon Ross
0. Swimmer's bizarre story that Congress recognized the UKR in order to
accomodate Principal Chief W. W. Keeler in gome way, although Xeeler's
appointment to the Executive Committee of Cherokee Nation came two years
after the passage of the 1946 Act. Keeler was not Principal Chief of
Cherpkee Nation until several months later, when the UKR reorganization
process was virtually complete.

Disregarding all legislative precedent and the 100th Congress's
repudiation of termination, Congress passed Amendment 96 to the FY 1992
Interior Budget, agreeing toc delete funding for the United Kestoowah
Bangd of Cherokee Indians in Oklahoma, providing further ip the
legislative history that until such time as Congress enacts contrary
legiglation, Federal funds should not be provided to any group other
than the Cherokee Nation within the jurisdictional area of the Charokee
Nation., Unless the UKB is able to move entirely out of Oklahoma, the
" result was this technically deficient language, which nonatheless
fepresents the express legislative tarmination for ths purposas of
eiligibility of the first tribe since 1962:

. . until such time as legislation is enacted toc the contrary,
none of the funds appropriated in this or any othar Act for the
benafit of Indians residing within the jurisdicrional service area
of the Cherokee Nation of Oklahoma shall be expendad by other than
the Cherokee Nation, nor shall any fundas be used to take land into
trust within the boundaries of the original Cherokee territory in
Oklahoma without the consent of the Charokee Nation.
As Acting Assistant Secretary, Ron Eden igsued a determination aon 24
August 1992 that the UKB is entirely separate and autonomous from CNO,
and is recognized as a properly organized OIWA and IRA tribal government
that neither has been terminated nor bharred from the Federal-Indian
relationship.
Meanwhile, the nebulous status of CNO continues to receive blanket
endorsements from the BIA and summary approvals of Congreas. With the
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approval af the Secretary, the Councils of CNO and the Eastern Pand of
Cherchee Indians of HNorth Carolina adopted a concurring resolution
without notice to the UKB in August 1992 that they are the sole
federally-recognized Cherokee tribes. Principal Chief Mankiller
announced in January 1993 to all U. S. governors that the UKB (s an
unrecognized Indian group. While claiming that she has made the
rasolution of <2ifferences with the UKB a petsonal and political
priority, Mankiller has campaigned for the express legislative
termination of the UKB. CNO has signed a new self-governance progtam to
take effact in October 1993, and enjoys piecemeal! restoration of the
inherant sovereignty of Cherokee Nation under the 1906 Act, based
largely on the misconception that the CNO is organized as a democratic
OIWA and IRA govermnment. In a Letter, 7 July 1993, from John Rogs, Chief
Spokesman, to Rosella C. Garbow, Director. Training and Operations. BIA,
Muscogee Area, asking for clarification on the following points:

1, Has the Cherokee Nation of Oklahoma ever proposed having

an ¢, 1. W. A. election to adopt a Charter?
2. Does CHNO claim to have a Charter?
3. Does CNO claim to have a "blanket concurring resolution
from the UKB for CNC use of the UKB Charter?

Rosella C. Garbow initialed the memo and advised that tha anawer to all
three questions was, "No.” There will be no level playing field bhetween
the CNC and the UKB, as long as Congress and the BIA authorize CHND's
continuing attack on the UKB's sOvereign interests. 1f rthe fate of the
UKB serves as precedent, no other small recognized triba is safe.

This concludes the UKB's formal response to CNO's 1991 demand that
the UKB submit to the Federal acknowledgment process to regain its
status as a federally-recognized Tribe. The UKB cannot submit to the
acknowiedgment process, because according to Mr. Peter Taylor, formerly
of the Senate Committee on Indian Affairs staff, tha UKB is de-facto
tetminated, or forbidden to participate in the Federal-Indian
relationship, at least within the original territory described in the
1950 UKE Charter. While refusing to serva the UKB or put lands in trust,
or even to finance an IRAR election to amend the UKE Constitution due to
the effect of Amendment 86 in P. L. 101-116, the BIA claims that the UKB
is non-terminated; and szince the UKBE still is listed as federally-
acknowledged, the UKB cannot petition for acknowledgment because the
Band is recognized. However. the Band is ineligible for ANA funds to
document a Federal acknowledgment petition because ANA/IHS presumes the
UKB is terminated and barred from recognition. CNO declares now that the
UKB does not exist, and that it never did, so that the UKB never was
recognized, and never was terminated. Therefore, tha lagislative
termination of the UKB 18 the termination that never was, and represents
the weirdest paradox at Federal-Indian law: unrecognized/recognized,
non-terminated/teérminated. A gquantum physicist couldn't make sense oOf
this quadruple negative, But any school child can sse there's a naked
emperor in there somewhare.

Congress, tribes, and the American people can learn important
lesgons from the protracted travail of the UKB. The UKB is a
congressionally recognized tribe, while CNO is an administratively
condoned, legislatively diminished tribe unorganized within the meaning
of OIWA and IRA. In the interests of fair play, futurs claims of those
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attacking tribal sovereignty should receive far more scrutiny. Claims
that a particular tribe's sovereignty can still be suspect after it has
reorganized should be the subject of thorough investigation. The reader
may be sure that the UKB will pursue exactly such an investigation in
this case. The United Keetoowan Band of Cherokee Indians in ©Oklahoma
offers the following documented briefing as the Band's only available
recourse in view of Cherokee Nation of Oklahoma's campaign of political
libel. Suypporting docwments are at the UKP Office. at 2450 S. Muskogee
Ave.[(P. O, Box T46), Tahlegquah, OK 74464 (918) 456-5491.
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Using khe foregojng infcrmation the Sollcitoer, in rezectins
the Keetoowah 3Scciety’'s treguast for racagnition as a band, held
that a band is a political body, having kthe functions and powets of

Fovernment . Likewisa, [t must possess a common leadership,
concerted action and a well-defined membership; morecver, the
membership is perpstuatad orimarily by birth, marpiage, and

adoption. The opinion drew a distinction between the Keetoowsh
Society and the Creek towns, holding that the latter were
independent units capable of palitical action and particularly the
initiation of hostile proceedings; net only were they the
functioning political subdivisions of the Creek confederacy or
Nation, but they were the original independent units of government
of the Creek Nation. The Solicitor went on to say that "neither
historically or actually” was the Keetoowah group a governing unit
of the Cherokee Hation but rather it was a society of citizens
within the Nation with common beliefs and aspirations.

Thls argument of the Solicitor's Cffice acgcepts as fact a
fiction which, for its own reasons, the United States Government
has insisted on treating as fact Eor more than a hundred years.
There was not aboriginally a Cherokee Nation. There ware among the
Cherokee people a number of towns and there was an elaborate
interrelationship between these towns, as there was also
intertribal relationships as between the Cherdkees and the various
tribes in the Tennessee Valley and along the Eastern Seaboard. The
Cherokee people were located in four genelal areas, referred to as
the Lower Settlements, the Valley Settlements, the Middle
Settlaments and the Overhill Settlements. In a recent study of the

H
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Cherakas pubilzhad in 3ulletia 133 of the Imi*hsonian Instituti:n
by William Hirlen SGilzarz, Jz. {1342), the following padsage is
faynd: "The entral ar:a of the Cherokaes, comprising the Kituhwa
{Middle; and she Valley Setliementx, was the heart of the tribe.”
Later, during the Revolatlaonary course aiter the removal in 1333
only fragments ¢f the pacple remained. Quoting agiin from Gilbesk:
"By far the largast and most impartant Of the remmantal Cherckee
groups after the removal were those clustering around the juncture
9f The OQcana and Tuckaseegee Rivers near the 9ld setbtlement of
Kituhwa in the heart of the old Middle Settlements."

i vas, the tarm “"Xituhwa"{Keetoowah: is used to designate
one of The Two Jialactz s3till spoken in the Eastern Cherckee area.

The faraqgoing information lends considerables color to the
cantantion 3% Mr. 3Ioudinot, namely, that the tarm "Charokes" never
should have begen taken a3 a tribal name; that in actualify
"Cherak=e" (3 2arived Irom "Tsalagi®™ which may or may not have been
used by the Theroks2s themselves--Boudlinot claims that it was a
place name 2f minor importancz2, not properly a tribal designation.
Mooney's arsicle in the American Handbook observes that the peoplas
3lz3 callad “hemselves "anti-Kituhwagi"™ m@meaning "People of
¥ituhwa", whizh he describes as "one of their mogst important
ancient settlaments.” Mooney also points out that the Delawares
and other =zibes called “hem "Kittuwa".

At the very least, then, the term "Keetoowah" was osriginally
the name of a Cherokee town, perhaps the most important of the
anclent towns; and ip its broadest implication it may be that the
term ls a more appropriate cognomen for the entire psople., Taking
it at its least implication, Keetoowah is, historically at least,
on a par with the Creek towns in that it was originally an
indepandent unit of government. Hence, the Soliciter is wrong in
saying that Keetoowah was not historically a governing untit.

Maxt it remains to explare whather the original significance
of Kegtoowah, as heing sqomehow associated with the heart and the
center of the Cherokee people, went with the people when they were
expelled from the original homeland. The Solicitor assumes that
the contrary was true; that the term Was only resurrected in the
stressful days before the Civil War when the Cherokee people found
themselves split on the slavery issue, and that it was again
invoked when the fact of tribal dissolution approached. As 1 paint
out above, the Solicitor characterizes it as a secret soctety. The
question deserves more research than it has had vp to now, Emmett
Starr in the “History of the Cherokee Indians" (gquoted by Wisdom),
presents facts which indicate that Kestoowah was a living thing and
that it went with the pegple. Wrliting about Red Bird Smith, who
was the moving spirit in the founding af the Might Hawk Branch of
the Keetogwah organizatign, Starr points out that Red Bizd was born
near Fort Smith, Arkansas, in 1850, while his parents were snrouts
to Indian Territory, and that his father, P{g Red Bizrd (the name

2
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Smith was addyd Gy wWRITY suedplal, was an ariint adherant of The
ancienty riz2als and zistams, wWhich e E3ught T hiz zga Red Birz
then went 3n k) hacime on2 I She Thisf sxpcoundazs of the religious
beliafz apd mozay 2ades 32 the ald 1ifz, when the Keetiowahs
drafted their conastitut.an ia 13%3, thay 2.2 20 not az a privat:
and excluzive zcciaty, aore fzels, Bub 35 3 tip of bzustazs migho
oerganize in crdaz LS kes g intact the praperty and the spiritual

estate of a people facing periil. Previousls, there had besn nc
occasion for such Eormal organization becauze Cherokee laws and
cusktoms had? continued L2 function. @y 195%% many non-citizens had
come intc the Hation, factionallsm hegcame strong, and 1t wa:s
necasgary Lo adopkt messuzas n seif-proteczion. The Kaetlgwahs
evan adoptad a £lag in the heat 2£ the It %5z, arosund which thav
zalliied sueppert £or the Zauzz 2 the Morth. 2 February L3262 they
apolished slavery uncondicisnally and foravas Meon2yl. In ail of
this they act22d as a natian, <2=tainly, not az a grivats, voluntary)
agsogiatien.

The recozd, incomplete as it {3, sesms :cilearly to indicat:
that the Kestoowah 3roup, whether we cail it a seciety, a Eactlon,
or a band, did exercise independent politics: action, 2ven to tn=
peint of initiating hostile procsedin 13 %as been a formally
organized kbody at least sincs 1353, w:.ﬁ L-;:asentative districts,
and for many years lt had a common leaderzhi The fact that tha
original body split intoe facrions ought not to persuads our
judgment as to the true nature of Keetoowah. AL present thers is
in evidence a real desire ¢n the part of al; factions to reunite in

a common organization.

Membershlp, according to earlier information, was woluntary -
and was restricted to Cherokee Indians ©of one-half or more degree.
This was a factor in leading the Solicitor to hold thar the group
could not be classed as a band. Mr. Boudinot now informs us {see
his letter of April 11, 1944} that the previous informaticn was
incorrect; that as a matter of fact, membership is acquired as a
right of birth. The Constitution of 1858, when 1t is translated,
should throw some light on this peint.

In conslidering the status of the Keetoowah association, one
cught not to lose sight of the total history affecting the Cherokee
Indians. As I pointed out earller, the United States government
insisted on treating with the Cherokee Nation when there was hno
such entity, any more than there wasz ever a Creek Hation. The
pressyres exerted by the United States Gavernment resulted in
producing numerous counterpressures within the Cherokee society.
Those elements wlithin the trlbe who were compliant and willing to
concede the demands made by the Unlted States in tlme were
recognized as comprising the corpus of the tribe; those who
resisted were treated as a malcontent minority. At a most critical
juncture 1n Cherskee history, on January 31, 1899, a general
elaction was held for the purpose of accepting the Dawes Commission
terms. The Keetoowahs, that is to say, the Indian element of the

3
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Iherukee tribé, refused Lo carticlipate and as a rasult thelr
intereats wers defaated 7,015 votas., The membershlp of the group
was mors than sufflsiant ta tapzy the election if they had mustered
thelx Full strength. From this indicatlion we gathar that at that
time the Hestszowahs actually zepresented a majority within the
txibe. '

The Keetoowahs thamselvez have navar accepted the view that
they are not "the people” and that they do not speak for the real
intezaests of the ancient Cherokee world, They continue aven to
this Jday to zceak and act in 311 patience as i the dacress of the
zourts xnd She act: of the Jongrass had never been. But they are
grill puxzled 3t %tha Esilura 2% “he United Statz:a to understand the
gimple thing they havs: alwars said, namely, that Keeboowah 1ia
Sharake2 and shonld navar have bdeen considersd anything alase,

I propese that we Drling thiz mattar again to the attantion of
tha 3eliciter and w2y %3 et s revislon of the 1937 apiniaon.

D’Arcy McNickle
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AN HISTORICAL OVERVIEW OF THE UKR

BY John Ross

THE UNITED KEETOOWAN BAND OF CHEROKEER INDIANS IN ONLAHOMA (UKR)
is a federelly recognized Pend of Cherokees which has ¢ll the
soverelgn rights es all other federaslly recognized tribes in the
United States. This soversignty of the UKD comes from the
KEETOOWAH PEOPLE and NOT from the federal government. The people
themselves ere supreme and heve the absolute power in their right
to govern themselves! This se)lf-governance right 1s above
politics, states, nations, end governments and binds the UKD
mambers together. ‘THIS IS THE POLITICAL SOURCE OF GOVERMMENT -

FROM THE PEOPLE!

The Keetoowah legends originated in ancient times and the stories
have been orally pessed through the generations. The lagend
reveals the Creator named the people "KEETOOWAH,® which mesans
"PRINCIPAL PEOPLE" or "PROTECTED PEOPLE.” The word “Cherokea®
has NC meaning in the Cherokee Language; 1t is simply a version
of a Choctaw word seaning "Inhabltants of the Cave Country.”™

When white people came to this country, Indiens hed all sovereign
powers. As time pessed, the Keetoowah/Cherokee people lost most

of their powers as treaties were made with the United States
Government; treaties which inhibited end lessensd the rights of
Indian peaple. These U.S, treaties did WOT creata additionel

rights foxr Indiens.

Before the year 1812, the governments of Indien tribes were

equal to the U.3. Government. However, the U.S5. Government
asserted power over e¢ll Indian people and governments. The U.5.
Supreme Courts have ruled the U.8. Constitutlon has complete and

absolute control over all Indlen affalrs, that Indiasn peuopls sre
"wards® of the (.5. Government and "pleced®™ the subjact "wards”
under the guerdlanship of the United States Governsent.

In 1859, the Keetoowah Society adopted a Constltution and had a
membarship limited to fullblood Keetoowah/Cherckses whe opposed
the interventlon of *"mixed blood™ people 1ln internal atfairs.
puring the Civil War, the fullblood Keetcowah/Cherokes Indisns
slded with the North (Union) whilla the mixed blocds Jolned the
Confederacy (South). Durling the Clvil War, the Keetoowah Society
adopted & flag and, in February, 1863, passed a law which
unconditionally abollshed slavery forever. In the »id-1890's,
the U.5. Congress approved the Dawes' Act whlch provided for the
allotment of lands belonging to the Five Civilized Trlbes.

Then, in 1898, the Curtis Act wes spproved by Congress to abolish
the court systems of the Five Clvillized Tribes and the original
Charokee Nation was forced Into allotment. The white psople had
brought with them the English concepts of land ownership and this
concept was not understood nor desired by the Kestoowah/Cherokee

people.

86-834 95-7
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AN HISTORICAL OVERVIEW OF THE UKB
Page 2

After much harassment and force from the U.S. GSovernment, the
Keetoowah Society met in 1901 and reluctantly voted to <comply
with the Dawes' Act requirements. Redbird Smith, a member of the
Xeetoowah Soclety, adamantly opposed the actions and decislon of
the HKeetoowah Society and, with hilas followers, formed the
teligious organizatlon of the MNighthawk Xeetoowahs, hever to
patticipate in the Kestoowah Society again.

While congreszional legislation was pendlng in 1903 for the
abolishment of the government of the Cherokee Mation, the Council
of the Keetoowah Society appeared before the Federal Territorlial
Coutt, Tahleguah, requested and were granted an incorporation.
The Keetoowah Society, InCorporated, recognized the urgency for
an organization to <carry on the following £for the Cherokee
people:

1. To teplace the defunct Cherokee Nation.

2. To protect the rights of Cherokee lands and monies.

3. To protect unsettled claims agalnst the U.S.

Governmentk .

The Kestoowah Soclety, lncoporatsd, sought congressional approval
Eor a lawsult agalnst the federal government on eleven claims
{said approval for only nine claims was granted in 1924). Prank
Boudinot and assoctates, C.C. Calhoun, Ralph Case, and Frank
Mebeker, were contracted to pursue the claims. These attorneys,
at their own expense of thousands of dollars, employed expert
accountants to audit the records of the Eedersl government for
the preceding one hundred yeoars. Tha accountants discoverasd
numercus large amounts due the Charokee psopls.

In 1939, some 1leaders of the Keetoowah Soclety, Incorporated,
sought organization as THE UNITED KEETOOWAH RAND OF CHEROKRER
INDIANS IN OKLAHOMA., In 1946, this organization was authorizaed
to organize under the OKLAHOMA INDIAN WELFARE ACT OF 1936. The

UKB becama the successer of the Keetoowah Socisty, Incorporated,
of 1905 and the Xeetoowah Soclety of 1839, This organization 1»
NGT to be confused with the non-fedsrally recognized religious
group called the Nighthawk Xeatoowahs (members of the Charokaas

Nation of Oklahoma -~ CNQ))

On October 3, 1950, the UKB overwhelaingly approved the UKB
Constitution and By-Laws and the UKB Corporate Charter by
zeferendum vote. Today, 1993, there are approximatsly seven
thousand, wsix hundred (7,600} NKaatoowah membars (membarship
requirements - one~-fourth to four-fourths degres of Xestoowsh/

Cherokee Indian bloecd}.

In 1970, the Cherokee Natlion of Oklahoma finally recsivsd
approval to SBLECT (not elect) a chief, Prior to this decislon,
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the "Chief® of CNOC was SELERCTED by the U.5. President and
selection wes made only to estebllsh a liason for oil end gas
leases. The *Chief” of the CNO ACTUALLY HAD NO AUTHORITY TO ACT
OH BEHALF OF THE CHEROKEE PEOPLE! There was MO elected Counc:il
of the CMO from 1906 until the adoption of & CHO Constitution in
1976 and AFETROVED OMLY BY THE COMMISSICONER OF INDIAN AFFAIRS
{adminlistratively approved), unlike the UKE which was approved by
the U.S. Congress (legislatively approved). THE CHEROKEE NATION
OF OKLAHOMA DOES NQT HAVE A CORPORATE CHARTER!

After the adoption of a CNC Constitution [n 1976, the Bureau of
Indian Affeirs gave technical essistance for funding to the CNC
organization, manipulatively diverted funds, programs, and lands
from the UKB to CNO through the subterfuge of W.W, Keeler, Ear.
Boyd Pierce, the BIA, the Oklahoma Congressionel Delegation, ani
the federal government. THIS MASTERED SUBTERFUGE CONTINUES TC
DATE!

In 1979, the BIA denied funding to the UKE and denied a UKE land
base request in 1985, The UKE has NQT received ANY FEDERAL

. A grant of $70,000 was
received by the UKD in 1984 for an enrcllment update. Hany UKB
members are denied federal services contracted by the CNO due to
prejudices by the CNO toward the UKB. Host of the injustices
done by the CNO are documsnted and sent to BIA offlces in

Washlngton, D.C.

In 1989, the UKB sued the Secretsry of tha Interior to place
lands in trust and to receive separste federal funds in the O1ld
Cherokee Nation Territory. The Secretary of the Interior ststed
in Federal Court that the UKB WAS eligible to receive PL #93-638
fedarsl funding but denied the acquisition of trust lands except
through tha CNO consent. Immedlataly, the CNO 1instructed the
Oklahoma Congresslonal Delegation to deny the court-related
decision of PI, #93-638 funding for the UKB. This was immadiately
acconaplished through the efforts of Congressman Mike Syndr and
Senators David Boren and Don Bickles by the passage of Amendment
#86. The Oklahoma Congresslonal Delegatlion ulitimately deprived
eastern Oklahoma of thousands of dollars and jobs through passage
of thls smendment, not to mention human rlghts vioiations wunder
the U.S, Constitutions, Fifth Amendment, Cherokes Batlon of
Oklahoma has repeatedly attempted to legdlly termlnate the UKB
through the Bureau of Indlan Affalrs, Theze attempta were
unsuccessful so Congressman Mike Synar and Senator Don Blcklas
have been directed by the CNO to effect political termlnation

of the UKB, and a defacto terminatlon has been accompiished.
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Regretfully, the top posltions of the BIA ares cffice are held by
Cherokee Wation of Oklahoma mambars. Thus, a econflict of
Interest exists which results In flagrant discrlalnation againat
Kestoowah/Charaokee pecple of higher degrees of Indlan blood In
violation of federal law.

In comparison, the Creek Watlon Chief, Bill Fife, has "embraced”
the Three Cresk Tribal Towns (organlzed ssparately under the OIWA
as ls the UXB) and provided support and technical asslstance for
them to receive federal !undlnq and programa The Chcrokcc
Watlon of Oklahoma 18 , ER_TH N \
WELFARE ACT! Perhaps this fact intinidatcs CNO and rcsults in
dizcrimination of the UKE members.

1f a legal analysis of the CNHO ware made, serious problems
regarding CHQ federal recognition would surface:

1. The Curtis Act of June 28, 1898 (30 Stat. 495-504}
abollished CNO tribal government and the court system.

2. The Cherokee Allotment Agresmant of July 1, 1902 (32
Stat. L, 716) resulted in a relinguishment by CNO to all
CNO members' individually restrictad lands. Thus, the
federal governmant has Jurisdictional control of the
indlvidually reatricted lands.

3. The Flve Civilized Tribes Act of April 1, 1906, (34
Stat. 137) abolished tribal taxatlon suthority of the
Five Civilized Tribes. Thus, the U.8. President was
authorized to appolint chiefs.

4, The enrollment rolls of the Cherokee Mation wers
closed Juns 21, 1%06. CHO has a ONLY A VOTER
REGISTRATION LIST (OF WHICH APPROVAL I8
BY CHO COUNCIL! THUS, HO "TRUE" CNO MENMBERSHIP ROLL
EXISTS.

This discrimination and mal-treatment of UKR msembers and ths
collusion betwesn the BIA and CNO 18 no trivial matter and has
creatad the necessary move of the UKB awvay from Oklahoma. Tha
search presently is In the State of Arkansas.

The proposed move of the UKB will resolve tha problems which the
BIA, CNO, the Oklahoma Congressional Dalegation, and the State of
Oklahoma have regarding UKB soversignty. Contrary to the opinion
of the CHO, the UKE wants to take nothing away from the cherokase
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Hetlon. All the UKB demands 1s to be able to govern and serve
its members as a fully recognlzed tribe orgenizsd wunder the
provisions of the Oklahoma Indian Welfare Act.

The plan to move to Arkansas is a result of o decision policy of
the Bureau of Indian AEfairs that the Cherckee Nation of Oklahcma
has jurisdiction over all lands in the fourteen counties of the
0ld Cherokee Nation. The BIA made this policy without any
investigation of Iesearch to validate CNO suthority.

I£ such & BIA investigation were made, it would reveal that CHO
is ROT the C1d Cherokee NaIion &nd the CNO IS NOT organized under
the Oklahoma Indian Welfare Act! Further, betwaen 1946 and [958,
a determination was made DY then-Commissioner of Indian AEEelrs,
William ZIimmerman, that the UKB WAS elfgible to escgulre U.S.
tzust lands in the Old Cherckee NHation Ieservetion area. These
guestions were asked at that time:

1. "what lf the Cherokee Nation reorganized?"

2. "How would the two Cherzokee entities exist?®

3. ™uould there be problems of co-existence betwaen the two
entities and two chiefs within the 0ld Cherokee Natlion?"

1t was determined that they could co-exist end thara should be no
problem with their coexistence. Commiszioner Ziomerman raasonsd

that tha circumstances exiating between the CNO and KB wers
identical to those betwasn the Cresk NHation and tha Three Creek
Tribal Towns. ZIilmmerman beliaved HO problems would arise from
the separete recognition of tha UKB.

Therefore, an ofEficial Investigation ia hereby reguestsd
regarding the termination of UKB Eedaral funding, the prajudice
of tha Muskogee Area BIA OfEice {most BIA uppar management Deople
have conflicts ¢f intezest concerning ths URB and CNC), and the
favoritism end collusion efforts aexisting among the Oklahoma
Congressional Delegation.

Te reiterate, the UKB ls presently requesting lands in Arkansas
{in areas to be detezrmined by the UKB Councll) be placed in U.S.
trust status for the UKB in crder t¢ provide and IIDIOV! soclal,
economic, and 1living conditions of URB mnmembars. Thessa
provisions are established and mandated by law under the Cklahowa
Indian Wellare Act, the UKD Constitution and By-Laws and UKB
Corporate Charter!

%ﬁ, Chief Spokesman



194

AMERICAN TAX DOLLARS AT WORK!

Possibla fracd and malfsasance 3y the Cherokee Natton of Oklahoma
(CNG) with Ehe knowledge of the Muskogee Area Office of Bureau of
Indian Affairs (BIA) to securz a reported §5 MILLION DOLLARS IN
1994 {and other federal program funds) by the wuse of £raudlent
"nead counts.”

Acsasding to known and deducef information repcorted by CNO and
other documentation, the 9.7.A. and other agencies of the fesderal
govarnment continue to fund ngmezous programs using possibly
fraudu.ent feasibility zeporis (see "F.¥.I.," page 11, UKB

NEWS December, 1993, The 3.0.A, is aware of the situatlon and
is flagrantly condoning ani allowing thelr agency as well as
other federal agencies o continve this waste of taxpayer
dollars.

The UKB, thzaugh a historical narrative (416 pages) compiled by
Allogan Slagle, UKB Councilman and attozney, has rspozted these
digcrepancies and/or deaficiencies to the .5, Secretazry of the
Interior, the Senate Committee on Indian Affaizs, and other
pertinent agencies itn Washington, D.C.

THE U.S. GOVERNMENT AND THE BUREAU OF INDIAN AFFAIRS GUIDELINES
RECOGNIZE ONLY THOSE PERSZONZ 1/4 TO 4/4 DEGRRE OF INDIAN RLOOD AS
SINDIAMS!I™ Therefora, Cherokes Natlon of Oklahoma contracted for
SELF-GOVERNANCE funds which nssa ®"HEAD COUNT® PROCEDURRS POR
FUNDING INSTEAD OF BLOOD QUANTUM REQUIREMENTS and bagan a
vigorous campaign to REGISTER (NOT EMROLL) MEMEERS!

Of the 155,000+ CNO REGISTERED MEMBERS, approximately £1fty
percent plus (50%+) live OUT3IIDE THE ORIGINAL 14-COUNTY AREA OF
OLD CHEROKEE NATION!

174 _to 474 blocd degress! Mditionally,

fambezy from
approximately 9,000 wembers of the Delaware Tzibe are included in
the CNG total.

Bven though CNO registered members 1living outside the 014
Charokee Natlon who are not eligible to receive services, UKB
sxclusive members who never tTegistered with CNO or have
relinquished CNO registeration, and Delaware and Abssntes Shawnse
members are included in CMO *"head count,™ millions of tax dollars
coptinue to flow into Cherokee Nation of Oklahoma.
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According fto <¥0O documentation, the below listed breakdown of
registration memberszhip of THC as of December 31, 1992, wizh
blood quantum percentages is suamittad:

NUMBER OF MEMBERS - PERCEINTAGE/BLOCD QUANTUM
21 - 1/2048 or .049/1,000 of 1%
333 - LAYOTA o L0933/1,000 ofls
2,451 - 17817 ox L195/1,000 o th
T,454 - 1/2%6 oz 337100 of 1
13,353 - 17229 ar -T8/100 af 1%
13,689 - L/64 or 1.56/10D0%
21,994 - 1/,32 or 2.125/7100%
21,836 - L/1% or $£.25/100%
19,923 - /8 or 12.5/100%
17,147% - 174 or 25/100%
8,495> - 172 or 50/100%
4,163* - isd ar 715/100%
4,131%* ~ /4 [} 4 100%

Additionalily, it has bean reported by W.W. Hastings Indian
Hospital amployses that two newborns possessing 1/4096 or
.024/1,000 of 1% were born during 1993.

Surely with all existing requlations and reqguirements of the
federal government of any/all faderal programs, thera must be a3
weans by which to follow a "morey trall” to the ultimate intended
nonetary uses of the faderal funpds. The UKB submits that the
methods of accounting for pregram dollars are possibly co-mingled
1n a CNO tribal dollar-pool and any attempt to follow salid money
trail would he futila. Why is this blatant misuse of taxpayer
funds existing? Surely the Oklahoma Congressional Delegation is
awara of the dilemna. Perhaps this waste should be addresssd by
Congressman Synar and Sanators Boren and Wicklas in their
undaunting support of CNoO.

Another extIemely important lssue I want to address 1s the
proposed Cherokee Nation of Oklahoma proposed RELINGUISHMENT OF
INTEREST IN THE 96-MILE PORTION OF THE ARKANSAS RIVERBED BETWREN
THE ARKANZSAZ STATR BORDRR AND THE THREEE-FORES ARRA NEAR MUSKOGER
IN EXCHANGE FOR OTHER FEDERAL LANDS HOW UMDER PEDERAL CONTROL

THR CHEROKER HATION OF OKLAAOMA IS ALLOWING THE ERROSION OF
CHEROKEE SOVEREIGHTY! The Chickasaw Times, October/November,
1993, article provided documentation for this erosion is included
in this paper. This plan, together with the takeover of the
I1.H.8. facilities in Claremore and Tahlequah and plans to include
sarvices to indigent non-Indians showld bring all Indian people
to their seanses,

2.



196

Aczzrding  to the Corporate Charter of THE URITRED KERTOOWAH BAMD
OF CHEROKEE INDIANS IN OKLAMOMA (UXB), we are “to protect any
interest which the United Keastoowah Band or its mambars may have
treaties made with the Cherokes Mation.™® Bo one with the
organization purporting to represent the Cherokes fnterests has
contacted the Band concerning the Arkansax Riverbed! But, it
appears THE "CHEROKEE NATION™ MEMBERS HAVE NOT BREEN COMSULTED

SITHER.

The founders of our Band limitad the powera of its government by
stating "NQ LAND BELOMGING TO THE EANMD OR INTEREST IN LAND SHALL
EVER BR SOLD OR MORTGAGED." Possibly Mike Synar's Cherokes
organization follows the phllosophy of the Cherckes MNation of
axisting solely to diapose of its remaining assets and iand.
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UNITED KEETCOWAH BAND OF CHERCKEE INDIANS IN OKLAEOMA
P.O. BOX 146 TArIZQUAK. ORLAKCMA "H€E.0746
TELEPHCONE: (918) 236-3H9]  FAN S 5 33360
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Synar ara axprassed Jaily in :hiz a=ata, ‘-h*defe' this negative
intezcourse af the cistinguizned and vensial Ok:aroma
Congressional Delegation is certainly ae: an innovation wishs
regard to THE UNITED KEETOOWAH BAND OF CHEROKEE INDIAMS (UKB).
The UKP has experiencad oppression from this powerful delegaticn
for years.

m U.3. Sanatozz 3oran and Nickles and Congresznas

Enclosed herawith are copies of two area newspaper articles which
aze self-explanatory. Merzitt Youngdeez, Area Directoz, MHuskoges
BIA, complains that the Muskoges Office should remain dums ko the
fact approximateiy 76% of the Indlan population in Oklahoma lives
in Eastern Oklahoma. Alse, of the J8% gquoted by Merzitt
Youngdeer, the majority are members of

Perhaps your office should

investigate

L} L}
: * 218 A ’ RIBAL ROLLE in your efforts
ko climinatc the misuse ot taxpaycxs dollars and zeduce the
deficit of the fadezal government,

COUNCIL MEMBERS
ALLOGAN SLAGLE JIM PROCTOR ROBERTA SMOKE
CANADIAN DISTRICT FLINT DISTRICT  SALINE DISTRICT
EMMA, SUE HOLLAND RICHARD MANTS CHARLIE BIRD
COOWEESCOOWEE DISTRICT GOINGSNAKE DISTRICT SEQUOYAH DISTRICT
ADALENE SMITH SUSAN ADAIR MOSE KILLER
DELAWARE DISTRICT ILLINOIS DISTRICT TAHLEQU AH DISTRICT

"RESPECT FOR QUR ELDERS™
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1nv-:*me"' iz 172 to 4s4 Qegzae of Indian bloed
c2czgnirion as an (ndian 5 seimazely 31% 23 the Zacands
. RN o Aian R i
32z
Nag o sacaive
nT b3 Chazcras Matlcon a2 Cklahoma &
f AJESNRER TQTIRS.

Mepoizt Ziangdzer’: T2IirTlcs mary H4 syuw, M@, 3ara, but enly

nyds
agpronimataly ggg;g*;a:j of the 763 arz gndes total jurisdiction
af Lthe BIA., The Cherokee Mation of Oklahoma (155,000+ members),
the Creek Natioen (37,130 members), and the Chickasaw Nation
(39,515 members) are z -

The (Cresld Natlom i3 tha anly orsperly organized tribe {under the
Ok.akoma Indian Wellare Acz/indian Reorganizaticn Act) to compact
for self-'oxe*1arce ‘unds 11 Eastern Cklahoma The totak numbe*
of N = . -

¥

r Tribes entc'od into' self-qove:nance
contrac-s with tﬁe federa; qovernment in order to be

In one enclosed article, Wilma Mankiller, Chearokee Natlon of
Oklahcma Chilef, complained she was not contacted regarding the
possible corsclidation of BIA offlces. Mr. Gore, MOME of the
tribal leaders with whom I am acquainted were notlfjed of this
action. You should know the Cherckes HNation of Oklahoma
gliminsted jurisdicticnal responsibllitles of the Muskogee Area
BIA Office four years ago when it bacame one of the flrst tribes
in the mnation (and the first Oklahoma trlbe) to sign a self-
governance compact with the federal govarnment.

The Shats of Oklahoma benefi{ts substantially from the federal
assistancs received by federally recognized Indian tribes within
itz bordaza, The effect or the economy of Oklahoma {as well as
other statss, Including Alaska, Arizona, New Mexico, etc.) is
synonymous wilh the effect of state-ipcated milltary bases.
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The ideas and efizriz ER -1 11 = tha Climion-3ozxs
administration are certalinly aspfiecisted and long overfue,. Zaz:t
wishes in your 2ndeavors.
Sincerel %L—-

¥ ROSS, Chief
4 I's

IMMIE LOU WHITEKILLER, Secretary

oot

Bruce Babbitt, Secretary of the Interior

Ada Deer, Assistant Secretary of the Interior

V.S, Congressman Tim Hutchinson

Loretta Avent, Speclal Assistant to the Prasident for
Intergovernmental Affairs

U.5. Senator Dale Bumpers

U,5. Senator David Prvyor

V.3, Senator Daniel Inouye
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UNITED EEETOOWAH BAND OF CHEROKEY INDIANS IN OKLAROMA
P.O. BOX 746 TAHLEQUAH, OHLAHOMA 74465-0748
TELEPHONE: (918} 456-3491L (918) 4556-9462

JOHN ROSS . ~ﬁ.{
CHIEF e N X,

JIMMIE LOU WHITEKILLER

% SECRETARY
1M HENSON " "‘:tf.'fg': NORMA JEAN FOURKILLER
ASSISTANT CHIEF . C": e .’--- TREASURER

May 4, 1992
TG THE OKLAHOMA CONGRESSIONMaL DELZGATION:

“e rmalize the Oklahoma Congressional Jelegation has attempted to "rerminate” us in
sracrice Chrough the language in che lase 314 appropriation Hill. We know that you have
cxcarmined our right to self-government because You think vou can benefit politically
sirough alliance with the Cuerokee Nation of Oklairowa.

Zarians you have ver ro realize that your action did 2 disservice to the State of
Ok .zhoma .

You must De the only Congressional delegation in the U.5. to promote legislation ca

jeny federal funding to a part of your own state, We estimate thac you cost the Oklahoma
economy from twg co three million doliars for this year alone in direct federal agsis—
tance because of vour ill-concsived efiort to have one Instead of two tribes eligible
Ise funding. We think Oklahomans should ‘now this.

Further, we have been contacted by pecple not only in Arkansas, but slso Missouri about
moving te their statas since the Oklahoma Congressional delegation has made it clear
that it does not respect our righcs. We wonder, what has the State of Oklahoma ever
done for the fullblood Cherokees? In our case, we know that our welfare is certainly
not being looked after by the Oklahoma delegarion.

Gone are the days when Qklahoma had a congressionsl delegation with people such as
Senator Thomas and Representative Rogers who vigited fullblood comsunities and urged
passage of a bill, the OIWA, designed to allow fullbloods to reorganize themselves to
better their lives. It took Senator Thowas rearly ten years to specifically provide
for the organizatioe of the Keetoowahs. Since thea, Oklshoms has allowed the BIA Lo
subvert the Keetoowah's recognition., Now, with fullblood communities still in povercy
since most of the millions of dollars of federal money goes to the White Cherckees,
your efforts to render us totally powverless may, instead, have opened us to "a land
of opportunity”.

COUNCIL MEMBERS
JACOB CoBB JIM PROCTOR JACRSON MCCLAIN
CANADIAN DISTRICT FLINT DISTRICT SALINE DISTRICT
EMMA SUE HOLLAND RICHARD MANUS MARY STIGLET

COOWEESCOOWEE DISTRICT

ADALENE SMITH
DELAWARE DISTRICT

GOINGSNAKE DISTRICT

SUSAN ADAIR
ILLINOIS DISTRICT
“RESPECT FOSt (NIR ELDERS"

SEQUOYAH DISTRICT

MOSE KILLER
TAHLEQUAH DISTRICT



201

Oklahoss Congressional Delegation
May &, 1992
Page 2

Since you have not treated our fullblood people with any respect here in Oklahoma,
we assune we can seek a better life for ourselves elsewhers with your blessing. If
oot with your blegsing, then wve will seek allies wvherever they way be in order to
free us from heing Oklahowa's slaves - using us for your economy but not recognizing
our tights as peaple.

Sincerely,

P

k/C'.lief
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Lewis B Ketekum
108 5. Seneca Avenue
Bartlesville, QOklahoma 74003-233a

Dear Lewis:

[ would like to draw vour arenden to an event that [ believe will be of intersst 1o
you,

At my request, on January 20, 1994, Rep. Bill Richardson, Chairman of the
Nan:ral Rescurces Subcommines on Native American Affairs, will hold a field hearing
in Tahlequah. [ would like 0 encourage you to atiend this event. The commitee will
hear testimony on a range of economic issues eritical to Native Americans. The issues
will be: hecalth care reform. trust find mansgement, self:governance, economic
development, and gaming. The hearing will be held at the Cherokee Naton Tribal
Complex {located on Highway 62 just west of Tahlequah) in the Tribal Council
Chambers from 10:30am o 12:30pm.

I hope that you will be able to attend this i It event. Llusecnmct'r
Davis or Tracy Wzisler of my Washington, DC mu;w have any questions. om

With best wishes,
Sincerely,

M3hd
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Tribal Chiefs and Chairmen :

to attend a funcheon with '

11.5. Representative Bifl Richardson :

Chair, Sub-<Compmittee on Ngtive American Affairs )

of the ':

House Commitiee on Natural Kesonrces ’

12:30 p.m. Thursday, Jansary 20, 1994
TalKing Leaves Job Corps

W, Keeler Cherokee Nation Trifal (‘onq:{r.r
Fonr and onz-Folf meles seuth of Wehlequati on 145 62 '
. |
This informa! luncheon will provide yjou with the opportunity to
mieet personally with Congressman Richan{son. }
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Cormnued lrom News 1

aver 30 scrvices lo tribal mem-
bers, including free haspilal
care.

Other services Include higher
cducaiion nrporlnnttles pro-
grams For infants, housing assis-
tance. burisl sssisiance, (ood do-
naliony and losns and grants that
might not be available to non-
members.

.Since 1988, Lhe Cheroker Na-
tlon poputalion increases have
aveesged around 12,000 a year
with arcund 85 percent through
M;lbor pod of Lhe I

ve percent people ap-

&ymg for membaﬂhip are found

be meli;i

a tribal bet, &

perm musl have an ancetlor on

what are commonty Known as the

Dawes Commiagion rolls. The en-

rotiment took place from 1899 10

1908, the year before Oklahoma
gained statehood.

AL thal time, an individual was
required b0 live within the Chero-
hee Nation, which Loday covers 14
counfies in eastern Oklahoma,
vd thelr ey had to appear of

. .Cherokee

tribe. You had Delawsre Tribe
individuais. You had Shawnee
Tribe individusly”

This is doe in pari, Fletnlng
said, because of what be cailed “a
historicat 1e&ll nlltlomhip the
tribe had wi

Mon- Cherohut Inin on the
original rolls is litlle different
than Atisns or Eyropeans
ing American citizens, he sald.

Cheroleex, he zaid, bave had
contact with non-indisne d.lllnl,
back severat centuries.

Today, lhe required blood de-
8r¢¢ for membership in the

herakee Nation is from full
blood down to one in 2,048 or
1/2,048Lh

The bigod degree minimllm
mlﬁhl appear low but Is &

Fleming said.

He noted that John Roes, “our
greatest Erlnclpal chiel.” waa
one-eighth Cherokee. Ross was
bocn in the late 1700s.

it descendants, if Lhey mar-

red non-Indians, would fall into’

that categery of one over I54, or

maybe one over 513 of maytm one

wver l.ln-l. ar mayYbe oon Over
2.049,” Fleming said.

_Other tribes in Cklahoma have

ilar or no hlood qulnl.um e

pfwious tribal records.

he Cherokee Nation Cltizen-
slup WAS Teap
lor the rolls.

W& the 189%-1908 period,
the bl degraes uwired to be
ot Lhe rolls rén from [ull-bleod to
L/256Lh.
Mﬂmu h there was & blood de-
F‘elem cwﬂme lormchh:mkm
ing 3aid, “you il Ve peo-
phe on the final rolls who were
non-Indian,
“You had African-Americans,
Caucasians who married into the

qniremem.s as lon
. sll ghf’

cant can ahow 1
amount of Indian blood.
Spokesmen for bolh the Creek

amd Seminole naljions sald they
ood

had no set bl require.
., The member with the least

natlon Is

l.aﬁz‘ls. aitribe AR uttil&
eming amid a with a
one over 2,048 de;rupt;?nw

obe over

ment. .
blood degree in the Okmulges-
based Creek

HE )

ey ;&"

blood *“would he a descendant of .
Lhe leamt that find ‘on
the finai wlﬂch st lour

DOW Can
within four weehm

ceape
waid.

meats were dissolved Izuluhul
o‘l;'luthehul Ct

- At the turn of the
the linal roll was

were approximately '€3,000
Cheroken cilizens, be e

1996 rep oy
vidoals to be Cherokes;

In addition- to: ihe - Oklahoma-
based Cherokm the Eastern
Band of Cheroknas

in North Carollna counis about
ummmmuu.
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COMMENTS ON THE OVERSIGHT HEARING ON_ QELAHOMA
TRIBAL _CONCERNS SUBMITTED TO THE SUBCOMMITTEE
ON NATIVE AMERICAN AFFAIRS BY THE ORLAHOMA IND
1AN MINERAL OWNEHRS ASSOCIATION

These comments were prepatred by members of the ODxlahowa indianm
Mineral Ovners Association in response to the Japuary 20, 1994,
Oversight NMearing on Tribal Concerns held by the Cherokee Nag-

ion of Oxlahoma, Tahlequah, OXlahoma. For the past decade, the
association have submitted numerous times their comments, reco-
macndation and rationale concerning matters relative to their
vested interest. Despite agendas centered on tribal issuea, the
minera! ovners managed to "slip in the back door* (sic) many ti-
wes just to try to deliver a pogition paper to an official of the
Aureau of Indian Affairs or tribal offical, on the issue. ke the
Chairman of the association. I approached the two Oklahosa Area Di-
rectors present at a united tribal Indian organization meeting, in
regard to a general question and was told ¥ shouldn‘t be talking

to them, that ay voice was in the room vhere the tribal officiale
were. Despite the exclusion. we persist in our continued obligation
to the membership, to express their concerns and obtain reliable
aseistance from the agencies of the Department of the Interior.

The association elders like to point out their comsents made re-
garding the BIA realignment, in that they recoamended *stream-

ling the Burcau's Task Force April 23, 1991. A copy of the arsoc-
iations comments submitted at that meeting are enclosed. Thosme
iggues we addressed vere tribal jurisdiction, land consolidation
and the individual Indian monies (IIM)} accounts trust fund interest

reconciliation., to mo avail.
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& potential concern is the economic development of the individual
Indiap*s miperd]l rescources, especially here in the State of Okla-
homa. vhere remdino vast amounts of 0il aod gas thalt have yet to
be subject to secondary recovery. Past recommendations to the BlA
have been one of indifferrence regarding mineral enhancemsepnt for
these regources, The BIA royalty management function has beean a
dimaster to this poibpt. despite the Federal 0il and Gas Royalby
Management Act (1983), ap act that went to metriement agreements
ingtead of the enforcemwent Df the regulationhs. in Evo court caees.
(the Navajo and Rauvley ws Lujap and Hodel). The recommendation of
the Oklahoma Indiao mineral owners i5 that all royalty management
functions be consolidated under one agency, which could be the
Mineral Mapagemeobt Service (MMS). A Department of the lnterior a-
gency that has showd to pe making efforts tovards commsunication

and systemg improvesent.

Indian bingo and other ventures were points of discussion at the
Hearing. There was RO mention of tribal or allottee mineral re-
sources potential addressed. The mineral ownerp have some very de-

finite ideals which can be discussed at a future date.

ope major concern that peeds legal attention ([ that has twn Tribes
here in the State of Orlahoma in court) is the gquesticon of Tribes
jurisdiction on allotted lands. Io that those Tribes are ip 1iti-
gation by the imposition of severance taxes ob allotted land. We
contend there wmay be a violation of the Privacy Act on the data
being received concerning the individual Indiap Honies (1IM) ac-
counts. and that the Fideciary responsibility and obligation is

the role of the Secretary of the Interior relative to our intereats.

Another major conceru is, the escheatment of individval lndian
lands tht contiomue to be carried ot by the Tribee under the Ana—
darko Area Office. Afadarke, Oklahoma. despite the agencys' noti-
ce t0 agency Superintendent's that no Tribes have a Cconsolidation
agreement with the BIA. The BIM continues Lo condope the practice.
by the Tribes signing of loase agreements in the fractionated inte-

rest of the wmineral owvner.
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The Oklahoma indian Mineral Owpere will ¢ontinue to be actively
involved, wvhenever we are intormed of any future meetings or
hearings, that may have any potential effect to our land and win-

eral resgurcey.

A Indian Mineral Owners Consultation Forum, sponsored by MMS/BLM/
BIA and the Native Rights Fund has been scheduled for the mineral
ovners Lo express their copcerns, issues and questiopns, and to Ji-
CURFA Wa¥s gervices Ccan be improved. The important followup to the
forum is, will there be a equitable and retiable trust and respect
to the mineral Owners concerning their wineral interest, and can
there he a better line of communication for all concerned.

ATTACHMENTS
(1-15])
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January 20, 1994
Honorable Pill Richardson, Chairman
House Mative American Affairs Subcommittee
U.S. House of Representatives
washimgton, D.C. 20%515-6201

Honorable Bill Richardsan:

We attention you to the letter that was addressed to Congreseman Glen
English Oklahoma City office, regarding Senate bill 5.410 and H.R. 1425
legislatian, that greatly concerned the Oklahamy Indian mineral and land
owners.

At the time the inquiry was being pursued at the Bureau of Indian Affairs,
relative to the legislation, H.R. 1425 had been tabled and wae to be acted on
the day of inguiry. We are still unaware of its status. We appreciate any
information regarding the legislation status, and inquiry into the lack of
coamunication, despite the advisement to provide that information to the
Indian landowners. After all, these lands are our vested interest. 50, wouldn't
our just being informed, go beyond concern, that i® to the point of rights as
lLandowners of those properties.

Mr. Richardson, mineral and land owners are just beginning to realize
the ismpact of the Indian Land Consolidation Act and the escheatment of those
landg, which is an intangible asset, and which has the potential for product-

ion and development.
Eddie Jacobs, Chairman

Oklahowiy Congressional Deleg. :‘( J . ;I ﬁ

Honorable Taniel K. Incuye

The President of the United States
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F.0. BOX 25665 . ORLAHOMX CITY, CRLAFORA 731Z25-U6G5
Congressman Mike Synar

Fayburh House Office Bldg.

Washingeon, ©.C. w0515

Japuary 20, 1994

Dear Congressman Symar:

Enclosed is correspondance that has trapspired relative to your pro-
posed congressional legislation, H.R. 6177 & H.R. 1846, in the endedvors
of the Oklahoma Indian Mineral Owmers {(OIMOA}, and my prior personal pur-
suit concerning asswrance of the reconciliation of the Individual Indian
Monies (IIM} trust funds accounts. Afd, we are requesting your response to
the present status of those bills.

We fu- -#r request your inquiry into the SPECTAL PROJECT undertaken
by the Of7_.:: of the Trust Fund Managetment, Mr. Jim Parris, Albuquergue,
N.M. It is our upderstanding that the reconciliation of the TRIBES trust
funds accounts has been underway for a while, Our concern ie vhen the in-
dividual IIM accounts reconciliation will begin.

I personally, have attentioned Mr. Parris to initiate the individual
SPECIAL PROJECT, by providing a compiliation of IIM documentation dating
back to 1916 of my deceased father, Mr. Jolmny Jacobe IIM account, that
had transferred o my name as his sole heir to the revenue sources. Your
inquiry, assistance, and timely response to these concerns will be most
appreciated.

Those monies that coold be reconciled and generated to the individual
IIM acoounts, could have a tremendous econowic impact. considering the wul-
tiplier effoct, to the State of Oklahiwa, and especially the sustenance of
our Indian people.

Again, Congressman Synar, your endeavoers into these matvers that con-
cern the individual Indian are wost apreciated.

Sincerely.

Shdia

Eddie J + Chairsan
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Comyrensman Glenn Engliszh
252 01d Post Office Rldg.
(Klahoma City, Ox. 73102

Dear Mr. Ken Talley:

Per our telephone conversation 11-16-%3, that was upan the direction and
requent of Mr. Eddie Jacobs., Chairman, (klahows Indian Mineral Owners As-
sociation ., relative to the 0.5. Senate bill S.410 that vas passed on Feb-
ruary 18, 1993, and the inquiry ioto the presenmt status of the Houwss of Re—
presentatives H.R. 1425 legislation.

Attached epclosures s the Pureau of Indian Affairs (BIA) March 31, 1993
Hesnrandhum, vhereby the BIA vas to provide the vital information to the
Indian allottees land-owners. and the Public Notice that was submittted to
loml ccmmmity mewspaper in the Cheyeane and Arapaho Tribes districis by
the Concho Agency, El Reno, Oklabams. Upon further inquiry to the Concho
Fmaity officer, Mr. Scott McCorkle as to the proper notification to the
indtividoal land-owners, he related that thir office got in trouble and
ware soundly reprimanded for the release of the infarmation and lanquage
amtent that was send ovt, and further reminded that they were not in Ehe

labbying business.

The asgociation and the Cheyenoe and Arapaho Indian land-owners oppose the
passage of the proposed leygislation by Petitiong that are being circulated,
which will be attentiomed both to the Senate and House of representatives.

The association stresses_that well-defined stipulationg and provisions peed
whmummmmofm is legislated. Many coawerns
are some Triben precent finsncial stabllity and capability, and over—aight
by the BIA of present eelf-determination contiacts funding and audit fiodings.
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Ken Talley page 2

Mr. Talley, the Chairman, Mr. Bddie Jacobe extends his thanks for anr
angistane into this matter, that greatly concerns the individuoal Ind-
jan land-owners of their allotted farming and grazing interests. Mr.
Jambs would appreciate an ackmowlegesent of his inquiry soon as possible.

s Y. |
?L/é'ff’(( L /:A’.ﬁk” v pb'
anna R. 3“ 5, Secretary

0. I.M.0.A

Attaciments

= .H
M lahoms Comyressional Delegation.

Bill Richardson, Chairsan, House Kative

American Affaire Subcomittes, U.5. Hmoe of Rep.

Dmniel K. Ioouye, Chairman, Sepate Oosmittes on Indian Afrairs,
0.5, Senate .

Tha Pregident of the Onited States
Office of the President

Waghimgton, D.C. 20500,

Sidoey R. Tates, Congresaean.,

Bruce Babbitt, Secretary of the Interior.

M. Ada Deer, Bureau of Indina Affaisrs

Board of Dlroctors, O.1.M.0.A.
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P.0. BOX 25665 . OKLAHOMA CITY, OKLAHMA . 73125 0665

MESKEOGEE DAILY PHOENIX JANUARY 27, 1994

P.0. PBOX 1963
MUSKOGEE, OK. 7440Z-1968

LETTER TO THE EDITOR:

Your front page story Friday. Janoary 21, 1994, titled "Tribes Target
Critical Concerns" [s of great concern to me, as Chairman of the Oklahoma
Indian Mineral Jwners Association. ! was fortunate to read {n the Dally (R
lahoman, Tuesday, January 1B, about the tribal hearing being held in Tahle-
quah. The Vice—Chairman and myself were able to attend. hoping to hear Input
from our respective trihal officials.

Chief Mankiller's statement that Oklahoma is often left out of such hear-
ings, perhaps may be that Oklahoma has only one reservation. and very little
tribal land in camparison to the individual Tndian lands. It doesn't surprise
me the statement Congressman Synar made. that Congress has seen little results
in resolving the issue of BIA mismanagament. At a past Muskogee community me-
eting [ attended, 1 asked Congressman Syar when Congress would enforce Blh to
comply with the Federal i1 and Gas Royalty Management Act {FOGRMA-1983), he
apologized and replied that he was sercy. but, that he had done all he could
do. Like Chief Mankiller said, “You fire them." But, the mineral owners are
advocating that the BIM royalty management functions be consolidated with the
Mineral Management Service {(MMS). who are in receipt of our monies, and could
have the capability for disbursements.

The association's conCern is some tribal officials assumption of tribal
jurisdiction, over individual Indlan lands. Contrary to the trust relation-
ship for those lands that exist with the United States government upon the
allottment of those lands to the individual Indians.

A case in point is the gross production tax that is being imposed on the
individual members of the Five Civilized Tribes, by the State of Oklahoma, but.
not on the Trinal lands. If those Tribes have jurisdictien. then why are they
allowing their trihal members to be subject to a State gross producticn tax?
Likewise, the BIA should also be guestioned as to why the tax is only imposed
on those Tribes throughout the United States. Further questionable, is a BIA
Solicitor 's advise to the individual mineral owmers that they were subject Lo
State and Federal taxes on the royaltys they recejved, and were to be reported
as Lncome. Yet, the royalty share has already been reduced by the States’ gross
production tax.

Another point to be addressed is, the numerous Tribes in the State of Okla-
home that are impesing taxes on the 0Ll apd Gas companies which do business on
the individual Indian‘s lands, and have very adverse effects. Currently. there
are two court cases pending in Cklahoma, %o decide if the Tribes have jurisdic-
tion over those lands. There is one Tribe where several companies are paying in
taxes "in protest”, and those monies were supposed to be held in escrow, but,
are being depleted. In addition, it must be noted that, to secure a fee patent
for those lands, Can only be issued upon an individual cwners request, through
the agent of the Department of Interior. Fven those that are under the State
Iistrict cowrts, have a BIA Solicitor in attendance.
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Obtlahoma Ondian Mineral Ownena ﬂssociation

LETTER TO THE EDITOR....Cont. JANUART 27, 1994

Back when the Tribes or BIA Task Force were talking "BIA realigrment”
the association were advocating “stream-lining the BIA®. The consolidation
of the two BIA Area Offices should be canceled out. Consideration needs to
be attentioned ko the unique laws and policies that has to be maintained by
the Muskogee Area Office of some of the Tribes, specialized personnzl, cCounter
to the Tribes under the Anadarko Area Office, Especially. the individual oil
and gas leases, as well as the surface leases, and Tribes in the sel? govern-
ance project. Internal office stream-lining of each area Office could be oon-
sidered.

Reflecting on the issues addressed in the hearing, it appears the most
affected will be the ifdividual Indian land and mineral owners. We failed to
hear the tribal officials address such issues as ; land consolidation (the
escheatment and non-payment of individual lands by Tribes); econamic develop-
ment of natural resources (o1l and gas):; tribal jurisdiction: BIA royalty man-
agement; and individual [ndian monies {(IIM) accounts trust funds interest pay-
ments prior to 1985, The elected tribal official must be a volce in behalf of
the constituency they represent. It i&s good to see Tribes vhose govemming body
is the individual Indians, a trikal council, that has authority over the uze
of thelir lands and resources by a voice or referendum vote.

The association will be submitting comments, rationale and recommendations
concerning those and other issues, and we. trust that any further hearings or
meeting will be advertised statewide, and will address the jndividual's concerns.

Bddie Jacobs. Oklahoma City

Fdde poto
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SATURDAY
HOMAN & TIMES-

Weekand Markets

Settlement Proposed in Indian Royalty Svuit

By Bob Vandewacsr
Sealf Wruer
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Eddie lacots.Z2908 N.W.2Fth.Dklahoma City,0Oklahoma.?2107

February 8, 1993

Bureau of Indiah Affairs

Office of Trust Funds Management
%05 Marquette M.W. Suite 700
Albuguergue, New Mexico 87102

Dear Mr. Parris:

Aside from the lengthy response time, in regard to my initial re-
gquests to examine my IIM account documentation for 0il/Gas royalty
interest earnings, this letter is in response to your reply dated
January 29, 1993, It seems t0 indicate to me that my requests could
pe considered, based on the superticial review of the documents.

In your opinion you stated that, the necessary process and retrie-
val of additional information for a more in-depth review would be

recognized as a valid tasx. Then, am I to assume, or can I be as-

sured that such a special project can be undertaken, or is under-

way,. and is there a projected completion date?

If "there are found to be additional interest due, upon completion
of a special project to audit or reconcile the IIM accounts, will
those monies be subject to taxatlion? I understand that those mon-
ies could be subject to taxes based on the fact they are interest
monies. But. according to the Internal Revenue Service (IRS) sta-
tute of limitations, the collection of unpaid taxes on monies that
are not paid past their statutes vhere there is no fraud on the tax
payors part, and that the tax-payor had done nothing to cause the
delay, then those monies would be exempt from taxation. Since the
Qftice of Trust Funds Management vwould be issuing such payment,
would your office contact the IRS to contirm such understanding on
my part. And, if such is contirmed by the IRS, the 1099 information
provided for 1992 may be in error.
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Ip regard to other tax matters, as a member of one of the Five Civ-
{1ized Trihes of Oklahoma, my royalty share is subject to a grosgs

production and excise tax deduction. And to-date I have yet to re-
ceive 1099 information for those transactions, which was to be pro-
vided in a timely manner, What agency is responsible to provide the

information?

as Chairman, of the Okishoma Indian Mineral Owners Association (O0IM
OA)}, there are some issues that need to be addressed that conce-

the mineral owners that, perhaps cah be responded to by your De t-
ment. Specifically, a Janwary 22, 1993 Public Notice issued by
Anadarko Area office which was scheduled@ for processing Januvary ..,
1993. (Enclosure) Until all IIM accounts have been reviewed, how can
such a change even be considered, to actually assure that negative
royalty suspense amounts actually exist? As you are well aware, once
a transaction takes place, there is a considerable time delay until
a proper adjustment is made. The Public Notice is far to short a
time for any individual response, to comprehend, question, or ra-
ise an objection, if any, to such an action, that probably has been

implemented, as in wany past imstances.

A fimal, hut mpost_important issue-is the lack of ¢ommunication het-
the BIA and the individual Indian regarding hies vested i{nterest.

An example is the route I have had to resort too, to initiate a
dialogue with your office., By securing a 1-800 number, the local
OKlahoma City office of the Mineral Management Service (MMS), there
has developed a inter-related networking, whereby an individual Ing-
ian issye relative to his interest an be addressed, by an exchange
of information between the MMS and BIA, and relayed on to the in-
dividual before resorting to a possible non-productive agency visit.
We suggest tha the BIA consider a 1-800 number to be avallable for

any initial contact.
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Parris page 3

In closing, it must be noted that all the mentioned igsues wgre
documented and provided to the Senate Select Committee on Indian
Affairs in May, 1989. In those hearilng, there was a compariscn
made that the Indian problem was like some insect that appears
every twenty years and makes a lot of noise, aad then goes back
tc a dormant stage. It is hcped that with a change in the admin-
istration there will be, a stream-lined direction taken by the
BlA, and that action and decisions can be implemented in better
timely manner. Instead of costly, time consuming studies and
reports under-takXen, and stone-walled in many past instances.

I request a reply in ten {10} working days.

sincerely,

Eddie Jadébs
ATTHN:

Cengressional Delegation - Oklahcma

Senate Select Ccmmittee/Indian Affairs

Sidney R. Yates - Congressman

Secretary of the Interior

Muskcgee Area Qffice - Area Director

Mineral Management Service - Oklahoma City, Ok.
0.1.M.0.A. ~ File

Enclosures (4)

86834 95-4
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COMHENTS

In recent yeats there has been a number of preblem aress of the
Federal bureauvcracy and its indecisiveness of Indian issues which
nave been the attention of much controversy. Hovevet, sany of those
aitustions are wot unigue, deavite the fact that many have been at-
tantioned and addressed with recommendations by the Qffice of Ina-
pector General (OIG} and Government Accounting Office (GAO) they
still axiat, becayse declsions or solutions vera nevar clascly de-

tarmined.
The trust-relationship that axists betvean the Federal Govarnment

Aq panpmqng

VT BN TAMOX NQYT ANOSTAAY O/ VIGFTVALL INIOT

-

and the Amercican Indiens is definltely very unique. The Truat that
exiats for Tribes, likevwise exists through the Genersl Allottoent "y
Act and other similar Acts 1o certain individual Indiana, alaso ja F"
2 unigue trust-relationship, -
~.
However, the tecent attitudes and opinions that the Federal agenc- ¢-
jes have chose to assume "that the Tribes ate the voice to speak .
for the individual Indian” appear to be unfounded, and in most in-
stances are an infringement by the Tribea in that truat-relation-
ship betveen the individual Indian and the Federal Government, -

The ambiguity of Federal or Tribal government jurisdiction over

the individual Indian‘'s alletted land and minecsl ia dafinitely 2
circunvencion of trust by both entities. Hot to mention the rscenmt
administrative and court decisions that seem to inply the position

the Federal government has taken,

—

Tharefore, there should be & “steeanlining”™ of the Bureau of Indian
Affaics {BIA) rather thas an te-alignnent of that agency, if Tribes
are to assume or have sssumed jurisdiction over the allotted landa
and mineral interest--the individusl Indian would no longer be agekd
ing the secrvice of SIA agency and area officea.

Considering such suppositions it would =zeem to be an apbropriate
time for Tribes to begin exercising more self-deteraination. For
some, it should begin by scrutiny of Tribal Conatitutions for amend
ment oc revislon; education of Tribal members about Tribal govern-
nent before any change is undertaken, and secuting their confidence
and support. Many Tribal elected officials are initiating changes
that ave causing friction and faction among Tribal mesbera, changea
vhich should be taken to a referendum vote by the membera. Any eir-
cumvention gnd usurpation of authority by elected officlala places
them outside their scope of authority and neot undet the sovareizn
imounity of the Tribe. Some of those changes that have been initi-
ated are Tribal taxes, establishnent of lav and order codes, and
otner (s3sues vhere jurisdiction i3 questionable over allotted lands

and minerals.
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The Individual Indian Monies {(IIM) accounts that are maintained by
the BIA have nevar been audited. These accounts are managed by BlA
Indian Investmants Center. The late posting of intereat is » major
problem, along with erroneous poscing, acn-payment of annual rental,
and & number of other reasons the [IN accounts nesd to be audjted.
Humberous OIC and GAQ reports over the years have pointed out this
problem=-area. A raconciliacion of these accounts was directed by
Congrass more than five years ago and at this paint has barsly begun,
A recent fnews story peported thac twe (2) bBillion dollacs hald in
many of those trust sccCunts for Tribes and individusls sre ovar a
hundred yasrs old.

Today che Fadarsl governmant calats that they nosd to seq consiac-
ency acros® Indian countey. Yet, there ars problems thac isolate

the individual asabsrs of tha Five Cavilized Tribes, such as ths
selecciva legislarion that uss passed years ago that continue (o
penalize those individuals in the areas of their blood quantum and
taxation. Tha blood quanium i(ssue i& pechaps the most obvious in
thar, Congress legislated that in order for thoss meabers to retain
their land &nd sinecal intarests in trust scatud cthe blood degres
would be one-half {1/2} degree or more. The Five Civilized Tribes
only requirs a one-quarter {(1/4) blood degres for full-cicizanship.
Thereby, with the government requiring 1/2 degres and nor 1f4 degras,
that scceleratas che Ioss of the crust lands and winersls. The tax-
ation apecifically imposed on the members of the Five Civilized
Tribes subjecrs their minarsdls 10 3 Stats gross production tax that
reducas the royaley sharte of the individual Indian, yet thet sses
individual cannot document the tax withheld sand receive cradit on
parsonsl taxes cthat they file. In addition, the raxstion {eself i3 1in
aven a mor# ynjaue gitudrion, In thar the Five Tribas rrusc minersls
are nat subject to a Stats grosa production tax. No achar individuals
within their respecrive Tribes in the United States sca subjscet to
such taxation, The disparity among the Tribes and individuel lands
and minersals have resulted in a hapless sicuacion whecs the fiducial
relationship cannot be carried out by the government. Legislation
nasds to bs enscted to bring chese prejudicial bias inte consistency
uith othar Tribes., Movaver, & uynique alterative for the Five Tribes
and individusls in Oklshoma would be to seek ralief of caxstion un-
der rhe disclaimer clauss of the Oklshoms Constitution. In light of
the controversy of courr decisions and the intrusion of taxation by
the Scace, #11 Teibes in Oklahoms should consider such endeavor.

Tha Indian Lsnd Consolidation Act (ILCA) 1983is havipg sdverss ef-
facts oapn individual Indians in Oklshoma, even thoulh the [.5. Supreme
Court ruled the Act unconstitutional in May of 1987, Tha Tribas, 23
banefactors may not chooss to resolve this individusl Indian situ-
ation, likewise, the BIA with less intaresr-holders have & raduction
of their work load. What dla queationsbls ip chia altyustion ia: wha
assumes the legal contracr for compenssrion of the individual Indian's
interase, the BIA or Tribea? Alsg, rhe othar problem area of the sic-
vation is the heirship by probate or will--despite the “lass than two
per cent {2%) ipcaresc,” the BIA muat =rill derermine and should not
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subject anv ndividual to Such a controversial provisjon that as-
sumes possession or jurisdiction over an allottment, vhose jurise
dition Ls yet questionable. The ILCA escheatment Ls not even con-

sistent vith the descent and distribution lavs that poverns Lhe
eatate.
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COMMENTS AND RECOMMENDATIONS
0

N
BUREAU OF INDIAN AFFAIRS
REALIGNMENT PROPOSAL

The Oklahoma Indian Mineral Owners Association {QIMOA) contend, and
believe the curtent recommendations by the Bueeau of Indian Affairs
(BIA) realignment proposal to be disavantageous to the futuee seiv-
ices of the allotted lands and matural resoueces of allottees and
heirs of allotrees. As one af aur main concerns is the services of
the royalty management functions of oil and gas, and or. any other
natural resources that are developed, or have the potential for dev-
elopment and recovery on individual and tribal lands.

Many of the ptoposed BIA changes date back to 1950, and a reverse of
old plans that vere never implemented foe one reason or the other,
would be a return to a state of regression that would be deletecious
to the fidwciaty cesponsibility.

Also, the Senate Select Committee on Indian Affairs hearings in 1989
addressed other recommendations that need to be taken inte consider-
ation. gne of those tecommendations was, with input from RMAC, fot
the royalty management functions to consolidate all functions under
one agency. Senstors PeConcini and McCain reécently introduced Senate
Bill=275)1 “To Reform Certain Indian Programs and foe Qther Pueposes”
establishes major changes, but still needs further clarification and
additional considetations,

In O0klahoma, where ovet 90X of the trust land and minerals are ovned
by allottees and heirs of allottees, the Iribes do not speak for, or
in behslf of those interests. The OIHOA has perservered in their ef-
forts for better services and responsible accountebility of those tr-
uet interests. Desgpite, no Tribal eupport &nd recognition, of the need
for assistance,

Throughout the consultation meetings by the BIA officials with Tejibes
on reservations and Indian country: once egein they failed to apprise,
include and take into consideration the views, concerna end opinlons
of the allottees and heiras of allottees, of their proposed changes end
priorities of realignment; along with a2 lack of response despite DIHOA
importune correspondance of recommendations and rationale to the off-
ices of tribal officiais, and the Assistant Secretarvy of the Bureau of
Indian Affairs.
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A very important fact that is hiphly questionable is, that the BiA
fiss been remiss in their trust responsibility to the allottees and
heirs of allottees, in the taxetion of thelr mineral resources by
Tribes. QOklahoma 13 racther unique in that the majority of trust la-
nds and minerals are presently in question, as to the taxation jur-
isdietion over the allotted land and mineral interest. Yhereby, a
number of Tribes in Oklahoma have levied a tribal gross production
tax on the allotred mineral holdinpgs, at the same time the taxes we-
re levied on tribal trust lanmds. In some instances the taxation of
tribal and allotted rescutrces were without consultation and, or a
consent, or a concensus of the members of the Tribe for taxation on
the tribal trust lands, and likewlse on the rrust tesoutces of the
allocted lands and minerals. To date the only parcty to auestion the
authority to tax the allotted resoutces are lawsuits by oil and gas
ecompaniea. There the allottee and heirs of allottee are at a stand~-
still, by laekinp the monetary and lepal resources to nursue the is-
sue of authority.

The new produyction tax levies and the possible violatien of author-
ity to tax allotted resgutces by Tribes, do not reduce the royalty
share of the individual owners. But, these new taxes have had, and
will have an adverse effect on future leasing and development of
Indian lands and minerals. The reason for theae adverse effects is
that the State of Oklahoma collects a state gross production tax on
allotted lands by taxing the oil and zas companies doing business on
Indian lands. And until the eourts decide who has the right to tax
on allotted lands and minerals, both the State and Trihbes will eol-
lect taxes. The entities that vill suffer in the duration of the
duel taxation are the individual Indian, Future development, Tecov~-
ery and leasing of resources of theitr allotted lands,

In light of the faet, that Tribes are involved fin taxatjon lawsulces
involving allotted landa: the BIA need top consider a retrospect of

& Tribes suthority, the probability of a Tribal Constitution viol-
ation and usurpation of the authority of tribal members and theic
e¢ivil rights; and render an opinion from the O0ffice of the Selicitor,

The heirs of allottees of the Five Civilized Tribes of Eastern Okla-
homa have long been subject to discrimination that needs remedied in
areas of Scate Court jurisdiction, taxation and leasing, because of
historical selective legislation. Language needs to be added to 5B~
2751 to make members of the Five Civilized Tribes consistant with
other Indians throughout the United States, The individual menbers
of tha Five Civilized Tribes that still own minerals are alap sub-
Jeet to the State gross production tax which does affect the royal-
ty share psyments, reducing the royalty shara, by levying the State
gross production tax ficst, Then the royalty rate is paid out, less
the gross production tax, thus lesing credit for those monies that
have already been taken out, or taxed, If the Tribes in Oklahoma

are declared to have jurisdiction over the allotted lands, then the
Five Civilized Tribes will again be subject to discrimination thre-
ugh the possibility of taxation bv Tribes, and the situation that
now exists in Oklahoma. Historicallv, Consressional lezislation has
been worded in such a wav that has placed Oklahvma in a dubious
position.
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The Oklahoma Indian mineral owners apnrecinte the rast opnortunicy
for havine cepresentactives of the associatinn serve on the Rovalry
Yanagement Advisory Committee (RMAC}. We hope to s=e rhe recharrec-
ing of RMAC, and concur with the recommendatinns of the Senate Se-
lect Committee on Indian Affaics, that addictional Indian allotrees

be represented on RMAC.

It must be steressed Chat a concept such like RMAC needs o he impl-~
emented to solelv addeess the Indian tovalty funcrinnas and concerns,
such as an Indian advisory committee, Preferable Indians, and not
necessarily teibal officials, who have 3 vested interest and insight
into areas vhere chanses are needed, so as [0 obtain the input of a
ceoss-section of Indian countrv.

The allottees and heirs of allottees of OIMOA egncur with the cecom-
mendations of the Senate Select Committee on Indian Affaics and RMAC
for the consolidation of the eovaity management functions under ane
apency, the Mineral Yanarenent Service {(MMS).

If the rovalty management functions ate not consclidated under one
agency, the Indian sitvation and snlutinn vill continue in @& state
of uncertainty vith the frapmentation of those functions vithin the
Department of Interioc (POL)} agencies, BIA and BLM. RMAC will not be
upholding its true oblipatiaon.

Should RMAC be rechacrrered without the consclidarion of the royalry
menagement funcrions, RMAC wvill not be effecrive unless it broadens
its scope to cover all! funcrtions of BIA and BALM,

In conclusion, the Oklahoms lndian Hineral Owvners Associttion viev
tha realignment of the BIA in the areas of the royalty managenent
funcrions, with skepricism from pest and present experiences, end
aee thar Bureau encountering a myriad of pcoblems in the implement-
arion process, not (o mention the intercim period.
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Yovember 18, 199}

Steven €. Moore, Class Counsel
Yacive American Rights Fund
1506 Broadway

Boulder, Co. 60302

HOTICE OF DISAPPROVAL OF THE PROPUSED
CLASS SETTLEHENT ARD AGREEMENTS OF KAULEY
V5., LUJAN CIV NO. 84-3306T.
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November 18, 1991

CLERX OF THE CoOURT
.5, DISTRICT COURT
FOR THE

WESTERN DISTRICT OF OKLAHOMA
3210 U.5. COURT HOUSE

200 N.W. 4TH STREET.

NOTICE OF DISAPPROVAL OF THE PROPOSED CLASS
SETTLEMENT AND AGREEMEHTS OF KAULEY ¥S. LUJAK

CIV NO. B84-3306T.

Boady 32
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MOTICE OF DISAPPROVAL OF THE PROPOSED CLASS
SETTLEMENT AND AGREEHEHTS OF XAULEY V5. LUJAN
CIV NO, B84-3306T.

The individual Indian allottee and heirs of ailottees of the OKLAHOMA INDIAN
HINWZRAL OWNTRS ASSOCIATION {O[MOA): who own intecest in pil and gas leases on
all allotted lands administeced by the Bureasu of Indian Affaics within the
State of Oklahoma; and whose membecs maintain that the effects of the failuce
of the Department of the Interioc's royalty management function and the non-
compliance of the Fedecal 0il and Gas loyalty Hanagement Act (FOGRMA - 1982 )
have resulted in violations of the allortee trust celationship; and fucthec
maintain that the terms and ¢onditions of the proposed Class Settlement of
KAULEY V5. LUJAN will cause iccepacsble herm to any and all future ¢lains of
the allottee; and dispute the claim that the proposed class seiilement serves
as & class action for the class of all Indian allortees who own intecest in
o1l and gas leases on allotted lands within the Anadacke Aces. Majoc concecns
of the proposed terms of the settlement vere presetted to allottees and heirs
by the Clsss Counsel June 19 snd 20, 1991 st Anadacke and Concho, Oklahoma.
Thecefore, in the best interest of the allottes, the following concsrne and
rationale ace addressed as they appear in order on the sertlement agreement.

A. TIMELINESS OF PAYMENT.

Wheceas the non-Endian royalty ownec ceceives payment 60 days from
the date of production, the povernment contends that they have 90 days to pay
the allottze. FOGRMA requiced that from the time of the sale of the preduct,
the energy companies have 30 days to issue payment and reports and by the end
of the fellowing 30 days payment should be received by the allottee. QIMOA
contend that the extcs 30 days is a cesult of the fcagmentstion of the service
of the agencies involved; and that that iasue be cesolved by the placement of
all royalty management functions under one Depactment of Intecior sgency, the
Hineral Hanagement Service.

B. INTEREST PAYMENTS

The Explanation of Payments (FOP) repocts do not identify the Intecest
Payments as such. The interest that accrues as & cesult of the government’s
delay of monies is subject to taxes according to the rulings of the Intecnal
Revenue Service (IRS). Is that interest that has accrued as a cesult of late
cayments by the o:l and gas industcy subject to taxes? Should the allottes ba
subie¢t lo taxces on tax exempt monies, by the delay of the govecnment timel:-
ness of pavment. The allottee need to be provided tax information, abd vhich
arebcy vill be providine 1099 3ratements. Yo tax statements have been provided
to the allottee by any of the agencies, only for the Individual Indian Monies
(ITM} account intecest that has accrued. In the Settlement Azceement, the be-
partdent of intcryor ¢laims thev are now distributing intecest eacned, with the
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B. INTEREST PAYMENTS ( continued }

payment s, but with no code numbers indicated on the txplanation of Pavment
(EQP) report, the allottee cannot be assured that interest is beinp paid.

The Department mentiocns the holding of anpromimatelv  5650,000 1n undistrib-
uted interest on payments received for all Indian allottees nationwide. Yert,
this is enly a smal] share of over 2 billion dollars held 1n the Investment
Center in Albuguerque, MM. that is totally comprised of interest to Tribes
and individual Indians , that has been accruing since the turn of the century.
How could this clasa action be binding on all Irdian allottees across the
nation, etpacially with Sections 22 through 29 of the Settlement Agreement?

C. EXPLANATION OF PAYMENT REPORTS

Section 9 of the Sertlement terms contains statements of contra-
diction, and does not fully nmeet requirements of FOGRMA, The revised format
i5 aotably ¢lear, but all} the relevant information which should be received
by the allottees is not included on the EDP's, The importance of the EOP's
statements need to be addressed to the allottee to have a fully understand-
ing in the process and actountability of royalty payment, etc.

Secrion 10, the Department of Interior (DOI)} states the EOP's and
payment checks are received within the same 34 hour period. The OIMOA can-
tend that statement to be contrary to the actual time difference of two (2)
weeks, up to on month between the date the payment checks and EQP's are being
received by the allottee. Many times, the information does not add up to the
amount for the check. The aliottees trust that the simultaneous distribution
of both reports end payment checks does not create addition days to receipt

of payment.

Section i1, are items that were introduced by a working Systems Im-
provement Panel, that was part of the Royalty Management Advisory Committee
(RMAC) of the Mineral Management Service (MIS), whose recommendations were
wholly contingent on funding, The Chajrman of the OIMOA wvas directly involved
in those recommendations as a meaber of the Panel.

Secttion 12, states that the Department will seek input from plain-
tiffs in any data and format changes. OIMOA members question just how this
_input i8 to be retrived from the vlaintiffs. If the Department will only be
addressing the concerns of this class action suit, then you ¢an be assured
that othetr alloctees from other areas thoroughout the United States will need
a forun to address their concerns. The RMAC was a good working tosl, but had
a limited scope for coverage. All three agercies of the Department that ars
involved with rovalty management functions should be a part of RMAC, along
vith allottees from all of Indian country.

Section 13 and 14, addresses audits which should be a priority of
Indian leases, is an issue that continually needs to be addressed, and will
be an important issue for vears to follow. The “Iri:ian 3not Acdic Tean”, if
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Section 13 and 14 ( continued )

it 1s to be funded ¢ould be effecrive, but at least 10 auvditors would be
needed to provide just minimal coverase for Oklahoma alone, Oklahoma has
the largest nunber of allortees in the United 3tates, The Oklahoma Indian
allortee genecate on a ratic Of 4 to9 | royalty pavments for the entire
poction of Indian country, Tribes and other Indian allottees.

Perhaps the only part of the Settlement agreement that is not already
mandated by FOGRMA is the proposal for a “local™ office, At the Juns 19 and
20th meetings, the class counsel for the plaintiffs stated that the office
vould only be [or members of the class action. That is not a very cost eff-
ective proposition, in that the mineral owners of the eastern ares of the
State should have access to same office. The Class counsel was of the
assumption that Indian perference would be applicable In the
hiring of the local affice personnel, that indication was mis-
leading to many potential applicants. But, the special pravision
under CF2 - 43 precludes the hiring of anv Indian who have any
mineral interests in trust, or even the appearance of any min-
eral involvement. Of the Departments’' three royalty msnagenent
agencies the Bureau of Indian Affairs is the only sgency with
Indian hiring pecference. OIMOA member2 are concernsed wich the
hiring of former Bureasu of Indian Affeira persannel, regacding
past experiences of & detached atcitude to any matter or fiesue
thst the allottee have attempted to rectify,

Saction L8, the allottees need full dieclomure and clerifi-
cation to a Hajor Portion Analysis mechodology that will sssure
the allottees they will be receiving full valwe for their mine-
ral resgurces. Kauley vs. Lujan does not cffer a solution to
arrive at a eguitahle settlement to the allottee. The Indian
sllottee vas not involved in any major portion analysis method-
ology process. However, objections were raised by allottees when
the government proposed s mechod of average pricing from the bot-
tom to the too of the nrice scale to reach a 51% averane price,
which would have provided a smaller price of less percencage dif-
ference to the allottee. Data base of the Oklahome Tax Commisasion
must be corrected, prior to value comparision, to prevent #rvon-
eous information to be [orvarded into establishing e mjority price.

Section 21, At least a proposed “"look back™ orogram would
varn the Indian allottee that no check would be received. But, if
the "lookx baek™ can 1de¢niifly a zero dispersal, it should be capa-
ble to disseminate informarion a3s te whv no rovalty payment will
be received, The proposed program does not address the recourse
action the allotiee con pursue, as to why no tavment vas received.
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In conclusion, many of the proposed class action settlement
agreementss is mandated by the Federal 0il and Gas Rovalty Manag-~
ement dct (FOGRMAY 1982. The sole temedy of the Departmencs’ fail-
ure In its' crusc cesponsibility to the allotrees’ reacrs in che en
forcement of the statutoty requirements of the FOGRMA regulations,
so afforded the allottees in the trust relationship and the Depart-
ment, The Oklahoma Indian mineral owners can only apnroach any
claims with guarded skepticism unti] we see any Tesults of FOGAMA

implemenced.

WE, THE UNDERSIGNED, MEMBERS OF THE OWLAMOMA INDIAN MINERAL
OWNERS ASSOCIATION (QIMOA), PRESENT THI1S !5ch DAY OF NOVEMBER AT
ANADARKO, OKLAKOMA, AT A DULY CALLED SPECIAL MEETING, DO HERERY
DECLARE DISAPPROVAL OF THE TERHS OF THL PROPOSED CLASS SETTLEMENT
AGREEMENTS; AND THE FOREGOING MOTION WAS DULY APPROVED BY A VOIE
OF 24 MEMBERS PRESENT BY A UNANINOUS AGREEMENT, THAT SIGNATURES
OF STGNEES OF HEMBERS PRESENT BE SO ATTACHED TO NOTICE OF DISAP-
PRO¥AL OF THE PROPOSED CLASS SETTLEMENT AND AGREEMENIS OF KADLEY
¥S., LUJAN CIV NO. B4-3306T.

DATED THIS 15TH DAY OF NOVEMBER, 1991.

. A
2600 .M. 1Ich ST.
Oklahoma City, Oklahoma 73107
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IN THE UNITED STATES COURT FOR
THE WESTERN CISTRICT OF OKLAHOMA

DAVIDKAULEY, MARY LIMPY,

!

and THELMA HAAG. on behalf }

of themselves and all others j

similaly situated, ;

PLAINTIFFS,

Vs, CASE NO. CIV-84.3306-T
}

UNITED STATES OF AMERICA }

and DONALD P, HODEL. as
Secretary of the Interiar,

DEFENDANTS.

Pursuant to the Cout's Order of November 20, 1991, the parties to this action file
this response to the objection to the proposed settiement, filed by the Oklahoma Indian
Mineral Owners Assodation (OIMOA) on November 19, 1991,

A, INTRODUCTION

1. Itis apparent from the Notice of Disapproval (hereatier, "Notice™) that twenty-four
(24) members of the Oklahoma Indian Mineral Owner's Association (O!MOA} held a
special meeting on November 15, 1991, in Anadarko, Oklahoma. The purpose of this
meeting was to specifically respond to the settlement documents maiied members of the
Kauley class. Some of the OIMOA members at said meeting are members of that class.

2. The mailing of the Notice of Proposed Settlement was made in October of this
year by the Bureau of Indan Affars, pursuant io the Court's order of October 1, 1991
The mailing went 10 over 7.000 indvidual Indian allottees from the Anadarko area. A
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mailing of this size was necessary because this iawsuit was designated as a class action
by this Court on Qctober 23. 1987 under Rule 23 of the Federal Rules of Civil Procedure.

3. Rule 23 requires indwidual notice to class members In pending settlements of
class action litigaton Each of the twenty-four OIMOA who were members of the Kauley
class should have received thal nouce. Moreover. each of those persons received the
1987 notice of the pending class action designation in this suit, it they owned mineral
interests in the Anadarko Basin! The parties 10 this proceeding, and, 10 the best of our
behef, the Court, did nol receive any opposition to the class action designation from
either the OIMOA or any individual person objecting 10 the settlement. Indeed, the parties
are unaware of any real opposition 1o the class action designation filed with this Count or
indicated 10 any representative of the parties between 1987 and the present.2

4 [n general. OIMOA's comments can be characterized as agreeing with much of
the Settiement Agreement, but believing that is shouid go further on certain issues, o
disputing whether the Department is complying with the Settiemenl Agreement. in
response to the lirst concern, its is the very nature of a settlement of I'rtiqation_.tlm neight
party oblains exactly what it sought. However, in this case, it is clerar that the Plaintiffs
have obtained substantial commiiments from the Department and would significanty
beneiit by its approval,

S. The Court may also note that OIMOA has questionsd the Depariment's
implemeniation of the Settiemenl Agresment belare 1 has been approved. The
Depertment has 1aken many steps to impiement portions of the Settlement Agreement
prior 10 its approval simply because it believed aome the these changes ere needed, and
as a show of good faith. Nevertheless, any skepticism OIMOA may feel conceming the
Department's turther implementation of the Setifement Ageement should be reserved
until there is an approved Settiement Agreement.

I This notice i also required under Rule 23 of he Federal Rules of Chil Procedure.

2 1t shouid be notaed by the Cown hai Planttie' counssl have receive upwards of 200 Welsphone csile
seekng informaton about he setiement, Of those calis, none expre23ed resenvation of objecton 10 the
sedoment proposal,

86834 85-9
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6. A9 an added fact, th \ representatives of the class met with OIMOA officers in
Anadarko in 1987 At that um#. OIMOA was asked to join the lawsuit as a party plantff.
The Association declined the invitation and has heid frm 1o 1{s non-party status since that
tine.

7. The first assertion of the OIMOA in its Notics 15 that it believes tha! the

“failure of the Qepartment of the Interiar’s royaity management
function and the non-compliance of the Federal Oil and Gas Royalty
Management Act (FOGRMA -1982} have resulted in wviolations of the

allottee trust refationship.” 3

This assertion merely restates the Plaintifts’ basis of this fitigation. The seitisment
negotiated between the parties reflects the Plaintiffs’ primary goal of compliance with
FOGAMA.

8, The DIMOA next states that the terms and conditions of the propesed settlement .
*.will cause ireparable harm to any and all futwre claims of the aflotive..*4 This
general assertion can only be responded to by addressing each of the OIMOA's specific
concerns. The parties will do so in the following sections.

9. Finally, the QIMOA "disputes the claim that the proposed class settiement serves
as a class sction for the class of all Indan alictiees who own interest in of and gas
leasas on allotied lands within the Anadarko area.”3 No specific or general wrguments
are given as fo why the suit was not properly certified as a class action, As explained
eurlior, OIMOA wae given the opportunity 1o participate in a class of af Indian mineral
owners in the State of Okiahoma, and refused to join. No challenge to the class as
certified was filed by OIMOA o any individual objecter 1o the setttement. A challange to
the certification is out of time and hardly appropriate now. However, because the

3 OIMOA's Objecion at Page 1, Paragraph 1.

4 OMOA's Otjection at Page 1, Paragmaph 1.

5 OMOA's Otjection at Page 1, Peregraph 1.
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challenge 10 the certification of the class is fimited 1o this one assertion, it is possible that
it was only meant as a general protest 1o the settiement. Therefore, the parties wall
address OIMOA's concerns in the order they were given.

 TIM PAYM

10. The time period in which the royalty payments are made has been the subject
of extensive litigation and discovery in both this case and a similar case brought by
Navajo allottees.® In both cases, the Plaintiffs have recognized that the Department
must have some time 1o receive, process, and disburss the royalty payments received. In
general, ol or gas is produced and sold in one month by a lessee. The lessee receives
payiment for the ol or gas and then makes payment 1o the Department by the end of the
second month. These activiies account for thirty to sixty days, which is the general
industry practice.

11. Since the Depariment receives the Dulk of the royalty payments from lessees at
the end of the month, the payment schedule agreed to in the ssitiement gve the
Depantment 30 to 32 days 1o deposit the check received from a lesses/payar into a
general account, appartion the payment lo specific leases, transfer the money lo the
appropriate Bureau of Indian Affars (BlA) office, and then divide the royalty payment
among the muitiple indian aliottee owners.

12. Apgroximately 75 to 80 percent of the payments are distributed within twenty
days of réceipt by the Mineral Management Service (MMS). Within thirty days of receipt
by MMS, approximately 95 percent of the royalties have been distributed.

13. The Plaintiffs in this matter have been given extensive information concerning
these functions. They have agreed that the described time periods are reasonable. In
fact, the Department maintains that. given the complexity of the accounting and disbursal
tasks 1o be completed, no shorter time penod is possible.

14 OIMOA contends that the thirty-day disbursal lime period could be avoided if all
® Shij Shi Keyeh Assogation v, Hodel, Case No. CIV-84-1622 M (Dist CL N. M. 1984).

I
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royalty management functions were placed under one Department ol the Interior agency
OIMOA suggests that this designated agency be the MMS 7 This proposal is not
unlike the proposal submitied by Plantifls and extensively researched and negotiated.
After extensive considerahion, the parties agreed that even il centraiization of these
functions would shorten the time lor disbursement (a conclusion the government
believes is highly questionable), it would also nvolve a risk of reduced accuracy of
payment and would reduce other benefits provided to the Plaintff class in the remainder
of the settement. In the final analysis, it was determined by the parties that the proposal
contained in the settiement agreement provides the best balance between rapid
payment. local involvement of the BIA, compuierized monitaring by a centralized MMS
office, and the establishment of a local MMS office.

C. INTEREST PAYMENTS

15, The QIMOA raises several issues in this paragraph Each will be addressed
separately. First, the BlA is warking on an enhancement to the system to provide for a
ransaction code on the Explanation of Payment (EOP)} Repart to indicate the payment of
late interest from a lessee/payar. The agreement alse contemplates the MMS, BlA and
the Allottees negotiating on additional enhancements to the EOP, if waranted after using
the curent reporting form for a period of ime.

16, Second, the OIMOA raises a question concerning the tax status of two different
types of interest eamed on royalties.d The tax status of interest income, induding who
should provide a 1099 statement, is clearly beyond the scope of this lawsuit end
settiement, However, the Intemal Revenue Service has ruled that such income is
taxable.? Only Congress could change this scenaric by amending the Internal
Revenue Service Code. While the Department will examine OIMOA's request, it is not
refated to FOGRMA compliance or this settiement and should not concemn this Court.

7 OMOA's Oijecton at Page 1, Paragraph 2.

8 OMOA's Obyechon al Page 1, Paragraph 3.

?|RS Rev. Rule 67-264.
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17 Finaliy, \he QIMOA raises the ssue of the distibunon ol previously accrued
interest 10 OIMOA's concerns refate 10 Page S Paagaph & of the Settlement
Ageement. OIMOA states that the $650.000.00 for accrued interests is “onty a small
share of over 2 bilkon dollars held in the Investment Center in Albuquerque, N.M. -1

18. To put the CIMOA's comments in perspective, i should be noted that the
Senllement Agreement does not determine a dollar figure which should be distrbuted.
but rather a method by which interest heid {whatever the amount) will be distibuted in a
umely and far manner. This fimnation is consistent with the parties’ position that this is a
fawsuit for FOGRMA compliance, not for damages, if the actual interest for all Indian
allctiees nationwide is determined to be grealer than 3650.000.00. then that greater
amount will be distributed,

19. It must aiso be noted thal the two billion dollars the OIMOA refers 1o is largely
the principal held for ali Indian ribes and allottees, and is not exclusively or primarily
interest income.

20 Finaily, the OIMOA is camect in questioning whether the Settiement could be
binding on all Indian allotees across the nation. It is not, and is not intended to be. While
it is likely that the Department of Intericr will approach other allortee groups with an offer
to distibute previously accumulated interest income with this same methodology, this
Settlement Agreement will not in any way bind those allotiees.

D, EXPLANATION QF PAYMENT REPORTS

21. The OIMOA asserts that the EOP reports do not mel the statutory requirements
of FOGRMA, but offer no spedifics which the parties can address. The perties negotiated
for the changes and improvements to the EOP over a period of several years, Both MMS
and the BlA convened a series of public meetings in indian country nationwide over the

10 OMOA's Obtection at Pege 1, Paragraph 3.

' OMOA's Otyecaon st Page 2, Peregreph 1.
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past few years to discuss the format of the EOP report. The parties believe that the
OIMOA was aware of the meetings and had substantial participation in them.

22. The parties are in egreament that the revised EQOP hes every data element
necessary 1o enable the Alfottee to determine the basis of a royalty payment, which has
been the major concern of the Allottees from the outset.

23. One cornerstone of the settlement agreement is the Oklahoma City office of the
MMS and the bi-monthly mestings between that staif and the Allottees. These meetings
will address the ongoing and evolving concerns and needs of the users of the system. If
the OIMOA andits members have specific ideas and recommendations for the MMS on
the substance and format of the EOP, they can discuss them with the local staff at these
meetings.

24. Futhermore, the OIMOA has misinterpreted Section 10 of the Settiement
Agreement. That section states that the royaity checks and EOP reports are mailed. not
received, within the same 24-hour period. The BIA has discussed this issue with OIMOA
and determined that the claim is based upon the assertions of one allottes, a Mr. Leland
Friday. The BIA investigated and determined that another royalty owner, located 70
miles further away from Anadarko than Mr, Friday, received his royalty check and EOP
on the same day, or on the following day, but never more than that time.

25. Individual class members raised the issue of the late EOPs at the meetings held
in June, 1991, between class members and ther legal counsel angd expert witnesses. In
every individual instance, with one or two exceplions, every person raising this problem
was confusing the EOP with another report received from the BIA, calied an Individual
indian Moneys (IIM) repart. Ongoing education between the Department and the
Allottees, and the plan to meil the check and repart in the same enveiope. will cure the
problem to the extent that it still exists.

26. In any event, the OIMOA has missed the point that this payment system is only
temporary until such time as equipment for maiting the EOP and the check in the same
envelope is purchased and installed. This is a major improvement and concession that
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the Plaintffs have obtained in the Setilement. it appears that the OIMOA does not object
te this provision, and should, in fact, suppont it as a major improvement.

E. FISCAL AND PRQOUCTION ACCOUNTING SYSTEMS

27 The QIMOA does not appear to object to Section 11 o the setlement
agreement, but rather points out that Mr. Jacobs was involved in the recommendation of
the Royalty Management Advisory Committee (RMAC), which led to this change. As
indicated in QIMOA’'s comments, the negoliations and settlement between the parties are
inimnately connecled to RMAC, along with initiatives and changes in Departmental policy
and continued communication with the Allottee community.

28. It should also be noted that leedback from Allottees is one of the fundamental
purposes of the bimonthly meetings in the setiement. The more questions provided by
Ajlofiess, the better and more responsive the MMS management system will be. Further,
mpul on the data contained in the r‘epons will be delivered to Plaintitf's counsel for
review. The Department will discuss any concerns raised by the information with
counsel. -

The remainder of the OIMOA comments are clearly beyond the scope of this suit.
However, 10 avoid 'any confusion, the Department washes to clarify that it is well awsre
that it needs 10 comply with duties FOGRMA imposes for management of all Indian
allottes mineral royalties. Mowever, the Settlement Agresment in this case can only
represent the specific negotiated resolution for this particular class of Aliottees.

29. It is important for the Court to understand that the “Indian Spot Audit Team” is
not the Depariment's exclusive, or even major means of providing audit coverage. MMS
has an entre audit strategy/system in Lakewood, Colorado, which is designed to result
in coverage for over 90 percent of indian royalties primarily through audits of the |argest
royalty-paying companies. This audit strategy provides substantial audit coverage.

30. However, the Department has agreed with Plaintifls that an additional typs of
coverage by a spot audit team, located in Oklahema, would provide improved protection
to the allottees. This team, which is curenlly operating at a level specified by the
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Settlement Agresment, stategcally targets all Oklahoma Indian royaities through
reviews of specific royally issues and leases mostly related to the compamies excluded
from the overall audit strategy described above. The work of the spot audit team s based
on relerrals from local ‘ndian lessors and knowledge of Oklahoma mineral production
and saies issues. Thus, the Department is providing a multi-layered stategy for
Okiahoma Indian lessors in which the preponderance of royalties are routinely and
systemancally audited, and in which local knowledge, provided in party by allotiees,
targets the remaining lsadesissues audit coverage,

31. While the number of auditors is obviously of concern to QIMOA, it should be
noted that the Plaintiffs have received significant concessions from the Department after
lengthy and complicated negotiations. OIMOA does not protest the establishment of the
Indian spot audit team, but simply claims that more auditors are needed. The Department
beiieves that the resources committed to the indian audit strategy fully comply with the
requrements of FOGRMA, The Oklahoma allotiees wil have ampie opportunity to judge
the adequacy of the audit program because the Sattlement Agreement includes the
stipuiation for routine provision of audit statistics and resulte to aliottees at local
meetings,

H, MAJOR PORTION ANALYSIS

32. Major Portion Analysis (MPA) is the most difficult and complex issus addressed
in this litigation.The parties spent a great deal of time reviewing and negotiating this
issye. Plaintiffs’ counsel hred two experts to assist them in negotiating and have
obtained a resoiution which they believe provides significant bensfits to the class. The
Department is taking action, in consultation with Plaintiffs’ counsel, lo deveiop an
adequate dasis of information to parfarm a valid major portion analysis. The parties firmly
believe that the Settiement Agreement represents the best possible negotisted
resolution of this issue.

33. Nothing in OIMOA's comments provide a specific criticism of the proposed MPA
plan. It is impossible to address this issua without such specificity. However. the Court
may be assuwred that the parties firmly believe that the proposed resolution to this issue is
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a very posiive step forward.

34 The serfement provides for the use of price data obtained from the Oklahoma
Tax Commissicn (OTC), grouped by Natural Gas Policy Act calegary. |t these categories
are not avalable, the Ageement provides a descending order of analysis based upon
the best inlormanon avaiiable. Moreover. the settiement methodology meets the
requrements of 30 CFR §206.152 (3)(ii), governing MPA calculation.

. MISCELLANEOQUS

35. Ahhough OIMOA believes that the “look back” program proposed in the
Settlement is positive, they believe it should do more. Plaintiffs originally raised the same
issue, but agreed to the simplified "look Dack” for a number of reasons. Frat, it is not
technically feasibie 1or the infarmation concerning production problems to be disbursed
al the same tme as royalty payments. Second, the program aready agreed to will
increase the BiA's cost and is arguably not required by FOGRMA. Third, the notice that
will be sent will provige the Allottee with the telephone number of the focal office. They
may cell there for further information.

In aif, the negotiated resoiution contained in the Settement ageement considered
OIMOA's concerns and reached an appropriate accommodation which provides a
significant benefit to all aliottees,

J. CONCLUSION

36. The conclusion of the QIMOA states that many of the provisions of the
Settlement Agreement are mandated by FOGRMA. That is, of courss, the point of this
declaratory action and the Settiement, and is not an objection. Finally, the OIMOA states
that t must approach the setiiement with "guarded skepticism until we see any resulis of
FOGRAMA implemented.”'2 Again, this is not an objection to settiement, but rather, a
statemnent that the OIMOA will believe it when they see it. The purpose of the Settiemant
Agreement is to remove the last bamier 1o the implementation QIMOA seeks.

37. The Settlement Agreement contemplates a close, working, evolving

20IMOA's Otyecion at Page 4, Paragraph 1.



246

relationship between Allotiees and the MMS staff via the new local office, technological
advances to the existing system, and improved communication between the local office
and the main complex at Lakewood, Colorado. The parties believe that the seftlement
enables the government and the Allofiees to work together 10 overcome the “guarded
skeplicism™ on the part of the OIMOA members and all other Allottees who have lacked
confidence in the system in the past,

Respectiully submitted this ¥d day of December, 1991.

s /

C. Steven Hager, OBA ¥ 12315
Oklshoma indian Legal Services, Inc.
3033 North Wainut, Suite 103 W
Oklahoma City, OK 73105

(405) 528 - 5500

Altorneys for Plaintiffs

Steven C. Mocre

Native American Rights Fund
1506 Broadway

Boulder, CO 80302

(303) 447 - 8760

Attorneys for Plaintiffs

. A

Timothy Lebfacdl

M. Kent Anderson

United States Attormey's Offica
4434 U.S, Courthouse
Oklahoma City, OK 73102
{405) 23t - 5281

Attorneys for the Defendants

Edwin G. Winstead

Office of the Fieid Solicitor
U.S. Dept. of the intenar
P.O. BoxM

Window Rock, AZ 86515
(602} 871 - 5151

Counsel for the Defendants
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relationship between Aliottees and the MMS staff via the new local office, technological
advances to the existng system, &nd improved communicetion between the local office
and the main complex at Lakewood, Colorado. The parties peileve that the seftiement
enables the government and the Allottees to work together 1o overcome the “guarded
skepticism® on the part of the GIMOA members and all other Altottees who have lacked

confidenca in the system in the past.

Respectiully submitted this Xd day of December, 1991

P Spmr A
. Steven Hager, OBA # 12315

Oklahoma indian Legal Services, Inc.
3033 North Walnut, Suite 103 W
Okiahoma City, OK 73105

(405} 528 - 5500

Aftorneys lor Plaintifis

Steven C. Moore

Native Amarican Rights Fund
1506 Eroacdway

Boulder, CO 80302

{303) 447 - 8760

Attorneys for Plaintiffs

7 -

Timothy L#bfecdl
M. Kent Anderson
Unned States Attorney's Office
4434 US, Courthouse
Okishoma City, OK 73102
(405) 231 - 5261
Attarneys for the Defendants

Edwin G. Winstead

Office of the Field Solicitor
1.5 Dept. of the interiar
PO.BoxM

Window Rock, AZ 86515
(602) 871 - 5151

Counsel for the Delendants
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TIE E

This certifies that on the Xrd day of December, 1991, | maiied a Tue and copy of the
above Response. U S Postage atfixed and prepad, to Mr. Eddy Jacobs, President of the
Oklahoma Indian Mineral Qwners Association, at 2600 N.W_ 11th Steet, Oklahoma City,
QK 73107

- A e

C. Steven Hager
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QRLAHOMA INODIAN MINERAL OWNERS ASSOCIATION (OIMOA)
AMENDED RESPONSE TO_NOTICE OF DISAPPROVAL OF THE
PROPOSED CLASS SETTLEMENT AND AGREEMENT OF KAULEY

¥3 LUJAN CIV NO. 84-3306T

The oklahoma Indian Mineral Owners (OIMOA) file this amend-
ed Notice of Disapproval to the proposed class settlement and
agreesents of FRauley ve Lujan CIV NG. 84-3306T, following a
meeting with Joint Counsel of Attorneya for Plaintiffe aod
Defendents, held io the office of U.S. Magistrate Pat Ircvin,
December 3, 199I.

INTRODUCTION

1. It is apparent that once again, the bureaucracy is
attempting to compel us to accept something that ia not in our
beat intereat. Historically, this ia a typical scenario.
Originally. we envisioned curselves as part of the clagg. how-
ever, 4t this point of these proceedings, the Oklahoma Indian
Mineral Owners find they are at opposite sides to the Counsel
for the Plaintiffs and the Counsel for the Defendents, by their
Joint Response filed December 3, 1991. Class member vere afford-
ed the option of support or opposition which vams solicited by
the Court, and we responded vwith the courts invitation and
accordingly with the time of notice, all within the perimeter
of response for objection. The Oklahowa Indian Miperal Ovners
perceive our OBJECTION to be put in a defensive pomition
brought about by the Joint Response. We saek the courta to
ciarify the position and circumstances of all partiea ilnvolved,
ag to hov the JOINT RESPONSE colcurred.

To further clarify the QIMDA timing of opposition to the class
action, members were initially informed by class counsel that
they did not meet the criteria financially. and as clients Lf
we were “diametrically opposed” we should hire gur own attor-~
neys separately {CLASS MEMBER INFORMATION SHEET - REVISED
6-23-88). It should be further noted that the class counsel's
telephone calls that they received continued to geek infore-
ation abourt the settlement, with neither expressing objection,
but with reservation.

B. Timeliness of Payments

4 copy of Senate Bill 2751 was introduced on June 18, 1990
by Senator DeConcini and McCain, and is being submitted for
review. Such a bill along these lines could be very helpful
14 resolving many problem areas of the allottee. Some changes
to the concept of this bhill would need to be made before such
a bill was passed.

C. Interest Payments
There remains many areas of concern that need to be add-
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ressed for 1nterest payments that have yet ko be disbursed.
Copies of numerous newspaper articlies are beirng provided
relative to interest payment. Also, a copy of a new Comp-
troller General decision NO. B-2420029, daved March 2%, 1991,
which could be utilized as a directive in regard to a term
such as the setplement of paragraph 27.
D. Explanation of FPayments

The new format for the EOP is an improvement, but the
information being provided needs additional work. With the
recent paryment of interest, can interest income be account-
ed for on this format as to rate, period paid. and identify
to principle amocunts assesSsed? The QIMOA has always bLeen a
willing participant t¢ improve or chinge any reports or Con-
ditions that would be to the betterment of thelr interest.
E. Fiscal and Preductlon Accounting Systems

Historically. these systems and the manner or proces-
ses currently employed 1n Minerat! Management Service (MMS)
auditing is a primary source of distrust for allottees., MMS®
current data base is maintained and volumes and values are
intented to reflect lease level reporting. Hoevever, EQP's
and Royalty Reports from MMS are not consistently lease N
level. and volumes and values are often reported as gross
well levels. An examlnation of EOP elements does not in-
dicate theypleyel of data being given to allettees, Further,
the accuracy of this information is also questionable. It has
been. and can be shown that non-reporting of inmaccurate data
iz being submitced by Industry.

The Settlement Aqreement provides for comparisons of data
submitted by paycrs and cperators, identificaticon of improper
recoupments, allewances, and severance tax deductions, and
excepticon reports to ldentify royalty rate differences. It is
fundamental that the accuracy of these automated functions is
dependent on the accuracy of initfal data. What benefit ig
galned by enhancing a system yet providing no safequards for
accurate reporting.

The proposed automated functicns of ldentificaticn of im-
proper reccupments. allowances, and severance taX deducticns
and inceorrect royalty rate are elements hormally discovered in
auditing. ...,

Houeve??“iéh&?ti%eﬁa; the point of having an auwdit completed
involves, at times, years of vwaiting. One of the steps pricr te
an audit is the desk review., This process is nothing more than
a comparison of MMS/Bureauw of Land Managewent (BLM) data for
the usual time pericd of one (1) year. It would seem apparent
that analyzing one random year of data in the Lifetime of a
well is a very limited analysis and can, in no way, reflect a
complete and accurate audit picCture.

The Settlement Agreement provides thar there was little dig-
agreement as to the details of the Department's {MM5) Compre-
henzive Audit Strategy. It has been explajned by Counsel for the
Department and Class that this strategy is Hgw the audit pro-
cess 15 implemented and not the accuracy or inaccuracy of the
process being implemented. This process. which can be shown is
defective. should be the element to change rather than insuring
that this guestionable process is ever further implemented.
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E. Fiscal and Production Accounting Systems

It hax been stressed by counsels for MMS and the Class
Lhat this Ajreement ocould represent a starting pownt to core
rect the entire process, and the Joint Response states “The
Oklahoma Allotrees will have ample opportunity to judge the
adguacy af the aud:t program...” Why observe for any Future
time perivd, the inuedequacies we have had to live with for _
the past years. If this i5 a beginning, we need to begin with
accurate data and processes.

H. Major Portion Analvsis )
Disrussion heid (h 4 meeting with Class gounsel. not

encugh 1nformation was provided to OIMOA to determine what
their methodology will be. The way the government plans to
achieve an MFh are already in the néew valuation regulaticons.
Is the MPA in the settlement agreement different than the
valuation regulation currently being used? At this pelnt,
the reason MPA has not been completed, a data base was not
available. Why should this take up to a year for completion?
I. Miscellapeocus

We are in agreement with the "look back program". Per-
haps a toll-free number could be provided. such as is being
provided to Industry, since a majority of Indian mineral
owners do not have the luxury ©f a telephone. The language
i Secrilons 23, 6, and 27 15 umacceptable. “Loopholes”
can be Created and provides the Department a means of non-
compliances with respeonsible accountability to carry out
what 15 to be implemented.

Beftore we gonclude, an important mandate of the Federal
0il1 and Gas Royalty Mahagement Act (FOGRMA} that ix provided
was omitted in the Agreement, that 18 on-site lease inspect-
ions. It was pointed out by the Sendte Select Commitiee on
Indian Affairs that the BLM has done very little fleld work.
Congress this year, mandated that all Indian leases would
be Inspected, a task that has never been carried out. On
site inspection are the only way to accomplish certain taske
such as ¢il theft, oil spills. faulty equipment and ¢ther
phases aof compliance.

Conclusion

Upon conclusion of the December 3 informal meeting held
with counsels for the Class and Department., the OIMOA repre-
sentatives were informed that we either accept the whole
agreement as presented, or disapprove the vhole agreement,
After due consideration, apd the directive and autheority
given the Chairman of OIMOA, and discussicn with members.

It was agreed that OIMOA disapprove the Settlement Agree-
ment &5 presented., based on the content of reascons amended,
and the trust of the many members OIMOA represent.
Submitted the 5th day of December, 1991,

Eddie Jac;és, Chairman

OIMOA
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IN THE UNITED STATES DISTRICT COURT FOR THE

WESTERN DISTRICT OF OKLAHOMA

DAVID KAULEY, et. al.
FPlaintiffs,
vE. No. CIV-84-3306-T

JUNLTED STATES OF AMERICA,

T T Nt Nt Tt et Tt et et

et.al.
Defendants.
PROFFER OF PROOF AND PROPOSED WITNES® L18T

This casze is set for hearing on the proposed class action
settlement heretofore noticed to the class. The parties expect o

offer the following:

I. Preliminary Statements.
A. Steve Hager and Steven Moore, for the class
B. Edwin Winstead and M, Kent Anderson for the government
I1I. Outline of the proposed settlement.
A. Mr. Moore and Mr, Hager
I1I. Outline of the defendant's position.
A. Mr. Winstead
Iv. Objections.
A, Oklahoma Indian Minerals Owners Association. Mr. Eddie
Jacobs.
B. Others at the court's discretion, if presented out

of time. None oh file currently.
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V. Proffered Withesses. The parties are prepared to call the
following witnessesa. (Name, title, summary of expected testimony)
A. Plaintiffs.

1. Benjamin Binder. Computer systems design expert.
Design and cperation of Minerals Management
Service ("MMS") oil and gas management computer
sSystems.

2. Charles Norman. CPA/Oil and Gas Auditor. Adeguacy
of accounting and auditing elements of MMS
systems.

3. David Kauley. Cheyenne-Arapaho Tribes. Named
plaintiff.

B. Government.

1. William Collier. Area Director, Bureau of Indian
Affairs, Dept. of the Interior ("BIA")}. Anadarko
Area. Operations of the BIA,.

2. Bruce Maytubby. Area Realty Officer, BIA,
Anadarko. Management of Indian royalty programs,
including royalty distribution, in Anadarko Area.

3. William Titchywy. Supervisory Realty Specialist,
BIA. Specific day to day operation of Area realty

function.
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. James Detlefs. Chief, Fiscal Accounting Div., MMS,
Lakewood, Co. MMS procedures for collection and
distribution of royalties.

. Milton Dial. Chief, Royalty Evaluation & Standards
Div. MMS, Lakewood. MMS Major Portion Analysis.
Kenneth Moyers. Chief, Royalty Compliance Div.
MMS, Lakewood. MMS royalty audit functions.
Gregory Smith. Program Analyst, Royalty and
Management Policy Div., MMS, Lakewood. Royalty
pelicy lissues,.

. Vernan Ingram. Chief, Office of External Affairs,

MMS, Lakewood. Royalty owner relations.



MUSCOGEE (CREEK) NATION

For HOWOMRD UeRELCEE 0w

May %, 1989 e

Senate Select Committee on ledran Affairs
United States Senate
Washington, D, . Z0510

SURJECT: LETTER OF REPRESEMTATION - EDDIE JACOBS

Piease be advised that Eddie Jacobs will represent the Muscogee (Creeh)
Nation by providing testimony before the Committee regarding the
responsibilities of Bureau of Indian Affairs in the area of ail ang
gas leasing and rovalty payments,

If there are any questions, piease feel free kg contact this office.
Sincerely,

Ctioeeer & LA

Claude A, Cox

Principal Chief

CAC  bh
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STATEMENT BY EDDIE JACOBS
MUSCOGEE CREEK NATION, MEMBER
CREEK NATION MINERALS TASK FORCE, VICE-CHAIRMAN
CELAHOMA THDIAN MINERAL OWHERS ASSOUIATIUN, BOARD MEMBER
ROYALTY MANAGEMENT ADWISORY COMMITTEE (RMAC), MEMBER

The members of the Five Civilized Tribes of Fastern Qklahoma
have long been the excteption to the presumpticon that "all lIndians
are tax-exemplt”™, in that the non-tax-exempt status of Indian oil
and gas leases for the Five Civilized Tribes and individual TIndians
subjects them to the Oklahoma S5tate gross production tax, past and
at present. with no inferences te substantiate the exception. Th-
roughout the United States they are the only Indian Tribes subject
to a ftate gross production rax. (Attachaent A}

The aon~tax-exemplt stactus of the Five Civilized Tribes is aAn
issue that has Been encountered in the involvement and “nvestiga-
tions of Tribal and individual Tndian teases, specifically, the
Muscogee Creek Indian leases. Peing cognizant of the facts of the
isgue, diligent efforts have been pursued as to the validity of
the State tax callection being imposed. The validity of the tax
impesition must be pursued with a conscionable effort by the Bureau
of Indian Affairs (RIA), so as to arrive at a conclusive fart and
tefund any monies erronecusly collected te the Tribes and indivi-
dual Indians involved. {Attachment B)

The authority of the State of Oklahoma to collect any tax from
the Muscogee Creek Tribe aad the individual Indian is highiy ques-

ticnable. That uncertainty being even more intensified in review-

ing the content of the Indian Mineral leasing act of 1928: a comp-
rehensive act desioned to abtain uniformity in the leazsing of Tri-
bal land= ‘¢r rmin:n: plurposes, increase Indian authority in grant--
ing lea-¢+, and ¢o protect the Indians’ economic return on their

i

sroperty,
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Further review of the lndian Mineral leassing Act of 1938 in

telation to recent court decisions as late as 1987 [Crow Ttibe of
Indians v. State of Mont.,C.A.9(Mont}Ll987,319¢ 2d 8%5.) paoint out
that the courts have taken the view that the 19338 Act was to braing

all mineral leasing matters 1nto harmony with the Indian Reorpani-

zation Act of 1934, Section 7 of the Indian Mineral leasing Act of

l1938tepeals all Acts and parts of Acts thap ate inconsistent with
this Act. Also, Report No. 1872 from the DPepartment of the Intetior,
Washington, D.C. June 17, 1937 signed by Charles West, Acting Sec-
tetary ofF the Interict recommends the Act to bting consistency for
all leasing matters as they relate to the Indian Reorganization Act
(Attachment C)

of 1934,
The Oklahoma Indian Affairs Commission, appointed by the Gov-

ernor of the S5tate of Oklahowa, issued a letter dated February 14,
1989 te the Oklahoma Constitution Revision Commisasion, that reach-
ed the conclusion that the State of Oklahcma disclaimed all taxing
privileges in Indian Country. {Attachment D}
The Bureau of Indian Affairs is remiss in catrying ou£ the
fiduciary relationship that has been established by the Indian Mi-
ngral Development Act of [982, Section 7, 25 USC 2106, by its fatl-

ure to interpret questionable regulations cencerning Indians, in-

decisiveness of decisions, and failure to carry out requests of
epinions. (Attechmene E)
Since the gross production tax is presantly being imposed on
the membera of the Five Civilized Tribes, there are a number of
areas that need explanation by the BIA. Initially, whem a tax is
collected, a2 report is made to the Internal Revenuve Service (1IRS),
and all parties against whom this tax is imposed should receive a
1099 form/or tax with-holding information. Also, at this point, one
muat take into consideration the time period these taxes have been
withbheld from members of the Five Civilized Tribes, f{Attachment F)
The individual altottees and heirs of the Five Civilized Tr-
ibes whose Individual Indian “‘onies (11"} acvount: are aduinistet-
ed by the Muskogee Atea Oifice do not reccive any type of tauw in-

formation for the rross production tax that is, ot has been withheld.
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On December 19, 1980 I received a letter directly from the
Kerr-McGee Refinring Corporation, which had enclosed crude oil run
statements that 1 had requested from Lhe Realty Office, of the
Muskogee Area Office. A week later, January 6, 1938 1 received a
letter From the Muskogee Area Office with a Kerr-YMclee Refining
Corporation 1099-%isc form for the vear 1987, With the available
information, a comparison was made between the 1099 form and the
crude 01l run statements. The 1099 form that I received only re-
ported nine months of production, and upon request of an explana-
tion, there was none that could be reasonable acceptable, If I had
received any tax information in a timely manner, this would have
altered mvy personal taxes, (Attachment F)

I have contacted the Muskogee Area Office anmd the Internal
Revenwe Service (IR5) office in Oklahoma City, Oklahoma trying to
obtain the 1099 forms to amend prior year tax returna, and to date
T have yet to teceive those forms. If, and when I obtain any cor=-
rect information, de I direct the IRS to the Bureaw of Indian Af-
fairs for an explanation of the circumstances auch as; can prior
years be amended; has this cost me money; and if there are penal-
tiea, who will those penalties be assessed against? {Attachaent G}

There is another isolated problem at the Muaskogee Area OfFfice,
that needs to be addressed., Which is, the imposition of the Wind-
fall Profit Tax (WPT) in 1980 and 1981, Thi® ia the period when
the WPT was first impcaed, and there was at that time, some gues-
tion as to whether the Five Civilized Tribes should be assessed
those taxes. The indecision and failure to notify the 0il Companies
in & timely manner resulted in those taxes being withheld. When a
decision was finally determined that the Five Civilized Tribes were
not subject to the WPT, approximactely one year of taxes had been
collected, There again, why was there indecisivenesa by the Muak-
ocpee Area Office or B1A, in that the Five Civilized Tribes would
be the exceptinn.

Also, itn that time pericod, the financial posting fren manual
Lo computer wa2s :o transition from the BlA to the “inerals Mamage-

mant fervize {MM3), Tn the interim, the Muskogee Bla should have



tiled a claim for refunds of the tanes that vere withheld., The
transfer of informatien in the posting transitien was not complete,
in that, not all leases had been assessed the WPT, or wvere identi-
fied at that time. 1 understand there are outstanding WPT monies
due with compounded interest, However, these tvpes of payments are
not identified on moﬁthly disbursement'statements. and the IIM ac-
count holder would not be avare if any or all pavments vere reim-
bursed.

There are a4 number of other problems and recommendations that
need to be addressed and commenced on in general terms on each
issue., These include: Lost or Delayed Interest Payments; Yaluation
iansuey; MNon-paymeént and Under-payvments; Leases Trregularities;
Lease Monitoring; Drainage; Audit Creditability; Recoupments; Allow-
ancea; Frobates; Rights-of-way. {Attachment H)}

In cléosing, 1 express oy appreciation to the ¢ffort nowv being
put forth in theae very important mattera that have been a detri-
ment to the Indisn Tribes and Indvidual, wve hope that the consequ-
ences of these hearinga vwill be more than just e series of reports

==== that positive action cen be taken te correct the fiduciary

reletionehip:
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part 1

Recommendations for Problem Aress

The following recommepdations are directed to tﬁe preblem areas 1
made reference to in the July 16, 1988 statement to the Creek Nacion
Task Force and the Special Committee on lnvestigative of the Senate
Committee on lndian Affairs, that individual lndian mineral and

land owners copntinue to enpcounter. (copy included)

TAX 1SSUES The Bureau of Indisn Affmirs (BIA) and che Office of
the Solicator as their legal advisor, need to issue a position
paper that would specificaslly astate their policies pertaining to
tax issues that presently need clarification; and those that will
be subject to change. 1In follow-up, the BlA needs to advise those
individuals cthat will be atfected to those tax changes, and celate

the requirements of the Internal Revepue Service (1IRS).

LOST OR DELAYED INTEREST PAYMENTS The BlA branch of investments

made mention of a reconciliation project, but no writtenm notice on
the status of this ipnitjative has been issued. The BIA hss no aud-
itors on staff, so independent Certified Public Acccuntants {(CPA)
firms need to be contracted, to identify the proper principle sc-
counts which were the scurce of the accrued interest. Alao, the
interest that has accrued as a result of compounded interest on

interest and at the proper rate for those periods.

VALUATION [SSUES The waluation issues could be resolved by deing

majority price analysiz on all Indian leases, with those analysis

being uszed as part of completion of competant audit work.

NOW-PAYMENT AND UNDER-PAYMENTS The Puresu of Land Management (BLM)

will s¢ill be responsible for lease monitering when the new Fro-
duction Accounting and Auditing Sy;tem (PAAS) is broupht on-line
for on-shore production. However, the extended periocd of time that
BLM officials related to, “"periodic checks being made nnce avery

three vears,”" is of great concern too because Mineral “anagement
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Services (MMS) recommendations are that z2ere sales Jil! no lonper
require & report. Individual Indians have & need to know of no
sales as well a3 errors. Royalty payments are vrelied on by individ-
uals as & sole source of income or play a major share of a monthly
budget. 1f for some valid weason, wells are shut down temporarily,
sufficient time for financial srrangements could be undertaken. If
wells are te be plugged, owners need to be informed immediately so

as to initiate the termination of leases.

LEASE IRREGULARITIES The BIA has not been consistent in their leas-
ing policy, For example, mineral shares of the heirs of allottuees
of the Five Civilized Tribes are not placed on » competitive bid

docket, yat they are under the supervision of the BIA, Nuskogee
Area Office. ! personally was informed that to lease my mineral
shares T would have to find a interested party, even though my
mineral interests are in restricted truse land status. Thus, the
tryust status of the lands are not removed; though they are admin-
istated through the State Courts, they remain mnder the supervision
of the Bla.

LEASE MONITORING The Buresu of Land Hanagement maintains that due

to being under-staffed, they are unable to maka mare frequent on-
site inspections than the “"once every three years," then the lndian
leases need to be contracted to Indian Tribes or to privare contr-
actors; s0 that each lesse can be inszpected and reports given on

o weakly or manthly basis to Tribes and BIA, for the individual to
obtain accase to that information.

DRAINAGE BLX needs to contract with experts and vtilize the lacest
equipment aveilable to conduct reservior test. Monitoring of ad-

jacent syrrounding non-lndian leases should, also be required even
vhen their is no lease agreement for mincrals in nffece for Indian

owners. Without more stringent monitoring this problem will persist.

§6-834 95-10
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AUDIT CREDITABLITY MMS audits minaral and mining 1-ises for Indian
and Federal lands. States and Tribes cam enter into 202 and 205

contracts to audit their leases, but individual lndians must rely

on MMS to sudit #nd then ve are provided a summary report from Bl
BlA has not besn very responsive to any requast for informationm.
MMS only provides audit coverage f{or mineral and mininp leases,
othar types of monies that are generatad to lndividual Indian Money
{1IM} accounts from other sources that BlA administer are not audit-
ad, Posting of wmoniey to 1IM accounts before L1982 sometimes took

up to six months to post. Can Indiana be assured that interest was
aver paid vhich should have bsen credited to their IIM accounts.
Today there is still an eightean day delay for posting of royaslties
to the [IM accounta. I have been told interesc is paid and reporc-
ed on the sewi-sennwal report of our [IM ladger account. This report
cannot be understood because it is jusc a series of numhers, un-
less you have a code book the report is useless and ve still ques-
tion if interest was accewlly paid. To help solve psrt of this pre-
blem make the monthly and semi-annual reporta so th;t individual
Indians can et least cell if interest has besn pald for delays st
MMS or BIA. Audits thet have baan done by MMS would only catch lstae
posting of rvroyalties since the conversion to computers. 1 have
pointed out chat BIA was guilty of posting initial royalty payments
safcer interest vaes computed on the semi-anpual veport to the Office
of Inspactor General (0IG), the OIG asgreed that thers wvas a problem
but that it vould have to be looked at later.

RECOUPMENTS Over-recoupmsnts should be placed on a high priorty
because sach dollar & Indian is enticled to means alot to tham. The
Amsrican Indian is one 0f the mosc sconowmically depresssd vace of
people in the United States., In the past recoupments have baan the
results of under-estimation of estimaced paymencs for gas rovalcies
due. Energy companies have been alforded an appeal process while
Indians in the past have not been offered such an option. Khen the
estimated pavment problem is resolved the recoupments will be held

to veary small adjustments.
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ALLOWMANCES Thare must be periodic chacks to assure *hat allovances
are pnot inflacted., The only check now is sudit which wve have been
told are done on s 3iX year cycle. 1f Indians vere providad mote
information as to code numbers we could distinguish vhich each al-
lovapce charge tepresents, so inconsistances would be recognized,
With sdded information problems could be corTected in a timely
sanner. 1 have beep told that code numbers wvould soon be added but

as of my last monthly statement no numbers have been supplied.

PROBATES Hairs of allottees of the Five Civilized Trihes are not
afforded this service by the Solicitor's office, Even whep heirs
meet blood quantum requirements to retain restricted trust status
of their holdings, they heve been told that becsuse State District
Courts adeinister our probates we must retain private attorneys.
BlA is still responsible to these heirs but they seem to feel chat
there ia po responsihility. In the western half of Oklahoma extend-
ed periods of time have been the rule, but as of late there has

been improvement. .

RIGHTS-OF-WAY The BlA should be our advocate in these matters. ln
the past BlA has been complacent in trespass violation situations.
In cagzes where the land is under lease inappropriate amounts have
been paid for land damsges to the lessee instead of the land owner.
If ths BlA had a organizaction similar to the Royalty Manmapement
Advisory Committee (RMAC), Indians could voice our opiniaen before

changes sre implemented.

The way things are pov Indians are notified of changes just before
they are implemented. Right now BlA is working on & proposal to
contract LIM accounts to a private banking institute. Tribal leadets
vere notified of & meecing in Tulsa but individual Indians and al-
lottee orgenizations were pot notified. When TIM accounts are dis-
cussed individuvel Indians need to be aware of any chanpe becsause
this will sffect our money flow. One thing 1 have heard from our
individual Indians is that they would like all IIM accounts auditer

before any transfer is made, When monies are found to be due or



oved then identify what the source of the problem was and vhen
mony i3 due Indians identify any intetest money that would have

accrued as a result of non-payment,

The more information that is provided the mote Indians can wndet-
stand the system and eny changes that must be made, The Indiansy
need this information in a ctimely manner so ve can seek advice and

guidance.,

1 appreciate this opportunity to point out and expreas a viewpeint
of the individusl Indians. 1€ additional information is needed

plezsse feel C€ree tOo contact we.

Sincerely,
Eddie Jacdbs
Member, Oklshoma Iondian Mineral

. Owners Asaociation
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caittachment W)

rart 1

STATEMERT BY EPDIE JACORS
CREEK NHATION MIHNERALS TASE FORCF, VICE-CHAIRNAN
OFLANOMA INDIAN MINERAL OWWERS AS3OCEATION, BOARD MEMBER
ROYALTY MANAGEMENT ADVISORY COMMITTEE {RMAC), MEMBER

The Oklahoma Indiam minecral owners were greatly offended by
President Reagan's rematks given in response to a question raised
by a student at the Mascow State University. If the President of
the United States feels that 1ndians have been "humeted™, then how
can Indian peocple have any confidence in Indian policy that we now
must live with, President Reagan's statement that he would be pglad
to meet with the delegatian of Indianms in Moscow, could have been
a start, but in reality it was only a gesture by a "Yame duck™ ad-
ministration, ladians need te have a sav as to the d{rection of
their futmre, and 1 speak of Indians that are in elected tribal
leadership rolea, Indiapn organizatiopa, and the individual Tadian,
all vwho have different points of view as to the peeds and concerns
of Indian pecple, The reason the individual Indians point of wiew
isa so important in Oklahoma, is that the majority of landas held by
Indians are allotted lands, allettted land that is owned by heits
of original sllottees, and whose share is often very small, There-
fore, it i2 not economically feasible for each ipdividual to pur-
sue their interests accouptability, 5o we must rely on the Pureau
of lpdian Affairs (BlA) for asdmipnistration of our land and mineral
holdings,

President Reagaﬁ also mentioned that the Indians have a "Buteau
of Indian Affairs to help take care of them”, However, he did not
meption the fact (or was he even avare) that the BIA and othet bur-
eau agencies that administet Indian programs ate cutrently heinp
investigated for their negligent handling of their trust responsi-
bility by a Special Senate Select Cormmittes.

The Creek Hation Task Force hzr alrteady discovered ectrors that

will resuit in monetary tecoveries for tribal leases, and the po=-
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sibly potential recovery of lend as well. 1, personally have re-
ceived substsntis?! money reéoupnents thair not only affect my lesses,
but will also impact ather individual leases as well, along with

2 numbar of olher issues 1hst have yet to be resolved. In previous
investigations there was little or no Follow-up or Cespoense in a
timely wmanner, end a5 individuals we need ta 3ee positive action

and noi just a sevries of reports as a end wesult. This time around
we would like for these agencies to be held mOre responsible anmd
efficient te the acrual Indians being served.

June 2, 1988, in Oklahoma Ciiry, Ross Swimmer gave an address
to ati1orneys, Indian leaders, snd tribal couri c¢lerks in which he
said, "its time 10 begin the phase-out of the BIAY, his contention
being 1hair the BIA should work itself out of s job. Regardless,
whether it be the BIA or s different version thereof, the United
Si1ates Covernment must have an agency in exiStepnce to live up Lo
tribal treaties, Acts of Congress, and ¢ourt decisicens as part of
their trust responpsibility. Mr. Svimmer must realize that we do pot
vant to be treated as wards, but there i3 & trust to he maintained
as long as there are Indians. Therefore wve nead to be informed in a
more timely manner so thai we can be actively involved in decisions
that will have a direct impact on our livelihood.

In reference 10 President Reagan's Moscow statement that "some
Indians became very wealthy because some of those reservations were
overlmying great pools of oil, and you can get very rich pumping
0il", he gave the impression that the Indians had & choice in liv-
ing on reservations, areas of land Lhar vere setlaside AS Teserva-
1iens, wiih the Indians placed on those lands by treaties. ln rvrerurn,
large tracts of the'original 1ribal lands wvere taken. When Tribes
accepred the smaller tracts of land, a trusil was formed 1har certain
obligaticns would be rendered, Indians could have had, and even to-
dav, ctould maintain a2 adequate quality of life, iF what land baze
and mipetal resoufces we retain are and had been properly managed.

1 would fike to address the follovwing problem areas that the
Indians continue to encounter that 1 have knowledpe of throuph my

inquiries: tax issue3s; lost er delaved inrerest paymenis; valuation
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issues; under-payments; non-payments; leasing irregularities and
monitoring; drainage; auvdit credibility; over-recoupments; allou-
ances; handling of probates; and rights-of-vay,
TAX ISSUES

I, personally have written to the RIA and Mineral Managerent
Services (MMS), and have yef to rfeceive a Wrfitten opinion fron the
Office of the Solicator, of taxes on the Five Civilized Triber of
Oklahoma inheired restficted trust lands.

There alsoc seems to be ¢ problem as to the 1099 tax forms ad-
ministered by the BIA; these forms are fof taxes that are withheld
from Individual Indian Honies account (IIM) holders, we are not
getting credit when we file our personal taxes for the Gross Prod-
uetion texes that are being wirhheld.

LOST OR DELAYED INTEREST PAYMENTS

Posting of royalty payments have been delayed resulting io
acerued interest not being paid at appropriate time intervals, At
a meeting Mr. Jim Parris, Albuquerque lnvestment Center Officer in-
formed mineral owners of a reconcilation of the 1081 forms which
should help identify the appropriate leases to which interest monies
will be paid. Presently the scatus of this project is unknewn. 1
have requested an audit of my IIM account but still do net koow who
will c¢conduct the audit; the BIA does not have auditors on staff, 1
have suggestad thst an independent audit be done.
VALUATION ISSUES

The Office of lnspector General (OIG) issued 3 report dated

March 31, 1988 that points our many reasons of concern that effect
Indian leases. Even with implementation of new regulations problem
areas atill persisc.
NON-PAYMENT ARD UNDER-PAYMENTS

The new Preduction Accounting and Auditing System {(PAAS) beine

brought on line should resolve these problems. Fut the NIG 7r-art
of April 1, 1988 give many reascns for ceoncern because benefits and

cost have not been determined.
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LEASE IRREGULARITIES
There i#* not much documation to suppott thias area. The Teason

being that most was verbal advise given to individual Indians, ad-
vise given by BLlA and Social Secrvicas petsonnel based on cheir
policies,
LEASE HONITOR1ING

The Buresu of Land Management is tesponsible for these duties:

This agency does not have the acaff to ptoperly cover all the leas-

ses they must maintain; BLM checks leaszes only on requesc; They do
not perform periodic checks also many times the Indian owners are
elderly, 30 the opetators are other parties have a "free run® of
the lends.
DRAINAGE

BLN egain has not besen very consiscant in thelr hendling of
this problem, Many times the land in quescion is not uander faase
end without proper monitoring these problems will persiat.
AUDIT CREDIBILITY

The Minecals Management Secrvice {NMS) haa completed audits,
but after further review eddicionel woniea were found to be due.
The O01C April 1, 1988 creport also pointed out eceas of concern in

euditing.
RECOUPHERTS

RMNS which is the collection agency, e¢lso is responsible for
thias function. In many cases ercrofous estimated payments ere the
ceuse for these recoupments. Again I make reference to the CIG April
1, 1988 report thet point ocut ower-recoupments, These over-racoup-
uwents smount to ebout 5221.000, in toyalties for Indisn ownad leases
end unfortunetely are placed on a low priercy.
ALLOWANCES

Thas allovances onp individual Indian monthly stacements are not
identified as to what they actually represent, i.r. transportation,
processing, taxes and other allowances. The new regulations also -

give 0il and gas Conpanies greater auwthority to colleet allovances
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without WHS approval. Our only recourse i3 audits, but with a aix
year audit cycle and there is even some question whew this cvecle
begins. The new MHS regulstions say 2ll Indian legses will be aud-
ited within this aix year time frame. HMS astaff admit chat thiy is
not realistic beceause they do not have the personnel to accomplish
thia task. The #nd result is only random sampling audits. Again
the 016G report will confirm what 1 have just aaid.

PROBATES

The BlA needs more consiatency in the handling of estates.
Heires of allottee that meet certain requirements should be sccord-
ed the same privileges as the original sllotrees, At the present
time thia is not the position BlA and the Solicitor's office main-
tain. Hembers O0f the Five Civilized Tribes are being discriminaced
&gainat, because people have been told this is their responsibilicy
to get & private attormey as a result of the Solicitor's office
being under-staffed. In the past those private attorneys who have
tendered services for individual Llndians have placed liens against
the estates, with the end reavlce deing their ahares were sold to
satiafty thoese claimsa.

RIGHTS-OF-HAY

lo many instances damage psyments Were not consistant with
payments wmade to non-lndians. There are alsoc cases where righta-of-
way have axpired and no compensation or renewal aprecment made., alss
in the trespass violation situation, BlA has not been consistant
and in some cases nothing way done.

The aforementioned problem areas are some that 1| have encount-
ered. 1 will not say that these are all the problem areas, because
as the Indian pecople become more informed others will unfold. Also,
as pav regulations changes are implemented New ones are Sure to
atise.

Before Indians ate forced to pgo on to any new prnjecrs, thing®
that have happened in the past must not be forgotten, ¥hat 1 am
talking about i3 monies that have not been paid out [or various
teasons must be reconciled or at least a plan developed to distri-

bute those monies. Changes in the past have caused choas hecause
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(6)
personnel were either unqualified or not properly trained for the
nev system heing brought on line.

One of Ross Swvimmer's projects & couple cof years ago was to
have all Indians go to direct-payment an 0!G report was of the opin-
ion thair direct-pay would not solve any of 1he Indians problems.
Eech time Hr, Svimmer is actentioned to a2 problem efea he wants to
"eontract it out®™, The Indians have heard of direct-pay for some
time but BlA has never set any guideline down in writing yet. The
BIA must realite that Indians have a right &nd need 10 know thoae
kinds of things since ve have been advised 10 eccept direci-pay to
lighten BIA work loed,

Last year the BIA told Indiens their I1M accounts vere geoing
to be contracted to & private banking firm. At one point & news re-
lease wvas ment out saying ¢ contract had been signed, There must
have bheen a problem somewvhere but Indians were never advised just
what it was.

_ The Creek Hation Minerals Task Force will bhe making recommend-
ations ac ¢ later date, nov that problem areas have been identified,
i persopally plan to make recommendations and ase & pert of the Roy-
alty Management Advisory Committee (RMAC) will bhe able to see Mow
all sdvise eubmitted is accepted,

I exprass my thanks for this opportunity to voice my personal
inquires. Any other Assistance that 1 can offer, feel free to

contact me.

Eddon Jealen
EDDLE JACOBRS
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P.0. Box 1671 ® Tahlequah, OK 74465 ® (Office) 918-458-44322 # (FAX) 9164580322

February 3, 1994

The Honorable
Bill Richardson, Congressman
U.S. House of Representatives
Chalrman, Subcomsittee on

Nat ive Amerlcan Affalrs
1522 Longwoerth H.O.B.
Washingtoen, D.C. 20515

Re: Submission of Written

Tezt {mony For Record On Hearing
Held in Tablequah, Oklabhoma on
January 20, 1994

Dear Congressman Richardson:

The enclosed written festimony §5 in response to the above
went ioned hearing. 1 am hereby entering my cowments on bebhalf of
the tSsue of religious freedowm needs of Native Americans. [ am
an Individual Cherokee tribal wmember. I follow the anclent
rellgious teachingzs of my people's ceremonial, tribal town: and
of the Native American Church. 1 am als¢ a grassroots organlzer
and have most recently served on the [ndigenous Peoples' Steering
Committiee of Awnesty International as their Specimlist on the
Native American Free Exerclse of Rellgion Act, S. 1421.

1 have not sought nor have I been glven “"official” sanctlon
to speak on behbalf of my own Cherokee tribal town or of the Yuchi
Chapter of the Native Awericanm Church In Oklshoma to which |
belong. Therefore, I speak as an individual tribal member who
has specialized expertise In the history of the development and
the suppresslion of traditlional, Natlve Awerlcan rellglons and of
the need for protections for this basic human right. Tbis haslic
human rlght has too long been denied to Natlve Americans in the
United States of America. 1 also speak from & speclallzed
sensitivity and understanding of some of the principal needs of
traditional religions through having been an active participant
of that Bere in Oklahoma and through bhaving particlpated in
ceremonies with other tribes In other reglons throughout the
country.

Additlonally, the Cherokee Natlon of Oklahoma has passed a
resolullon 10 support of 5. 1021, as have Amnesty Internationsl,
UsA.  98% of all the chaplers of the Native American Church of
Okluhoma are tn active support of this leglsliation. Natjonwide,
probably 99% of Lhe enlire body of the Native Awerican Church of
North Amcrica in in support wf S, 1021, AU this Ulme, there s
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appoxrimately one to two thirds and growing support from this
country’'s tederally recognized tribal governments and broad based
support from representative Natlve Awmerican organizations.

My comments than are to urge the House of Representatives
through this written testimony to support 3. 1021 or similar
legistation ftor the protection of religlious freedom for Native
Americans. By guaranteeing this constitutlional and basilc human
right to Natlve Americans, who have historically been "the most
desplised winority™ In the United Statos of America on the lssue
of the right to worsblp, you will be upholding Your own
Constitution, Blll of Rights and the Universal Declaration of
Human Rights, And will be guaranteeilng religlous freecdom to all
people equally.

Thank you tor the opportunity to bring the wmost pressing
and important Lssues for Native Americans betfore you. Wadoa.

Julle Moss

Economic Project Coordinator

& Grazsroots Repatriation
Speclalist

JM

Enclosure: Written Testimany
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P.0. Box 1671 & Tahlequah, OK 74465 & (Office) 9184584322 » {FAX) 9184580322

Written Testimony Submtited
to the

Subcommlttee on Native Awmerican Affalrs of the Committee
on Natural Resources

United States House of Representatives

For the Record
in response to the hearing held in
Tableguah, Oklahoma

on
Januvary 20, 994

SUMMARY OF COMMENTS:
NATIVE AMERICAN FREE EXERCISE OF RELIGION

Submitted by

Julie Moss
Tablequah, Oklahoma

Submitted on

February 3, 13534
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FOR THE RECORD

STATEMENT OF JULIE MOSS, CHEROKEE TRIBAL MEMBER, TAHLEQUAH
OKLAHOMA

Written Testlmony Submitted to the Subcommittee on Natlve American
Aftalrs, House Committee on Naltural Resources

As Part of a Fleld Hearing Hearing Held in Tahlequah, Oklahoma on
January 20, 1994

on
Native Amerlcan Free Exercise of Religlon

I. Imtroduction

Indian Territtory, now known as the State of Oklabhoma was the
last great Indian reservation. Numerous tribes were forcefully
relocated to Indian Territory in a time period spanning the mid
to late 1800's, Many of the tribes were split and there was
tremendous suffering and loss of Ilfe and loss of signiflcant
numbers of tribal peoples. Today, there are about 40 federally
recognized tribes residing In the State of Oklahoma. ¥Within
those tribes, there are estimated to be at least that wany and
possibly more traditional rellglous societies, tribal towns and
re-established sacred sites, sacred flres and medlcine ways of
the Native Americans who reside here. There were also some
tribhal groups who were already here.

Oklahoma is now the state with the largest population of Native
Americans In the United States of Awmerlica. Oklahoma ls also

howe of the modern Native American Church. Although the NAC is
an anclient religion dating back 10,000 years or mora, Lt was
flrst Incorporated as a legally established Church In Oklahoma

in 1918. There are now NAC chapters in about 20 states with an
estimated quarter of a mitlion or more Natlve Americans who
clajm affiliation to this church. Oklahoma and many of the
tribes that were removed here have long led the natlon in
setting legal precedents and In challenging State and other

laws, policies, declisions and actions that have had effects on
lssues of tribal sovereignty, self determination, federal trust
responsibillity, treaty rlghts and so0 on, Many of the actions and
efforts of the tribal groups and peoples of Oklahoma have had far
reaching effects not only to Native Americans but to all peoples
who Look to the Constltutlon of the United States of Awmerica for
basic human rlghts and the guarantees of the gulding princlples
of this country.

Today, in Indian Country and Lhroughout the entire country of

the United Slutes of America, we ave facing a rellglouws frecdom
crisis tor talth communitics of all races and creeds, we are
facing 2 human righls crists and i constitutional celsls for the

yited States of America.  foce again, Nalive Americans find
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themselves al the apex of a legsl and moral test of the United
Slates Constilullion and ita most basic founding principles.

I1. History & Background

In order to understand why we are at this moment In lime even
lalking about relligious treedow Issues ftor Native Americans, we
have to go back and look at Lhis crisls as 8 hislorical one lhat
cont inues to this day.

in the $00 plus years since Columbus arrived, lhere has been a
history of brutalily, suppression, lostitutlonalized religlous
persecution and a program of ethnoclde directed toward Native
Americans.

HISTORIC TREATMENT OF NATIVE RELIGION BY THE FEDERAL GOVERNMENT:

There was a government agency (congresslonal) report issued in
18979. 1In that veport it states that, “A cornerstone of federal
Indlan pollicy was to convert the savage Indlans Into Christtian
citizens and separate them from thelr traditlonal wsys of life.”

Chrislian mlsslonaries, as governmenl agents were an Integral
part of the federal Indian policy ftor over 100 years. The
governwent placed enllire reservations under the administrative
control of church denowminatlons. Indian lands were conveyed to
wissionary groups In order to convert the Indlans and separate
them trom thelr traditions.

The report itself further states that "Christianity and federal
Interesls were often ldentical (as) an artlicle of falth in
every branch ot the government and thls pervasive attilude
injitiated the contemporary perlod of religlous persecution of
the Indlan rellglions.”

By the 18%0s, after tribes were placed on reservations,
government trealment of thelr religlons took a darker turn. In
that decade, U.S. troops were called In to stamp out the Ghosl
Dance religlon of the trihes who were contined on reservalions.
In 1890, Sioux Ghost Dance worshippers were glaughtered at
Wounded Knee. An entirc band of aboul 300 uwoarwed, peaceful
followers of Chief Big Fool were wassacred merclilessly by
tederal troops there for no otber reasen than that they weve
practiclng a Native Amerlcan religlion. In 1892, Pawnee Ghost
Dance leaders were arrested in Oklahoma. And soen Lhat rellgion
ceased to exlst &5 Il was suppressed among olher tribes In 1892,
the BiA ocutlawed Lhe Sun Dance religion and banned ot her
ceremontes which were declared "Indlan otfenses” and made
punishable by withhotding of rations or 30 days lwprisonment.

In Indian Teveitory now called Oklahoma, around the Lurn of Vhe
century, Cherokee [ollowers and leaders of tradilional ruliglons
were imprisoned for refusing Lo accepl land allelments which as
bellevers of Vheir Traditions, they cauld ot aceept . Al Tolment
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was the government's program to hreak up the communal land base
of the tribe and to make way for white settlers and statehood.

Formal government rules probibiting tribal religlons conlinued
Into the 1930's. While Indlan people were not granted
cltizenship untitl 1924, lhore was an culright ban on thelr right
1o worshlp In effecl until 1934.

Serlous prehlems In Native religlous freedom continued inlo the
1970's. There were numerous arrests of tradilional indlans for
possession of trihal sacred ohjects such as eagle feathers.

There were criminal prosecut lons for lhe religtous wse of

peyote, there was denlal of access to sscred sites on federal
Lands snd Interference with religious ceremonies at sacred sltes.

S0 tor Native Awerlics, there has heen a long hilstory of suffering
trom government religlous persecution and suppresslion.

TE]., CONTEMPORARY DEVELOFMENTS - THE AMERICAN INDIAN RELIGIOUS
FREEDOM ACT OF 197%:

In House report 95-1309, of June 13, 1979, tindings were reported
of Intringements hy the government snd othors in lhe practice of
native tradl Lomal religlions darling contemporary times,

These infringements and the inlerference with the free sxercise
of native religlons happened hecause of enforcement pollicles snd
regulalions carrlted out by hrsnches and agencles of the
government In wilderness, conservatlon and preservstlon laws,
The insensttlve enforcemenl of these laws Interfered severely
wilh the culture and relliglon of Amerlican Indlans,

These Intertferences were found to be In three wmajJor sress:
(1) Denlal of Access Lo Sacred Sites

{2) Restrictions on Uses of Substances, Nstural Objects
and Sacraments (some of these inciude endangered
specles) - to the tederal government, those subslances
have been and are restricted because the non Indlan has
made them scarce or endangered, or can impose a health
threat when misused or abused such as with Peyote.
Although acts of Congress prohlbit lhe use of peyote as
a halluclinogen, up until the Smith Declsion, (see
sectlon 1V), It has been well estahlished federal law
lhat Payote is constitul lonally protected when used by a
bona flde Native American religlon as a sacrament.

(3 Actuat loaterference In religlous evenls either by
federal officials or others and |15 enprotected by
tederal afflctals from Intrusions,
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After hearlngs in t378, Congress recognlzed the need to protect
Indian religious freedom, Including worship at sacred szlteas and
the uae wnd possession of sacred objects. For these purposes,

the Amercan Indian Relliglous Freedom Act ot 1978 was enacted by
Congress and signed into law by then Prestdent Jimmy Carter on

August LL, t97%.

AIRFA *T78 was enacted because of this long history of
institutionatlzed retigtous persecutlion by the U.S. government ,
$ts agencies , law enforcement and states; because Natlve
Americans have historically been the wost desptsed miportty when
tt comes to religlous persecution and the tssue of religlous
treedom; hecause Native Americans bave been singularly
discriminated against and do not enjoy those religions treedoms
thst are purporied to he guaranteed under the constitutlon of
the United States of America and the Untversal Declaration of
Human Rigzhts.

Because of all this then, the American Indlan Religtous Freedom
Act of t37% was passed. But It was more of a brlet poltcy
atatement of intent without specitlic protections. AIRFA 1978 was
considered a landmark and there was great hope. But Nattve
American people immediately tound out that the Act had no

teeth, It bad no entforcement provislions snd was subjJect to wide,
varled and loose interpretatlon.

Even atter passage of ALRFA 1978, tederal lapnd managing agencies
(torest and park service) have continued to he allowed by the
courts of the U.S. to destroy krreplaceable, anclent and sacred
sites. [n olher words, tederal agencies bave chosen not only to
ignore AIRFA but to violate Lts intent. It bas wmeant nothing to
those who have heen responslble for violations of the human and
constitut fonal rights ot Native people. They have continued to
violate those rights with impunity to this day.

I1¥. Current Developments in Nattve American Retiglous Freedom

in recent tiwes, there bave heen issued tweo momentous dectslons
by the U.S. Supreme Court. In 1988, the Supreme Court struck a
tremendous hlow to American Indimn religious freedom as well as
to the Constltution of the Unlted Statex In what Is called the
Lyng declision.

Lyng v. NW Tpdian Cemetery Protective Associat lon was & case
“TnvolvIing ECEesT T3 Tutred ¥iled GIgh up [0 tHE Chimney Rock

ares of Six Rivers National Forest Ln northern Callfornia. The
Lyng decision virtually nulllttes the free exercise clause of the
U.S. constitution and rules that Indisns stand ocutside the
purview of the First Amendment entircly when tt comes to
proleciing tribal retigious areas on federal lands tor worship
purposes.

Case No. 2: Employment Division Deparclimenl of Human Resaueces

v, Smilh, (19903, The Gigh courl was ashed Tu protaaU 1he First
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Amendment rights of memhers of the Natlve Amwerican Church who
were flred ftrom thelr Jobs for oft duty rellgloust ute of Peyote.
Oregon was not at the time, one of the 29 states who gurrently
recognlze exemptlons tor the religious use of Peyote. So Smith
sa¥s that the First Amendment should not protect this torm of
worship hecause state law made Peyole use illegal and contalned
no exemption for native religlious use. The Supreme Court denied
constitut lonal protection tor an entire Indian religlon ot pre-
Colomblan antiquity which involves sacramental use of a cactus
plant called Peyote. Smiilh cut back to minute dimensions, the
doctrine that requires governments to accommodate al some cost,
mlnorlty rellglous preterence. This is the doctrine on which
all prison relliglon cates are ftounded.

NAFERA 1993 (8. 102%):

So thls bhrjngs us to the reason that the Native Americhn Free
Exercise of Rellgion Act ot 1992, (NAFERA), has been Introduced.
And the reason why more and stronger protections are needed tor
Native American right to worship. For all of the ahove menlioned
reasons, then the NAFERA has been introduced. The proposed Act
covers ftlve major areas:

(1) Protection ot Sacred Sites - this section upholds, and
attirms Natlve Amevican rellglous sacred sites. It requires
notice to tribes ftor any tederal activity that may Impact
specltied lands. It requires tederal agencies to respect Native
religions. Tt provides access teo sites for religlous purposes.
It allows the temporary closing of some publlec deslignated lands
at specitic times ftor religlous ceremonles. It requires the
Secretary ot the Interior to Identity lands with historic
aborlginal or religious tles. 4And to promulgate regulations to
enable consultation to meet unlque needs ot Indian tribes and
Nat lve practitioners. It allows tor the means to recelve tnput
from tribes and act on this tor less Jntrusive alternatives on
tederally sponsored actlivities.

(2) Traditional use of Peyote - This section attirms and
acknowledges religjous use of Peyote by Native Americans. [t
allows thalt the use, possession or transportation by an Indian
ot Peyote tor bonatide ceremonlal purposes 1s tawtul and zhall
not be probiblted by the government or any state. No Indian
shall be penallzed, or discriminated agalnst on the basls ot
such vse, possession or transportation.

(3) Prisoners Rtghts - thils sectlion allows that Natlve American
prisoners shall have on a regular basis comparable to access
attorded to Judeo-Christlan rellgions, access to: traditional
leaders, materials tor religlous ceremonies and tacilitles,

Long hair is allowed it 10 is a religlous custom and It prlsoner

is a sincere adhercent. It prohibils penalltics and
discrimination againsl Native American Prisonces. Il provides
for the promulgation of vogulations to implemeat Che Act . This

sevtion bvies o bring more cquily for Naltlve American religlions
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in the prisons wilh the Judeo-Christian fallhs.

(4) Relighous Use of Eagles & Other Animals & Plants - This
section deals with existing lawa and processes. [t recognlzes
and acknowledges Native American religious uses of these things.
It authortzes the develoment of a plan to insure the prompt
disbursement of Eagles or parts for rellgious use in the existing
application process. [t allows the allocation of sufflcient
numbers of Eagles to meet the need. It allows for simplifylag
and shortening the cumbersowme application procesa. 1t allows faor
the creation of regional advisory councils to reform the current
system for disburaement If needed. [t also recognizes and

allows for tribajl law {f there J2 in place tribal laws to deal
with disbursement, (or a permit process), of Eagles on trlbal
lands .

(5) restoration of the "compelling state Interest test”™ as the
legal standard for protecting Native religious freedom which was
thrown out by the Supreme Court In the Smith decision, the well
known Peyote case mentloned above.

¥. CONCLUSIONS/RECOMMENDATIONS

Natilve American right to worship and the associated legal
battles to galn that right, have long been recognized In the
mainstream legal community as the miner's canary on ilssues of
Importance to al! Americans of all falths and their religious
freedoms within the context and protections of thelir own
Constitution and Bill of Righta. Until significant right teo
worship protections are put into place for the most “dasplsed
minority” for a start with passage and support of 5. 1021 and
other legislation like it, then the institutionalized religious
persecut ion will continue.

Even with the paasage of remedlal legislatlon, history tells us
that Native Americans will continue t0 have toa fight to protect
and preserve thelr veliglous traditions., But, at least with the
passage of this and other simliar leglzlation, we will see the
significant begionings of equal parity for Native American
religlons with other major and minor religlions of the world.,

Therefore, | urge the U.5. House of Representatives through the
Committee on Natural Resources to support the Nattve American
Free Exercise of Religlon Act, (8. t02t) or introduece similar
tegislation. This will Ye a significant step toward bringing
some long denjed equality to Natlve American right to worship.



Oklahoma City
Area Office
Funding

For the past four years, the Inter-Tribal Coun-
¢l of the Five Civilized Tribes has prepared a detailed
study on the funding levela of all of the area offices of
the Indian Health Service. Those studiea have consis-
tently revealed that the Oklahoma City Area Office is
the lowest-funded of all of the IHS area offices on a
per capita analysis. Deapite the fact that Oklahoma
has the largest single concentration of Indian pepula-
tion of all the states, it continues to receive some of
the lowest funding for some of the moat basic of health
programs.

Although some improvement in funding of the
Oklahoma City Area Office has been seen, it is incom-
prehensible that this office, which provides services to
the IHS' largest user population, consistently receives
the lowest level of per capita funding for medical and
heaith services programs.

Funding for [HS area offices is currently allo-
cated by the IHS based upon s modified resource
allocation methodology which reliea upon historical
funding for each of those areas. This method simply
does not reflect the true need for the area offices.

The Oklahoma City Area Office, which hasa the
highest user population of all the IHS area offices,
receives the lpwest per capita funding in all program
funding, with the exception of dental programs. The
Inter-Tribal Council of the Five Civilized Tribes has
repeatedly demonstrated the disparity of funding
among all the area offices, yet Oklahoma still lags far
behind the other areas.
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Indian Health Service Funding in Oldahoma: 1991 Update

In recent years, lribat governments in Oklahoma have concantrated their united
eHorns to tocus congressional aitention on the inequity of funding for the Indian Health
Service. In 1988, with 23% of the total Indian population of the United States living inside
Okiahoma. the Oklahoma GCity Area Office of the Indian Health Service received only 11%
of the total IHS budget. Although some improvement has been seen, inadequate and
ingquitable tunding remains the number one problem in providing decant, sate health care
to the more than one-quartér million Indian pecple who reside in Oklahoma. This repon
updates the figures for IHS funding in Oklahoma in relation to IHS funding in other area
offices. with the utilization of figures for fiscal year 1990. An analysis is drawn throughout
this bookiet which contrasts the IHS funding levels o 1989 and 1990,
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Budget Increases: 1989 compared to 1990

Graph 1-1 shows thabudgets, by area office, including the total budget foreach
area office and the recurring funds for each area office. Table 1-1 gives the total
amounts and percantages of increase for each area office, and contrasts the
recurring budget for fiscal year 1989 with the recurring budget for fiscal year 1990,
also by area office.

Althcugh the Oklahoma City area showed an increase of 17.6% in fiscal year
1990, six other area offices showed larger percemages of increase. In the total
amounts, the Qkiahoma City Area Office ranks third in recurring budget funds. The
user populations of the two area offices which receive more funding combined
provide services to a population which is only about 30% larger than that served by
the Cklahoma City Area Office-- yet thair combined funding is nearty 2.4 times largert

QOverall, the Oklahoma City Area Office contains 22.2% of the total population
of the Indian Heaith Service’s patient ioad in the entire United States (See Graph 1-
2 and Chart 1-2}. In order to provide health care services to that percentage of
population, the Oklahoma City Area Office receives only 12.7% of the total IHS

budget.

**The user populations of the two area offices which receive
more funding combined provide services to a population
which is only about 30% targer than that served by the
Oktahoma City Area Office-- yet their combined funding is
nearly 2.4 times larger!

**The Oklahoma City Area Office contains 22.2% of the total
IHS user poputation in the United States-- yet that area office
receives only 12.7% of IHS funds!
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GRAFH 1-1

PER CENT BUDGET INCREASE FY 950/FY 89
TOTAL BUDGET AND RECURRING BUDGET (in Percent)
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GRAPH 1-2

IHS INPATIENT/QUTRATIENT USER
Populstion by Arsa, FY 1990, by Percent
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NUMBER OF ACTWVE USERS Y AREA, FY 90

Area FY 1990 Per Cont
OK-Okin. City 224579 222
NV-Navajo 197471 95
AB-Aburdesn 97.004 98
PH-Phognix 95,290 0.4
AK-Alngka $2.930 9.2
AL-Abuquirqus 67,453 &7
PO-Porttand 63,301 6.1
Bl-Blings 53,049 5.3
GE-Bamidj 51,684 a8t
CA-Califoenia 45,693 45
NA-Nashvile 31,087 31
TU-Tucson 17,966 .8

TOTAL 1,038,187

Source: FY 89 User, Adfusted by 1HS, Flockvile, MD, for Health Service Priority System (HSPS)

Oklahoma: The Largest User Population of IHS Services
3
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Oklahoma Still Ranks Last in Per Capita Expenditures

Graph 1-3 shows that the Oktahoma City Area Office, which provides IHS
services through clinics, hospitals and contract health services to more indian people
than any other area office, continues to receive funding which gives it the lowest level
of per capita expenditures. According to the figures provided in Table 1-3, those
expenditures of the Oklahoma City Area Office, on a per capita basis, are not only the
towest of any area office. they are $348,35 Jess than the national average of all the
area offices for per capita expenditures. This means that the per capita expenditures
in the Cklahoma City Area are only 46.8% of the national average.

The Alaska Area Office, which has the highest per capita expenditures of al
the area offices ($1,568.73), has total funding which exceeds the Oklahoma City Area
Office’s funding by nearly $39 million-- yet they provide services to 131,649 fewer
people! Just to bring per capila expenditures up to the national average in the
Oktahoma City Area Office will require an additional $78,232,094 each fiscal year,

**Per capita expenditures of the Oklahoma City Area Office
are $348.35 less than the national average.

*"Per capita expenditures in the Oklahoma City Area are only
46.8% of the national average.

OKLAHOMA CONTINUES TO RANK DEAD LAST
IN PER CAPITA EXPENDITURES
FOR HOSPITALS, CLINICS AND CONTRACT
HEALTH SERVICES
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GRAPH 1-4

PER CAPITA FUNDING, FY 90
Houspitsl and Clinica/CHS Recurring (in thousands)
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Recurring Funds for the Oklahoma City Area Office Place
Oklahoma in Last Place in Per Capita Expenditures

Recurring funds, which are those funds budgeted to each area office on an
annual basis, give the Oklahoma City Area Office last place in per capita expendi-
tures. Graph 1-4 shows the rankings of all area offices in recurning funds.

in Table 1-4, the per capita expenditures in this category place Oklahoma in
last place. with per capita expenditures of $456.25. That is $325.85 less than the
national average. To bring Oklahoma's recurring funding levei just up to the national
average will require an additional $73,179,067 per year,

The Area Office with the highest per capita expenditures is again Alaska, with
per capita expenditures of $1,514.47. Alaska's annual per capita expenditures
amount to $1,058.22 per person more than Okiahoma's. Alaska, with only 8.9% of
the Native American population in the United States, receives 17.3% of the |[HS
recurring funds. Oklahoma, with 21.6% of the total Native American population,
receives only 12.6% of the iHS' recurning funds.

**Qklahoma, with 22.2% of the total U.S. population
of Native Americans, receives only
12.6% of IHS' recurring funds

**Qklahoma's per capita expenditure of IHS recurring
funds amounts to only 58.3% of the national average

**More than $73 million will be needed just to
bring Oklahoma up to the national average
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Exhibit A
PER CAPITA FUNDING, FY 92 205
Servicas Appropration Allocations {in Thousands of Dotars})
[T \f\
h— I D W I
1 = e O = =
o) el =1 ] el
I Ny N [ G O B O
- J o —y = Ly ] ]
I D . r_J — - — ] e ] 4
— 1 [ C — 1 M P
- | _— : —1 T— - _— - | —]
I S N O S (A O O
oK n [1% CA [ 3 ] AD v M A AK
Inbin1-4
POPULATION AND PER CAPITA FUNDING BY AREA, FY 90
Area Number of Sarvicey Par
Active Users Appropristions Capite
1990 Alocations
OK Oida. Ciry 246,750 $162,833,681 $ 74016
NV:Nevajo 226,754 171,448,242 $ 756.09
AL-ADUGUST Qs T 064 9,218,492 $1.272.12
CA-Calilomin 58,011 66,343,100 $1,143.63
BE-Bemidji 56,954 9,055,323 $1,173.33
PO-Portiand 70,553 96,433,607 $1,366.02
AR Aberdesn 103,615 120472, 774 $1.230.0
TU-Tucson 18,799 26,658,764 $1.418.09
PH-Phosnix 111,765 135,616,118 $1.213.40
Bl-Billings 50,224 81.520.203 $1.374.30
NA-Nashvile WM 167 56,622,615 $1,663.08
AXK-Alasks 87225 204,765,436 $2.347.55
TOTAL 1,143,286 $1,423,937,924 $1,300.04 (Avg.}



290

Oklahoma Ranks Lowest in
Two out of Three Individual Funding Categories

The Oklahoma City Area Office ranks lowest in funding, in comparison with all
other IHS area offices, for alcoholism treatment and sanitation, and ranks third Jowest
in funding for the public health nursing program (See graphs 1-5, 1-6 and 1-7), Only
the Alaska and California area offices receive less tunding for the public health
nursing program. All other areas receive higher levels of funding than the Oklahoma
City Area for alcoholism and sanitation services, though the problems of alcoholism
and sanitation are not dermonstrably less in Oklahoma than in the other areas.

Table 1-5 provides the total budget levels for sanitation, public health nursing
and alcoholism for all area offices, as well as per capila expenditures for each. In
sanitation spending, the Oklahoma City area receives a little more than one-haif of
the national average. The same is true tor public health nursing funding. Alcoholism
funding for the Qklahoma City Area Office is about 2.5 times less than the national
average.

*in all instances of funding for alcoholism, sanitation and
public heaith nursing, Oklahoma receives funding
which is far lass than the national average

““The Oklahoma City Area Office’s funding for alcoholism
is about 2.5 times less than the national average

“*Okiahoma ranks lowest in per capita expenditures
for alcoholism and santiation services
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GRAPH 1-5

PER CAPITA FUNDING, FY 91
Alcohollem (Recurring) {in Dollare)
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GRAPH 1-6
PER CAPITA FUNDING, FY 91
Public Heath Nursing (Recurfing) (In Dollers)
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GRAPH 1-7

PER CAPITA FUNDING, FY 91

Senkation (Recurring) {in Dollars)
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