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RELATIVE TO CONTRACTS!

Hovtse or REPRESENTATIVES,
CoMMITTE ON MILITARY AFFAIRS.
| Mopday. December 9. 1918.

The comittee met at 10.30 o'clock a. m.. Hon. S. Hubert Dent. jr.
(chairman). presiding. R .

The Cuamryax. The first matter I wish to call to the attention of
the committee is the bill (H. R. 13271) to provide relief where formal
contracts have not been mad in the manner required by law.

The conunittee was called together this morning to hear the Askist-
ant Secretary,of War. Mr. Crowell. and Gen. Geothals. on the the
subject matter of the bill. Mr. Secretary. will you explain in a gen-
eral way the reaxons for this legislation?

STATEMENT OF HON. BENEDICT CROWELL, ASSISTANT SECRE-
TARY OF WAR, ACCOMPANIED BY MAJ. GEN. GEORGE W.
GOETHALS., DIRECTOR OF PURCHASES, AND MR. G. H. DORR,
ASSISTANT DIRECTOR OF MUNITIONS.

Mr. Crowern. Mr. Chairman. immediately on the signing of the
armistice the need of the prompt suspension of work and cancellation
of all these contracts. most of which were reaching the peak of their
production at this time. occupied our attention. We promptly made
an agreement with the Navy Department and the Shipping Board by
which the hours of work were reduced. cutting out all Sunday and
overtime work. This immediately acted as a slowing down of all the
contracts, because 0 many men who were working on these contracts
and had left their homes went back to get their old jobs, and by the
slowing down of the work a gradual cutting down of all production
was obtained. »

A study was then immediately made of the requirements and the
state of production in all these contracts. Complete iminediate can-
cellation could not be had for many reasons. first. because in the case
of a contract where material was in process a cancellation would mean
we would lose all that material. A great deal of it was 75 or 80 per
“cent finished. and in a case of that kind we would prefer to pay the
reniaining 20 per cent and get the finished article rather than pay 80
per cent and have a complete loss. i

The case of a rifle is perhaps a good case in point. We are com-
pleting the rifles that were in process so that in all cases we get a com-
plete rifle rather than an 80 per cent complete rifle. That principle
was applied in most cases, and we then met with the Comptroller of
the Treasury in regard to payments. because a prompt- payment -to

these contractors, I-believe, is imperative. Manyv of them. because
3



4 RELATIVE TO CONTRACTS.

of the greatly increase cost of doing business, have a large amonnt
of moneyv borrowed, and if they can promptly meet their ditficuleies
and make this payment, that will allow them to immediately and
easily turn back into their own business. and at the same time we can
settle the claims of a large proportion of them. . \

I think the saving we can make will run into many millions of
dollars—if we can act promptly. ’ |
We found, from the comptroller. that we would not be able to
make adjustments on many of our contracts. because they were in-
formal in one way or another. In other words. the moral obligation
was there, the contracts had been properly performed as far as they
had gone, but there was a legal défect in making the contracts in-
formally. This bill is intended to correct that situation. I can
specify a few cases, perhaps. which will make' it somewhat clearer.
A contract is drawn by a contracting officer, As you know. in most
of these contracts, speed was the great thing. The contractor would
meect with the Government officials, and. in a few moments. would
settle the main poinfs of the contract, and he would then leave in
order to get the operation started; as a formal contract would then
be drawn, but rather slowly. In some cases as much as three months
would elapse before the final contract would be formally drawn up
and be signed. Many questions of detail would have to be worked out
later, and those things take time. So it meant, in some cases, that
the contracting officer, who was named, was not present when it came
to the signing of the contract. He may have been in France, or

somewhere else, so another officer signed. it.

Mr. Nicuorrs. Does this bill make thiese contracts good ?

Mr. CrowEeLL. It allows us to pay what we owe. In other cases we
gave what are known as procurement orders, and that was just
another way of speeding the things up, and the armistice caught us
before the formal contracts were signed ; and, under the lav, the con-
tractors, who had spent a lot, of money, have no claim whatever
against the Government. We can not make reasonable settlement
with those men under those conditions. We must be able to pay
what we owe, and that is covered by this bill. -

In other cases we have even given orders on the long-distance tele-
phone. We have had to get these things done quickly,.and these men

ave these operations in various stages, the material is in pregress.
and unless we have this bill, or a similar bill, to enable us to meeg
our obligations promptly and pay the contractors, there swill be a
long delay, and there will be many cases of bankruptey in the coun-
try, and the Government will be forced to pay millions of dollars
finally, and the matter will probably.-run for 10, 15, or 20 years in
‘the Court of Claims, if it should turn out that these informal agree-
ments afforded any basis for resort to the Court of Claims.

Mr. Ticson. In a word, this bill is to permit you to do what any
honest business man would do in.private business? | )

Mr. CroweLL. Exactly. | o

Mr. TiLson. It is simply to permit the, Government to be honest.

Mr. CroweLL. That is all. _

Mr. CaLpweLL. But does not this" open up the door and invite
‘people to come in and get a claim settled without the proper pro-
cesses of law? Would not the fair thing be in cases of this kind to
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provide some svstem by which a man would be required to file his
proof and make out a prima facie case?

Mr. CrowgLL. In every case the first step is the submission of his
claim by the contractor. Our officers then make their estimate and the
negatiation is then completed. We think in 90 per cent of the cases
there will Le no disagreement because it is merely a matter of book-
keeping and of Leepm" a contract.

Mr. Nichorrs. Your department passes on -all the claims before
they can be paid?

Mr. CroweLL. Yes.
My Geeexe. There 1s no chance that somebodv might trumj. up a

claimn bacause they must‘meet vour requirements and their records
must ccinpare with vour records. and if they can not qualify dnd

meet these reqmrements. there is no pavmnnt
Mr. Crowerr. 1 ean not see any possibility of a claim bemo'trumped

up under this bill.

Mr. Kanx. The last proviso. beginning on line 13, page 2. seems
to meet that situation. where it says, ¢ Provided further. That no
liability shall be incurred by the United States by reasen of the pas-
sage of this act. excepting such amounts only as the Scerctary of Wa
shall find to e fairlv and equitably payvable under such aﬂreemonts,
whieh amounts when received and ‘lccepted shall be in full of all
claim:s and demands whatever arising out of or by virtue of such
agreement. and nothing in this act shall be construed to confer j juris-
diction upon any court to entertain a suit against the United Sfates
upon anv acreement’ of the character herein referred to. but the
allowance made by the Secretary of War shall be final and conclu-
sive.” I think that protects the rights of the United States Govern-

ment in the matter. Do you not think so?

- Mr. Crowerr. I think so. fully.

Mr. Gorpox. Of course, that is conferring judicial powers on the
Secretary of War. That is a_pretty broad’ provision.

Md. Carewrrn. That is absolutely antagonstic to the whole theory

of Ainerican jurispradence,
Mr. Kaux. It is done all the time. .
Mr. Gonpnx. The Constitution of the United States provides that

the judicial power shall be conferrerd upon the Supreme Court of
the United States. and such inferior tribunals as Congress may,
from time to time provide for. This bill confers judicial power
upon the Necretary of Whi!

Mr. Kanx. Of course. if yon want every man who has come to
the aswsistance of the United States Government during this war to
o Inta a court of law to :uhudlc.xtc- his claim, do you consider it
wanld be fair to such a man. to compel him to bring a suit?

Mr. Gampox. Of course, it i1s a pretty complicated questmn. May
I ask vou this question on that point?. Do I understand that the
Comprroller has held that if vou had an informal contract for manu-
facturing rifles. and the rifles had been manufactured and delivered
and the War Department had given a voucher for the payment for
those rifles. that becaiise of the mform'xhtv of the contract, the War
Department was prohibited from paying for what property they
had actually received ?

Mr. CrowerLL. That is my understanding.
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Gien. Goernars. That is just it, exactly.

The Cramyaxn. I want to eall your attention to this fact. If you
will notice the reading of the bill, it is limited to cases in which the
Sceretary of War will act and is limited to those cases where the
contract has either been partially or totally performed and the
benefit received by the Government.

Mr. Ni1cmorrs. As T understand it. the proposition is this. You
arc morally bound to pay the money on these contracts, but you want
to get for the Government the legal.right to do it, and that 1s the
reason for the bill?

Mr. CeowerL. Yes. sir.

Mr. McKexze. T want to ask whether or not this bill is intended
to cover subcontracts as well as original contracts. Suppose you
make a contract with an individual or a corporation: that corpora-
tion or individual naturally goes out and sublets certain parts of
this contract to other concerns. Now. when vou come to settle,
under this bill. with the principal contractor. of course vou will
undoubtedly very carefully go, over such subeontracts and examine
the amount that would be due to subcontractors as alleged by the
principal contractor. That is the only place. as T see it, where they
might undertake possibly to pad the contract. .

Gen. Goernars. But it is impossible. under the system we have,
because those contracts are under the control of inspectors not only.
at the factory of the main contractors, but at the factories of the sub-
contractors. So that the Government has kept a check on the work
from its inception up to the time the contract is canceled.

Mr. SHALLENBERGER. What proportion of the contracts that have
been formulated because of the war, would be included in this bill?
Are ther?e are large number of contracts that would be affected by
this bill?

Gen. GoerHALs. The larger part of them are affected by this bill.

Mr. SiTALLENBERGER. Why is it that there are so many informal
contracts? What is the reason for that?

Gen. Gorrmars. Take the Engineer Department. All of the
equipment they ordered. on what- thev call purchase orders. They
had been operating under the river and harbor bill. which author-
izes them to make purchases by contract or otherwise, as might be
most advantageous to the Government. When the war broke out
their attention was not called to the fact that they are prohibited
from placing an order in excess of $5.000, or an order which can
not be completed in less than 60 days. Practically all of their pur-
chases have been made on these individual purchase orders, and are
not covered by a written. formal agreement.

The Quartermaster’s Department was making contracts three
months in advance. The programs were constantly changing for the
the number of men, and thev would make contracts for certain
amounts of material covering a thrce months’ period. The armis-
tice caught them with nearly all of their contracts extended, but not
yet formally reduced to writing. |

Mr. SnaLrLExBERrGER. This bill would not prevent any investiga-
tion of or reduction of any contract by the Secretary of War that
would be permitted if the bill was not passed, would it ?

Gen. Gorrmars. This is only to make legal the payments we ex-
pect to make under the agreements which have been made.
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Mr. Suarrexsercer. It would not commit the United Statestoany
forfeiture of its rights, if the contracts are merely withdrawn?

Gen. Goerirars. No. gr. i

Mr..Gornox. This hi'" anthorizes the Secretary of War to scttle
all elaims for damages arising out of contracts not performed.

Gen. Goernars. I do not believe this legislation will allow him to
pay claims for damages of that character. except for actual losses
incurred by the contract. due to the performance of this work.

~Mr. Crowerrn. Take the first proviso, beginning at the end of line
6 on page 2. T think that covers that point. It says:

Provided. "That payment under sueh informal agreement shall not exceed the
fair value of the property transferred or delivered as accepted by the United
States, as determined by the Secretary of War. and where no property has heen
transferred. delivered, or aceepted, paynient shall not he in excess of the actual
cost incurred in prepgration for performance as such cost is determined by
sitid Sceretary.

I think that covers the point. |

Myr. Carowern, Tt savs, * shall not be in excess of the actual cost in-

curred in preparation for performance as such cost is determined by
said Secretary.” Here is the situation .I have in my mind. A
couple of days before the armistice was signed, some reserve officer
sent a telephone order to the manufacturer of some light automobile
truck in Detroit and said, * Make us 100.000 of these trucks instead
of the model we wanted.” And thereupon this fellow orders the ma-
terial. He is to have a profit of something like %700 on each truck.
Then there is a telegram sent saying that the armistice has been signed
and telling him that he is to cease the manufacture of the trucks. He
takes this to the Sccretary of War, and the Secretary says that it is
only fair that we should pay this man $700 profit on eachi truck
when the contract, as a matter of fact, had never been put in writing.
I do not'say that has actually been done, but it is one of the possibili-
ties. .
Gen. Goernars. We have already ruled that anticipated profits will
not be considered. -So, if that is the statement we start out with, the
profit. of $700 on each truck can not be paid. We will be obliged
to pay him forwhatever material he has on hand, which he can de-
liver to us as a part of our property.

Mr. CaLpwerL. Wherever he can accumulate it?

Gen. GoerHaLs. Wherever he can accumulate it.

Mr. Carowern. Anyvwhere in the United States?

Gen. Goernars. Exactly.

Mr. CapwerLL. Here is'the proposition: A law was on the statute
books stating that these contracts should be made in such and such
a way. This being a country of laws, it was expected that the men
who hold executive office would comply with the laws passed by the
Congress of the United States. Yet, in utter disregard of the law
they continued to make these agreements or contracts which are not
tegal, and now they are asking Congress to say that what they. God’s
anointed. did, shall be paid for with the people’s money, and I will
not vote for such a proposition as that. .

Gen. Goernars. That is all right. We are just telling you the
conditions. and it is up to you to pass the bill or not, as you see
fit. I am perfectly willing to tell the contractors that they have re-

course to the Court of Claims.
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Mr. OLxEey. I have in mind the concrete case of a concern, which
borrowed a quarter of a million dollars from the War Credits Board
in anticipation of future business, and 1f the war had gone on and
had-lasted until February or March, this concern would have been
able to pay all its obligations. But the armistice was declared and
this concern promises to be bankrupt. Would such a concern as that
be able to come out whole on its contract for making 1-pound shells?

Gen. Gorrnars. We will take whatever shells they had for de-
livery, and whatever moneys they had expended to produce the
shells they had delivered would be covered by the provisions of this

bill.
Mr. Gorpox. No contracts have been awarded since the armistice

has been signed?
Gen. Gorrmmars.” No contracts have been awarded since the armis-

tice has been signed; no.

There are three classes of cases. The first one is where a contract
has been made and not signed by the proper officer, where the con-
tractor has delivered his material, and where we have paid him for
it, and by reason of the fact that the contract was not regularly
sigmed the payments are illegal. The second case is where we have
gotten part of the stuff, but where no contract has been signed.
The third case is where we have given an order to a contractor to
make preparations to go to work, where he has expended the money,
but had delivered nothing under the contract at the time the armis-
tice was signed. ' \

Mr. Greexe. The presumption is that the Government does not
undertake to insure these contractors against any specultive risk. -

Gen. GoeTHaLs. None at all; it is simply actual cost as far as we
are able to determine it. The method of procedure is that we
notify the contractor that his contract is suspended and no further
production will be allowed. The contracting officer, together with
his inspectors, determine how much has been expended on that con-
tract and what is properly allowable. That goes before the bureau
board of review, and: they pass upon it, and, if in passing upon the
claim, it receives the approval of the chief of the bureau, the claim
is settled beyond question. The next case is where there is a dis-
agreement. If that can not be-settled by the burcau board of re-
view, it comes to a part of my organization, which is called the board
of contract.adjustment, which passes upon it, and their decision is
final. . o )
~ So the machinery is set up for the closing of these contracts, and
had there been no illegality in the signing of the contracts this
legislation would never have come up and we would have settled the
«laims by the machinery which has been set up. and Congress would

“mnot have been appealed to.
" “Mr. Nicuouts. Does the same rule apply to contractors who have

been working on encampments? If they have bought material, it
would be the same as 1n the case of the rifles which Mr. Crowell
‘referred to? -

Gen. GoETHALS. Yes.

Mr. Nicnoris.. They would be paid for their their materials, but
their work would be stopped. '

GeN. GoerHALS. There is a certain overhead that would come in.
They would be paid for their material, their labor, and a certain
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amount of overhwad which would be properly chargeable both to their
labor and material.

Mr.  AxTioxy. In the case of an informal contract for the pur-
chase for real estate, would this legislation ratify such an informal
contract, so that the Government would have to take it whether it

wanted the real estate or not? . . .
Gen, Gorrmars. No ;\\i\'c arc not obliged to take anything under this

bill that we do not need. .

Mr. Axtooxy. It still leaves the matter to the judgment of the
departmént as to.whether it is advisable to complete the contract?

Gen. Goerirars. Yes.

Mr. Greexe. The claimant is not presumed to have any greater
right than his country2 |

‘Gen. GoerHaLs. Absolutely not.

Mr. Greexe. If the country does not want the thing. it is . not
obliged to take it?

(xen. GorrHALS. No. _ .
Mr. SII.\LLE.\BERGER. What right has the United Sta*es Govern-

ment to terminate a contract after it has entered into 1t? Suppose
I have a good contract; wh‘tt l'l“'ht has the Gov ernment to ternminate
that?

Gen. Gom‘n.\Ls. The bulk of the contracts contain a e mcollat.un

clause, and it is under that clause that final settlement is made.
Mr. SHALLENBERGER. .\nd you would propose to adjust the matter

.ﬂmw that <ame line?

Gcn. (YOETITALS. Y ¢S, siry

Mr. CaroweLn. In the clothing contract thnw was no cancellation
cmm.ul '

Gen. Gowriars., No.
Mr. Carowern. What are vou going to do with those peaple?

Gen. Gorrinars, We own all thc ‘material.  We bought all the
wool in the first place.  When the armistice was signed T stopped
the manufacture of clothing, co we have the cloth. We told the
manufacturers to make up the clothing that was cut up to that time,
and we have taken the cloth that remains, and it is ours.

‘Mr. CarpwerLL. I know of one case where there was a firm given
an order for several thousand various portions of uniforins, and
they were told the kind of machinery they had to buy. The in-
spectors were there and saw it installed.  They had made but 2 per
cent, of the amount called for 1 In the contract when the contract was

canceled.

(Gien. Goermrans, If thdt is an 'xgreemont made that the machinery
will be purchased. it is the property of the United States,

Mr. Catowern, No: that mac hmorv was directed to be bought.

Gen. Gorrnars. If we are going to pay for the mag hinery it is
ours, and we are going to-take it.

Mr. CanowELL. It was not a part of the contract.

(en. Gorruans. Then we can make a settlement and not pay any-
thmrr for the- machinery-

Mr. CALLWELL (m;orposmg) The theory under this hill is that
you settle for the machinery because you have canceled the contract

under which thev were to malke those clothes.
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Gen. Gorrnars, T oam not prepared to answer that question, but
I assume that if we paid for the machinery, the machinery would
become onrs: it weuld be our property.

Mr. Caowern, They had a contrast to make so many thousand
snits. Under that they figured the profit wonld be so much, and
th re ix no cancelk ation clause in the contra- t. Relving upon that
theyv bonght $20.000 worth of machinery which tlw\ were directed
to huv by the Government with the idea that the Govermment would
reqitire that the uniforms be made on that kind of machinery.  Now,
then, von eancel that contract. which yvou had no authority to do,
vou krock th(-m ot of a profii of 20 cents on .. garment, which
would have raade theim whole for the machinery they bought. What

are vou going to do in that kind of a case?
Gen, Gorrrans, T would payv for the mu"nnm\. and take the

machineryv.

Mr. Onxey. Do all the contracts have a cancellation elause during
the period of the war!?

Gen. Goern ALS. No: not all of them. A Jarge nunther of then
have,

Mr. Gaererr. General, T imagine the first question that will be
asked on the floor of the Tlouse in regard to a bill of this character
will be. hoav many of thix kind of contract< have you, and how many
dolars are imolved? ave you any wayv of caleulating that?

Gen. Goernars, T should sav thousands of contracts “and millions
of dollars. That is alk T can tell vou,

Mr, Gareerr. The Looks of the departnient are not in such shape
that vou could tile later a statement showing those facts?

Gen. Goernars. We ought to be able to give vou a stateitent of the
mmber of contracts, and the amount of money involved. T will have
that worked out for yvou.

The Cuaryax. That would be safeguarded by requiving the Sec-
retary of War to make a report to Congress on these contracts which
he will pass upon.

Mr. Greexe. Would it not be p()ssll)](‘ to have a time Iimit included
so as to outlaw claims not presenteéd within a reasonable time?

Gen. Goernans. I do not =ee any objection to that.

Mr. Goroox. Your conception of the powers of the War Depart-
ment suggest that it would have the right to proceed with the per-
formance of every valid. existing contract that has been made up to
the point of final “delivery and pay for the property regardless of the
armistice or the ending of the war. That is the conception which
the War Department plm-o% upon its powers nm\ !

Gen, Goermmars. No: I would not say that. T Jdo not believe the
War Departrmient—T can not speak for the War Department—but. I
- do not believe the War Department would feel that it was justified
in getting this extra material for which it has no nse, but would
assmunie the are bound by a contract.

Mr. Gorbox. If thev made a valid contract for the deliver v of any
number of articles just before the armistice was signed. they wonld
fecl, in the abzence of some action on our part. that tlwv were legally
bound to proceed with the contract. to final delivery and pay all that
was due under the contract.

Mr. Gareerr. Provided it had no cancellation claunse in it.
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Gen. Goernars. We are not treating them in that way at all.

Mr. Crowern., Practically all the recent contracts have cancella-
tion clauses.

The Criamrman. This bill is to provide for contracts that were not
valid contracts.

Gen. Goernars., This is to legalize payments to be m.ldo on the in-
formal ag. cements,

. Mr. Quixn. Was there any sitnation similar to this .\ﬂ(\ the Civil
War m- after the Spanis-American War?

Mr. Gorpox. Yes; and they were all settled in (he Court ot C'laims.

Mr. Crowern. T think some of them ave still nnwtt]od. and we are
trving to avoid that condition.

"Mr. Goiwox. You are trving to avoid it by assuming )ndu'ml fune-
tions.

Mr. Creowern. I ean not get that distinetion myself,

Mr. Greexe. Is it not.true that in such a case as this you may not
have to be confined entirely to the precise terms of the contracts in
that this is an emergency and for that very reason these contracts are
‘not now legally complate? They were emergeney orders. and the
claimant himself sharein the risk of the cmergenay guite as much as
the wovernment.

Gen. Goernars, T do not think that is quite a fair statenwnt.

Mr. Greexe. Let me finish it. Tle ought to have the same interest
the Government has in (he termination of the war.

"Gen. Goprinars, Exactly.

Mr. Greexe. Consequently. if he undertook anything toward the
end, while he should have some monetary componsatmn. “he ought not
to feel that the Government. which was in the same risk wnth him,
should compensate him for anticipating profits or speculative risks.

Gen. Gorrnars. That is right.

Mr. Greexe. Because the pmductmn of the article at all was to

save his business and not necessarily his profits.

Gen. Goermars. That is all we are tryving to do.  But; it is not fair
to assume that the claimant believed when he was given the order
that the Government was not acting in good faith and that the oflicer
was not fully within his rights. :

Mr. Kaux. Just prior to ) the signing of the armistice did your de-
partnient in any wayv cut down 1)1‘()dnLtmn’

Gen. Goerniars. Not until the signing of the armistice.

My, Kanx. I think yvou were wise,

Gen. Goerisrs. We did take this precrution. that on the 9th of
November I issued instructions that should be followed for the clos-
ing out of these contra- ts. ,

NMr. Kanx. You made no endeavor to cut down production until
the armistice was signed ? _

Gen. Gorrnars. Absolutely none. T personally told them that we
were not yet out of the war.

Mr. Hurn, As I understand it these cancellations would all have
to be dpprovod by the office of the Seeretary of War, Ts that right?

Gen. Gorrmars. Yes. sir; that is right.

My, Hurn, There is just one other feature 1 would like to inquire
about. 1 believe you are correet in the theory that you ought to take

are of the people that made these contracts, but there i is a class of
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people that should be considered in the cancellation of the contracts,

and that is the laborers.

Gen. Goermrans, Let me state right there that the instructions is-
sued by the War Departmient stated that these contracts should be
so mmulled as not to upset industrial or labor conditions. Now, in
closing out the contracts, for instance, for knit goods in C onnoctlvut
they are not able to turn at once to civilian «roods, and we allowed
them to produce in their own period of time the output they were
making for three weeks prior to the closing out of the order. That
will l\oep them going for an indefinite time, Jif they so elect, to cnable
the industry to get on its feet and take up civil work, and for the

Labor qutmont to adjust labor conditicus.
Mr. Gorvox. What proportion of the contracts contain a cancella-

tion clause?

Gien. Goernars. I think the largest part of them do.

Mr. Gorvox. Mr. Secretary, w ill you be good enoungh to put in the
hearing a copy of the cancellation clause for the consideration of

the committco?
Mr. CrowrLn. Yes. sir. |
("The matter referred to is as follows:)

CANCELLATION AND TERMINATION DBrErone CodMPLEFION.
SectioN 1. Canecellation for contractor's default.

In the event of the Contractor's defuult in making deliveries at the times ahid
in the quantities herein specified, or in performing the work at the times and
in the mantier herein provided, the Contracting Ofticer may at any time and
from time to time. at his optien. by giving written notice to the Contractor,
cancel on hebalf of the United States the delivery or performnnee of all or any
part of the articles -or weork then in arvears, and such cancellation shall be
deenmed (0 be effective from such date as may be specitiod in sqid notice,

Articles or work completely manufactured or completely ‘performed in accord-
ance with thé requirements of this Contract at the date any cancellation above
ponnittv(l ix to hecome effective shall be necepted, and upon delivery shall be
paid for by the Tnited States at the contract price or compensation. Any such
cancellntion shiadl hoe \\nhum prejudice to any other rights or remedies or to
any claim a2caiest the Contenctor which the United Stirtes may have by reason

of such defanlt or otherwise,
NecTioN 20 Perminalion in public interest,

If. in the np‘ni:m of the cRin® of e Birenn, the pabilic futerest shall so require,
this fomireer eny he tovmivited by the Pnited Metes by - —-—days’ notice in
writing from the Contracting Officer. to ths Contraetpr, ond such torinination shatl
bhe deemed 1o he effective upon the exsivition oy -- - Zil: ivsafter the giving of such
notice. and shall be without prejusdice to any eladns which the United States
may have awninst the Condeactor under this Cowvener, After the receipt of
such notice the Contreotor <shali nor order any further matorials or facilities,
or cntor into any further subeontracts, opF make any further purchases in con-
nection with the performanee of this Contracl, withont written consent previ-
ousiy c¢hinined .frmn the Contracting Oflicer. hut inspeetion of the completed
articles or work and acceptance thereol by the United States in accordance
with the terms of this Conoract shall continue (hn ing such period of —— days
as though.sueh notice had not been given.

In the event of and gpon such termination of this Contract prior to comple-
tion, as provided in this section 2. for any reuason other than the default of the
Contractor, the [nltvd '\ ates shall maike payments to and proteet the Con-
tractor as follows '

(@) 'The Unite (l Stares shall pay to the Contractor the contract price or
compensition, not previously paid. for all articles or work completely manu-
ractured or completely performed in accordance with {he loqunvment\ of this
Contract at the date such termination beconmes effective.



RELATIVE TO CONTRBACTS. 13

(d) The United States shall reimburse the Contractor for such proportion
of ghe Contractor’s expenditures (other than expenditures for plant, facilities,
and equipment solely provided for the performance of this Contract) made by
the Contractor in good faith in connection with 'the performance of this Con-
tract, as Is fairly and properly apportionable to the. articles or work the
delivery or performance of which is so terminated, plus per cent of the
amount so ascertained. Any raw materials, articles in process of manufacture,
and other property so paid for shall hecome the property of the United States.

- (¢) The United States shuall protect the Contractor against such proportion
of the Contractor's outstanding obligations, incurred by the Contractor in good
faith in connection with the performance of this Contract. as is properly and
fairly apportionable to the articles or work, the deljvery or performance of
which is so terminated.

The facts to be determined urnder the above subdivisions (b) and (e) shall
be determined by agreement between the Countractor and the Contracting
Officer, and in event of their failure to agree shall be determined by three per-
sons, one to be appointed by the Contractor, one by the Contracting Oflicer, and
the third by these two. .

Nore.—The Contracting Officer may, in his discretion., amplify the above
provision so as to provide that any such determination shall be reached with
due regard to the pmnbions of the pamphlet (loﬁmn" costs of manufacture, -
which may be in use in the particular bareau.

(a) The United States shall also pay to the Contractor on account of depre-
ciation or amortization of plant, facilities, and equipmént, solely provided by
the Contractor at its expense for the performance of this Contract, an amount
to be determined as follows: As soon as conveniently may be done after such
termination of this Contract, the fair market value of such plant, facilities,
and equipment at the time of such termination shall be determined by an
appraisement to be made by three appraisers, one to be appointed by the Con-
tractor. one by the Contracting Oflicer, and the third by these two, The United
States shall then pay to the Contractor such part of the amount by which the
cost to the Contractor of such plant, facilities, uand equipment shall exceed such
appraised fair market value thereof as shall be fairly and properly apportion-
able to the articles or work the delivery or elforman('e of which is so ter-
minated; and in determining what amount iq\so fairly and properly apportion-
able due regard shall be had to the extent to which this contract shall have
been performed and the extent to which the cost of said plant, facilities, and
equipment should be regarded as having been absorbed by such performance,
The amount so fairly and properly apportionable shall be determined by agree-
ment between the Contractor and the Contracting Ofticer, if possible. and in
the event of their failure to agree shall be determined by three persons, one to
appointed by the Contractor, one by the Contracting Officer, and the third by
thse two.

In the event of the termmntmn of thic Contract under this section 2. any
and all oblizations of the United States to make any payments to the Contractor
under this Contract, other than those specified or provided for in this section
.2, and in the Article hereof entitled * Patent Infringements.” shall at once

cease and determine. )
4
> | SEcTION 8. Assignment of subcontracts.

" In the -event of the cancellation and termination of this Contract, pursuant
to the provisions of the ahove section 1 or 2, the Contractor shall, upon the
recuest of the Contracting Officer. assign to tho United States, or to .sm-h person
as the Contracting Officer may direct, the unperformed portion of any or all
contracts and subcontracts made by the Contractor in contemplation of or in
connection with the perfnrmmlce of this Contract. In the event of the failure
of the Contractor to assign any such contract or subcontract as herein pro-
yided. this Contract shall operate as such assignment. It is understood that
- such assiznment in and of itself shall not compel the United States to assume

or hecome responsible for any obligation of the Contractor which has arisen
prior to such assignment by recason of the Contractor’s performance of, or

failure to perform, the contract or subcontract so assigned.

SecrioN 4. Talking possession of contractor's plant.

In the event of the cancellation or termination of this Contract. pursuant to
the provisions of the ahove section 1 or 2, the United States may proceed at
the Contractor's plant to complete the manufacture or performance of the
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articles or work herein contracted for, or any part thereof, as well s to manu-
facture additional articles or perform additional work out of materials and
property then on hand for the pertormance of this Contract, and for these
purposes may take possession of and use any or all of the plants and properties
of the Contractor used in the performance ol this Contract.

If the United States shall take possession of and use any of the plants and
properties of the Contractor as above permitted, the United States shall pay
to the Contruactor such reasonable sum for the use thereof as may be agreed
upon between the Contracting Oflicer and the Contractor, or. if they fuail to
agree, us may be determined in the manner and with the etfect provided in
the Article hereof entitled * Adjustment of claims and disputes.”  Such plants
and properties shall be occupicd and used by the United States without cost or
expense to the Confractor: the United States, however, reserving any claim
which it may have against the Contractor under this Contract.

* * 3 % B * *

CANCELLATION AXND TrErMiNATION DErore COMPLETION,

The same pll)\isimlk as hereinbefore sot forth for ﬁ\(-«l-prit-v conRtracts, except
that sections 2 (a), (b), and (¢) shall read as follows

(@) All expenditures made by the Contractor in j'm)(l faith and in connection
with the performunce of this Contract Yor which the United States is obligated
to reimburse the Contractor under the terms of this Contract and for which
the United States has hot previousiy reimbursed the Contractor,

(b)) In addition to the paynients undoer the dabove subdivision («¢), the United
States shall make the following payments to the Contractor:

(1) For all articles or work completed in acceordance with the provisions of
the contract and specitications, the sum provided as profit thercon under the |

terms of this Contract and not theretofore paid.

(2) per cent of the cost to the Contractor of all mlten.lls amd un-
finished articles or work and component parts turnished by the Contractor and
then on lind hereunder which are in complinncee with the provisions of the
contract and specifications.

() The United States <hall discharge the Contractor’s outstanding oblig:
tions incurred by the Contractor in good faith In connceetion with the pmtmm-
ance of this Contract for which the Contractor has not theretofore received
reimbursement or protection from the Unired States and which are of xuch
character as the United States would under the terms of this contract have
become liable to reimburse the Contrictor for its expenditures thereunder had
this (Jontmat not been so terminated.

Mr. Siancexpercer. Have the manufmtme I's "'(,llel'l“ accepted
willingly this eancellation, or has there been any Jis ;position on their
part to hold up the Government?

(Gien. GGoETnALs. That has not been so.

Mr. SimaunexeerceR. They have accepted the conditions—that s,

a great many of them—in the right spirit?
" Gen. GorriraLs. Yes. sir.  We have notified practicilly all of the
contractors of the suspension of their contracts. Some of them are
being tapered off, as in the case of knit goods. Tn the manufacture of
pro]ectlles they are being allowed to taper off. We are not requn'mrr
them to ]\eep up to time. The first thing done after the armistice
was signed was to remove the priorities to enable manufacturers to
take civil w ork at once. '

Mr. Quin. As a matter of law, thé contractor is bound to abide by
the cance.ll‘ttmn clause in the agreement?

Gen. Goermars. Yes.

Mr. Quix. It is not at his option?

Gen. GoETHALS. No.

Mr. Quix. To get this knot clear out of my friend (Gordon’s mind.
this bill provides “for no contracts not made. but simply for existing
agreements that were not legally made.

Gen. Gorrmars. That is all. This bill authorizes the War Depart-
ment to pay its obligations.

~
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Mr. N1cnorns, It seems to e this is the situation: This bill pro-
tects the Government as well as the contractor to a certain extent.
If the contract is illegal. then the cancellation is illegal. In other
words, vou want the illegal contracts made good contracts under this

ball.

GGen. Gorrmars. Yes. sir. ’

Mr. CavpwernL. This hill only applies to contracts illegally made.
What are vou going to do about contracts which have heen legally

executed ? |

Gen. Gorrnans. We have the same machinery to do it whether it
is legal or illegal. We had this set up in advance of the signing
of the armistice. and we expected that we would cettle all of them.
We did not anticipate this trouble until it was brought to our atten-

tion.
Mr. Garrerr. What vou mean by contracts that are not legal is

unwritten contracts?
Gen. Gorrirans. That 1s right.  Those that are covered by the pro-

visions of this hill, ' .
Mr. Tinsox. Informal rather than illegal.
Gen. Gortitars. They are informal. They could not legally be

paid, if I understand the comptroller correctly.
The Cniamzyax. T would like to have an explanation of the various
statutes which were not complied with in the executions of these con-

tracts. ,
Mr. Crowrrnn. Mr. Dorr ean explain that.
- Mr. Donr. T suppose. Mr. Chairman. the particular statutes which
vou have in mind are those svhich were called to the attention of the
department by the Comptroller of the Treasury in the decision which

has been referred to. N
Mr. Kanux. I would suggest that the decision of the comptroller

be inserted in the record.
( The decision referred to is as follows:)

Treastry DEPARTMENT,
Washington, November 23.. 1918.
The honorable the SECRETARY OF WAR, ’
- Nir: 1 have your letter of November 21, 1918, as follows : :

“The War Department has outstanding numerous contracts for munitions
which in view of ‘he armistice it is to the public interest to l‘(-‘l'lllill(lt(! in order
that facilities and labor may be returaed as speedily as possible togonnmercial
production. In many of these contracts the contractors have a very considerable
part of their working capital tied up in expenditures for labor and other dis-
‘bursements on unfinished work made in performance of their contract. It is
important in the interest of labor and the industrial security of the eountry
that these piants be returned to commercial work as speedily as ppalticable and
w0 far as possible without a break in their continuous operatiop ind employ-
ment of Izbor. The department believes that many such contractopd are willing
to forego the prospective profits on the remainder of the work contemplated by
the contract and terminate the existing contract on a hasis which would amount
suhstantinlly to compensation for expenditures jincurred and profits not to
exceed 10% of the coxt of the unfinished articles on hand—a hiisis more favor-
able to the Government than the terms of the contract would permit—if they
can secure promptly a substantial portion of this sum =o as to release their
working capital for switching back to commercial work. It is practicable for
the department in such cases to readily determine a minimum sum which will
be well within the figure of ultimate settlement on this basis, but it is Qifficult
to fix with exactness that nltimate sum without a delay which will lose to the
Government and to the country the advantage of a specdy vreturn of such plants

to commercial work.
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“The department therefore desires to enter into supplementary . contracts
with such contractors by which a sum well within what it is certain would have
to be paid by the Government on such basis of adjustment will be paid imme-
diately to the contractor upon his consent to a termination of the original
contract and a release to the Government from all its obligations thereunder,
the Department -agreeing to pay subsequently -such additional sum as the
Secretary of War may determine will complete payment to the coutractor on
such basis of adjustment. The department desires your opinion as to whether
it can enter into supplemental contracts involving this method of payment,

“The department has prepared i form of supplemental contract for use where,
if the best interests of the Government and industry and labor are to be secured,
it is desirable to make an initial payment to enable the contractor to switch
back immediately to commercial work, I transmit this to make clear the pro-
cedure the department desires to adopt.

“ The procedure above outlined has been earefully worked out since and in
the light of the discussion in my oftice Tuesday. The importance of the adop-
tion by the War Department of some definite procedure to meet the readjust-
ment problems with which we are faced is as obvious to you as to me and I
hope you will help us by deciding the mutter as speedily as possible and if
you see where the suggested procedure can be improved by telling us so and
advising us how to improve it.”

The agreement referred to above iq as follows: :

Agreement  entered into this day of , 19—, between ,
United States Army (herein called * contrgeting officer ), acting by authority
of and under the direction of the Secretary of War, for and in behalf
of the United States of America (herein called the * United States”), party
of the first part, and (herein called * contractor ), party of the second

part.
purchase order was issued by }
Whereas, a certain{ contract was entered into between the United States

to the contractor, No. —, dated (herein called “ original contract,”

and
which term shall also include, wherever used herein. all agreements or orders,

if any, supplementary to sald contract or purchasing order, except this agree-
ment).

And, whereas, the furnishing and delivering of. further articles or work under
said original contract will exceed the present requirements of the United States,

And, whereas, it is in. the public interest to terminate said original contract

a5 herein provided.

And, whereas, the contractor, pursuant to the original contract, has incurred
expenses and oblizations for the purpose of furnishing and delivering articles
or work remaining undelivered under said original contract.

And, whereas, the contractor is willing to accept the termination of said
original contraet and to forego such profits as might acerue to it from the com-
pletion of said original contract and to accept this contract in lieu of said
original contract and any and all claims and demands of every nature whatso-
‘ever arising. or which may arise, out of said original contract.

And, whereas, the contractor estimates the amount of said expenses and
obligations incurred by it in the sum of 2

And, whereas. the contracting oflicer has o\mmnod caid Qtatoment and finds
that the amount of such expenses and obligntions for which the contractor is
entitled to he reimbursed is not less than the sum of

Now, therefore, in consideration of the premises and of the mutual covenants
herein contained. it is agreed hetween the parties hereto as follows:

1. This contract supersedes and takes the place of said original contract,
which is herchy terminated, and the contractor hereby releases the United
States from any and all claims of every nature whatsoever arising out of said

original contract.

2. The contractor %han furni=h and deliver nnd the United States shall aceent
sm«lt pm; for nor more articles or Q'Qll‘l\ a"rpe(l to he delivered under said original
contrac

3. All articles or work delivered and accepted on or before the date of this
contract under and in pursuance’of said original contract and not yet paid
for shall be paid for in accordance with the provisions of said original contract

as if it had not heen terminated. '

4. The United States shall forthwith pay to the contractor the sum of
(this being seventy-five (75) per cent. of the amount found by the contracting
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officer to be the minimum amount for which the contractor is entitled to be
reifmbursed) and agrees to pay to the contractor such further sum as may be
found by the Secretary of War is the amount which will, when added to the
said sum of ——— lherein agreed to be paid forthwith, reimburse the con-
vactor for and hold him harmless against the expenses and. obligations in-
curred by him pursuant to said original contract and properly applicable to the
unfinished portion thercof and compensate him for the termination of said origi-
nal contract, it being agreed that the sum allowed for such compensation shall
not exeeed ten (10) per cent. of the cost of the untinished articles on hand at tlie
date hereof, and may be any less sum in the absolute discretion of the §ecretzu\
of War.

. This agreement xlml! not become a valid and hindm-r obligation of the
| ¢ nireql Ntates unless, and until, the approval of. the Bnmd of Review of the

Oftice of has been noted at the end of this instrument.
In witness whereof, the parties hereto have executed and delivered this agree-

ment in triplicate us of the date first hereinabove written, and the Contracting
Officer satisfied himself of the authority of the person sx«mng the Contractor’s

has satisfied himsellf of the authority of the person signing the Contractor's
name to bind the contractor and has waived the filing of written evidence of said

authority.

Witnesses: :
as to - 7.
as to

N, Army.

1y

Approved : Board of Review
By .
The undersignmed sureties to the hond pertaining to the above (lesﬂlil&g]m'i;:i-‘
nal contract assent to the foregoing modification tliereof and hereby stipulate

that said bond shall be construed to apply accnrdiu;}ly.
‘Witnexs our hands and seals this — day of 19—.

Witnesses : . '
- asto U. S. Army.

as to

Attest: By
(The follow ing aflidavit is 1eqmred only on the copy of the Contraet for the

Returns Office.)
. swear . .
I do solemnly affirm that the foregoing is an exact copy of a contract made

by me personally with the contractor named above; that I made the same fairly,
without any benefit or advantage to myself, or allowing any such benefit or ad-
vantage corruptly to the contractor, or any other person; and that the papers
accompanying include all thoseé relating to the contract, as required by the

stutute in such case mide and provided.

U. S. A’rmy.
y 19—,

Subscribed and {g&gﬁeff }before me this — day of

It is not the province of this office to prescribe the form of the contract
which administrative ofticials are authorized to enter into, as it may become
necessary for it to construe its terms in connection with payvments made. It
is the duty of the proper legal officers of the Government to draft the contract
and the responsibility must be theirs and that of the administrative officers.

An attempt by this office to decide whether or not payments of. puhllc money
are authorized to be made under proposed contracts to ter minate existing con-
tracts would not be justified without a consideration of the language of the
existing contracts. Some may provide a specific method of payment on termina-
tion. To substitute, by a new contract, another and different method of pay-
ment would he justified only when the new method is not prejudicial to the
interests of the Government. It can not be assumed, as the proposed contriet
form does, that the contractor anticipates profits from completing his contract.
There may be contractors willing to terminate their existing contracts., whether
containing termination clauses or not, on terms more favorable to the Govern-
ment than are contained in the proposed form. It is possible-some may bhe
willing to terminate existing contracts on the basis of payment for what is

delivered before termination.
96021—18——2



18 RELATIVE TO CONTRACTS.

Having neo authority to decide the form of congract, the only question
properly for the decision of this office In your subission is whether pay-
ment would he nuthorized of the sum, being T3% of the amount found by the
contracting oflicer to be the minimum amount for which the contractor is
entitled to be reimbursed. The muking of the supplemental agreement aned
the simple cortifving to a minimumm amount by the contracting officer upon
the statement and estimate of the contractor will not be suflicient nor con-
clusive upon the accounting oflicers.  The supplmental agreement can not bhe
permitted to impose a linbility upon the Government where none theretofore
existed, :

It will he the right and duty of the acceounting ofticers in each ease in which
sueh ot payment is made to inquire in the first instance that there was a legal
contract with the -Government made prior to the suppleinental agreement
(of which the contract date alone will not be conclusive), in compliance
with the provisions of Revised Statutes, section 3744 that the contract he
reduced to writing, with the names of the partiex signed at the -end thereof:
and seetion 3745, that the oath of the officer personally responsible for the
contract appears (ax to which a signing by proxy is considered by thix office
as not permissible, in view of section 3746, the penalties preseribed being
persouel to the oflicer) ; to require the submission of fiaets and details showinge
the bhaxix of the minimum amount fixed hy the contracting officer: and that
no smount has been paid without adjustiment ef such claims ax the Govern-
ment may have against the contractor arising out of defective perforinance,
defaults, ete, under the contract, and for this purpose i specifie statement
will be required of both the contractor and the contracting ofticer of what
the cluims of the Governnient are, or that there are none. o .
The general answer accordingly can only be given, that if there ix a legal
lability of the Government for the amount, of which 73% ix paid under
the agrecment, such payment is authorized. - ' '

For yveur information 1T have to say the tenor of the agreement is that the
termination of a contract authorizes a payment to the contractor., It does
not reserve to the Government its rights to recover payments improperly
made under the original contract and to enforee the lizibility of the contractor
and surety for defects in materials, work done, eote, which may hereafter
appear. It refers to *‘articles and work.” but does not specifically include
lnhor. The provisions of article 3 are objectionable in that they would permit
deliveries in the interval to the date of the supplemental agreement, notwith-
standing notice of the intention of the Government to terminate. In con-
nection with this the provisions of paragraph 5 may involve a delay hefore
the contract hecomes effective.  The expenses and obligations of the coitractor
property applicable to the unfinished portion S the contract and to com-
;pensate for the termination of the contract (par. 4) furnish no definite
stan crd of coipensation; the limitation is not eleay, that the compensation
shall not exceed 107 “of the cost of the unfinished articles on hand at the
date hereof,” and there i% no limitation that the amount payable undér the
supplemental agreement shall not exceed the amount of the original contract.

There aise is no provision for crediting the value of the property apd
things, supplies, raw materials, etc., entering into the computation of “the
compensation, if they remain the property of the contractor, or for giving the
Government the option to take them at such valuation. '

If it is the intention that the compensation for termination of the contract
and all the liabilities of the Govermment thereunder shall not exceed 10%%-.
of the coxt of the unfinished work on hand at the date of notice of termination,
a simple provision to that effect would appear practicable in connection with
with g provision stipulating for inventories of such work and how its cost
shall be arrived at and what shall be included therein.

Assuming that a legal contract for a definite work or quantity of articles is
to be terminated by a new contract superseditfg it; that the Government will
not he prejudiced financially by the change or will be benefited ;: that the Govern-
ment has no legal method, or none of more henefit to it, other than the execution
of a new contract to terminate the old, I think it clear that payment under such
new contract is justitied and can he made from public money.

Any form of contract similar to that now considered should. not attempt to
cover a “ purchase order™ as this form does hy reference in the second para-
graph—the first * whereas.” . There may be legally isslel purchase orders that
it is dexirable to terminate, but the term is liable to nffsapplieation. I vofer to
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the fact that there are in the hands of contractors many informal papers, such
a8 letters, purchase orders, procurement orders, ete. These papers generally
are intended to be and are preliminary to the execution of contracts. In them-
selves they place no obligation on the Government. The Intter may be liable on
A quantum meruit for the fair value of articles delivered and accepted, but it
has no legal obligation for expenses incurred, value of incomplete work, material
on hand or arranged for, etc., unless a contract in legal form has been made.
Of course, it is understood a legal contract can not be made now for articles the
Government does not need, and this is true regardless of prior negotintions or
understandings, written or oral. . ‘

As your inquiry dos not relate to orders given under section 120 of the
national defense act of June 3, 1916 (39 Stat., 213), no discussion of the status
of such orders is necessary. l

As to outstanding contracts not signed by the officer, named as contracting
officer, their validity is open to question and is dependent upon proof of the
fact, if it be a fact, that the oflicer who signed was a duly authorized contract-
ing ofticer and-made the agreement with the contractor, and that the oflicer
named as contracting officer did not. The statute clearly requires the act of
one officer in the making and signing and wholly negatives the idea of one
officer signing for another. . .

The purpose of section 3744, Revised Statutes, has been so clearly stated many
times by the Supreme Court, and the result of failure to comply with it has
been so often pointed out by that court, that I do not cite or discuss the cases,
The decisions of this office have followed the interpretation of the statute as
announced by that court and have been uniform for 40 years or more.

This office is anxious to do all in its power to meet the situation referred to
in your letter and to facilitate settlement with contractors legally entitled to
payment on the terinination of their contracts. Cases involving only equitable
claims can not he settled by executive officers without new legixlation.

Respectfully,

W. W. WarwIcK, Comptroller.:

Mr. Dore. Perhaps the most important of the statutes is section
3744 of the Revised Statutes, and the particular provision of that
statute which is giving us the most difficulty is this:

[R. 8. Sec. 3744.]

" Contracts to be in writing.—It shall be the duty of the Secretary of War, of
the Secretary of the Navy, and of the Secretary of the Interior, to cause and
require every contract made by them severally on behalf of the Government,
or by their officers under them appointed to make such contracts, to be re-
dueced to writing, and signed by the contracting parties with their names at
the end thereof; a copy of which shall be filed by the officer making and signing
the contract in the Returns Office of the Department of the Interior, as soon
after the contract’ is made as possible, and within thirty days, together with
all hids, offers, and proposals to him made by persons to obtain the same, amd
with a copy of any advertisement he may have published inviting hids, offers,
or proposals for the same. All the copies and papers in relation to each contract
shall he attached together by a ribbon and seal, and marked by numbers in regu-
lar order, aceording to the number of papers composing the whole return.

Now, that provision occasions much difficulty in two ways, and
the first is that it shall be signed by the contracting officer. 1In cer-
tain contracts we now find that the contracting officer did not per-
sonally sign the contract: The contraet was signed by one of his sub-
ordinate officers, at his direction. That is not a signing by the con-
tracting officer, and the comptroller points out two other statutes
.which indicate why that formality of the contracting officer himself
having actually affixed his name should have been observed because
there 1s a provision in section {745 under which the contracting oflicer
has to make oath in connection with the contract to the effect that I

do solemnly swear ¥”—
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" [R. 8. Sec. 8745.]

Oath to contract.—It shall be the further duty of the ofticer, before making
his return, according to the preceding section, to aftix to the same his aftidavit
in the following form, sworn to bhefore some magistrate having authority to
administer onths: “1 do solemnly swear (or affirm) that the copy of contract
hereto annexed Is an exact copy of a contract by me personally with :
that I made the same fairly without any benefit or advantage corruptly to the
said , Or any other person; and that the papers accompanying include
all those relating to the - said contract, as required by the statute in such case

made and provided.” ‘

That is done in filing the contract with the returns officer.
Then, there is a penalty provided in section 3746 for omitting to
make such a return. It says: '

[R. 8. Sec. 3746.)

Penalty for omitting returng.—Every officer who makes any contract, and fails
or neglects to make return’of the same, according to the provisions of the two
preceding sections, unless from unavoidable accident or causes not within his
control, shall be deemed guilty of a misdemeanor, and shall be fined not less
than one hundred dollars nor more than five hundred, and imprisoned not more

than six months. ,
The comptroller, in interpreting those sections together, has found
that it was not enough that an officer deputized by the contracting
officer should affix his signature on the bottom of the contract, but
that the contracting officer himself should personally actually sign
his name. = - RS
In that class of cases, as you will readily see. the defect, while per-
haps a fatal one—and in the light of the comptroller’s decision it is a
fatal one—is, nevertheless, of rather a technical character. Here was
a contract actually written and reduced to writing and actually
signed by the contractor and actually signed by .an officer of the War
- Department at the direction of the contracting officer, but neverthe-
less such contracts have this defect. All contracts which have been
signed, as I understand it, since July 1 have signatures properly
affixed in this respect. That is my understanding. |
But prior to that time, in the great press of business, with the
thousands of contracts under execution, the contracting officer. I
-suppose, merely to preserve his own effectiveness in following up
olt1 er matters that came before him, had not personally signed all of
them. ' o |
The CHarrMAN, Who made the affidavit in that case?
~ Mr. Dorr. I can not speak with positiveness in regard to that, but
my impression is that it was made by officers who actually executed
the contract. I think Comptroller Warwick can give you definite
information in regard to that. - .
Mr. HarrisoN. Is there any reason why those affidavits can not be
filed now ? |
Mr. Dorr. No; I suppose they could be.
Mr. Harrison. Is there any reason why the contract could not be
lfoxl')mlallyz executed if the War Department wanted to incur the
iability ¢ -
Mr. Dorr. The difficulty there is that we find in another portion of
the comptroller’s decision the statement that “ of course, it is under-
stood that a legal contract can not be made now for articles the (o
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ernment does not need, and this is true regardless of prior negotia-
tions or understandings, written or oral.” -

Under that ruling for an officer to negotiate a valid contract it
must be for articles which we do now need and it must be under the
authority of an act of Congress. So the first thing we are seeking is
to get relief in the cases where there have been contracts actually
reduced to writing and actually signed., but where there has been a
defect in the signature through an officer who has been deputized to
sign having signed instead- of the contracting officer. If we are
permitted to proceed with those contracts, an adjustment can be
made under their terms which will, permit tapering them off or their
9alc}ellation and the reduction of the amount of deliveries provided
i them. :

As I understand it. it is not the desire of the department in such
contracts to proceed to the bitter end if they actually call for mate-
rial that is not needed. and under circumstances where they can in
fairness with regard to the interests of both the industry and labor
be at this time reduced. ‘ |

Mr. Kaux. On that point I presume there were hundreds of con-
tracts that were entered into by the officers of the Government prac-
tically about the same time. |

Mr. Dorr. That is my understanding of it.
Mr. Kanx. And was it necessary sometimes for the officers who

should have signed to go to the other cities on Government business
so they could not have done the work themselves?

Mr. Dorr. I think that was the fact, and that wasthe theory, un-
doubtedly, on which they proceeded. -

Mr. Kaux. Of course, the contractor was told by the department
to go ahead as, quickly as possible, because the country was in war
and it was necessary to get the materials for the benefit of the Army?
- Mr. Dorr. There is no doubt but what the emergency existed, and
the contractors complied. .

Mr. Kanx. Under that assumption the contractor did not wait to
find out what the law of the United States was on the subject, but
went ahead to prepare himself to fulfill his agreement and begin the
delivery of his goods.

Mr. Dorr. I think he very naturally assumed that when the written
contract was prepared and signed by the Government officials it was
properly signed. _ |

Mr. Wise. What is to prevent the Government and the contractors
at this time in either of those cases where the contract was technically
incorrect or where it has not actually been signed but where a con-
tract has been made—what is there to prevent the Government and
the proper officer from signing now either of those contracts?

Mr. Doxr. If the contract in its original terins provided for the
delivery of more material, for example, than the department,would
now be justified in contracting for |

Mr. Wise (interposing). But here is the point. It would not be
a contract made now. The contract has already been made in all
these cases. What would be wrong about the execution of the con-
tract as of the date when the contract has been made? Why can not

that be done without additional law ? -
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Mr. Dorr, The difficulty with that is this, that while all these for-
malities of contracts have been gone through. in contemplation of
law. there 1s no liability whatever, and any liability that would be
created would have to be created as of the date on which the execu-
tion took place, and that would be after the armistice and under the
changed conditions produced by the armistice.

Mr. Wise. Legally, vou may be correct, but the Government is
liable to pay this money. If you and I made a contract six months
ago and we signed it in good faith, thinking it was all right, and it
“turned out that it was worth nothing, I would still be liable to you
for money. There would not be anything to prevent you and I get-
ting together and signing a contract which had already been made.

Mr. Harrisox. He just read from a decision of the Comptroller
of the Treasury to the effect that he would not recognize a condition
of that kind.

Mvr. Dorr. This is what the Comptroller savs in the last sentence
of his decision: “ Cases involving only equitable claims can not be
settled by executive officers without new legislation.”

Mr. McKexzie. Will the enactment of this law waive the penal
statutes you just read in connection with this?

<

Mr. Dorr. I should unhesitatingly say that it would not affect
those in any degree.

Mr. McKex~zie. Who would be held under the penal statute, the
man who signed it or his deputy? |

Mr. Dorr. I should say if there was no valid contract actually
entered into, probably there was no duty to make the returns, and
therfore there would not be any criminal liability on anyortte, as all
thev had done was to go through an empty form.

Mr. Gorpbox. A useless and vain thing.

Mr. Dorr. Exactly. :

Mr. CarpweLn, If a man was real smart he would negotiate his
contract and then turn it over to his subordinate. "And now you
conie along and want to give a man money without a real hearing:
is not that the proposition? ' |

Myr. Dorr. No: I should not think so. |

Mr. McKex~zie. I wondered whether it might not be advisable
to add an amendment—I favor this legislation—I do not know. but
I think it might be well to put in something to the effect that this
does not waive anyvthing. _ _

Mr. Hanrisox. We ought not to hold a man criminally responsible
. for something he thought he was doing properly. I do not think
these men ought to be-held criminally responsible, when we are
going to validate the contracts they made.

Myr. Wiske. I understand this is based on the idea that the contract
was made but had not heen properly signed. I am in favor of pay-
ing this money. I would like to know what would be wrong in re-
quiring that the man who made the contract should still sign and
make the returpse«. _ - ,

The CuaairMAN. They are scattered all over the face of the earth.

Mr. Gorpox. If we put a provision in this bill to authorize the officer
of the Government to sign the contract, that would not relieve him
of his criminal responsibility, would it, Mr. Dorr? I understand
you to say you do not think that that would relieve the man of any

‘eriminal responsibility.
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Myr. Dorr, I should say it would not relieve him of it.

Mr. Greexk. Where is the intent in the eriminal liability? All it
comes down to is that the wrong man certified to it.

Mr. Wise. I am not charging that. but I think it would be a good
policy to require the ofticer who made the contraet to make the re-
turn which the law requires to be made.

Mr. Dorr. I should not suppose this could possibly affect anyone
who did any wrong: this would not relieve anyone. '

Mr. Wise. Would it not be better to require him to make a re-
turn? ,

Mr. Dorr. If a contract is now made he will have to make a re-
turn. 1 think perhaps some of our difficulty is in trying to u-e the
“word © contract ** to cover both sitnations.  All we have had so far is an
agreement.

Mr. Dorr. An agreement may not be a contract. and it wa-~ not a
contract in this case because the law prescribes that it <hall not be a
contract until it is signed in a certain way.

M. Wisz, But when men agr e on a certain thing. it is a contract.

Mr. Dok, As between business men. in private life, it is regarded
that way. | ’

If at this time a contract is entered into, then the officer who
enters into the contract would be required by law to make the return,
and the return would be filed at this time. so if we start over again
to make a contract at this time the return will be filed.

Mr. Nicaorrs. My idea is that wherever you find it possible. if
we go ahead and ratify these contracts and make them technically
legal or validate the contracts. then wherever the officer who should
originally have signed a contract can be located, he should make
the affidavit as required by law. I think that covers Mr. Wise's
suggestion. , .

Mr. Carpwern. Will vou put into the record. the names of the
contractors who will be affected by this bill and the amount of the
contracts? There is a tabulated list in the departiuent. is there not?

Mr. Dorr. I am not clear how long it would take to make up
such a list. | .

Mr. CavpwELL. I would like to have it in the hearing.

Mr. Dorr. What would have to be done would be to look over
literally thousands of contracts, particularly those in the Ordnance
Department, with a view to looking at the signatures and compar-
ing them to see if the signature in a particular contract is that of a
deputy or that of a contracting officer. Youn would not be inter-
ested. T suppose. except in those that are now open? You would
not be interested in those that have been completely executed?

Mr. Carowerr., Congress has a right to know what we are appro-
priating for, what money ix going to be involved. and we ought to
know who the people are who are going to get it. It is only fair
that the Members of Congress ~honld know who the people are.

Mr. Gornox. Contracts subject to these informalities which have
been fully executed have been paid for and passed by the comp-
troller? . .

Gen. Goernars. They have not been passed by the comptroller.
Tliey have not been settled by the 2Auditor for the War Department.
But we did close out some contracts that are illegal contracts by the

"decision of the comptroller.: '
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Mr. Gorvox. Then it was not quite corroct to sayv that these con-
tracts which were informal, bt which had been fully executed. have
really been paid for!? -

Mr. Dore. There is a provision of the law that where a contract has
been completely executed. and where the contractor has furnished all
the goods provided for under the «entract, that then these formalities
can be, not waived.: but thev become beside the point. If the (Gov-
ernment has actually gotten what the contract provided for, it is
treated as a sale in the eves of the law.

. Mr. Gornox. Then, as a matter of fact. this legislation would only
apply to contracts which have not been fully performed?

l{lr. Doxxi. T should say so. yes; and. that is where it is most im-
portant. .

Gen. GoerraLs. That is where it is most important. but yvou must

understand that this decision of the Comptroller has been sent out
broadcast, and were I a disbursing officer, even though the Govern-
ment had gotten all the articles, I would not pay one cent on that con-
tract. o ‘
_ The Cuamyax. Let me see if T understand the proposition. Are
vou sure there is a statute making a claim valid against the Govern-
ment, although the contract was not properly executed. if the goods
were actually received. o

Mr. Dorr. There is not a statute. but I understand there have been
some decisions permitting pavment,

The CuairMaN. That would not apply to the Government?

Mvr. Dorr. T have reference to some cases in the Court of Claims
that lay down that proposition. |

The CHaIrRMaN. I understood vou, in answering Mr. Gordon's
question. to state that there was a statute to that effect.

Myr. Dorr. Noj there is no statute. It is a matter of court decision.
if anything. |

Mr. SaLLENBERGER. Mr. Secretary, I would like to ask one ques-
tion with respect to the cancellation of the contracts. There is one
class of contracts which must run into manv millions of dollars. and
1 would like to know whether tliey have been canceled. T refer to
the contracts for a large amount of heavy ordnance. the building of
big plants for the manufacture of heavv ordnance. Have those con-

“tracts been cancéled. , |
~ Mvr. CrowrLL. [The notice of suspension has been sent. In all cases
with which I am familiar that has been complied witly, and the matter
1s under negotiation. : . e E

Mr. Greexe. Would there be any objection. or would there be anv-
thing to be gained by writing into this bill some time limit during
which these claims may be presented and legally paid, so that it will
take care of not only those vou know of now. but some others mav
come on very soon. and at the same time prevent the possibility of
(C ongress having before it claims such as the French spoliation
claims? .

Mr. CrowEeLL. 1 see no objection whatever to that.

_ The Caamyax. Are there any other statutes you wish to refer to.
Mr. Dorr? -

Mr. Dorr. No.  Of course. the situation under the provision for

the signing of contracts affects not merely cases where there was an -
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actual written contract entered into and signed effectively, but it also
affects those cases where purchasing officers have gone ahead with a

" purchase order. where the performance of- that purchase order was

not to be within the 60-day limit which applies to it. and where there
has been actual part performance by the contractors. or actual expense
in preparing to perform it: but the principle. I take it. is the same in
both cases. | |

The thing that prevents the (Government making pavment is the
fact that although there has been an agreement and what the con-
tractor has done is at the request of the Government and in the
public interest. in response to a public necessity. nevertifeless that
agreement not having been made in the form required by the statute.
payvment can not be made to the contractor on it. and adjustment
can not be made with him with respect to it.

Mr. Kanx. Do these contracts run to large amounts?

Mr. Dore. T tunderstand some of them run to very considerable
amounts. ) . -

Mr. Kanx. And the concern. in order to carry out its contract with
the Government probably had to be carried by the bank with which
it was doing business and has to pay interest for the time they are
not. able to meet their obligations? .

My. Dorr. That is undoubtedly true. and that is why the situation
is rather urgent. I may say that T was at the recent conference of the
United States Chamber of Commerce at Atlantie City. and I heard
that there were many instances with just that situation. fvhere the
manufacturer was involved. and where the bank naturally now felt
this uncertainty about monev—about whether thev would ever get
it. because of the contractor having no valid contract. and where the
terms of arrangement with the bank were such that it became urgent

that some relief be afforded promptly.

Mr. McKEexzir. I think it would be well, in line with the suggestion
made by Mr. Wise or Mr. Nicholls. to put into the hearing for use
on the floor of the House a citation of a few of the most glaring cases
vou can find showing the difficulty under which the War Department
and the contractors are now laboring.

Mr. Dore. T might mention one which was brought to my attention
this morning. That was the case where the Government was planning
to build a T. N. T. plant at Racine. Wis. At the time the armistice
was ~signed it became evident that that plant ought not to be pro-
ceeded with, The plant was just beginning. and it had been neces-
sary to get some land for it, and that land had been occupied : options
had been given: there was a question of titles to look up: and the
whole matter could not wait for the adjustment of the technicalities
of the real estate law in the matter, and the Government was occupy-
ing the land. There were farmers who had their all in their little
places and had turned over the occupancy of that land to the Govern-
ment. and the Government naturally wants to make some compensa-
tion to the owners, to give them relief, and I do not see how we are
going to do it. There was a very urgent telegram from that locality
urging the department to make prompt settlement in the matter. T
do not see how that can be done without enabling legislation.

Mr. CroweLL. Mr. Chairman, T should like to ask you to add an
amendment to this bill. The bill as drawn and practically approved
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by the Comptroller of the Treasury provided for two cases but not.
we think. for a third case. It provides that payment may be made
for articles which are delivered. It provides that payment may be
nmade to contractors where theyv have spent their money in getting
ready to deliver, in their procuring the facilities, but it does not cover
the case of a combination of those two cases, and the amendment
which we proposed to cover the third case would come in after the
word “ Secretary ” on line 13 of page 2, as follows: “And where the
Secretary of War decides that it is not in the public interest to receive
and accept the full performance provided by said agreement payment
may be made as hereinabove provided for such property as is trans-
ferred. delivered, and accepted. and in addition a payment not in
excess of the actual cost as such cost is determined by said Secretary,
incurred in preparation for performance of said agreement and not
included in the cost of articles, which the Secretary of War deter-
mines to accept and receive.” |

- Mr. Goroox. Mr. Secretary. has your attention been called by a
circular letter which has been sent out by the New York Chamber of
Commerce on this precise question in regard to war contracts?

Mr. CroweLL. No: I have not seén it. |

Mr. Gorbox. T received it last Saturday, and T presume other
" members have received the same thing, a copv of the resolution’
adopted by the Chamber of Commerce in New York in which they
refer to long delays in settling these uncompleted contracts and dam-
ages arising out of them following the Civil War, and T take it the
purpose they had in view was the same as that of the War Depart-
ment in asking for this legislation, to wit, to settle upon just terms
these contracts which were incompleted and unperformed. I do not
know that I agree with their suggestions, but I thought if vou had
received a copy of that it might be worth considering. " I would like
personally to see objections to it placed in the record. As I recall.
they proposed to create certain regional boards who are to investi-
gate and report the facts in each case so as to prevent injustice being
done either to the parties or to the public by the settlement of those
contracts. . |

Mr. CroweLL. I have not seen that. Those regional boards have
been created in the War Department. ,

Gen. Goermaws. This is machinery gotten up by the various cham-
bers of commerce throughout the country to handle this matter.
Naturally some of those boards would be more or less interested in
their local community and I do not think there should be any such
boards created. I think we have the necessary machinery in the
War Department, which I think is satisfactory for the purpose.

Mr. Gorpox. This really does confer the exercise of judicial power.:

Gen. GoeraaLs. That is a question I am not going to argue.

Mr. GorpoN. Take the case in Wisconsin. Whether or not those
people should have their farms back or be paid for them is a part
of the matter to be decided.

Mr. KaaN. We appropriate in the Army bill every vear a certain
amount of money for the payment of claims for damage done by
troops of-theeUnited States Army in their maneuvers. Does that
"not give the War Department the absolute power to investigate those

claims?$
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My, Goroox. Yes; and to spend about $5,000 or $6.,000. This is

Q Rropoqmon involving hundreds of millions of dollars.
Ir. Kann. The principle is the same.

Mr. GorboN. Of course it is. .

Mr. Kann. The principle is the same, and it 13 a question of prin-
ciple which is involved, and not the amount, of money involved.

Mr. SiaLtessercer. We have heard a ood deal about the infor-
malities of these contracts and possibility of some losses to the Gov-
crnment. Has anything come before your department, Mr. Secretary,
wherein the Government has lost money. where the contracts have
been informal and by reason of that fact you have discovered the
(Government has suffered loss? Have vou found upon investigation
that thev have alwayvs been honest contractors, to all intents and
purposes?

Mr. CroweLn. We have found no evidence of any desire to rob the
Gover nment, so far. The contractors have been veryv fair.

Mr. SHaLLENBERGER. I.was impressed with the fact, with all this
immense amount of money being spent, so far as officers of the (Gov-
ernment are concerned, it is remarkable that no ofticer of the United
States Government has been corrupted. It is interesting to find that
the Government has been honestly dealt with.” We are tr\ ing to pro-
tect the Government rights here. and it is important to know that
while something has been done which has been more or less informal
that the Government has not been robbed by these men who were
attempting to help us win the war.

Mr. CrowELL. I presume that there may be some such things as
those developed. But I can not see hm\ this would in any way aid
the dishonest contractor. '

Mr. Gorpox. As a matter of fact. the bill does not require the War
Department to recognize any equity at all in such a contract as that.

The CrArMAN. The (omptro]ler of the Treasurv is here if the
members of the committee desire to ask him any questions.

STATEMENT OF MR. WALTER W. WARWICK COMPTROLLER OF
THE TREASURY.

Mr. Kanx. Mr. Comptroller. did you hear the question propuonded
-byv Mr. Wise as to whether it would be possible to validate the con-
tracts now by the oflicers who had really negotiated the contract on
the part of the Government signing the avl'oemont on the part of the
Government at this date and making proper returns? Do vou think
that. under exXisting law, that would be possible ?

Mr. Warwick. I do not believe it would be possible, because a con-
. tract of the War Department. under section 3744 of the Revised
Statutes, dates from the date it is signed only.

‘Mr. Kanx. A signature nunc pro tunc

Mr. Warwick. That would simply destroyv the statute. The Gov-
ernment not being bLound under section 3(44 until it is regularly
signed, any signing nunc pro tunc would be to destroy the statute.
The Government is not bound until the signature is put on.

The CuairMaAXN. In other words. a Govern‘ment ofticer could not

ratify it like an individual.
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Mr. “'.\m\'l(‘x/.h{l Government officer has no power beyond what
the statute gives him. |

Mr. Gorpox. That is what makes this contract illegal?

Mr. Warwick. The contracts. though. are illegal. because they
do not comply with the statute. and about every State in the Union
has special statutes under which you will not get any money from
the State unless vou comply with those statutes. The United States .
Government had such a statute in 1862 during the Civil War. That
is section 3744, which provided that the contract would not be
valid unless it was signed in that way. That law does not differ
from State laws. Most of the States have them now.

Mr. Wise. I understood from the reading of the decision that it
had been held that this officer who has to sign this contract was
sitting there and told his subordinate to sign the contract, and the
subordinate officer signed his name to it. and it is held that that did
not comply with the statute.

Mr. Warwick. I think that such a case arose. but I do not know
the facts as to how these were signed; and if such a case arose I am
entirely certain, as a matter of law, or it is my opinion that as a
matter of law, the Supreme Court would hold the contract did not
bind the United States. The statute has been. construed by the
Supreme Court as a statute of frauds. and failure to comply with it
exactly as it is written invalidates the contract.

Mr. Wise. Suppose an officer could not write? _

Mr. Warwick. He would make a mark: but he would not hold

the office if he could not write. ' .
Mr. GreenNe. He could not direct a subordinate to do a wrongful

thing.

M%. Warwick. Something that the statute made good only if he
- did it himself, and section 3745, where he is required to take an oath
that he made the contract personally, negatives anv idea that there
can be two Government officials concerned in the making of the
contract. ,

Mr. Garrert. He has the power under the statute——

Mr. Warwick (interposing). He has the power given him by law,
and it is iimited to himself; he can act for himself and for no one
else. The statute evidently intended that one officer of the Govern-
ment would be liable for this contract, and would evidence that by
his signature and by his aflidavit. .

Mr. CavpwerL. If this statute was passed during the Civil War,
it is pretty good evidence that they found it‘necessary.

Mr. Warwick. The statute seems to be particularly applicable to
war times. An investigation by Congress in 1861 and in 1862, indi-
~cated that indefinite agreements were made and uncertain liability .

placed upon the Government, and this statute was passed to make
definite the liability of the Government by requiring that the agree-
ment be reduced to writing; and so a proposal marked “Accepted
is not good, because it is not signed at the end. I do not think thers
is any question about an accepted proposal being valid by everybody
except a State government or the National Government. which has
a statute against it. But such contracts so made by proposal and ac-
ceptance are informal. It can very well be validated or paid under.
The Supreme Court of the United States holds that so far as the
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man who has delivered under an informal contract is concerned, he
is entitled to quantum merit.

The CHairvax. Against the Government? o

Mr. Warwick. Against the Government; oh, yes. But this bill
does not cover that: this bill covers articles not delivered.

Mr., Cavpwerr. What do you think about this bill ? .

Mr. Warwick. You will notice, when you read the bill carefully,
it is not. drawn to validate contracts; it is drawn to authorize pay-
ments under contracts that are not legal. '

Mr. Kaux. You drew the bill?

Mr. Warwick. I wrote the bill as a redraft of the one which the
War Department made. There is no occasion, in my opinion, to
validate any contracts. You do not want to validate contracts that
are invalid now. This bill provides that you will pay under them as
though they were valid. ‘ '

Myr. Hakrisox. It provides for an equitable settlement. .

Mr. Warwick. It provides for a settlement by the War Depart-
ment of claims which will arise under informal contracts and also
under agreements, made orally. I do not think the bil is intended
to cover oral agreements of which there is no memorandum in writ-
ing, and where the terms are indefinite.

“or instance, I would not think this bill was intended to cover a
case which may have arisen where a contractor has expected to get
a contract and did not get it. You go down the line from the legal
contract at the top made in strict accordance with section 3744+—and
that is the only thing that binds the Government—you come down
through about seven classes. | .

You strike a case like this: I heard of a contractor whose contract
was regularly signed, but the 11th of November cime along. and the
contracting officer would not deliver it to him. It is not binding.
The Government is not bound by that contract, because of the failure
to deliver. The contracting officer could have stricken his name off
at any time. DBut that is the highest form of equitable claim.

That kind of a contract should be validated. DBut if you say that
officer ought to have delivered that contract, then you could also say
he ought to have delivered some next week, and next month, and go
signing contracts for delivery for material which the Government did
- not want. ' |

Myr. Gornox. You say that contract, not having been delivered. is
invalid. Of course, every lawyer knows that. Therefore that is the
highest form of equity. You say the armistice having been signed,
the officer of the Government refused to deliver the contract, and very
properly. What equity would arise under that contract?

Mr. Warwick. This would propose to recognize that contract to
the extent that the contractor had done work under it.

Mr. Gorpox. What authority had he to do any work until the con-
tract was delivered 2 ? ' '

Mr. Warwick. The contractor had no authority of law other than
the practical situation presented by war times.

Mr. Gorpox. That leads up tothe very question I want to ask vou.

Mr. Kanx. I would like to have a complete answer to that question.

Mr. Warwick. I will say further that during war time contractors
have been given their purchase orders. or their orders to proceed. and
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some of those orders are very different as to quantity and price, and
all the particulars just as in the case of a formal contract, and of
course they are pushed by the War Department for the work and told
that a formal contract would be ready later.

Some of them were delayed longer than that, and when the
formal contract was made it varied somewhat from the original.
In any event, I think it is fair to state that, so far as I know the
situation, the contractors in the country began to work on the
request or demand of the Government without waiting for the
formal papers. o

Mr. Goroox. If the contractor had gone ahead and delivered
stuff to’ the Government under those instructions he would be
entitled to his pay.

Mr. Warwick. He would be entitled to his pay under this in-
formal contract for what he had delivered. But that does not
cover the case where he may not have delivered, or where he may
have delivered. or where he is in any position other than that of
completely finishing his contract, where he has material in process,
lots of it useful only for military purposes, and under the agree-
ment to take it he gets nothing except for what he has delivered.

Mr. GorboN. What would be some of the elements of his damages

in a case such as yvou have just cited. of the material that could not
be used for other purposes ? :
- Mr. Warwick. The difference between the cost of the material to
him and its use for other purposes. or its entire cost if the Govern-
ment takes the material over. That is a matter of adjustment, as.
to whether the contractor or the (Government takes the material. .

Mr. Tiuson. It would also include the equipment for the manu-
facture of the material. such as machinery that he has had to

purchase. ) |
Mr. Warwick. This bill covers the losses on equipment.
Mr. GorooN. Losses on equipment? It would not sarily

require the Governme
him ? '
Mr. Warwick. I think not. §
Mr. Gagrrert. Suppose he could not use that machinery for any
other purpose, and it is a complete loss, except what can be salvaged?
Mr. Warwick. Then this bill would put the entire cost on the
(Government, but not the price of the machinery. if the contractor

keeps it and uses it for something else.

Mr. Wise. Suppose he had been running the machinery for sev-
eral months so that he made a million or two dollars out of it, and
when the war closed the machinery would not be worth anything?

Mr. Warwick. This bill is intended to settle equitable claims.
There is no real liabilitv on the Government for these claims. The
Court of Claims and the Supreme Court would give judgment to
gh]e] United States on any case that is intended to be covered by this

ill. Lo -

Mr. Gornox. Unless Congress authorizes suit to be brought.

- Mr. Warwick. If Congress authorized the Court of Claims to
entertain a suit and enter judgment on the equities of the case. but
under its present jurisdicticn the Court of Claims would dismiss the

case.

nt to pay him all that his machinerv hag cost
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Mr. Carpwern, Why would it not be the best plan to give the
Court of Claims autherity over these cases?

Mr. Warwick. I suppose the War Department has put up to the
committee the proposition that that. as T understand the department;
would involve too much delay. T understand the War Department.
_if this proposed legislation is enacted. could settle with the con-

tractors within 30 d.\\' after the law was passed by Congress.

Mr. Xanx. How long dces it take generally to get a ]udn'ment
in the Court of Claims?

Mr. Warwick. It depends entirelv on the character nf the claim
or the condition of the docket of the court. and on the size of the
force which the Attorneyv General has to send out to take the depnsn-
tions. Generally it takes two years or more. «

Mr. Goroox. This bill really ‘does confer jjicial power upon the
War Department. does it not?

Mr. Warwick. This bill will confer on the War Department the.
settlement nf more equitable claims in amount. in my opinion. than
Congress has settled since the beginning of the Government.

I do not want that statement nns\mderstood becanse I think a
large proportion of the claims arising here are of the highest equities.
but thev can not be sued on in the Court of Claims. These cen- -
tractors would not get. their money in the Treasurv or in the conrts,
If they get it at all. thev get it from Congress.

" The Cuamvsx. I nndersteod vou to state in reply to Mr. Gordon

that the Supreme Court had held that the Court of Claims would
entertain jurisdiction of a suit where the Government actually re-
ceived the property or parts of the preperty.

Mr. Warwick. Yes.

The CuarrMan. Although the centract was invalid?

Mr. Warwick.. No: only in the case of a valid contract.

The Cuammax. That is a different thing. But as I understand.
it. the Court of Claims would not entertain jurisdiction under any.
circumstances of any of the claims proposed to be taken care of by
this bill.

Mr. Warwick. No, the Court of Claims would -not take jurisdic-
~ tion of anything intended to be covered by this bill. This bill does
not cover cdses where the material has been delivered.

Mr. Hagtisox. Would there mot have to be an appropri iation- to
pay the judgment of the Court of Claims after the case had been
adjudicated? Another Congress would have to pass an appropria-
tion bill to pay the ]udo'ments" o

Mr. Warwick. Yes, sir.

Mr. Kanx. They are generally covered in the sundy v civil bill..

Mr. CarpweLL. This bill savs. at the top of page 2, “ It shall be
lawful to make payments under the terms of said a«rreomvnt to the
extent that the perfm'm.mce thercof has heretofore been received and
accepted by the United States or shall hereafter be received or ac-
cepted by officers or agents acting under autliority of the Sceretary
of War. if the latter shall find the public interests require such
acceptance.” You said this does not applx to a case where the United

States has received the goods?
Mr. Warwick. I mean the contractor would get his money without

this bill where he has delivered the articles. .m(l the Government has
acce and used them * he would get the fair value of the articles,
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Mr. Harrisox. By going through the Court of Claims?

Mr. Wanwick. No: he would get that at the Treasury.

Mr. Harrisox. Would the disbursing officer accept the l(‘b])UllSl-
bility of Pubsmg on a question like that?

Mr. Warwick. They have taken the responsibility. They have
paid under these informal agreements a consndelable amount of
money.

The Cuairmax. Did your office approve the payment?

Mr. Warwick. We have not passed on then. In every case which
has come to the office, such as the case involved in the recent decision
of November 25, on the request of the Secretary of War for a de-
cision, the office has held that, following the Supreme Court’s de-
cisions exactly, a contract not "éxecuted in the form prescribed by
section 3744 is not binding on the United States. 1t is binding, how-
ever, on the contractor. .

The Cuamrmaxn. As I understand it, the disbursing officer holds
that where the Government has .utua]lv received benefits by -the
delivery to the Governiment, the disbursing officer will take the respon-
sibility of paying, and your office has not approy ed that action of

the disbursing officer ?

Mr. Warwick.-No. -
Mr. Wise. Did I under stand you to say that the other party would

be bound by the contract, but the Government w ould not be bound?
Mr. Warwick. The Supneme Court decision in the Porto Rico
Steamship Co. case was that the contractor was bound w hen the

Secretary of the Navy accepted his proposition.
Mr. Wise. And it still held that the Government was not bound

by that?

Mr. Warwick. That case did not involve the question as fo whether
the Government was bound by that.

Mr. Wise. I understood you to say that the other party was
bound, but that the Government was not bound.

Mr. Warwick. The Supreme Court decided in the Porto Rico
Steamship case that.the contractor who had made a bid for haul-
ing coal for the Navy Department, and the Secretary of the Navy
had accepted it by telegraph. and the man had refused to sign the
formal contract, that the man was still bound for loss to the Gov-

ernment.
‘Mr. Wise. Although that statute requiring both parties to sign

~ was in effect?

Mr. Warwick. Yes. That is the rule in the States and the United
States, that a statute limiting public officers in making contracts is
for the benefit of the public.

Mr. NicHoris. Both parties are bound, and under the statute the
Government could not be forced to pay. but they are bound by it.
No contract is good that binds one party and does not bind the other.

Mr. Warwick. Oh, yes.

Mr. Gorpox. The character of the clmms covered by this bill, fol-
lowing the Civil War, were adjudicated in the Court of Claims by
authoritv of legislation by Congress, is that not so?

Mr. Warwick. I think so.

Mr. GorooN. It really does involve conferring judicial power upon
the War Department, does it not?
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My, Warwick. It inv o]ves a conferring of authority to do what
has customarily been done by a judicial tribunal. T would not call

it judicial authority. :
Mr. Greexe. Ts it not more in the nature of a more scrutinizing

audit than judicial authority?

Myr. Warwick. It 1s conferring the right of an audit on the War
Department, with full and equitable jurisdiction. while the account-
ing officer of the Government will onlv recognize a legal claim.
Xm'thmrr of an cquitable nature requires a specml statute.

My, Qn avLexBerGEr. U understood vou to say this would confer
upon the War Department power to settle within 80 davs more claims
than had been <ettled by, Congress since the organization of the Gov-
ernment? .

My, Wanwick. That is my eqtnnate. |

Mr. SmarcexBercer. What did vou mean? Did you mean more
claims than Congress had appropriated for. or that the ‘amount
would be greater “than the amount of appropriations that had been
made by (’ovwroqq?

Mr. Warwick. Probably the amount of monev in equitable claims
which will be covered by this bill is more than has been acted on by
Congress through its co.mmt ees on claims since the beginning of the
Government.

Mrp, SIALLENBERGER. I do not understand what that means. Can
vou give us a general idea of how many millions or billions this

applies to? |
Mr. Warwicx. I should think this bill would cover a billion

dollars.

Mr. Goroox. You have already stated the War Department could
settle those claims within 30 days. They can do that in 30 minutes,
could they not?

Mr. Warwick. Yes: but I was allowing 30 days for speedy action.

Mr. Gorpox. But wou would not think 1 any real. judicial investiga-
gon qcould be made of a thousand million dollars of claims in “30

avs?

Mr. Warwick. I thml\ the War Department. through its agencies,
could probably make a fair settlement mth 10000 different con-
tractors in from 30 to 60 davys.

Mr. Gorvox. They could Mmake it if they pay them what they ask,
of course.

Mr. Greexe. All that this legislation does is practlm Hy to write
into these contracts. which are not now statutory. therefore not now
complete. an authorization for payment. and then vour people 51mp1y
audit what is due under them?

Mr. Warwick. T wonld not state it mst that w av. T made the
statement that this bill does not validate any contract. This bill does
not fix the status of any man’s relations to the Government, as to the
Government being bound. It authorizes the payment of the equitable
~ liabilities of the Government provided the work has been done and
.accepted in full, and waives his right to go into ‘court in the future.
Mr. Garrerr. Do you not thmk that prowsmn ought to be added

to the bill?
96021—18—3
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Mr. Warwick. It is in the bill, beginming on line 17, page 2,
“ Which amounts when received and accepted shall be in full of all
claims and demands whatever arising out of or by virtue of such
agreement, and nothing in this act shall be construed to confer juris-
diction upon any court to entertain a suit against the United States
upon any agreement of the character herein referred to.” That was
drafted by us to show that this bill did not confer jurisdiction on the
courts in a case of that sort. This would not give any equitable juris-
diction to the Court of Claims. ~

Mr. CavpwerLr. Would there be any provision under this bill by
which anyone could restrain the Secretary of War? Do you not say
in this bill the allowance made by the Secretary of War shall be fingt]
and conclusive? Neither you nor I nor anybody else expects the
Secretary of War himself to pass on these things.

Mr. Greexe. Have you any opinion to offer about the idea of
writing a time limit in the bill?

Mr. Warwick. That js a matter for the judgment of the committee,
but I would not see any objection to putting in a limitation, making
the date June 30, 1919, at the erid of the fiscal year. '

Mr. Cavpwerr. Whenl these contracts were made there was talk in
the halls of Congress and the streets of our country to the effect that
men formerly employed by these great contractors were the people
who were giving the contractors all the contracts. Under this bill
those men will be put on boards to pass on the question as to what
their former bosses are going to get, when the war is ir. After we

have won, there is no need of paying a tribute for winfling the war. -
Mr. Warwick. That is not a question directed at m it?
(Thereupon the committee adjourned.)



