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NATIVE AMERICAN TRUST FUND ACCOUNT-
ING AND MANAGEMENT REFORM ACT OF
1993

TUESDAY, JUNE 22, 1993

U.S. SENATE,
COMMITTEE ON INDIAN AFFAIRS,
Washington, DC.

The committee met, pursuant to notice, at 9:34 a.m. in room 485,
Russell Senate Office Building, Hon. Daniel K. Inouye (chairman of
the committee) presiding.

Present: Senators Inouye, McCain, and Wellstone.

STATEMENT OF HON. DANIEL K. INOUYE, U.S. SENATOR FROM
HAWAII, CHAIRMAN, COMMITTEE ON INDIAN AFFAIRS

The CHAIRMAN. Good morning and welcome to this hearing of the
Committee on Indian Affairs.

This morning the committee will receive testimony on S. 925, the
Native American Trust Fund Accounting and Management Reform
Act of 1993.

We will also receive testimony on the longstanding and continu-
ing problems associated with the management of the Indian Trust
Fund accounts.

In April 1992, the House Committee on Government Operations
issued a report which dramatically illustrates how the Federal
Government’s indifferent supervision and control of the Indian
Trust Funds has consistently resulted in a failure to exercise its fi-
duciary responsibilities.

This report further details how the Federal trustee has failed all
reasonable expectations of the tribal and individual account hold-
ers, Congress, and the American taxpayer.

The report is replete with examples of how the management of
the Indian Trust Fund has been grossly inadequate. For example,
the United States has never been able to account accurately for
trust fund moneys. Indeed, it cannot even provide account holders
with periodic statements on their account balances. It does not con-
sistently and prudently invest trust funds and pay interest to ac-
count holders. It does not have written policies or procedures that
cover all of its trust fund accounting practices.

Financial management by the Federal Government of the trust
fund has been neglected for decades. There exists a crisis in the
Government’s management of the trust fund that can only be cured
by radical changes.
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Sadly, the real losers in the mismanagement of the Indian Trust
Funds are the Indian tribes and individual Indian account holders.
These account holders are being victimized by the Government, yet
they have no recourse except to the very agency that is responsible
for their predicament.

This bill, S. 925, is designed to correct these deficiencies.

One, it will require the Secretary of the Interior to invest and
pay interest on individual Indian money funds held in trust by the
Federal Government;

Two, it will authorize demonstrations of new and innovative ap-
proaches for the management of Indian Trust Funds;

Three, it will clarify the trust responsibility of the United States
with respect to management of these funds;

Four, it will establish a program for the training and recruitment
of cIlncli.&m people in the management of their own financial affairs;
an

Five, it will require periodic accounting of balances to Indian
Trust Fund account holders.

The enactment of this measure, S. 925, is necesgsary to reform the
management of the Indian Trust Fund and to give native people
a greater voice in the management of their own funds.

Text of S. 925 follows:]
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To require the Secretary of the Interior to pay interest on Indian funds

To

1
2

invested, to autherize demonstrations of new approaches for the manage-
ment of Indian trust funds, to clarify the trust responsibility of the
United States with respect to Indians. to establish a program for the
training and recruitment of Indians in the management of trust funds,
to account for daily and annual halances on and to require periodic
statements for Indian trust funds, and for other purposes.

IN THE SENATE OF THE UNITED STATES
May 7 (legislative day, APRIL 19), 1993

. INOUYE {for himself, Mr. McCaIx, Mr. Smiox, Mr. CAMPBELL, Mr.

WELLSTONE, and Mr. DASCHLE) introduced the following bill; which was
read twice and referred to the Committee on Indian Affairs

A BILL

require the Secretary of the Interior to pay interest
on Indian funds invested, to authorize demonstrations
of new approaches for the management of Indian trust
funds, to clarify the trust responsibility of the United
States with respect to Indians, to establish a program
for the training and recruitment of Indians in the man-
agement of trust funds, to account for daily and annual
balances on and to require periodic statements for Indian
trust funds, and for other purposes.

Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
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SECTION 1. SHORT TITLE.

This Act may be cited as the *Native American Trust
Fund Aceounting and Management Reform Act of 1993
SEC. 2. DEFINITIONS.

For purposes of this Act—

(1) the term “‘Secretary” means the Seccretary
of the Interior; and
(2) the term “Burcaun” means the Bureau of

Indian Affairs of the Department of the Interior,

TITLE I-TRUST FUND INTEREST
PAYMENTS

SEC. 101. PAYMENT OF INTEREST ON FUNDS INVESTED.

{a) PAYMENT OF INTEREST.—(1) The fourth proviso
of subsection (a) of the first section of the Act of June
24, 1938 (25 U.S.C. 162a), is amended by striking “may
invest’’ and inserting ‘‘shall invest”.

(2) The first section of the Act of June 24, 1938 (25
U.S.C. 162a), is amended by adding at the end the follow-
ing new subsection:

“(d) Amounts deposited or invested under subseetion
{a) shall earn interest at the appropriate rates, taking into
consideration the type of deposit or investment. The See-
retary shall periodically pay such interest to the appro-
priate Indian tribe or individual Indian or, at the election
of the Indian tribe or individual Indian, add such interest
to the principal so deposited or invested.”.

«8 925 I8
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(L) TrCunICAL CORRECTION.—The second sub-

scetion (b) of the first section of the Act of June 24, 1938
(25 U.8.C. 162a), as added by section 302 of Public Law
101-644 (104 Stat. 4667}, is hereby redesignated as sub-
section (c¢).

{(c¢) REPEAL OF LIMITATION ON UNITED STATES Li-
ABILITY.—Paragraph (2) of subsection (¢} of the first sec-
tion of the Act of June 24, 1938, as amended by sub-
section (b), is amended to read as follows:

“(2) Amounts deposited or invested under this sub-
section shall generate earnings at the appropriate rates,
taking into consideration the type of investment con-
cerned. The Secretary shall periodically pay such earnings
to the appropriate Indian tribe or individual Indian or,
at the election of the Indian tribe or individual Indian,
add such earnings to the principal of such funds so in-
vested.”.

(d) EFFECTIVE DATE.—The amendments made by
this section shall apply to interest earned on amounts de-
posited or invested on or after the date of the enactment
of this Act.

SEC. 102, AUTHORITY FOR PAYMENT OF CLAIMS FOR IN-
TEREST QOWED.
The Secretary is authorized to make payments to an

Indian tribe or an individual Indian—

+8 926 IS
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(1} in full satisfaction of any claim of such In-

I

2 dian tribe or individual Indian for interest on
3 amounts deposited or invested on behalf of such In-
4 dian tribe or individual Indian before the date of en-
5 actment of this Act under the Act of June 24, 1938
6 (25 U.S.C. 162a), and who was not paid the appro-
7 priate amount of interest on such funds; and
8 (2) In an amount equal to the interest which
9 would have been earned if funds of such Indian tribe
10 or individual Indians which were subject to the Aect
11 of June 24, 1938 (25 U.8.C. 162a), had been depos-
12 ited or invested in accordance with such Act.
13 TITLE II—-INDIAN TRUST FUND
14 MANAGEMENT DEMONSTRA-
15 TION PROGRAM
16 SEC. 201, PURPOSE.
17 The purpose of this title is to demonstrate new ap-
18 proaches for the management of tribal and individual In-
19 dian funds held in trust by the United States and man-
20 aged by the Secretary through the Bureau, that, consist-
21 ent with the trust responsibility of the United States and
22 the principles of self-determination, will—
23 (1) give Indian tribal governments and individ-
24 ual Indian account holders greater control over the
25 management of such trust funds;



5
1 {2) pursuant to tribal instructions, involve in-
vestment of such trust funds by the Secretary in a
manner that will alse help to promote economic de-
velopment in Indian communities; or

(3) otherwise demonstrate how the principles of

2
3
4
5
6 self-determination can work with respeet to the man-
7 agement of such trust funds, in a manner consistent
8 with the trust responsibility of the United States.

9 SEC. 202. DEFINITION.

10 For the purposes of this title, exeept for the purposes

11 of section 208, the terms *Indian tribe” and ‘“‘tribe”

12 mean—

13 (1) an Indian tribe;

14 (2) a eonsortia of Indian tribes; or

15 {3) an association of Indians holding individual
16 Indian trust fund accounts managed by the Sec-
17 retary through the Bureau.

18 SEC. 203. DEMONSTRATION PLANS.

19 An Indian tribe may submit to the Secretary a plan
20 to demonstrate a new approach for the management of
21 tribal or individual Indian funds held in trust by the Unit-
22 ed States for such tribe or the members of such tribe, and
23 as of the date of the enactment of this Act, managed by
24 the Secretary through the Bureau. Such plan may provide
25 for the following:
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22
23

6
(1) Mﬁnagﬁmcnt of snch funds directly by the
Indian tribe in financial institutions selected by the
tribe, subject to supervision and oversight by the
Secretarv. For the purposes of this section, the term
“management’”’ may include one or more of the func-
tions carried ont, as of the date of the cnactment of
this Aet, by the Secretary throngh the Bureau in
managing such funds, such as collection, disburse-
ment, and investment functions.
(2) Management of such funds by the Secretary
in a manner that—
(A) Involves investment of snch funds in fi-
nancial institutions on or near the reservation;
(B) increases tribal access to such institu-
tions;
(C) promotes economic development activi-
ties on the reservation; or
(D) otherwise promotes tribal priorities.
(3) Management of such funds at the local level
through contracts with local financial institutions
that meet the purposes of this title.
(4) Such other approaches, as determined by
the Secretary, that meet the purpose of this title.
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I SEC. 204. APPROVAL OF PLANS BY THE SECRETARY.

2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

(a) IN GENERAL.—The Secretary shall approve and

implement, or provide for the implementation by an Indian

tribe of, a plan that meets the following conditions:

(1) Such plan has been approved by the appro-

priate Indian tribe, as follows:

{A) For a plan involving tribal trust funds,
such plan is accompanied by a resolution from
the tribal governing body approving the plan.

(B} For a plan submitted by an Indian
tribe {as defined in paragraphs (1) and (2) of
section 202) involving individual Indian money
accounts, where most or all of the account hold-
ers are members of the submitting tribe, it is
accompanied by a resolution from the tribal
governing body approving the plan, along with
a certification that the tribe held no fewer than
2 public meetings to provide an opportunity for
account holders to comment on the plan.

(C) For a plan submitted by an Indian
tribe (as defined in paragraph (3) of section
202), it is accompanied by a written approval
signed by each participating account holder,
along with a certification that the tribe on

whose reservation the trust asset that is the
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source of the funds is located, has been con-

sulted regarding the plan.

(2) The Secretary determines such plan to be
consistent with standards of reasonable prudence,
after eonsidering all appropriate factors, cluding
but not limited to the following:

(A) The ecapability and experience of the
individuals or institutions that will be managing
the trust funds.

(B) The protection against substantial loss
of prineipal.

(C) The rate of return, provided that the
plan need not produece the highest rate of re-
turn possible if the Indian tribe ehooses to ae-
cept a lower rate in return for other benefits
such as the benefits from investing in local fi-
nancial institutions.

(D) The ability of the Secretary to effee-
tively monitor the demonstration, pursuant to
the trust responsibility of the United States as
specified in section 205.

(3) The duration of the plan does not exceed 5
years.

{b) INVESTMENT IN EQUITIES.—Nothing in this sec-

25 tion shall prohibit an Indian tribe submitting a plan for

+3 925 I8
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a demonstration under this section from providing in such
plan for the investment of its trust funds in equities, if
the Secretary determines that such plan meets the stand-
ard of reasonable prudence under subsection (a)(2).
SEC. 205. FEDERAL TRUST RESPONSIBILITY.

(a) IN GENERAL.—If an Indian tribe assumes man-
agement of trust funds pursuant to a demonstration under
this title, the trust responsibility of the United States with
respect to such funds shall, for the duration of the dem-
onstration, be limited to the following:

{1) The exercise of reasonable prudence by the
Secretary in approving the plan for the demonstra-
tion.

(2) An annual audit provided by the Secretary,
directly or by contract, to determine that the tribe
is performing in conformance with the plan for the
demonstration.

{3) If the Seeretary finds, through such audits,
that the tribe is not in compliance with the terms of
the plan, the Secretary shall—

(A) terminate the demonstration; or
{B) prescribe remedial action to be taken
by the tribe to aehieve compliance with the

plan.

*8 925 I8
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(b) DECREASE IN INTEREST AND L0S8S OF PRIN-
crraL.—If a plan for a demonstration submitted nnder
this title and approved by the Secretary provides for the
implementation of such demonstration by the Secretary,
the United States shall not be liable, during the period
of such demonstration, for any decrease in interest rate
or any loss of principal that 1s proximately caused by the
Secrctary’s prudent implementation of such demonstra-
tion.

(¢) AGREEMENT.—Prior to the implementation of
any demonstration under this title, the Indian tribe in-
volved shall sign a written statement indicating that it un-
derstands and accepts the limitations on the trust respon-
sibility of the United States as [;:'ovided in this section.
SEC. 208. TECHNICAL AND FINANCIAL ASSISTANCE.

The Secretary shall, directly or by contract, provide
Indian tribes with technical and financial assistance in de-
veloping, implementing, and managing plans for dem-
onstrations under this title.

SEC. 207. NO INCOME TAX CONSEQUENCES.

Funds managed pursuant to a demonstration pro-
gram under this title, and distributions made from such
funds, shall, for purposes of the Internal Revenue Code

of 1986, be treated in the same manner as such funds
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would be treated if such funds were managed directly by

the Seeretary, through the Burcau.

SEC, 208. VOLUNTARY WITHDRAWAL FROM TRUST FUND
PROGRAM.

(a) IN GENERAL.—An Indian tribe may, in accord-
ance with this section, submit a plan to withdraw some
or all funds held in trust for such tribe by the United
States and managed by the Secretary through the Bureau.

{(b) APPROVAL OF PLAN.—The Secretarv shall ap-
prove a plan under this section that meets the require-
ments specified in section 204(a)(1) and subparagraphs
(A) and (B) of section 204(a)(2).

(¢} TERMINATION OF TRUST RESPONSIBILITY.—DBe-
ginning on the date funds are withdrawn pursuant to this
section, any trust responsibility of the United States with
respeet to such funds shall terminate.

SEC. 209. REPORT TO CONGRESS,

The Secretary shall, beginning one year after the date
of the enactment of this Act, submit an annual report to
the Congress on the implementation of demonstration pro-
grams under this title. Such report shall include rec-
ommendations for changes necessary to effectively imple-

ment the purpose of this title.

o8 925 I8
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TITLE III-—RECOGNITION OF
TRUST RESPONSIBILITY
SEC. 301. AFFIRMATIVE ACTION REQUIRED.

The first seetion of the Aet of June 24, 1938 (25
U.8.C. 162a), as amended by section 101(a)(2), is amend-
ed by adding at the end the following new subsection:

“(e) The Seeretary shall properly discharge the trust
responsibilities of the United States under this scetion
by—

“(1) providing adequate systems for accounting
for and reporting trust fund balances;

“(2) providing adequate controls over receipts
and disbursements;

“{3) providing periodic, timely reconciliations to
assure the accuracy of accounts;

‘“{4) determining accurate cash balances;

“(5) preparing and supplying account holders
with meaningful periodic statements of their account
balances;

““(6) establishing consistent, written policies and
procedures for trust fund management and account-
ing; and

“(7) providing adequate staffing, supervision,
and tramning for trust fund management and ac-

counting.”.
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SEC. 302. TRUST RESPONSIBILITY WITH RESPECT TO NATU-

RAL RESOURCES.

The Congress recognizes that the trust responsibility
of the United States extends to tribal and individual In-
dian owners of natural resources loeated within the bound-
aries of Indian reservations and trust lands. This includes
the fiduciary responsibility to manage funds held in trust
by the United States for Indian tribes and individual Indi-
ans derived from actions ineluding, but not limited to, the
use and sale of leased lands, judgments, mineral leases,
oil and gas leases, timber permits and sales, and water

resources.

TITLE IV—-TRAINING AND
PERSONNEL
SEC. 401. TRAINING.

(a) TRAINING PROGRAM.—The Secretary shall estab-
lish a program to assist Indians, including, but not limited
to, employees of the Bureau and members and employees
of Indian tribes, to obtain expertise in the management
of trust funds. Components of such program may include
the following:

(1) An outreach program to encourage and as-
sist Indians to obtain employment with private fi-
naneial institutions.

(2) Agreements with financial institutions and
other entities under which such entities would pro-

o8 826 I8
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vide elassroomn training, on-the-job training, intern-
ships, and employment opportunities not to exceed 2
years, for employees and prospective employees of
the Bureau.
(b) RECRUITMENT.—

(1) EMPLOYMENT DESCRIPTIONS.—The Sec-
retary shall ensure that the employment description
for any Federal position related to the management
of Indian trust funds contains requirements nec-
essary to ensure that a person filling such position
would have the necessary skills, based on industry
standards, to fully perform the position’s responsihil-
ities in a manner consistent with the responsibility
of the United States to properly manage Indian
trust funds.

(2) PAY.—The Secretary, in consultation with
the Office of Personnel Management, shall establish
the rate of pay payable for a position related to the
management of Indian trust funds at a level of the
General Sehedule appropriate for such position.

(¢) INDIAN PREFERENCE.—Nothing in this title shall

22 authorize or permit any waiver of Indian preference laws

23 as sueh term is defined in seetion 2(f)(2) of Public Law
24 96-135 (25 U.S.C. 472 et seq.).

o8 925 I8
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TITLE V—RESPONSIBILITY TO
ACCOUNT FOR INDIAN TRUST
FUNDS

SEC. 501. RESPONSIBILITY OF SECRETARY TO ACCOUNT
FOR THE DAILY AND ANNUAL BALANCES OF
INDIAN TRUST FUNDS.

(a) REQUIREMENT TO AcCCOUNT.—The Secretarv
shall aceount for the daily and annual balance of aill funds
held in trust by the United States for the benefit of an
Indian tribe or an individual Indian which are deposited
or invested pursuant to the Act of June 24, 1938 (25
U.8.C. 162a).

(b} PERIODIC STATEMENT OF PERFORMANCE.—Not
later than 10 business days after the close of a calendar
month, the Secretary shall provide a statement of perform-
ance to each Indian tribe and individual with respect to
whom funds are deposited or invested pursuant to the Act
of June 24, 1938 (25 U.S.C. 162a). The statement, for
the period concerned, shall—

(1) identify the source, type, and status of the
funds;

(2) the beginning balance;

(3) the earnings and losses; and

(4) the ending balance.
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(¢) ANNUAL AUDIT.—The Secretary shall cause to be
conducted an annual audit on a fiseal year basis of all
funds held i trust by the United States for the benefit
of an Indian tribe or an individual Indian which are depos-
ited or invested pursuant to the Act of June 24, 1938 (25
U.S.C. 162a), and shall include a letter relating to the
audit in the first statement of performance provided under
subsection (b) after the completion of the audit.

(d) EFFECTIVE DATE.—This section shall take effect
October 1, 1993, but shall only apply with respect to earn-
ings and losses occurring on or after October 1, 1993, on
funds held in trust by the United States for the benefit

of an Indian tribe or an individual Indian.

@]
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Our first witness today was to have been the distinguished chair-
man of the Subcommittee on Environment, Energy, and Natural
Resources of the Committee on Government Operations, Hon. Mike
Synar, but Congressman Synar received word yesterday evening
that his mother had passed away, s0 Chairman Synar has returned
home to Oklahoma. Our thoughts and prayers are with the Con-
gressman and his family at this moment.

We will miss his presence this morning, for he is the author of
the House companion measure to S. 925, from which the Senate
bill is derived.

Before proceeding with the witness list, it is my pleasure to call
upon the vice chairman of the committee.

STATEMENT OF HON, JOHN McCAIN, U.S, SENATOR FROM
ARIZONA, VICE CHAIRMAN, COMMITTEE ON INDIAN AFFAIRS

Senator MCCAIN. Thank you, Mr. Chairman. Thank you for hold-
ing this hearing. I think clearly your legislation needs serious con-
sideration. The fact is that this obligation that we have, to manage
the Indian Trust Funds in an efficient and proper fashion, has not
been carried out for a long, long period of time. I am grateful for
Congressman Synar and his efforts to bring to light the problems
associated with this issue, and I look forward to us—hopefully—
being able to get some legislation enacted this year.

Thank you, Mr. Chairman.

The CHAIRMAN. Thank you, Senator.

Senator Wellstone.

STATEMENT OF HON. PAUL WELLSTONE, U.S. SENATOR FROM
MINNESOTA

Senator WELLSTONE. Thank you, Mr. Chairman.

Mr. Chairman, I am pleased to be a cosponsor of the Accounting
and Management Reform Act of 1993. I would like to thank you for
organizing this hearing. My sympathies and prayers go to Con-
gressman S{nar and his family. I'm sorry he can’t be here today.

I would like to take a moment to welcome Chairman Brun of the
Red Lake Band of Chippewa Indians. Red Lake has been very ag-
gressive in the pursuit of their legitimate right to manage their
trust fund moneys, and I'm sure that’s going to become very clear
in the course of this hearing.

Mr. Chairman, I read with great interest the memorandum pre-
pared for this hearing by the staff of this committee. Sometimes I
don’t think we focus enough on the really brilliant work that the
staff does.

In it the author notes that in 1828, just 4 years after the Indian
Affairs Office was created, a BIA employee described the Office’s fi-
nancial management as follows: “The derangements in the fiscal af-
fairs of the Indian Department are in the extreme.” Apparently lit-
tle has changed in 165 years.

Mr. Chairman, I would just simply like to make the point that
mismanagement of the funds of Indian people, the tribal money, is
outrageous, and it is a violation of trust responsibility toward Na-
tive Americans.

I also would like to make the point, Mr, Chairman—and I will
be brief, and I want to hear what the witnesses say—that above
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and beyond the negative and the violation of the trust, and it
seems to me unconscionable when we are constantly struggling for
funds for education and health care and whatnot, that there is an-
other issue. We talk about the importance of empowerment and we
talk about the importance of entrepreneurship, and I believe this
bill that you have introduced will enable Indian people to have
more control over their own capital, more ability to leverage their
own capital, and to invest it in economic development. From my
point of view, above and beyond stopping the abuse, this in and of
itself is the real strength of this legislation.

So I look forward to these hearings, and I count myself as a very
strong supporter. I thank you for your leadership.

The CHAIRMAN. I thank you very much, Senator.

Before calling upon the first witness, I have been asked by Con-
gressman Synar to have his statement included in the record.
Without objection, it is so ordered.

[Prepared statement of Mr. Synar, submitted for the record, ap-
pears in appendix.]

The CHAIRMAN. May I now call upon the Director of Planning
and Reporting of the General Accounting Office, Brian Crowley?
Mr. Crowley will be accompanied by Gayle Condon, Robert Wagner,
and Thomas Armstrong.

Mr. Crowley, I welcome you, sir. Please proceed as you wish.,

STATEMENT OF BRIAN P. CROWLEY, DIRECTOR, PLANNING
AND REPORTING, GENERAL ACCOUNTING OFFICE, WASH-
INGTON, DC, ACCOMPANIED BY GAYLE CONDON; ROBERT
WAGNER; AND THOMAS ARMSTRONG

Mr. CROWLEY. Thank you, Mr. Chairman. It is a pleasure to be
here and to testify before this committee.

Mr. Chairman, I am going to summarize my testimony this
morning, and would hope that the entire written statement would
be inserted in the record. I will go through it and read certain high-
lights from it, if that’s okay with the Chairman.

Mr. Chairman, last year we testified before this committee on
two occasions, in July and August. At that time we talked about
the nature of BIA’s past problems, the status of its trust fund rec-
onciliations, and actions BIA might take to improve its operations.
My statement today is going to discuss BIA actions to correct past
problems since our testimonies last year. We will highlight some
probiems that still need to be addressed, and at your request we
\3;21151 provide our comments on—and support for, quite frankly—S.
By way of background, as you all know, BIA has had tremendous
difficulty in fulfilling its fiduciary responsibility to ensure that
proper control and accountability are maintained over each trust
fund account. BIA’s record has been so poor that OMB has classi-
fied its trust fund accounting as a “high risk” program.

Over the years, countless audit reports and internal studies have
made numerous recommendations to correct the problems at BIA.
These recommendations included developing written policies and
procedures, periodically reconciling the account balances, arranging
for periodic audits, providing periodic statements to account hold-
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ers, and arranging for training of personnel. Your bill which has
been introduced would put those recommendations in statute.

In our August 1992 testimony we said that OTFM, the office that
does this work for BIA, could not correct all of its problems in isola-
tion. There are too many other parts of the Department that also
impact on it, so the cooperation particularly of MMS and the Bu-
reau of Land Management is important to them.

We stated further that BIA needed to develop a comprehensive
strategic plan for its trust fund operation, including interfaces with
other systems. We don’t just want to correct the reconciliation prob-
lem of today; we want to make sure that the reconciliation problem
isn’t a problem of tomorrow. That means that we have to have good
information coming to BIA so that the reconciliations can be made
easily, and not on a crash basis.

Let me talk a little bit about some of the improvements.

Since our testimony last August, BIA has made some progress.
In January 1993, BIA issued an advance copy of its strategic plan
for trust fund financial management improvement, and that’s in
two parts; there’s a phase I and a phase II. Phase II is yet to be
developed. Phase I talks to the improvements needed within
OTFM,; phase II would cover the other organizations at Interior.

Another thing they did was pay interest on MMS oil and gas roy-
alty collections, which they distributed to account holders. These
funds had not been distributed since 1985. The only account hold-
ers who did not receive distribution were the Navajos, and that’s
pending the Navajo Tribe’s review of the computer program for dis-
tributing the income.

OTFM has also brought its fiscal year backlog of systems rec-
onciliations—these are not account reconciliations—pretty much up
to date. The trust fund general ledger accounts are being reconciled
to the Treasury accounts and investment subsystem accounts. This
is important, for accountants to make sure that the books balance,
from a very global standpoint. The individual Indian money sub-
system accounts are being reconciled to the general ledger at most
area offices.

Also, in response to one of our recommendations, they contracted
for a workload analysis of OTFM, and that was completed in No-
vember 1992 and presented to BIA.

Also in November 1992 BIA management created an Office of
Special Projects to oversee the trust fund reconciliation project, and
also to develop phase II of the strategic plan, which as I said covers
the elements outside of OTFM that need to be in close cooperation
with OTFM.

In March 1993, the Department directed the Office of Special
Projects to focus its attention almost exclusively on the tribal rec-
onciliation project, and mandated that the work be completed by
March 1994.

Also, a team consisting of BIA, Department, and Intertribal Mon-
itoring Association representatives was formed to explore settle-
ment or other alternatives to reconciling the individual Indian
money accounts, whose reconciliations were halted in February
1992, primarily due to missing records, and the potential costs of
reconciling a large number of small accounts. To date, the team has
had two meetings.
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While there has been some progress, there are still a lot of prob-
lems that I want to bring to your attention.

One is that the implementation of phase I of BIA’s strategic plan
is on hold—that’s the one which would address the problems within
OTFM—until the new administration has had time to review and
comment on that plan. Development of phase II of the plan is mov-
ing ahead slowly, partly because of the departmental directive to
focus primarily on reconciling the tribal accounts.

OTFM prepared a reorganization plan after its workload study
was done, but it has not been implemented because the Depart-
ment is considering out-sourcing some of OTFM’s functions in-
cluded in the plan.

BIA management created the Office of Special Projects to oversee
this reconciliation project, and reassigned six OTFM staff and $8.4
million to the office. As I said before, BIA established a timeframe
of March 1994 for completion of the reconciliations, but this is
probably unrealistic, given the volume of the records to be re-
viewed, and the time required to search for missing records. We're
not sure that that’s a realistic date.

In addition to losing staff to the Office of Special Projects, BIA
has not filled certain key OTFM vacancies, such as the investment
and accounting chief positions. As a result, OTFM has not been
able to implement pilot tribal investment programs. Tribes have
been expressing some concern about the implementation delays for
these pilots.

OTFM has developed an inventory of the needed written trust
fund policies and procedures, but the policies and procedures them-
selves have not been developed yet.

Since January 1993, the administration has moved slowly in
making key BIA appointments. Neither the Assistant Secretary for
Indian Affairs nor the position of Deputy Commissioner for Indian
Affairs have been filled. In one case, the previous administration’s
Assistant Secretary is continuing forward, as you are probably
aware, and in the case of the Deputy Commissioner, there is an
acting person in that position. In addition, we have been informed
that OTFM’s Deputy Director has resigned effective June 23, 1993,
leaving another key vacancy to be filled.

As I said in my opening remarks with regard to S. 925, I think
the bill mandates many of the improvements recommended by our-
selves, by the IG at Interior, and by certain internal studies. I
won’t go through and summarize that bill, as I'm sure that all of
us here are familiar with it.

Actually, Mr. Chairman, the Department of the Interior has been
responsible for performing most of the functions that are specified
in S. 925 all along. I think you have an excellent recipe here for
what needs to be done; the proof will be how well the administra-
tion carries out that recipe and goes forward with the initiatives.

I can’t stress too much that adequate staffing, the filling of key
positions, and the support of senior Department and Bureau man-
agers are important elements to fixing BIA’s trust fund problems.
These problems took many years to develop—165, according to Sen-
ator Wellstone—and even with concerted effort, sufficient staffing
and funding, and the strong support of Department and Bureau
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management, the Congress, and OMB, these problems are going to
take time to correct.

Mr. Chairman, I want to thank the committee for the oppor-
tunity to testify before you on our work. I would be happy to an-
swer any questions you mls\li,r have.

[Prepared statement of Mr. Crowley appears in appendix.)

The CHAIRMAN. Thank you very much, R&r. Crowlgy.

Just for the record, GAO’s involvement in and investigation of
the Indian Trust Fund and management is in response to official
requests submitted by appropriate committees of the House and
the Senate; is that correct?

Mr. CROWLEY. That is correct.

The CHAIRMAN. Second, we have been made aware—and I hope
the information we received is not true, but sadly, I believe it is—
that GAO has had great difficulty obtaining documents from the
BIA related to individual Indian money accounts. Is that correct?
hMr. CrROWLEY. Mr. Chairman, I would like to talk a little bit to
that.

Last year we had worked out a pretty good working relationship
with BI};X in terms of sharing information and getting access to in-
formation. It was a good working relationship, and we had worked
into that after a period of time. Since the beginning of this year,
that relationship has changed somewhat. While we are getting
some information, we are not getting all. There are still some docu-
ments that we have not been given.

I think the relationship could be much better. We need to work
back to where we were last year, where there was more of a shar-
ing of information that helped us do our work on behalf of the com-
mttees. I think there are ways in which we could be more inter-
active with the Department itself. It's much better if we have a
handle on what’s going on in an agency, if we share what our
thoughts are with the agency while we do our work, rather than
come up here and tell you what the problems are, and then they
hear it for the first time in open testimony. I think it’'s a much bet-
ter working relationship when they know what our thoughts are as
we work along with them. I think that kind of working relationship
ends up in a better correction of problems than having to raise ev-
erything up here.

But you are quite right, we have had problems. We have dis-
cussed it with top people at the Department and we've been as-
sured that we will be getting the access that we want.

The CHAIRMAN. Are you saying that the situation has improved,
but even at this moment you are being denied documents that you
have requested?

Mr. CROWLEY. We haven’t received certain documents, such as
the biweekly reports from the reconciliation contractor. We've re-
quested those and still have not gotten them.

What I'm also talking about, Mr. Chairman, are things like when
there are meetings that are being held, it would be helpful if we
knew about those meetings ahead of time so that we could attend
them. In our role as monitor of this whole process, it's better if we
can be involved firsthand-—just from the standpoint of observing,
not in trying to run these meetings, but in just trying to observe
and see if we can get a good feel for what the problems are.
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We really need to be on top of what’s going on at the Depart-
ment, and quite frankly, it hasn’t been that way in the last 6
months or so. It was before, by the way.

The CHAIRMAN. Is this a deliberate refusal on the part of BIA?
Or is it just an oversight on their part?

Mr. CROWLEY. Well, BIA has put out instructions that informa-
tion has to be funneled through the Deputy Commissioner for In-
dian Affairs. That has become a bottleneck. If everything has to be
coordinated through the one individual, all the documents and ali
the reports that we had previously been privy to, it will create a
bottleneck.

The CHAIRMAN. A bottleneck or a coverup?

Mr. CROWLEY. I'll leave that to you to judge, Mr. Chairman.

The CHAIRMAN. You mean there are ingredients that could point
to a coverup?

Mr. CROWLEY. I don’t want to go as far as a coverup, Mr. Chair-
man. I think it’s turned out to be more redtape for us than I think
we need to have. [ think we can have a much better working rela-
tionship with BIA.

The CHAIRMAN. In your investigation you have come across prac-
tices? or activities that could be classified as being criminal in na-
ture?

Mr. CROWLEY. No, sir; we have not. If we had, those would have
been referred to the proper agencies for investigation and pursuit.

The CHAIRMAN. And the problems are due to what? Incom-
petence? Negligence? How would you characterize them?

B Igg CROWLEY. Are we talking broadly about the problems at

IA?

The CHAIRMAN. Yes; as Senator Wellstone pointed out, it has
been going on for eons now.

Mr. CROWLEY. I believe that it’s a problem in that we don’t have
sustained top level interest in resolving the problem. I think you
have to have that. Right now we have an agency that doesn’t have
key positions filled, so how can you appropriately address a prob-
lem? You need to have your key peOp?e in place to address the
problem.

I can speak only from our involvement, which has been for a cou-
ple of years, but we could see things where, for example, in the fall
OMB made a major effort to see if it could bring emphasis to the
Department of the Interior and BIA to correct this problem. We
saw some progress that started then. That progress has lagged
since the beginning of this year because you don’t have top people
in place to provide the necessary leadership, emphasis, and focus
to correct the problems that are at hand here.

The CHAIRMAN. Is the OMB actively involved, as they indicated
to this committee that they would be?

Mr. CROWLEY. OMB was actively involved in the fall. They have
not been as actively involved since then. Some of the key players
there, too, are just getting into place. In fact, one of the key players
last year was Ed Mazur, who 1s the CFO for the Federal Govern-
ment. I don’t know if you were aware of this, but Ed Mazur has
recently resigned to go to the Virginia State University.

So we still have this leadership void here that is a problem. Sen-
ator Wellstone pointed out the problem with regard to the systems
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that we need to have in place and the architecture that will make
this system work well. You need to have people in place for a pe-
riod of time to get those kinds of architectures in place to produce
good information for you.

The CHAIRMAN. There is no question in your mind, is there, as
to the legal or moral or ethical role that we play as trustees? By
law, we are trustees.

Mr. CROWLEY. By law, we are trustees. I don’t think we've done
a very good Job of carrying out our fiduciary responsibility.

The CHAIRMAN. Well, it is frustrating, to say the least. We have
had dozens of cases and incidents in which unbelievable decisions
have been made, such as investing in a banking company that was
on the verge of bankruptcy. It would seem that any casual inves-
tigation would have disclosed that.

How does this happen? Even a bank teller in the private sector
would have found out.

Mr. CROWLEY. Mr. Chairman, you know, we have concentrated
on the reconciliation problem, on getting the individual accounts
straightened out. You're right, it's a banking operation. We are
right now, at the request of the committee, looking at alternatives
to the situation that we have at BIA. There are other institutions
that could carry out this function for us.

Speaking frankly, and personally, not as a GAO representative,
it seems to me that we have to have some serious questions as to
the capability of the organization to actually get on top of this prob-
lem and fix it. It hasn’t been done.

The CHAIRMAN. What would it take? Wholesale removal of per-
sonnel and replacing them with new employees? If this has been
going on for 165 years, I think the time for change is upon us.

Mr. CROWLEY. We have to know what change to make, Mr.
Chairman. Wholesale replacement—I can’t recommend that at this
time, but I can tell you that we are looking into better ways of car-
rying this function out, and we’ll be making recommendations, or
at least giving you information so that you can decide whether this
would be the best approach for you to take.

The CHAIRMAN. My final question—I have many others that I
would like to submit to you, sir, if I may——

Mr. CROWLEY. Sure.

The CHAIRMAN [continuing]. But we have been advised that the
Department is considering transferring these responsibilities out-
side the Department before the accounts are reconciled. Have you
heard that?

Mr. CROWLEY. Transferring them outside the Department before
what? I didn’t hear you.

The CHAIRMAN. To some other agency, or a private institution.

Mr. CROWLEY. Oh, another institution, such as the Fed, for ex-
ample?

The CHAIRMAN, Before the accounts are reconciled.

Mr. CROWLEY. Those are some of the alternatives that we’re look-
ing into and some of the alternatives that are being considered,
yes. I don’t know that there’s an active consideration on the part
of the Department to actually carry out that transfer without input
from the legislative branch.

The CHAIRMAN. Thank you very much.
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Mr. Vice Chairman.

Senator McCaAIN. Thank you, Mr. Chairman.

Thank you, Mr. Crowley, and your staff, for providing us with
this important information.

According to a report by the House Committee on Government
Operations, they say that “Arthur Andersen & Co.s fiscal year
1988 and 1989 financial audits of the trust fund confirm the his-
toric weaknesses of BIA’s accounting controls. These reports found
that the accounting systems and internal control procedures uti-
lized by the Bureau suffer from a wide variety of procedural weak-
nesses and other problems. Some of these weaknesses are so perva-
sibvle gmd fundamental as to render the accounting systems unreli-
able.

Do you agree with that?

Mr. CROWLEY. Yes.

Senator MCCAIN. Then shouldn’t we look at some stark alter-
natives to what's been going on for the last 165 years? In other
words, even if we saw some temporary improvements in the
present system-—which, according to Arthur Andersen, could cost
as much as $250 million—shouldn’t we consider some alternatives?
For example, an outside institution managing these funds, or the
tribes themselves being able to manage them after we have pro-
vided them with the capability to do so?

Mr. CROWLEY. Mr. Vice Chairman, let me just comment on a cou-
ple of things.

First of all, I'm not sure about the $250 million estimate by Ar-
thur Andersen. I agree with Andersen’s assessment of the account-
in%]systems, but not necessarily the amount to fix it.

0. 2, I really dont like to tell you this, but there are other
places within the Federal Government that don’t have really good
accounting systems. There are quite a few of them, as a matter of
fact. It’s a problem throughout the U.S. Government.

Senator MCCAIN. I don’t disagree with that, but comparatively
speaking, especially given the unique constitutional responsibilities

at we have to Indian tribes, I would say that this is a little dif-
ferent. Would you agree with that?

Mr. CROWLEY. Yes; I would agree with that, yes.

All I can tell you, Mr. Vice Chairman, is that we are looking into
alternatives to suggest to you. I think the biggest problem that I
see at BIA has been the lack of sustained leadership to accomplish
correction of the problem. This is not an easy problem to resolve;
if it was easy, it would have been fixed years ago, no question
about that.

What you need to have is sustained top level leadership to fix it,
and we have not seen that here. It’s primarily because we’ve had
such a change and we don’t have the key people in place right now.
I think that’s probably the reason why we haven’t had the coopera-
tion or the rogress during this last 6 months.

Senator K’IC AIN. Well, I'm not sure if it's exactly comparable,
but I remind you that a few years ago we passed a bill that origi-
nated in this committee and was Passed by the Congress, allowing
tribes self-governance. I think you’re basically familiar with it. Now
spnlle 30 tribes have voluntarily adopted the self-governance prin-
ciple.
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It seems to me that administration of their trust funds by the
tribes themselves would be in keeping with that principle, not to
mention the sovereign-to-sovereign basis on which we treat Indian
tribes. So when you're recommending alternatives to us, 1 would
hope that one of the alternatives you would examine as a possible
recommendation would be empowerment of the tribes themselves
to administer their own trust funds and moneys—with, of course,
the appropriate oversight.

I'm not saying that that’s an ideal solution, but I do suggest that
the track record is so poor that it gives one little confidence that
this existing bureaucracy can do the job. Do you see my point?

Mr. CROWLEY. Yes; | see your point.

Senator MCCAIN. So I hope you will give that consideration.

Now, who owns most of this trust fund? Is it eight tribes that
own most of it?

Mr. CROWLEY. | think you are right. few large tribes account for
most of the tribal trust funds.

Senator MCCAIN. So in some ways that does simplify the problem
a little bit, when we’re talking about the majority of the money be-
longing to just eight or nine tribes.

mnally, I know you're reluctant to respond, and understandably
so, but again, along the lines of what the Chairman was asking,
is there credibility to the charge that if some of this mismanage-
ment were carefully examined, it could expose the Government to
some liability suits? Do you have an opinion on that?

Mr. CROWLEY. My lawyer says yes. {Laughter.]

Cenator McCAIN. Well, I think that’s all the more reason why we
should get into this as deeply as possible.

We will look forward to your recommendations. By the way,
when can we expect those?

Mr. CROWLEY. We are scheduled to be done in December. We can
brief you in September.
b_l?en%tor McCaIN. But right now we're talking about around $2

illion?

Mr. CROWLEY. Yes; $2 billion is the amount, right.

Senator McCAIN. And over time there obviously have been sev-
eral other billions of dollars that have been either distributed or
not distributed?

Mr. CROWLEY. Well, money flows through those accounts, so you
have an in-and-out each year of approximately half a billion.

Senator MCCAIN. Thank you very much.

Thank you, Mr. Chairman.

The CHAIRMAN. Thank you.

Senator Wellstone,

Senator WELLSTONE. Mr. Crowley, thank you very much for testi-
fying and for the GAO work. It is much appreciated by all of us.

One question that I wanted to ask you because of something you
said that sticks with me now, you said that there was a cooperative
relationghip up until about 6 months ago. What happened 6
months ago to change that?

Mr. CROWLEY. Well, there was a change in administration. 1
don’t mean to imply that the change in administration necessarily
caused it—well, it did in a way, because you had a change in lead-
ership, and in fact we don’t have some of the top positions filled,
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either at OTFM or at BIA. So it's more of a leadership vacuum that
is impeding progress at this point.

Senator WELLSTONE. And this is your point about filling these
posi{:iong and getting, if you will, an infrastructure of management
in place’

I\Blr. CROWLEY. You have to have a focus if you're going to get this
roblem solved. It's not going to solve itself by giving it part-time
ocus. You have to have the people in place with the power to pro-

vide that focus and to fix it.

Senator WELLSTONE. Have you met with Department of the Inte-
rior officials to appraise them of your findings?

Mr. CROWLEY. Yes.

Senator WELLSTONE. And what has their reaction been?

Mr. CROWLEY. Their reaction has been positive, the officials that
are there. We still don't have an Assistant Secretary for Indian Af-
fairs, but we have met with Bonnie Cohen, and she has been sup-
portive. But we need to see some action as a result of that, too.
She’s been very interested and supportive of our position, so I
would assume that we'd be getting more cooperation in the future.

Senator WELLSTONE. Mr. Chairman, yesterday I had an oppor-
tunity to meet with Ada Deer from Wisconsin, who has been nomi-
nated. 1 think she’s quite committed to getting to work on these
kinds of issues.

My first question—many of the questions have already been
asked—I'm now trying to move above and beyond whatever the
issue is; we really don’t know what's involved here, except that it
needs to be dramatically changed for the better. Trying to be more
positive and talking about economic development for a moment, am
I correct that very little of the trust moneys is actually invested in
Indian land, Indian housing? To me, that’s the flip side of this coin,
which is what is done with this capital that is the capital of Indian
people. Where has it been invested? My understanding is that actu-
ally very little is invested back.
hMr. CROWLEY. Senator, I'll have to get you some information on
that.

[Information to be supplied follows:]

BIA InDIAN TRUST FUND INVESTMENT INSTRUMENTS

Mortgage-backed securities, including collateralized mortgage obligations [CMQ’s],
such as: companion ¢lass CMQ’s and floating rate CMO’s.

Farmers Home Loan Mortgage Corp. [FHLMC], such as: FHLMC guaranteed
mortgfzﬁe certificates, FHLMC adjustable rate mortgages [ARM’s|, FHLMC—sea-
soned discounts.

Federal National Mortgage Association [FNMAJ, auch as: FNMA ARM’s, FNMA
7-§3ar balloon mertgage-backed securities [MBS’s], FNMA stripped MBS’s, FNMA
MBS’s, and variable rate mortgages.

Government National Mortgage Association [GNMA], such as: GNMA graduated
payment mortgages and GNMA adjustable rate mortgages.

oney markets, such as: certificates of deposits, [CD’s), collateralized CDV's, Farm-
ers Home Loan Bank discount notes, FHLMC discount notes/debentures, FNMA,
Student Loan Marketing Association [SLMA], Treasury bills, U.S. Treasury securi-
ties, and zero coupon Treasury securities.

Other investments, such as: Farmers Home Administration loans, FNMA indexed
ginking fund debentures, FNMA residentials, Financing corporation honds, SLMA
adjustable rate preferred stock, Tennessee Valley Auﬁwrity bonds, World Bank
bonds, Government trust certificates, medium-term notes, revenue bonds, and thrift
mortgage-backed bonds.

Source: Bureau of Indian Affairs, Office of Trust Funds Management.
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Mr. CROWLEY. We are involved specifically in looking at how we
can get these reconciliations done and how we can get the accounts
straightened out. We haven’t yet reviewed the investment opportu-
nities that are available.

Senator WELLSTONE. Mr. Chairman, that would be very helpful
to me, and I think to other members of the committee, because it
ties in with a question that Senator McCain asked when he talked
about the ability of Indian people to be able to manage these funds.
I think within the legislation one of the provisions you have is for
demonstration projects whereby that management can be done by
Indian people.

So I think it would be very helpful, if you wouldn’t mind, for us
to have that data available.

Mr, CROWLEY. We'll get that for you.

Senator WELLSTONE. My understanding is that very little has
been invested back. I think that’s a whole other issue, above and
beyond some radical change that needs to take place in terms of
how it'’s managed. We could see this become a tool of economic de-
velopment 1if you could move to tribal management of the funds.

Thank you, Mr. Chairman.

The CHAIRMAN. Thank you very much.

Senator MCCAIN, Mr. Chairman, could I just mention one thing?

The CHAIRMAN. Please.

Senator MCCAIN. I got the $250 million number, Mr. Crowley,
out of this same report I was talking about. It says, “Arthur Ander-
sen encountered substantial difficulties,” et cetera. “Arthur Ander-
sen estimated the audit of the 17,000 IIM trust accounts originally
associated with"—you’re familiar with that part of the report?

Mr. CROWLEY. Yes.

Senator McCAIN. Anyway, they’re saying that at the rate of
$12.6 million, it might cost as much as $281 million to $390 million
to audit the IIM accounts at all 93 BIA agency offices.

Mr. CROWLEY. Yes; in my statement I talked about how there are
a lot of these accounts that maybe you don’t want to audit, that
maybe what you want to do 18 come to some agreement with the
individual account holder as to what the amount would be, and
make a settlement on it. We had a report issued last year that sug-
gested that, primarily because there are an awful lot of these ac-
counts that have very small amounts in terms of the transactions
that flow in and out of them. Just to give you some gross figures,
95 percent of the transactions are under $500. One of our reports
said there that about 80 percent of the transactions are under $50.

So in cases where you have the small ones, maybe there’s a way
in which we can reach some agreement with the account holders
and the Department of the Interior on how much we will settle for
on those accounts rather than trying to go back through many,
many years, reconstructing land records and trying to find all of
the supporting information. It may not be worth it.

Senator MCCAIN, In other words, of the 17,000 trust accounts,
the overwhelming majority of them are very small?

Mr. CROWLEY. I think there’s more than 17,000. That was the
initial number if IIM accounts NTS received. It's 288,000 IIM ac-
counts,

72-765 © - 93 -~ 2
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Senator MCCAIN. Oh, I see. That figure was just for three BIA
offices. Thank you.

Thank you, Mr. Chairman.

The CHAIRMAN. Mr. Crowley, you indicated that one of the ways
to cure the problem would be to fill the leadership positions. We
have been advised that the Department and BIA have decided not
to fill the top positions of OTFM because they might transfer re-
sponsibilities out of the Department into the private sector or
somewhere else. Apparently they’re taking this very seriously.

My question is, do you believe the accounts should be reconciled
before any transfer of responsibilities goes forward?

Mr. CROWLEY. Well, what are we going to transfer forward? If we
don’t have good information to transfer to someone else, [ don’t see
that we've solved the problem. We have the immediate problem
right now—it’s just like if you set up a new computer system. You
must have c¢lean data to go into it, otherwise you're going to have
a lousy system afterwards, too.

The CHAIRMAN. Well, apparently the BIA or the Department has
decided to act as a Pontius Pilate, and “wash its hands,” of this
matter and shift the responsibility to someone else,

Mr. CROWLEY. I can’t respond for the Department.

The CHAIRMAN. So my question to you is, do you believe that the
accounts should be reconciled, even if it takes a little while, before
any transfer is considered?

Mr, CROWLEY. I think it’s more than belief.

I'll answer your question directly: I believe that. But my lawyer
just told me that by law, no transfer is permitted until the rec-
onciliations have been made.

The CHAIRMAN. Will you repeat that?

Mr. CROWLEY. According to appropriations law.

This is Tom Armstrong.

Mr. ARMSTRONG. There is a provision in the BIA appropriations
law each year that prohibits transferring the trust funds until the
reconciliation is completed.

The CHAIRMAN. That is the answer I was looking for. [Laughter.]

Mr. Crowley, in response to a question from Senator McCain you
indicated that you agree with Arthur Andersen’s estimate, but not
necessarily the view as to how to cure the problem. Could you
elaborate on that?

Mr. CROWLEY. [ think it was the opposite of that, I didn’t nec-
essarily agree with the estimate. There was some confusion as to
whether it was $250 million to fix the problem, and to me, fixing
the problem is also putting in new systems for making sure that
we get good data from MMS, BLM, and others that input into this

rocess, and that BIA has a good system for accounting for the in-
ormation once it gets it.

I didn’t necessarily agree with the $250 million estimate because
I just don’t have a basig for either agreeing or disagreeing.

I agree with Arthur Andersen’s view of whatage problem is.
think it’s just the opposite of what you said.

The CHAIRMAN, Alfright.

We have been advised that there is a strong move to allow the
statute of limitations to run against the claims of account holders
for mismanagement of their funds. What is your view?



31

Mr. CROWLEY. You're talking about the tolling of the statute of
limitations?

The CHAIRMAN. Yes.

Mr. CROWLEY. We've already come out against that, because it
doesn’t make any sense to toll the statute now if we have reconcili-
ations ongoing.

I've never quite understood what “tolling” meant, so my lawyer
is helping me out here.

What we want to make sure of is that the statute of limitations
remains suspended until the reconciliations have taken place.

The CHAIRMAN. In other words, we want to keep the trustee re-
sponsible?

Mr. CROWLEY. Absolutely.

The CHAIRMAN. I agree with you wholeheartedly, sir.

And we thank you very much for your testimony this morning.
We will be submitting additional questions and wil{ await your re-
sponse. Thank you very much.

Mr. CROWLEY. Thank you, Mr. Chairman.

The CHAIRMAN. Our next panel consists of the Chairman of the
Intertribal Monitoring Association on Indian Trust Funds of
Browning, MT, Elouise C. Cobell, and the counsel to the BIA Reor-
ganization Task Force, a member of Monteau, Gunter & Decker of
Great Falls, MT, Harold Monteau.

Ms. Cobell, welcome.

STATEMENT OF ELOUISE C. COBELL, CHAIRMAN, INTER-
TRIBAL MONITORING ASSOCIATION ON INDIAN TRUST
FUNDS, BROWNING, MT, ACCOMPANIED BY EARL OLD PER-
SON, TRIBAL CHATRMAN

Ms. COoBELL. Mr. Chairman, members of the committee, on behalf
of the Intertribal Monitoring Association on Indian Trust Funds, I
am very grateful for the opportunity to appear here today to sup-
port S. 925, the Native American Trust Fund Accounting and Man-
agement Reform Act of 1993.

With me today I have my tribal chairman, Earl Old Person.

I am the chairperson of the Intertribal Monitoring Association;
the comptroller of the Blackfeet Tribe of Montana; a director of a
nationally chartered commercial bank, and an individual Indian ac-
count holder. In all of these capacities I have had occasion for
many years to observe the administration of the Indian Trust
Funds by the Department of the Interior, and I am here today to
support the bill strongly and to urge its enactment.

itle 1 of the bill would correct the enormous injustice that has
been deliberately perpetrated on hundreds of thousands of individ-
ual Indian account holders by the Department of the Interior
through a number of administrations. In the mid-1980’s, through
a series of unfortunate circumstances, the BIA lost several millions
of dollars, resuiting from investments in financial institutions that
subsequently failed, and in at least one instance, an investment in
an institution that turned out to be a totally bogus institution.
. In June 1985, the cash management officer for the BIA testified
in a deposition that the Bureau, for reasons of administrative expe-
dience, credited all the funds received back from these institutions
or their insurers to tribal accounts first, and then to irrigation and
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power accounts, with the shortfall being allocated to the pool of IIM
accounts. The Comptroller General of the United States ruled that
the Government is not required to pay interest on these IIM ac-
counts.

Strictly as a legal matter, the Government is off the hook for any
liability for the interest lost by individuals through the Bureau's
unwise internal practices. There is no doubt in anyone’s mind that
had the Bureau allocated the losses instead to the tribal accounts,
that the Congress may have acted immediately to require that the
accounts be made whole. The hundreds of thousands of individual
Indians whose money make up the IIM pool have been allowed to
remain nameless, faceless, and uncompensated for the losses so al-
located to them.

Title 1 of S. 925 would correct this obvious injustice that no ad-
ministration has so far addressed, even though the previous admin-
istration testified to Congressman Synar’s subcommittee that the
Government clearly had a moral responsibility to make these indi-
vidual Indians whole.

Title 2 of this bill would direct the Secretary to administer In-
dian trust funds in a manner that promotes the economic develop-
ment of Indian communities, We are particularly pleased to note
that this title does not purport to specify the money management
approaches that tribes may choose to adopt, but rather leaves this
choice up to the tribes themselves to work out with the Secretary,
and directs the Secretary to approve a tribal trust funds manage-
ment plan that meets basic standards of prudence and that is ac-
ceptable of appropriate oversight in the exercise of the Secretary’s
trust responsibility.

We also note that this title does not require any tribe to adopt
such a plan, but merely authorizes those tribes who choose to do
g0 to take a far more active role in the administration and manage-
ment of their own wealth, and requires the Secretary to cooperate
with their efforts.

We think it is important to point out here that the provisions of
titles 3, 4, and 5 are critically important for the protection of In-
dian account holders. The bill provides guidance for the Secretary
and standards against which to measure his performance, but it
does not take the Secretary out of the Indian trust fund business.
It will continue to be necessary for the Secretary to develop and
maintain the capability to oversee the management of these funds,
and this cannot be accomplished without appropriate attention to
both the number and the caliber of employees entrusted with these
responsibilities.

We have suggested that the bill be amended to make clear that
tribes will be free to develop their own trust fund management pro-
grams for only a portion of the funds presently managed by the Bu-
reau, should they choose to do so. In a similar vein, we believe that
the bill should make it clear that tribes have the option of placing
their funds back under the management of the Bureau should they
choose to do that.

It occurs to us that there may be a number of reasons why tribes
might choose to place funds back into the control of the Bureau
while they revisit their own strategies, evaluate the performance of
their own plans, or even to take advantage of less costly adminis-
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tration. We have amendments, and we are willing to work with the
committee on these particular amendments.

I am not going to devote any more time in my oral presentation
to the provisions of the bill because we feel that it is an excellent
bill. Instead, I would like to devote some of my time to talking
about the ability and unwillingness of the Department to imple-
ment legislation similar to this.

I would like to start by pointing out briefly a number of matters
that we believe need to be brought to this committee’s attention.

We met with members of this committee in November of last
year and assured you that we had developed a cooperative, part-
nership-like approach with the previous administration to work on
a number of issues that are addressed by this bill. We regret to in-
form the committee today that the partnership we described to you
at that time has since been completely dissolved. We fear that the
historic reconciliation of tribal accounts is proceeding in a manner
that is not consistent with the procedures iargely agreed upon last
fall. We cannot be entirely sure, because we have been denied ac-
cess to information and periodic reports that would be required in
order for us to perform tﬁe necessary monitoring of these activities
on behalf of the tribal account holders.

The office to which Congress has appropriated significant sums
of money to provide oversight and direction to this effort has been
administratively removed from the activity altogether, and the of-
fice set up to oversee this activity is proceeding, we fear, without
adequate resources or qualified personnel to do the job properly.
Both this reconciliation effort and the daily operations of the Office
of Trust Funds Management are being micromanaged by Washing-
ton-based officials who could never be hired directly to do what
they are accomplishing indirectly.

Under the guise of administrative supervision of these field in-
stallations, both offices are under gag orders imposed by the Dep-
uty Commissioner which prohibit them from sharing information
with us in a timely manner. The Office of Trust Funds Manage-
ment is under instruction not to fill any of the positions of chief of
the Investment Division, notwithstanding that hundreds of millions
of dollars of investments are executed weekly in that office. We are
greatly concerned that this committee not be misled by the initia-
tives that the administration will describe here today.

We believe that unless and until these attitudinal issues are ad-
dressed personally and forcefully by the Secretary and by the Di-
rector of OMB, there is precious little prospect of successful imple-
mentation of this S. 925 or any other measure designed to improve
the management of the Indian trust funds.

Every hour that we have spent addressing trust fund issues, we
have spent 10 or 20 fighting off the bureaucratic roadblocks.

I would like to talk to you and ask you a few questions about
what I have dealt with in my mind in dealing with the Department
in the last few months.

As we heard today, it has been 165 years of mismanagement. We
felt that we had worked out a partnership where we could work
with the Department to resolve a lot of these issues. In the last few
months [ have been struggling with this: If the Department is so
willing to resolve the problems, why did the BIA, in its fiscal year
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1994 budget request, propose to delete appropriations act language
that tolled the statute of limitation on claims by account holders
until the reconciliation is complete? Why did the Department allow
to be created a new, illegal office—in my opinion— when the Office
of Trust Funds Management had the blessing of Congress, the
tribes, the Intertribal Monitoring Association, and the Reorganiza-
tion Task Force? Why were the Intertribal Monitoring Association
and GAO cut off from all the information involved in the reconcili-
ation and the monitoring of improvements to the Office of Trust
Funds Management?

Why is the Department going forward with the idea of moving
the Office of Trust Funds Management to the Federal Reserve,
when we have agreed that there should be an indepth analysis
done first? We are concerned about the capabilities that the Fed-
eral Reserve would have in managing our trust funds. We are wor-
ried that such a move would take trust funds one step further
away from the Indian people, to an office they have no experience
in accessing. We believe any changes in the Office of Trust Funds
Management should be furthering self-determination, not inhibit-
ing it.

We believe that the GAO study should be done and started in
unison with the tribes through the Intertribal Monitoring Associa-
tion, but that the legislation that is being proposed today should
not be held up until this factfinding mission is done.

Another “why” that I've been dealing with is, why, in the private
sector, people are fired for actions, but within the Government sys-
tem there is no retaliation or no reprimand for top-level bureau-
crats ;avho continue to disregard Congress’ laws and disregard tribal
input?

I know I probably sound a little frustrated today, and it is be-
cause I am very frustrated. I believe that the tribes, the Indian
people, and the individual account holders can no longer tolerate
the unwillingness of the Department to work with the tribes and
with the Congress to correct this terrible mismanagement.

With that, I would like to ask the committee to please set up a
meeting with Secretary Babbitt to address some of the issues that
I have outlined today. I know that Secretary Babbitt has put this
as a No. 1 priority, but somehow it doesn’t seem to be trickling
down to the other bureaucrats. I would like to ask you, Mr. Chair-
man, if you could give that some thought, a meeting with the Sec-
retary to try to get these things addressed.

With that, I would like to close, and I thank you very much.

{Prepared statement of Ms. Cobell appears in appendix.]

The CHAIRMAN. Thank you very much, Ms. Cobell. First, may I
thank you for your suggestions and amendments, and my staff
most certainly will be very pleased to work with you to study your
proposal.

Second, as to the questions you have posed in your statement,
the “whys,” I will be asking a BIA spokesperson who will be testify-
ing l&ere the same questions, so I would suggest that he be pre-
pared.

Third, I am in the process now of arranging a one-on-one meet-
ing with the Secretary, with no one else. I will most certainly share
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with him my thoughts and the findings that we have as of this mo-
ment on this matter.

Ms. CoBELL. Thank you.

The CHAIRMAN. Now may I call on Mr. Monteau.

STATEMENT OF HAROLD MONTEAU, OF MONTEAU, GUNTHER
& DECKER, P.C., GREAT FALLS, MT, COUNSEL TO THE BIA
REORGANIZATION TASK FORCE

Mr. MONTEAU. Thank you, Mr. Chairman.

I thank the committee for the opportunity this morning, and 1
ask the committee’s indulgence for not submitting a written state-
ment previous to the meeting. 1 would like to reserve the oppor-
tunity to submit a written statement after this week. There will be
a series of meetings this week on this particular subject.

(Prepared statement of Mr. Monteau, to be submitted, not avail-
able at time of printing. ]

Mr. MONTEAU. In terms of the partnership that Elouise described
that we put together last year with your assistance—and I again
thank you for your assistance in bringing together the Federal
agencies last year with the tribal representatives to address this
subject—I think after that particular meeting, in which Ed Mazur
and the folks from OMB and BIA, the Department, Minerals Man-
agement Service, BLM, and the tribal representatives were there—
after that particular meeting we had a period of time when we
truly felt that we did have a partnership arrangement and that we
were going to go forward with the strategic planning process for
the Office of Trust Funds Management.

Unfortunately, I have to inform you today that our sentiments in
terms of the Task Force on BIA Reorganization are the same as the
ITMA’s. We are wondering what has happened to that partnership
in the last 6 months. Unfortunately, t}lj-link there may have been
a little bit of political paranoia that was involved when the new ad-
ministration came in the door and viewed some of these initiatives
as Republican initiatives. In fact, these initiatives were tribally
based initiatives. When [ talk about those, I talk about both the
effort of the ITMA and also the effort of the task force to try to re-
organize the Bureau of Indian Affairs.

Hopefully, the message is getting through to these folks that
what we have here are some popular initiatives, a true partnership
approach that we felt was ongoing and needed to be continued, and
that they will make an honest and sincere commitment to begin to
work with us again to take care of some of these problems.

I was quite %eased this morning that the peopYe from GAQ men-
tioned the leatfership factor. Yes, we do need to get on with the ball
game here and not only get the top level positions hired in the
central office of the BIA but we also need to start in earnest to
{)ut together the team for the Office of Trust Funds Management.

was very displeased to hear that one of the top people that we
had managed to—when I say “we,” I talk about the tribes and the
BIA—that we had managed to attract to the Office of Trust Funds
Management has quit in frustration. I guess we really can’t blame
her. She was coming into an organization that looked like it was
going to be going somewhere, because there had been a strategic
plan developed for that office. There had been some strategies de-
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veloped for pulling that office up by its bootstraps. Then, once she
walked in tﬁe door, she started to see that effort dissolve away—
in fact, physically dissolve away in terms of what was happening
with this &ﬁce of Special Programs, the Special Projects Office.

I would ask the committee to direct the Bureau of Indian Affairs
today that they are to cease the operations of that office if and
until it is put into place in a legal manner. I don’t believe that the
manner in which the Bureau and the Department put that office
together since November complies with the law, and I don’t even
think that it complies with their own internal regulations or their
own internal processes for putting such an office together. I think
it’s really a shame that the tribes supported the increased financial
resources and the increased positions so that the capabilities of the
Office of Trust Funds Management could be brought forward, only
to find out that they are now being drawn away and placed into
this Office of Special Projects. I think these folks should be told to
put those resources back where they can be utilized pro%erly.

I think the tribes do understand the sentiments of the adminis-
tration and this sort of knee-jerk reaction that we have witnessed,
not only recently but also over the last two administrations, that
the solution to this problem is to shove it aside and put it some-
where else begides the Bureau of Indian Affairs. We know that that
is not the solution. The solution will come from Indian country; I
said that last year when I appeared before this committee on the
same subject, that the answer to what we’re talking about here and
the issues that we’re talking about here is self-determination, self-
governance, as Senator McCain talked about this morning. What
we're talking about in this bill is something that is similar and
keeps with tﬁe principles of self-determination and self-governance,
and that is that eventually the tribes should be able to manage
their own money; they should be able to impact in terms of the in-
vestment decisions that are made. This money should be out in In-
dian country, working for Indian country, and it isn’t. Senator
Wellstone asked a question about where these dollars are invested.
The answer is that they are not invested in Indian country. This
actually huge economic development clout that the tribes have is
not being invested in Indian country.

The Brovisions in the act, and also some of the provisions of——

The CHAIRMAN. Mr. Monteau, may I interrupt at this point?

I have just been advised that a measure in which I am involved
is now pending, and I have been called by the leader to return to
the floor. So I will call a short recess, subject to the call of the
Chair.

[Recess.]

"Ig)&e CHAIRMAN, My apologies. It took a little longer than antici-
pated.

May I call upon Mr. Monteau to complete his statement?

Mr. MONTEAU. Thank you, Mr. Chairman. I will try to summa-
rize briefly here so that we have some time for questions that you
may want to ask Elouise or me.

As | was saying, each successive administration has had kind of
a knee-jerk reaction to this problem. The reaction has been to try
to shove it away and either send it to the private sector or to an-
other Federal agency. But at the same time, as time goes on, there
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ig adrealization that they cannot shove it off on anybody until it is
ixed.

I think that the present administration is probably in the throes
of learning that particular principle right at the moment.

Again, I think the tribes do agree that, yes, this trust fund man-
agement function should eventually be moved out of the Bureau of
Indian Affairs, but it should be moved in a manner in which the
tribes are the major managers; and if not the tribes themselves,
then institutions, either on a local or regional basis, that are of the
choosing of the tribes.

Again, reiterating what Elouise said earlier, the Tribal Task
Force on BIA Reorganization is at a loss to explain the aversion
that the present administration seems to have with tribal consulta-
tion and the participation of tribes in the fixing of some of these
issues. We hope that this mindset is temporary and that we can
make some headway, maybe even this weel?{, in convincing the new
administration and the people who work in it that the tnbes have
80Ine very meritorious tgings to say and do have a contribution to
be made in fixing some of these problems.

The problem will not be fixed and the issues will not be ad-
dressed properly until we do have a commitment. When I talk
about commitment, I talk about commitment to some of these solu-
tions that we've worked on over the last couple of years. Although
the Strategic Plan for Trust Fund Management was not a perfect
document, and I think everybody admitted that it wasn’t, it did
come about from a process \{ri’,lere the tribes were sitting down with
those Federal agencies and coming (l)l&W'ith a strategy for starting
to make the improvements in the ce of Trust Funds Manage-
ment.

If anything happens in the next few months, I would hope that
one of those things would be that the Office of Trust Funds Man-
agement be allowed to go forward with some of the principles that
are outlined in that strategic plan, especially in terms of building
the capability of the staff down there. | think the first requirement
for doing that is going to be to get that staff and get those dollars
and functions and authorities back, out of that ce of Special
Projects, and put them back where they belong in the Office of
Trust Funds anagement and allow the Office of Trust Funds
Management to go forward with hiring those key positions and hir-
ing the other personnel that they need in order to carry out their
responsibilities.

I would anticipate that somewhere down the road we are going
to see something that is similar to what we see in the Office of
Self-Governance. Senator McCain mentioned it this morning. Per-
haps that’s what we need to be thinking about, some sort of pro-
posal or scheme where trust fund management is not moved com-
Fletely out of Interior or out of the Bureau, but perhaps needs to
unction a little more autonomously from the present Bureau sys-
tem. I think that Elouise and the ITMA have been kicking around
some ideas on that type of structure, and perhaps she can talk to
you a little more about that later.

Any resolution of the issue, of course, must be accompanied by
gddregsm%the issue of the IIM accounts. Actually, the IIM account
issue is a harder issue than the tribal accounts, and as a precursor
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to any movement there, I think that we do have to give notification
to those account holders of the status of their account as the infor-
mation sits now. I realize there is some reluctance on the part of
the Bureau to giving out unadjusted statements. There was some
talk that this woulg be followed by a massive filing of lawsuits
against the Bureau. I don’t necessarily think that’s the natural con-
sequence. I think if you put the account statements out there and
you provide the proper counselling at the agency level, or a team
goes out and provides the recipients or the account holders with
the proper counselling with regard to the correctness or with re-
gard to any mistakes that might be evident in those accounts-——and
then, of course, provide some sort of settlement process—that’s
what is going to go a long way toward resolution of this problem.

I'm not just talking about the pilots. The pilot agencies are a
gqu start, but I think it has to be done bureauwide and nation-
wide.

Right now, I fear that the OTFM is set up for institutional fail-
ure, or has been, at least, in that we should not sit back and toler-
ate this jerking around of the tribes and of the Bureau in terms
of the resolution of this issue. I think the plans are in place; the
plans can proceed, and they should proceed posthaste.

I kind of liken this situation to what I try to pull with my wife
in terms of our bank account. After I've got it pretty well messed
up and I've used my cash card while I'm on the road and forgot
to give her the receipts, or put the receipts in my car, or put them
in my desk, and my deposit receipts may end up the same way,
and the bank is calling me, I give her the checkbook back and hope
that she can straighten it out.

I don’t think we should hand the checkbook over to the Federal
Reserve or any other Federal agency, or even to a private industry
institution, until we have the checkbook balanced. I don’t think the
tribes should be asked to assume the problem either until the
checkbook is balanced.

Thank you.

The CHAIRMAN. Thank you very much, Mr. Monteau. Your state-
ment is most helpful.

In its prepared statement, the BIA proposes that further action
on S. 925 be set aside until GAO has completed its study. Do you
have any thoughts on that?

Mr. MONTEAU. I would have to say that there is a plan that is
in place right now. The Task Force on BIA Reorganization, the
ITMA, both committees, the Appropriations Committees on the
House side and the Senate side, and the Secretary—in the previous
administration, at least—have endorsed that plan for reorganiza-
tion of OTFM. As far as we are concerned, there should be move-
ment on that particular plan until somebody else proposes some-
thing concrete and substantive that is different and can be accept-
able to the tribes. l&ﬁ(ﬂlt now, that particular plan, that particular
initiative that we ed about earlier, is the plan that’s on the
table. Why should it not go forward? Why all of a sudden should
we start to embark on something that’s going to set us back an-
ot;hvs;- 12 to 18 months when there is something on the table right
now?
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The CHAIRMAN. I am referring to the bill that we are considering.
Should that be set aside?

Mr. MONTEAU. I don’t necessarily think the bill should be set
agide. I think the bill should go forward. I think it comports with
what the ITMA has recommended. It comports with what the task
force has recommended. In fact, one of the basic principles of the
task force is evident in this bill, and that is movement of authority,
movement of resources down to the local level, down to the agency
level. Put the authority there, put the functions there, let the tribes
move forward, and at some time in the future assume the respon-
sibility for their own dollars.

The CHAIRMAN. Thank you, Mr. Monteau.

Ms. Cobell, do you feel the same way?

Ms. CoBELL. Yes; I do. I think that the GAO factfinding mission
might take a considerable amount of time. There is no reason to
hold up this bill. It can go forward.

The CHAIRMAN. Ms. Cobell, Mr. Monteau, thank you very much.

Our next witness is the chairman of the Red Lake Band of Chip-
pewa Indians of Cass Lake, MN, Hon. Gerald Brun.

Mr. Chairman, welcome, sir.

STATEMENT OF GERALD F, BRUN, CHAIRMAN, RED LAKE
BAND OF CHIPPEWA INDIANS, CASS LAKE, MN

Mr. BRUN. Good morning, Mr. Chairman. I am the duly-elected
chairman of the Red Lake Band of Chippewa Indians, and I am
here in support of S. 925.

You just asked the other gentleman if we should move forward.
If we waited for the Bureau to move forward or recommend moving
forward, you would never move. That’s been the history of the Bu-
reau, not moving forward.

I will be very brief, Mr. Chairman, in my statement. My written
statement is self-explanatorly, 8o I'll jump right to what I think
should be changed on the bill.

I will read the last paragraph here, on page 6.

We are concerned that title 5 deals with BIA accountability in the future, after
October 1, 1993. We understand the importance of this provision. But before the fu-
ture is fixed, we have to addresa the past. We are alarmed at what has been taken
from us l}ip;to this time and do not trust that the BIA audit through Arthur Ander-
gen will the problem for us, At the ver% least, we ask that you amend section
501(c) so that each tribe may contract for BIA funds under P.L. 93-638 authority
so that the tribe can hire its own independent auditor to audit the BIA's handling
of the tribe's and its members’ trust funds.

That’s what Red Lake is doing right now. We have a 638 con-
tract. But I would like to see it In writing in this bill, where it is
explicit that we have the authority to do just that, and that we can
move forward. Once the audit i3 reconciled with the tribe, there
should be some system where the band would get paid off if they
have something comingj,nor would find a way to pay back the Bu-
reau if they had something coming, which I doubt.

In our case, in 1981 we realized that the Bureau was spending
our money without our apJ)roval, either spending it or misplacin,
it. So we went to court, and the judge ruled that the Bureau shoul
hire an independent auditor, which they did, the Bailey audit firm,
which is what they called it, and after that audit they found that
from 1968 to 1984 they were $849,000 short of what was supposed
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to be in our trust funds. So that’s why we’re having the independ-
ent auditor from 1984 to present.

The Bureau seems to be dragging its feet. It seems to be holding
up on the papers in whatever way they can.

So with that, I will be oan to any questions, Mr. Chairman.

[Prepared statement of Mr. Brun ap;ﬁars in appendix.]

The CHAIRMAN. So it i8 your view, Mr. Chairman, that this bill
should proceed forward and not be held up until the GAO finishes
its report?

Mr. BRUN. You bet. Move on. Don’t wait.

The CHAIRMAN. Has your tribe ever received annual reports on
the account?

Mr. BRUN. We get these big, long sheets that show how much
you have in each account. It’s not what you’d really call a report,
but it shows how much you have in each account.

The CHAIRMAN. That is all?

Mr. BRUN. That’s all.

The CHAIRMAN. Well, Mr. Chairman, let me assure you as chair-
man of this committee that everything will be done to make certain
that this measure passes.

Mr. BRUN. Th you.

The CHAIRMAN. Thank you, sir.

Our next witness is Prof. Martin Whitman of the Yale School of
Organization and Management, and president of Whitman,
Heffernan, Rhein & Co., Inc., of New York.

Professor, welcome, sir.

STATEMENT OF MARTIN J. WHITMAN, PROFESSOR, YALE
SCHOOL OF ORGANIZATION AND MANAGEMENT, AND PRESI-
DENT, WHITMAN, HEFFERNAN, RHEIN & CO.,, INC., NEW
YORK, NY

Mr. WHITMAN. Good morning. Thank you for hearing me.

You have a copy of my written testimony, and I don’t intend to
just read it. I would just make a few comments.

The CHAIRMAN. Your full statement is made part of the record.

Mr. WHITMAN. 1 will briefly just add to the three issues ] talked
about in my statement. One is to standards; two is to self-deter-
mination as outlined in the bill; and three is to job training.

Let me preface what I'm going to say with this. Much of my
bac und in native American affairs has been as a consultant to
the Blackfeet National Bank. It is a very successful, well-financed
%mall _ i:ommercial bank, owned mostly by the Blackfeet Tribal

ouncil.

In terms of standards, which really has to do with the adminis-
tration and custodianship of funds, I think the resolution of the
problems ought to be less complex in this back office matter than
it has been made out to be, certainly by the Bureau of Indian Af-
fairs, In my experience there has been, certainly in the last 5
years, a computer revolution which permits appropriate handling of
small accounts, these IIM accounts, and sometﬁing could be worked
out. Admittedly, they are not all securities; there’s oil and gas, and
timber, which are somewhat harder to handle than cash and secu-
rities, but nonetheless, there is a large number of people that very,
very efficiently handle small accounts. We recently acquired the
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Home Fed Trust Co. in San Diego; I don’t know how many tens of
thousands of small accounts they have. One of the reasons we
bought them is that their statements are out the 8th of every
month, and they don't make errors. That’'s what our due diligence
showed.

Perhaps the fastest-growing—I don’t have any question that the
fastest-growing financial industry in the United States has been
companies registered under the Investment Act of 1940. Those
companies handle small people, and they are just paragons of effi-
ciency in terms of the administration and custodianship of funds.
There is great competition for the business.

I think native Americans can slowly take over their affairs fully,
and certainly they can be in a position, depending on the types of
investment, to get the best possible subadvisers, For example, inso-
far as tribes are to make passive investments, that's a pretty easy
function for home-grown people to take over the management of
their own affairs. As far as making targeted investments on res-
ervations or minority enterprise/small business investment compa-
nies, I think that given control of funds—more than “think;” I've
spoken to some people—they can get as subadvisers some of the
most successful people doing such investing, and they can increas-
ingly take control of their investments.

Finally, I have had some conversations with the powers that be
at the Yale School of Organization and Management, and they cer-
tainly have a strong interest in implementing a program of edu-
cgltion for financial people and management people in tribal coun-
cils.

Thank you for hearing me out, and I would be pleased to answer
any questions,

{Prepared statement of Mr, Whitman appears in appendix.}

The CHAIRMAN. Professor, I thank you very much.

In your vast experience and background have you ever come
across any private trust funds that do not provide monthly state-
g}ﬁl;ts or which do not meet the standards that are set forth in this

i11?

Mr. WHITMAN. No; I have not, and that would go to the banking
industry, the broker/dealer industry, or the investment company
industry. I think it would be illegal in any of those three industries
to not reach a standard of appropriate and timely reports that are
accurate,

The CHAIRMAN. And do you believe it would be expensive to meet
these standards?

Mr. WHITMAN. My experience is in securities and cash manage-
ment. The answer is “no.” I had better not respond about natural
resources. I don't know,

The CHAIRMAN. In other words, it is attainable?

Mr. WHITMAN. Oh, yes. Oh, yes.

The CHAIRMAN. Other banks and trust funds do maintain these
standards?

Mr. WHITMAN. My goodness, Morgan Guaranty used to run these
great advertisements that they would take care of your art collec-
tion at a reasonable fee. I would suppose that timber and oil and
gas and things like that might be easier, or land management.
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The CHAIRMAN. And you firmly believe, as you have indicated,
that tribally owned and controlled financial institutions can man-
age these trust funds?

Mr. WHITMAN. Of course. Of course. I would have no question
specifically that Blackfeet National Bank is in a position today to

et subadvisers and become the manager of record of many of these
ds. Furthermore, given enough time, I don’t think Blackfeet Na-
tional Bank would need a subadviser.

The CHAIRMAN. Thank you very much, sir.

Now may I call upon the Acting Deputy Commisgsioner of the Bu-
reau of Indian Affairs, Woodrongo r, who will be accompanied
by Donna Erwin, Deguty Director, Sggce of Trust Funds Manage-
ment of Albuquer?ue.

Mr. Hopper, welcome, sir.

STATEMENT OF WOODROW HOPPER, ACTING DEPUTY COM-
MISSIONER, BUREAU OF INDIAN AFFAIRS, U.S. DEPARTMENT
OF THE INTERIOR, WASHINGTON, DC, ACCOMPANIED BY JIM
PARRIS, DIRECTOR, OFFICE OF TRUST FUNDS MANAGE-
MENT, ALBUQUERQUE, NM; DONNA ERWIN, DEPUTY DIREC-
TOR, OFFICE OF TRUST FUNDS MANAGEMENT, ALBUQUER-
QUE, NM; AND HARRIET BROWN, LIAISON OFFICER

Mr. HOPPER. Good afternoon, sir. I am Woodrow Hopper, the Act-
ing Deputy Commissioner of Indian Affairs, and I would like to in-
troduce my colleaﬁues with me today.

To my right I have Jim Parris, who is Director of the Office of
Trust Funds Management in Albuquerque. To my immediate left is
Donna Erwin, the Deputy Director of the Office of Trust Funds
Management in Albuquerque, and to my far left I have Harriet
Brown, who is the liaison that works in my office. She is the liaison
officer between the Albuquerque office and my office.

Mr. Chairman, I have a very brief prepared statement that I
would like to present this morning. I would also like to enter it for
the record. It 18 brief, and we can get right to the questions.

Mr. Chairman and members of the committee, I am here today
to discuss S. 925, the Native American Trust Fund Accounting and
Management Reform Act of 1993. This bill, as you indicated, is the
companion to H.R. 1846, introduced by Congressman Synar in
Apnl of this year.

As the committee is aware, reconciliation of the Indian trust fund
accounts and the development of a policy for future trust fund
management are among the most visible issues facing the Depart-
ment of the Interior angl the Bureau of Indian Affairs. The Depart-
ment and the Bureau of Indian Affairs have made improvement of
Indian trust funds management a high priorigr.

We are continuing with Arthur Andersen & Co. in the reconcili-
ation of tribal trust accounts and development of automated trust
systems reconciliation pursuant to the method jointly developed by

e Department, OMB, and tribal representatives. In addition, the
committee should be aware that the Department’s individual In-
dian moneys study team is meeting to develop an acceptable, cost-
effective approach by September 30, 1993, for reconciliation of the
IIM accounts.
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In testimony before the committee on January 25, the Secretary
questioned whether the BIA should be devoting substantial re-
sources to developing a capacity for funds management that al-
ready exists today, both in other Federal agencies as well as in the
private sector. Since that time information from tribal representa-
tives, congressional staff, OMB, and other interested parties has
led the Department to conclude that we should thoroughly explore
whether the Indian trust funds management functions should be
transferred out of the Department.

Representative Michael Synar’s recent request of March 11 to the
GAO to conduct an indepth review of transferring Indian trust
funds management from the Department of the Interior provides
an excellent basis and a vehicle for this dialog. As you know, that
review is designed to study the various alternatives to the BIA that
exist both within and outside the Government, and report back to
Representative Synar on the findings. We expect that the GAO
analysis will provide parties~—and particularly the tribal represent-
atives—with an expert, objective analysis that will serve as a basis
for a decision most beneficial to the interests of the account hold-
ers.

Let me now turn to the proposed legislation, S. 925.

We recommend that enactment of any legislation await the com-
pletion of the GAO study and the conclusions of the Congress, the
tribes, and the Department resulting from that study. Obviously,
the substance of legislation could vary significantly, depending on
the recommendation as to the agency to be performing the manage-
ment, and the views of that agency.

We will work with you at that time to develop the appropriate
legislation which could, of course, encompass significant elements
of S. 925. At this time we would prefer not to provide specific com-
ments on S. 925.

I will, however, speak briefly to the concept of demonstration
projects. The Department supports demonstration projects that en-
hance Indian self-determination and promote Indian economic de-
velopment. The concept of demonstration projects has been an inte-
gral part of the Bureau’s improvement plans for Indian trust funds
management. In fact, the Bureau has an initiative for local/regional
investment demonstration projects well underway and would be
pleased to work with tribes in selecting other suitable demonstra-
tion projects.

We recommend that any legislation provide the Secretary with
broad discretion as to which programs and the number of dem-
onstration programs to be authorized at a given time. Also, in any
legislation the term “tribe” should be defined as federally recog-
nized tribe.

Thank you, Mr. Chairman. This concludes my prepared state-
ment. We would be happy to respond to questions you may have.

[Prepared statement of Mr. Hopper appears in appendix.}

The CHAIRMAN. I thank you very much, Mr. Hopper.

Ms. Erwin, do you have a statement?

Ms. ERWIN. No; I don’t.

The CHAIRMAN. Mr. Hopper, as you sat through the hearing you
heard that a directive was issued by the Department on informa-
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tion relating to the matter before us, and one of the witnesses char-
acterized this as a gag rule.

I have been told that you are the person responsible for this di-
rective on sharing information with the GAO and the Intertribal
Monitoring Association. Is that correct?

Mr. HoPrPER. That is not correct. You have been misinformed.

The CHAIRMAN, Who is responsible for that directive?

Mr. HOPPER. There is no gag order to GAO.

The CHAIRMAN. Then why is GAO suggesting that they have had
difficulty getting information from you?

Mr. HopPER. There seems to be a misunderstanding with a
memorandum that came out around the end of March, under the
individual that I replaced as the Acting Deputy Commissioner. In
that memo the then-Acting Deputy Commissioner asked that all
documents that were going to be moving out of the Office of Trust
Funds Management be reviewed by the central office before they
go to any outside agency. There was no intent in that memo to re-
strict GAO or any other organization to access to any document
that we know that they have the right to have and will ultimately
receive anyway. The intent of that was to try to make sure that
there were no draft documents that were going to be moving
around outside of the organization where major policy decisions
had not been reviewed and made by the officials within the Depart-
ment and the Bureau of Indian Affairs.

The CHAIRMAN, After such review, has the GAO been given ac-
cess to these documents?

Mr. HOPPER. It was my understanding—and I've had conversa-
tions with Gayle Condon of GAQO, about 10 days to 2 weeks ago,
to try to clarify the matter—I was rather surprised this morning
when Mr. Crowley indicated that they were still having trouble get-
ting access to documents. I've had discussions with the individual
who i8 managing the special projects team, as well as Mr. Paris,
who is Director of the Office of Trust Funds Management, to clarify
my position on release of information to GAOQ and ITMA. My posi-
tion is, make everything available to them, period.

The CHAIRMAN. In the President’s budget request for fiscal year
1994, the Interior Department has asked Congress to delete lan-
guage which was put into the appropriations act relating to the
statute of limitations on causes of action against the department
for the management of Indian trust funds. If this request was
granted, it would effectively wipe out any cause of action that the
account holders may have if the reconciliation study turns up er-
rors by the BIA,

Why was this request made?

Mr. HOPPER. My understanding is that that in fact is not the
case, that by removing the language it would not remove any rights
that individuals would have to any future claims.

The CHAIRMAN. I think you had better ask your lawyers on that.

Mr. HOPPER. I did.

The CHAIRMAN. And your lawyers said it doesn’t affect the cause
of action or remedies?

Mr. HOPPER. The individuals would still have the right to file the
claim, based on when the error was discovered. So the statute of
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limitations—they would still have a period of time that they could
file the claim.

On the positive side of this one also is that we do have money
in the budget for 1994 to cover those losses. And you algo indicated
a couple of weeks ago, I believe, that you were going to put the lan-
guage back in, regardless of what our position was on it.

The CHAIRMAN. What we can’t understand is this: If it doesn’t af-
fc}eltit ?the cause of action, as you have indicated, why did you propose
this?

Mr. HOPPER. 1 personally did not propose it. What 1 attempted
to do was find out the reasons for why the language was proposed
to be removed.

The CHAIRMAN. In November 1992, the Office of Special Projects
was created by officials of your Department. In the creation of this
office, they transferred staff and dollars from the Office of Trust
Funds Management to the new office. The committee has a memo
from the director of that office indicating that it was knowingly cre-
ated in violation of Department regulations.

In addition, the Department did not secure the approval of the
Appropriations Committee, nor was this creation of the new office
presented to the Tribal/BIA Reorganization Task Force or the
Intertribal Monitoring Association for their review. Yet when this
matter was brought to the attention of the Department, you contin-
ued this office and took no action against those who carried out
these illegal actions.

Can you tell us why?

Mr. HOPPER. In terms of taking any action against the individ-
uals who may have been involved in establishing the office in No-
vember 1992, that was done under the prior administration. I
doubt that we could easily find any of those particular individuals.

In terms of carrying on the office subsequent to that time, the
current administration is aware of the concerns that are being ex-
Eressed by this committee, ITMA, and others regarding that office,

ut we have not made a decision at this point as to how we are
going to rectify that situation. Qur primary emphasis at this time
18 to attempt to carry on the activities that are needed to be done
in terms of the reconciliation. We have very tight deadlines; we
have a goal that we want to achieve, and we are attempting to do
that, and at the same time resolve the issues that the Indian peo-
ple have regarding the reconciliation effort, and at the same time
we are attempting to decide exactly how we're going to manage the
activities in Albuquerque.

The CHAIRMAN. Is the Office of Special Projects still in place?

Mr. HOPPER. The Office of Special Projects is still in place today.

The CHAIRMAN. And what about the Office of Trust Funds Man-
agement?

Mr. HoPpER. The Office of Trust Funds Management is still in
place today.

The CHAIRMAN. And where are the staff people? Have they been
transferred to the OSP?

Mr. HorpER. There have been six members from the Office of
Trust Funds Management that have been transferred to the special
projects team to work on reconciliation. Several of those individuals
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were doing reconciliation whenever they were in the Office of Trust
Funds Management.

The CHAIRMAN. So OTFM is a hollow force?

Mr. HoPPER. No, sir; OTFM is not a hollow force. It has a direc-
tor, it has a deputy, and it has a staff of 40-some-odd people at the
present time.

The CHAIRMAN. Now, you spoke of not being able to locate the
staffers. They are employees of the BIA, aren’t they?

Mr. HopPER. Not being able to locate whom, sir? I thought you
meant who decided to establish the Office of Special Projects.

The CHAIRMAN. If you know that the office has been created ille-
gally, why don’t you do away with it, regardless of who ordered the
creation?

Mr. HoPPER. I personally don’t know that the office had been cre-
ated illegally.

g'gh;e CHAIRMAN. Well, have you seen the memo dated October 19,
19927

Mr. HOPPER. No, sir; I have not.

The CHAIRMAN. From the management analyst, subject: “130DM
Change, Secretary’s Order for Special Project Staff”?

Mr. HOPPER. I would be happy to look that over.

The CHAIRMAN. It very clearly says that this was done in con-
travention of departmental regulations.

I would think that knowing that, I see no justification in continu-
ing its existence, unless you want to support illegal action.

r. HOPPER. No, sir; I do not want to do that.

The CHAIRMAN. | asked Professor Whitman how much it would
cost to bring OTFM into compliance with the standards set forth
in this bill, and he says there would be very little cost.

W';'nat do you estimate the cost would be? Would it be very expen-
sive!

Mr. HOPPER. To implement S. 925? I don’t have a cost estimate
on that. I'd be happy to get that cost analysis for you and provide
it for the record.

{Information to be supplied not available at time of printing.]

The CHAIRMAN. Do you anticipate that the trust fund functions
will be transferred to some other Federal agency?

Mr. HOPPER. At this point I don’t know, sir. I know that GAQ
is doing a study; when that study is released, with the options, the
administration will evaluate that and a determination will be made
at that time as to in which direction they should proceed.

The CHAIRMAN, In the interim, will steps be taken to improve the
trust fund management?

Mr. HOPPER. In the interim we will continue to improve trust
funds management, that is correct.

The CHAIRMAN. Not business as usual?

Mr. HOPPER. No, sir.

The CHAIRMAN. We have been advised by numerous tribes that
they have been completely cut out of any involvement in the trust
fund cleanup since early this year, and I have here a memo from
the Acting Deputy Commissioner telling OSP not to provide any in-
formation to ITMA or the Congresgs unless approved by the Deputy
Commissioner. Why is this?
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Mr. HOPPER. Is that the March 25 or 28 memo from Stan
Speaks?

The CHAIRMAN. It is the recent one, yes.

Mr. HoprPER. The only memo that I know about is the memo
signed by Mr. Speaks in March where he was simply advising the
staff in Albuquerque that they should clear items through his office
before releasing them to outside third parties. There was no intent
in that memo to restrict anyone’s access to documents or records
that were available.

The CHAIRMAN. These documents will be made available to the
beneficiaries, to the Indians?

Mr. HoPPER. 1 thought you were talking about the ITMA.

The CHAIRMAN. ITMA—well, they are the Indians.

Mr. HopPER. If it’s ITMA, then the instructions have been that
we will make information available to them on an ongoing basis,
and the same with the General Accounting Office.

The CHAIRMAN. But apparently, as the General Accounting Office
is indicating, the ongoing sharing of information has somehow
come to a halt.

Mr. HoPPER. 1 don't believe that that’s in fact true. I've had a
discussion with Gayle Condon of GAO, as I indicated earlier; I had
a telephone conversation with her approximately 2 weeks ago
where we discussed this item. I thougllft at that point that every-
thing was cleared up. As a result of what went on this morning,
I intend to have a follow-up discussion with both GAO and ITMA
to find out exactly what they consider to be the problems and. to
get those resolved, because 1 do not want to restrict anyone from
gacl;:ess to documents and records that they need to perform their
jobs.

The CHAIRMAN. So you are assuring this committee that upon re-
view, all information will be shared with the appropriate parties?

Mr. HOPPER. Appropriate information that they are entitled to
will be shared with them, yes, sir.

hThe CHAIRMAN. You said appropriate information will be

Mr. HopPER. Don’t misconstrue that as meaning that I'm going
to restrict something from them. The items that they're asking for,
they’re going to get. If they want my personnel record, I would pos-
sibly have a little difficulty providing that to them; but if it has to
do with what they are engaged in, it will definitely be made avail-
able to them.

The CHAIRMAN. Last year, the BIA awarded a self-determination
contract to the Red e Tribe to perform an audit of BIA’s han-
dling of the Red Lake trust funds. We have received word from
that tribe that the BIA has, since the award of the contract, gone
to great lengths to pressure the tribe to withdraw the contract.

0 you oppose this audit contract?

Mr. HoPPER. I have no idea about anyone trying to put pressure
on the tribe. I'm going to ask Jim Parris, the Director of OTFM,
to respond to that. He’s much more up on that one than I am at
this point.

The CHAIRMAN. Mr. Parris.

Mr. PARRIS. Mr. Chairman, I am aware that there was a contract
awarded to the Red Lake Tribe for this audit, and the last word
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I had was that the audit was proceeding. We had arranged for
records to be transferred to the Eed Lake Agency. I am not aware
of any attempt to halt the contract. We can do some research with
the Minneapolis Area Office and the Red Lake Agency and get back
to you on that.

e CHAIRMAN. I would appreciate that, because unless someone
is speaking out of turn, without authority, that's the impression
:lhat we get from the tribe, that they have been pressured to with-

raw,

Since you are there, Mr. Parris, were you in favor of the creation
of the ce of Special Projects?

Mr. PaRRIS. I asked for assistance from the Deputy Commis-
sioner’s office related to the reconciliation project since it was such
a time-consuming effort and I was unable to devote the level of at-
tention that I felt was needed to operations and to the reconcili-
ation1 tproject both. They were just too much for me to handle by
myself,

I asked the Deputy Commissioner for assistance, and his pro-
posal was to initiate the special projects team to focus on this. I
did support that assistance that he was able to provide. I needed
the help.

The SHAIRMAN Ms. Erwin, may I ask you a few questions?

Ms. ERwWIN. Certainly.

The CHAIRMAN. Are you still on the staff, or is your resignation
effective?

Ms. ERWIN. Yes; I am still on the staff. It will probably be effec-
tive on Friday.

The CHAIRMAN. On Friday?

Can you tell the committee the most critical problems that
OTFM is facinﬁein accounting in managing the trust funds now,
and what can done to resolve these problems? I ask you as a
professional.

Ms. ERWIN. Our basic problems are stafﬁng{and systems. I think
this has been brought out in various reports. You mentioned whole-
sale firing of the staff, or something. We have a very competent,
dedicated staff. They are there long hours and they really care
about the Indian people, but our problem ig that we don’t have the
adgguate staffing. We have a workload analysis that states that we
need 82 people. We have the reorganization plan to support the
workload analysis. Currently we have 51 authorized positions; of
that, 45 are filled. We have 6 of those detailed to the special
projects team, and as a result we are somewhere down in that 39
arealfor a workload analysis for which we think we need 92 [sic]
people.

So it is virtually impossible to perform at the level that should
be expected as a fiduciary with those types of restraints.

The other problems are systems. We definitely need to improve
the systems, and that is part of the strategic plan.

The CHAIRMAN. In the fiscal year 1993 Appropriations Act we ap-
proved 90 positions.

Ms. ERwIN. Correct.

The CHAIRMAN. And of that, you have only 39?

Ms. ERWIN. That is correct.

The CHAIRMAN. Mr. Hopper, how can you explain that, sir?
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Mr. HoOPPER. It is my understanding that for 1993 we have ap-
proximately 51 positions, and for 1994 it is to go up to the 90-
range, though it's not currently at the 90.

In order to clarify that, to make sure of the actual numbers, [
will provide that for the record.

{Information to be supplied not available at time of printing.]

The CHAIRMAN. Am I to conclude from Ms. Erwin's statement
that this office is not on your high priority list?

Mr. HoppPER. No, sir; that’s not what you may—I would prefer
that you not conclude from that statement.

The CHAIRMAN. If 90 positions are approved, as you have indi-
cated, and 51 are in place—although, according to Ms. Erwin’s cal-
culation, there are 39 in place——

Mr. HOPPER. Well, there are also some hirings going on. I have
released the selection on the Chief of the Investments Division. We
have some accounting technicians that we are in the process of hir-
ing. We have a computer specialist that we’re hiring. All of those
have been approved to proceed on.

There are some people on the staff who are working on the rec-
onciliation effort over in the Special Projects Office who would be
working on the reconciliation effort even if they were under Mr.
Parris’ direct supervision.

The CHAIRMAN. Ms. Erwin, the committee has been advised that
Eou have not only been performinﬁ the OTFM Deputy Director job,

ut you have also been handling the work of the vacant Investment
and Accounting Chief position.

Now, when you leave this Friday, who will be managing these
functions? Are there people in place?

Ms. ERWIN. I think that question would be better answered by
Mr. Hopper.

The CHAIRMAN. Do you have someone in place or in training to
take over?

Ms. ERWIN. Not currently, but 1 believe that would become a
management question for Mr. Hopper.

Mr. HOPPER. I have currently approved the hiring of a division
Chief for the Divigion of Investments. It will take some time for
that individual to come on board. In the meantime, we still have
staff in place, and we have Mr. Parris who is there.

I think it 18 also important to know that Ms. Erwin and I are
having ongoing dialog regarding her impending departure, and we
are hopeful that within fie next couple of days we are going to be
abltl’a1 to reach an agreement and that she will be able to stay on
with us.

The CHAIRMAN. The committee has been made aware that a com-
guter contractor’s modification to OTFM’s accounting system went

ad just before the contract ended, with the result that four BIA
area offices have not had any accounting services for over 2 weeks.
I believe that on May 28, Phoenix closed up, and on June 1, Aber-
deen went down; and then Billings and Portland.

What actions did OTFM management take to solve this problem?
Did OTFM receive any support from BIA on this? Ms. Erwin?

Mr. HOPPER. Regarding the support issue, I can assure you that
I am aware of the situation that developed out in Mr. Parris’ office
regarding this particular issue. We brought Mr. Parris in last week
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gnd met with staff, to include the contracting side of the house, to
work out any problems that we may have with that issue. For any
further detail with regard to how we’re progressing with ensuring
that the systems are operating at the area level, 1 will turn that
over to Mr. Parris to answer.

Mr. PaRRIS. The impact of the system breakdown caused some
accounting entries not to be recorded in our general ledger account-
ing system in Albuquerque, but the information was being recorded
in the subsidiary accounting systems at what we call the IIM sys-
tem, for the individual Indians. That data allows us to invest the
money and to account to the account holders individually.

We were trying to gain access to the contractor to accomplish the

rogramming to correct the deficiencies in the system that was
geing utilized to do an automated interface between the two sys-
tems that we were trying to maintain, and the Office of Data Sys-
tems in the Bureau of Indian Affairs was unable to provide that
programming. They were involved in discussions last week with us
and with contracting in trying to work out the details of how we
could gain access to the contractor so that they could learn enough
about the programs to be able to do the fixes themselves.

Currently, it’s my understanding that the paperwork is supposed
to be ready within the next day or two that would allow us to gain
access to ti;e contractor and go on and accomplish the fixes.

The CHAIRMAN. Mr. Hopper, the committee has been told that
the Department has put a freeze on any contracts for systems to
improve trust fund investment. I would like to know why, because
we have been told time and again that one of the major weaknesses
in this whole area is in the area of investment.

Why is this freeze?

Mr. HoPPER. The final determination as to where we should go
with any systems development is going to be tied very closely to
the decision made as to what happens to trust funds management,
investments, and accounting. So there has been a delay pending
the GAO report, and then a final decision regarding how we're
going to proceed.

The CHAIRMAN. And at the present time you are investing about
$100 million, are you not?

Mr. HOPPER. Yes, sir.

The CHAIRMAN. Do you want to improve that?

Mr. HOPPER. Yes, sir.

The CHAIRMAN. But we are not going to do that?

Mr. HOPPER. At the present time, we just feel it would be best
thattwe delay any final decision regarding the systems develop-
ment.

The CHAIRMAN. How long will this delay be? :

Mr. HopPpER. It will depend on how quickly the General Account-
ing Office gets out the report, and the new administration, along
with the new Assistant Secretary, can make a final determination
on which way we will proceed.

The CHAIRMAN. GAQ says that in order to come forth with a
completed report by December of this year, it would require full co-
operation. Are you going to provide that?

Mr. HOPPER. Yes, sir; I am. I assure you, Mr. Chairman, that I
will provide full cooperation to the General Accounting Office.
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The CHAIRMAN. Well, as you must have noted, this committee is
very much concerned about what is happening here. As statements
have been made, this sad situation has been in existence for many,
many decades. Sadly, you have inherited this, and I hope that we
can work together to resolve this matter and not have it continue
for another 165 years.

I am certain you will agree that as trustees, we owe that much
to the Indians. The record so far has been dismal, at best, and at
times unbelievably negligent.

So I hope we can do something about this,

So we will be calling on you and we will be requesting that you
keﬁ) us apprised of what i3 going on.

r. HOPPER. Yes, sir.

The CHAIRMAN. I hope that your review of documents will be car-
ried out expeditiously. I hope you will give OTMF a little higher
priority. You had 90 positions, but you decided to fill 51. That
doesn't speak too highly of your priority list, but I hope we can find
improvements,

e thank you very much, Ms. Erwin, Mr. Parris, Mr. Hopper.

Ms. Erwin, we wish you the best in your retirement—you’re not
retiring, are you?

Ms. ERWIN. No thank you.

Tl;;a CHAIRMAN. So we may be seeing you again. Thank you very
much.

Cl?V_ith that, the committee is adjourned, subject to the call of the
air.

[Whereupon, at 12:32 p.m., the committee adjourned, to recon-
vene at the call of the Chair ]
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ADDITIONAL MATERIAL SUBMITTED FOR THE RECORD

PREPARED STATEMENT oF HoN. BYRON L. DoOrGAN, U.S. SENATOR FROM NORTH DAKOTA

Mr. Chairman, the Bureau of Indian Affairs [BIA] is charged with managing over $2 billion
in tribal and individual Indian tust funds. These funds are derived from Indian 1rust resources,
and from compensauon for ireaties and agreements with the federal govemment. It is uncon-
scionable to have these funds subject 10 mismanagement by the federal govemment.

The Savings and Loan scandals of the past decade rightfully incensed the Nation because
the thrift industry negiected their fiduciaty responsibility 1o their customers. And yet, in the
situation before us, we have the federal govemment itself involved in mismanagement of funds
belonging 1o some of our neediest citizens. Last year, in a report enutled Misplaced Trust, the
House Govemment Operations Subcommiltee on Environment, Energy and Natural Rescurces
stated the BIA’s ‘‘supervision and control of Indian trust funds is not uale to fulfill the
government’s fiduciary duties to Native Amencan beneficiaries of the trust.™ They concluded
that the management of the trust funds was a "'natonal disgrace.”

The Turde Mountain Band of Chippewa Indians from Nonh Dakota is one of several plain-
tiffs in a lawsuit on this exact issue. That litigation involves the BIA mismanagement of the
Pembita Judgment Fund, which it has held in trust since 1982. The Tribe is currently awaiting
the results of an audit performed by an outside accounting firm to determine if the BIA is guilty
of nonfeasance, malfeasance, or both. Pending the outcome of this audit the Tribe has a motion
for further discovery into BIA records. When the Turtle Mountain Band of Chippewa has to
resort ko lawsuits against a governmem agency—whose sole purpose is advancing snd assisting
Native Americans—to protect its own assets, it is indeed a **national disgrace.”

Last year, | was Chairman of a Congressional Task Force on Govemrnent Waste. Our repont
referenced indepenident audits of the BIA which found that the agency was unable to account
for 10% (around 395 million) of the funds it manages. We also quoted an Office of Manage-
ment and Budget official who—when referring to the BIA mismanagement—stated "'there’s no
suitable accounting oversight, no national financial management systern . . . The current systemn
is like an ATM {cash machine) for BIA employees.'* I wiolcheanedly agree that reform legisla-
tion in this area is needed

Mr. Chairman, it is for these reasons, that I thank you for introducing this bill and holding
these hearings. By requiring the BIA 1o oblain an appropriate rate of interest when investing
individual Indian money accounts, provide the wribes with greater options for investments, and
establish minimum standards for operation, the bill will place responsibility on the BIA 1o effec-
tively manage these assets

This issue is obviously of extreme importance to Native Americans. | look forward 1o work-
ing with the Committee and the full Senate on this imponant legislation.

PREPARED STATEMENT OF HoN, MIKE SYNAR, U.S. REPRESENTATIVE FROM OKLAHOMA

Mr. Chairman, thank you for this opportunity 10 appear and testify in favor of S. 925, the
Native American Trust Fund Accounting and Management Reform Act of 1993. This measure
is identical to HL.R. 1846, which I introduced in the House of Represematives on April 22, 1993,
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Enactment of this measure will promote reforms of the Indian Trust Fund which are long over-
due, and I am here to lend the bill my strongest support,

The Native American Trust Fund Accounting and Management Reform Act was the product
of more than four years of investigation and oversight by my Subcommiuee. The purpose of
the Subcommiltee investigation was to review and evaluste the Buresu of Indian Affairs’ effons
to identify and correct chronic management deficiencies thai have plagued the Indian Trust
Fund program for decades.

Mr, Chairman, the Bureau has repeatedly failed to fulfill its fiduciary duties to the bene-
ficianes of the Indian Trust Fund. The Bureau's management of the Indian Trust Fund has
been—and unfortunately continues 1o be—%_mss! inadequate in numerous imponant respects,
The Bureau cannot accurately account for Trust Fund monies. It cannot even provide accoum
holders with meaningful penodic statements on their account balances. It does not consistently
and prudently invest trust funds and pay interest to account holders. It does not have consistent
written policies or procedures that cover all of its trust fund accounting practices. Under the
management of the Burcau of Indian Affairs, the Indian Trusi Fund is equivalent to & bank
that doesn’t know how much money it has.

Fortunately, inauentive and indifferent leadership within the Department of the Interior, which
has worsened the scope and severity of the gross mismanagement by the BIA headquarters staff,
may be a thing of the past. Under the leadership of Secretary Babbitt and Assistant Secretary
Bonnie Cohen, I think we now have underway a sincere and committed effort to reform the
Bureau and the Department. But it will take the collective efforts of the Adminisiration, Con-
gress and the Native Amernican community to sustain and support that reform effort.

Mr. Chaimman, as you know, this legislation requires the Secretary of the Intenor to invest
and pay interest on Individual Indian Money (IIM) funds held in trust by the federal govem-
ment; it authorizes demonstrations of new and innovative a ches for the management of
Indian Trust Funds; it clarifies the trust responsibility of the United States with respect to Indi-
ans; it establishes a program for the training and recruitment of Indians in the management of
trust funds; and, it requires an accurate periodic accounting of Indian Trusi Funds to the account
holders. Its enactment is essental to reform longstanding mismanagement of the Indian Trusi
Fund and to give the 300,000 Nauve Americans for whom the Burcau of Indian Affairs holds
money in trust a greater say in the management of their affairs.

Mr. Chairman, you undersiand beuer than most that the system of trusteeship and federal
management of Indian funds is deeply rooted in Indian-United States history. Treaties are the
first and probably most important means by which trust funds were held by the United Stazes
for the benefit of individuals or tribes, While the earliest treaties did not provide that the United
States retain funds in trust for the tribes, in 1820 the federal govemment adopted the policy
of holding tribal funds in trust.

Later, the role of trustee was delegated to the Secretary of the Interior. Since 1918, the Inte-
nor Department’s Bureau of Indian Affairs [BIA) has had the legal amhority to invest Indian
Trust Funds. In 1938, the Bureay decided that all Individual Indian Money ) funds would
be invested and managed by its Agency Offices. Since 1966, the BIA’s Branch of Investment
has pooled all IM accounts for investment purposes. The Bureau locates interest eamed on the
invesiment pool (o individual accounts.

In April 1992, the House Committee on Govemment Operstions unanimously approved a re-
port based on a three year investigation by my Subcommittee of the BIA's mismanagement
of the 32 billion Indian Trust Fund. That report, House Report 102-499, demonsirated that the
BIA's disgracefully indifferent supervision and control of the Indian trust funds has consistently
failed to exercise its responsibility and has failed all reasonable expectations of the tribal and
individual account holders, Congress and taxpayers.

The Indian Trust Fund is more than balance sheets and accounting procedures. These monies
are crucial to the daily operations of Native American tnbes and a source of income to lens
of thousands of Native Americans. Although it should go without saying, it seems forgotten
that these funds do not belong to the Burcau—they belong to tribes and individual Native
Americans. We are simply the trusiee, and a pretty poor one @ that. Sadly, the Bureau of Indian
Affairs has failed to fulfill its fidociary dutes to the beneficiaries of the Indian Trust Fund.
The Comminee on Government Affairs’ report outlined these problems and made numerous rec-
ommendations to improve the management of the Indian Trust Fund and thereby improve the
protection of the sccount holder

Financiel management problems in the Bureau of Indian Affairs’ management Trust Fond
have been neglecied for decades. There is & continuing crisig in the management of the Trust
Fund that can only be cured by radical changes in lead organization, accouniability and commu-
nication by the Bureau of Indian Affairs and the Department of the Intenior.

The real losers in the mismanagement of the Indian Trust Fund are the Tribes and the indi-
vidual Indizn account holders. These account holders are being victimized by the federal gov-
emment. Yet they have had no recourse except to the very agency that is responsible for their
predicament.

The legislation before the Committee today was designed to correct these deficiencies. It was
prepared with the advice and counsel of many Native Americans and tnbal officials. It does
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not contain all the answers for correcting the manifest difficulties pretented by the current mis-
management of the Indian Trust Fund. For example, it does not establish a procedore for direct-
'mg setilements for accoum holders caused by past mismansgement by the Burcau of Indian
Atfairs; this i3 because the dimensions of such losses and any potential setements will not
be known until many of the existing accounting problems are corrected. However, the Act does
provide a good stanting point for discussion and dialogue on that subject.

Here is summary og wha! the Native American Trust Fund Accounting and Management Re-
form Act of 1993 will do:

Title | amends 25 U.S.C. 162a with the same language as contained in the Native
American Trust Fund Equity Act of 1991, H.R. 1756, which I introduced on April
10, 1991. The measure wouﬂi require the Secretary of the Interior 1o invest in a pro-
ductive manner and to pay interest 10 account holders. It will hold the Secretary ac-
countable for any failure to prudendy invest funds held in trust for individual Native
Americans, Moreover, it will amhorize the Secretary of the Interior 1o pay lost interest
resuiting from pasi BLA failures to properly manage IIM invesiments.
‘This legislation reinforces our moral and ethica) obligations to Individual Indian Mon-
ies account holders. By its enactment, Congress will create the authority for the Sec-
retary of the Intenor to honor the federal government’s fiduciary responsibilities w
Native Americans; however, any expenditures under such anthonty will be subject 10
the annuaj appropriations process.
Title II authorizes demonsiration programs that will give Indian wibal governments
greater contro} over the management of their tribal and individual Indian funds held
in trusy by the United States; involve tribal govemments in instructing the Secretary
to invest tribal and individual Indian trust funds in & manner that will promote eco-
nomic development in Indian trust communities; and demonstrate how the principles
of Native American self-determination—principles we strongly support—can work
with respect (o trust fund management.
Tide I tracks the Govemment Operations Committee’s recommendations 1o clarify
the trust responsibilities of the United States.
Title IV authorizes the Secretary 1o esuablish a program to assist Indians obtaining
expenise in the management of their trust funds.
Title V requires the Secretary of the Inlerior o accurstely account for the daily and
annual balances of Indian Trust Funds, 10 provide Indian Trust Fund account holders
f\:rjilh periodic stalements of account balances and 1o obtain an annual audiy of such
nds.

The scope and severity of the gross mismanagement by the BIA headquanters staff histori-
cally has been made worst by inattentive and indifferent leadership within the Bursau of Indian
Affairs and the Department of the Interior. This type of trust fund mismanagemem would never
be tolerated in other, similar federal trust activities. Indeed, if bankers and privaie trustees han-
dled lgeople's money the way the Bureau has handled Native Americans’ trust funds, we would
pm them in jail. t thisazas taken place in the administration of the federal govemmem’s
sacred trust for Native Americans can only be described as a national disgrace.

The trust of the Congress, the 1axpayers—and most importantiy—the tribes and Individual
Indian Money accounmt holders has been misplaced in the Pureau of Indian Affairs. BIA has
failed us all in the ommance of its dutjes.

Mr. Chainmnan, clearly, the responsibilities imposed by Treaties, statules and the courts have
established a complex ser of responsibilities for the BIA. However, acoounting for the daily
and annual balances of the Trust Fund has been a comvinuing poim of controversy and rightful
cniticism of BIA management. There are hundreds of thousands of Native Americans who look
to the BILA for the help, understanding and cooperation. They deserve leadership, They deserve
support. They deserve accountability. They deserve a fair shake, honest and competent adminis-
wrauon from there govemment. They deserve to have greater control over their own destny.
They deserve the enactment of Native Amenican Trust %und Accounting and Managemem Re-
form Act of 1993,

I first introduced this legislation as HR. 6177 on October 10, 1992 to provide my colleagues
an opportunity 1o sudy the measure and 10 provide the Native American community, including
iribal leaders and represematives of Indian Trust Fund account holders, an opporturity 1o con-
sult with Congress and the Adminisiration on the implications of these importamt changes in
the relationship between Nalive Amenicans and the federal government. After nearly six months
and a broad set of discussions, the reaction 10 these proposals has been overwhelmingly posi-
tive. I deleted the original Title III from last year's bill, which authorized demonstration pro-
grams 1o promote the developmem of energy resources on Indian lands. That Title was modeled
afier the provisions relating 1o Indian natural resource development contained in HR. 776, the
?4::1%1}1;% ergy Strategy, which was enacted as P... 102486 and became law on the October

The only new matter included in this measure is Title V, which specifically requires the Sec-
retary of the Inerior 10 account for daily and annual balances of Indian Trast Funds, 10 provide
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Indian Trast Fund account holders with periodic statements of account balances and to obtain
an snnual sudit of such funds. This new requirement operates on the simple principle that infor-
mation is power. The sooner the Secretary is required by statute to account for and repont ac-
count balznces, the sooner the Department and BIA will wke the steps necessary to correct
longstanding financial management problems and promote s setlement for account Josses
caused by the Burcau’s past mismanagement.

Mt. Chairman, the time has come to enact the Native American Trust Fund Accounting and
Management Reform Act of 1993, I look forward to working with you and the Commitiee on
Indian Affairs, as well as my colleagues in the House, to ensure its rapid enacument.

PREPARED STATEMENT OF Bruan P. CROWLRY, DIRECTOR, PLANNING AND REPORTING,
ACCOUNTING AND FINANCIAL MANAGEMENT DIVISION, GENERAL ACCOUNTING OFFICE

We are pleased to be here today to discuss the management of the Indian trust funds by
the Burcan of Indian Affairs (BIA).

Mr. Chairman, on two occasions last year, in July and August, we testified before this Com-
miltee on BIA's management of the Indian trust funds. Our testimonies addressed the nature
of BIA’s past problems, the status of its trust fund reconciliations, and actions BIA might take
to improve trust fund operations. My statement today will discuss BIA actions to comect past
problems since our testimonies last year, problems that still need to be addressed, and our com-
men;s on S. 925, the Native Ametican Trust Fund Accounting and Management Reform Act
of 1993.

By way of background, T will first summarize the problems and the needed actions that have
been recommended to overcome the problems.

As you know, the Secretary of the Interior is directed by law to manage Tribal and Individual
Indian Monies (IIM) trust funds. BIA, through its Office of Trust Funds Management (OTFM),
is responsible for carrying out the government’s fiduciary responsibility of ensuring that proper
control and accountability are maintained over each trust account. The OTFM, located in Albu-
glfl‘grquc. New Mexico, oversees trust fund operalions at BIA's 12 area offices and 93 agency

ices.

In fiscal year 1992, OTFM was responsible for managing and accounting for about 32 billion,
representing approximately 1,880 wibal and 288,000 IIM rtrust fund accounts. At fiscal year-
end 1992, reported receipts totaled almost $550 million and disbursements totaled about $500
million. Tribal and IIM accounts had reported balances of $1.5 billion and $440 million, respec-
tively. The balances in the trust fund accouniz have accumulated in part from paymenis of
claims, oil and gas royalties, land use agreements, and investment income.

In summary, BIA has had difficully in fulfilling its fiduciary responsibility to ensure that
proper control and accountability are maintained over each trust fund account. BIA's record has
been so poor that the Office of Management and Budget (OMB) has placed trust fund account-
ing on its high-risk list. Qver the years, countless audit reports and internal studies have detailed
s litany of problems in BIA's control and oversight of these accounts.

The audit reports have inchiled recommendations to BIA 1o

—develop wrilten policies and procedures for the conduct of trust operations,
—periodically reconcile account balances,

—artange for periodic andits of trust fund operations,

-—provide periodic statements to account holders, and

—arrange for training of personnel involved in trust operations.

In our August 1992 testimony, we said that OTFM cannot correct BIA's trust fund manage-
ment problems in isclation from other Bureau and Deparunent components. For example, the
Buresu of Land Management and the Minerals Management Service (MMS) are responsible for
the trust-related funcuons of land and lease management, and oil and gas royalty collections
and accounting, respectively. The cooperation of these organizations is essential to correcting
BIA’s wvrust fund management problems.

We suanied further that, to effectively address long-term trust fund management probiems, BIA
needed 1o develop a comprehensive strategic plan for addressing every aspect of its trust fund
operation, including interfaces between other systems and operations that impact trust fund ac-
counting. We also advised BIA officials about how the Chief Financial Officers Act of 1990,
Public Law 101-576, can provide a framework 1o use for improving trust fund management.

Status of Trust Fund Improvements
Since our testimony last August, BIA has made some progress in making short and long-
term trust fund management improvements. Some examples follow.

~—In January 1993, BIA issved an advance copy of its strategic plan for trust fund

financial management improvement. Due to the scope and complexity of its trust fund
management problems, BIA divided the strategic plan into two phases. Phase T covers
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improvements needed within OTFM, whereas Phase 1T of the plan, which is gill being
developed, is to cover improvements in organizations outside OTFM.

—Interest on MMS cil and gas collections, which had not been distributed to account
holders since 1985, was distributed to ail but the Navajo tribe during the past year.
The Navajo funds are available and are to be distribmed pending the outcome of a
review by the tribe's accounting firm of BIA's computer program for distributing in-

come.
—OTFM has brought its fiscal year 1993 systems reconciliations backlog up-to-date,
with a few exceptions. According 10 OTFM, the trust fund general ledger accounis
are being reconciled to their Treasury accounts and Investments subsystem accounts.
In addition, the IIM subsystem accounts are being reconciled to the general ledger
at most arca offices. Those areas having difficulty are receiving assistance from
OTFM.

—In response to our recommendation that BIA conduct an organization snd staffing
analysis, OTFM contracted for a workload analysis of OTFM, which was completed
in November 1992 and presented to BIA.

In November 1992, BIA management created an Office of Special Projects to oversee the
trust fund reconciliation project and develop phase I of the stralegic plan. OTFM reisined re-
sponsibility for routine trust fund operations and the short-term trust fund improvement projects.
The following has occurred with regard to the trust fund reconciliation project.

—In March 1993, the Department directed the Office of Special Projects to focus its
attention almost exclusively on the wibal reconciliation project and mandated that the
work be completed by March 1994. The Director of the Office of Special Projects
has developed an ambitious plan to accomplish the tribal reconciliation work by that
dale.

——A leam consisting of BIA, Department, and Inter-tribal Monitoring Association rep-
resentatives was formed to explore seilement or other altematives to reconciling the
M accounts, whose reconciliations were halied in February 1992 primarily due to
missing recerds and the potential cosis of reconciling & large number of small ac-
counts. To date, the leam has had two meetings.

Problems That Still Need to be Addressed

In spile of this progress, we have identified a number of concems affecting trust fund man-
agement improvemnent and reconciliation project. As we testified last year, BIA recognized the
seriousness of its problems, but was making only limited progress in addressing them. Cut-
rerily, there are a number of areas where progress is lagging. Some examples follow.

—Implementation of Phase I of BIA's strategic plan is on held until the new adminis-
tration has time for review and comment. Development of Phase I of the plan is mov-
ing ahead siowly due in pant to a Department directive to focus prionty attention on
the tribal reconciliation project.

—OTFM prepared a reorganization plan which would increase its staff from 51 o
90 positions. However, OTFM’s reorganizalion has not been implemented because the
Department is considering out-sourcing some OTFM functions included in OTFM's
reorganization plan.

—BIA management created the Office of Special Projects 1o oversee the reconciliation
project and reassigned six OTFM staff and $8.4 million to the Office. We believe the
timetable of March 1994, which the Department has established for completion of the
reconciliation, may be unrealistic given the volume of records to be reviewed and time
required to search for missing documents.

~—In addition to losing staff to the Office of Special Projects, BIA has not filled cer-
tain key OTFM vacancies, such as the Investment and Accounting Chief positions.
As a resuit, OTFM has not been able to implement pilot tribal invesiment programs.
Tribes are expressing concem about implementation delays for the investment pilots.
—OTFM has developed an inventory of needed written trust fund policies and proce-
dures but the policies and procedures have not yet been developed.

Since January 1993, the administration has moved slowly in making key BIA appointments.
Neither the Assistant Secretary for Indian Affairs nor the position of Deputy Commissioner for
Indian Affairs have been filled. In the inteiim, the previcus adminisiration’s Assistant Secretary
for Indian Affairs remained in that position and also several members of the previous manage-
ment team have served as Acting Deputy Commissioner for Indian Affairs. In addition, OTFM's
Deputy Director has resigned effective June 23, 1993, leaving another key vacancy to be filled.

S. 925 Reforms

The Native American Trust Fund Accounting and Management Reform Act of 1993 (S. 925),
the subject of today’s hearing, mandates manﬂ); of the improvements recommended in BIA audits
and contractor studies. Among other things, the proposed legislation
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—reaffirms the trust responsibility of the United Siates and insiructs the Secretary to
provide (1) adequate systems for accounting, (2) adequate intemal controls and peri-
’ odic timely reconcilistions, (3) account holders with meaningful, periodic statements
of their accounts, and (4) periodic statements of performance and an annual audit of
the trust fund accounts;
—reaffirms that the government's trust respoasibility includes the funds denved from
the use and sale of leased lands, judgments, mineral leases, oil and gas leases, timber
permits and sales, and water resources; and
—requires that the Secretary establish a program 10 assist Indian people 1o obtain ex-
pertise in the management of trust funds, including outreach agreements with financial
institutions 1o provide classroom training, intemships, and employment opportonities.

The Department of the Interior has been responsible for performing most of the functions
specified in S. 925 all along. The proof of whether the Depanment will carry out the provisions
of S. 925 will be in the new administration’s execotion of these initiatives.

Adequate staffing, the filling of key positions, and the sy of senior Department and Bu-
reau managers are tmportant elements to fixing BIA's trust fund problems. These problems took
many years to develop and even with concerted effort, sufficient siaffing and funding, and the
sirong support of Department and Bureau management, the Congress, and OMB, these problems
will take time 10 correct.

Mr. Chajrman, [ wish to thank the Commitiee for the opporunity to testify on our work and
on this imponant legislation. This concludes my remarks. [ would be happy 1o answer any ques-
tions you or Members of the Committee may have at this ume.

BRIAN P. CROWLEY

M. Crowley is the Director of Plamning and Reporting in the Accounting and Financial Man-
agement Division (AFMD) of the General Accounting Office (GAQ). Before joining AFMD,
he was the Senior Associate Director responsible for directing GAO's work on food and agri-
culre programs.

Since joining GAO in 1962, Mr. Crowley has worked as an Associate Director in the former
Federal Personnel and Compensation Division responsible for GAO's work on federal pay and
retirememt gystems, as well as morale, welfare, and recreation programs for federal employees.
He was also an Assistant Director in the former Community and l%conomic Development Divi-
sion, in charge of the Environmental Protection Agency audit site and later the Agriculire sudit
site.

Mr. Crowley ﬁnduatzd cum lasude from Fairfield University, Fairficld, Connecticut, in 1962
and received a B.B.A. in Accounting. He participated in the Civil Service Intergovemmental
Affairs Fellowship Program in 1971 and auended senior exeanive education programs at the
Federal Execntive Institute in 1978 and the Dartrnouth Instiute in 1988. Mr. Crowley is a CPA
(Virginia) and a member of the American Institute of Certified Public Accountants. He received
the Wall Street Joumal Award for scholastic achievement, the Virginia Society of Certified Pub-
lic Accountants Gold Medal Award and nurnercus GAO awards, including the GAO Carecer De-
velopment and GAO Distinguished Service Awards and the SES Menloricus Executive Award,

PREPARED STATEMENT OF WOODROW Ho:PER ACTING DepPuTY COMMISSIONER OF INDIAN
FFAIRS

Mr. Chairman and Member of the Committze, I am here today to discuss Senate Bill 925,
The Native Amenican Trust Fund Acoounting and Managesnent Reform Act of 1993. This bill
is the companion 1o the House H.R. 1846 introduced b{n ongressman Synar on April 22, 1993.

As the itiee is aware the reconciliation of the Indian trust fund accounts and the devel-
opment of a policy for fuwre trust funds management are among the most visible issues facing
the Department of the Interior and the Bureau of Indian Affairs. _

The Department and the Bureau of Indian Affairs have made improvement of Indian trust
funds management a high prionty.

We are continuing with Arthur Andersen & Company in the reconciliation of tribal trist ac-
counts and development of automated trust sysiems reconcilistion pursuant to the method jointly
developed by the Depantment, the Office of Management and Budget (OMB) and triba} rep-
resentatives.

In addition, the Commitiee should be aware that the Depariment’s Individual Indian Monies

study Team is meeting to develop an acceplable, cost effective approach by September
30, 1993 for reconciliauon of the IM accounts.

In testimony before the Committee on January 25, the Secretary questioned whether the BIA
should be devoting substantial resources to developing a capacity for funds management that
already exists today, both in other federal agencies as well as in the private sector. Since that
time, information from tribal representatives, Congressionsl staff, OMB and cther interested par-
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tica had led the Department to conclude that we should thoroughly explore whether the Indian
trust funds mansganent functions should be transferred owt of the T

Representative Michael Synar’s recent requeat of March 11 to the U.S. General Accoumting
Office (GAO), 1o conduct an in-depth review of tranaferring Indian trust funds management
from the Department of the Imerior providea an excellent basis and wehicle for this dialogue.
As you know, that review is designed to study the various allernatives to the BIA that exiant
both within and outside the govemment, and repont back to Representstive Synar on the find-
ings. We expect that the GAO analysis will provide panies—and particularly the tribal rep-
resentatives—-with an expert, objective analysis that will serve as basis for s decision most ben-
eficial to the interess of the account holders.

Lat me now wm w the proposed legislation S. 925. We recommend that ensctment of any
legisladon await the completion of the GAO study and the conclusions of the Congress, the
tnbes, and the Depantment resulung from thar study. Obwviously the substance of legislation
could vary significantly, depending on the recommendation as 1o the agency to be performing
the management, and the views of that agency.

We will work with you at that time to develop the appropriaie legislation which could, of
course, encompass significant elemenus of S. 925, At this ume, we would prefer not to provide
specific comments on S. 925,

I will, however, speak bricfly to the concept of demonstration projects. The Department sup-
ports demonsiration projects that enhance Indian self-determination and promote Indian eco-
nomic developmem. The concept of demonstration projects have been an integral pant of the
Bureau's improvement plans for Indian trust funds management In fact, the Bureau has an ini-
tiative for local/regional investment demonstration projects well underway and would be pleased
to work with tribes in selecting other suitable demonstration projects.

We recommend that any legislation provide the Secretary with broad discretion as to which
programs and the number of demonstration programs to be authorized at a given time. Also,
in any legislation the term “*Tribe'* should be defined as Federally recognized tribe,

Thank you Mr. Chairman, this concludes my prepared statement We would be happy to re-
spond to questions you may have,

PREPARED STATEMENT OF JAMES W. BARNES, SENIOR ViCE PRESIDENT & SENIOR TRUST
OFFICBR, BANK OF OKLAHOMA, N.A.

Mr. Chaimman and members of the Committee, thank you for the unity w submit this
statement 1o the record of the June 22, 1993, hearing on S. 925. The Bank of Oklahoma sup-
posts enactment of 5. 925 and its companion bill in the House of Representatives, H.R. 1846.

S. 925 offers an opportunity for more efficient management of Indian trust funds by provid-
ing Indian tribes with increased aul.hori;z and flexibility over them. In doing so, the legislation
enables institutions such as the Bank of Okiahoma o assist Indians in making more efficient
and productive use of their trost funds without compromising their security. Title II of the bill
establishes a Trust Fund Management Demonstration Program that for the first time would en-
able the Bank of Oklahoma to work with Indian tribes and groups of individual Indians 10 de-
velop financial services for collection, disbursement of Indian trust funds. The bill would also
enable us to develop a program, in cooperation with Indian tribes, for the training govemment
and tribal employees in trust fund management.

The Bank of Oklshoma is especially well-guited to assist with the implementation of 5. 925,
should it be enacted, because of its location in a state with one of the greatest populations of
Indians in the United States.

Bank of Oklahoma, N.A., & 2.6 billion dollar institution, is the largest jocally owned financial
instimtion in Oklahoma and is expressly interested in supporting Oklahoma econcmic develop-
ment including Native Americans. Bank of Oklahoma entered the custody and investment man-
agement business in 1910 and currently serves as custodian for over 6.8 billion dollars of assets
and as investment manager for over 2.5 billion dollars. We presently serve a number of Native
American Tribes; Trustee and Investment Manager for the 4.5 million dollar Cherokee Nation
of Oklahoma Money Pusrchase Pension Plan, serving 880 participants and the Cherokee Nation
Industries Profit Sharing Plan, serving over 200 participamts. Bank of Oklahoma also partici-
pates in financing single family residences through Buckskin Construction and Tribal l-{:lsing
Authorities. As a firm located in the original Indian territory we employ 72 native Americans
in our offices state wide.

The “*Trust Management Demonsiration Program,” proposed in 8. 925 will provide an op-
portunity for Native Americans to develop a commitice infrastructure necessary for monitoring
the performance of investment professionals. These **Trust Management Committees'® can bring
value to the tribes through competitive bidding for services and automation of investment proc-
esses. We have found such commiltees 10 be very responsive to their constituents needs, but
retaining the independence to make difficult decisions. Bank of Oklahoma can suppor this Trust
Managemem process through counseling, technology and reponting tools. This bill incorporates
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requirements that are currently common frust busincss practice in both the pnvate and public
se’ctors and will be casily implemented using current business modcls.

If you have any question zbout this or other matters about tribal trust fund managemem on
which you would like our comment, please do not hesitale to conlact me,

INTERTRIBAL MOMITORING ASSOCIATION ON INDIAN TRUST PUNDSE
TESTIMONY OM 8, 925-<«THE HATIVE AMERICAM TRUST FUND
ACCOUNTIMG AND MANAGEMENT REFORM ACT OF 1993

BEFORE
THRE SENATE COMMITTEE ON INDIAN AFFAIRS

June 22, 1993

The Intertribal Monitoring Associaticon on Indian Trust Funds
("ITMA®) is pleased to have this opportunity to testity today on
§. 925, a bill that will increase tribal control over thaeir own
trust funds, as well aa provide a atatutory framework for improv-
ing the BIA‘s management of those funds. My name is Elcuise
Cobell. I am the chair of ITMA, which was established by tribal
governments to provide a coordinated way for tribes to help
improve the managemant of their trust funds. I am also the
coaptroller for the Blackfeet Nation and an IIM account holder.

Baefore I discuss the proposed legislation, I would like to
use this opportunity to express my deep thanks to you, Mr.
Chairsan and to Congressman Synar for the very strong support you
have provided to the tribés in the on-going eftfort to straighten
out the BIA trust fund programn. Over the past two years, we have
been in wvhat seems never-ending battles with bureaucrats who do
not want tribes to have any involvemaent in how their trust funds
are managed, who do not want anyone to examine what has gone con
in the past, or to make whole the trihes and Indians who have
been harmed by the BIA’'s past mismanagement, We would not have
survived those battles or been able to sse the progress we have
were it not for the personal commitaent of you, Congressman
Synar, and Congressman Yates on this issuae.

Almost two years ago, ITMA held its first meeting to develop
a tribally~-developed agenda for the trust fund program. It wag a
historic mesting because it was the tirst time in 150 years that
the Indian account holders actually organized to have input into
the way their trust funde are managed. At that meeting, a
tacilitator asked the participants to put down on a piece of
paper their highest priority for the future of trust funds. When
she put those piece of paper up on the board, the vast majority
of participants asked for increased tribal control c¢ver their
trust funds. The second priority to come out of that exercise
was a request for more responsive service from the BIA, particu-
larly better information to the account holders. We are pleased
to see that both of these priority goals of tha tribal represen-
tatives are addressed in S. 925. Por that reascn, ITMA strongly
supports the legislation and ask Congress to enact it as soon as
possiblae,

I would now like to address each of the major titles in the
bill.
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L. PAYMENT OF INTEREST TO IINM ACCOUNT NOLDERA.

Title I would correct a great lhjustice that exists in the
legislation now applicable to the BIA mpanagement of Indian trust
funds, According to GAO, while the BIA has an affirmative
obligation to obtain appropriate earnings or interast from its
investment of tribal funds, it has no legal obligation to abtain
an approprlate return from its investment of individual Indian
TIM monies. As a result, ac¢ording to GAO, an IIM account holder
who did not Teceive a fair rate of intereat could not wugcesaful-
ly bring a lawsult against the United States for dapages. This
unjust situvaticn results from the wording of the statute, which
when addressing the investment of individual Indian trust funds,
uses the word "may®™ when it should have uszed the word "shall.®
Title I would correct this injustice and wmake 1t retrcactive sec
that individual Indians who waTe danied a fair return in the past
can bring a successful clajim for irt.

a2, INCREAARD TRIBAL CONTROL OVER THEIR TRUBT FUMDS.

on the iasue of greater trikbal control over trust funde, I

want to begin by emphasizing that ths legislation dces not

any tribe to take any actlon. Conslstent with the
principles of self-determination, thosa tribaes that want to
continue thelir present truat fund management Arrangement with the
BIA ara free to do #0. The provisions providing increased tribal
control of their trust funds are applicable only to those tribaa
that choose to use them.

For those tribes that wish to exercise greatar control, the
legislation provides broad parameters on the optional approaches
they can use, rather than trying to list all of the possible
optiona. ITMA strongly supports this approach. At this stage,
it is impossible to know all of the Aifferent approaches tribes
will develop. Therefors, it ia prefaerable to kaep the languvage
as broad as possible in order to promote innovation and creativl~
ty. We think that this legislation will spark a range of cre-
ative approaches that will provide tribas with greater yields and
enable them to use their trust funds to promote reservation
economic development. Mowever, rather than speculating on ways
they will do this, we think the proof will be in the actual new
approaches that emarge in the coming years. Therefore, the
tribes should be provided the flexibllity to shape an approach
that best neaets that tribe’s unigue clrcumstances and objaectives.
Title II provides thia flexibility.

We do have cne recommsnded addition to this portien of the
bill. Several tribes have said that they will want to begin by
putting only a portion of their money into one of the self~
determination demonstration options. Dapending on their experi-
ence during the five year pericd of the demonstration, they nay
want to move soma but not all of their funds from the demonstra-
tion portion back to the BIA managed operation or in the other

72-765 O - 93 - 3
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direction. Praesently, the bill does not provide for such move-
went back and forth between the regular BIA managemant and the
demonstration, We reguest that language be added top permit such
povement., Attached to our testimony is proposed language to that

effect,

By providing the tribes with this broad latitude to be
creative, Congress is imposing new responsibilities on the BIA,
which is chargad with reviewing the plan and determining that it
meets the tast of reasonable prudence. The BIA alse is obligated
to copduct annual sudits to insure the plan is being followed.
Prasently, the BIA lacks tha kind of staff nesded to affectively
perfora thess roles. MNor does it have the FTE positions or
appropriations to obtain this capability, directly or through
contract. Wa urge this Compmittea to encourage the Senate Appro-
priations Committee to include funds in tha FY 94 budget to
enabla tha BIA to <arry out thesa roles. At this point, it ia
our ballief that the BIA would be best off if it were to contract
with a private entity to perfors thase tasks, rather than to
staff up. But regardless of which approach is taken we are
concerned that if tha BIA ia not given the resourcea to properly
carry out its responsibllities under the Act. ons of two things
will happan -- neither of them desirable. Either the BIA will
fall to take action when tribes submit plans, or the BIA will not
be able to bring considered judgment to bear and will end up
approving plans that should not have bean approvad, tharaby
promoting fallure in the demonstration program. We hope both of
these negative options will be avoidad,

Even if the rescurcea are given to the BIA, tribes will be
able to benefit from these self-determination provisicne only if
they are fully and fairly implemented by the BIA. ITMA has
already heard rumblings from the old-line bureaucrats that
Congress can enact legislation to give tribes control of their
trust fundse but the Department does not have to impleament it.
This reflects a such larger problam wa have se#en over tha past
two year® -- very Successful afforts by tha bureaucrate, with the
appareant acquisscence of the new Administration, to eliminate any
tribal involvemant and to revert to the old paternalistic control
of Indian trust funds. I will alaborate ¢n thie sericua problem
and proposs a #clution, at the end of my testimony.

othar than this one addition and our raguest to insure the
BIA properly meats lts responsibilities, we are extremely excited
and pleased by the self-determination demonstration program. Wwe
beliave that many tribes will choose to exarcise their options

under this title.

3. DEFINING THE BIA'S SPECIFIC OBLIGATIONS TO ITS ACCOUNT
HOLDERE .

While wa believe many tribes will use the salf-detarmination
provisions, others will Xeep their monty in the existing aystem.

- =
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Alao, the half billion dollars in IIM money is likely to remain
in BIA msansgement for the foreaseeakle futurs, Since the BIA
Oftice of Trust Pund Management will continue to be neaded, ITMA
strongly supports tha provigions of the proposed legislation that
set out in scome detail what the BIA's cbligations ara as the
trustee of Indian trust funds and what spscific activities it
must carry out to meat these obligations.

Attached to my testimony, as Exhibit B, are the r irements
that the Comptrollar of the Currency imposes by regulations on
all nationally chartered private trust departments. In reviewing
it you will immedjiately seae that the requirements that 5. 925
seaeks to impose on the BIA trust oftice are Par leas rigorous
than those the Federal government imposas on regulated private
trusts. Thus even with the enactment and implemsntation of S.
925, Indiana whose funda are managed by the BIA will continue to
receive far less protection than what is guarantesd to persone
uging private trustees. To put It ancther way, even if the BIA
fully implemented the provisions of Title I1II and Vv, it still
would be turned down if it applied tor certitication from tha
Comptroller of the Currancy. However, We consider the provisions
in 8. 925 a start and urge their epactment. We have bean told by
Departmantal officials that the Department will oppose Titles III
and V becausa they believe it is “premature*. After only a month
in the Departsent, they apparently became convinced that the
answer to the trust funds problems is to move OTFM to some other
Federal agency, such as the Federal Regarve. Yet nelther they
ner the Indian community know how the Federal Reserve operatas.
Nor have they begun to explore the complexities involved in
moving an office such as OTFM that is tled into eo many ways to
other BIA operations, particularly at the agancy and area levels.
We believe that there needs to be careful and through research
and consideration given to this issue. Of course, even once that
haa been done, there Dust ba extensive consultation with the
Indian community. Thus it is the idea of moving OTFM that is
premature.

Last month, GAO, with ITMA’s participation, began a process
to axplere the optlione for the futurs managemsnt of Indlan trust
funde, including moving it to the Federal Reserve, keeplng it in
the PIA but out-sourcing fupctions, strengthening the Bla'as
rapability, ste. The procesa ghould be competed in the Fall. Ho
selection from ameng the options would be made. The information
+ould then he provided to the Indian community for thelr consid-
sration. Given the importancea of the trust funde isaue, prior
segative axperience the Indian community has had when trust
‘uncticons were moved out of the PIA {&.9., the Dove to MM5), and
:he complexity of the igsus, we beliave 1t will ba several years
1t the best before a dacisajon is reached. Even if the deciglion
i8 to move, the nev agency will want an office that is already
eeting basic trust fund requirementa.

-4 -
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Finally, while arguing that there is no purpose in spending
a great deal of money to bring OTFM into compliance, the Depart-
ment has not spant flve minutes trying to figure cut whether in
fact it would be a costl]ly process. The director of OTFM has
indicated in the past that many of these reguirements can be pet

relativaly cheaply.

For thesse reasons, we do not belisve that enactment of
Titles III and V are premature. Rather, it is 150 Years too
late. If this opportunity is squandered, particularly on the
basis of argumente from parsons who have, at beet, a superficial
understanding of these issues, the Indian people may have to wait
another 150 years bafora they sse the sams protections for their
trust funds that are provided by every other trust fund institu-

tion in the country.
LB THE TRAINING COMPONENT.

Finally, we& support ths provisione of Title IV, which will
promote increased developament of Indian capability in the money
management area. Through its legislative actions ovar the years,
Congress has beaen extremely successful in promoting the develop-
nent of Indlian profesaionals in law, education and the health
tield. While the provisions of Title IV are just a beginning, we
believa thay are important first steps in achieving the sazne
success ln the area of soney management, As tribes begin teo
exercise greater control over their funds, and as OTFM develops a
new profeasionalism, there will be a eignificant demand for
Indians with capabllity in this area. The provisions of Title IV
will help to promote the devalopment of this skilled group.

concerns Regsrding Implasmentations.

As the testimpony indicates, we believe the legislation is
directly in line with what the Tribes have reguested and should
be anacted as soon ad posgible. Our concerns, as indicated
above, are about whether the Departuent will implement it proper-
ly. oOur doubts are based on our two years of trying to work with
the executive branch on cleaning up thae trust funds program.

ITMA was established in June of 1991. Over the next 12 months,
we spent the bulk of our time fighting with BIA, Department~leval
and OMP bursaucrats vho had no profeseional capability in the
area of trust funds, As a result, they spent their time protect-
ing their turf by trying to thwart tribal involvement, limiting
inquiries into the past in order te limit the Federal govern-
ment’s liakility, and trying to impose simplistic solutions to
make it appear that they were doing something. They had abso-
lutely no ability or desire to actually provide account heldere
with a true historical accounting or to make the Office of Trust
Funde Management ("OTFM*} work for Indian peopla.

In July of 1992 two very high-level officialas from OMB, with
professional competence in this area, becams involved in our
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eftorts, through the good offices of Congressman Synar and then-
Deputy Commissicner Dave Matheson. For the first time, our
meetings ware intelligent discussions about how to solve trust
fund probiema rather than spending hour after frustrating hour
fighting through bureaucrati¢ rocadblecke. The product was ths
reconciliation plan that we jointly preseanted to you in this
hearing Toom at a mesting you graclously called laat November.
While atill a compromise, that reconciliation plan provided a
much more indepth and sophisticated approach than the superficial
approach the Departmental buresucrats had tried to force on the

Indian pecple.

When Mr. Clinton appeinted Mr. Bruce Babbitt as the Secre-
tary of the Interior, we warae excited and expectant. Bacause of
his ¥ell-earned reputation, we felt certain that the productive
relationship developsd last Fall would only get better and that
we would ba working with thoughtful and caring officlals in the
Dgpartment whe, as new faces, had no akeletons In the closet they
needed to hide and no fear of expusing past errors. We recogniza
that it may be inappropriate to draw conclusions after only five
months. But the past five months have seen & regression to the
situation when we first began, Tribes have been completely shut
oyt of any involvement with the reconciliation or the restructur-
ing of trust funds management, simpllstic solutlons are being
sought to long-standing and complex problens, and the desire to
proteact the governmant has again taken precedent over providing a
true accounting and settlement to the Indian peoplas.

I would like to highlight just a feaw of the sventa of the
past five months. I would like to be able to say that these
problems resulted from the confusion that fregquently accompanies
a transitien, the lack of staff at high levels, or from other
excusable causes that will disappear once the administration gets
fully staffed. But unfortunately they do¢ not appaar to be
transitory problems and I am ¢oncerned that the Department is
heading in a directlon that, if not reversed, will be highly
detrimental to the trust fund progras and could lead ¢ massive
litigation against the Department. This is not to point fingers
or place blane but to provide Congress with the information it
needs to determine how t¢ bast insure the provisions aof S. 92%,
and the gvarall trust responaibhility, are proparly carrled out in
the future.

1. Proposal to Dalets the Appropriations Language
Tolling the SBtatute of Limitations.

Over the past few years, tha Interior Appropriations
act have included language that tolls the etatute of limitations
on c¢laims by account hoiders until the reconciliation apd audit
is completed, becauss onhly then will the account holders be able
to know If they have any <¢laims. Yet in this year’s budget
request, the BIA proposed that this language be deleted, aven
though the reconciliation has just begun. 1If deleted, it would
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effectively take away from the account holdera any legal remedy
for the errors uncoversd during the reconciliation, bacause by
the time The #Irors were discoverad, the statute of limitations
would have already run. Wa assumed that the old-line bureaucrats
thought they could sneak this through during tha confusion at the
atart of a nev Administration. we asked Babbitt‘s ataff to
withdraw this reguest, but they took no actlon, and to this day
wa still have Never been told whether thay Support or JOpposa the
deleted proposal. Fortunataly, we wers told that Congressman
Yates rejected the BIA request and continued to include the
tolling language in the bill his coamittes marked up last weak.

2. Creation and Defense of an Illegal Office.

The sacond axample does not involve just acquieecence
in improper behavior; it involves an active defanse of lllegal
activity. 1In November 1992, the old-line Dapartmental buraau-
crats secratly and illegally created a new offica that took over
a part of the functiona, ataff and dollars from the Office of
Trust Funds Management., Splitting the functions in thie manpar
made no Banagerial sense. The functions could Jjust as sasily
been carriad out within OTFM. However, the bureaucrats were
chreatensd by OTFM hecause its director was willing to work
closely with the tribes and refused to accept pimpliatic solu-
tions to the trust fund problems. But regardless of the manage-
rial wisdom of the office, tha offics was craated illegally in
three different ways:

{a} The bureaucrats moved funds from one office
to another without obtaining the approval of the Appropriatijons
Committees,

(k) The hursaucrats failed to submit the proposed
new office to the Tribal-BIA Recrganization Tagsk Force or ITMA,
in vielation of both organizations’ charters with the Department.

{¢) The bureaucrats viclated Federal law by know-
ingly ignoring virtually every Dspartmental raequlation setting
out the procedures that must be followed when creating a new
oftice.

Enclosed at Exhibit C are memoranda stating that these
violations were done Xnowingly, including one from the present
diractor of OSP, stating that he Knew the actions were illagal
but that hs was forced to do it by Bill Bettenberg.

Again, we assumed that when the Babbitt pecple came on
koard, they would immediately eliminate the illegal office and
punish the bureaucrats who acted illegally. To our disappoint-
ment, the Babbitt appointess made & consclous decision to contin-
ue the office opn the grounds that it did not make & difference if
the office had been created illegally, because it wag now carry-
ing out valuable fupctions on the reconciliation. We doubt that
Secretary Babbitt, in the first few months of hie tenure wanted
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to gend the message that he will tolearats illegal activity go
long as it is functional; but that is what has been done.

Fortunately, tha Houss Interior Appropriations Subcom-
mittea has instructed the Department to close down the illegal
office and put thea functions back under OTFM where they belong.
Untortunately, the bursaucrats who carried cut thess illegal acts
are stili working for the Dapartment and sean as valuable contri-
butors to the new Administration.

3. cutting Off ITMA’s Involvement in the Raconcilia-
tion.

Tha raconciliation plan we jointly prassntsd to you at
the November 1992 meating was developed on the understanding that
the tribes would play a major role in monitoring its jimplementa-
tion. it was only on that hasis that we agread to it, minCe if
improperly ixplamented, it will become a sham. Yet aince Pebru-
ary, we have been completely shut out of any involvement in its
izplementation. We no longer get regular reports on the contrac-
tor's activities or get invitaed to review meetings. In fact, OsP
is prohibited from having any contact with ITHA unless it is
first approved by the Acting Deputy Compiesjioner. Msanwhile the
staff at OSP lack the experience or capability to properly
impleament the reconciliation plan agreed to last Fall. As a
resuit, a reconciliation that may be nothing more than a pretense
of a true accounting is moving forward.

4. The New hdainistration Refuses to Make Any Improve-
Benty in OTFM.

Last year, OTFM conpleted & new organization and
staffing plan. Regardless of where day-to-day responaibility for
the BIA truet funds in placed in the future, OTFM will need key
staff, if nothing alse, to mONitor activities. Over the sport
term, the need for staff to weet thair present responsibilities
is critical. For example, right now, OTFM is investing billions
ot dollars a year without having a hsad of investmsnts. It needs
guality assurance staff today to carry out its part of the
reconciliation and otherwiss insure the integrity of the systea.
Without thasa staff persons, the account holders are not being
gerved procparly and the Pederal government is risking mericus
llability. OTMA's nev organizatjon and staffing plan was ap-
proved by ITMA, the Reorganization Task Force, and the Congres-
sional appropriations committees. If not all of the ataff, at
the very lsast the key managers nesd to be brought on board
immediately. Starting last ysear and continuing into the new
Administration, the Department and OMB have refusad to authorize
OTFM to fill any poamitiona or to cut-source any functiona in
order to upgrade its capability. 1In addition to putting the
program at risk, his failure to act caused the deputy director,
an Indian woman with extengive private trust experience --
probably the most qualified percon to work for the BIA trust
office, to quit in frustration. The cld-liners are now trying to
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drive out the OTFM director -- the only trust fund official who
hag ever tried to work with the tribes and provide an honest
picture of what has happened and what is presently happening in
the trust funds program. In the neantime, accounts holders are
being ill-served by a thin patchwork crew at oTFM.

5. ITMA has urgaed that the BIA mai}l out unadjusted
accounts statements to €ach account holder immediately, ac they
can begin to bring to the BlA’s attention probleme they can
identify. The BIA has refused to do this. At a racent meeting,
an Interior attorney stated that if we send out the unadjusted
statepents, the BlA could be subjected to extensive litigation.
That was givan as a reasocn not to do it.

s, In March, the acting Peputy Commisdioner for
Indian Affaira sent a memorandum to OTFM and OS5P ordering them to
provide no information to ITMA unless and until it is cleared by
BIA Central Office. As A& resylt, ITMA is no longer permitted to
hava direct communication with the offices wva are supposad to bs
working with and menitoring. That pemcrandum has never been
withdrawn, despite our protests. On his weekly etatuse report teo
the acting Deputy Commiesioner, the directer regularly asks
permission to release documents te ITMA (Coples at Exhibie D.)

Reacommendatione foX the Future.

In the last twe or three days before this hearing, 1TMA has
received extensive communication from the BIA and Department,
indicating & desire to work together cooperatively. In fact, I
was invited t¢ a meeting a 7:00 a.m, this morning which I wae
unable to sake, but wa have alsc Desn asked to apsnd all after-
nocn tomerrov mesting with BIA and Department offlciale. 1 anm
sure that thase balated efforta te reach out to ITHA are sincere.
However, based on our expesrience of not just the past five
menths, but of the past two years, we are skeptical that the
Departmant can do this even if it wants. Department officials
have no background in trust fund managenant and, perhape because
of tha many other imsyes oh thair agenda, do not have the tine
and patience to work carsfully through this complex issua.

Ag indicated earliar, GAO and ITMA are in the process of
exploring the possible opticns for tha future management of trust
funds. While Departmental officials have already made their
minds up thet tha trust fund functicons are to be moved to the
Federal Resarve, and are impatient to move, neither GAO nor ITMA
are anywherse <¢lose to having enough information on trust funds or
tha Federal Raserve to even begin to say with any <ertainty
whather this is or is not the correct sclution. Of course what
we or the Departmant bureaucrats think ie irrelaevant seince the
tribal leaders and IIM account holders should have tha Ffinal may
on the futurs Dapagelent Of trust funds, and it will take a lohg
and thorough process bafore they express their pesition. Regard-
less of what the ultimate digposition is, it will be sevaral
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years at tha very least befora any nev option is implemented.

The more immediats iswue facing Congress and [TMA is how to
insure the provisions of 5. 925 are inplemented and how to insure
steady and real improvements ars made in the operatien of Indian
trust funde during this interin period.

Qur recommended scolution to this interis problem is that
Congress should Lnstruct the Department to appoint a special
master, reporting directly to the Secrstary, to oversss OTFM,
(keaping the prsesnt day-to-day director in place) supported by a
board of directors or advisors composed of tribal and private
sector trust officials. This will keep OTFM in the BIA for at
least the time being, will increase Indian i{nvolvement and will
bring in the trust fund capability at the Department level that
has always been nisslng in the pastc.

This recompendatlon is rslated to my OWn personal View about
thae future of OTFM {my long-term view is one that has not bean
ptegented to or represants the view of ITHA or the tribse since
there has not besn an opportunity to begin a consultation pro-
cess). My vievw is based on twe basic premises. Pirst, any
change in the vay trust funds are managed msust be done in a
mahner that promotes self-determination by bringing thea closer
to Indian control and Indian people, not further away. oOnae of my
concerns with the idea of a move to the Federal Reserve is that
the trust funds will now be one layer further away froa the
account holders, in an agency Indiana have no expearience access-
ing. Secondly, it must not fractionate the trust responaibility
any further, since many aspects of trust fund responsibility
would rewain with tha BIA even if QTFM ware transferrad somewhers
else. For example, the transfer of vil and gas responsibllities
to MMS has created hugh and costly problems for the Indlan
pecpla. Therefors, I think the sclution canpot be to simplisci-
cally pick up OTFM and drop it somewhere on the Pederal agency
Bap.

The self-determination title of 5. 925 is a major stap for
these tribaa that wish to exercise it. PFor thosa account holders
whe do not, the long -term dcolution I favor is for Indian trihes
to establish local banks and national investment institutiens to
manage thelr own trust funds and those of the IIM account hold-
sr8. For saxampls, »Y Tribe owns the Blackfest Hational Bank and
we ares beginning to sstablish a trust department to handle,
initially, tribal monies, and then eventually, IIM funda. Alse,
a nunber of gaming tribes as well as the Blackfeet Hational Bank
ara discussing the establishment of various national-level
investment companies to handle pasaive or safs investments and to
engage in targetsd investments to promote Ceservation sconomic
developmant. Mr. Martin Whitman, who is also testifying today,
has besn assisting us think out how to do this, hopefully without
the need for any Federal monsy or legislative autherity.



0

By traneterring trust fund panagement rasponsibilities to
Indian tinancial inatjtutions wa will be prometing mseif-determi-
nation and reassrvation economic development. However, I racog-
nize that it will be a number of yeare bafors 3ll of these
institutiona are in place, though we hopam soma will be on line
soon. Our racommendation tor the interinm period appliea the sane
premises of promoting self-deterzination and avoiding fraction-
ation as much as possibla. As indicataed, it calls fer Congrass
to instruct the Secretary to hire a private trust fund expert as
a spacial saster to BRapage thea trust fund programs, in concert
with a board of directors composad of Indian repressntatives and
tinanclal experts., The sSpecial master would not bea a Federal
enployse but would be the equivalent of a spacial master appoint-
ed by a court when a party no longer dessrve to manage ltself.
(This idea is basaed on one that Congressman Synar has suggested
tor almoat a year.) The special master, (ideally, sowecna with
atature in the financial community) likely would have mors
capability in the area of trust funde than d¢ all of the bureau-
crata at 18th and ¢ Street combined. His or her role would not
be to run OTPM on a day-to-~day basis but t¢ provide ovarail
sanagenent, direction and guidance on all trust fund matters.
Tharators, the specizl mastar and the board would be responsibla
tor the reconciliation, the day-to-day management and improvement
activitias at OTFPM (including bringing OTFM into compliance with
Titlea III and V of . 925), and the implemsntation of the trust
tunds selt-detersinaticn initiatives ot 5. 925. The spacisl
master would report dirsctly to the Secretary, would receive a
direct line ftem, and would be immune from the patty and negative
politics of the BIA and the Departmant. But because it would
rapain within the PIA, it can maintain its ties to the other BIA
programs. With an Indian majority on the board of diractors, it
will promote sslf-determination and bring the management of trust
tunds ohe step closar to the tribes. In crder to avoid having to
hire on a large staff that may have tc be let go when the parma-
nent solution is developed, OTPM can cut-source specitic func-
tions, can hire consultants, enter intc parschal services con-
tracts, and take Other atsps to develop capability while not
becoming an sntrenched bursaucracy. However, OTFM doss need to
hira key management-level staff so it can exercise overall
contrel of its activities,

This fidea is still in its infancy, has not been tully thought
out, or subjectad to rigorous criticism. Nor hae it been pra-
santed to tha Indian community. However, we hops to do all of
theae¢ things over the next fev months. If it proves valid, we
will try to proposs it to tha House Native Arfalirs Subcommittee
betors that Committes marks up this bill., During the interim
period wa ask that tha staff of this Committse help us think out
all ot the issues invelved in such an spproach. Hopafully, cover
the next few months, with the new linas of communications to the
Department that have been cpenad this weaek and the continuing
help from Congress, we can figure out &n interim solutjion to

- 11 -
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ura progress is made in the trust fund area over the neaxt few
rs while wa are figuring out the long~term sclutions.

Thank you for this opportunity to tastify and for your on-
hg and strong support for the rights of Indlan account hold-

- 12 -
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- EXHiIBIT

I s

PROPOSED AMENDMENT TO §. 925

Section 204 is amended by adding a new subsection

(¢}
{c)

at the end of the section

A Tribe may, at its discretion transfer funds that it
owns from the regular BIA-managed trust fund
accounis to accounts established pursuant to this Title
and from such account back to the BIA mznaged
accounts at any time, subject only to such plan
amendments the Secretary determines to be necessary
to insure the Tribe’s action remain consistent with its
plan.
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complete and that it have convenient
evidence of its right o exercise fiduei-
ary powers, the Comptrolier of the
Currency will issue a certificate to
that bank showing its right to exercise
the. fiduciary powers theretofore
granted to any of the national banks
participating in the consolidation or
merger,

#95 Adoption of policies and procedures

with respect to brokernge placement ;

practices

Each national bank exercising in-
vestment discretion (as deflned in 12
CFR 12.2(c)) with respect to an ac.
count shall adopt and follow written
policles and procedures intended to
ensure that its brokerage placement
practices comply with all applicable
laws and regulations. Among other rel-
evant malters, such written policies
and procedures should address, wher
appropriste,

(a) The selectlon of persons to eff
securities transactions and the evalu
tion of the reasonableness of any bro
kerage commissions paid to such per-
sons {including the factors considered
in these determinations);

{b) Any acquisition of services or
products, Including research services,
in return for brokerage commissions;

{c) The allocatlon of research or
other services among accounts, includ-
ing those which did not generate com-
missions to pay for such research or
other services; and

(d} The need. In appropriate in-
stances, to make disclosures concern-
Ing such policies and procedures
prospective and existing customers:

£47 FR 27831, June 25, 19882)
896 [Reserved}]

597 Administration of fiduciary powern.

(a)1} The board of directors is re-
sponsible for the proper exercise of fi-
duclary powers by the bank, All mat-
ters pertinent thereto, including t{he
determination of policies, the invest.
ment and disposition of property held
in & fiduciary capacity. and the direc-
tion and review of the actions of all of-
ficers. employees, and committees utl-
lized by the bank in the exercise of its
fiduciary powers, are the responsibil-
ity of the board. In discharging this
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§9.7
responsibility, the board of directors
the minutes,

such of the bank's tiduciary powers as
it may consider proper to assign to

such directoris). officer(s),
employee(s) or committee{s) as it may
designate.

(2) No fiductary account shall be ac-
cepted without the prior approval of
the hoard, or of the directoris),
ofticer(s) or committee(s) to whom the
board may have designated the per-
f[ormance of that responsibility. A
written record shalf be made of such
acceptances and of the relinquishment
or closing out of all fiduciary accounts,
Upon the acceptance of an account for
which the bank has investment re.
sponsibilities a prompt review of the
assets shall be made. The board shall

an
e year Lhereafter, and

withinr15 months uf e Tast review

MWW;# éarh. Tadu-
clary-acco where the bank has in-

vestment responsiBilities are reviewed
to dm&hm
lng or disposin

(b) All Gtilcers an employm taking
part in the operation of

partment shall be adequately honded.
(¢ national bank exercising fi-

duciary powers shall designate,
]o or reta.in lega.l oou.nsel who

personnel and facilities of other de-
partments of the bank, and other de.
partments of the bank may utilize per-
sonnel and facilitles of the trust de-
partment only te the extent not pro-
hibited by law. Every nationsl bank
exercising flduciary powers shall

adopt written policies and proced

tre tha the e sec es
wlth any dec 1on or recommenclation
10 pu
polivies and procedures, in parucu]ar.
shall ensure the national hank trust

departments shall not use mategial
inside_ind th

any decision or reco g to
P TS V.
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may assign, by action duly entered in -~
the adminiswration of
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(26 FR 3309, Apr. 5. 1963, as amended at 43
FR 6758, Feb. 16, 19781
§9.3 Books and aecounts.

(a} Bvery national bank exercising
fiduciary powers shall keep its fiduci-

ary records separa ihet Irgm
ofher r . All fiduci-
ept and re-

tained for such time as to enable the
bank to furnish such information or
reports with the Comptrotler of the
Currency. The fiduciary records shall
contain full_information relative to

each acco
rw-m??& such natlonal bank shall

keep an adequate record of all pending
litigation to which it is a party in con-
nection with its exercise of fiduciary
pOwWers.

{c) Solely for purposes of examina-
tion by the Comptroller of the Curren-
cy, a national bank shall retain the
records required by this part {or a
period of 3 years from the later of the
termination of the fiduclary account
relationship to which the records
relate or of litigation relating to such
account, unless applicable law specifi-
cally prescribes a different period.

(28 FR 3309, Apl. 5, 1943, as amended st 47
FR 27831, June 25, 1852)

§9.9 Audit of trust department

A committee of directors, exclusive
of any active officers of the bank,
shall at least once during each calen-
dar year and within 15 months of the
last such audit, make suitable audits

—%{ the trust department or canse sulta-

~ble audits to be made by auditors re-
sponsible only to the board of direc-
tors, and at such titne shall ascertain
whether the department has been ad-
ministered in accordance with law,
this part and sound fiduclary princi-
ples. The board of directors may elect,
in lieu of such periodic audits, to
adopt an adequate continucus sudit
system. A report of the audits and ex-
amination required under this section,
together with the action taken there-
on, shall be noted in the minutes of
the board of directors,

§9.10 Funds awaiting investment or dis-
tribution.

(a) Funkis held by a national bank in

a fiduciary capacity which are await-

12 CFR Ch. I (1-1-93 Edition)

ing investment or distribution shall
not be held uninvested or undistrib-
uted any longer than is reasonable {or
the proper management of the ac-
count. Each national! bank exercising

writien po
lntenﬁ‘_c'i—'o ensur.

ity, 3t
upon funds so held, consistent with
the requiréments of the governing in-
strument and local law. Such policies
and procedures shall take into cohsid-
eration all relevant factors, including
but not limited to the anticipated
return that could be obtained while
the cash remains uninvested or undis.
tributed, the cost of investing such
funds, and the anticipated need for
the funds.

(b} Punds held in trust by a national
bank, including managing agency ac-
counts, awaiting investment or distri-
bution may, unless prohibited by the
instrument creating the trust or by
local law, be deposited in the commer-
cial or savings or other department of
the bank: Provided, That it shall first
set aside under control of the trust de-
partment as collateral security:

(1) Direct obligations of the United
States, or other obligations fully guar-
anteed by the United States as to prin-
cipal and Lnterest; or

{2) Readily marketable securities of
the classes in which state banks exer-
cising fiduciary powers are authorized
or permitied to Invest trust funds
under the laws of the State in which
such national bank is located; or

(3) Other readily marketable securi-
ties that quallfy as investment securi-
ties pursuant to the Investment Secu-
rities Regulation of the Comptrolier of
the Currency, 12 CFR, chapter I, pari
1. The securities so deposited or secu-
rities substituted therefor as collateral
shall at all times be st least equal in
face value to the amount of trust
funds so deposited, but such security
shall not be required to the extent
that the funds 30 deposited are in-
sured by the Pederal Deposit Insur-
ance Corporation. The requirements
of this section are met when qualify-
ing assets of the bank are pledged Lo
secure a deposit in compliance with
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local law, and no duplicate pledge
shall be required in such case.

[28 FR 3300, Apr. 5, 1963, ax amended at 47
FR 278321, June 25, 1982)

%11 Investment of funds held ns fiduci-
ary.

(a) Punds held by a national bank in

a fiduciary capacity shall be Invested

in sccordance trument es-
tabl [4 ducliary [
AT AW,

c
dod@sTrorEPecily the character or class
of investments to made s

Mot vest Th the bank, Tsdirectorsor-d

of (TET® & diEcretion in the matter,
funds heid pursuant to such instru-
toent ghall be invested in any invest-
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ship, or by court order or by local law,
funds held by a national bank as fidu-
ciary shall not be invested in stock or
obligations of. or property acquired
from, the bank or itz directors, offi-
cers, or employees, or Individuals with
whom there exists such a connection,
or organizations in which there exists
such an interest, as might affect the

exercise of them_w;:#:
bank : properiy. 0

StoCcKk O DRLES Oy
d from, affiiiates of the bard

quire or
their directors, officers or employees.
(b) Property held by a national bank
as fiduciary shall not be sold or trans-
fered, by loan or otherwise, to the
bank or its directors., ofticers, or em-
ployees, or to individuals with whom

ment in which co%_% ﬂduclaﬂe’)%there exists such a connection, or or-

may invest under i

8 er TOCRT TAW, corporate fi-
duciaries appointed by a court are per-
mitted to exercise a discretion in in-
vegtments, or If 8 national bank acting
as fiducisry under sppointment by a
court is vested with a discretion in in-
vestments by an order of such court,
funds of such accounts may be invest-

ed In investments which are per-
‘%uﬁgd&%@mmw
acting as [lduclary under”

appointment by a court must make all
investments of funds in such accounts
under an order of that court. Such
orders in either case shall be preserved
with the fiduciary records of the bank.
(¢} The collective investment of
funds recelved or held by a national
bank as flduclary is governed by § 9.18.
(d) As a part of each examination of
the trust department of a national
bank and as provided by the Comp-
troller’s Handbook for National Trust
(i) er the

Ex . Ehe
Curtency will exainine the Mvest—

mi ¥ suc as Tduciary,
including the investment of funds
under the provisions of § 9.18, in order
to determine whether such Invest-
ments are in accordance with law, this
r?gulation and sound fiduciary princi-
ples.

(28 FR 3309, ApL. 5, 1963, a3 amended at 42
FR 65139, Dec. 30, 1977}
8912 Self-denling.

(a) Unless lawfully authorized by

the instrument creating the relation-

——— T

ganizations in which there exists such
an interest, as might affect the exer-
cise of the best judgment of the bank
in selling or transferring such proper-
ty, or to affillates of the bank or their
directors. officers or employees,
except:

(1) Where lawfully authorized by
the instrument creating the relation-
ship or by court order or by local law;

(2) in cases in which the bank has
been advised by its counsel in writing
that it has incurred as fiduciary & con-
tingent or potentlal Liability and de-
sires to relleve itself from such labil-
ity, In which case such & sale or trans-
fer may be made with the approval of
the board of directors, Provided, That
in 7'l such cases the bank, upon the
consummation of the sale or transfer,
shall make reimbursement in cash at
no loss to the account;

(3) As is provided in § 9.18bX8X1i);

(4) Where required by the Comptrol-
ler of the Currency. :

() Except as provided in §9.10b).
funds held by a national bank aa fidu-
ciary shall not be invested by the pur-
chase of stock or obligations of the
bank or its affiliates unless suthorized
b mstrument creating the rela-
tio ip or by co order o
lawr 0ided, That 1T the retentlon of
stock or obligations of the bank or its
affiliates 1s authorized by the instra-
ment creating the relationship or by
court order or by local law, it may ex-
ercise rights to purchase its own stock
or securities convertible into itz own
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stock when offered pro rata to stock-
holders, unless such exercise is forbid:
den by local law. When the exercise of
rights or receipt of a stock dividend re-
sults in fractional share holdings, ad-
ditional fractional shares may be pur-
chased to complement the fractional
shares 50 acquired.

(d} A national bank may sell assets
held by it 85 fiduciary in one account
to itself as fiduciary in another ac.
count tf the transaction is fair Lo both
accounts and if such transaction is not
prohibited by the terms of any govern-
ing instrument or by local law.

(e¢) A national bank may make a [oan
to an account from the funds belong-
ing to another such account, when the
making of such loans to a destgnated
account ls authorized by the instru-
ment creating the account from which
such loans are made, and Is not pro-
hibited by local law.

(f) A national bank may make a loan
to an account and may take as security
thersfore assets of the account, pro-
vided such transaction ls fair to such
account and s not prohibited by locat
law.

FR 241481, Nov. 15, 1972]

89.13 Custody of investments.

(a) The investments of each account
shail be Kepl separate from the assets
of THE Bank, and shall
joInt custody or control of not less

than twg gf the officers or emEloxees
of the deslgnated for that pur-
IS y H fire

natedb?theboa.rdofdlrectorso(t e

such officers and em-
ploym shall be adequately bonded.
To the extent permitted by law, a na-
tional bank may permit the invest-
ments of a fiduciary account to be de-
posited ¢elsewhere.

{b) The {nvestments of each account
shall be elther:

(1) Kept separate from those of ail
other accounts, except as provided in
§9.18, 0or

(2) Adequately identified as the
property of the relevant account.

{28 FR 3309, Apr. 5. 1963, aa amended at 37
FR 24181, Now, 15, 1872

be placed in the

12 CFR Ch. | {(1-1-93 Edition)

F9.94  Deponit of wecuritien with siate au-
thurities.

Whenever the Jocal law reguires cor.
porations acting as fiduciaty Lo deposil
securities with the state authorities
for the protection of private or court
trusts, every national bank in that
State authorized to exercise fiduciary
powers shall, before undertaking to
act in any fiduciary capacity, make a
similar deposit with the state suthori-
ties. If the State authorities refuse to
accept such a deposit. the securities
shall be deposited with the Federal
Reserve Bank of the district in which
such natlonal bank is located, and
such securities shall be held for the
protection of private or court trusts
with like effect as though the securi-
ties had been deposited with Lthe state
authoritles.

49.15 Compensation of bank.

¢a) If the amount of the compensa-
tion for acting in & fiduclary capacity
is not regulated by local taw or provid-
ed for In the [n¥trument rentig the
tiduciary relalionshilp —or otherwise

agreed Lo by IR parttes—w Tistional
(28 FR 3309, Apr. 5, 1963, a3 amended at sﬁm capacity may

charge or deduct s reasonable compen-

tion for its services. When theé bank
Is acting in & fiduciary capacity under
appointment by a court. it shall re-
celve such compensation as may be al-
lowed or approved by that court or by
local law.

tb) No national bank shall, except
with the specific approval of its board
of directors. permit any of Its officers
or employees, while gerving as such, to
Te@%mm as
a cofiduciary with the bank in the ad-
miniztration of any account undertak-
en by it.

§9.16 Receivership or voluntary liquida.
tion of bank.

(a) Whenever a recelver ls appointed
for a national bank by the Comptrol-
ler of the Currency, such recelver
shall, pursuant to the instructions of
the Comptroller and to the orders of
the court having Jurisdiction, proceed
to close such accournts as can be closed
promptly and transfer ail other ac-
counts to substitute fiduclaries.
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(b) Whenever a hational bank exer-
cising fiduciary powers is placed in vol-
untary llguidation, the liguidating
agent shall, in accordance with the
local law, proceed at once to liguidate
the affairs of the trust department as
follows.

t1} All trusts and estates over which
a court is exerclsing jurisdiction shall
bhe closed or disposed of as soon as
practicable in accordance with the
orders or instructions of such court,;

{2) All other accounis which can be
closed promptly shall be closed as soon
as practicable and final accounting
made therefor, and all remaining ac-
counts shall be transferred by appro-
priate legal proceedings to substitute
tiduciaries.

#9197 Surrender or reroeation of fiduei-
AXy powers.

(a3} Any national bank which has
been granted the right to exercise fi-
duclary powers and which desires to
surrender such right shall file with
the Comptroller of the Cuwrrency a cer-
tifled copy ©of the resolution ot its
board of directors signifying such
desire. Upon recelpt of such resolu-
tion, the Comptroller shall make an
investigation and {f satisfled that the
bank has been discharged from all fi-
duciary duties which it has undertak-
en, shall issue a certificate ‘to such
bank certifying that it is no longer au-
thorized to exercise fiduciary powers,

(b) I, in the opinion of the Comp-
troler, a national bank is unlawfully
or unsoundly exercising, or has unlaw-
fully or unsoundly exerclsed, or has
falled for & period of tive consecutive
years to exercise its fiduclary powers,
or otherwise fails or has falled to
comply with any of the requirements
set forth n 12 U.8.C. 92a, the Comp-
trojler may, In accordance with the
provisions of that section, revoke the
flduclary powers granted to the bank.

(4T FR 27832, June 25, 1983)

6918 Collective inv

(a) Where not in contravention of
local law, funds held by a national
bank as fiduciary may be invested col-
lectively:

(1) In a common trust fund main-
tained by the bank exclusively for the
collective investment and reinvest-

§0.18

ment of moneys contributed thereto
by the bank in its capacity as trustee,
executor, administrator. guardian or
custodian under a uniform gifts to
minors act,

(2) In a fund consisting solely of
assets of retirement, pension. profit
sharing, stock bonus or other trusts
which are exempt f(rom Federsl
income taxatlon under the Intermal
Revenue Code.

(h) Collective investmentis of funds
or other property by hational banks
under paragraph (a) of thig section
(referred to in this paragraph as "col-
lective Investment funds”™) shall be ad-
ministered as follows:

(1)} Each collective investment fund
shall be established and maintained in
accordance with a written plan (re-
ferred to herein as the Plan) which
shall be approved by a resolution of
the bank’s board of directors and filed
with the Comptroller of the Currency.
The Plan shall contain appropriate
provisions not Ilnconsistent with the
rules and regulations of the Comptrol-
ler of the Currency as to the manner
in which the fund is to be operated, in-
cluding provisions relating o_the n-
vestment powers and a gene state-
ment of the investment policy of the
bank with respect to the fund; the al-
locmtlon uf lncome prol’lt.s and losses.

PRI T the fun; “‘“{-‘é‘ﬁ‘i‘ﬁ%‘—*
comm.—of-memﬁk—'wnh the

meE
g IO specit-
{C™CTItEFR YOI each type © ]

of

mﬁmm
assels of the fund; thig_mum_m .
g —enchr—suchrvaltation date during

wh [
(whi usual circumstances
sho not € 5
the basis uUpon whicl ¢ tund may be

rminated; and such other matters as
rﬁms%%tme cleqm__m
rights of D —ffi the
EXvept-as oLierwiEe provided I

T e
graph (bX15%) of this section, d
eLs shall be valued at market v

ess Su €T~
tainable, in which case a falr value de-
termined in good faith by the {und
trustees may be used. A copy of the
Plan shall be available at the principal
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office of the bank for inspection
during al! banking hours, ana upon re-
quest & copy of the Plan shall be fur-
nished to any person.

{2) Property held by a bank In its ca-
pacity as trustee of retirement, pen-
sion, profit sharing, stock bonus, or
other trusts which are exempt from
Federal income taxation under any
provisions of the Internal Revenue
Code may be invested in collective in-
vesiment funds estabilshed under the
provisions of paragraph (aX1) or (2) of
this section, subject to the provisions
herein contained pertaining to such
funds, and may qualify for tax exemp-
tion pursuant to section 584 of the In-

mal Revenue Code. Assets of retire-
'ment. pension, profit sharing, stock
bonus, or other trusts which are
exempt from Federal income taxation
by reason of being described in section
401 of the Code may be invested In col-
lective Investment funds established
under the provisions of paragraph
(a)}2) of thie sectlon If the fund quali-
fies for tax exemptlon under Revenue
Ruling 56-267, and following rullngs.

(3) All participants In the collective
Investment fund shall be on the basis
of a proportlonate Interest In all of the
ASEE arder
the Mvestment of funds received or
held by & bank as fiduciary In a par-
ticlpation In a collective lnvestment
fund Is proper, the bank may consider
the collectlve Investment fund a3 a
whole and shall not, for example, be
prohibited from making such lovest-
ment because any pa.rticxﬂa.r asset is

set Tor | e valuation of assets. No pa.r

ticipation sh to or with-
drawn from the fund except—
(1) On the basizs of such valuation

and
(i1> As of such valuation date,

No participation shall be admicted to
or withdrawn from the fund unless a
written request for or notice of Inten-
tlon of taking such actlon shall have
been entered on or before the valu-
ation date In the Iiduciary records of
the bank and approved In such

78
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manner as the board of directors shall
prescribe. No regquests or notices may
be cancelled or countermanded after
the valuation date. If a fund described
in paragraph (aX2} of this section is to
be invested in real estate or other
assets which are not readily market-
able, the bank may require a prior
notlce period, not to exceed 1 vear, for
withdrawals.

(5)i» A bank administering a collec.
tive inveéstment rumd—shall at Teast
once during each period of 12 months
cause an adequite aldit w be madeof
the collective investment fund b_y audi-
tors responsible only fo the board of
Qirectors of thé bank. In the event
such sudit Is performed by independ-
ent public accountants, the reasonable
expenses of such audit may be charged
to the collective investment fund.

(ti) A bank adminlstering a collective
investmént fURd shall at [east ohce

durffig eich period O 12 momths pre-
paré a IINancial repori of tﬁe lund
report, upon

audit, shall contaln a lis ot lnv&st-
mentz In the fund showing fHe cost
afd vmTent market value of each In-
vesbmmm_tr{ggh_tﬁg_peﬂod
Since the pierious repoT Mrowing pur
th . €3, or

Other Vi t
nis;

chajRes. " I0me and disburseine
and an appropPIaTE notation as 0o any
Lo véstHie n& Indetaie,

(I The IMancial report may In-
clude a description of the fund’s value
laLes wellaslts me
. 2 ac-
oou.nt.l.ns periods. No predlctlons or
represénitations as to future results
may be made, In addition, as to funds
described in parsgraph (aX1l) of this
section, neither the report nor any
other publication of the bank shall
make reference to the performance of
funds gther than those administered
by the bank.

(v) A copy of the [inancial report
shall be furnished, or notice shall be
given that a copy of such report is
avallahle and will be furnished with-
out charge upon request, to each
person to whom a regular perfodic ac-
counting would ordinarily be rendered
with respect to each participating ac-
count. A copy of such Iinancial report
may be furnished to prospective cus-

any
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tomers. The cost of printing and distri-
bution of these reports shall be borne
by the bank. In addition, a coby of the
report shall be furnished upon request
to any perzon for a reasonable charge.
The fact of the availablliity of the
report for any fund described in para-
graph (aX1l) of this section may be
given publlcity solely In connection
with the promotion of the fiduciary
services of the bank,

(v) Except as herein provided, the
bank shall not advertise or publicize
fta collectlve investment fund(s) de-
scribed in paragraph (aX1) of this sec-
tion.

(3) When participations are with-
drawn from & collective investment
fund, distributions may be made In
cash or ratably In kind, or partly in
cash and partly in kind: Provided,
That all distributions as of any one
vajuation date shall be made on the
same basia,

(T If for any reason an investment
is withdrawn in kind from a collective
investment fund for the beneflt of all
participants in the fund at the time of
such withdrawal and such investment
is not distributed ratably in kind, it
shall be segregated and administered
or realized upon for the benefit rat-
ably of all particlpants in the collec-
tive investment fund at the time of
withdrawal.

{BXi) No bank shall have any inter-
est In a collectlve investment fund
other than in its fiduclary capacity.
Except for temporary net cash over-
drafts or as otherwise specitically pro-
vided hereln, it may not lend money to
a fund, sell property to, or purchase
property from a fund. No assets of a
collective investment fund may be in-
vested In stock or obligationa, includ-
ing time or savings deposits, of the
bank or any of its affilistes: Provided,
That such deposits may be made of
funds awalting investment or distribu-
tion. Subject to all other provisions of
this pari, funds held by & bank as fidu-
ciary for its own employees may be in-
vested in a collective investment fund.
A bank may not make any loan on the
security of a participation in a fund. If
because of s creditor relationship or
otherwise the bank acquires an inter-
est in a participation in a fund, the
participation shall be withdrawn on

§9.8

the first date on which such withdraw-
al can be effected. However, in no case
shall an unsecured advance untll the
time of the next valuation date to an
account holding a participation be
deemed to constitute the acquisition
of an interest by the bank.

(i1} Any bank administering & collec-
tive investment fund may purchase for
its own account from such fund any
defaulted fixed [ncome [nvestment
held by such fund, if in the judgment
of the board of directors the cost of
segregation of such investment would
be greater than the difference be-
tween its market value and its princi-
pal amount plus interest and penalty
charges due. If the bank elects to so
purchase such investment, It must do
so at Its market value or at the sum of
cost, accrued unpald interest, and pen-
alty charges, whichever is greater.

{3) Except in the case of collective
investment funds described in para-
graph (aX2) of this section:

ti} No funds or other property shall
be invested in a participation in a col-
lective investment fund If as s result
of such Investment the participant
would have an interest aggregating in
excess of 10 percent of the then
market value of the fund: Provided,
That in applying this limitation it two
or more accounts are created by the
same person or persons and as much
as one-half of the income or principal
of each account is payable or applica-
ble to the use of the same person or
persons, such accounts shall be consid-
ered as one;

{11 No investment for a collective in-
vestment fund shall be made in stocks,
bonds, or other obligations of any one
person, flrm, or eorporation if as a
result of such investment the total
amount invested in stocks, bonds, or
other obligations issued or guaranteed
by such person, fl'm or corporation
would aggregate in excess of 10 per-
cent of the then market value of the
fund: Provided, That this limitation
shall not apply to (nvestments n
direct obligations of the Unlted States
or other obligations fully guaranteed
by the United States as to principal
and interest;

(ilY A bank administering & collec-
tive investment fund shall maintain, in
cash and readily tnarketahle invest-
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) FR 30599, July 1, 1983 Redesignaled
and amended at 48 FR 50805, Dec. 31, 1984]

g36 Notice of Comptroiter of the Curten-
ey fees.

(a) December notice of fees. A
~Notice of Comptroller of the Curren-
¢y Fees” shall be published no later
(han the first business day in Decem-
per of each vear for fees to be charged
py the Office during the upcoming
yesr. These fees will be effective Janu-
ary 1 of that upcorning year.

{b) Interim notice of comptrolier of
the Currency fees. The Qffice may
issue an “'Interim Notice of Comptrol-
ler of the Currency Fees” or issye an
amended “Notice of Comptroller of
the Currency Fees' from time to time
throughout the year as necessary. In-
terim oF amended notices will be effec-
tive 30 days after issuance.

{85 FR 438472, Nov. 30, 19901

§815 Annual franchise feen,

(a) Fees. National banks that are reg-
istered or on file as municipal and/or
government securitles dealers shall
pay by January 31 an annual franchise
fee covering each dealer activity. The
Qifice will set the franchise fees for
those activities at an amount designed
to allocate supervisory costs to banks
engaging in dealer activities,

(b} Notice of Comptroller of the Cur-
rency Fees. The OCC publishes the
franchise fee schedule in the Notice of
Comptroller of the Currency Fees de-
scribed in § 8.8,

(¢} Erception. The requirements of
this section do not apply to a national
bank subsidiary or affillate that is reg-
istered or on file as ¢lther & municipal
or government securities dealer,

{55 PR 49842, Nov. 30, 19901

PART 9-—FIDUCIARY POWERS OF
NATIONAL BAMKS AND COLLEC-
TIVE INVESTMENT FUNDS

Bec. -

#.1 Definitlions.

.2 Applications.

9.3 [Reserved?

.4 Consolidation or merger of two or more
national banks.

80

§ 91

Sec.

9.5 Adoplion of polcies and procedures
wilh respect Lo Drokerage piacement
practiCes,

46 {Reserved)

9.7 Admuintstration of Liduciaty powers

%8 Books and ascounts.

9.9 Audit of trust department.

210 PFunds awalling wnvestment or disin-
buLen.

911 1nvestment of funds heid as Giductary,

9.12 Self-deaiing.

9.13 Custody of Lnvestments

9.14 Deposit of secunities with state al.
thorities.

§.15% Compensation of bank.

9.16 Receivership of roluntary Lquidation
of bank.

9.17 Surrender or revocalion of fhiduciary
POWErs.

9.18 Collective tnvestment.

$.19 Forms.

9.20 Registration of national bank transfer

agents,

Applications for stays of disciplinary
sancliohs OF SUMMATY SUSpDensions in-
posed by a4 registered Clearing agency.
9.22 Applications for review of finai diso)-

plinary sanctions, denials ol paruicipa-
uon, or prohibitions or limitations ot
access to services imposed by registered
clearing agencies,

ATUTHORITY: Sec. 1. 77 Swat. 668; 12 US.C,
928, and R.S. 5240 a2 amended (i2 U.S.C.
461}

Sotack 28 FR 330%, Apr. 5 1963, unless
otherwise noted.

§9.1 Definitions,

For the purposes of this part. the
term: ]

(a8} Account means the trust, estate
or other fiduciary relationship which
has been established with a bank;

(b} Fiduciary means s bank under-

taking act alone or jeintly with
others ::%m‘:’: {nf Ihe-henelil of {im
ey I Tt trusee. o

cludes trustee, ex-
ecutor, administrator, re®BEirar of
stocks and Bonds, guardian of estates,
asgignee, receiver, committee of es.
tates of lunatics, managing agent and
any other similar copacity,

(¢} Fiduciary potoéry 1mneans the
power to act in any fiduclary capacity
authorized by the Act of September
28, 1882, 76 Siat. 868, 12 U.S,C. 92a,
Under that Act, s nationa] bank may
be authorized to act, w. i

t.ravent.iog ﬁr loca] law, as trustee, ex-
ecutor, rator, registrar of

9.21

121
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§9.2

stocks and bonds. guardian of estates,
assignee, receiver, committee ol es-
tates of lunatics, or in any other fidu-
ciary capacity which State

LHUSt companies. of Othér c_o@omngp.s
which come into comDeTilién with the
national bank may exeTcise Ulider
local law:

id) Fiductary records means all mat-
ters which are wTittén, transcrined, re-
corded, received or otherwise come
o the possession of a bank and are
necessary Lo preserve information con-
cerning the acts and events relevanl to
the fiduciary activities of a bank;

(e) Guardian means the guardian er
commitiee, DY whalever hame em-
ployed by local law, of the estate of an
infant. an incompetent individual, an
absent individual, or a competent indi-
vidual over whose estate a4 court has
taken jurisdiction, other than under
bankruptey or insoivency laws;

58 mw&ﬂﬂfwm%’ﬁx.mm the
responsibility conferr by action of
law or a provision of an appropriate

1 i ent _to iect
or_change mves:.ment.s, rev'[ew invest-
5 F ol

(g} Loca! law means the law of the
S th C €
the fiduciary relations
Tﬁrﬂmmummems the fidu-
ciary relationship assumed by & bank
upon the creation of an sécount which
names the bank as agent and confers
bank;
{i) State bank means any bank, trust
company, savings bank or other bank-
lng institution. which is not a national
bapk and the princlpal office of which
is located In the District of Columbia,
any State, commonwealth, or territori-
al possession of the United States; -
) Trust depariment means that

group or E%ups of officers and em.
yeées of a 0 the
su m%@”m
whom are designa y the board of
€ performance o e fidu-
clary responsibilities of the bank,
whether or not the group or groups
are so hamed.

(k) Bank shall include two or more
banks which are members of the same
affilisted group with respect to any
fund established pursuant to § 9.18 of

12 CFR Ch. | (1-1-93 Edition)

which any of such affiliated banks is
trustee. or Lwo or more of such affili-
ated banks are co-trustees.

11y Custedian under a untform gifts
{0 minors act Means an account estab-
lished pursuant to a state law which is
substantially similar to the Uniform
Gifts to Minors Act as published by
the Amencan Law Institute and with
respect Lo which the bank operaung
such account has established to the
satisfaction of the Secretary of the
Treasury that it has duties and re-
spensibitities similar o duties and re-
sponsibilities of a trustee or guardian.

(28 FR 3309, Apr. % 1963, as umended al 37
FR 24161 Nov. |5 1972 39 FR 28143 Aug.
5. 1874; 41 FR 47937 Nov. 1, 1976. 47 FR
27831, June 25, 19821

£9.2 Applications.

A national bank desiring to exercise
fiduciary powers shall file an applica-
tion with the Comptroller of the Cur-
rency pursuant to 12 CFR 5.26, but an
application o exerctse—EIlclary
powers by a national bank limited to
trust powers shall be filed pursuant 1o
12CFR 5.22,

{47 FR 12343, May 24, 1882)
§9.3 [Reserved]

294 Consolidation or merger of two or
more national banke.

Where two or more national banks
consolidate or merge, and any one of
such banks has, prior Lo such consoli-
dation of merger, received a permit
from the Board of Governors of the
Federal Reserve System or the Comp-
troller of the Currency w exercise fi-
duciary powers which is in force at the
time of the conscolidation or merger,
the rights existing under such permit
pass Lo the resultlng bank, and the re-
sultlng bank may exercise such fiduei-
ary powers in the same manner and o
the same extent as the bank to which
such permit was originally issued: and
noe new application to continue to ex-
ercise such powers s necessary, How-:
ever, where the name or charter
number of the resulting bank differs
from that of the bank to which the
right to exercise fiduciary power was
originally granted, in order that the
records of the resulting bank may be
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Wig 22

MEMORANDUM FOR THE FILE:

n October. 1392, joe Chnste provided a drait DM-130 for the Special Projects offi
‘0 (ne Acung Direcror of Admunistrauon. Kathy Meaty. Ms. Mealy got ogether with B
Bertenieg and Janet Bishop, of DOI PMB. Mr. Christe was advised that @ DM-|
was not necessary, because it wouid take too long, and g9 1t was only an extension of t
Deputy Commussioner’s office, that ¢ could be established by memorandu:
Subsequently, on Navember 23, [99], the Deputy Commissioner established the Spec
Projects Team.

Mr. Chrisue was opposed to this action ail aiong. He argued thas the best way 10 d¢
~as 2 DM-130. but ne was overruled by Mr. Benenoérg.

AL tus pant 1n ume. it wouid be Aprii. 1993 before another DM-130 could be provic
0 the Dirsstor. Offics of Management and Admunistradon. This would be six mon
after the origanal DM- 130 was proposed but disapproved. [t would then take a mimm:
s1x additional months f3r approval. and another possible thres months to advertise o
fire the personnel.  This umeframe is unacceptable for the schedules we are o
working.

The Secrewary has the reconciliaion of Trust Funds &9 one of his highest priorides. T
staff now detasled to the project would leave for other posttions if we waited almos
vear to hirc. when we have aiready waued six months. We cannot afford to tell
Secretary what we cannot contnye this project because of poor management in the Off
of Management and Administragon,

The logical course is to go with the November 23, 1992 memorandum as the sow
document eswblishing the office. In the interim, we will also propose another DM-1
10 resolve it on 2 permanent basis. However, we afe unwilling tw wait for organizatio
approval for this DM-130. We must procsed now with the spproval already granted

;@%;f



ATTACHMENT A

United States Department of the Interior

BUREAL OF INDIAN AFFAIRS
WASHINGTON, D.C.  2024%

07 910
Memarandum
To: The Racord
From: Managesent Analyst

Subjoct: 130 DM Change/Sacretary's Order for Special Projects
scatf

on this date I wes called by Ma. Kathleen Mealy, PAM, regarding

Secretary's order that had besn prapared by Mr. Jos Christie, v
technical assistance from this office, to establish a Spec
Projects SCaff in the office of the Commissicner. Ms. Mesly sta
that it would not ba neceassary to prepare any formal organizatio
materials or obtain clearances for the staff office since not

staff offices, including hers, wersa published in the De '
Manual. she called Mr. Christie's staff an "insignificant staf.

I atated that Mr. Christie is an SES official, and ha has bx
given approximately an $8,000,000 budget to establish his off:
and begin his first special project related tof he trust fu
reconciliation. I could not consider thjis as &n insignifica:
sffort, concerning the sizea and sericusness of the lilliol'h.
addition, Mr. Christis would ke stationed in Albuguerque, !
Hexica, with a four or five persen staff to aseist him in his £4i:
project dealing with reconciliation of trust funds,

This office, i.s., the Division of Management Support, Office

Administration, office of Managsment and Administraticn, has

problem in astablishing the Spacial Projects Staff through ¢
intarnal $ BIAM procedures, as long as BIA obtains a vaiver £:
the Dapartment of all requirements under 101 DM, 3.2 B, wh:
clearly statas that "the Departmental Manual nust include !
functional statement and location of any headquarters program :
tachnical or adainiatrative organizational unit that is net locat
in the headquarters city.® The 5 BIAM cannot be published unl«
it is linked to a legal 130 DM, per regulation, legislation, :
DapartRental and BIA guidelines. It wvas my impression that ?
Christia alsc baliaved that his function clearly fits ¢t
provisions of this Departmental requiremant, and in good faith, !
tried to comply with the Departmental requirements. I al
explained that we could not begin to implement his function unt:



B4

3 SecTetary's Order or a OM release had been signed, as reguire:
101 OM 3.4B(3), which states: "No interim organizational chanc
assigrments of personnel, or reprogramming of fupds and Ot
rasourcas relatad to organizational changas at lavels atfecting
Departmental Manual will be inplemented until a DM release c
Secretary's Order has baen approved."”

Ms. Mealy stated that she had no knowledge of these Departmer
Tequilesants and that she would appreciate it if I would telef:
Copy to her. She stated that sha would discuss the matter with
Battenbary and Mr. Kay. I telesfaxed the asnual parts to Ms. Me:
as she had requested.

Lacer that day, Ms. Msaly called ms to state that she had discu:
the matter with Mr. William Bettenberg, Mr. EAd Kay, Mr. Ot
Mueller, Ms. Janet Bishop, and Mr. Schrott. All had agreed t
the function assigned to Mr. Christie was not of a "gignific
staff nature” and that they did not want to have to ga through
congressional revisw and task force review process outlined in
budget language as required for a Ianagemant inprovament effc
Therefors, since not all staffs in the Department arae in the
DM, or on Secretary's Orders (although Ms. Mealy stated that
ova staff office was only established through a Secretary's O
that had bean amended on numercus occasions and not published
the Departmental Manual), the Special Projects Staff was not
official statf and did not require any manual resleasas, incluc
a BIAM releass.

I advised Ms. Mealy that thers ware four or five additional st
projected faor permansnt apsignment to this staff office,
Albugquerque undear the cyrrant proposal. Ms. Mealy stataed that t
wWas not a permanent staff since it would not be thers for a l
time. I asked her how long the project was anticipaced to 1la
She stated that it would be seven to ten ysars -nd would
conparable to the current Department staff in Albugue rque detai
te BIA Financial Management positions.

I informed Ms. Mealy that under Office of Personnel Managax
requlations and FPM requirements, no Federal eRployea Bay
detailed more than one year, and then oply in 120 day incremen
I also axplained that any crganizational element that would 1
ovar oha yasar would, accordingly. be a permanant organization

that an organizational element projected for sevan to ten ye
would not only ba parmanent, but would most likely be
permanant than any organizational slement in the history of

BIA, since organizational stability has never been BIA's stx
suit.

Ms. Mealy did not understand why I could not consider a 7-to-t
‘year organization as temporary in nature. She also danied t
this would be a staff office, and that only Mr. Christie would
assignad to the task. I informed her that the task of reconcili
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trust funds management records was gargantuan task and could not
accomplished by one individual, regardiess of intellectual abil:
organlzational placement, or rank.

The conversation ended with my informing Ms, Mealy that 1f
organizational publica\:icyl- required, that my services would

be necessary.
s

———e
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United St:;tes Department of the Interior

DUREAU OF INDIAN AFFAIRS
WASHINGTON, D C. 0348

LRTULET

MAR 22 1993

Memarandym

To: Specia Asslstant to the Deputy Commissionss Projects Team)

From: Acting Deputy Commissioner of Indisn AT
Subjeet: Submisslon of Meteriale

it hag Dasn draught o my eftention that vivlous majdrisle heve been directly
oirculsted by the Spaciel Projecta Team to the Depdrtment’s Office of Financial
Manegament, the Otfice of Menagement and Budget (OMEB), the InterTribal
Morutofing Assccistion (ITMA) and poselbly others 10 review and commant.

A you know, [ssuss sssociated with trust funde management ere of a high prlorhy
with the Burssu of Inctian Affairg, and thiz srye constitutes e high risk metecisl
weakness and critical area of conoem 10 Indien sccount hoiders, the Departrment,
e Offios of Management end Budgst, and the Conpress. Themfore, materie’y
daveloped by the Special Projects Teem relating to the improvement inidetives we
are underteking in this ares. sre of a particuisrly sanaitive netuie and should be
coordinated through ma prior 10 iseuance to externsl perties.

I am haraby directing that el issve papers, briefing munarisis, reports, proposels,
and other materiels {whethar in draft or propossd finef format) regquiring circulation
for review, solciation of comments, or for the purpose of providing information to

others under the Speciel Projects Tesm, 80 noted sbOve. be directly sent to me
first for consideretion and further coordingtion,

RECEIVED
MAR 2 - 1383
SUPERVISED AQCOUNTS
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REPORT TO DEPUTY COMMISSIONER
SPECIAL FROJECTS OFFICE
MAY 28, 1993

OEPUTY CONMMIEBEICNER, ACTIONS RBQUIRED:

GENERAL MA'TUERS:

L.

5,

BPT recnived mescrandum of guidance froam the DCIA on contants
of the May 4 plan £or Prior Year Documant Sortlng Process. As
noted, 7T Nak mads somne ndjustmants to the sorting opesraticn.
EDPT will revisw the document in datail for further Aimcussiorn.

Newd approval fTor eNpenditura of systeas appropriated funds
toxr reconciliation effort. Ragquamt nov oOvar tvo weaks Ln

reviay.

Maad sction on filling of positions reguestad. 3IPT agvised
that Intarier cloarancs of GM-15 position of Special Asmistant
is nov delaysd hecauss lhtorior vanis aditional sccounting
worked 1nto thae position. BPFY working with Wiliiae Collins in
Parsonnel.

Raceived approval on May 28th to publish the Reconclliation
oaxtiftication Contract in tha Commerce Business Daily panding
changas dirscted by ONB. oOrigisal submissicn was on May 26th.
Aoy “hl vill oause & delay in the sward date. Copy of nemo
arnd aritical path chart are attached.

Additional records storage/staging spaca nas baan raguastad by
mesorandun to the Albuguarque Ares Diractor. The Tormallized
ragquast is to bo forww for approval to the Division ot
Property Managenent in the Central 9ffice ob Kay 20, 198),
Hasds coordination for lamediats turn-sround and spprovel.
Space is neaded to handls the large nunbars oFf bhoxe® being
sorted and stored in Albuquerque for the reconciliation.

BPT and OYPN participated in & GAC entrancoe confersnca on
Wonday, May 74, for the beginning of the review of operations
nacassary to outline sll iwpacta of moving trust funde €o the
Federal Rarerve or other Fedaral .pgency.

CLEARANCE REQUESTED OND! THE MARCH 22, 93 DIRECTIVE:
K_ﬁ- .
1. SPT rasponsy to Sanats Appr ¥Ian Usaring GQuesticns,

Ve

w

subwitted to DCIA Oh May 25, 1993. -

Raquest for final epproval of the redponta packeqgs for the
Inveatment P1lot ia being sent oxprcss today. SPT recomnsnds

1
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that ths pilol is ready fot implementaticen, and should be
hatnided over to the OTFM at this tiwe. OTFM haes (ndicated thart
they Are ynable to inplewent ag critical investment posiTions
are unfilled, birection is nesdead for proceading wlith

impiemantation,

INTERTRIBAL MONITORING ASNOCIATION (XITHR)

1.

£PT raceived a lettar from the I™A sxplaining thelr absenca
from the IIN and Sttatagic Plan 27T wmantings In Albuguetque two
waaks Jag0. The problem esxpressaed wvag that Lhure was a
unilataral decigion changing an TIW workgfoup ayresvent that
the naxt sasting would be via videpconfarsnse vhich would have
raved ITMA travel funds which are limited. Coball clains chat
ITMA was not consultsd or contacted about the chesrge, which
violates group tuam Bgreanants. She indicsted etrong feelings
abaut whethar the !THA varsion or BIA version of aongept papnr
would be the basic work document, citing banic disagreensnts.

They also raised the gquestion of the lagitimacy of the Sp1,
and statad that thay were not consultad when ths ¢creation or
the 8PT wvas under conslderation. Thay JIntendad tc seei
guidanco frop the Recrganizatlon Task Foree during this waek's
maating in Montana. A Teply to tha "charges® has baen dArafted
and ie under graview within the SPT. (Copy atteched)

ARTEUR RANDERSEN & CO.r

1.

Doeuseni: scquigitlon and serting: A plen was devaloped by
the SPT datad May 4, 1997 which contained the timelines and
milastones £0r critical casks which pust ba acoomplished to
meet the April, 1934 deadline to compleia tribal acgounts
reconcillation,

The glohal affort hes two stages: Btags I is the acoumulation
ond soreing of all Knowo racords. That is, a&all boMad and
storsed records for the [imcal ysars 1273 through 19%2. Memon
vere sent Lo nine arces regquesting epecific recerds te bo
shipped by May 11, 1993. A report shoving the current status
of area rasponsse is attached. Tha May 4 plan called for
using Arthur Andersen & Co. staff to assisc in sorting. Thic
part of the plan received negativa responss fram the nevw
Acting DCIA, vith inetruations to have all §PT staff do the
moreing. The 3PY responded by mesorandums requssting sh on-
site revieu of nesds. In regponse to this, Ted Worenka, DOI.
was oontacted Ton Thowpaon and amked to raview the nesas
and racommendstionc and to wake his owvn reconmendstian., His
final rocemmsndation was thet tha BPT acguire additional
profasslonal-level documsnt sorting and praparation help
through uea of & relatively new authority to contract for the
help from rirms speciallizing in this servicae. Wozonka

2
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TESTIMONY OF THE HONORABLE GERALD F. BRUN
TRIBAL COUNCIL CHAIRMAN
RED LAKE BAND OF CHIPPEWA INDIANS
before the
UNITED STATES SENATE COMMITTEE ON INDIAN AFFAIRS
June 22, 1993 hearing

Concerning BiA Handling of Indian Trust Funds and 8. 925

Introduction

Good morning, Mr. Chairman, and distinguished members of this

Committee. 1 am giad to have this chance to tell you the concerns my Tribe
has with how the BIA has mismanaged our trust funds and to voice our
support for 8. 925, the Native American Trust Fund Accounting and
Management Reform Act of 1993,

For decades, Red Lake has had a continuing problem -- the BIA has

illegally taken money from Red Lake trust funds BLA holds and has spent that
money for BIA purposes without proper authorization from the Tribe. When
the BLA refused to acknowledge this, we proved it in court in the 1980s
through the records of a BIA employee. The BIA still has not admitted the
truth of the court’s {indings. Instead it continues to fight us on appeal, refusing

RAed Lake Entemprises: Red Laka Sawmil, Fed Lake Fishing Industry,
Rad Lake Bingo, Fed Lake Buidars, Chippewa Trading Post-Red Lake & Ponamah
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TESTIMONY OF THE HONORABLE QERALD F. BRUN, RED LAKE SHAIRMAN
BEFORE THE SENATE COMMITTER ON INDIAN AFFAIRS JUNE 22, 1993
REGARDING THE BUREAU OF INDUAN AFEAIRS HANDLING OF IMDtAN TRUST Fimips 5. 625

to correct the errors an independent C.P.A. auditor, hired by the BIA under
court order, found BIA made from 1968 to 1984 in its accounting of our funds.

BLA Withholds Information

Despite what they tell Congress, BIA has failed to adequately inform the
Tribe in a timely fashion about what BIA is doing with our trust funds. This
is the case even though we repeatedly ask for information. For example, in
November, 1988 we discovered BIA had taken more than one million dollars
of our trust money out of certificates of deposit without advance notice to the
Tribe. We had to send our accountants and lawyers to BIA’s Albuquerque
office to insist that we see for ourselves any paper work substantiating where
these funds were placed and at what loss to the Tribe. Our review discovered
BlA accounting errors that, as usual, were not in our favor. We have reason
to believe the Tribe lost valuable interest because of these transactions.

Just two months ago, BIA officials appeared before the House
Subcommittee on Interior Appropriations to discuss the fiscal year 1994 BIA
budget request. It increases the BIA Office of Trust Funds Management by
6 million dollars next year. That office has about 50 full-time employees to
manage our money, nearly three times what they had three years ago.

The same people who are here from the BIA today told the House
Subcommittee that only about 60 Tribes are actively involved in working with
BLA to invest their trust funds and, | quote, "the rest don’t have anybody that
understands enough about the investment market to give us any instructions,
or they leave it up to us."

Well Red Lake is not sure if we are one of the 60 or one of the rest.
But we are not dumb. We want to manage our investments. And we surely
do not want to leave anything up to the BIA. Despite our requests, BIA has
never regularly given us monthly reports on the status of our trust accounts.
When we do get them, we can’t read some of them. That is not because we
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are illiterate and can’t read. It is because some of these BIA papers cannot be
read. They are illegible. It must be that BIA invisible ink.

BIA says it provides all information sought by a Tribe about its accounts.
But we get information only sporadically, only after we move heaven and earth
10 get it, and even then it is invisible. We worry that our money is
disappearing just as fast as BIA records are disappearing.

Bi4 Has Not Shown Good Faith To Our Tribe

For years we have met with BIA officials from the Assistant Secretary on
down, and have always been assured that BIA had just recently gotten back on
track with a costly new plan by which BLA would soon fix any old errors and
avoid new ones,

My Tribe is tired of hearing this message. It sounds more and more
outrageous as each year passes by and BIA spends more and more federal
funds to cover up its failures and lose more of our funds.

BIA Efforts to Thwart Our Tribal Audit Of Our BIA Trust Funds

A few years ago we began to get alarmed at what looked like a costly
and cozy relationship that appeared to be forming between BIA and the
Arthur Andersen audit firm. Arthur Andersen is on a time and materials
contract in which the sky is the limit, and the seope of its audit is quite limited.

Distrusting this BlA-controlled audit, Red Lake last summer exercised
our P.L. 93-638 authority to contract for a portion of the BIA audit funds to
purchase our own independent audit of the BIA’s mishandling of our tribal
trust funds. Under our audit, the Tribe is the audit elient. The Tribe receives
communication ditectly from the independent auditor.
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Within days of the contract award, the BIA began vigorous efforts to try
to withdraw our contract award that probably cost the BLA more than cur
$70,000 audit contract award. Since our contract scope of work requires our
auditor to have full access to the BIA work papers and accounting recoerds
refating to our funds, we think BIA feared even more problems would be
uncovered than have been (o date. The BIA efforts (o withdraw our auditing
contract went outside the boundaries of human decency. One day after the
funeral of our key financial staff person on this audit, D. Michael Petersen,
BIA officials contacted the Tribe to again try to persvade us to drop the audit
now that Mr. Petersen was no tonger able to be part of it. A few weeks later,
two officials came to the Reservation with the same message -- one of the
Tribe’s key staffer’s was gone and they wanted to see Mr. Petersen’s work
paperts relating to our ongoing audit. ‘They kept saying the contract was
awarded to [Red Lake by mistake and thai if every Tribe did the same thing
there could be no Arthur Andersen audit. This made the Tribe all the more

determined to do the audit.

Challenges do remain. The BiA still will, if it wants, be able to play a
paper game and keep away from our auditor documents and work papers that
show what really happened to make our maoney disappear. But we must try.
And I have high hopes that the new [nterior Secretary, Bruce Babbitt, and
newly nominated Assistant Secretary for Indian Affairs, Ada Deer, will dedicate
significant epergy to charting a new course of direction that brings fairer
dealings with Tribes, the supposed beneficiaries of the United States’s trust
relationship.

The Next Step -- Paying The Bill Once The Truth Is Found

Getting the truth is the first step. My Tribe contracted the truth-finding
function of the auditor because we somehow doubted that truth would come
from letting the fox’s auditor count how many chickens were missing.

- PAGE 4 -



93

TESIIMUNY OF THE HONORARLE GERALD F. BRUN, AED LAKE CHATRMAN
BLFGRE THE SUNATE COMMITTEE ON INDIAN AFFAIRS JUNE 22, 1993
REGAKRTHNG ‘1105 BURTEAL OF INDIAN AFTAIRS HANDLING OF INDLaN TRiST FUNDs S, 925

The second step is just as hard. Mr. Chairman, if our audit does find
additionual evidence of even more BIA looting or loss of our tribal trust funds,
I as the ¢lected leader of my people, owe it 1o them and to our future
generations, 10 work with you to make the United States make it right to my
peaple.

I and my people recognize that the federal deficit problem makes it
harder than ever for the United States to spend dollars on Indians. But the
United Stutes recently bailed out savings and loan institutions because certain
officials lost billions of doltars depositors entrusted to their safekeeping.
Certainly the United States should do the same for Indian trust funds lost by
the Uniled States itself. Surely the United States, which has in recent years
bailed out private companies Jike Chrysler Corporation, municipal governments
like New York City, quasi-governmental agencies like the Farm Credit Services
Bureau, and inumerable foreign governments, can and should do justice to
Indian Tribes and restore to us our money our trustee lost.

S. 925 Provisions

On the specifics of 8. 925, we strongly support the provision that makes
investment of our trust funds in interest-bearing accounts mandatory under
Section 101. We welcome the statutory repeal of certain limitations on the
liability of the United States in Section 101, given how difficult it has been for
Red Lake to get the United States to pay us back for its errors. We also are
pleased that Section 102 will authorize the Secretary to pay interest that should
have been earned on our accounts.

Red Lake is eager to join in the demonstration program set forth in Title
I We want to be regain control of our funds and will seriously consider
submitting a plan to do this under the demonstration program. We do ask that
you amend Section 206 to permit a Tribe to get BIA money under contract to
purchase technical and financial assistance from third parties chosen by the
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TFribe and not the BIA to develop, implement, and manage demonstration
program plans.

We are concerned that Title V deals with BIA accountability in the
future, after October 1, 1993. We understand the importatice of this provision.
But before the future is fixed, we have to address the past. We are alarmed
at what has been taken from us up to this time and do not trust thae the BLIA
audit through Arthur Andersen will fix the problem for us. At the very least,
we ask that you amend Section 501(c) so that each Tribe may contract for BLA
funds under P.L. 93-638 authority so that the Tribe can hire its own
independent auditor to audit the BIA’s handling of the Tribe’s and its
members’ trust funds.

Conclusion

In summary, Mr. Chairman, I have always felt that we Tribes have
allowed the BIA to make this problem far more complex than it really has to
be. It does not take a rocket scientist to manage money properly. What it
takes is staff who will be held accountable for any laziness or negligent efror.
Accountability is whalt is missing in the BIA today.

On behalf of my people, I thank you for listening and for your work.

RLTRS T TST
1527118
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TESTIMONY IN SUPPORT OF §. 925

"THE NATIVE AMERICAN TRUST FUND ACCOUNTING AND
MANAGEMENT REPORT ACT

BEFORE
THE SENATE COMMITTEE ON INDIAN AFFAIRS
June 22, 1993

Submitted by Martin J, Whitman

My name is Martin J. Whitman, My purpese in testifying today is 1o voice
support for the ¢naciment of 5. 925, the "Native American Trust Fund Accounting and
Management Reform Act of 19937 1intend to address the reasonableness of the
accounting, audit, control and disclosure requirements applicable to the Interior
Department, the need for self-deiermination to ensure that Indian trust monies are
managed and adminisiered exclusively in the best interest of the account holders, and the
opportunities for new jobs and skills that this Bill can encourage.

! am Chairman of the Board and Chief Investment Officer of Dani¢lson Holding
Corporation, an American Stock Exchange listed compamy that wholly-owns HomeFed
Trust Company, a California trust company that provides rust mamagement,
administration and custodial services to individoals and corporations. [ am also the
founder of M. J. Whitman & Co., Inc., currently M. J. Whitman, L., which is engaged
in the securities business as a broker/dealer and members of the NASD. 1 have also
been on the faculty of the Yale School of Organization and Management for the past 15

years.

Since 1974, my companies, clients and [ have been engaged in numerous active
and passive transactions in the debt securities of troubled companies. 1 have also served
as an investment adviser to investmen! companies and financial adviser and investment
banking adviser 10 numerous solvent and financially distressed companies. [ have been
providing advice w0 Blackfeet National Bank and have been counseling tribes during the
[ast few months on financial matiers and structure, Tuis in this capacity that I am
testifying today.

STANDARDS

Under Title §I), Section 301, the bill provides the Secretary of the Interior must
establish policies, procedures and systems to accurately and periodically report trust fund
balances to accouni holders. The seven requirements enumerated in the bill are basic
and fundamental to the management and adminisiration of any funds held and managed
in a fiduciary capacity. Indeed, the U.S. Comptroller of the Currency ("OCC'), the
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federal agency which supervises national banks, has prescribed minimum 1rust
management and administration standards which substantially exceed those idemified in
this bill. The failure of a federally regulated bank to satisfy such requirements codified
in 12 CF.R. 9 has been found to constitute an unsafe and unsound banking praclice and
breach of fiduciary responsibility. It is my undecstanding that the Federal Reserve Board
has applied these same stanidards to member bank trust depariments and that the FDIC
and OTS have applied the OCC promulgated standards to their constituent institutions.
Indeed, one cannot prudenily manage and administer any funds without timely aceess tw
the same type of information that this bill requires to be disclosed to the holders of the
accounts, Perhaps, this explains why GAO reports suggest that Indian trust funds are
badly managed and poorly administered 10 the detriment of the lndian account holder.
If the BIA cannot discharge its responsibility as a fiduciary or prefers not to assume this
responsibility, it should not remain custodian, administrator or manager of Native
American trust assets.

SELF-DETERMINATION

Presently, the tribes and individual Indians own $2 billion thai is held in truse.
But because it is managed by the BLA, the tribes get no economic benefit from their
money, other than interest, (and | would guess that the BIA investmeni staff is not able
to obtain returns as high as those obtained by professionals who are paid 10 or 20 times
as much as the BIA employees). By offering tribes the freedom to control or direct the
investment of their own money, Congress will be opening bright new opportunities and
provide economic power 1o the tribes, including the opportunity to earn higher yields,
promote reservation development and increase their economic clour.

[ recognize there may be concerns about risk. { am involved on a daily basis in
the full range of investment - from buying and selling stock 10 buying and selling
companies. With proper counseling, a tribe can knowledgeably assume as much or as
little risk as it wants when seleciing an investment approach. More 1o the point, I
believe there are many ways the tribes can invest in order to promote reservation
economic development while acceptably limiting the risks 10 their principal. The key is
in the advice they receive. 1 urge the Commitiee and the Interior Depariment to pay a
great deal of attention 10 how to implement Section 206 under which technical assistance
is 10 be provided to the tribes. | also recommend that the BIA contracet out the review
and auditing of the tribal investment plans. The kind of expertise needed to do this
properly is more likely 1o exist in the private sector than in the Federal government,

Simply put, this bill is a smail but important step necessary for Native Americans
to take controk of their own future. They should determine the appropriate vehicles for
management of tribal funds. They should set up new financial institutions 50 they can
collect the fees now paid to others for managing their money. They should target
business development and housing projects on their own reservations. They should own
the companies which will reinvest their funds. They must provide their own financial
services because the government cannot do it, the non-Native American private sector
will not do it, and Native Americans have a right to do it.

-2 -
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JOB TRAINING

The Bill properly underscores the importance of training opportunities for Native
Americans in financial institutions. Without adequaie training, Native Americans will
remain forever ecopomically dependent.

I have been a member of the Yale University School of Management faculty for
15 years. Yale has a keen interest in conducting management and financial seminars for
tribal leaders. | personally have a keen interest in assisting tribes to institutionalize
financial vehicles to support major economic development projects on reservations. The
HomeFed Trust Company is prepared to act as sub-adwiser 1o Blackfeet National Bank
and perform the rype of services ideatified in the Bill. There is no question that
HomeFed Trust in conjunction with Blackfeet National Bank would provide far more
efficient and accurate services to Native Americans than are now provided by the Bureau
of Indian Affairs.

Highly successful specialists in investment management, MESBIC operations, and
targeted investments have alse indicated a strong desire to become sub-adwisers 1o
Blackfee1 National Bank and affiliated Native American institstions with a view toward
bringing the management of these activities more and more under the contrel of well-
trained Native Americans.

While the Bill does not address all the needs of Native Americans, it is an

important start. | urge you 10 move this legislation forward so that we will not rewum to
this Committee room 10 years ffom now in order to discuss these same problems.,

-3 -



98

Written
Testimony of the Navajo Nation
on 8. 925,
"Native American Trust Fund Accounting and

Management Reform Act of 1993”

The Navajo Nation would flike to thank the Senate Committee on indian
Affairs (SCIA) for the opportunity to submit written testimony on 8. 925, the
“Mative American Trust Fund Accounting and Management Reform Act of 1993."
The Navajo Nation requests that its comments ba included as part of the written
record to the hearing held before the Committee on Tuesday, June 22, 1993. The
Navajo Nation testified in person at last year's oversight hearing on trust fund
management and welcomes the opportunity again to express its views concerning

this legislation.

INTRODUCTION

In recent vears, the Navajo Nation has succeeded in gaining more control of
its own trust funds, We support the intent of 5.925 since this legistation could
potentially increase our authority in overseging our own investments. Through our

written statement, we would like to share the Navajo Nation's successes in
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managing its investments, urge the SCIA to support even greater tribal
management pver Indian Trust Funds and recognize our unsuccessful attempts to
have the Bureau of tndian Affairs(BIA) transfer all trust funds authority to the

Navajo Nation.

OVERVIEW OF THE MANAGEMENT OF NAVAJQ INVESTMENTS

tn 1957, the Navajo Nation enacted legistation authorizing the creation of a
Navajo Education Scholarship Trust Fund and dedicated $5,000,000 for college
scholarships for Navajo students. In 1968, Maerrill, Lynch, Pierce, Fenner and
Smith was retained as investment experts to increase the investment capacity of
the Scholarship Trust Fund.

Although our involvement in managing a portion of our own Yrust Funds
began nearly four decades ago, up until 1985, at least 30 percent of Navajo Nation
investments were managed by the BIA.

Since then, however, the Navajo Nation has been able to steadily increase
the amount of funds under its control. In 1985, the Navajo Nation received over
$150 million dollars as a result of the Kerr McGee v, Navaio tax decision which
upheld our taxing authority without requiring Secretarial approval. Realizing that
we could not faresee the future in terms of financial resources, the Navajo Nation
Council approved legislation creating and authorizing a "Permanent Trust Fund.”
The original purpose of this legislation was to put in trust-under tribal control-a

recurring source of money so as to maintain futuee fiscal stability of the Navajo
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Nation. This would allow the Navajo Nation 1o sccumutate wealth so that the
proceeds could be used to supplement the tribe's finances after the year 2010.

in 1988, the Navajo Nation Councit established and authorized tha Navajo
Nation to administer four different Navajo Trust Funds dedicated to specific neaeds
totalling $21 million. The Nation has invested the principal and, from the interest
only, awards grants consistent within the purposes of each fund.

In the development of the aforementioned Permanent Trust Fund, we
invested in focal institutions through the purchases of certificates of deposits,
short-term annuities. and other short-term assets. After much discussion, we
recognized that our investment strategies and practices were not conducive 1o the
original purpose of the Permanent Trust Fund. Through the assistance of financia)
advisors and our growing in-house expertise, in 1989 and 1990, we embarked on a
sophisticated lnvestment Management Project. The net result of the Project was
the adoption of the "Navaio Nation Investment Policies and Procedures,” which
now governs all Navajo Nation invested assets. The plan was approved by the
Budget and Finance Committee of the Navajo Nation Council on November 5.,
1991, and includes the statement that the investment of all Navajo Nation Financial
Raesources, including those financial resources held by the BIA, are to be under the
direct investment control cﬁ the Navajo Mation.

The Navajo Nation's averall investment program, pursuant to the
aforementioned policies, was formally implemented in January 1991, Our curient

investment policies are very similar 10 state, city and county policies in that funds
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categories are established. We have prohibitions on certain investments such as
investments in real property. We try to achieve a maximum rate of return given the
risk tevels, and we try 1o maintain a certain amount of liquidity. The policies are
enforced by the MNation's Investment Committee and all final decisions are made by
the Budget and Finance Committee of the Navajo Nation Council.

As a result of our independent investment program, the Navajo Nation
reatized a number of benefits, MNot only were we able 10 place the monies in
securities of our choices, we wara able to deposit large sums of money into tocal
banks in our area. These deposits yielded returns in that we were then able to
leverage loans from area banks for the benefit of the Navajo people, We also have
been able to increase our returns as compared to the returns achieved by the
Bureau, and with the same level of risk. The tnvestment results for 1991 and
1992 have indicated that by moving some funds into longer Maturity bonds, the
return on these funds achieved at feast a two to two and one-halt percent greater
return than the BlA. In addition, by moving some funds from short term
investments into stocks, the return on these funds achieved at feast a four and
one-half to five percent greater return than the BIA, As a result of these actions,
the Permanent Trust Fund has nearly tripled in value since it was established in
1985 according to our most recent audit. In addition, as of December 31, 1992,
the BIA had been overseeing 23.8 percent of the Navaje Nation's investments as

compared to 20 percent in 1985.
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ALLOW NAVAJO NATION (AND OTHER INDIAN TRIBES) AUTHORITY TO
MANAGE TRIBAL TRUST FUNDS

Because of the Navajo Nation’s success in managing our own funds, we
would like to pursue taking over comoplete management and control of all Navajo
investments. We view this legistation as an important means of accomplishing this
goal because it allows for the voluntary withdrawal of funds hakd in trust by the
BIA, Title (I-Section 208(a} ¢f the bill provides that "An Indian tribe may, in
acgordance with this section, submit a plan to withdraw some or all funds held in
trust for such tribe by the United States and managed by the Secretary through the
Bureau.”

We interpret Section 208 as not requiring a tribe to participate in the
demonstration period of five years as provided for in Sections 203 and 204 of 5.
925, Under these sections, the bill provides that an Indian tribe may submit a pian
to tha Secretary 1o demonstrate new apprgaches for the management of Indian
trust funds held in trust by the United States. The demonstration plan must meet
ceftain criteria, one being that tha plan not exceed five ysars,

In light of the extensive history of Navajo investment management and aur
comprehensive investment policies, there appears to be little need for a Navajo
Nation Demonstration period. We recommend that tribes, like Navajo, who have
extensive axperience he allowed to begin withdrawal without a demonstration
period.

Although we support the Committee's intent on improving the management

of Indian trust funds, the Navajo Mation would like 1o recommend that certain

5
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aspects be clarified. 5. 925 ag currantly written, may not address sll funds held in
trust and invested by the BIA. The BIA hotds funds pursuant to the Indian Tribal
Judgment Funds Use or Distribution Act 25 U.5.C, § 1401 et seq. Since this
proposed legislation does not clearly provide access to these funds, 8 tribe such as
the Navajo Nation, may be required to seek separate legisiative authorization to
access such funds due to the Congressional review and acceptance of the
distribution plans as provided by 25 U.5.C. §% 1403 and 14065,

We would suggest that Section 208 of 5. 925 be amended to make it clear
that the reference in 208{a) includes funds held pursuant to plans adopted pursuant
to 25 U.S.C. § 1401 et seq. In the alternative, report language to that effect may
be sufficient. We raise this point because to date, the BIA has taken the position
that without a Congressional authorization it cannot release Indian Tribal Judgment
funds to the Mavajo Mation.

Further, Section 208 should be amended to provide that there be an
accounting and reconciliation of funds process between the BIA and tribes prigt 10
or cantemporanegqus with the release of funds. Unfortunately, tribal records and
BIA records appear to be inconsistent and create the impression that funds held by
the éIA may have been misallocated or improperly accournted for over time. Such a
reconciliation process would address thesae issues and allow claims 10 be made by a

tribe, if necessary.
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ATTEMPTS TOWARD TRANSFER OF BIA TRUST ACCOUNTS TO NAVAJO
NATION

The Navajo Nation began serious discussions with the BIA in 1990 regarding
the possibility of withdrawing the remainder of our tribal funds from the BIA's trust
supervision. On deposit with the BIA are Navajo Nation funds received in
settlement of claims in Dockets 69 and 299, 256-69 and 377-70 and 588-83L
before the United States Claims Court.' The Indian Tribal Judgment Funds tse or
Distribution Act as codified in 25 W.S.C. §81401-1408 governs all tribal judgment
fund distributions.

The discussions with the BlA are ongoing and may yet be resolved between
the Navajo Nation and the BIA, if the Nation can clarify some aspects of the
judgment plans. In at feast two of the clzgims cases noted above, it appears that
this may be the case.

Further, the BIA has, as of May 1993, begun to retease funds 1o the Nation
which are not the subject of 25 U.5.C. § 1401 gt seq. Judgment plans. These are
funds derived from the Navajo Nation's trust assets, minerals, timber, land leases,
ete, To date we have received and are now investing signiticant sums through this
action af the BlA.

The BLA has offered to invest the remaining judgment funds pursuant to

! None of the Navajo Mation judgment claims funds provide for per
capita payments to members. Each dedicates interest earned to specific activities,
such as scholarships or chapter {local unit of government) devafopment. It is the
Navajo Nation's intent 10 continue the restrictions on use of the funds, but to direct
and contro! the investment to maximize the return.

7
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instructions from the Navajo Nation. This accommaodation, while helpful, may not
prove 10 be effective as the BIA indicates it is restricted by law and regulations as
to the type and nature of investment placements it may make. 5. 925 appears to
liberalize the provisions of 25 U.S.C. § 162(al which states that the Sacretary of
the Interior is authorized to invest tribal funds held in trust by the United States in
hanks at the Secretary’s discration. Howaever, it appears that the overall rate of
return May remain less than what the Nation is currently receiving by investing

pursuant to the Navajo Nation investment Policies and Procedures which provide

for a more diversified investment portfolio.

RECOMMENDATIONS

First, the Navajo Nation proposes that language be added to state that funds
held by the BIA pursuant to the “indian Tribal Juggment Funds Distribution Act™,
are subject to Section 208 dispersal to the Navajo Nation. This would aliow for the
payment of judgment funds directly to the affectad tribes so that they can manage
and controt their own investments. At Navajo, wa certainly have demonstrated
that we possess the resources and capability to do just that --- manage our own
resources. Second, we would like to propose that Indian tribes be given options in
how they can organize those funds. Third, we would kke to pursue mechanisms to
allow tribes to access trust accounts, general accounts, and other financial
resources in order to have better record keeping, quick transfer to 3 tribe’s own

bank, and to invest in 3ssets pursuant to tribal investment policies.
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CONCLUSION
The Navajo Nation believes that with the expertise we have acquired and the
safeguards and mechanisms we have established, the time has come for us to
assert direct control $0 we may maximize our revenue and savings for our people.
We loak forward ta working with the Committes to discuss ways 10 achieve
direct tribat cantrol and to rightfully take our place as trustea for our awn funds

and, in turn, aur own future,
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June 1%, 1993

Senator Daniel K. lnouye, Chairman
Select CommitLee on Indian Affairs
United States Senate

Washington, D.€. 20510-645%0

Dear 5enator Inouye,

i wish te Lhank you feor your invitation to appear before the
Select Commitcee on Indlan Affairs act the hearing June 22, 1993, on 5,925
regarding the management of Indfan tewst funds. UnEorvunacely a prior
comnitment will make it impossible for me vo appear in person.

Hevertheless, 1 have the foilowing comments on 5.92% and the
management of [ndlan trust funds in general. I feel that I am qualified teo
speak on this matrer afcer some 30 years spent as an officer in a major
trust department respangible for all aspecrs of trust management,
accounting, and investment policy. 1n addivion, from Hay t, 1992, ro May 1,
1993, 1 served as a consultant to the BIA Office of Trust Fund Management in
Albuquerque Mew Mexico. During that year T studled and evaluated the
various systems, procedures, and practices of that office.

I am retired and have no Lies with any bank, broker, investment
management firm or trust system vendor.

My comments are as follows:

1 sirongly approve of 5,923 which enables Indian tribes and
wndividual Indfans Lo manage thelr own trust fund assets, either directly or
through a professicnal manager such as a bank, broker, or investment
management company. Such a change will make available 1o the Indians all
1the investment management, acceunting, and reporting expertise which is now
avai{lable to all ather individuals and corporations.

Scores of capable and financially responsible institurions now
manage innumerable types of assers, Erom stocks and bonds to real estate and
wineral interests, and the Indians should have such professional and skilled
management available £o thea.

Further, 1 do not believe tnat the BIA can match, today er in
the near Future, the skill and depth of experience in asset management chat
2xists in private financial lostitvrions. Ptesent BIA capabilities in
investment mansgement and concomitant data processing accounting and
report ing systems are far below those of banks and management firms in the
private secrLor,

1 alse strongly suppert the establishment of training programs
for Indians in [inanclal management so that in the future Indians cam “hold
their own in this bighly technical and specialized field,

However, 1 do have the following Seriows concerns, all eof whick
pertain to the implementation of the programs avthorized by the B{il:

-1 -



108

1. At the present time ! doubt that the BlA has in plate the
investment expertise needed to evaluate, in a professiomal fashian, the
variouws demonstration projects which will be presented 1o them, nor to
evaluate the numercwus asset monagers which will solicly management contraces

from the tribes.

2. Meither does the BlA have (n place the data processing and
manual accounting systems needed to comply with Title V (b} regarding
periodic "performance” statements if such statements are to reflect realized
and unrealized gains and losses {n asscts held. 1In additien, [ believe thay
for the some 300,000 individual Indian accouncs, the requirement of monthly
Statements is unduly burdensome and expensive, 1f rhis requirement were
changed 10 quarterly, the savings in postsge and processing expense would be
considerable, and the Indian owners would receive adequats information
concerning their accounts,

3. More generally, the BiA does not have in place a data
processing system capable of accounting for equity fnvestments or equity
derivatives, either through the use of pooled funds or individual holdings.
In order to provide a "state of the art" investmént and reporting system,
the BlA should acquire the use of a proven trust accounting system for
tribal accounts from one of the saveral vendors who pravide such sysrems to
major bamks. It may be possible to modify the present system used for
individual Indian accounts so that it can account for units of a pocled
equity fund(s).

4. I am somewhat concerned that the Bill makes lictle
distinction between tribal accounts and imdividual [ndian accounts, 1n
practice, this distinction is of prime importance, not only from an
accounting point of view, bur from an administrative and investment point of
view as welli, The investment of tribal funds and the accounting far such
fonds will be widely different from thart for the bulk of individual

ACCOunts.

Thank you again for your invitation to testify before your
committee. I wish I could attend in person, but unfortunately 1 cannot at
this time, L am always avallable, however, to answec any questions you or
your staff may wish to ask,

In closing, 1 would )Jike to emphasize my convict{on that t{o
whatever extent you can make it possible for Indian Tribes and individuals
to have access to the investment manzgement and atCounting services
available o the rest of us, through bcokers, trust departments, and asset
managers, then to the same extent both the indians and the BTA will benefit.

Respectful ly submitred,

&fi:er,JG PR

Richard Dice

24 Las Animas Road -- Fost Olfice Box 490
Arroyo Seco, New Mexico 87514-0490
505-776-2985
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