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reports that an estimated 1 mitlion cancer sur-
vivors arg not aflowed ta resume their careers,
begin new ones, or obtain jobs commensurate
with their professional abilities. That is 1 mil-
lion Americans who are denied their right to
contribute to our economy and society, a
grave injustice to both the individuals in ques-
tion and society at large.

Let us not forget the most recent passing of
our beloved coffeague, Congressman George
O'Brien who continued to serve in this body
throughout his cancer treatment and, might |
add, served i well. It would never have oc-
curred to any one of us, nor his constituents,
to deny George his seat in Congress. His ill-
ness in no way impaired his expertise or inter-
est in his work. George is but one example.
There are millions of others who survive their
cancer, and are robbed of their chance to
continue to work and contribute. Due to im-
proved medical research and techniques for
early detection, the survival rate of cancer vic-
tims has grown rapidly.

By adopting this legislation, House Concur-
rent Resoution 321, we will be strongly enun-
ciating our opposition t0 employment discrimi-
nation against persons who have or who have
had cancer. | am additionally hopeful that this
measure will pave the way for further work in
this area, by our Federal and State Depart-
ments of Labor and other relevant agencies.
Accordingly, | urge my colleagues to join in
adopting House Concurrent Resolution 321.

Mr. BIAGGI. Mr. Speaker, I yield
back the balance of my time,

Mr. HENRY. Mr. Speaker, I yield
back the balance of my time
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The Speaker pro tempore (Mr.
MONTGOMERY). The question is on the
motion offered by the gentleman from
New York {Mr. BiaGG1] that the House
suspend the rules and agree to the
concurrent resolution, House Concur-
rent Resolution 321.

The question was taken; and (two-
thirds having voted in favor thereof)
the rules were suspended and the con-
current resolution was agreed to.

A motion to reconsider was laid on
the table.

GENERAL LEAVE

Mr. BIAGGI. Mr. Speaker, I ask
unanimous consent that all Members
may have 5 legislative days in which to
revise and extend their remarks on the
concurrent resolution just agreed to.

The SPEAKER pro tempore. Is
there objection to the request of the
gentleman from New York?

There was no ochjection.

FALSE CLAIMS AMENDMENTS
ACT OF 1988

Mr. GLICKMAN. Mr. Speaker, [
move to suspend the rules and pass
the bill (H.R, 4827) to amend title 31,
United States Code, with respect to
the fraudulent use of public property
or money, as amended.

The Clerk read as follows:

H.R. 482Y

Be {1 enocted by the Senate and House of
Represeniatives of the United States of
Americs in Congvess assembied,
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SECTION 1. SHORT TITLE.

This Act may be cited as the “False
Claims Amendments Act of 1986"".

SEC. 2. FALSE CLAIMS,

Section 3729 of title 31," United States
Code, is amended—

(1) by striking the matter preceding para-
graph (1) and inserting the following:

‘“(a) LIABILITY FOR CERTAIN ACTS.—Any
person who—""; '

(2) in paragraph (1) by striking “Govern-
ment or a member of an armed force” and
inserting “United States Government or a
member of the armed forces'’;

(3) in paragraph (2) by inserting ‘“by the
Government' after “‘approved'’;

(4) in paragraph (4)—

(A) by striking “public”; and

(B) by striking ‘“in an armed force” and in-
serting ‘‘by the Government”,

(5) in paragraph (5)—

(A) by striking *“in an armed force’ and in-
serting “by the Government'”; and

(B) by striking ‘“‘or’ after the semicolon;

(6) in paragraph (6)—

(A) by striking ‘‘a member of an armed
force” and inserting ‘‘an officer or employee
of the Government, or a member of the
armed forces,”; and

(B) by striking the period at the end of
the paragraph and inserting *‘; or"; and

(1) by adding at the end of the subsection
the following:

“(7) Enowingly makes, uses, or causes to
be made or used, a false record or statement
to conceal, avoid, or decrease an obligation
to pay or transmit money or property to the
Government,
is liable to the United States Government
for a civil penalty of not less than $5,000
and not more than $10,000, for an amount
equal to consequential damages as set forth
in subsection (b)1) plus 2 times the amount
of damages {other than such consequential
damages) which the Government sustains
because of the act of that person, and for
the costs of a civil action brought to recover
any such penalty or damages.

“(b) CALCULATION oOF DamMmaceEs.—(1) For
purposes of this section, consequential dam-
ages include damages which the United
States would not have sustained but for~-

“(A) the commission of any of the acts
prohibited by subsection (a); or

*(B) entering into or making any contract
or grant as a result, in any material part, of
any false statement, record, or claim.

“(2) Any credits to which the defendant
establishes entitiement may be deducted
from the amount payable under subsection
(a) only after the damages sustained by the
United States have been doubled as set
forth i{n subsection (a).

‘“(3) If any portion of the damages sus-
tained by the United States under para-
graph (1) is considered reasonably unfore-
seeable by the court, the court may reduce
the total amoumt of damages payable under
paragraph (1),

*“(c) Kmowing axp KnowingLy Dzriwep —
For purposes of this section, the terms
‘knowing’ and ‘knowingly’ mean that a
person, with respect to information—

i“(l) has actual knowledge of the informa-
tion;

“(2) acts in dellberate ignorance of the
truth or falsity of the information; or

*(3) acts in reckless disregard of the truth
or falsity of the information.

“4d) CLaiu Derowen.—Por purposes of this
section, ‘claim’ includes any request or
demand, whether under a contract or other-
wise, for money or property which is made
to a contractor, grantee, or other recipient
{f the United States Govermment provides
any portion of the money or property which
is requested or demanded, or {f thve Govern-
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ment will reilmburse such contractor, grant-
ee, or other recipient for any portion of the
money or property which is requested or de-
manded.

“(e) Excrusion.—This section does not
apply to claims, records, or statements made
under the Internal Revenue Code of 1954..
SEC. 3. CIVIL ACTIONS FOR FALSE CLAIMS.

Section 3730 of title 31, United States
Code, is amended to read as follows:

*“§ 3730. Civil actions for false claims

“(a) RESPONSIBILITIES OF THE ATTORNEY
GENERAL.—The Attorney General diligently
shall investigate a violation under section
3729. If the Attorney General finds that a
person has violated or is violating section
3729, the Attorney General may bring a civil
action under this section against the person.

“(b) ACTIONS BY PRIVATE PERsONS.—(1) A
person may bring a civil action for a viola-
tion of section 3729 for the person and for
the United States Government. The action
shall be brought in the name of the Govern-
ment. Subject to paragraph (5), an action
may be dismissed only if the court and the
Attorney General give written consent to
the dismissal and their reasons for consent-
ing.

*(2) A copy of the complaint and written
disclosure of substantially all material evi-
dence and information the person possesses
shall be served on the Government pursu-
ant to Rule 4(d)(4) of the Federal Rules of
Civil Procedure. The complaint shall be
filed in camera, shall remain under seal for
at least 60 days, and shall not be served on
the defendant untfl the court so orders. The
Government may elect to intervene and pro-
oeed with the action within 80 days after it
receives both the complaint and the matert-
al evidence and information.

‘“(3) The Government may, for good cause
shown, move the court for extensions of the
time during which the complaint remains
under seal under paragraph (2). Any such
motions may be supported by affidavits or
other submissions {n camera. The defendant
shall not be required to respond to any com-
plaint filed under this section until 20 days
after the compliaint 18 unsealed and served
upon the defendant pursuant to Ruie 4 of
the Federal Rules of Civil Procedure.

“(4) Subject to paragraph (5), before the
expiration of the 60-day period or any ex-
tensions obtained under parsgraph (3), the
Government shatl—

“(A) proceed with the action, in which
case the action shall be conducted by the
Government; or

“(B) notify the court that it declines to
take over the action, in which case the
person bringing the action shall have the
right to conduct the action.

*(5)(A) If the court finds that an action
brought by a person under this subsection—

*(1) is based on specific evidence or specif-
ic information which the Government dis-
closed as a basis for allegations made in a
prior administrative, civil, or criminal pro-

, Or

“(i1) is based on specific information dis-
closed during the course of a congressional
investigation or based on specific public in-
formation disseminated by any news media,

the court shall dismiss the actlon, unless
subparagraph (B) applies.

*“(B) ‘The court shall not dismiss an action
under subparagraph (A)—

(i) {f the Government proceeds with the
action before the expiration of the 89-day
period described in paragraph (2) er any ex-
tensions oblained under parsgraph (3); or

“(34) U tiee Covernment was aware of (he
evidence or information described in clause .
(1) or {1]) of subparagraph (A) for & period of
st lesst 6 months before the person lritiated
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the action, and the Government did not ini-
tiate a civil action on the matter involved
within that 6-month period, or within such
additional times as the court allows upon a
showing of good cause.

‘“¢C) The defendant must prove the facts
warranting dismissal of & case to which this
paragraph applies.

*/(6) When a person brings an action under
this subsection, no person other than the
Government may intervene or bring a relat-
ed action based on the facts underlying the
pending action.

“(¢) RIGHTS oF PARTIES To QUi Tam Ac-
TIONS.—(1) If the Government proceeds
with the action, it shall have the primary
responsibility for prosecuting the action.
The person bringing the action shall have a
right to continue in the action with the
same rights as those of a person permitted
to intervene in an action under Rule 24(b)
of the Federal Rules of Civil Procedure. The
Government is not bound by an act of the
person bringing the action. A motion by the
Government to dismiss the action may not
be granted unless the person bringing the
action has been notified by the Government
of the filing of the motion and unless the
court has provided the person with the op-
portunity for a hearing on the motion.

“(2) The Government may settle the
action with the defendant notwithstanding
the objections of the person initiating the
action if the court determines after a hear-
ing, including the opportunity for presenta-
tion of evidence, that the proposed settle-
ment is fair, adequate, and reasonable under
all the circumstances.

“(3) Upon a showing of the Government
that certasin actions of discovery by the
person initiating the action would signifi-
cantly interfere with the Government’s in-
vestigation or prosecution of a criminal or
civil matter arising out of the same facts,
the court may stay such discovery for a
period of not more than 60 days. Such a
showing shall be conducted in camera. The
court may extend the 60-day period upon a
further showing in camersa that the Govern-
ment has pursued the criminal or civil inves-
tigation or proceedings with reasonable dili-
gence and any proposed discovery in the
civil action will interfere with the ongoing
criminal or civil investigation or proceed-
ings.

‘‘(4) If the Government elects not to pro-
ceed with the action, the person who initiat-
ed the action shall have the right to con-
duct the action. If the Government so re-
quests, it shall be served with copies of all
pleadings filed in the action and shall be
supplied with copies of all deposition tran-
scripts (at the Government's expense).
When a person proceeds with the action,
the court, without limiting the status and
rights of the person initiating the action,
may nevertheless permit the Government to
intervene at a later date upon a showing of
good cause.

“(5) Notwithstanding subsection (b). the
Government may elect to pursue its claim
through any alternate remedy available to
the Government, including any administra-
tive proceeding to determine a civil money
penalty. If any such alternate remedy is
pursued in another proceeding, the person
initiating the action shall have the same
rights in such proceeding as such person
would have had if the action had continued
under this section. Any finding of fact or
conclugion of lJaw made in such other pro-
ceeding that has become final shall be con-
clusive on all parties to an action under this
section. For purposes of the preceding sen-
tence, a finding or conclusion is final if it
has been finally determined on appeal to
the appropriate court of the United States,
if all time for filing such an appeal with re-
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spect to the finding or conclusion has ex-
pired, or if the finding or conclusion is not
subject to judicial review.

“(d) AWARD TO QUI TaM PrainTIFr.—(1) If
the Government proceeds with an action
under this section, and the person bringing
the action discloses selevant evidence, or rel-
evant information, which the Government
did not have at the time the action was
brought, such person shall receive at least
15 percent but not more than 25 percent of
the proceeds of the action or settlement of
the claim, depending upon the extent to
which the person substantially contributed
to the prosecution of the action. Where the
action is one which the court finds, under
subsection (bX5)XA), to be based solely on
evidence or information described in clause
(1) or (ii) of that subsection, the court may
award such sums as it considers appropriate,
but in no case more than 10 percent of the
proceeds, taking into account the signifi-
cance of the evidence or information and
the role of a person in advancing the case to
litigation. Any payment under this para-
graph shall be made from the proceeds.
Such person shall also receive an amount
for reasonable expenses which the court
finds to have been necessarily incurred, plus
reasonable attorneys’ fees and costs. All
such expenses, fees, and costs shall be
awarded against the defendant.

“(2) If the Government does not proceed
with an action under this section, the
person bringing the action or settling the
claim shall receive an amount which the
court decides is reasonable for collecting the
civil penalty and damages. The amount
shall be not less than 25 percent and not
more than 30 percent of the proceeds of the
action or settlement and shall be paid out of
such proceeds. Such person shall also re-
ceive an amount for reasonable expenses
which the court finds to have been necessar-
ily incurred, plus reasonable attorneys’ fees
and costs. All such expenses, fees. and costs
shall be awarded against the defendant.

“(3) If the Government does not proceed
with the action and the person bringing the
action conducts the action, the court may
award to the defendant its reasonable attor-
neys’ fees and expenses if the defendant
prevails in the action and the court finds
that the claim of the person bringing the
action was clearly frivolous, vexatious, or
brought solely for purposes of harassment.

‘(e) GOVERNMENT NOT LiABLE FOR CERTAIN
ExpEnses.—The Government is not liable
for expenses which a person incurs in bring-
ing an action under this sectioi.”.

SEC. 4. ENTITLEMENT TO RELIEF FOR DISCRIMINA.
TION BY EMPLOYERS AGAINST EM.
PLOYEES WHO REPORT VIOLATIONS.

Section 3730 of title 31. United States
Code, as amended by section 3 of this Act, is
further amended by adding at the end the
following new subsection:

“(f) Any employee who is discharged, de-
moted, suspended, threatened, harassed, or
in any other manner discriminated against
in the terms and conditions of employment
by his or her @mployer in whole or in part
because of lawful acts done by the employee
on behalf of the employee or others in fur-
therance of an action under this section, in-
cluding investigation for. initiation of, testl-
mony for, or assistance in an action filed or
to be filed under this section, shall be ent}-
tled to all relief necessary to make the em-
ployee whole. Such relief shall include rein-
statement with the same seniority status
such employee would have had but for the
discrimination, 2 times the amount of back
pay, interest on the back pay, and compen-

sustained

An employee may bring an action in the ap-
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propriate district court of the United States
for the relief provided in this subsection.”.

SEC. 8. FALSE CLAIMS PROCEDURE.

Section 3731 of title 31, United States
Code, is amended by striking subsection (b)
and inserting the following:

*(b) A civil action under section 3730 may
not be brought—

*(1) more than 8 years after the date on
which the violation of section 3729 is com-
mitted, or

*(2) more than 3 years after the date
when facts material to the right of action
are known or reasonably should have been
known by the official of the United States
charged with responsibility to act in the cir-
cumstances, but in no event more than 10
years after the date on which the violation
is committed,

whichever occurs last.

“¢c) In any action brought under section
3730, the United States shall be required to
prove all essential elements 0f the cause of
action, including damages, by a preponder-
ance of the evidence.

‘(d) Notwithstanding any other provision
of law, the Federal Rules of Criminal Proce-
dure, or the Federal Rules of Evidence, a
final judgment rendered in favor of the
United States in any criminal p
charging fraud or false statements, whether
upon a verdict after trial or upon a plea of
guilty or nolo contendere, shall estop the
defendant from denying the essential ele-
ments of the offense in any action which in-
volves the same transaction as in the crimi-
nal proceeding and which is brought under
subsection (a) or (b) of section 3730.”,

SEC. 6. FALSE CLAIMS JURISDICTION: CIVIL INVES-
TIGATIVE DEMANDS.

(8) IN GENERAL.—Subchapter III of chap-
ter 37 of title 31, United States Code, is
amended by adding at the end the following
new sectionas:

“§ 3732. False claims jurisdiction

“(a) ActioNns Umwprr SzcTiON 3730.—Any
action under section 3730 may be brought in
any judicial district in which the defendant
or, in the case of multiple defendants, any
one defendant can be found, resides, trans-
acts business, or in which any act proscribed
by section 3729 occurred. A summons as re-
quired by the Federal Rules of Civil Proce-
dure shall be issued by the appropriate dis-
trict court and served at any place within or
outside the United States.

“(b) CLaiM8 UNDER STATE LAW.—The dis-
trict courts shall have jurisdiction over any
action brought under the laws of any State
for the recovery of funds paid by a State or
local government if the action arises from
the same transaction or occurrence as an
action brought under section 3730.

“§ 3733. Civil investigative demands

“(a) INn GENERAL.—~

“(1) ISSUANCE AND SERVICE.—Whenever the
Attorney General has reason to believe that
any person may be in possession, custody, or
control of any documentary material or in-
formation relevant to a false claims law in-
vestigation, the Attorney General may,
before commencing a civil proceeding under
section 3730 or other false claims law, issue
{n writing and cause to be served upon such
person, & civil investigative demand requir-
ing such person—

*(A) to produce such documentary materi-
al for inspection and copying,

*(B) to answer in writing written interrog-
atories with respect to such documentary
material or information,

“(C) to give oral testimony oconcerning
such documentary material or information,
or
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‘(D) to furnish any combination of such
material, answers, or testimony.

The Attorney General may not delegate the
authority to issue clvil investigative de-
mands under this subsection. Whenever a
civil investigative demand is an express
demand for any product of discovery, the
Attormey General, the Deputy Attorney
General, or an Assistant Attormney General
shall cause to be served, in any manner au-
thorimed by this section, a copy of such
demand upon the person from whom the
discovery was obtained and shall notify the
person to whom such demand is issued of
the date on which such copy was served.

‘(2) CONTENTS AND DEADLINES.—

*(A) Each civil investigative demand
issued under paragraph (1) ghall state the
nature of the conduct constituting the al-
leged violation of a false claims law which ts
under investigation, and the applicable pro-
vision of law alleged to be violated.

“{B) If such demand is for the production
of documentary material, the demand
shall—

‘(i) describe each class of documentary
material to be produced with such definite-
ness and certainty as to permit such materi-
al to be falirly identified;

“(il) prescribe a return date for each such
class which will provide a reasonable period
of time within which the material so de-
manded may be assembled and made avaii-
able for inspection and copying; and

“(ilD) 1dentity the false claims law investi-
gator to whom such material shall be made
available.

“(C) If such demand is for answers to writ-
ten interrogatories, the demand shall—

“(i) set forth with specificity the written
interrogatoeries to be answered;

(i) prescribe dates at which time answers
to written interrogatories shall be submit-
ted; and

“(ifi) identify the false claims law investi-
gator to whom such answers shall be sub-
mitted.

“(D) If such demand is for the giving of
oral testimony, the demand shall—

() prescribe a date, time, and place at
which oral testimony shall be commenced,;
and

“Xi1) identify a false claims law investiga-
tor who shall conduct the examination and
the custodian to whom the transcript of
sach examination shall be submitted.

Any such demand which is an express
demand for any product of discovery shall
not be returned or returnable until 20 days
alter the date on which a copy of such
demand has been served upon the person
from whom the discovery was obtained.

“*(b) PROTECTED MATERIAL OR INPORMA-
TION.—

(1> In GEmMERAL.—A civil investigative
demand issued under subsection (a) may not
require the production of any documentary
material, the submission of any answers to
written interrogatorfes, or the giving of any
oral testimony if such material, answers, or
testimony would be protected from disclo-
sure under—

“(A) the standards applicable to subpoe-
nas aor subpoenas duces tecum issued by a
court of the United States to aid tn a grand
jury investigation; or

“(B) the standards applicable to discovery
requaests under the Federal Rules of Ctvil
Procedure, to the extent that the applica-
tian of such standards to any such demand
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preventing or restraining disclosure of such
product of discovery to any person. Disclo-
sure of any product of discovery pursuant to
any such express demand does not consti-
tute a waiver of any right or privilege which
the person making such disclosure may be
entitled to invoke to resist discovery of trial
preparation materials.

“(c) SERVICE, JURISDICTION. —

(1) BY wHOM SERVED. —Any civil investiga-
tive demand issued under subsection (a)
may be served by a false claims law investi-
egator, or by a Unfted States marshal or a
deputy marshal, at any place within the ter-
ritorial jurisdiction of any court of the
United States.

‘‘(2) SERVICE IN FOREIGN COUNTRIES.—ANy
such demand or any petition filed under
subsection (J) may be served upon any
person who is not found within the territori-
al jurisdiction of any court of the United
States in such manner as the Federal Rules
of Civil Procedure prescribe for service in a
foreign country. To the extent that the
courts of the United States can assert juris-
diction over any such person consistent with
due process, the United States District
Court for the District of Columbia shall
have the same jurisdiction to take any
action respecting compliance with this sec-
tion by any such person that such court
would have if such person were personally
within the jurisdiction of such coart.

“¢d) Service Uron 1xGal ENTITIES AND
NATURAL PERSONS.—

(1) LeeAL ENTITIES.—Service of any civil
investigative demand {issued under subsec-
tion (a) or of any petition filed under sub-
section (j) may be made upon a partnership,
corporation, sassociation, or other legal
entity by—

“(A) delivering an executed copy of such
demand or petition to any partner, execu-
tive officer, managing agent, or general
agent of the partnership, corporation, asso-
ciation, or entity, or to any agent authorized
by appointment or by 1aw to receive service
of process on behalf of such partnership,

on, association, or entity;

“(B) delivering an executed copy of such
demand or petition to the principal office or
place of business of the partnership, corpo-
ration, association, or entity; or

“(C) depositing an executed copy of such
demand or petitton in the United States
maiis by registered or certified mail, with a
return receipt requested, addressed to such
partnership, ocorporation, association, or
entity at its princtipal office or place of busi-
ness.

“(2) NaTomRaL rEmsONs.—Service of any
such demand or petition may be made upon
any natural person by—

“(A) delivering an executed copy of such
demand or petition to the person; or

‘“AB) depositing an executed copy of such
demand or petition in the United States
malls by registered or certifted mail, with a
return receipt requested, addressed to the

') DOCOMENTARY MATERIAL. —
*(1) Swoun cenrirscarss.—The production
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“{A) in the case of a natural person, the
person to whom the demand is directed, or

“¢B) in the case of a person other than a
natural person, a person having knowledge
of the facts and circumstances relating to
such production and euthorised to act on
behalf of such person.
The certificate shall state that all of the
documentary material required by the
demand and in the possession, custody, or
control of the person to whom the demand
is directed has been produced and made
available to the false clatms law investigator
identified in the demand.

“(2) PRODUCTION OF MATERIALS.—Any
person upon whom any civil investigative
demand for the production of documentary
material has been served under this section
shall make such material available for in-
spection and copying to the false claims law
investigator identified in such demand at
the principal place of business of such
person, or at such other place as the falgse
claims law {nvestigator and the person
thereafter may agree and prescribe in writ-
ing, or a3 the court may direct under subsec-
tion (§J)(1). Such material shall be made so
available on the return date specified in
such demand, or on such later date as the
false clalms law investigator may prescribe
in writing. S8uch person may, upon written
agreement between the person and the false
claims law investigator, substitute coples for
originals of all or any part of such material.

“(g) INTERROGATORIES.—Each interrogato-
ry in a civil investigative demand served
under this section shall be answered sepa-
rately and fully in writing under oath and
shall be submitted under a sworn certificate,
in such form as the demand designates, by—

“(1) in the case of a natural person, the
person to whom the demand is directed, or

‘“(2) in the case of a person other than a
naturai person, the person or persons re-
sponsible for answering each interrogatory.
If any interrogatory is objected to, the rea-
sons for the objection shall be stated {n the
certificate instead of an answer. The certifi-
cate shall state that all information re-
quired by the demand and in the possession,
custody, control, or knowledge of the person
to whom the demand is directed has been
submitted. To the extent that any informa-
tion is not furnished, the information shall
be Identifled and reasons set forth with par-
ticularity regarding the reasons why the in-
formation was not Turnished.

“(h) ORAL EXAMINATIONS. —

“(1) Procrpurrs.—The examination of
any person pursuant to a civil Investigative
demand for oral testimony served under this
section shall be taken before an officer au-
thorised to administer oaths and afffrma-
tions by the laws of the Untted States or of
the place where the examination is held.
The officer before whom the testtmony is to
be taken shall put the witness on oath or af-
firmation and shall, personally or by some-
one acting under the direction of the officer
and in the officer's presence, record the tes-
timony of the witness. The testimony shall
be taken stenographically and shall be tran-
seribed. When the testimony ta fully tran-
scribed, the officer before whom the testi-
mony is taken shall promptly transmit a
copy of the transcript of the testimony to
the custodian. This subsection shall not pre-
clude the taking of testimony by any means
authorised by. snd (n & manner oonsistent
with, the Pederal Rules of Civil Procedure.
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is Lo be taken, sind any other stenographer
{taking such testhmony.

“N3) WAMERE TESYIMONY TAKEN.—The oral
testimony of any person taken pursuant to a,
ctvil iavestigative demand served under this
section shall be taken in the Judictal district
of the United States within which such
person resides, is found, or transacts busi-
Dess, oFf in sach other place s may be
agreed wpon by the false claims law mvesti-
gator penducting the examination and such
person.

“«4) TRARSCRIPY OF TESTIMONY.—When the
testimony is fully transcribed, the false
claims law investigator or the officer before
whom the testimony iz taken shall afford
the witness, who may be acoompanied by
counsel, a reasonable opportunity to exam-
ine and read the transcript, unless such ex-
amination and reading are waived by the
witness. ARy changes in form or substance
which the witness desires to make shall be
entered amd ddentified upon the transeript
by the officer or the false claims law investi-
gator, with a statement of the reasons glven
by the witness for making sauch changes.
The transcript shall then be signed by the
witness, unless the witness in writing waives
the sigming, is ill, cannot be found, or re-
fuses to sign. If the transcript ts not signed
by the witness within 30 days after being af-
forded a reasonable opportunity to examine
it, the officer or the faise cinims law investi-
gator shall sign &t and state on the record
the fact of the waiwver, illness, absence of the
witness, or the refusal to sign, together with
the reason, if any, given therefor.

*(5) CERTIFICATION AND DELIVERY TO CUSTO-
pIAN.—The officer before whom the testimo-
ny is taken shall certify on the transcript
that the witness was sworn by the officer
and that the transcript s a true record of
the testimony given by the witness, and the
officer or false claims law investigator shall
promptly deliver the tramscript, or send the
transcript by registered or certified mail, to
the custodian.

“(6) FURNISHING OR INSPECTION OF TRAN-
SCRIPT BY WITNESS.—Upon payment of rea-
sonable charges therefor, the false chlims
law investigator shall furnish a copy of the
transcript to the witness only, except that
the Attormey General, the Deputy Attorney
General, or an Asgistant Attormney General
may, for good cause, limit such witness to
inspection of the official transcript of the
witness's testimony.

‘7Y CONDUCT OF ORAL TESTIMONY.—(A)
Any person compelled to appear for oral tes-
timony under a civil investigative demand
issued under subsection (a) may be accom-
panied, represented, and advised by counsel.
Counsel may advise such person, in confi.
dence, with respect to any question asked of
such person. Such person or counsel may
object on the record to any question, in
whole or in part, and shall briefty state for
the record the reason for the objection. An
objection may be made, received, and en-
tered upon the record when It is claimed
that such persea is entitied to refuse to
answer the guestion on the grounds of any
constitutional or other legal right or privi-
lege, including the privilege against self-in-
crimimation. Such person may not otherwise
object to eor refuse to answer any question,
and may net directly or through counsel
otherwise interrupt the oral examination. 1f
such person refuses {0 answer any guestion,
a petition may be filed in the distriet court
of the United States under subsection (JX1)
for an order compelling such person to
answer such guestion.

*(B) 1f such person refuses t0 answer any
question on the grounds of the privilege
against setf-incriminstion, the testimony of
such person omy be compelled in accerd-
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ance with the provisions of part V of title
18.

*(8) WITNESS FEES AND ALLOWARCES.—Any
person appearing for oral testimony under a
civil investigative demand issued under sub-
section (a) shall be entitled to the same fees
and allowances which are pald to witnesses
in the district courts of the United States.

*“{1) CusrobiaNS OF DOCUMENTS, ANSWERS,
AND TRANSCRIPTS.—

“{1) DEsiIGNATION.—The Attorney General
shall designate a Ialse claims law investiga-
tor to serve as custodian of documentary
material, answers to interrogatories, and
transcripts of oral testimony received under
this section, and shall designate such addi-
tional false claims law investigators as the
Attorney General determines from time to
time to be necessary to serve as deputies to
the custodian.

‘(2) RESPONSIBILITY POR MATERIALS, DI8-
CLOSURE.—(A) A false claims law investigator
who receives any documnentary material, an-
swers to interrogatories, or transcripts of
oral testimony wunder this section shall
transmit them to the custodian. The custo-
dian shall take physical possession of such
material, answers, or transcripts and shall
be responsible for the use made of them and
for the return of documentary material
under paragraph (4).

“(B) The custodian may cause the prepa-
ration of such copies of such documentary
material, answers {0 interrogatories, or tran-
scripts of oral testimony as may be required
for official use by any false claims law inves-
tigator, or other offiver or employee of the
Department of Justice, who is authorized
for such use under regulations which the
Attorney General shall issue. Such material,
answers, and transcripts may be used by any
such authorized false claims law inyestiga-
tor or other officer or employee in connec-
tion with the taking of oral testimony under
this section.

“(C) Except as otherwise provided in this
subsection, no documentary material, an-
swers to interrogatories, or transcripts of
oral testimony, or copies thereof, while in
the possession of the custodian, shall be
available for examination by any individual
other than a false claims law investigator or
other officer or employee of the Depart-
ment of Juastice authorized under subpara-
graph (B). The prohibition in the preceding
sentence on the availabitity of material, an-
swers, or transcripts shall not apply if con-
seat is given by the person who produced
such material, answers, or transcripts, or, in
the case of any product of discovery pro-
duced pursuant to an express demand for
such material, consent is given by the
persan from whom the discovery was ob-
tained. Nothing in this subparagraph is in-
tended to prevent disclosure to the Con-
gress, including any committee or subcom-
mittee of the Congress.

‘(D) Notwitisstanding subparegraph (C),
decumentary material, answers to imterroga-
tories, or transcripts of oral testimony ob-
tained under a civil investigative demand
issued under this section shall be disclosed
to an agency of the United States {f—

(1) that agency flles, in a district court of
the United States in which petitions under
subsection () may be ffled, and serves upon
the persor named in the civil investigutive
demand and, in the case of an express
demand for any product of dicovery, the
person from whom such discovery was ob-
tained, u petition requesting such disclosure;

“(ii) any person so served has an opportu-
nity to be heard on the petition;

“(i1) the court finds that disclosure of the
irformation involved i3 relevant to an inves-
tigation by the agency which it is author-
tzed by law o conduct; and
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“(iv) the court issues an order reguiring

such disclosure.
The provisions of paragraphs (§) and (8) of
subsection () (relating to jurisdictiom and
applicability of the Federal Rules of Civil
Procedure) apply to petitions under this
subparagraph.

‘(E) While in the possession of the custo-
dian and under such reasomable terms and
conditions as the Attormey General shall
prescribe—

“d) documentary material and answers to
interrogatories shall be available for exami-
nation by the person who produced such
material or answers, or by & representative
of that person authorised by that person to
examine such material and answers; and

‘(i) tranacripts of oral testimony shall be
available for examination by the person
who produoed soch testimony. or by a repre-
sentative of that person sathorised by that
person (0 examine sach transoripts.

‘“(3) USE OF MATERIAL, ARSWERS, OR TRAN-
SCRIPTS IR OQTHER PROCTEMINGS.—Whenever
any attorney of the Department of Justice
has been dexignated to appear before any
court, grand fury, or Federal agency in any
cage or prooteding, the custodian of any
documentary material, answers to interroga-
tories, or transcripts of oral testimony re-
ceived under this section mway deliver to
such attorney such material, snswers, or
transctipts for official use in oconnection
with any such cage or proceeding as such at-
torrrey determines to be required, Upon the
compiletion of any such case or proveeding,
such attorney shall return (o the custodian
any such material, answers, or transcripts so
delivered which have not passed Into the
control of such coart, grand jry, or agency
through introductiom into the record of
such case or proooeding.

“(4) CONDITIONS POR XETURN OF MATERI-
AL.—If any documentary maaterial has been
producad by any person {n the course of any
false claims law investigation pursuant to a
civil investigative demmand under this sec-
tion, and—

“(A) any case or proceeding before any
court or grand fury arising out of such in-
vestigation, or any proceeding before any
Federal agency involving such material, has
been completed, or

“(B) no case or proceeding in which such
material may be used has been commenoced
within a reasonable time after completion of
the examination and analysis of all docu-
mentary material and other iInformation as-
sembled in the course of such Investigation,
the custodian shall, upon written request of
the person who produced such material,
returmn to such person any such material
(other than copies furnished to the Ilalse
cletims Inw investigator under subsection
(fX2) or made by the Department of Justice
under paragraph (2XB)) which has not
paseed inte the control of any cowrt, grand
jury, or agency through htroduction tmto
the record of such case or proceeding.

“5) APPOINTMENT OF SUCCESSOR OUSTO-
p1ans.—In the event of the death, dlsability,
or separation from service ln the Depart-
ment of Justice of the custodian of any doc-
umentary material, anawers 10 interrogato-
ries, or tramscripts of oral testimony pro-
duced pursuant to a civil investigative
demand under this section, or in the event
of the o1ficial relief of such custodian lrom
responsibiity for the custody and control ef
such material, answers, or transcripla, the
Attorney General shall prompUy—

‘NA) designate anothér false clalms law in-
vestigator to serve as custodian of such ma- -
terisl, answers, or tranacripts, and

“(B) transmit in writing to the pemen who
produced such material, answers, or testimo-
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ny notice of the identity and address of the
successor so designated.

Any person who is designated to be a succes-
sor under this paragraph shall have, with
regard to such material, answers, or tran-
scripts, the same duties and responsibilities
as were imposed by this section upon -that
person’s predecessor in office, except that
the successor shall not be held responsible
for any default or dereliction which oc-
curred before that designation.

“(§) JUDICIAL PROCEEDINGS.—

1) PETITION FOR ENFORCEMENT.—When-
ever any person fails to comply with any
civil investigative demand issued under sub-
section (&), or whenever satisfactory copying
or reproduction of any material requested in
such demand cannot be done and such
person refuses to surrender such material,
the Attorney General may file, in the dis-
trict court of the United States for any judi-
cial district in which such person resides, is
found, or transacts business, and serve upon
such person a petition for an order of such
court for the enforcement of the civil inves-
tigative demand.

‘¢2) PETITION TO MODIFY OR SET ASIDE
DEMAND.—(A) Any person who has received a
civil investigative demand issued under sub-
section (a) may file, in the district court of
the United States for the judicial district
within which such person resides, is found,
or transacts business, and serve upon the
false claims law investigator identified in
such demand a petition for an order of the
court to modify or set aside such demand. In
the case of a petition addressed to an ex-
press demand for any product of discovery,
a petition to modify or set aside such
demand may be brought only in the district
court of the United States for the judicial
district in which the proceeding in which
such discovery was obtained is or was last
pending. Any petition under this subpara-
graph must be filed—

(i) within 20 days after the date of serv-
ice of the civil investigative demand, or at
any time before the return date specified in
the demand, whichever date is earlier, or

*“(if) within such longer period as may be
prescribed in writing by any faise claims law
investigator identified in the demand.

‘“(B) The petition shall specify each
ground upon which the petitioner relies in
seeking relief under subparagraph (A), and
may be based upon any failure of the
demand to comply with the provisions of
this section or upon any constitutional or
other legal right or privilege of such person.
During the pendency of the petition in the
court, the court may stay, as it deems
proper, the running of the time allowed for
compliance with the demand, in whole or in
part, except that the person filing the peti-
tion shall comply with any portions of the
demand not sought to be modified or set
aside.

‘(3) PETITION TO MODIFY OR SET ASIDE
DEMAND FOR PRODUCT OF DISCOVERY.—(A) In
the case of any civil investigative demand
issued under subsection (a) which is an ex-
press demand for any product of discovery,
the person from whom such discovery was
obtained may file, in the district court of
the United States for the judicial district in
which the proceeding in which such discov-
ery was obtained is or was last pending, and
serve upon any false claims law investigator
identified in the demand and upon the re-
cipient of the demand, a petition for an
order of such court to modify or set aside
those portions of the demand requiring pro-
duction of any such product of discovery.
Any petition under this subparagraph must
be filed—

(1) within 20 days after the date of serv-
ice of the civil investigative demand, or at
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any time before the return date specified in
the demand, whichever date is earlier, or

‘(i) within such longer period as may be
prescribed in writing by any false claims law
investigator identified in the demand.

“(B) The petition shall specify each
ground upon which the petitioner relies in
gseeking relief under subparagraph (A), and
may be based upon any failure of the por-
tions of the demand from which relief is
sought to comply with the provisions of this
section, or upon any constitutional or other
legal right or privilege of the petitioner,
During the pendency of the petition, the
court may stay, as it deems proper, compli-
ance with the demand and the running of
the time allowed for compliance with the
demand.

“(4) PETITION TO REQUIRE PERFORMANCE BY
CUSTODIAN OF DUTIES.—At any time during
which any custodian is in custody or control
of any documentary material or answers to
interrogatories produced, or transcripts of
oral testimony given, by any person in com-
pliance with any civil investigative demand
issued under subsection (a), such person,
and in the case of an express demand for
any product of discovery, the person from
whom such discovery was obtained, may
file, in the district court of the United
States for the judicial district within which
the office of such custodian is situated, and
serve upon such custodian, a petition for an
order of such court to require the perform-
ance by the custodian of any duty imposed
upon the custodian by this section.

“(5) JurispictioN.—Whenever any peti-
tion is filed in any district court of the
United States under this subsection, such
court shall have jurisdiction to hear and de-
termine the matter 80 presented, and to
enter such order or orders as may be re-
quired to carry out the provisions of this
section. Any final order so entered shall be
subject to appeal under section 1291 of title
28. Any disobedience of any final order en-
tered under this section by any court shall
be punished as a contempt of the court.

‘(6) APPLICABILITY OF FEDERAL RULES OF
CIVIL PROCEDURE.—The Federal Rules of
Civil Procedure shall apply to any petition
under this subsection, to the extent that
such rules are not inconsistent with the pro-
visions of this section.

“(7) DISCLOSURE EXEMPTION.—ANy docu-
mentary material, answers to written inter-
rogatories, or oral testimony provided under
any civil investigative demand issued under
subsection (a) shall be exempt from disclo-
sure under section 552 of title 5.

(k) DErFINITIONS.—For purposes of this
section—

‘(1) the term ‘false claims law' means—

“(A) this section and sections 3729
through 3732; and

‘“(B) any Act of Congress enacted after
the date of the enactment of this section
which prohibits, or makes available to the
United States in any court of the United
States any civil remedy with respect to, any
false claim against, bribery of, or corruption
of any officer or employee of the United
States;

“(2) the term ‘false claims law investiga-
tion' means any inquiry conducted by any
false claims law investigator for the purpose
of ascertaining whether any person is or has
been engaged in any violation of a false
claims law;

“(3) the term 'false claims law investiga-
tor' means any attorney or lnvestigator em-
ployed by the Department of Justice who is
charged with the duty of enforcing or carry-
ing into effect any false claims law, or any
officer or employee of the United States
acting under the direction and supervision
of such attorney or Investigator in connec.
tion with a false claims law investigation;
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“(4) the term ‘pPerson’ means any natural
person, partnership, corporation, associa-
tion, or other legal entity, including any
State or political subdivision of a State;

“(5) the term ‘documentary material’ in-
cludes the original or any copy of any book,
record, report, memorandum, paper, com-
munication, tabulation, chart, or other doc-
ument, or data compilations stored in or ac-
cessible through computer or other infor-
mation retrieval systems, together with in-
structions and all other materials necessary
to use or interpret such data compilations,
and any product of discovery;

“(8) the term ‘custodian’ means the custo-
dian, or any deputy custodian, designated by
the Attorney General under subsection
(iX1); and

“(7) the term ‘product of discovery’ in-
cludes—

“(A) the original or duplicate of any depo-
sition, interrogatory, document, thing,
result of the inspection of land or other
property, examination, or admission, which
is obtained by any method of discovery in
any judicial or administrative proceeding of
an adversarial nature;

“(B) any digest, analysis, selection, compi-
lation, or derivation of any item listed in
subparagraph (A); and

“(C) any index or other manner of access
to any item listed in subparagraph (A).”.

(b) CLERICAL AMENDMENT.—The table of
contents for chapter 37 of title 31, United
States Code, is amended by adding after the
item relating to section 3731 the following:
*3732. False claims jurisdiction.

“3733. Civil investigative demands.”.
SEC. 7. CRIMINAL PENALTIES.

Section 287 of title 18, United States Code,
is amended by striking “five” and inserting
“ten’’.

The SPEAKER pro tempore, Is a
second demanded?

Mr. BROWN of Colorado. Mr.
Speaker, I demand a second.

The SPEAKER pro tempore. With-
out objection, a second will be consid-
ered as ordered.

There was no objection.

The SPEAKER pro tempore. The
gentleman from Kansas [Mr. GLICK-
MAN] will be recognized for 20 minutes
and the gentleman from Colorado
{Mr. BrRowN] will be recognized for 20
minutes.

The Chair recognizes the gentleman
from Kansas {Mr. GLICKMAN].

Mr. GLICKMAN. Mr. Speaker, 1
yield myself such time as I may con-
sume.

Mr. Speaker, this is a very important
bill, the False Claims Amendments
Act, because it increases significantly
the penalties for filing false claims
against the Government of the United
States; claims that could involve the
Medicare system, claims to the De-
fense Department, the veterans’
system, welfare; you name it. It deals
with the issue of civil and criminal
penalties for those who try to take ad-
vantage of taxpayers In this country
by tiling false claims against the Gov-
ernment.

This bill increases, rather substan-
tially, the rights of citizens to chal-
lenge that and the penalties Incurred
thereby.

Before 1 begin my statement, I
would like to especially thank those
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Members that have helped with this
piece of legislation. They are Mr.
KINDNESS, Mr. F1sH, and Mr. BROWN of
Colorado from the Republican side,
who has been so cooperative in help-
ing with this area, as well as Mr.
BRrooks, Mr. FRANK, Mr. BrYaNT, Mr.
STARK, Mr. BEDELL, and Mr. IRELAND.

1 also want to particularly give refer-
ence to Mr. BErmAN of Califonria be-
cause it was largely through his ef-
forts on the citizens’ suit or the qui
tam provisions that we were able to
work this deal together. Again, to our
colleague from Texas, Mr. Brooks, for
his help as well.

Mr. Speaker, in 1863, during the
Civil War, the False Claims Act
became law. This act, sometimes re-
ferred to as the ‘“Abraham Lincoln
Law”, was enacted amid reports of
widespread corruption and fraud in
the sale of supplies and provisions to
the union government during the war.
As orginally enacted, the statute im-
posed civil and criminal liability for
false claims against the Government.

Unfortunatly, fraud against the U.S.
Government did not end with the con-
clusion of the Civil War in 1865. How-
ever, the act has only been amended
twice in 123 years: Amendments to the
qui tam provisions were enacted in
1943, and in 1982, technical amend-
ments were made during the recodifi-
cation of title 31, where the civil false
claims provisions are set forth in the
United States Code. With this brief
background of the False Claims Act, it
is easy to understand why the current
law is quite outdated. During hearings
before the Subcommittee on Adminis-
trative Law and Governmental Rela-
tions, several witnesses pointed out
that a large part of the problem in
prosecuting civil fraud cases is because
of the ambiguities and lack of clarity
in the current statute, and also be-
cause the momnetary penalties are no
longer a serious deterrent to the filing
of false claims.

H.R. 4827, the False Claims Amend-
ments Act of 1988, is a very important
piece of legislation. The False Claims
Act is the primary vehicle by which
the Government prosecutes civil
fraud. In 1986, with a deficit in the
range of $200 billion, 1 think # is criti-
cally important that we moderize
this statute so that the Government
has a workable law through which to
prosecute fraud and recoup the losses
suffered by the Government.

One of the major provisions of H.R.
4827 increases the amount of damages
recoverable to not less than $5,000 and
not more than $10,000. The bill also
provides for recovery of consequential
damages. Under the current statute,
the penaity is $2.000 and makes no
provision for the recovery of conse-
quential damages. As an example of
how out of date this statute has
beceme, the Corngressionnl Research
Service has infermed me that the
equivaient of $2,000 {n 18683 would
today be close to $18,000.
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Other provisions of the bill include
expanding the qui tam, or citizen suit,
provisions of the law, as well as provid-
ing the Government with the power to
issue civil investigative demands.

Civil investigative demands [CID's}
are a pre-lawsuit discovery mechanism
which allows the Department of Jus-
tice to conduct discovery in civil false
claims cases, without the expense of
first filing & civil fraud case in Federal
district court. This CID provision,
however, can only be utilized by the
Department of Justice if the Attorney
General himself approves the issuance
of such.

The bill which we are considering
today and which is at the desk, is not
exactly like the bill which was report-
ed by the full committee on June 10,
1986. Although H.R. 4827, as amended,
was reported by the full committee by
a unanimous (35-0) rollcall vote, sever-
al Members still had reservations
about a few provisions contained in
the bill. In order to satisfy these reser-
vations, a compromise was reached
which includes the following changes
to the bill:

First, there is a change to section 3,
the qui tam provisions of the bill. In
the bill as reported by the committee,
the qui tam plaintiffs rights when the
Government enters the lawsuit, were
based on the rights of mandatory
intervention, pursuant to rule 24(a) of
the Federal rules of civil procedure.
The bill at the desk adopts the stand-
ard of intervention to be that of per-
missive intervention pursuant to rule
24(b) of the Federal rules. The com-
promise bill also includes language
which provides the qui tam plaintiff
with the right to notice of any motion
to dismiss filed by the Government
and a right to a hearing on any such
motion,

Second, the administrative remedy
(section 7) was deleted in its entirety.
The administrative remedy contained
in the bill as reported by the commit-
tee applied governmentwide and there
were numerous concerns with this pro-
vision by several Members. Therefore,
this provision has been deleted.

Third, in section 3 of the bill, the
Contract Disputes Act language is de-
leted. With the deletion of the admin-
istrative remedy, this bill amends only
the current False Clhaims Act. Since
the False Clatms Act and the Contract
Disputes Act of 1998 have coexisted
since 1978, it was decided as part of
the compromise, to delete this portion
of the bill.

As 1 said earlier, the False Claims
Amendments Act of 1986 is a very im-
portant piece of legislation. It is fm-
portant because it is the primary
mechanism through which the QGov-
ernment recoups losses sulfered

might not face gquite the same deficit
do today. In any event, the mod-
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ernization of this statute can and
should enable the Government to
recoup potentially thousands of dol-
lars lost through fraud each year.

0 1320

I would note for the record that the
administration supports this blll, and,
in addition, the Congressional Budget
Office indicates that the bill would
have a positive impact on our deficit.

Mr. Speaker, I urge my colleagues to
support this legislation.

Mr. BROOKS. Mr. Speaker, { support H.R.
4827 as it is presented today and hope that
my colleagues will also. This legisiation makes
important improvements to the False Claims
Act of 1863. That act was enacted during the
Civil War to stem the massive corruption and
abuse occurring in the procurement of union
war supplies. Today, it serves as the Govermn-
ment's chief statutory weapon to combat
fraud. Except for two relatively minor amend-
ments, however, the False Claims Act has not
been revised sinca its enactment 123 years
ago.

Today's bill would make changes to update
the False Claims Act in several significant
ways. First, it will increase the civil penalties
authorized under the cument law. The 1863
act provided for a doubling of actual damages,
a $2,000 fine and recovery of the cost of the
lawsuit. H.R. 4827 will increase thess penal-
ties to double actual damages plus conse-
quential damages, a fine from $5,000 to
$10,000, and the costs of suit. These in-
creases in the penaities fixed in 1863 are
needed to keep the deterrent value of the
Faise Claims Act current and effective in our
modera world.

H.R. 4827 also makes changes to the act's
orignal qui tam, or citizen swuits, provisions.
The False Claims Act contains provisions
which allow citizens to bring suits tor false
claims on behalf of the Govemment. These
"Lincoin” provisions, named after the Presi-
dent, will be strengthened by H.R. 4827. The
incentives for citizens to file such suits are in-
creased, the ability of the citizen who brings
such a suit to follow through with the likigation
is enhanced, and “whistte-blower" protections
are provided employees who report fraud and
sbuse in conjunction with {alse claims pros-
ecutions.

Further, the Justice Department is Qgiven
greater investigative powers and ois 1o ferret
out faise claims and fraud under provisions of
the bill.

Together, these changes will add new force
and vigor to the Nation's efforts t0 stop #raud
in Govenment services and procuremems,
They are urgently needed in ight of the recent
indications of massive procurement abuses
occurring in the recent military buildup. Along
with the changes this bill makes, there are
other reforms and ideas pertinent to this prob-
jom which mert serlous consideration,
Today’s bt is not & cure-afl, bt redher an im-
portant first step in revismg current out-of-date
siatstory provisions. § hope my colleagues will
pass this measure, and | 100k forwerd 10 work-
ing with them on fisther offorts L address the
problem of proowement and services fraud
which has plagued ouwr Nation 10 a grewter or
fseser estont hrosghout our history.

Mr, BROWN of Oolorsdo, Mr,
Speaker, 1 yield such time as he may
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consume to the ranking Republican on
the Judiciary Committee, the gentle-
man from New York [Mr. FisH], who
is the original sponsor of the adminis-
tration’s initiative in this area.

(Mr. FISH asked and was given per-
mission to revise and extend his re-
marks.)

Mr. FISH. Mr. Speaker, I thank my
colleague, the gentleman from Colora-
do [Mr. BRowN].

Mr. Speaker, I rise in support of the
False Claims Amendments Act of 19886.
This legislation will greatly enhance
the ability of the Federal Government
to deal with fraud and waste in Gov-
ernment grant and loan programs and
procurement contracts. As the princi-
pal sponsor of the administration’s
original proposals (H.R. 3334; H.R.
3335) on this subject, I believe that we
have fashioned a workable, effective
compromise and want to express my
sincere appreciation to the administra-
tion, in particular the Department of
Justice, for its expert assistance in this
effort.

Mr. Speaker, the False Claims Act is
one of the oldest and potentially most
effective remedies available to the
United States to discourage and re-
spond to the fraudulent misuse of Fed-
eral resources. It is the principal stat-
ute upon which the Government relies
to seek monetary recovery in fraud
cases. The statute was first enacted in
1863, at the height of the Civil War. It
permits the Federal Government to re-
cover two times the amount of any
false or fraudulent claim submitted,
plus a $2,000 civil fine. Closely pat-
terned after bills I originally intro-
duced, the amendments contained in
H.R. 4827 would make several statuto-
ry changes so as to resolve inconsisten-
cies and ambiguities in current case
law and strengthen the Government’s
ability to investigate, litigate, and oth-
erwise resolve fraud cases.

It should be stressed, Mr. Speaker,
that we are dealing here with a civil—
not a criminal—statute. The False
Claims Act is remedial in nature. The
reason for my emphasis on this point
is that considerable confusion has
been prompted by judicial decisions
that have treated the False Claims Act
as if it were a criminal statute. These
decisions have severely hampered the
Justice Department and other Federal
agencies in their efforts to effectively
recover losses incurred as a result of
fraud, waste, and abuse. These cases,
in part, are the reason why 1 intro-
duced the administration’s package.

Second, while the False Claims Act
is not a penal statute, it does have an
important deterrent effect. The False
Claims Act allows the Government, on
behalf of the taxpayer, to recover
losses suffered through the submission
of fraudulent claims. The double dam-
ages remedy has been a part of this
law since 1863 and it implicitly con-
tains a significant deterrence element,
The double damages recovery, with
the accompanying clvil fine, is intend-
ed to be a substantial penalty—to
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forcefully discourage {ndividuals and
companies that do business with the
United States from engaging in fraud-
ulent practices. Indeed, Mr. Speaker,
the dual purpose of any such law
should always be to deter as well as
punish fraudulent conduct.

Under current law, the Federal Gov-
ernment is limited to actual damages,
which are then doubled under the
statutory formula. Section 2 of H.R.
4827 would make consequential dam-
ages the measurement standard—thus
allowing a recovery for indirect losses
that are the result of the fraud as well
as actual, direct losses. This is a realis-
tic, fair change which ensures the re-
covery will reflect actual replacement
cost in every instance.

Last, but not least, I feel I must
stress that I do not view these legisla-
tive proposals as anticontractor In
nature. Rather, I view these legislative
proposals as protaxpayer. There is no
question in my mind but that the re-
sponsible representatives of the pri-
vate sector share our common goals.
Specifically, those goals are. First, an
efficent Federal procurement process
that results in the purchase of quality
products and services at fair prices;
and second, an effective mechanism
for the Government to employ in re-
covering its losses when victimized by
fraud.

Mr. Speaker, allow me to turn to
those provisions in the bill that are de-
serving of special note. To my mind,
one of the most important amend-
ments contained in H.R. 4827 deals
with the intent standard and the
burden of proof in the False Claims
Act. The language of the False Claims
Act currently provides that the Feder-
al Government need only prove that
the defendant knowingly submitted a
false claim. However, this statutory
standard has been misconstrued by
some courts so as to require that the
Government prove the defendant had
actual knowledge of the fraud and,
even, establish specific intent to
submit a false claim. See United Stales
v. Mead, 426 F.2d 118 (9th Cir., 1970).
A specific intent standard, Mr. Speak-
er, is inappropriate in a civil statute
and H.R. 4827 would remove the ambi-
guity created by this case law by defin-
ing knowingly as: First, actual knowl-
edge of the information; second, delib-
erate ignorance of the truth or falsity
of the information; or third, acts in
reckless discregard of the truth or fal-
gity of the information.

The burden of proof in civil false
claims cases is another area where leg-
islative clarification is necessary to re-
solve ambiguities which have devel-
oped in the case law. S8ome courts have
required that the United States prove
a violation by clear and convincing,
even unequivocal, evidence. United
States v. Ueber, 299 F.24 310 (6th Cir.,
1962). Because the False Claims Act is
a civil statute, the traditional “‘prepon-
derance of the evidence” burden of
proof is more appropriate. Conse-
quently, H.R. 4827 specifically pro-
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vides that the Government must prove
its case by a preponderance of the evi-
dence, the ordinary standard in civil
litigation.

H.R. 4827 also contains numerous
other amendments, which are de-
signed to resolve specific problems
which have arisen under the act:

Section 2(a) raises the fixed statuto-
ry penalty for submitting a false claim
from $2,000 to not less than $5,000 and
not more than $10,000. The $2,000
figure has remained unchanged since
the initial enactment of the False
Claims Act in 1863.

Section 2(a) also amends the act to
permit the United States to bring an
action against a member of the Armed
Forces, as well as against civilian em-
ployees. When the act was first en-
acted in 1863, the military was ex-
cluded because the Government then
had available more severe military
remedies. :

Also, as I mentioned earlier, section
2(a) would permit the Government to
recover consequential damages it suf-
fers from the submission of a false
claim.

Section 2(a) also provides that an in-
dividual who makes a material misrep-
resentation to avoid paying money
owed the Government would be equal-
ly liable under the act as if he had
submitted a false claim for money or
property. This is better known as a re-
verse false claim. For instance, the
manager of HUD-owned property may
falsely understate income and/or over-
state expenses in order to reduce the
rental receipts which must be paid to
HUD at the end of each month. The
existing failure to cover these reverse
false claims is a serious loophole {n the
present law. The requirement that
there must be a strict demand for
money or property before an actual
claim can exist under the False Claim

‘Act should be broadened. Instead, the

concept of claim should cover all those
circumstances where the Government
suffers a real financial loss, through a
fraudulent misrepresentation or state-
ment.

Section 5 amends the statute of limi-
tations to permit the Government to
bring an action within 6 years of when
the false claim is submitted, the cur-
rent standard, or within 3 years after
the Government learns of the viola-
tions, whichever is later.

Section 68 of the bill modernizes the
Jurisdiction and venue provisions of
the False Claims Act to permit the
Government to bring suit, not only in
the district where the defendant is
found, the current standard, but also
where a violation occurred. Currently,
when multiple defendants live in dif-
ferent districts, the Government may
be required to bring multiple suits, a
time-consuming process that is waste-
ful of judicial and litigation resources.

Another important amendment—
contained in section 6—1is the grant of
civil investigative demand [(CID) au-
thority to the Department of Justioe
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to aid in the investigation of False
Claims Act cases. The CID provisions
are patterned after and analogous to
the authority already exercised by the
Antitrust Division under the Hart-
Scott-Rodino Act. 15 U.S.C. 1311-1314.
If the Attorney General of the Civil
Division believes that a person has
access to information relating to a
False Claims Act investigation, he
may, prior to filing a complaint, re-
quire the production of documents,
answers to interrogatories, and oral
testimony. The standards governing
subpoenas and ordinary civil discovery
would -apply so as to protect against
the disclosure of privileged informa-
tion. The CID could be enforced in dis-
trict court, like any other subpoena.
The use of CID authority in the anti-
trust context has been upheld as con-
stitutional. Hyster Company v. United

States, 338 F.2d 183 (9th Cir., 1964);

Petition of Gold Bond Stamp Co., 221
F. Supp. 391 (D. Minn. 1963), aff'd.,
325 F.2d 1018 (8th Cir., 1964).

In conclusion, Mr. Speaker, I want to
commend subcommittee Chairman
DAN GLICKMAN, the ranking Republi-
can ToM KINDNESS, and the other sub-
committee members for their hard
work in bringing this legislation to the
floor. There is no question that Con-
gress must seek out appropriate legis-
lative mechanisms to insure that the
taxpayers’ money is well spent and
protected from fraud and waste. This
bill, Mr. Speaker, will accomplish just
that.

Mr. BROWN of Colorado. Mr.
Speaker, 1 yield myself such time as I
may consume.

(Mr. BROWN of Colorado asked and
was given permission to revise an
extend his remarks.)

Mr. BROWN of Colorado. Mr.
Speaker, the bill we have before us
today reflects the work of several
Members and reflects major improve-
ments in existing Federal law govern-
ing false claims submitted to the
United States. Indeed, a 1981 report
by the General Accounting Office
identified over 77,000 fraud cases in 21
Federal agencies during a 2'% year
period, with estimated losses of $150
to $220 million.

With this background in mind, the
Judiciary Committee voted in favor of
reporting H.R. 4827, the False Claims
Act Amendments of 1986. The bill
before us today is preferable to the
earlier versions in several respects,
such as providing somewhat more real-
istic and constitutionally defensible
penalties. Nonetheless, there remain
some areas in which further improve-
ments are sorely needed to insure that
due process rights are fully honored.
In supporting this legislation today, it
is my hope that some of these con-
cerns will be addressed in conference.

Among the primary areas of concern
generated by H.R. 4827, which we
hope will be corrected in conference,
are the following: First, consequential
damages should be limited to those
which were reasonably foreseeable and
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proximately caused by prohibited acts;
and second, civil investigative de-
mands, if authorized at all, should cer-
tainly not extend to written interroga-
tories.

CONSEQUENTIAL DAMAGES

H.R. 4827, as reported by the Judici-
ary Committee, amends the False
Claims Act, 31 U.S.C. 3729 et seq., to
include civil penalties for persons who
submit false claims in an amount
equal to the consequential damages
sustained. In the committee bill, such
damages are defined to include those
“which the United States would not
have sustained but for (A) the commis-
sion of any of the [(prohibited] acts . . .,
or (B) entering into or making any
contract or grant as a result, in any
material part, of any false statement,
record, or claim.” Current law, by con-
trast, has not authorized the imposi-
tion of civil penalties based on conse-
quential damages, such as those attrib-
utable to the prohibited act. United
States v. Aerodex, Inc., 469 F. 2d 1003,
1011 (5th Cir. 1972).

As reported by the committee, the
definition of consequential damages is
far too sweeping. From a fairness
standpoint, assessments of damages
should be limited to those which were
proximately caused by a prohibited
act, and which were reasonable fore-
seeable. Both of these concepts are
well defined in the common law and,
consequently, can be readily applied
by the courts. In the absence of such
limitations, persons may be subject to
penalties based on highly speculative,
attenuated and subjective consider-
ations.

CIVIL INVESTIGATIVE DEMANDS

H.R. 4827, as reported by the com-
mittee, grants to the Justice Depart-
ment, for the first time, authority to
issue civil investigative demands {CID}
to persons who may be in possession of
information relevant to a false claims
law investigation, before any civil pro-
ceeding is commenced. Demands could
extend to documentary material, writ-
ten interrogatories, and oral testimo-
ny. While the need for such authority
has not been demonstrated conclusive-
ly, the bill reported by the committee
as improved by an amendment confin-
ing the issuance of CID's to cases per-
sonally approved by the Attorney
General. However, the committee’s
failure to adopt an amendment delet-
ing authority for the issuance of writ-
ten interrogatories was a serious omis-
sion.

Written interrogatories may be sub-
ject to great abuse and encourage fish-
ing expeditions. The authority to
obtain documents pursuant to a civil
investigative demand will give the
prosecution access to enough informa-
tion to determine whether a civil
action should be brought. At that
point, written interrogatories, oral tes-
timony, and the full array of discovery
procedures are already available.

Mr. Speaker, we strongly support
the goal of cracking down on fraud
against the Government. HR. 4827
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can be further improved in conference
in order to preserve due process rights
and achieve its ultimate goals. Accord-
ingly, I hope House conferees will sup-
port efforts to modify the definition of
consequential damages, and restrict
the scope of civil investigative de-
mands.

With these changes, Mr. Speaker, we
will have a bill that can work fairly
and efficiently.

Mr. Speaker, I yield such time as he
may consumer to the gentleman from
Pennsylvania {Mr. GEKAS].

Mr. GEKAS. Mr. Speaker, I thank
the gentleman for yielding time to me.

Mr. Speaker, I, too, join in what
seems to be unanimous support for the
fast clearance of this legislation and
for its final adoption by the Congress
of the United States.

I suppose there is nothing more vital
to the taxpayer, if we heed the daily
conversations of the average American
citizen, than the horror stories that
they hear on a daily basis-——and most
of them are justified—as to what goes
on in several sectors, in fact, in almost
all sectors of the Government at one
time or another relating to fraud and
waste. If there is anything that galls
the taxpayer more, 1 would like to
know what it is, than to learn that
their taxpayer dollars are wasted in
one form or another.

I do not consider this to be a small
thing but, rather, a major thrust, and
every little bit that we can do, first of
all, to eliminate or reduce fraud and
waste, and second, to allay the worries
of our taxpayers that indeed there
might be an attitude in the Congress
that pooh-poohs fraud and waste
would be a step in the right direction.
So these kinds of bills ought to be
adopted on a regular basis.

Mr. Speaker, I support the measure,
and I commend all those who made it
possible for us to have a quick resolu-
tion of this issue.

Mr. BROWN of Colorado. Mr.
Speaker, I thank the gentleman from
Pennsylvania {Mr. Gekas) for his
leadership in this area.

Mr. Speaker, 1 have no further re-
quests for time, and I yield back the
balance of my time.

Mr. GLICKMAN. Mr. Speaker, 1
yield such time as he may consume to
the distinguished chairman of our
Committee on the Judiciary, the gen-
tleman from New Jersey (Mr.
RoDINO].

(Mr. RODINO asked and was given
permission to revise and extend his re-
marks.)

Mr. RODINO. Mr. Speaker, on June
10, 1986, the Judiciary Committee fa.
vorably reported H.R. 4827, the False
Claims Amendments Act of 1986 to
the floor by a unanimous (35-0) roll-
call vote. The purpose of this legisla-
tion is to amend the existing civil false
claims statute in order to strengthen
and clarify the Government's ability
to detect and prosecute fraud, as well
as to recoup damages suffered by the
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Government as the result of such
fraud.

The False Claims Act was originally
enacted in 1863 because of reports of
widespread corruption and fraud in
the sale of supplies and provisions to
the Union Government during the
Civil War. Unfortunately, fraud is still
prevalent today. While fraud has
become more sophisticated, the law
through which the Government pros-
ecutes fraud and recoups its losses has
not followed the same pattern. This
law has remained largely unchanged
since it was enacted in 1863.

H.R. 4827 updates and clarifies the
current law, by defining terms which
previously were not defined in the
False Claims Act. For example, this
statute has never defined the term
“claim.” Because of this lack of a defi-
nition, court interpretations of what
constitutes a claim under this statute
have varied.

This bill increases the civil pensalties
for filing a false claim, expands the
qui tam or citizen suit provisions of
the law and provides the Government
with the power to issue civil investiga-
tive demands [CID’s].

These amendments to the False
Claims Act are long overdue. This stat-
ute has existed for 123 years but is out
of date and no longer an effective tool
for prosecution of civil fraud cases.
Passage of H.R. 48217, as amended, will
make this 123-year-old statute a more
effective tool for prosecution of these
cases. It will also provide the Govern-
ment with a more effective tool for
the recovery of the dollar losses suf-
fered through fraud.

I particularly wish to commend the
gentleman from Kansas and the other
members of the Judiciary Committee
for accomplishing the task of reaching
a compromise acceptable to everyone
while maintaining the goal of this leg-
islation.

I urge my colleagues to pass this im-
portant legislation.

Mr. GLICKMAN. Mr. Speaker, 1
thank the chairman of our committee.

Mr. Speaker, before I yield time to
the gentleman from California [Mr.
BerMaN], I would like to pay a special
tribute to the gentleman from Florida
[Mr. IRELAND], who has been intimate-
ly involved with the qui tam provi-
sions, and that is the part that the
gentleman from California [Mr.
BerMAN] has been most responsible
for. I want to point out that there has
been a genuine bipartisan effort in
thiz bill to try to root out and effec-
tively enhance the enforcement of
fraud against the Government, and so
I think the record ought to reflect
that at least with respect to this par-
ticular issue we have had genuine bi-
partisan support.

80 now, Mr. Spesker, 1 yield such
time a8 he may consume to my col-
league, the gentleman from California
(Mr. BerMaN), who basically spear-
heloded the qui tam provisions of this
bill.
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Mr. BERMAN. Mr. Speaker, I rise in
support of H.R. 4827, the False Claims
Amendments Act of 1988.

I want in particular to thank the
chairman of our subcommittee, the
gentleman from Kansas [Mr. GLICK-
MAN) for his kind words, and, more im-
portantly, for his leadership in bring-
ing before this body the outstanding
bill we are considering today. In a few
short months, he has established him-
self as the House leader on this issue,
and has brought this important legis-
lation to the point where it now has
an excellent chance of enactment.

Mr. Speaker, I also want to second
the gentleman’s comments with re-
spect to our friend and colleague, the
gentleman from Florida [Mr. IRELAND],
as well as our colleague, the gentle-
man from Iowa [{Mr. BepeELL]. Long
before this speaker had ever heard of
this legislation and this issue, these
gentlemen were legislating and push-
ing in this area, and without their
help I am sure we would not be where
we are today.

I do not know if it is comforting or
not to realize that many of our con-
temporary problems were shared by
our forebearers over a century ago.
But it is indeed the case that in the
1860’s, President Abraham Lincoln felt
obliged to call upon Congress to pass
the False Claims Act, in order to crack
down on defense contractor fraud.

Instances were uncovered of defense
contractors who resold the same
horses two and three times to the
Union cavalry, and who were paid for
muskets but provided boxes of saw-
dust. There is billions of dollars differ-
ence between that fraud and the de-
fense contractor fraud found in our
headlines today, but the principle is
the same: The U.S. taxpayers are
being bilked, and we need all the re-
sources we can obtain to address the
problem.

Unfortunately, over the years
changes were made in the Abraham
Lincoln law which undermined its ef-
fectiveness. That is why I joined my
colleagues BERKLEY BrpELL and ANDY
IRELAND in introducing a false claims
amendments bill last year, and why I
am 80 pleased to support the bill
before the House today.

I am particularly pleased with the
qui tam or citizens suit provisions in
the bill. These provisions improve the
incentives for citizens with knowledge
of fraudulent claims against the Fed-
eral Government to go public with the
information, and afford such whistle-
blowers protection against retaliation
by their employers.

In particular, H.R. 4827:

Protects plaintiffs and witnesses
from being fired, harassed, suspended
or demoted.

Allows the plaintiff in & qui tam sulit
to maintain his or her involvement in
the suit even if the United States
enters the case, to ensure that the
case is effectively prosecuted on its
merits.
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Prevents a suit from being dismissed
on the Government'’s assertion that it
already had the information brought
forward by the plaintiff, to ensure
that the Government is indeed acting
on the information; and

Provides guarantees of adequate
monetary awards and attorneys fees
for plaintiffs.

Except where an action is based
completely on information already
known to the Government, the qui
tam plaintiff is entitled to at least 15
percent, but not more than 25 percent
of the proceeds of the action or settle-
ment, depending on his or her contri-
bution to the prosecution of the
action. This guaranteed minimum is a
critical incentive and reward for per-
sons who come forward with informa-
tion, putting themselves at risk on
behalf of the Federal Treasury and
American taxpayers.

Mr. Speaker, I want to point out
that under H.R. 4827, liability for false
claims attaches to a person who has
actual knowledge of the falsity of a
claim, acts in deliberate ignorance of
its truth or falsity, or acts in reckless
disregarad of its truth or falsity. Given
the sorry record of hundreds of mil-
lions of dollars in fraudulent claims by
Federal contractors, persons and enti-
ties doing business with the Govern-
ment must be made to understand
that they have an affirmative obliga-
tion to ascertain the truthfulness of
the claims they submit. No longer will
Federal contractors be able to bury
their heads in the sand to insulate
themselves from the knowledge a pru-
dent person should have before sub-
mitting a claim to the Government.
Contractors who ignore or fail to in-
quire about red flags that should alert
them to the fact that false claims are
being submitted will be liable for those
false claims.

H.R. 4827 contains provisions
strengthening the Government’s hand
in prosecuting false claims cases. And
in light of Gramm-Rudman and a new-
found reliance on private citizens to
help right wrongs, the qui tam provi-
sions of the bill are a critically needed
supplement—and prod—to Govern-
ment prosecution. Prankly, whether as
a result of & lack of resources or worse,
the Department of Justice has not
done an acceptable job of prosecuting
defense contractor fraud. I look to
H.R. 4827 as a critical Incentive to self-
policing by Government contractors
and, barring that, to effective prosecu-
tion of false claims.

I note the support for this bill of
thousands of business executives and
entrepreneurs from large and small
businesses across America who belong
to Business Executives for National
Security {BENS].

And 1 am particularly delighted to
cite the substantial contribution of
John Phillips, director of the Center
for Law in the Public Interest, based
in Los Angeles. John is one of the
most knowledgeable people in the
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country about how the present False
Claims Act works—or fails to work. His
interest in this issue arose when his
office received anonymous calls from
potential whistleblowers in defense
plants who were aware of illegal prac-
tices, but were not sure what they
should do with the information. They
were fearful that if they went to the
Government or their employers with
the information, at best nothing would
be done, and at worst, they would be
fired. The center’'s research has been
instrumental in pointing out the weak-
nesses of present law, and the need for
the bill we have before us today.

Mr. Speaker, I am convinced that
only those who cheat the U.S. Govern-
ment have anything to fear from H.R.
4827. As members of BENS have
noted, ‘“the size of our deficit warrants
all reasonable congressional actions to
recoup the billions of dollars leaking
out of the system through fraud.”
H.R. 4827 is sound, urgently needed
legislation, and I urge its adoption.

0 1330

Mr. GLICKMAN. Mr. Speaker, I
would just conclude by saying that the
other body has passed a comparable
bill under the leadership of the senior
Senator from Iowa. It is indeed possi-
ble that this could become law this
year.

Mr. BEDELL. Mr. Speaker, | rise in support
of H.R. 4827, the False Claims Act Amend-
ments of 1986. As an original cosponsor of
legisiation sponsored by Congressman ANDY
IRELAND to restore the qui tam, or informer,
provisions of the civil False Claims Act to their
original strength, | am pleased that the bill
before us today embodies much of our origi-
nal bill.

Congressman ANDY IRELAND first introduced
legislation in 1983 to restore the Lincoln qui
tam law to its original strength. In the 99th
Congress, Congressman HOwaRD BERMAN of
the Judiciary Committee assisted in drafting a
superior version of the 1983 bill that contained
several new elements. Finally, Congressman
DAN GUCKMAN provided the leadership as
chairman of the House Judiciary Subcommit-
tee on Administrative Law by holding hearings
and bringing a compromise version to the at-
tention of the full House today.

The world's second oldest profession, some
say, is stealing from the public purse. More
than 100 years ago, during the Civii War,
President Abraham Lincoln became so frus-
trated with Government fraud and the failure
of his Justice Department to deal with the
problem that he pushed Congress to enact
the qui tam, or informer, provisions in the
False Claims Act. Lincoln fought fraud against
the Government by offering persons who
knew of fraud a portion of damages recovered
by the Government when those persons pro-
vided their evidence to the Government or
when they brought suit themselves for the
Government.

Lincoin's original qui tam law remained in
force untii 1943, when defense contractors
became concemed that t may be used more
frequently, and persuaded the Attorney Gen-
eral to push through Congress a qui tam revi-
sion that vested aimost all discretion with the
Justice Department. The one legitimate objec-

CONGRESSIONAL RECORD — HOUSE

tion raised at the time was that the qui tam
law might encourage parasitic suits by people
who really had no original information to
share.

What is wrong with current law as enacted
in 19437 First, when a citizen files a suit alleg-
ing fraud, the Government can decide to take
over the case and then sit on it or seek to
have it dismissed. Testimony before the
House Judiciary Committee this year demon-
strates that the current administration may
have done exactly that in the Gravitt case.
H.R. 4827 prevents this by establishing that
the citizen who originally brought the suit may
intervene to ensure diligent prosecution even
after the Government has taken over the
case.

Another problem with current law is that, if
the Government decides not to proceed with
an action, the court can still dismiss an action
brought by a private citizen if the case is
based upon "evidence or information the Gov-
ernment had when the action was brought.”
Clearly, there may be many cases where evi-
dence is somewhere in the hands of some
Government official, even if the Government
does not have the evidence in organized form
or even knows it has the information. H.R.
4827 allows the court to dismiss a citizen's
action brought upon evidence previously dis-
closed under certain circumstances, but aiso
provides that the court shall permit the suit if
the Government was aware of the information
for 6 months and took no action. This ad-
dresses the legitimate concern about parasitic
suits.

Third, under current law a citizen who risks
bringing suit cannot be sure of receiving any
portion of damages recovered, and has few
legal protections against the crudest forms of
reprisals through loss of employment, et
cetera. H.R. 4827 establishes specific mini-
mum and maximum percentages of damages
that citizens shall receive depending on their
contribution to a successful case. in addition,
the bill provides “whistleblower protections'
to qui tam plaintiffs who suffer reprisais.

At a more fundamental level, some people
may question whether it is right for the Gov-
ernment to encourage informers and to give
them standing to bring suit in court on behalf
of the Government. But during my years in
Congress, people have told me that they have
reported fraud to the proper authorities but
that no one seemed interested and nothing
was done. Even if the authorities are interest-
ed, they are overwheimed by work already.
Also, in many cases, the authorities will not
prosecute for political reasons. In my opinion,
citizen informer suits will bring more fraud to
light, recover more damages for the taxpay-
ers, and ultimately prevent much fraud by cre-
ating a far less cavalier attitute toward stealing
from the public purse.

| think that my experiences cause me to
have a generaily balanced approach to this
issue. During the last Congress, my Small
Business Subcommittee was very involved in
the passage of two Federal procurement
reform laws, the Procurement Reform Act of
1984 (Public Law 98-525) and the Smali Busi-
ness and Federal Procurement Competition
Enhancement Act of the 1984 (Public Law 98-
5§77). | believe that these and more recem
laws go a long way toward improving the pro-
curement process. However, my expenence
telis me that we cannot legisiate common
sense of integrity, and that, as in Abe Lin-
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coin’s time, the Justice Department has nei-
ther the political will nor the resources to
always enforce the all of the laws. We need
some mechanism that uses informer suits.

However, 1 am also a small businessman,
and | understand the dangers involved. We
must be carefut not to add to the legal bur-
dens of the vast majority of honast business
persons who give the Government the best
product they can at the best price. | am
pleased to note that H.R. 4827 provides that a
defendant can receive expenses and lawyers’
fees from the plaintiff if the court finds that a
suit ig clearly vexacious, frivolous or brought
solely for purposes for harassment. Second,
H.R. 4827 provides that a civil False Claims
Act suit may not be brought by the Govern-
ment in order to intimidate a small business
out of filing a good faith action against the
Governemtn under the Contract Disputes Act
of 1978.

While | believe that the bifl is as balanced
as possible, it will be important for Congress
to oversee its implementation closely to
ensure that this balanced congressional intent
is respected.

| urge the House to pass this bill today and
the Congress to quickly agree on legislation
for the President’s signature.

Mr. GLICKMAN. Mr. Speaker, 1
have no further requests for time, and
I yield back the balance of my time.

The SPEAKER pro tempore (Mr.
MoNTGOMERY). The question is on the
motion offered by the gentleman from
Kansas [Mr. GLICKMAN] that the
House suspend the rules and pass the
bill, H.R. 4827, as amended.

The question was taken; and (two-
thirds having voted in favor thereof)
the rules were suspended and the bill,
as amended, was passed.

A motion to reconsider was laid on
the table.

Mr. GLICKMAN. Mr. Speaker, I ask
unanimous consent that the Commit-
tee on the Judiciary be discharged
from further consideration of the
Senate bill (S. 1562) to amend the
False Claims Act, and title 18 of the
United State Code regarding penalties
for false claims, and for other pur-
poses, and ask for its immediate con-
sideration.

The Clerk read the title of the
Senate bill.

The SPEAKER pro tempore. Is
there objection to the requst of the
gentleman from Kansas?

Mr. BROWN of Colorado. Reserving
the right to object, Mr. Speaker, I
would reserve the right to object for
the purpose of asking the gentleman
from Kansas to explain the measure,
and I yield to the gentleman for that

purpose.

Mr. GLICKMAN. Mr. Speaker, it is
my intention to take up the Senate
companion bill and engage in the
normal legislative action, which s to
strike the language of 8. 1562 and
insert the House-passed text which we
just passed today and send {t back to
the other body.

Mr. BROWN of Colorado. Mr.
Bpeaker, I thank the gentleman, and I
withdraw my reservation of objection.
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The SPEAKER pro tempore. Is there
objection to the request of the gentle-
man from Kansas?

There was no objection.

The Clerk read the Senate bill, as
follows:

8. 1562

Be it enacted dy the Senate and House of
Representatives of the United Stales of
America in Congress assembled, That sec-
tion 3729 of title 31, United States Code, is
amended by—

(1) inserting ‘“(a)” before ‘A person”;

(2) striking out ““$2,000,” and inserting in
lieu thereof *“$10,000, unless the court finds:

“¢A) the defendant furnished officials of
the United States responsible for investigat-
ing false claims violations with all informa-
tion known to such defendant about such
violation within 30 days after the date on
which the defendant first obtained the in-
formation;

“(B) the defendant fully cooperated with
any Government investigation of such viola-
tion; and

‘“¢C) at the time the defendant furnished
the United States with the information
about the violation, ne criminal prosecution,
civil action, or administrative action had
commenced under this title, with respect to
such violation, and the defendant did not
have actual knowledge of the existence of
an investigation into such violation;

in which case the court may assess not less
than $5,000, or uniless the court finds that
the defendant is a partnership, corporation,
association, or organization, the annual
gross receipts of which did not exceed
$1,000,000 at the time the action was
brought, and which had not more than 80
employees at the time the action was
brought, and the court finds the assessment
of $10,000 will result in substantial hardship
under the circumstances for the defendant,
in which case the court may assess not less
than $5,000;

(3) striking out “2 times the amount of
damages’’ and inserting in Heu thereof “3
timeg the amount of damages unless the
court finds the provisions of paragraphs (A)
through (C), in which case the court may
assess not less than 2 timeg the amount of
damages, in addition to the amount of the
consequential damages'’;

(4) striking out “not a member of the
armed forces of the United States” the first
place it appears;

(5) striking out “‘or” at the end of clause
(5),

(8) striking out the period in clause (8)
and Inserting in lieu thereof *‘; or’”; and
‘ (7) adding at the end thereof the follow-
ng:

‘“¢7) knowingly makes, uses, or causes to
be made or used, a false record or statement
to conceal, avoid, or decrease an obligation
to pay or transmit money or property to the
Government.

‘“(b) Consequential damages as used in
subsection (a) shall include damages which
the United States would not have sustained
but for—

‘(1) the doing or commission of any of the
acts prohibited by subsection (a), or

*(2) having entered into or made any con-
tract or grant as a result of any material
part of any false statement,
and which were reasonably foreseeahle to
the defendant at the time the alleged fraud
was committed or at the time of the submis-
sion of the clatm or statement.

‘“tc) Por purposes of this section, the
terms ‘knowing’ and ‘knowingly’ mean the
defendant—

“(1) had actual knowledge;

“(2) sacted in deliberate {gnorance of the
truth or falsity of the information; or
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“(3) acted In reckless disregard of the
truth or falsity of the information;
and no proof of specific intent to defraud is
required.

‘“¢d) For purposes of this section, ‘claim’
includes any request or demand whether
under a contract or otherwise for money or
property which is made to a contractor,
grantee, or other recipient if the Govern-
ment provides any portion of the money or
property which is requested or demanded or
if the Government will reimburse such con-
tractor, grantee, or other recipient for any
portion of the money or property which is
requested or demanded.

‘“(eX1) The Attorney General or his desig-
nee may apply for provisional relief to any
district court having jurisdiction pursuant
to section 3732 whenever he has reasonable
cause to believe this section or section 3730,
or 3731 may have been violated. If the court
finds there is a reasonable likelihood that
the United States will prevail after trial on
the merits of its claims, the court shall
enjoin the defendant from taking any
action which the court, in the exercise of its
discretion, finds reasonably likely to hinder
or delay the United States in the collection
of any judgment which may be obtained in
such action.

*(2) In addition, the court may from time
to time make such other orders as it deems
appropriate, including requiring the defend-
ant to post security for judgment, to seek
the prior approval of the court before
meaking any transfer without adequate and
full consideration, paying an antecedent
debt which has matured more than thirty
days prior to the date of payment, or other-
wise engaging in any transaction not in the
usual and regular course of the defendant’s
business. Except as provided in this section,
such application and proceedings by the At-
torney General shall be governed by Rule
65 of the Federal Rules of Civil Procedure,

“(f) Any information furnished pursuant
to clauses (A) through (C) of subsection (a)
shall be exempt from disclosure under sec-
tion 552 of title 5.”.

Src. 2. Section 3730 of title 31, United
States Code, is amended to read as follows:

*§ 3730. Civil actions for false claims

‘“(a) The Attorney General diligently shall
investigate a violation under section 3729 of
this title. If the Attorney General finds that
& person has violated or is violating seetion
31729, the Attorney General may bring a civil
action under this section against the person.

‘“tb)(1) Except as provided in subsection
(e), a person may bring a civil action for a
violation of section 3728 of this title for the
person and for the United States Govern-
ment. The action shall be brought in the
name of the Government. An action may be
dismissed only {f the court and the Attorney
General give written consent and their rea-
sons for consenting.

“(2) A copy of the complaint and written
disclosure of substantially all material evi-
dence and {nformation the person possesses
shall be served on the Government under
Rule 4(d)»4) of the Federal Rules of Clvil
Procedure. The complaint shall be filed in
camers, shall remain under seal for at least
80 days, and shal) not be served on the de-
fendant until the court so orders. The Gov-
ernment may elect to intervene and proceed
with the action within 60 days after it re-
ceives both the complaint and the material
evidence.

“(3) The Government may, for good cause
shown, move the court for stays and for ex-
tengions of the time during which the com-
piaint shall remain under seal. Any such
motions may be supported by affidavits or
other submissions in camera. The defendant
shall not be required to respond to any com-
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plaint filed under this section until 20 days
after the complaint is unsealed and served
upon him pursuant to Rule 4 of the Federal
Rules of Civil Procedure.

“(4) Before the expiration of the initial
60-day period or any stays obtained, the
Government shall—

“(A) proceed with the action, in which
case the action shall be conducted only by
the Government, or

‘(B) notify the court that it declines to
take over the action, in which case the
action shall be conducted by the person
bringing the action.

*“¢5) Where a person brings an action
under this subsection, no person other than
the Government may intervene or bring a
related action based on the facts underlying
the pending action.

“(eX1) If the Government proceeds with
the action, the action is conducted solely by
the Government and it shall not be bound
by an act of the person who initiated the
action. 1f he so requests, the person bring-
ing the action shall be served with copies of
all pleadings filed in the action, shall be
supplied with coples of all deposition tran-
scripts (at his expense), and shall be permit-
ted to file objections with the court and pe-
tition for an evidentiary hearing to object to
any proposed settlement or to any motion
to dismiss filed by the Government. The
court may grant such an evidentiary hear-
ing only upon a showing of substantial and
particularized need. The person bringing
the action may move the court for leave to
conduct the action in the name of the
United States if, after making its election to
take over the suit, the Government does not
proceed with the action with reasonable dili-
gence within six months or such reasonable
additional time as the court may allow after
notice.

“(2) 1If the Government elects not to pro-
ceed with the action, the action shall be
conducted by the person who initiated the
action. If the Government so reguests, it
shall be served with copies of all pleadings
filed in the action and shall be supplied
with copies of all deposition transcripts (at
its expense). Where a person proceeds with
the action in the name of the United States
pursuant to subsection (b), the court may
nevertheless permit the Government to {n-
tervene and proceed with the action by its
own attorneys at a later date upon a show-
ing of good cause.

‘(3) Notwithstanding subsection (b), the
QGovernment may elect to pursue its claim
through any alternate remedy avallable to
it, including, but not limited to, any admin-
istrative civil money penaity proceeding.

“(d)(1) If the Government proceeds with
the action, including any proceeding pursu-
ant to subsection (cX3), the person bringing
the action may recelve an amount the court
decides is reasonable. The amount may not
be less than 10 percent, nor more than 20
percent, of the proceeds of the action or set-
tlement of a claim and shall be paid out of
those proceeds.

“(2) 1f the Government does not proceed
with an action, the person bringing the
action or settling the claim may receive an
amount the court decides is reasonabie for
collecting the civil penalty and damages.
The amount may not be less than 20 per-
cent, nor more than 30 percent, of the pro-
ceeds of the action or settlement and shall
be paid out of those proceeds.

(3} The amount awarded under this sec-
tion shall be in the discretion of the court,
taking into secount-

‘“(A) the significance of the nformation
provided to the Governmnent;

“(B) the contribution of the peraon bring-
ing the action Lo the result obtained; and
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“(C) whether the information which
formed the bagsis for the suit was known to
the Government.

“(4) Where the persons brought an action
based primarily on disclosures of specific in-
formation relating to allegations or transae-
tions in a criminal, civil, or administrative
hearing, a congressional or Government Ac-
counting Office report or hearing, or from
the news media, the court may award such
sums as it deems apprepriate, not $o exceed
10 percent of the recovery and taking into
account the significance of the information
and the role of the person in advancing the
case to litigation.

“(5) In addition to any other amounts
awarded by the court, the court may also
award the person bringing the action rea-
sonable attorney fees and other expenses.
The Government shall not be liable for the
expenses or legal fees a person incurs in
bringing or defending an action under this
section.

“(6) If the Government does not proceed
with the action and it is litigated by the
person bringing the action, the court shall
award to the defenndant its reasonable attor-
ney fees and expenses if the defendant pre-
vails in such action and the court finds that
the claim of the person bringing the action
was clearly frivolous, vexatious, or brought
for purposes of harassment. In cases where
it appears that the persen is bringing an
action which is frivolous, vexatious, or
brought for purposes of harassment, the
court shall require such assurances that
payment of legal fees and expenses will be
made, if such are awarded, as it deems ap-
propriate before allowing the action to pro-
ceed.

*“(7) After any tfinal judgment is issued in
any action brought under this section, or
any alternate remedy available to the Gov-
ernment, any person who brought an action
under subsection (b) shall have 60 days to
petition the court for any award to which
he is entitled under this section.

“(eX¥1) No eourt shall have jurisdiction
over an action brought by a former or
present member of the armed services under
subsection (b) of this section against a
member of the armed forces arising out of
such person’s service in the armed forces.

“(2) No court shall have jarisdiction over
an action brought against a member of Con-
gress, & member of the jadiciary, or a senior
executive branch official if the action is
based on evidence or information known to
the Government when the action was
brought.

*“(3» For purposes of this subsection,
‘senior executive branch offielal’ means
those officials Msted in section 201¢f) of Ap-
pendix IV of title 5.

“(4) In no event may a person bring an
action under this section based upon allega-
tions or transactions which are the subject
of a civil suit or an administrative civil
money penalty proceeding in whieh the
Government is already a party.

“(5XA) No court shall have jurisdiction
over an action under this section based upon
the public disclosure of allegations or trans-
actions in a crimtnal, civil, or administrative
hearing, & congressional, administrative, or
Government Accounting Office report,
hearing, audit or investigation, or from the
news media, uniess the action is brought by
the Attorney General or the person bring-
ing the action is an original source of the in-
formation.

*(B) For purposes of this paragraph,
‘original source’ means an individual who
has direct and independent knowledge of
the information on which the allegations
are based and has voluntarily informed the
Government or the news media prior to an
actfon filed by the Government.
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*(f) The district courts shail have jurisdfe-
tion over any action brought under State
law for the recovery of funds paid by State
or local governments where such action
grows out of the same transaction or occur-
rence a3 an action brought under this sec-
tion,

“(g) The Attorney General or his destgnee
is authorized to make payments from De-
partment of Justice appropriations for in-
formation or assistance leading to a civil or
criminal recovery under this section, section
3729, or sections 3731 through 3734, known
as the False Claims Act or under section
286, 287, or 1001 of title 18. Any such pay-
ment shall be at the discretion of the Attor-
ney General or his designee.

*¢th) In civil actions brought under this
section by the United States, the provisions
of section 2412(d) of title 28 shall apply.

Sec. 3. Section 3731 of title 31, United
States Code, is amended by—

(1) inserting before the period at the end
of subsection (b) the following: “or within
three years after the date when facts mate-
rial to the right of action are known or rea-
sonably should have been known by the of-
ficial of the United States charged with re-
sponsibility to act in the circumstances,
whichever occurs last’’; and

(2) inserting after subsection (b), the fol-
lowing new subsections:

“(c) In any action brought under this sec-
tion or section 3729, 3730, 3732, or 3733, the
United States shall be required to prove all
essential elements of the cause of action, in-
cluding damages, by a preponderance of the
evidence.

“(d) Notwithstanding any contrary psovi-
sion of Iaw, the Federal Rules of Criminal
Procedure, or the Federal Rules of Evi-
dence, a final judgment rendered in favor of
the United States in any criminal proceed-
ing charging fraud or false statements,
whether upon a verdict after trisl or upon a
plea of guilty or nolo contendere, shaR
estop the defendant from denying the es-
sential elements of the offense in any action
brought by the United States pursuant to
this section or section 3729, 3730, 3732, or
3733.".

Sec. 4. Subchapter 11X of chapter 37 of
title 31, United States Code, is amended by
adding at the end thereof the following:

“8§ 3732. False claims jurisdiction

“(ay The district courts of the United
States, including such courts for Puerto
Rico, the Virgin Islards, Guam, and any ter-
ritory or possession of the United States,
shall have jurtsdiction over any action com-
menced by the United States under this sec-
tion, or under gection 3729, 3730, 3731, 3733,
or 3734. Venue of any such action shall be
proper in any district in which any defend-
ant, or in the case of multiple defendants,
any one defendant can be found, resides,
transacts business, or in which any act pre-
scribed by such sections is alleged by the
United States to have occurred. A summons
as required by the Federal Rules of Civit
Procedure shall be izsued by the districs
court and served at any place within the
United States, Puerto Rico, the Virgin Is-
lands, Guam, any territory or possession of
the United States, or in any fereign country.

"(b) The United States Claims Court shal)
also have jurisdiction of any such action if
the action is asserted by way of counter-
claim by the United States. The United
States may join as additional parties in such
counterclaim all persons who may be jointly
and severally liable with such perty against
whom & counterciaim is asserted by reason
of having violated this section. or section
3720, 3730, 3731, or 3733, except that no
cross-claims or third-party claims shall be
asserted among such additional parties
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unless such claims are otherwise within the
Jurfsdiction of the United States Claims
Court.”.

SkEc. 5. Subchapter 11X of ehapter 37 of the
title 31, United States Code is further
amended by adding at the end thereof the
following:

“§ 3733. Civil investigative demands

“(a) For purposes of this section, the
term—

*(1) ‘False Claims Act law’ means—

“¢A) this section and sections 3729
through 3731 of this title, commonily known
as the False Claims Act; and

‘“(B) any Act of Congress enacted after
this seetion which prohibits, or makes avail-
able to the United States in any court of the
United States any civil remedy with respect
to any false claim, bribery, or corruption of
any officer or employee of the United
States;

‘“(2) ‘False Claims Act investigation’
means any inquiry conducted by any False
Claims Act investigator for the purpose of
ascertaining whether any person is or has
been engaged in any violation of any provi-
sion of the False Claims Act law;

“(3) ‘False Claims Act imvestigator’ means
any attorney or investigator employed by
the Department of Justice who is charged
with the duty of enforcing or carrying into
effect any False Claims Act law or any offi-
cer or employee of the United 8tates acting
under direction and :upervision of such at-
torney or investigator in eonnection with a
False Claims Act investigation;

‘¢4) ‘person’ means any natural person,
partnership, corporation, association, or
other legal entity, including any State or
poiitical subdivision;

*¢5) ‘documentary material’ includes the
original or any copy of any book, record,
report, memorandum, paper, communica-
tion, tabulation, chart, or other document,
or data compilations stored in or accessible
through computer or other information re-
trieval systems, together with instructions
and all other materials necessary to use or
fnterpret such data compilations, and any
product or discovery;

*%6) ‘custodian’ means the custodian, or
any deputy custodian, designated by the At-
torney General; and

“¢7) '‘product of discovery’' includes with-
out limitation the original or duplicate of
any deposition, interrogatory, document,
thing, result of an mspection of Iand or
other property, examinatfon, or admission
obtained by any method of discovery in any
tudicial or administrattve litigation or action
of an adversarial nature, any digest, snaly-
sis, selection, compilation, or any derivation
thereof, and any index or manner of access
thereto.

"(bX1XA) Whenever the Attorney Gener-
al has reason to believe that any person
may be in possession, custody. or control of
any documentary material, or may have any
information relevant, and not otherwise rea-
sonably available, to a False Claims Act in-
vestigation, he may, prior to the institution
of & civil proceeding, lssue in writing and
cause to be served upon such person, a civil
investigative demand requiring such person
to produce such documentary material for
inspection and copying, to answer in writing
written interrogatories, to give oral testimo-
ny concerning documentary material or in-
formation, or to furnish any combination of
such materfal, answers, or testimony. When-
ever a civil Investigative demand iz an ex-
press demand for any product of discovery,
the Attorney General shall cause to be
served, in any manner authorized by this
section, & copy of such demand upon the
person from whom the discovery was ob-
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tained and notify the person to whom such
demand is issued of the date on which such
copy was served.

“(B) Notwithstanding the provisions of
section 510 of title 28, the Attorney General
may not authorize the performance of any
function of the Attorney General vested in
him pursuant to this paragraph, by any
other officer, employee, or agency.

“(2)(A) Each such demand shall state the
nature of the conduct constituting the al-
leged violation of a False Claims Act law
which is under investigation, and the appli-
cable provision of law.

“(B) If such demand is for production of
documentary material, the demand shall—

“(1) describe each class of documentary
material to be produced with such definite-
ness and certainty as to permit such materi-
al to be fairly identified;

“(ii) prescribe a return date for each such
class which will provide a reasonable period
of time within which the material so de-
manded may be assembled and made avail-
able for inspection, and copying; and

“(iii) identify the False Claims Act investi-
gator to whom such material shall be made
available.

“(C) If such demand is for answers to writ-
ten interrogatories, the demand shall—

“() set forth with definiteness and cer-
tainty the written interrogatories to be an-
swered;

“(il) prescribe dates at which time answers
to written interrogatories shall be submit-
ted; and

“({ii) identify the False Claims Act investi-
gator to whom such answers shall be sub-
mitted.

‘(D) If such demand is for the giving of
oral testimony, the demand shall—

“(1) prescribe a date, time, and place at
which oral testimony shall be commenced;

“(ii) identify a False Claims Act investiga-
tor who shall conduct the examination and
the custodian to whom the transcript of
such examination shall be submitted;

**(iii) specify that such attendance and tes-
timony are necessary to the conduct of the
investigation;

“(iv) notify the person receiving the sub-
poena of the right to be accompanied by an
attorney and any other representative; and

“(v) describe the general purpose for
which the subpoena is being issued and the
general nature of the testimony, including
the primary areas of inquiry, which will be
taken pursuant to the subpoena.

Any such demand which i{s an express
demand for any product of discovery shall
not be returned or returnable until twenty
days after a copy of such demand has been
served upon the person from whom the dis-
covery was obtained.

“(E) The date prescribed for the com-
mencement of oral testimony pursuant to a
civil investigation demand issued under this
section shall be a date which is not less than
seven days after the date on which demand
is received, unless the Attorney General or
an Assistant Attorney General designated
by the Attormey General determines that
exceptional circumstance are present which
warrant the commencement of such testi-
mony within a lessor period of time.

“(F) Any official before whom oral testi-
mony under this section is to be taken shall
exclude from the place where the testimony
is to be taken all persons except the person
giving the testimony, the attorney and any
other representative for the person giving
the testimony, the attorney for the Govern-
ment, any person who may be agreed upon
by the attorney for the Government, and
the person giving the testimony, and any
stenographer taking such testimony.

"(G) The Attorney General shall not au-
thorize a second demand f{or oral testimony
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to a person unless such person requests oth-
erwise or unless the Attorney General, after
investigation, notifies that person in writing
that an additional demand for oral testimo-
ny is necessary. The Attorney General may
not authorize the performance of any func-
tion vested in him under this subparagraph,
by any other officer, employee, or agency,
notwithstanding section 510 of title 28.".

‘“(c)(1) No such demand shall require the
production of any documentary material,
the submission of any answers to written in-
terrogatories, or the giving of any oral testi-
mony if such material, answers, or testimo-
ny would be protected from disclosure
under—

*(A) the standards applicable to subpoe-
nas or subpoenas duces tecum issued by a
court of the United States to aid in a grand
jury investigation; or

*(B) the standards applicable to discovery
requests under the Federal Rules of Civil
Procedure, to the extent that the applica-
tion of such standards to any such demand
is appropriate and consistent with the provi-
sions and purposes of this section and sec-
tions 3729 through 3731.

‘(2) Any such demand which is an express
demand for any product of discovery super-
sedes any inconsistent order, rule, or provi-
sion of law (other than this section) pre-
venting or restraining disclosure of such
product of discovery to any person. Disclo-
sure of any product of discovery pursuant to
any such express demand does not consti-
tute a waiver of any right or privilege which
may be invoked to resist discovery of trial
preparation materials to which the person
making such disclosure may be entitled.

“(d)1) Any such demand may be served
by any False Claims Act investigator, or by
any United States Marshal or Deputy Mar-
shal, at any place within the United States.

*“(2) Any such demand or any petition
filed under subsection (k) may be served
upon any person who is not found within
the United States, in such manner as the
Federal Rules of Civil Procedures prescribe
for service in a foreign country. To the
extent that the courts of the United States
can assert jurisdiction over such person con-
sistent with due process, the United States
District Court for the District of Columbia
shall have the same jurisdiction to take any
action respecting compliance with this sec-
tion by such person that such court would
have if such person were personally within
the jurisdiction of such court.

“(e)1) Service of any such demand or of
any petition filed under subsection (k) may
be made upon a partnership, corporation,
association, or other legal entity by —

*(A) delivering an executed copy thereof
to any partner, executive officer, managing
agent, or general agent thereof, or to any
agent thereof authorized by appointment or
by law to receive service of process on
behalf of such partnership, corporation, as-
sociation, or entity;

*(B) delivering an executed copy thereof
to the principal office or place of business of
the partnership, corporation, or entity to be
served; or

*(C) depositing such copy in the United
Btates mails, by registered or certified mail,
return receipt requested, addressed to such
partnership, corporation, association, or
entity at its principal office or place of busi-
ness.

*(2) Service of any such demand or of any
petition filed under subsection (k) may be
made upon any natural person by—

“(A) delivering an executed copy thereof
to the person to be served; or

“(B) depositing such copy in the United
States mails by registered or certified madl,
return receipt requested. addressed to such
person at his residence or principal office or
place of business.
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“(f) A verified return by the (ndividual
serving any such demand or petition setting
forth the manner of such service shall be
proof of such service. In the case of service
by registered or certified mail, such return
shall be accompanied by the return post
office receipt of delivery of such demand.

“(g) The production of documentary ma-
terial in response to a demand served pursu-
ant to this section shall be made under a
sworn certificate, in such form as the
demand designates, by the person, if a natu-
ral person, to whom the demand is directed
or, if not a natural person, by a person
having knowledge of the facts and circum-
stances relating to such production and au-
thorized to act on behalf of such person.
The certificate shall state that all of the
documentary material required by the
demand and in the possession, custody, or
control of the person to whom the demand
is directed has been produced and made
available to the custodian.

“(h) Each interrogatory in a demand
served pursuant to this section shall be an-
swered separately and fully in writing under
oath unless it is objected to, in which event
the reasons for the objection shall be stated
in lieu of any answer, and it shail be submit-
ted under a sworn certificate, in such form
as the demand designates, by the person, if
8 natural person, to whom the demand is di-
rected or, if not a natural person, by a
person or persons responsible for answering
each interrogatory. The certificate shall
state that all information required by the
demand and in the possession, custody, con-
trol, or knowledge of the person to whom
the demand is directed has been submitted.
To the extent that any materials are not
furnished. they shall be identified and rea-
sons set forth with particularity for each.

*(iX1) The examination of any person
pursuant to a demand for oral testimony
served under this section shall be taken
before an officer authorized to administer
oaths and affirmations by the laws of the
United States or of the place where the ex-
amination is held. The officer before whom
the testimony is to be taken shali put the
witness on oath or affirmation and shall
personally, or by someone acting under his
direction and in his presence, record the tes-
timony of the witness. The testimony shall
be taken stenographically and transcribed.
When the testimony is fully transcribed, the
officer before whom the testimony is taken
shall promptly transmit a copy of the tran-
script of the testimony to the custodian.
This subsection shall not preclude the
taking of testimony by any means author-
ized by, and in a manner consistent with,
the Federal Rules of Civil Procedure.

*(2) The False Claims Act investigator
conducting the examination shall exclude
from the place where the examination is
held all other persons except the person
being examined, his counsel, the officer
before whom the testimony is to be taken,
and any other stenographer taking such tes-
timony.

*(3) The oral testimony of any person
taken pursuant to a demand served under
this section shall be taken in the judicial
district of the United 8tates within which
such person resides, is found, or transacts
business, or in such other place as may be
agreed upon by the False Claims Act investi-
gator conducting the examination and such
person.

“(4) When the testimony ia fully tran-
scribed, the Faise Ciaims Act investigator or
the officer shall afford the witness, who
may be sccompanied by counsel, a reasona-
ble opportunity to examine the transcript
and the transcript shall be read to or by the
witness, unless such examination and resd.
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ing are waived by the witness. Any changes
in form or substance which the witness de-
sires to make shall be entered and identified
upon the transcript by the officer or the
False Claims Act investigator with a state-
ment of the reasons given by the witness for
making such changes. The transcript shall
then be signed by the witness, unless the
witness in writing waives the signing, is ill,
cannot be found, or refuses to sign. If the
transcript is not signed by the witness
within thirty days after his being afforded a
reasonable opportunity to examine it, the
officer or the False Claims Act investigator
shall sign it and state on the record the fact
of the waiver, illness, absence of the witness,
or the refusal to sign, together with the
reason, if any, given therefor. A refusal to
sign or an unreasonable absence shall be
deemed to be an acknowledgment of its ac-
curacy and an affirmation of its contents.

**(5) The officer shall certify on the tran-
script that the witness was sworn by him
and that the transcript is a true record of
the testimony given by the witness, and the
officer or False Claims Act investigator
shall promptly deliver it or send it by regis-
tered or certified mail to the custodian.

‘(6) Upon payment of reasonable charges
therefor, the False Claims Act investigator
shall furnish a copy of the transcript to the
witness only, except that the Attorney Gen-
eral, the Deputy Attorney (General, or an
Assistant Attorney General may, for good
cause, limit such witness to inspection of
the official transcript of his testimony.

“CTXA) Any person compelled to appear
under a demand for ora} testimony pursuant
to this section may be accompanied, repre-
sented, and advised by counsel. Counsel may
advise such person, in confidence, with re-
spect to any question asked of such person.
Such person or counsel may object on the
record to any question, in whole or in part,
and shall briefly state for the record the
reason for the objection. An objection may
be properly made, received, and entered
upon the record when it is claimed that
such person is entitled to refuse to answer
the question on grounds of any constitution-
al or other legal right or privilege, including
the privilege against self-incrimination.
Such person shall not otherwise object to or
refuse to answer any question, and shall not
by himself or through c¢ounsel otherwise in-
terrupt the oral examination. If such person
refuses to answer any question, the False
Claims Act investigator conducting the ex-
amination may petition the district court of
the United States pursuant te subsection
(kX1) for an order compelling such person
to answer such question.

*“(B) If such person refuses to answer any
question on the grounds of the privilege
against self-incrimination, the testimony of
such person may be compelled in accord-
ance with the provisions of part V of title
18.

“(8) Any person appearing for oral exami-
nation pursuant to a demand served under
this section shall be entitied to the same
fees arnd mileage which are pafd to withesses
in the district courts of the United States.

“(jX1) The Attorney General, or his au-
thorized designee shall designate a False
Claims Act investigator Lo serve as custodi-
an of documentary material, answers to in-
terrogatortes, and transcripts of orai testi-
mony received under this section, and shall
designate such additional False Claims Act
investigators as he determines from time to
time t0 be necessary to serve as deputies to
such officer.

*(2) Any person upon whom any demand
under subsection (bX1) for the production
of documentary material has been served
shall make siich material avallable for in-
spection and copying to the Paise Claims
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Act investigator designated therein at the
principal place of business of such person,
or at such other place as such False Claims
Act investigator and such person thereafter
may agree and prescribe in writing, or as the
court may direct pursuant to subsection
(k)(1) on the return date specified in such
demand, or on such later date as such custo-
dian may prescribe in writing. Such person
may, upon written agreement between such
person and the custodian, substitute copies
for originals of all or any part of such mate-
rial.

“(3)A) The False Claims Act investigator
to whom any documentary material, an-
swers to interrogatories, or transcripts of
oral testimony are delivered shall take phys-
ical possession thereof, and shall transmit
them to the custodian who shall be respon-
sible for the use made thereof and for the
return of documentary material pursuant to
this section.

*“(B) The custodian may cause the prepa-
ration of such copies of such documentary
material, answers to interrogatories, or tran-
scripts of oral testimony as may be required
for official use by any authorized officlal or
employee of the Department of Justice or
any authorized officer or employee of the
United States acting under the direction
and supervision of an attorney or investiga-
tor of the Department of Justiee in eonnec-
tion with any False Claims Act investiga-
tion, under regulations promulgated by the
Attorney General. Notwithstanding sub-
paragraph (C) of this subsection, such mate-
rial, answers, and transcripts may be used
by any such person in connection with the
taking of oral testimony pursuant to this
section.

“(C) Except as otherwise provided in this
section, while in the possession of the custe-
dian, no documentary material, answers to
interrogatories, or transcripts of oral testi-
mony, or copies thereof, so produced shall
be available for examination, without the
consent of the person who produced such
material, answers, or transcripts, and, in the
case of any product of discovery produced
pursuant fo an express demand for such ma-
terfal, of the person from whom the discov-
ery was obtained, by any individual other
than an authorized official or employee of
the Department of Justice, or an authorized
officer or employee of the United States
acting under the direction and supervision
of an attorney or investigator of the Depart-
ment of Justice in connection with any
False Claims Act {nvestigation. Nothing in
this section is intended to prevent disclosure
to either body of the Congress or to any au-
thorized committee or subcommittee there-
of, or to any other agency of the United
States for use by such agency in further-
ance of its statutory responsibilities. Disclo-
sure to amy other agency of the United
States shall be allowed only upon appliea-
tion, made by the custodian to a United
States district court, showing substantial
need for use by such agency in furtherance
of its statutory responsfbilities.

“tD) While in the possession of the custo-
dian and under such reasonable terms and
conditions as the Attorney General shall

“(1) documentary material and answers to
interrogatories shall be available for exami-
nation by the person who produced such
material or answers, or by an authorized
representative of such person; and

(1) transcripts of ora) testimony shall be
available for examination by the person
who produced such testimony, or his coun-
sel.

*'(4) Whenever any attorney of the De-
partment of Justice has been designated (o
appear before any court, grand jury, or Ped-
eral administrative or regulatory agency in
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any case or proceeding, the custodian of any
documentary material, answers to interroga-
tories, or transcripts of oral testimony may
deliver to such attorney such material, an-
swers, or transcripts for official use in con-
nection with any such case, grand jury, or
proceeding as such attorney determines to
be required. Upon the completion of any
such case, grand jury, or proceeding, such
attorney shall return to the custodian any
such material, answers, or transcripts so de-
livered which have not passed into the con-
trol of such court, grand jury, or agency
through the introduction thereof into the
record of such case or proceeding.

“(5) If any documentary material has
been produced in the course of any False
Claims Act investigation by any person pur-
suant to a demand under this section, and—

“(A) any case or proceeding before any
court or grand jury arising out of such in-
vestigation, or any proceeding before any
Federal administrative or regulatory agency
involving such material, has been complet-
ed, or

“(B) no case or proceeding in which such
material may be used has been commenced
within a reasonable time after completion
of the examination and analysis of all docu-
mentary material and other information as-
sembled in the course of such investigation,

the custodian shall, upon writien request of
the person who produced such material,
return to such person any such material
(other than copies thereof furnished to the
custodian pursuant to paragraph (¥ of this
subsection or made by the Department of
Justice pursuant to paragraph (3IXB) of this
subsection) which has not passed into the
control of any court, grand jury, or agency
through the introduction thereof into the
record of such case or proceedings.

“(6) In the event of the death, disability,
or separalion frem service in the Depart-
ment of Justice of the custodian of any doc-
umentary material, answers t0 interrogato-
ries, or transcripts of oral testimony pro-
duced under any demand issued pursuant to
this section, or of the efficial reliet of such
custodian from responsibility for the custo-
dy and control of such maserial, answers or
transcripts, the Attorney General or his au-
thorized designee shall promptly (A) desig-
nate another Fualse Claims Act investigator
to serve as custodian of such material, an-
swers, or transcripts, and (B) transmit in
writing to the person who produced such
material, answers, or testimony notice as to
the identity and address of the suceesser 8o
designated. Any successor designated under
this subsection shall have, with regard to
such material, answers or tramscripts, all
duties and responsibilites Impoeed by this
Act upon his predecessor in effice with
regard thereto, except that he shall not be
held respomsible for any defsuit or derelic-
tion whieh occurred prior to his designation.

“(kX1) Whenever any person fafls to
comply with any civil investigative demand
served upon him under subsection (b) or
whenever satisfactory copying or reproduc-
tion of any such material cannot be done
and such person refuses Lo surrender such
material, the Attorney General, through
such officers or attorneys as he may desig-
nate, may file in the district eomrt of the
United States for any judicial district in
which such person resides, iz foumd, or
transacts business, and serve upen such
person s petition for an order of such eourt
for the enforeement of this section.

‘(2XA) Within twenty days after the serv-
ice of any such demand upon any person, or
at any time before the return dats specified
in the demand, whichever period is altorter,
or within such period excoeding twenty days
after service or in excess of such return date
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as may be prescribed in writing, subsequent
to service, by any False Claims Act investi-
gator named in the demand, such person
may file, in the district court of the United
States for the judicial district within which
such person resides, is found, or transacts
business, and serve upon such False Claims
Act investigator a petition for an order of
such court, modifying or setting aside such
demand. In the case of a petition addressed
to an express demand for any product of
discovery, a petition to modify or set aside
such demand may be brought only in the
district court of the United States for the
judicial district in which the proceeding in
which such discovery was obtained is or was
last pending.

‘“(B) The time allowed for compliance
with the demand, in whole or in part, as
deemed proper and ordered by the court
shalil not run during the pendency of such
petition in the court, except that such
person shall comply with any portions of
the demand not sought to be modified or set
aside. Such petition shall specify each
ground upon which the petitioner relies in
seeking such relief, and may be based upon
any failure of such demand to comply with
the provisions of this section or upon any
constitutional or other legal right or privi-
lege of such person.

“(3) Within twenty days after the service
of any express demand for any product of
discovery upon, or at any time before, the
return date specified in the demand, which-
ever period is shorter, or within such period
exceeding twenty days after service or in
excess of such return date as may be pre-
scribed in writing, subsequent to service, by
any False Claims Act investigator named in
the demand, the person from whom such
discovery was obtained may file, in the dis-
trict court of the United States for the judi-
cial district in which the proceeding in
which such discovery was obtained is or was
last pending, and serve upon any False
Claims Act investigator named in the
demand and upon the recipient of the
demand, a petition for an order of such
court modifying or setting aside those por-
tions of the demand requiring production of
any such product of discovery. Such petition
shall specify each ground upon which the
petitioner relies in seeking such relief and
may be based upon any failure of such por-
tions of the demand to comply with the pro-
visions of this section, or upon any constitu-
tional or other legal right or privilege of the
petitioner. During the pendency of such pe-
tition, the court may stay, as it deems
proper, compliance with the demand and
the running of the time allowed for compli-
ance with the demand,

““(4) At any time during which any custo-
dian is in custody or control of any docu-
mentary material, answers to interrogato-
ries delivered, or transcripts of oral testimo-
ny given by any person in compliance with
any such demand, such person, and in the
case of an express demand for any product
of discovery, the person from whom such
discovery was obtained, may file, in the dis-
trict court of the United States for the judi-
cial district within which the office of such
custodian is situated, and serve upon such
custodian, a petition for an order of such
court requiring the performance by such
custodian of any duty umposed upon him by
this section

*“(5) Whenever any petition is filed in any
district eourt of the United States under
this section. such court shall have jurisdic-
tion to hear and determine the matter so
presented, and to enter such order or orders
as may be required to carry into effect the
provisions of this section. Any f{ina} order 3o
entered shall be subject to appeal pursuant
to section 1291 of title 28. Any disobedience
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of any final order entered under this section
by any court shall be punished as a con-
tempt thereof.

‘(6) To the extent that such rules may
have application and are not inconsistent
with the provisions of this section, the Fed-
eral Rules of Civil Procedure shall apply to
any petition under this subsection. )

“(7) Any documentary material, answers
to written interrogatories, or oral testimony
provided pursuant to any demand issued
under this section and sections 3729
through 3731 shall be exempt from disclo-
sure under section 552 of title 5.”.

SEc. 6. (a) Subchapter 111 of chapter 37 of
title 31, United States Code, is further
amended by adding at the end thereof the
following:

“§ 3734. Whistleblower protection

‘“Any employee who is discharged, demot-
ed, suspended, threatened, harassed, or in
any other manner discriminated against in
the terms or conditions of such employment
by his employer because of the good faith
exercise by such employee on behalf of him-
self or others of any option afforded by this
Act, including investigation for, initiation
of, testimony for, or assistance in an action
filed or to be filed under this Act, shall be
entitled to all relief necessary to make him
whole. Such relief shall Include reinstate-
ment with full seniority rights, backpay
with interest, and compensation for any spe-
cial damages sustained as a result of the dis-
crimination, including litigation costs and
reasonable attorney fees. In addition, the
employer shall be liable to such employee
for twice the amount of backpay and special
damages and, if appropriate under the cir-
cumstances, the court shall award punitive
damages.”’.

(b) The table of sections for chapter 37 of
title 31, United States Code, is amended by
adding at the end thereof the following new
items:

*3732. False ciaims jurisdiction.
*3733. Civil investigative demands.
“3734. Whistleblower protection.”.

Sec. 7. (a) Section 288 of title 18, United
States Code, is amended by striking out
“$10,000” and inserting in lieu thereof
*$1,000,000 notwithstanding the provisions
of section 3623,”.

(b) Section 287 of title 18, United States
Code, is amended by striking out “$10,000,
or imprisoned not more than five years’” and
inserting in lieu thereof "'$1,000,000, or im-
prisoned for not more than ten years, or
both, notwithstanding the provisions of sec-
tion 3623".

Sec. 8. This Act and the amendments
made by this Act shall become effective
upon the date of enactment.

MOTION OFFERED BY MR. GLICKMAN

Mr. GLICKMAN. Mr. Speaker, 1
offer a motion.

The Clerk read as follows:

Mr. GLICKMAN. moves to strike out all
after the the enacting clause of the Senate
bill, 8. 1562, and to insert in lieu thereof the
text of H.R. 4827, as passed by the House.

The motion was agreed to.

The Senate bill was ordered to be
read a third time, was read the third
time, and passed.

The title of the Senate bill was
amended so a8 to read: “An Act to
amend title 31, United States Code,
with respect to the fraudulent use of
public property or money.”

A motion to reconsider was laid on
the table.

A similar House bill (H.R. 4827) was
laid on the table.

September 9, 1986

GENERAL LEAVE

Mr. GLICKMAN. Mr. Speaker, 1 ask
unanimous consent that all Members
may have § legislative days in which to
revise and extend their remarks on the
legislation just concluded.

The SPEAKER pro tempore. Is
there objection to the request of the
gentleman from Kansas?

There was no objection.

PERMISSION FOR COMMITTEE
ON RULES TO FILE A RULE ON
H.R. 5484, OMNIBUS DRUG BILL
OF 1986

Mr. WRIGHT. Mr. Speaker, I have a
unanimous consent request. I have dis-
cussed this request with the minority
leader.

1 ask unanimous consent that the
Committee on Rules may have until
midnight tonight to file a rule to ac-
company the bill, H R. 5484, the Om-
nibus Drug Bill of 1986.

The SPEAKER pro tempore. (Mr.
MonNTGOMERY). Is there objection to
the request of the gentleman from
Texas?

There was no objection.

APPOINTMENT OF CONFEREES
ON H.R. 5316, BANKRUPTCY
JUDGES AND UNITED STATES
TRUSTEES ACT OF 1986

Mr. GLICKMAN. Mr. Speaker, I ask
unanimous consent to take from the
Speaker’s table the bill (H.R. 5316) to
amend title 28 of the United States
Code to provide for the appointment
of additional bankruptcy judges, to
provide for the appointment of United
States trustees to serve in bankruptcy
cases in judicial districts throughout
the United States, to make certain
changes with respect to the role of
United States trustees in such cases,
and for other purposes; with a Senate
amendment thereto, disagree to the
Senate amendment, and agree to the
conference asked by the Senate.

The SPEAKER pro tempore. Is
there objection to the request of the
gentleman from Kansas? The Chair
hears none and, without objection, ap-
points the following conferees: Messrs.
RopiNo, Epwarps of California,
HUGHES, SYNAR, GLICKMAN, FEIGHAN,
FI18H, SHAW, MOORHEAD, and HYDE.

There was no objection. .

REMOVAL OF NAME OF MEMBER
AS COSPONSOR OF H.R. 4787

Mr. BERMAN. Mr. 8peaker, 1 ask
unanimous consent that my name be
removed as a cosponsor of the bill,
H.R. 4781.

The SPEAKER pro tempore. Is
there objection to the request of the
gentleman from California?

There was no objection.





