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Bell Atlantic-TCI, or AT&T-McCaw
versus MCI-British Telecom, or CBS,

Disney, or any other information com-

pany.

That vision can be achieved only if
we agree that the old world tech-

nologies of telephone, television, radio,
publishing, and video have been shat-
tered by the blows of the new kids on
the block: computer and fiber optics
technology. Prior to development of
the computer and fiber-optics the old
technologies were easily and naturally
divided. Voice was carried over the
phone lines, radio and television sig-
nals through the air and text on paper.
Before the advent of computer and
fiber-optic technology, it made sense
to divide our regulatory effort into
common carrier, broadcast, and related
- ownership iasues.

But today where I used to hear the
dial tone and the sound of a friend’s

volce I now hear sound waves which
were once the ones and zeros of a digi-
tal stream of information. Likewise,
the video image on my television
screen, the video tape in my VCR, the
words on my newspaper or book, and
the text on my computer are all en-
coded in the ones and seros of the digi-
tal world.

The significance of this to me as a
consumer is that all information-—no

. matter how different its form and
look—can and will be converted into
the same code and will be transmitted
in the same wired or wireless fashion.

There are those who see telephone
and cable technologies converging and

fear that it will create unfair competi-
tion, or infair pricing. We must under-
stand that the merger of Bell Atlantic
and TCI is about a marriage of tech-
nologies born of science, not corporate

- greed. We should not attempt to force
these technologies to compete. Thelr
convergence 18 inevitable. What we
must do is see that those who provide
this combinad technology and the serv-
ices assoclated with it compete fairly
and aggressively.

In fact, Madam President, this so-
called convergence presents an oppor-
tunity for more choice and more power
for the consumer if we, In our capacity
as the makers of regulation, do the
right thing.

If we do the right thing, American
consumers will no longer buy their dial
tone from a phone company, video sig-
nals from broadcast or cable compa-
nies, content from production compa-
nies, sound from radio companies, or
text from newspaper and publishing
companies. Instesd, American consum-
ers will buy information from each of
these and many more besides. Instead
of being restricted by an old regulatory
stricture Americans will be able to
buy according to their social, eco-
nomic, entertainment and educational
needs.

The right thing, Madam President, is
to make certain that consumers have
genuine choice and -that real competi-
tion occurs in the marketplace. Qur
most recent experience in the long dis-
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tance market shows that consumers

‘need real choices. AT&T just raised its

prices almosat 4 percent, and so did MCI
and Sprint. Follow-the-leader price
competition does not benefit Ameri-
cans’' wallets. We obviously need to in-
ject more competitors into this mar-
ket—and the logical choice is AT&T's
sevon offspring.

However, we should not try to man-
age the competition between cable
companies and telephone companies,
nor between long distance telephone
companies and local telephone compa-
nies, nor between networks and produo-
ers, nor between publishers and tele-
phone companies. Instead, we should
allow all of these and more to come di-
rectly to the customer and offer to pro-
vide some or all of the information
needs of the American consumer.

Our role—particularly as we trans-
form from the -monopolistic model to a
competitive model—should be to en-
sure that competition exists. The best
way to create real competition is to
allow the so-called big guys to have at
each other as quickly as possible. Ef-
forts to control the pace will merely
preserve the heavy cash advantages
these monopolies currently enjoy.

There are four other areas where a
public interest exists and where we
should direct our attention. I will men-
tion each briefly: B

1. EDUCATION i

We should challenge the information
industry to deliver a plan which will
provide every American classroom with
affordable access to the Internet. This
access could be wired or wireless, but it
cannot be funded with property, sales
or income taxes. Local schools cannot
fight this battle alone. Unless we ad-
dress the problem faced by the all of
America's 100,000 schools as a group,
education will enter the age of infor-
mation too slowly.

We should also consider oreat.ing a
communication technology fund for
our schools so that work stations and
software do not become cost-prohibi-
tive for all but our wealthiest schools.
Perhaps we should dedicate a portion
of the proceeds from the 160 mHz auc-
tion which will begin next year for per-
sonal communications systems,

3. RURAL ACCESS

We are at a crossroads for enhanced
rural service. As we steer onto a path
which will provide rural American
hemes and businesses with enhanced
sarvice, I prefer to use direct spending
subsidies instead of regulatory restric-
tions.

3. PRIVACY

We must remain ever-mindful of the
easy invasion of privacy which can
cccur once a connection {8 made to our
homes. The idea of privacy should nect
be abandoned in the electronic age.

4. CONTROL

Simply put, we should not allow any
owner of infrastructure to use the ad-
vantage gained as a consequence of
having been granted a monopoly fran-
chise to use this power to strangle in-
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novative and entrepreneurial mforms.-
tion services.

8. CONTENT
* Pornographic and violent content
must be easily excluded {f the
consumer does not want such content
entering their home.

Madam President, those who senae
that this merger signals a need for gov-
ernment to do things differently in
order to avoid an abuse of power are
correct. My hope is that we do not
react with a regulatory model designed
for a technological world which no
longer exists. American jobs, American
culture, and our capacity to govern
ourselves all depend on our actions.

Madam President, 1 appreciate the
time. 1 yleld the floor, and I suggeet.
the absence of & quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The bill clerk proceeded to call the
roll.

Mr. KENNEDY. Madam President, I
ask unanimous consent that the order
for the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

R ———

RELIGIOUS FREEDOM
RESTORATION ACT OF 1993

The PRESIDING OFFICER. Under
the previous order, the Senate will now
resume consideration of 8. 578, which
the clerk will report.

The bill clerk read as follows:

A bill (8. §78) to protect the free exercies of
religion.

The Senate resumed consideration of
the bill.

Pending:

Reid Amendment No. 1083, to prohibit the
application of this Act, or any amendment
made by this Act, to an individual who is in-
carcerated in a Federal, Stats, or losal cor-
rectional, detention, or penal facility.

AMENDMENT NO. 1083

The PRESIDING OFFICER. The time
between now and 10 o’clock is evenly
divided, and the time will be controlled
by Senators KENNEDY and REID.

Mr. KENNEDY. Madam President, I
yield 4 minutes to the Senator from
Connecticut.

Mr. LIEBERMAN. I thank the Sen-
ator from Massachusetts.

Madam President, I rise in opposition
to the amendment offered by my col-
league from Nevada which would ex-
empt prisoners from the Reilgicus
Freedom Restoration Act of 1993. I do
80 not only as a Member of the Senate
but as a former attorney generai of the
State of Connecticut who dealt with
prisoner litigation.

Madam President, the overall act
aims to restore a standard that existed
prior to the Supreme Court holding in
Oregon v. Smith which was both pro-
tective of the people's religious free-
dom and also gave prison officials the
opportunity to protect the security and
indeed to pursue the most cost-effl-
cient manner of operating the prisons.

I understand the intuitive appeal of
this amendment. It is intended to re-
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spond to oconcerns about the cost, secu-
rity, and manipulation and, indeed,

abuse by prisoners. None of us wants to .

see taxpayers’' dollars wasted or jails
made more dangerous or the difficult
jobs of correction officers made more
difficult. But I will tell you that this
amendment will create many more
problems than it will solve.

RFRA does not create a new legal
standard. And that is important to say.
The main bill before us returns to us to
a standard that existed in a majority of
judicial circuits prior to 1987. It estab-
lishes a balancing test between the
Government’'s interests, which includes
saving money and providing -security,
and an individual's religious rights,
which are neither expensive nor dan-
gerous to accommodate.

The compelling and least burdensome
test that existed prior to the court rul-
ing in 1987 simply was not used to cost

prison officials a lot of money or put

them under pressure to endanger secu-
rity within the prisons.

Madam President, the proponents of
this amendment, I say respectfully,
have not pointed to a single incident of
excessive expense incurred through the
use of this standard. In fact, this stand-
ard—which, again, existed prior to 1987,
so we have a track record as to how it
will affect the conduct in the prisons—
has been applied to restrict religious
claims on the basis of cost or security.

For example, the law in some circuits
already requires prisons to accommo-
date the religtous dietary needs of pris-
oners. The RFRA standard, the under-
lying standard in this act, has been ap-
plied to restrict this law when compli-
ance creates too great an expense.

I say again, respectfully, that the
proponents of the amendment have not
offered evidence of a single security in-
cident that has arisen from application
of the standard that the underlying act
would put back into place.

As an example, the Seventh Circuit
applied the standard that this amend-
ment would eliminate to deny a pris-
oner access to satanic religious serv-
tces and articles because of security
concerns. In fact, of all the examples
that the proponents of the amendment
have cited that are outrageous and ex-
cessive—of prisoners demanding cha-
teaubriand on religious grounds or de-
manding marijuana -or demanding
nothing to eat but steak-—each one of
those examples resulted in a decision
in favor of prison officials under the
standard that will now be restored by
the basic RFRA legislation, not a deci-
sion in favor of the prisoners making
these cutrageous claims.

Courts, however, on the other side,
have used the standard established by
the Supreme Court in Oregon v. Smith
that the underlying law would over-
turn, that this amendment would re-
store, to g0 to the other extreme, and
unnecessarily clamp down on harmless
religious practices.

The PRESIDING OFFICER. The Sen-
ator has used his time.
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Mr. LIEBERMAN. ] ask unanimous-

consent for one additional minute to
finish the statement. :

Mr. REID. Madam President, the
problem is the majority leader has or-

~dered a 10 o’clock vote and we have a

limited amount of time. I am not sure
we can do that. We have a number of
speakers. '

Mr. LIEBERMAN. I would just ask
for 10 seconds.

Mr. KENNEDY. I yield the Senator 10
seconds. » .

The PRESIDING OFFICER. Without
objection, it i8 8o ordered.

Mr. LIEBERMAN. An example of how
the current standard has affected peo-
ple, Oregon v. Smith has been applied
to deny Episcopalian prisoners the
right to tiny amounts of wine for com-

° munion.

That {8 just one concern we have why
this amendment should be defeated.

Proponents of this amendment have
not proven their claim that RFRA will
open the floodgates for prisoner's reli-

- glon-based claims. Before Smith, pris-

oners’ religion-based suits were not
clogging up our courts. Because reli-
gion-based suits cannot win a prisoner
his or her freedom, they represent only
2 percent of all prisoner’s claims. It has
always been 2 percent: before Oregon
vergug Smith and after Oregon versus
Smith. Out of that 2 percent, the same,
tiny percentage of claims are legiti-
mate a8 are legitimate in other areas
of prisoner's litigation; the rest are
simply dismissed. Speaking as a former
attorney general, the resources of
State attorneys general are not
stretched to the breaking point by pris-
oner's spuripus legal claims based on
religion. The Government will spend
the same small amount enforcing
RFRA as it did enforcing Oregon versus
Smith. In fact, for all its proponent’s
arguments that this is a cost-saving
amendment, no one has presented evi-
dence that Oregon versus Smith has
saved money.

While the problems this amendment’s
supporters have with RFRA are un-
founded, the problemsa with this amend-
tent are of concern. This amendment
is that proposes that this body create
two separate standards for the protec-
tion of religious freedoms: protections
afforded citizens out of jail and protec-
tions afforded incarcerated citizens.
This is a dramatic proposal. As {t
stands now, all prisoners receive the
same Bill of Rights protections-as do
ordinary citizens, with three obvious
exceptions. Prisoners have restricted
ability to assemble, they are subject to
searches without warrant, and they
cannot possess weapons. These excep-
tions draw a bright line between those
rights whose exercise & prisoner cannot
be afforded and those rights whose ex-
ercise might cost money and bother
but cannot be denied. The rationale be-
hind the. law prior to Oregon versus
Smith was that religion belongs in this
latter group, Why? Because, in a pris-
on, unlike the right to assemble, reli-
glon {8 not dangerous; unlike the right
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to be secure in one’s possessions, reli-
gion cannot hide weapons; unlike the
xl;iig{xt to bear arms, religion cannot

11, '

What i8 the harm free exercise of re-
ligion in prison presents? RFRA will
not guarantee that drugs and alcohol
are distributed to prisoners. RFRA
means that a religious prisoner may
have access to wine for sacramental
purposed. RFRA means that a prisoner
might be allowed to possess a prayer
book. RFRA means that a prisoner
might have access to certain clothing
or specific foods. RFRA means that a
legitimately religious persons will be
allowed to keep practicing their reli-
glon in jail. Are these great harms?

On the other hand, what are the ben-
efits to RFRA pasaing unmended? That
prisoners, those members of our soci-
ety in greatest need of moral guidance
and healing, be taught that such is
available to them. Religion is often the
only moral structure that permeates
prison cells. It has helped countless
prisoners rehabilitate themselves. By
leaving RFRA unamended, we symboli-
cally and practically show prisoners
that morality and religion are avenues
avallable to them. By leaving prisoners
with the bare protection RFRA offers,
we not only offer them the means to
find redemption, we show prisoners
that a civilized society treats even its
miscreants with respect and decency.
Treating prisoners honorably helps in-
fuse them with the self-esteem nec-
essary to alter what at times are life-
time patterns of criminal behavior.

In closing, I offer as an example “‘We
Care,” a program dedicated to Chris-
tian-based outreach in a Connecticut
prison. Prisoners participating in *‘We
Care'" donates time to a Hartford soup
kitchen and are helping develop a
rooming house for the homeless. The
organization is funded by members’ do-
nations and from the sale of inmates’
artwork and crafts. It was founded by
Raymond, Outlaw, a Webster Commu-
nity Correctional Center inmate {n
Cheshire. This i8 just one instance of
religion inspiring a positive program
for inmates. This 18 one more reason
not to deprive prisoners of the harm-
less and {nexpensive constitutional
right to exercise their religion.

Thank you, Mr. President. I yleld the
floor.

The PRESIDING OFFICER. The Sen-
ator from Nevada,.

Mr. REID. Madam President, my un-
derstanding {a the only time remaining
is that that I control, is that right?

The PRESIDING OFFICER. The 8en-
ator from Massachusetts has 3 minutes
and 12 seconds, and the Senator from
Nevada has 7T minutes and 54 seconds.

Mr. REID. Did we have time running
with the quorum?:1Is that why we have
only 7T minutes? Because we have not
spoken.

The PRESIDING OFFICER. The Sen-
ate proceeded to deliberate on this 4
minutes late and there is a rollcall
scheduled for 10 o'clock.
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Mr. REID. I would not have objected
to the Senator from Connecticut's re-
quest for additional time had I known
there was more time controlled by the
Senator from Massachusetts.

I yleld 3% minutes to the Senator
from Wyoming.

The PRESIDING OFFICER. The Sen-
ator from Wyoming i8 recognized for
3% minutes.

Mr. SIMPSON. Madam President, it
i3 too bad 80 many of our colleagues
missed the debate. It was a good debate
last night, and we knew the vote would
be today. As is often the case, it is dif-
ficult to summarize tco much in 3%
minutes, but I do want to commend my
colleague from Nevada.

There is a not a single thing that has
come up in this debate that should lead
anyone to believe anything other than
that we all belleve in religious freedom
for everybody. It is absurd, to describe
any person who would deign to vote
againat this bill aa being bigoted, or
having some great prejudice, or some
horrid antireligious feeling. Although,
I have had some of that characteriza-
tion. from some of the local media
clowns in Wyoming, at least in Casper.
So.I know what that is. And it is unfor-
tunate.

So we should just clean that out, and
then just realize that our focus is pure-
ly on this amendment. This amend-
ment would exempt prisons and pris-
oners to avoid the extraordinary cre-
ativity of people who spend their time
figuring out how to concoct a new reli-
gion and misuse the compassion, care,
and sensitive feelings that we have for
those who are struggling who are in
prison and who need religion as a sta-
bilizer, a personal gyroscope. The spon-
sors of this amendment are not talking
about discouraging the practice of reli-
gion. This amendment simply avoids
having a standard of evidence which
would be absolutely absurd.

I have heard many of my colleagues
say that ‘‘All we should do is go back
to the law a8 it was before the Supreme
Court decision.’’ 1 would be the first
one to do that. The Supreme Court de-
cision was 6 to 3. It had to do with a
couple of guys doing peyote in Oregon.
It was not a case involving the great
fabric of our society, or any such thing.
They were not supposed to use con-
trolled substances or drugs. They did.
They got canned. They went through
the unemployment system to get bene-
fits and the case that they brought to
assert their righta ultimately went to
the Supreme Court. .

The Supreme Court made a decision,
6 £0 3. It was not the liberals versus the
conservatives, or the ‘‘in’s” versus the
‘“‘out’s.” It was a senalble decision. And
now most of us agree to go back to
where the law was—but this bill does
not go back to that point. As is typical
in these situations, we have gone too
far. If we remove this evidentiary
standard of ‘‘reasonablensess, we will
have tons of problems in some of the
worst places. These are not social
places for social engineering-—These
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are prisons. You put people in the
‘clink’” and you keep them there. This
is to avoid terrible evidentiary burdens
placed upon prison administrators and
attorneys general. That 1s. what the
amendment is all about.

How ironic that today is ‘‘National
Unfunded Mandate Day.” Legislation
addressing ‘‘unfunded mandates’ now
has 47 cosponsors. Yet today we are
considering a bill——the Religious Free-

dom Restoration Act—which is an un-

funded Federal mandate requiring the
State and local governments to.pay for
more frequent, expensive, and pro-
tracted prisoner suits in the name of

religious freedom. The taxpayer will

lose again. .
At a time when every State and Fed-

eral jurisdiction in the country is faced
with overcrowded prison facilities and
more lawsuits brought by prisoners
than are brought against criminals,
this bill will allow prison inmates to
sue prison administrators with greater
frequency and success. Corrections ad-
ministrators and their attorneys state
that this bill will make it extremely
difficult to quickly dismiss frivolous or
undeserving inmate challenges—the in-
mates w'll use religious freedom claims
to manipulate the system. Frivolous

challenges will no longer be resolved

swiftly by summary judgment motions
but will require full-blown evidentiary
hearings—a much more expensive and
time-consuming process.

This amendment exempts prisons
from the bill's application, allowing

the actions of prison administrators to

be judged by a reasonableness stand-
ard. While I agree that prisoners do and
must have first amendment rights, in-
cluding the right to exercise their reli-
gion, I believe, as the Supreme Court
does, that there are sensible and rea-
sonable limits to those rights. Pursu-
ant to the amendment, prison interests
would—and should—be given consider-
able deference. Prison authorities
would not be required to accommodate
practices which significantly interfere
with the security and operation of the
prisons.

Numerous State attorneys general,
the correctional directors of all 50
States, Norman Carlson, the former Di-
rector of the Federal Bureau of Pris-
ons, J. Michael Quinlan, former Direc-
tor of the Federal Bureau of Prisons—
both representing 22 years of experi-
ence as the head of the Federal prison
system, 1970-82—the American Federa-
tion of State, County and Municipal
Employees [AFSCME], which rep-
resenta corrections officers and other
prison personnel, and the National
Sheriffs’ Asscociation support this
amendment to exempt prisons. These
are the pecple who will have to deal
with the consequences of our vote on
this amendment today. They are the
people in the trenches with the thank-
less job of operating and managing our
State and Federal prison system.

This bill is a Leave-it-to-the-Courts
Act. The proponents of this bill are in-
tentionally throwing the management
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of the prisons to the courts—a move
which will result in second-guessing
the State and Federal legislatures, the
attorneys general, and the prison ad-
ministrators. On this issue, Justice
O'Connor, in her opinion in Turner v.
Saftey, 482 U.8. 76 (1987) said:

Bubjecting the day-to-day judgments of
prison officials to an inflexible strist scru-
tiny analysis would seriously hamper their
ability to anticipate security problems and
to adopt innovative solutjons to the intrac-
table problems of prison administration. The
rule would distort the dacision-making proo-
ess, for avery administrative judgment would
be subject to the possibility that some court
somewhere would conclude that it had a less
restrictive way of solving the problem at
hand. Court inevitably would become the pri-
mary arbiter of what constitutes the best so-
lution to every administrative probliem,
thereby ‘‘unnecessarily perpetuat{ing) the
involvament of the federal courta in affairs

of prison administration.”

I agree with Justice O’'Connor.

My colleagues argue that prisoners
will bring frivolous claims no matter
what standard is used. Mr. Preaident,
the standard does matter. In the com-
mittee report the proponents cite the
case of Green versus White—which uses
the compelling interest standard *‘re-
stored” in the bill—a perfect example
of a prisoner abusing the system in
endless appeals of a frivolous claim. In
Green, the claim was heard before a
trial court, an appeal to the Eighth
Circuit Court of Appeals, a remand to
the trial court, another appeal to the
eighth circuit, and a subsequent  re-
mand—seven separate appearances be-
fore the Federal courts. On the final re-
mand, the trial court judge said:

The time and resources expended by State
and Federal officials in coping with plain-
tiff's Ntigation barrage is enormous. At the
aevidentiary heartng, plaintiff gloated over
this fact. He proudly announoced that he hasg
suits pending in every prison system in the
country. He estimated that he has filed close
to one thousand lawsuits on his own behalf

of others in the past 10 years.

After this judge made his views
known, the ihmate appealed yet again
and then appealed to the Supreme
Court. Under the Supreme Court's cur-
rent reasonableness standard which
this amendment would retain, this case
could have been more easily and swift-
ly disposed of by summary judgment
motion.

Pursuant to this bill, not only do
prison administrators have to dem-
onstrate a compelling State interest,
but courts must determine whether or
not the prison used the ‘‘least restric-
tive means’’ to achieve its goal. In
other words, was there another way to
achieve the goal that does not burden
religious activity? When applying the
‘‘least reatrictive means’ atandard, the
courts are not required to look at the
cost of the alternatives.

For prison administrators, in many
cases alternatives are available but at
great cost to the State government. In
other cases, the least restriotive means
can disrupt the security and order of
the prisons. Under the bill, if the pris-
on could accommodate a prisoner's ac-
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tivities—even if it required 100 more
prison guards or building new facili-
ties—the prison could be required to do
so—more unfunded mandates. I agree
with ‘the Supreme Court when it ex-
pressly rejected the idea that ‘“‘prison
officlals * * * have to set up and then
shoot down every conceivable alter-
native method of accommodating the
claimant’s constitutional complaint,

I urge my colleagues not to impose
additional unfunded mandates on our
Federal, State, and local prison admin-
istrators and support the amendment
to exempt prisons from this bill.

The PRESIDING OFFICER. Who
vields time? The Senator from Massa-
chusetts, -

Mr. KENNEDY. I yield 1 minute 15
seconds to the Senator from Indiana.

The PRESIDING OFFICER. The Sen-
ator from Indiana is recognized for 1
minute and 15 seconds.

Mr. COATS. Madam President, I am
pleased the Senate today is moving to-
ward restoration-.of religious freedom
for all Americans. Freedom of religion,
freedom of conscience, and freedom of

worship are the most fundamental safe-.

guards of the liberty all Americans

cherish.

I will first submit a letter which I re-
ceived from Charles Colson, who has
dedicated 17 years of his life, visited 60
prisons, and has an organization with
50,000 volunteers working with pris-
oners with some remarkable results.
This letter is dated October 20, 1993,
and I ask unanimous consent it be
printed in the RECORD,

There being no objection, the letter
was ordered to be printed in the
RECORD, as follows: .

. OCTOBER 20, 1993.

Three years ago in Employment Divistion v.
Smith, the Supreme Court took away what
many Americans consider their most treas-
ured basic freedom—the right to worship God
as they saw fit without interference from the
government. ‘The decision removed the re-
quirement that government show a compe]-
ling interest before imposing restrictions on
religious exercise and that it employ the
least intrusive means possible. The Court
has effectively turned religious Americans
into second class citizens. -

With the enactment of the Religious Free-
dom Restoration Act, we will give hack what
the Court took away. With the enactment of
RFRA we will restore full citizenship to mil-
lions of Americans for whom their faith is
the most important aspect of their lives.

But, this will only happen if we restore re-
ligious freedom to all Americans. That is
why I oppase the proposed amendment. Ex-
cluding prisoners is both bad policy and sets
a dangerous precedent.

It is bad policy because religion can be a
catalyst in rehabflitating an offender. We
know that most men and women in prison—
94 percent, in fact—wera previously con-
victed of another crime. Studies sponsored
by groups as diverse as Prison Fellowship
and the National Council on Crime & Delin-
quency Attest to the positive influence of re-
ligious programming.

For both constitutional and practical rea-
sons, the state cannot be the only or even
the primary source of religious program-
ming. It must depend on volunteers who are
willing to give both time and money to pro-
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vide prisoners with what may be their last,
best hope for rehabilitation.

The proposed amendment threatens the
ability of organizations and volunteers to do
this important work. By preserving the sta-
tus quo, the amendment makes it possible
for officials to bar all but minimum religious
activity without having to explain their ac-
tions to anyone.

The amendment also Bets a dangerous
precedent. It's easy to think of inmates as
second class citizens who have forfelited some
of their rights. But, if we can carve out ex-
ceptions for one class of citizens, what is to
keep us from exempting, say, students or
anyone else whose religious freedom may be
a little inconvenient to accommodate? Rell-
glous freedom 13 possibly the most fun-
damental human Tight. It 1s too tmportant
to be sacrificed on the altar of administra-
tive convenlence.

Freedom of religion 18 a right that should

“belong to all Americans. God didn’t create

second-class children. We shouldn't create
sscond-class citizens. Thank you.
- CHARLE§ W. COLSON.

Mr. COATS. Mr. President, I rise to
oppose the proposed amendment to the
Religious Freedom Restoration Act.
First, the amendment {8 unneeded by
prison wardens; second. it is counter-
prodactive to the rehabilitation goals
of our penal system; and third, it will
trample on one of our most cherished
freedoms, the freedom to practice reilt-
gion.

True, some prison inmates file frivo-
lous lawsuits as a means of retaliating
against the system. But this amend-
ment cannot stop a single one of those
suits; inmates can and will continue to
file them. The point is that RFRA will
not give inmates a new legal theory on
which to base additional claims. Nei-
ther are religious claims a significant
problem for the penal system. Prisoner
religious exercise suits were less than 1
percent of all prisoner civil rights
cases in Ohio when RFRA’'s higher
standard of review was in force in those
States.

Moreover, under RFRA as currently
drafted, prison wardens will continue
to prevail in the vast majority of reli-
gious cases brought by Inmates. Under
the legal standard that would be re-
stored by RFRA, prisons had no dif-
ficulty winning on summary judgment.
Courts have always given substantial
deference to the special needs of prison
wardens, holding that burdens they
place on inmate religious exercise are
usually outweighed by the Govern-
ment’s compelling interest in- prison
safety, health, discipline, and financial
constraints.

Furthermore, we cannot afford the
high cost of this amendment. Religious
influence is proven to be the most ef-
fective means of reducing recidiviesm
among inmates. Yet this proposal
seeks to give prison officials total dis-
cretion to deny prisoners all religious
rights, uniess prisoners can prove that
prison officials are expressly targeting
religion. Prison wardens have near ab-
solute power over every aspect of pris-
oner life. And in a small but important
number of cases, prison wardens act ar-
bitrarily toward inmate religious
needs. They do so in ways that cost,
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rather than save society money and se-
curity because they set aside the most
positive influence on inmate rehabili-
tation.

Most of us are familiar with Charles
Colson. We know his story—the years
he spent in prison, and we know of his
commitment to prison issues. Seven-
teen years ago, Chuck Colson founded
the Prison Fellowship, an organization
of over 50,000 volunteers who are work-
ing in hundre of prisons to assist
prisoners in adopting the responsible
lifestyle that will keep them out of
prison once they are released.

Chuck Colson has personally visited
over 600 prisons in nearly 30-countries.
Based on this knowledge and experi-
ence, he: has urged us to oppose the
Reid amendment. He speaks with au-
thority on this issue, 80 I would like to
take a few minutes to read excerpts
from a letter every Senate office
should have received dated September
13.

Mr. Colson writes:

It 18 clear that America has a crime prob-
lem. What {8 not as clear to many people Is
that the problem isn't {n a lack of law en-
forcement or sound corrections policy. It is a
poverty of values. In our vioclent, inner-city
neighborhoods and in our formerly peaceful
suburbs, people are crying for the order that
grows only out of mora) character and moral
courage.

Crime, after all, is the result of a moral
failure—either of a failure to discern right
from wrong, or of & deliberate choice of
wrong over right. Crime is a mirror of a com-
munity’'s moral state. Today that mirror re-
flects a broken consensus. A set of tradl-
tional bellefs that defined the content of our
character has been shattered like glass.
Americans are laft to pick their way among
the jagged pieces.

In their 1977 book, ‘“The Criminal Person-
ality,” psychologist Stanton Samenocw and
the late psychlatrist Samuel Yochelson ar-
gued that the cause of crime cannot be
traced te environment, poverty, or oppres-
sion. Instead, crime is the result of individ-
uals making, as they put it, wrong moral
choices. Samenow and Yochelson concluded
that the answer to crime is a convarsion of
the wrong-doer to a more responsible life-
style.

And traditional efforts at rehabilitation,
however, well-intentioned, have done little
to hslp the wrong-doer choose that mors re-
sponsible lifestyle. Over sixty percent of all
inmates released from prison are re-arrested
within three years. Ninety-four percent of all
prison inmates are repeat offenders. Some-
thing else is needed.

Mr. Colson is right. Scmething else 18
needed. And groups like Prison Fellow-
ship, in my opinion, have the anawer
for many in our prison population. Pro-
grams like these work. Yet, under the
Reid amendment, they could be barred
simply because of the indifference of a
prison official.

A 1990 study conducted by the Insti-
tute for Religious Research at Loyola
Coliege in Maryland compared two
groups of ex-offenders. They were simi-
lar in terms of crimes committed, age,
gender, and race. The only difference
between them was that one group had
participated in Prison Fellowship pro-
grams and the other had not.
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The study found that, overall, offend-
ers who had taken part in the program
were nearly 22 percent less likely to be
re-arrested than those who had not.
Among women, the difference was even
more notable. Women who attended
Prison Fellowship seminars were 60
percent lesa likely to be arrested. And,
those who were re-arrested were
charged with less serious offenses.

-Mr. Colson belleves, and I agree that
it the Reid/Simpson amendment be-
comes law, programs such as those op-
erated by Prison Fellowship can and
will be cut off at the discretion of pris-
on officials without any compelling
reason. And for that reason, I urge my
colleagues to oppose this amendment.

The PRESIDING OFFICER. Who
yields time?

Mr. KENNEDY. I yleld 1 minute to
the Senator from Utah.

The PRESIDING OFFICER. The Sen-
ator from Utah i8 recognized for 1
minute.

Mr. HATCH. Madam President, reii-
glous freedom is a fundamental right.
It is the flrst fundamental right explic-
. itly mentioned in the Constitution.
The Smith case {s wrong. It ought to be
overruled. Prison administrators have
an interest in order, safety, discipline,
" .and other types of controls over the
prisons. Thia amendment will not
interfere with their rights to do that.
In fact, they will be able to show in al-
most every instance a compelling in-
terest to enforce their discipline.

There is nothing wrong, however, in
protecting prisoners’ rights. They are
not total animals. They should have

some rights protected.

Madam President, I ask unanimoua
"~ consent to have printed in the RECORD
a letter from & number of attorneys
general of the United States who sup-
port our position.

There being no objection, the letter
was ordered to be printed in the
RECORD, as follows:

STATE OF NEW YORK,
DEPARTMENT OF LAW,
New York, NY, October 19, 1993,

DEAR SENATOR: The undersigned Attorneys
General support the passage of the Religious
Freedom Restoration Act ("'RFRA’), S. 578,
without amendment.

We oppose Senator Reid’'s amendment ex-
empting prisons from RFRA and believe that
the Senate Judiclary Committee’s report
language regarding RFRA’'s effect on pris-
oner claims strikes a proper balance between
the right of free religious expression and the
critical need for cost effective security and
order in our nation’s penal institutions.

Based on past experience with RFRA's
legal standard, the bill will neither jeopard-
ize prison security nor produce significant
increases in costs. Although prisoner litiga-
tion is indeed an enormous and growing
problem, free exercise of religion claims are
made in only a tiny fraction of these cases.
In New York, for example, only 1% of all
ocases involve free exercise claims, and the
percentage of such cases has remained essen-
tially constant in recent years even as Su-

preme Court decisions were substantially

changing the applicable legal standard, -
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We concur with U.8, Attornmey General
Janet Reno to advocating adoption of RFRA
without amendment.

Sincerely,

Robert Abrams, Attorney General of New
York; Hubert H. Humphrey III, Attor-
ney General of Minnesota; James E.
Doyle, Attorney General of Wisconsin;
Scott Harshbarger, Attorney General
of Massachusetts; Larry EchoHawk;
Attorney General of Idaho; Roland W,
Burris, Attorney General of Iliinois;
John Payton, Corporation Counsel,
District of Columbia; Michael E. Car-
penter, Attorney General of Maine;
Winston Bryant, Attorney General of
Arkansas; Richard Blumenthal, Attor-
ney General of Connecticut; J. Joseph
Curran, Jr., Attorney General of Mary-
land; Dan Morales, Attorney General of
Texas; Jeffrey B. Pine, Attorney Gen-
eral of Rhode Isiand.

Mr. HATCH. Madam President, there
are seven points I would llke to stress
in opposition to the Reid amendment.

Firat, religious liberty is a fun-
damental right. For almost 200 years of
this Nation’s history that right has re-
mained fundamental. There i8 no ex-
emption in the first amendment’s guar-
antee of religious liberty. There should
be no exemption in. this religious iib-
erty statue we are about to enact.

Second, exposure to religion is the
best hope we have for rehabilitation of
& prisoner. Most prisoners, like it or
not, will eventually be returning to our
communities. I want to see a prisoner
exposed to religion while in prisom. We
should accommodate efforts to bring
religion to prisoners.

Third, the compelling State interest
test outlined in RFRA is an appro-
priate test for challenges to religious
liberties. It has proven to be a work-
able balance between the interests of
prison administrators and the more
limited rights of prisoners. Contrary to
what some have suggested, prison offi-
clals clearly have a compelling interest
ir maintaining order, safety, security,
and discipline. The sponsors of this bill
have emphasized this point repeatedly.

Fourth, the claims of increased pris-
oner litigation are a red herring. The
litigious prisoner will litigate his
claims regardless of this amendment.
The Reid amendment will do abso-
lutely nothing to reduce the number of
lawsuits filed by prisoners.

Fifth, the cost of religious accommo-
dation is a consideration under the
compelling State interest test. The
courts have recognized the budgetary
limitations of prison administrators
and will ‘continue to consider the cost
of religious accommodation under
RFRA.

Sixth, the courts are well suited to
identify sham religions which mock es-
tablished religion. Claims that pris-
oners will successfully extract special
privileges by forming their own reli-
glons will be easily detected.

Finally, let me point out that this
amendment sets a dangerous precedent
for religious liberty. The real danger
lies not so much in the exemption of
prisoners, but in the clioice we are
making about exempting anyone from
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the principle of the free exercise of re-
ligion. Today we are asked only to ex-
empt prisoners. Tomorrow, however,
we will be asked to exempt others. Ul-
timately, we may be asked to exempt
certain religions which are, arguably,
out of the mainstream of American
culture. How far we will venture is a le-
gitimate unanswered question.

By supporting the Reid amendment,
we embark on a journey down the most
dangerous of paths. Religion truly de-
serves mare. protection than offered by
the Reld amendment. I ask you to help
us restore religious liberty to our na-
tion. I ask you to defeat the Reid
amendment..

Mr. DOLE. Mr. President, I want to
take a foew moments to express my sup-
port for the Religious Freedom Res-
toration Act.

In one sense, tonight’s debate can be
described as a battle between two com-
peting legal standards: should Congress
endorse the standard in the Supreme
Court’s Smith decision, upholding laws
that interfere with religious practices,
if the law is rationally related to & le-
gitimate . government objective? Or
should we go back to the higher stand-
ard that existed before the Smith deci-
sion—that laws interfering with reli-
glous practices should only be upheid if
they are necessary to achieve a com-
pelling government objective?

These are important questions, ques-
tions whose answers have real-life con-
sequences.

But perhaps the most important
issue raised by this debate is not atrict-
ly a legal one, but rather the proper re-
lationship between Government and re-
ligion in our society.

For, in the America of 1993, Govern-
ment too often views religion with deep
skepticism and our pepular culture tco
often treats religious belief with con-
tempt.

We seem to have forgotten that the
very first sentence of the first amend-
ment to the Constitution guarantees
not freedom of speech or assembiy, or
even freedom of the press,

The first freedom of our Bill of
Rights 18 the freedom of religious ex-
pression, ‘‘Congress shall make no law
respecting an establishment of religion
or prohibiting the free exercise there-
of.”

These words—direct, but all too often
misunderstood—were not designed to
protect a defenseless Government from
the encroachments of religion, but
rather to protect religion from an over-
reaching Government.

And there is a good reason for this:
religion is perhaps the most powerfui
competitor to Government. Govern-
ment’s greatest threat. It’s no surprise
that when the Communists took over
Eastern Europe, they tried to destroy
the one institution that could serve as
an agent of social change—the church.

And we have seen the church act as
an agent of change hers in America:
the civil rights movement of the 1950's
and 1960’s was, at its core, a religiously
inspired masa movement. The Rev.
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Martin Luther King, Jr., and other
civil rights leaders were called to secu-
lar action by a deep and rich religious
faith and America {8 a better place for

So, the time has:come to put an end
to the motivations blame game that
seems to have become the. fashion in
this country. All too often, our soclety
dismisses out-cf-hand those who admit
a religious motivation. The term “‘reli-
glous fanatic” {8 so overused—and mis-
used—that anyone who seeks to trans-
late religious belief into political ac-
tion i8 demonized as a fanatic.

“When a person or group seeks to par-
ticipate in the public debate, 1t is irrel-
evant whether that participation 1is
motivated by religious belief. What is
relevant is the quality of the participa-
tion. Are the ends being sought worthy
. of secular support? Is the argument
persuasive?.

And that’s: what the Religious Free-
dom Restoration Act is all about—al-
lowing people with sincere religious be-
llefs to act upon those beliefs, to par-
ticipate in the public debate without
having to run the gauntlet of unneces-
sarily large Government roadblocks.

Finally, Mr. President, I intend to
vote against the amendment that

would exempt prisons from coverage

under the act. It is not too often that
I disagree’ with my distinguished col-
league and friend from Wyoming, Sen-
ator SIMPSON, but in my view, this
amendment i8 not necessary.

The Religious Freedom Restoration
Act will not prevent prison officials
from implementing rules designed to
enforce prison discipline. If a discipli-
nary rule interferes with an inmate’s
religious practices, that rule will still
remain valid if it serves a compelling
interest of the Government. That was
the standard before the Smith decision
and that is what the standard should be
today. ‘

With the crime epidemic sweeping
across our country, the American peo-
ple are demanding scluations and, when
all i3 said and done, the best solution
to crime i8 not more police or a prison
cell, but that little inner voice called
conscience. .

Down through the ages, people have
developed conscience through the fam-
ily and the schools, and through the re-
liglous training offered by our church-
es.

And if religion can help just a hand-
ful of prison inmates get back on
track, then the inconvenience of ac-
commodating their religious beliefs is
a very small price to pay.

Mr. HATFIELD. Mr. President, the
Religious Freedom Restoration Act re-
turns the state of the law to that prior
to the Supreme Court case, Oregon Em-
ployment Division versus Smith. This
i8 & much needed change because the
Smith decision—along with two cases
specific to prisons, O'L.one and Turn-
er—has severely limited the first
amendment's protection of the right to
exercise our religious beliefs by hold-
ing that the Government no longer

CONGRESSIONAL RECORD-—SENATE

needs a compelling interest to infringe
on this right.

This bill should be passed without an
amendment to exempt prisons. To rein-

. state the compelling interest test but

specifically exempt prisons would be to
jeopardize this fundamental right in a
place where it can do the most good.
Religious practice is the one right
prisoners have that maintains their
dignity and self-worth. While prisoners
justifiably lose many of their rights

when they go behind bars, religious .

freedom has long been acknowledged as
a special case because of the extremely
personal nature of religious faith and
because of its rehabilitative attributes.

We are very worried about the in-
creasing cost of our prison system.
But, costs grow exponentially when we
incarcerate the same individuals three
of four times. Why is there such a high
recidivism rate? Because, a8 Chuck
Colson, chairman of the Prison Fellow-
ship Program explains, **Crime is a
mirror of a community’s moral state.”
Enforcement and punishment has little
effect If an excon does not poBBesBs a
value system that rejects the lure of
repeated criminal activity in the fu-
ture. ) '

In addition, I understand that Mr.
Colson’s prison ministries group, which
has -successfully rehabilitated many
priscners, has been denied access to
prisoners in Maryland who upon admis-
sion to prisoners who did not identify
themselves as protestants. I also un-
derstand that a Colorado prison pres-
ently denies prisoners rights to take
communion. These are examples of the
need for us to pass this bill without
this amendment.

Attorney General Reno, overseeing
the Nation’s largest prison system,
urged the adoption of this bill in com-
mittee without amendment. She stated
that an amendment exempting prisons
was unnecessary and reinstitution of
pre-Smith law would not pose an undue
burden on the operation of prisons.

Many State attorneys general and di-
rectors of prison systems are concerned
about changing the standard of review
for cases in prisons. This 18 understand-
able. In Oregon, prison and jail officials
have gone to some length to provide
adequate deference to religious prac-
tice. These corrections officials gen-
erally respect the need to protect the
free exercise of religion, but are con-
cerned about the costs and time in-
volved with litigation on these cases.

But, as Attorney General Reno wrote
in a letter to the Judiciary Committee,
some prisoners attempted to gain privi-
leges based on fabricated free exercise
claims before the current standard was
in place, these claims have continued
under the current standard, and ‘“‘they
will doubtless continue whether 8. 578
becomes law or not.”” Further, free ex-
ercise claims are a small percentage of
the cases that are flled. The New York
attorney general’s office found that, re-
gardless of the standard used, religious
freedom cases are less than 1 percent of
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all prison cases. In Ohio, they were less
than 2 percent.

Finally, this amendment i8 not nec-
essary for the security of prisons. In
fact it could even be detrimental to se-
curity by setting back the rehabilita-
tive process and by furthering alien-
ation and discontent in the prison set-
ting. Activities that are dangerous or
Jeopardize discipline would still be sub-
ject to restriction under the compel-
ling interest standard implemented in
this bill. -

The. courts recognize the compelling
interesta inherent in prison operations.
As the committee report on this bill
states: )

The committee expects that courts will
continue the tradition of giving due def-
erence to the experience and expertise of
prison and mail admintstrators in establish-
ing necessary regulations and procedures to
maintain good order, security and discipline
consistent with consideration of costs and
limited resources.

I will vote against this amendment
because it 18 simply not necessary and
is contradictory to the purpose of the
entire bill: protection of an individ-
ual’s right to free exercisé of religion.

Mr. DANFORTH. Mr. President, 1
have decided to vote against the Reid
amendment to the Religious Freedom
Restoration Act [RFRA) As I under-
stand it, the Reid amendment would
create an exception in RFRA so that
prisons would not have to show that
they have a compelling interest for re-
stricting a prisoner’s religious liberty.
The reason for making this exception
is to curtail inevitable, self-serving,
often frivolous prison free exercise law-
suits.

_1 am extremely sympathetic to Sen-
ator REID’s aims. Before coming to the
Senate, I was Missouri’s State attorney
general. So I know very well that there
i8 a problem with frtvolous prison law-
suits. Some, maybe 1 or 2 percent, are
based on religion. Most are not. I agree
with the Senator from Nevada that we
should do something to curtail absurd
prisoner claims. Perhaps we should
consider amending section 1983 to curb
all frivolous section 1983 suits. I would
be very interested in exploring such an
option. But to summarily cut off reli-
glous free exercise for an entire group
cannot be the answer.

It cannot be the answer for several
reasons. First, because it is too broad.
The freedom to practice religion is one
of our most precious fundamental
rights. And Congress should not codify
group exceptions to fundamental free-
doms. Many of the arguments in favor
of this amendment could be made to
curtail free exercise in the public
schools and other arenas as well. Be-
fore we deny anyone the right to prac-
tice his faith, prisoner or schoolchild,
the Government should scrutinize his
individual claim.

Legitimate free exercise claims must
be protected. This amendment would
grant prison officials almost unbridied
discretion to deny righta. And prison
officials do not have a good track
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record for -respecting legitimate reli-
glous needs. There are already cases il-
lustrating this which were decided
under the standard the Reid amend-
ment would retain. For example, in
1991, in the case of Young versus Lane,
an Ilinois prison denied Jewish in-
mates’ requests to wear yarmulkes
based on the silly assertion that the
Jewish Inmates might wear the
yvarmulkes a8 a means of gang ldenai—
fication. :

In Friend versus Kolodze!czak, also
in 1991, an Alameda County jail refused
Catholic inmates the right to keep ro-
sary beads and scapulars-in their cells:.
The court, finding for the prison, relled
on the defendanta’ argument——available
in virtually every free exercise case—
that accommodating the prisoners’ re-
quest to practice his religion would
create an impression of favoritism.

A Colorado prison now denies in-.

mates the right to take communion.
Surely these were not capricious or
frivoious requests. Surely they could
have been accommodated to some ex-
tent. But under the present standard,
the standard of the Reld amendment,
they will not be accommodated.

Now, I understand that it is not ai-
ways easy to accommodate even & sin-
cere religious individual or group. Even
before Oregon versus Smith, courts
took costs Into account and denfed
claims on that basis. And they will
continue to do this under the RFRA
standard. But now some prisons deny
inmates with religlous dietary restric-
tions the right to appropriate food—
even where there-is no additional cost.
Even where members of the community
offer to provide the food-for free. This
cannot continue. )
© And, while these and other legiti-
mate religious claims are being ig-
nored, I am not aware of even one deci-
gsion in which a bizarre claim waa
upheld under the RFRA standard.

In fact, and this is another reason I
am voting against - the amendment,
courts have generally been extremely
deferential to prison authorities.
Courts have long recognized that safe--
ty and order in prisons are compelling
State interests. Courts have accepted
the expertise of prison administrators
a8 to how to achieve these goals. RFRA
mandates a uniform test, not a uniform
result. Prisons by their nature differ
from other settings. That-is taken into
account under RFRA. I am also satis-
fled that these principles are clearly
spelled out in RFRA's legislative his-
tory.

Mr. President, I have long supported
measures to reduce the amount of liti-
gation in this country. I am obviously
concerned by the prospect of any in-
crease. But there 18 no evidence that
frivolous claims will proliferate under
RFRA. On the contrary. RFRA reestab-
lishes a standard that existed for 30
years. The only reason to suspect a
new explosion of litigation would be if
there had been a precipitous decrease
after the Smith decision. But since
Smith, the amount of prisoner reli-
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gious litigation has not decreased. ! see
no reason to suspect a sudden increase
now.

Finally, a8 has been pointed out by
several of my colleagues, far from dis-
couraging religious practice in prison,
we should invite it. Under the current
standard, Chuck Colson’s Prison Min-
istries, which has an extremely posi-
tive effect on prisoners, has already
been excluded from prisons in Mary-
land. The evidence is overwhelming
that inmates who join religfous out-
reach groups have far lower recidivism
rates. Isn‘t that part of what we hope
to accomplish in prisons. -

Mr. President, I suppose that there

. will inevitably be a few dozen of these

silly steak and sherry cases wasting
our time every year. The courts will
see them for what they are. Perhaps
RFRA will even add a few to that num-
ber. We really cannot afford them. But
we can afford even less the result under
this amendment. We can afford even
less the loss of legitimate religious ex-
ercise by prisoners under government

" control. .

The PRESIDING OFFICER. The Sen~

ator from Massachusetts.

Mr. KENNEDY. Madam President, 1
yield myself the last remaining mo-
ment.

Today Members of the Senate have
the opportunity to cast a historic vote
for religious Hberty. ‘The  Religious
Freedom Restoration Act will assure
&]1 ‘Americans the right to follow the
teaching of their faiths, free from Gov-
ernment interference.

As we vote today to restore the broad
protection for religious freedom envi-
sioned by the Framers of the Constitu-
tion, let us not deny this fundamental
right to persons in prison.

In a famous passage in the Book of
Matthew, Jesus says to the righteous
ones ‘I was in prison and youn visited
me.”’ And the righteous asked Him,
“*when did we ever see you in prison
and visit you?' And Jesus responded,
X tell you whenever you did this for
the least of your brothers, you did it
for me.”

There is no doubt that those who are
in prison. are among the least among

us. But they are entitled to practice ,

their religions, and we should encour-

age them to do so0.
The Attorney General of the United

States and 13 State attorney generals

oppose the Reid amendment, because 1t
is unnecessary and inappropriate to

deny prisoners the same religious

rights the act will guarantee to all
Americans. They know that the Reli-
gious Freedom Restoration Act will
not undermine prison security or in-
crease frivolous prisoner litigation; but
it wfll protect the religious righte of
all Americans.

I urge my colleagues to support, reli-
gious liberty by voting to reject the
pending amendment and to support the
Rsligious Freedom Restoration Act.

- 'ANIMAL CRUELTY
_ Concerns have been ralsed as to
whether RFRA will limit & State’s
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ability enforce laws banning animal
cruelty. I want to assure my colleagues
that these concerns are unfounded.
This question arose following the Su-
preme Court’'s decision last summer in
Church of the Lukumi Babalu Aye, Inc.
v. Htaleah, [61 U.S.L.W. 4587, No. 91-948
(U.S. June 11, 1993)], which arose when
persons practicing the Santeria reli-
gion, which practices animal sacrifice,
challenged a Hialeah city ordinance
outlawing religious ritual animal
slaughter while permitting the killing
of animals in other circumstances. The
Supreme . Court ruled that the Con-
astitution’s Free Exercise Clause barred
& government from singling out for
prohibition religiously motivated kill-
ing of animals while permitting such
killings motivated for other purposes.
The Court noted that under the atat-
ute at issue, ‘‘few if any killings of ani-

mals are prohibited other than
Santeria sacrifice * * * [Ajthough
Santeria  sacrifice is  prohibited,

killings that are no more necessary or
humane in almost all other cir-
cumstances are unpunished.” Review-
ing the eventa that led to the enact-
ment of the ordinance, the Court con-
cluded that the provision had been
passed to suppress religious activity,
and that it unconstitutionally dis-
criminated against religion in vicla-
tion of the first amendment.

The Santeria case thus dealt only
with laws that single out religious ani-
mal sacrifice while allowing other

- kinds of killing of animals. In contrast,

RFRA is intended to deal with statutes
of general applicability, not those that
single out religious activity.

RFRA requires that statutes of gen-
eral applicability that substantially
burden {ree exercise of religion must be
necessary to achieve a compelling Gov-
ernment interest. The Court in the
Hialeah case did not address the gues-
tion whether a nondiscriminatory ban
on animal killing would meet this com-
pelling interest standard. But in my
view there-clearly is a compelling Gov-
ernment interest in avoiding the need-
less slaughter of animals.

Our country has a long history of
protecting animals from cruelty
through the enactment and enforce-
ment of general anticruelty statutes.
In fact, the Massachusetts Bay Colony
enacted the first statutory legislation
to protect animals from crue! treat-
ment in 1641. Today, virtually every
State in the Nation has an anticruelty
law that protects animals from urnec-
essary torture, abuse, or killing.

The Federal Government passed a hu-
mane slaughter law in 1960 and cur-
rently 26 States have enacted State hu-
mane slaughter statues. It is certainly
not the intent of Congress to stifle the
enforcement of religious-neutral laws
that protect animals.

The PRESIDING OFFICER. The Sen-
ator from Nevada.

Mr. REID. Madam President, as indi-
cated by the Senator from Utah, it is
not the SMITH case that is the control-
ling aspect of the matter before us. It
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i8s the O'Lone case. We do nothing to
affect a person’'s religious liberty. I am
a cosponsor of this bill. I hope the bill
passes. But the bill should pass with
the amendment offered by me and Sen-
ator SIMPSON because it would make a
better bill. We simply maintain the
same standards that have been in effect
in this country for many years.

Last year, 48,538 criminal cases were
brought in Federal court. During the
same period, inmates in Federal and
State systems filed almost 50,000 civil
lawsuits agalinst the Government in
the same court system. The criminals
are winning by almost 1,500. The crimi-
nels are tying up our court system
with suits just for the sake of doing it,
and {t costs enormous amounts of
money every year. It costs the State of
Nevada millions and other States far
more. : '

All the amendment does is maintaln
the current standard for reviewing in-
mates’ religious claims. Under this Su-
preme Court standard, a prisoner’s free
exercise may be burdened if it i{s rea-
sonably related to prison interests.
Under RFRA the standard -could be
changed so the State would have to
have a compelling interest and the al-
ternative would have to be the least re-
strictive means.

What this means is that prisoners
who sue the Government to recelive
pornographic material, knives to per-
form animal sacrifice, women to dance
with in the moonlight in religious cere-
monies—and there are reams of cases
like thess I mentioned—are going to be
able to tie up the courts even more and
their cases are going to be even more
winnable. Far over haif the attorneys
general favor this amendment. Every
prison administrator in this country
favors this amendment. Judges will no
ionger be able to dismiss cases by sum-
mary judgment {f this standard is not
adopted by this amendment.

Full evidentiary hearings will be nec-
essary in all these ridiculous claims by
prisoners. We cannot afford to impose
upon the States another unfunded
mandate, and that is what this would
be. The opponents of cur amendment
claim we are trying to take away a
prisoner’s religious rights. That is8 pop-
pycock. Nothing i{s further from the
truth. We maintain all the rights pris-
oners currently have, and, believe me,
they have a lot of rights, far more than
most people even outside prisons n
gome instances,

I appreciate the Biblical quotation,
but we are not taking any Bibles away
from anyone. We are taking no reli-
gious freedom away from any pris-
oners. [ repeat, all this amendment
does is maintain the current standard
in the prisons for reviewing a pris-
oner’s religious rights. It is a standard
long established by the Supreme Court
and one supported by all 50 State pris-
-on directors, a majority of State attor-
neys general, the National Sheriffs As-
sociation, the American Federation of

State; County, and Municipal Employ-
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ees, and many Governors, and, I re-
spectfully submit, common sense.

The PRESIDING OFFICER (Mr.
FEINGOLD). The Senator from Wyo-
ming. '

Mr. SIMPSON. Mr. President, I ask
for the yeas and nays.

The PRESIDING OFFICER. Is there a
sufficient second? .

There i8 a sufficient second.

The yeas and nays were ordered.

The PRESIDING OFFICER. The Sen-
ator fromr Massachusetts.

Mr. KENNEDY. Mr. President, I ask
unanimous consent it be in order to re-
quest the yeas and nays on the passage
of H.R. 1308.

The PRESIDING OFFICER. Without
objection, it ia so ordered.

Mr. KENNEDY. Mr. President, I ask
for the yeas and nays.

The PRESIDING OFFICER. Is there a
sufficient second? :

There is a sufficient second.

The yeas and nays were ordered.

The PRESIDING OFFICER. The
question {8 on agreeing to the amend-
ment offered by the Senator from Ne-
vada. The yeas and nays have been or-
dered. The clerk will call the roill.

The bill clerk called the roll.

Mr. FORD. I announce that the Sen-
ator from West Virginia (Mr. ROCKE-
FELLER), {8 necesasarily absent.

The PRESIDING OFFICER. Are there
any other Senators in the Chamber de-
siring to vote?

The result was announced——yeas 41,
nays 58, as follows:

{Roilcall Vote No. 330 Leg.]

YEAS—41
Bauous Faircioth Murkowski
Bond Feinstein Niokles
Breaux Gorton Nunn
Brown Graham Presster
Bryan Gramm Rexd
Burns Helms Roth
Byrd Hollings Sasger
Cochran Rutchison Shelby
Cohen Johnston Btmpeon
Conrad Kerrey Smith
Coverdeii Lott Stevens
Daschis Mack Thurmond
Dorgan Mathows Wallop
Exon ‘McCain
NAYS—58
Akaks Ford McConneil
Bennett Glenn Metzanbaum
Biden Gressley Mtkuiski
Bingamasn Oregy Mitchell
Boren Harkin Moseley-Braun
Boxer Hatch Moynihan
Bradley Hatfeld Murray
Bumpers Hellln Packwood
Campbell Inowye Pel}
Chafee Jeffords Pryor
Coats Kussebaum Riegle
Craig Kempthorne Robb
D'Amato Kennody Sarbaase
Danforth Kerry Stmon
DeConcinl Xoh! Specter
Dodd Lautenbery Warner
Doie Leahy Welistone
Domenict Levia Wofford
Durenberger Lisbherman ¥
Feingold Lagwr
NOT VOTING—1
Rockefeller
So the amendment (No. 1083) was re-
jected.

e Mr. FEINGOLD. Mr. Prestdent, I rise
today as an original cosponsor and
strong supporter of S. 578, the Rell-
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glous Freedom and Restoration Act of
1983. I want to emphasize, Mr. Presi-
dent, that I support the bill unamended
and in its current form. .

8. 578 s designed to reverse the re-
sults of two Supreme Court cases and
codify the Free Exercise Exemptions
Doctrine estabiished in Sherbert versus
Verner, 374 U.S. 398 (1963). The Supreme
Court in Sherbert estabiished a stand-
ard of review requiring any govern-
ment to show a compelling interest in

.order to. substantially burden or re-

strict religious practice, and that if a
compelling interest i8 shown, the Gov-
ernment can only burden or restrict re-
ligious practice by the least restrictive
means available.

For nearly 20 years the compelling
interest standard has proved to be suf-
ficiently flexibie to strike an appro-
priate balance between the free exer-
cise of religion and the functions of
Government—even those functions re-
lated to safety and security. However,
the Court reversed the compelling in-
terest standard, first in O'Lone versus
Estate of Shabazz, 482 U.S. 342 (1987),
where the Court afford{ed] appropriate
deference to prison officials, in declar-
ing prison regulations to be judged
under a reasonableness test, and later
in Employment Division versus Smith,
494 U.S. 872 (1990), in which religious
protections were weakened for the gen-
eral public as well. Congressional ac-
tion is needed in order to enforce the
first amendment's religicus liberty
protections. Under the fourteenth
amendment Congress has the authority
to enact legislation providing greater
protection to religious freedom than
has been granted by the Court.

1 am aware that many prison officials
and attorneys general in the States op-
pose the legislation in its eurrent form.
They would amend the act to exempt
prisons and prisoners claimsa from the
application of the compelling interest
standard. They have maintained that
requiring States to show a compelling
interest in restricting the free exercise
of & prisoner's religion will result in an
overwhelming avalanche of prisoner
claims and demands for special meals,
release from a variety of prison rules,
access to drugs and other contraband,
refusal of medical treatment for com-
municable diseases, access to religious
materials that spread racial hate and
other rights Been as a threat to the
safety and security of the prisons. Ad-
ditionally, the attorneys general con-
tend, litigation costs to defend the
State against such claims will sky
rocket. But in the face of these claims,
stands the empirical evidence to flatly
rebut these assertions.

In the years preceding O'Lone, and
Smith, when the oourts applied the
compelling interest standard in all
cages of religious freedom, first amend-
ment jurisprudence has always re-
spected the compelling need for prisons
to maintain safety, order, and dis-
cipline. In fact, prisoner religious
rights claims have never been more !
than 1 percent of all prisoner com-
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Plaint cases nationally. The same is
true in my home State of Wisconsin,
where Bot only have prisoner’s reii-
gious rights cases newer exceeded 1 per-
cent, but the preportion of thess cases
has actually decreased {rom a4 height of
7 percent in 1987, the year of the
O'Long ruling, to one-half of 1 percent
currently. What has bhappened, how-
ever, 1o increase litigation costs to
States in relation to prisoner ¢laimas, is
the tremendons incredase in the number
of prisens buflt, and th® number of
prisoners States have warshoused in
their prison systems. This fact is more
likely to have had an affect on costs
associated with litigation, prison secu-
rity, safety, order and discipline than
the religious claims of the prisoners
themselves.

Simply stated, Mr. President, the re-
ligious Freedom and Restoration Act
as introduced would recognize the con-
stitutional importance of retigious 1ib-
erty in the prison context, and restore
the societal benefits flowing from reli-
glons exeretse by prisoners. However, it
wowld not-do so at the expense of secu-
rity, @iscipline, and institutional order,
or substantially increased cost. The
bill does not enact s revolutionary
legal standard for prisoner free exer-
cise clatms. It restores a standard ‘that
proved workatile and balanced in wsecur-
ing the freedoms granted by the first
amendment and safety in the conduct
of Government functiona.

Mr. President, the religious freedom
provisions of the first amendment to
the Constitution are integral parts of
the Bfl] of Rights, and ‘the fundamental
ctvil ifberties of every American of
every faith -and refigion. For more than

200 years, our society has functioned .

under the prinviple that the free exer-
cise of religious beliels is a fundamen-
tal right that Govermment cannot re-
strict except under the most compel-
ling circumstances, and then only in
the most narrow manner 80 & Lo not
interfere with the exercise of these
righta. This legislation would reestadb-
lish these protections, which were
weakened by these recent decisions. I
am pleased to cosponscr and strongly
support this important legisiation.e
Mr. BRADLEY. Mr. President, I rise
today in strong support of the Rali-
gious TFreedom TRestoration Act
[(RFRA]}, arguably ene of the most im-
portant pleces of legislation concern-
ing religious freedom in our lifstime.
Cur nation’s commitment to individ-
ual retigious liberty is as old as our Na-
tion itself-—indeed, older. This long tra-
dition of upholding the Tight to prac-
tice one’s rsligion freely, without the
unnpecessary interference of CGovern-
ment, remains a core element of our
national heritage. Since colonial
times, millions of people have left their
homelands in search of & safe harbor
from persecution Lo arrive at our
shores secure in the fact that this land
i3 & land of 1iberty. Religious freedom
has remained a bedrock in our societal
framework. Because our Nation has
guaranteed religious freedom, we have
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ail been enviched by & diverse tradition
of religious experienowss—ons that was
flourished, in large part, because of the
froe exercise dlause. Par from a huxury,
religions freedom 1s a right without
which we would be all the poorer.

The right 10 be allowed to practice
one’s religicn unburdened by the Gov-
ernment has been enshrined in the free
exercige clause of the first amendment.
This amendment provides that ‘‘Con-
gress shall make no iaw ¢ * * prohibit-
ing the free exercise fof religion}.” Our
modern day jurispridence on the Iree
exercise clause can be traced back 30
years, when in 1963 the Supreme Court
issued its landmark declwion, Sherbert
versus Verner. In his opinion for the
Court, Justicve Brennan held that 4n in-
stances where governmental laws or
aetions place a substantial durden
upon the free exercise of religion, the
Government must demonstrate that by
doing 80 it 18 using the least restrictive
means ‘to achieve a compelling govern-
mental interest. This standard has
come to be known as the compelting in-
terest test. And for 27 years following
Sherbert, the courta, in large part, em-
ploayed the sompeliing interest stand-
ard in ite free exercise analysis.

To the surprise of the legal werld,
however, the SBupreme Court intro-

duced a new standard in Tts 1980 deci-

sion, Employment Diviaion vepsus
Smith. In Smith, a divided Court
abruptly ahandomed the campelling in-
terest standsrd and dramatically wealk-
ened the constitutional protection Ser
freodom of religion. Bmith declared
that a law of general spplicability that
gperates to burden religicus practices
does not violate the Drst amendment
80 long a8 that law iz rationadly reiated
to & legitimate governmental interest.
the jevel of scrutimy down to a far
lower level. Most importantly, Sarith
bas tn essence, removed any real or sig-
nificant constitutional protection for
the free exercise of religiea. It has, In
effeet, gutied the free exercise olanse.
Mz, Preesidemt, I believe thkis bill
breathes new life into the protections
we give for the free exercise of religion
and ensures that, ltke freedom of
speech and freedom from diserimina-

" tton, freedom of religion will again be

restored as a constitutional norm, not
an anomaly. This bill ensures that reli-
gious lberty will once again bde given
its proper place among our most valued
itberties.

RFRA bolsters the free exercise of re-
Hgion by restoring the legal standard
that was applied to the decisions which
preceded Smith, the compeiling inter-
est standard. RFRA simply insures
that courts will protect the fundamen-
tal right to freely exercise cone’s reli-
gion at an appropriate level of scru-
tiny. RFRA does not dictate the out-
come of any particular case; rather, it
allows each case to be judged on its
merits within the proper framework.

1t is a testament to the importance
of RFRA that virtually every religious
group, spanning the entire spectrum,
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has voiced its support Yar this dill. It is
& rare thing when such a diverse coall-
tion joins in wbolehearted agreement.
Like this large and diverse coalition, 1
arge my oolleagnes to support this bill.

Mr. GRASSLEY. Mr. President, 1 in-
tend to support this dbill, as 1.4id in the
Judiciary Committes. Like the spon-
sorg, 1 am not confident that the Su-
preme Court’s decision in Oregon ver-
sus Bmith gives sufficient protection to
the freedom of worship. After all, free-
dom of worship is ane of the undamen-

.tal rights on which our Natien was

Tounded—perhape the most fundamen-
tal. it is important that we put the
baprden on Government to juatily itself
whenr it wighes to hinder the free exer-
cise of religion.

I should note that I have had some
reservations abomxt the bill. Congress
must tread very carefuily when legis-
lating standards for the freedom of re-
ligion. When we conaidersd the bill in
the Judiciary Committee, I raised con-
cerns about Congress’ conatitutional
sathonity to enact legislation dictating
$0 the Supreme QOourt what stmadands
it must employ = free sxsencise cases,
and about the wisdom of mandating a
compelling interest standard in all
cases. Fortunately, the Senator from
TUtah was able to alleviate many of
these ohjections. 1 ask unanimons eon-
sent that my oolleguy with Benator
HATCH be primted in the RECORD foliow-
tag ATy remarks.

“The PRESIDING OFFICER. Without

_objection, 1t ts 80 ordered.

See exhibit 1.)

Mr. GRASSLEY. Mr. President, I
would like to congratulate the outslde
supporters of this bill for their persist-
ence in fighting for passage of a bill
which they consider necessary o we-
care the religious Hberty of thetr di-
verse partshioners. It has been nice to
8ee people of s0 many different fatths
uniting behind a common cause. When
you see Milke Farris and the ACLU
workimng together on a first-amendment
fasue, you know something special is
going on.

I would also congratulate the Sen-
ator from Utah for his persistence. I
am quite confident this bill wonld not
be before us today were it not for his
strong support. I admire the commit-
ment to religious freedom that gen-
erates such tenacity.

1 share tha concerns of the Senator
from Nevada and the Senator from Wy-
oming that the bill not eatadblish a new,
lberal standard for first-amendment
claims by prisoners. Indeed, I raised
thase comcerns during full commitioce
consideration of the bill, But 1 think
those concerns have been satisfactortly
agddressed by the sponsors.

A8 Senator HATCH explained to me in
the Judiciary Committee markup of
the bill, and as the commitiee explains
in the repart, the bill is to be read by
the courts as recogmizing the inher
ently ocomapelliny interest prison ad-
miptstrators have 'n maintaiming pris-
on order. But gtven the tmportance of
religion a8 a tool for rehabilitation,
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and the importance of prison as a place

for people of faith to try to save the
most desperate and lost members of
our soclety, we should require prison
administrators to at least put forward
a justification for x‘estrict!ons placed
on worship by prisoners.

I am also satisfled the bill will not
create a new flood of prisoner litiga-
tion. And I think the problem of frivo-
lous prisoner litigation must be dealt
with generically, not by restricting dis-
creet classes of claims. I hope the pro-
ponents of the amendment will support
my efforta to the Judiciary Committee
to establish additional requirements
for prisoner exhaustion of administra-
tive remedies prior to filing suit. Pris-
oner litigation is a serious problem,
and we should deal with it. But we
shouldn’t start by restricting prls-
oners' right to worship.

EXHIBIT 1 .
COLLOQUY OF SENATORS HATCH AND GRASS-

L;:sg. SENATE JUDICIARY COMMITTEE, MAY 6,

1

Mr. GRASSLEY. What {5 the basis for con-
gressional power to enact this bill? Do we
have authority to prescribe a specific stand-
ard for the Supreme Court?

Mr. HATCH. In my view there is congres-
slonal authority -to defend the first amend-
ment's protection of our religious freedom.
Congress has the power to regulate state ac-
tion under seotion 5 of the i4th amendment
to the Constitution. The due process clause
of the 14th amendment provides that author-
ity and it has consistently been held to in-
corporate and apply the First Amendment to
the States. Constitutional scholars, includ-
-ing professor Douglas Laycock of the Univer-
sity of Texas, have testifled before our Com-
mittee to this effect.

Mr. GRASSLEY. How does the bill apply to
the military and prisons—where 1 believe—
and the court has stated—the government
has a very strong interest in order and dis-
cipline?

Mr. HATCH. I belleve the United States
military will certainly be able to maintain
good order, discipline, and security under
this. bill. The courts have always recognized
the compelling nature of our military’s in-
terest in order, discipline, and security in
the regulation of our armed forces and have
always extended to them significant def-
erence. I would expect this deference to con-
tinue under the bill.

With respect to prisons, the bottomline is
that prison administrator's interest in order,
safety, security, and discipline are going to
be deemad compelling, and that is certainly
my intention.

As a practical matter, I should emphasize,
prison administrators will have to articulate
their security concerns and demonstrate the
connection between their legitimate concern
and the regulations. I do not think that is
too much to ask on behalf of the free exer-
cise of religton, even for prisoners. Indeed,
prisoners are especially needful of the influ-
ence of religion. I would rather have pris-
oners trying to practice their faith than
learning how to become better criminals
once released. Obviously, when the practice
of religion oollides with the need to main-
taln order and security, the prison adminis-
trators will win their case under this bill.

Mr. GRASSLEY. How will this bill apply in
cases the courts have decided on the basis of
the need to conduct the internal affairs of
the government? In one case—Bowen v. Roy—
the Court denied a free exercise challenge to
the government's use of Social Security
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numbers for internal management. In an-
other case, Lyng v. Northwest Indian Cemetery
Protective Assoctation, the Court rejected a
free exercise challenge to the government's
use of government's lands. Instead of using
the compeliing interest test, the Court in
these cases found that the religious claims of
particular citizens were outweighed by the
government's need to conduct internal af-
fairs. Are these cases essentially overruled
by this btl1? :

Mr. HATCH. RFRA would have no effect on
cases like Bowen v. Roy, 4768 U.8. 673 (1986),
involving the use of social security numbers,
because the incidental impact on a religious
practice does not constitute a cognizable
“burden’’ on anyone's free exercise of rell-
glon. Uniess such a burden is demonstrated,
there can be no free exercise violation. Thus,
a claimant never gets to the compelling in-
torest test where there is no burden dem-
onstrated. RFRA language intentionally in-
cludes terminology requiring a ‘‘burden” on
one's exercise of religlion.

RFRA also does not effect Lyng v. North-
west Indiagn Cemetery Protective Assn., 485 U.S.
439 (1587), a case concerning the use and man-
agement of government resources, because,
Itke Bowen v. Roy, the incidental impact on
a religious practice does not ‘‘bhurden’ any-
one’s free exercise of religion. In Lyng, the
court ruled that the way in which govern-
ment manages its affairs and uses its own
property does not imposs a burden on reli-
glous exercise. Unless a burden is8 dem-
onstrated, there can be no free exercise vio-
lation. ;

Mr. GRASSLEY. Does this biil change the
way courts assess a ‘‘compelling state inter-
est’'? Will it still be up to the judge—who
will look at all the factors in the case—to
say whether there i8 a compelling interest?
In other words, this bill does not purport to
legislate a definition of compelling interest,
does it?

Mr. HATCH. RFRA reestablishes a very fa-
miliar and traditional standard of review
that the courts have been applying since the
1963 decision Sherbert v. Verner. That is why
we do not attempt to defins the standard in
the bill. This bill does not dictate the proper
result in a particular free exercise case nor
does 1t identify specific governmental inter-
ests that are compelling. The courts will
continue to determine whether burdens on
religious exercise are justified based upon a
consideration and weighing of all reievant
facts and oircumstances. Historically, the
courts have had little difficulty identifying
important governmental interests. For ex-
ample, the courts have found eradication of
racial discrimination to be compeliing gov-
ernmental interest.

Mr. INOUYE. Mr. President, I rise to
commend my colleagues and sponsors
of the Religious Freedom Restoration
Act for their perseverance in securing
Senate action on this very important
measure, Today, we take a historic
first step in assuring that the protec-
tions of the first amendment to the
U.S. Constitution will not be dimin-
ished. Unfortunately, today's action
will not bring to a close the religious
freedom crisis in this country for one
very important group of Americans—
this Nation’'s first American.

On May 25, 1993, a number of my col-
leagues joined me in cosponsoring the
Native American Free Exercise of Reli-
gion Act, S. 1021. If enacted, this bill
will accomplish what the Religious
Freedom Restoration Act did not ad-
dress—namely, the circumstance in
which Government action on public
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and Indian lands directly infringes
upon the free exercise of a. native
American religion.

‘There is language in the Supreme
Court’s ruling in Lying versus North-
west Indian Cemetery Protective Asso-
ciation and the Senate committee re-
port accompanying the Religious Free-
dom Restoration Act which indicates
that native American worship at sa-
cred sites on Federal land wiil not be
protected by the act in light of lan-
guage which provides that the Govern-
ment’s use of its own property does not
impose a burden on the exercise of
one's religion and, therefore, the com-
pelling State Interest test might not
apply to those macred and religious
sites of native Americans that are lo-
cated on Federal lands.

It 18 not well known that by virtue of
numerous Federal laws, there was a pe-
riod in our history that the exercise of
religion and culture by the native peo-
ples of the United States was prohib-
ited. Chiidren were punished for speak-
ing in their native language. Native
people were imprisoned for practicing
their religion. Accordingly, we have a
long history of Government oppression
to correct when it comes to the reli-
gious freedom of native Americans.

We have been meeting with the Fed-
eral agencies that administer the pub-
lic and Indian lands, and I am pleased
to report that they fully support the
policy and the objectives of the Native
American Free Exercise of Religion
Act. Our task is now to work out the
details of how we can most effectively
balance the protection of native reli-
glons with the management of Federal
lands, I am confident that we can
strike such a balance.

In the interim, I would hope that we
may consider the Religious Freedom
Restoration Act as an important build-
ing block-—resting upon the foundation
of the first amendment—and support-
ing the extension of religious freedom
protections for all citizens of thia great
society, including the native people of
the United States—this Nation’s first
Americans.

The PRESIDING OFFICER. Under’
the previous order, the bill {8 deemed
read a third time. The Senate will now
proceed to the immediate consider-
ation H.R. 1308, which the clerk will re-
port.

The bill clerk read as follows:

A bill (H.R. 1308) to protect the free exer-
cise of religion.

The Senate proceeded to consider the
bill.

The PRESIDING OFFICER. Under
the previous order, all after the enact-
ing clause is stricken. The text of S.
578, a8 amended, is inserted in lieu
thereof. Under the previous order, the
bill is deemed read a third time. The
question is on the passage of the bill,
a8 amended. The yeas and nays are or-
dered. The clerk will call the roll.

The legislative clerk called the roll.

The result was announced—yeas 97,
nays 3, as follows:
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{Rolicadl Vote No. 33A Leg.)
YEAS--07
Akaka Fdingold Meotsenbaam
Baucua Feinatain JAtkulaki
Bennett Ford ‘WMitcken
Biden ‘Glenn Mowéloy-Braun
Bond -Grabam Murkowski
Boren Gramm ‘Muarray
Boxer Gramiey Nickies
Bradley Gregg ‘Nunn
Breaux Bacitin Packwood
Brown Hatch Palt
Brysn Hatfeld Pressler
Bumpers Heflin Pryer
Burns Reigt
Camphell Huatohison Riegle
Chaifee Robb
Conts Jeflords Rockeféfler
Cochran Johnston Roth.
Cohen Kassobaum Barbanes
Conrad Kempthorme Basser
Coverdell Kennedy Sheiby
Cratg Aeorrey -Bieon
DAmsEND Kerry Sirapaon
Danforth JEDh] Siith
Daschle Lautenbery Bpecter
DeConcit . Losthy Stevens
Doddt - Lowin “Thurnond
Dole Lisberman Wallop
Domentcl Lots ‘Warner
‘Dorgan Lugar "Wellstome
Durenberyer Muck WNotford
Exon MeCatn
Farcloth ‘McCanneR
By ‘Balms Mathews
‘Bo the bill (H.R. 1308), a8 amended,
was passed.
The PRESIPING ‘OFFICER. The Sen-

ator from Kentucky.

Mr. FORD. Mr. President, 1 move to
reconsider the vote by which the bill
mpusedmﬂmvemwnhatonm
table.

The motion to lxy -on the ‘table was
agreed to.

Mr. KENNEDY. Mr. President, at this
histerie moment 1 want to extend my
thanks to 4ll of those who werked so
hard te make ‘this day ‘poasible, includ-
ing: Rev. Oliver 8. "Themss, and J.
Brent Walker of hhe Baptist Joint

Commitbee -on Public Affairs; Rabbi

David Saperstein of the Relighous Ao-
‘tion Center of Referm Judinsm; Forest
Montgomery of the National Associa-
tion of Evangelicals; Robert Peck of
the Amerjoan Civil Liberties Uwmion;
Steven T. McPFrrlend of the Christian
Legal Bediety; Leoslle Harris and -Jim
Halpert of People for the American
Way; and Richard Foltin of the Amer-
ican Jewish Commitiee.

All Americans committed to rell-
gious Hberty owe them our thanks for
thelr exhausting efforts.

UNANIMOUS-CONSENT AGREE-
MENT-CONFERENCE REPQRT ON
H.R. 2446
Mr. PORD. Mr. President, on behalf

of the mujority lewmder, I ask unani-

maus consent that at 1:10 pam. today,
the Cheair lny before the Semabte the

confersnoe report accompanying H.R.

2445, the energy and water sppropria-

tioms bill; that there be 20 mimztes for

debate en the ponfersnce report with
the timne -equally divided and controlied
betwesn Senatons JOHERSTON and Har-

FIELY; that apon dispasition of the con-

feremce report, the motion to recon-
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sider be laid upon the table; that the
Sanate then concur, 2n bloc, in the
amendments of the House ¢o the
amendments of the Senate; snd that
the motions to reconsider be laid upon
the table, en bloc, with all of the above
occurring without intervening action
or debate.

The PRESIDING OFFICER., Without
objection, it is so ordered.

Mr. FORD. Mr. President, on behalf
of the majority leader, I now ask unan-
imous cansent that it be in order to re-
quest the yeas and nays on adoption of
the conference report.

The PRESIDING QFFICER. Without

‘ ohjection, it ia 80 ordered.

Mr. FORD. Mr. President, I now ask
for the yaeas and nays.

The PRESIDING GOFFICER. 1s there a
sufficient second?

There i8.a sufficient second.

The yeas and nays were ordered.

100TH ANNIVERSARY OF THE
OVERTHROW OF THE KINGDOM
OF HAWATI

Mr. PORD. Mr. President, undsr the
authority granted to the majority lead-
er regarding 8.J. Red. 19, and following
consultation with the Rapublican lead-
er, { mow announce that the Seuste will
proceed to consideration of 8.J. Res. 19
at 1:30 p.m. today.

The PRESIDING GFFICER. Without
objection, it is 80 ordered.

UNANIMOUS-CONSENT AGREEMENT

Mr. FORD. Mr. President, on bebrlf
of the majority leader, I now ask uman-
imozs consent that the wote on adop-
tion of the conference report oocur fol-
lowing the wote om passage af S.J. Res.
19, a joimt resclution to ackmowledge
the 160th .anniversary of ‘the overthrow
of the Kingdom of Hawaid.

The PRESIDING OFFICER. Without
ohjection, #t is. 80 -ordered. -

RS —————.
RECESS UNTIL 1 P.M.

The PRESIDING OFFICER. Under
the previous order, the Semste stands
in recess antil 1 p.m. today.

Therenpon, the Senate, at 10:47 p.m.,
recessed until 1 p.m.; wherempon, the
Senate reassembled 'when <called to
order by the Presiding Officer (Mr.
KERRY).

The PRESIDING OFFICER. The Sen-
ator from Pennsylvania.

Mr. SPECTER. Mr. President, I ask
unantmons consent that I may speak
for several minutes as if in morping
buniness.

The PRESIDING OFFICER. Without
objection, it is 8¢ ordered.

Mr. SPECTER. Mr. President, 1
thank the Chadr.

e ———
HEALTH CARE

Mr. SPECTER. Mr. President, now
that the President has submitted the
legislation on health care peform, thers
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will be an opportunity for Members of
Cangress te examine it in some detatl.

I think that most of us, and certainly
I am committed to health carse reform
for all Americans, to see that health
care is extended to the 37 million
Americans who are now not covered; to
see that the individuals who may
change jobs are covered when they
move from one job to another; to ses
that health care services are provided
in rural areas; that an increase in the
number of family practitioners is en-
couraged; and that there wiil be more
preventative care services.

One of the concerns which I hhdnk we
have to be very :careful about is the
creation of blg Gevernment and the
creation of an unwieldy Federal bu-
reaucracy which oonld oencetvably
overwhehm the hbhealth cars delivery
systam that today serves effectively
some 86 percent of all Amvericans.

In reviewing the President's preltmi-
nary outline af some 239 pages, which
he submitted last month, I was con-
cerned abont the creation of many new
boards and agencies. My stalf and [
have prepared a chart which depicta
only in part the -compiexitiss of the
new administrative bureawcracy.

The 239-pagse report, which the Presi-
dent has outlined, bas same 77 new
agencies, boards and commissions.
They -are outlined in red on this chart
starting with the National Health
Boaridl and mowviag through & tetal of 77
advisory boards, commissions, and
agencies. The boxes depicted in green
represent the existing agencies, which
are given new jobhs, respansibilttiss,
and Tunctions totaling some A,

“Within the confines of thiw relatively
small chart we have 131 new Doards,
agencies and commissions, tneluding ™
new onea and some % exixting ones
where new tasks anfl responsthilities
have been ansigned.

As 1 revitewed the President's 239-
page summary—and we have to com-
pare ¥t now with the proposed legisla-
tion, which I am told numbers in ex-
cess of 1,300 pages—the concern has to
be that we do not allow big Govern-
ment to overwhelm the delivery of
hesaith canre services in thés .country.

During my 12% years in the SBenate
have served on the Appropriations Sub-
committes on Health and Human Serv-
ices. It has been a struggle to find suf-
ficient funding within that subcommit-
tee to take care of funding for the Na-
tional Institutes of Health, tov fund re-
search on heart diseass, on diabetes, on
cancer research, prostate cancer,
breast cancer, and the many other
functions where the Federal Govern-
ment expends moneys. The -concern is
an obvious one; we shouid nnt have
such sn overwhelming bureaucratic
maze and big Government, which will
take substantial funds, 80 a8 to deprive
the health ecare delivery system {rom
actnally reaching Amsrican titizens.

When I prepared this chart, frankly,
it surprised me. As .my collengues have
had the opportunity o see the chant, 1
have had many oommenis of surprise -



