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Bell Atlantic-TCI, or AT&T-McCaw
versus MCI-British Telecom, or CBS,

Disney, or any other information com-

pany.

That vision can be achieved only if
we agree that the old world tech-

nologies of telephone, television, radio,
publishing, and video have been shat-
tered by the blows of the new kids on
the block: computer and fiber optics
technology. Prior to development of
the computer and fiber-optics the old
technologies were easily and naturally
divided. Voice was carried over the
phone lines, radio and television sig-
nals through the air and text on paper.
Before the advent of computer and
fiber-optic technology, it made sense
to divide our regulatory effort into
common carrier, broadcast, and related
- ownership iasues.

But today where I used to hear the
dial tone and the sound of a friend’s

volce I now hear sound waves which
were once the ones and zeros of a digi-
tal stream of information. Likewise,
the video image on my television
screen, the video tape in my VCR, the
words on my newspaper or book, and
the text on my computer are all en-
coded in the ones and seros of the digi-
tal world.

The significance of this to me as a
consumer is that all information-—no

. matter how different its form and
look—can and will be converted into
the same code and will be transmitted
in the same wired or wireless fashion.

There are those who see telephone
and cable technologies converging and

fear that it will create unfair competi-
tion, or infair pricing. We must under-
stand that the merger of Bell Atlantic
and TCI is about a marriage of tech-
nologies born of science, not corporate

- greed. We should not attempt to force
these technologies to compete. Thelr
convergence 18 inevitable. What we
must do is see that those who provide
this combinad technology and the serv-
ices assoclated with it compete fairly
and aggressively.

In fact, Madam President, this so-
called convergence presents an oppor-
tunity for more choice and more power
for the consumer if we, In our capacity
as the makers of regulation, do the
right thing.

If we do the right thing, American
consumers will no longer buy their dial
tone from a phone company, video sig-
nals from broadcast or cable compa-
nies, content from production compa-
nies, sound from radio companies, or
text from newspaper and publishing
companies. Instesd, American consum-
ers will buy information from each of
these and many more besides. Instead
of being restricted by an old regulatory
stricture Americans will be able to
buy according to their social, eco-
nomic, entertainment and educational
needs.

The right thing, Madam President, is
to make certain that consumers have
genuine choice and -that real competi-
tion occurs in the marketplace. Qur
most recent experience in the long dis-
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tance market shows that consumers

‘need real choices. AT&T just raised its

prices almosat 4 percent, and so did MCI
and Sprint. Follow-the-leader price
competition does not benefit Ameri-
cans’' wallets. We obviously need to in-
ject more competitors into this mar-
ket—and the logical choice is AT&T's
sevon offspring.

However, we should not try to man-
age the competition between cable
companies and telephone companies,
nor between long distance telephone
companies and local telephone compa-
nies, nor between networks and produo-
ers, nor between publishers and tele-
phone companies. Instead, we should
allow all of these and more to come di-
rectly to the customer and offer to pro-
vide some or all of the information
needs of the American consumer.

Our role—particularly as we trans-
form from the -monopolistic model to a
competitive model—should be to en-
sure that competition exists. The best
way to create real competition is to
allow the so-called big guys to have at
each other as quickly as possible. Ef-
forts to control the pace will merely
preserve the heavy cash advantages
these monopolies currently enjoy.

There are four other areas where a
public interest exists and where we
should direct our attention. I will men-
tion each briefly: B

1. EDUCATION i

We should challenge the information
industry to deliver a plan which will
provide every American classroom with
affordable access to the Internet. This
access could be wired or wireless, but it
cannot be funded with property, sales
or income taxes. Local schools cannot
fight this battle alone. Unless we ad-
dress the problem faced by the all of
America's 100,000 schools as a group,
education will enter the age of infor-
mation too slowly.

We should also consider oreat.ing a
communication technology fund for
our schools so that work stations and
software do not become cost-prohibi-
tive for all but our wealthiest schools.
Perhaps we should dedicate a portion
of the proceeds from the 160 mHz auc-
tion which will begin next year for per-
sonal communications systems,

3. RURAL ACCESS

We are at a crossroads for enhanced
rural service. As we steer onto a path
which will provide rural American
hemes and businesses with enhanced
sarvice, I prefer to use direct spending
subsidies instead of regulatory restric-
tions.

3. PRIVACY

We must remain ever-mindful of the
easy invasion of privacy which can
cccur once a connection {8 made to our
homes. The idea of privacy should nect
be abandoned in the electronic age.

4. CONTROL

Simply put, we should not allow any
owner of infrastructure to use the ad-
vantage gained as a consequence of
having been granted a monopoly fran-
chise to use this power to strangle in-
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novative and entrepreneurial mforms.-
tion services.

8. CONTENT
* Pornographic and violent content
must be easily excluded {f the
consumer does not want such content
entering their home.

Madam President, those who senae
that this merger signals a need for gov-
ernment to do things differently in
order to avoid an abuse of power are
correct. My hope is that we do not
react with a regulatory model designed
for a technological world which no
longer exists. American jobs, American
culture, and our capacity to govern
ourselves all depend on our actions.

Madam President, 1 appreciate the
time. 1 yleld the floor, and I suggeet.
the absence of & quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The bill clerk proceeded to call the
roll.

Mr. KENNEDY. Madam President, I
ask unanimous consent that the order
for the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

R ———

RELIGIOUS FREEDOM
RESTORATION ACT OF 1993

The PRESIDING OFFICER. Under
the previous order, the Senate will now
resume consideration of 8. 578, which
the clerk will report.

The bill clerk read as follows:

A bill (8. §78) to protect the free exercies of
religion.

The Senate resumed consideration of
the bill.

Pending:

Reid Amendment No. 1083, to prohibit the
application of this Act, or any amendment
made by this Act, to an individual who is in-
carcerated in a Federal, Stats, or losal cor-
rectional, detention, or penal facility.

AMENDMENT NO. 1083

The PRESIDING OFFICER. The time
between now and 10 o’clock is evenly
divided, and the time will be controlled
by Senators KENNEDY and REID.

Mr. KENNEDY. Madam President, I
yield 4 minutes to the Senator from
Connecticut.

Mr. LIEBERMAN. I thank the Sen-
ator from Massachusetts.

Madam President, I rise in opposition
to the amendment offered by my col-
league from Nevada which would ex-
empt prisoners from the Reilgicus
Freedom Restoration Act of 1993. I do
80 not only as a Member of the Senate
but as a former attorney generai of the
State of Connecticut who dealt with
prisoner litigation.

Madam President, the overall act
aims to restore a standard that existed
prior to the Supreme Court holding in
Oregon v. Smith which was both pro-
tective of the people's religious free-
dom and also gave prison officials the
opportunity to protect the security and
indeed to pursue the most cost-effl-
cient manner of operating the prisons.

I understand the intuitive appeal of
this amendment. It is intended to re-
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spond to oconcerns about the cost, secu-
rity, and manipulation and, indeed,

abuse by prisoners. None of us wants to .

see taxpayers’' dollars wasted or jails
made more dangerous or the difficult
jobs of correction officers made more
difficult. But I will tell you that this
amendment will create many more
problems than it will solve.

RFRA does not create a new legal
standard. And that is important to say.
The main bill before us returns to us to
a standard that existed in a majority of
judicial circuits prior to 1987. It estab-
lishes a balancing test between the
Government’'s interests, which includes
saving money and providing -security,
and an individual's religious rights,
which are neither expensive nor dan-
gerous to accommodate.

The compelling and least burdensome
test that existed prior to the court rul-
ing in 1987 simply was not used to cost

prison officials a lot of money or put

them under pressure to endanger secu-
rity within the prisons.

Madam President, the proponents of
this amendment, I say respectfully,
have not pointed to a single incident of
excessive expense incurred through the
use of this standard. In fact, this stand-
ard—which, again, existed prior to 1987,
so we have a track record as to how it
will affect the conduct in the prisons—
has been applied to restrict religious
claims on the basis of cost or security.

For example, the law in some circuits
already requires prisons to accommo-
date the religtous dietary needs of pris-
oners. The RFRA standard, the under-
lying standard in this act, has been ap-
plied to restrict this law when compli-
ance creates too great an expense.

I say again, respectfully, that the
proponents of the amendment have not
offered evidence of a single security in-
cident that has arisen from application
of the standard that the underlying act
would put back into place.

As an example, the Seventh Circuit
applied the standard that this amend-
ment would eliminate to deny a pris-
oner access to satanic religious serv-
tces and articles because of security
concerns. In fact, of all the examples
that the proponents of the amendment
have cited that are outrageous and ex-
cessive—of prisoners demanding cha-
teaubriand on religious grounds or de-
manding marijuana -or demanding
nothing to eat but steak-—each one of
those examples resulted in a decision
in favor of prison officials under the
standard that will now be restored by
the basic RFRA legislation, not a deci-
sion in favor of the prisoners making
these cutrageous claims.

Courts, however, on the other side,
have used the standard established by
the Supreme Court in Oregon v. Smith
that the underlying law would over-
turn, that this amendment would re-
store, to g0 to the other extreme, and
unnecessarily clamp down on harmless
religious practices.

The PRESIDING OFFICER. The Sen-
ator has used his time.
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Mr. LIEBERMAN. ] ask unanimous-

consent for one additional minute to
finish the statement. :

Mr. REID. Madam President, the
problem is the majority leader has or-

~dered a 10 o’clock vote and we have a

limited amount of time. I am not sure
we can do that. We have a number of
speakers. '

Mr. LIEBERMAN. I would just ask
for 10 seconds.

Mr. KENNEDY. I yield the Senator 10
seconds. » .

The PRESIDING OFFICER. Without
objection, it i8 8o ordered.

Mr. LIEBERMAN. An example of how
the current standard has affected peo-
ple, Oregon v. Smith has been applied
to deny Episcopalian prisoners the
right to tiny amounts of wine for com-

° munion.

That {8 just one concern we have why
this amendment should be defeated.

Proponents of this amendment have
not proven their claim that RFRA will
open the floodgates for prisoner's reli-

- glon-based claims. Before Smith, pris-

oners’ religion-based suits were not
clogging up our courts. Because reli-
gion-based suits cannot win a prisoner
his or her freedom, they represent only
2 percent of all prisoner’s claims. It has
always been 2 percent: before Oregon
vergug Smith and after Oregon versus
Smith. Out of that 2 percent, the same,
tiny percentage of claims are legiti-
mate a8 are legitimate in other areas
of prisoner's litigation; the rest are
simply dismissed. Speaking as a former
attorney general, the resources of
State attorneys general are not
stretched to the breaking point by pris-
oner's spuripus legal claims based on
religion. The Government will spend
the same small amount enforcing
RFRA as it did enforcing Oregon versus
Smith. In fact, for all its proponent’s
arguments that this is a cost-saving
amendment, no one has presented evi-
dence that Oregon versus Smith has
saved money.

While the problems this amendment’s
supporters have with RFRA are un-
founded, the problemsa with this amend-
tent are of concern. This amendment
is that proposes that this body create
two separate standards for the protec-
tion of religious freedoms: protections
afforded citizens out of jail and protec-
tions afforded incarcerated citizens.
This is a dramatic proposal. As {t
stands now, all prisoners receive the
same Bill of Rights protections-as do
ordinary citizens, with three obvious
exceptions. Prisoners have restricted
ability to assemble, they are subject to
searches without warrant, and they
cannot possess weapons. These excep-
tions draw a bright line between those
rights whose exercise & prisoner cannot
be afforded and those rights whose ex-
ercise might cost money and bother
but cannot be denied. The rationale be-
hind the. law prior to Oregon versus
Smith was that religion belongs in this
latter group, Why? Because, in a pris-
on, unlike the right to assemble, reli-
glon {8 not dangerous; unlike the right
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to be secure in one’s possessions, reli-
gion cannot hide weapons; unlike the
xl;iig{xt to bear arms, religion cannot

11, '

What i8 the harm free exercise of re-
ligion in prison presents? RFRA will
not guarantee that drugs and alcohol
are distributed to prisoners. RFRA
means that a religious prisoner may
have access to wine for sacramental
purposed. RFRA means that a prisoner
might be allowed to possess a prayer
book. RFRA means that a prisoner
might have access to certain clothing
or specific foods. RFRA means that a
legitimately religious persons will be
allowed to keep practicing their reli-
glon in jail. Are these great harms?

On the other hand, what are the ben-
efits to RFRA pasaing unmended? That
prisoners, those members of our soci-
ety in greatest need of moral guidance
and healing, be taught that such is
available to them. Religion is often the
only moral structure that permeates
prison cells. It has helped countless
prisoners rehabilitate themselves. By
leaving RFRA unamended, we symboli-
cally and practically show prisoners
that morality and religion are avenues
avallable to them. By leaving prisoners
with the bare protection RFRA offers,
we not only offer them the means to
find redemption, we show prisoners
that a civilized society treats even its
miscreants with respect and decency.
Treating prisoners honorably helps in-
fuse them with the self-esteem nec-
essary to alter what at times are life-
time patterns of criminal behavior.

In closing, I offer as an example “‘We
Care,” a program dedicated to Chris-
tian-based outreach in a Connecticut
prison. Prisoners participating in *‘We
Care'" donates time to a Hartford soup
kitchen and are helping develop a
rooming house for the homeless. The
organization is funded by members’ do-
nations and from the sale of inmates’
artwork and crafts. It was founded by
Raymond, Outlaw, a Webster Commu-
nity Correctional Center inmate {n
Cheshire. This i8 just one instance of
religion inspiring a positive program
for inmates. This 18 one more reason
not to deprive prisoners of the harm-
less and {nexpensive constitutional
right to exercise their religion.

Thank you, Mr. President. I yleld the
floor.

The PRESIDING OFFICER. The Sen-
ator from Nevada,.

Mr. REID. Madam President, my un-
derstanding {a the only time remaining
is that that I control, is that right?

The PRESIDING OFFICER. The 8en-
ator from Massachusetts has 3 minutes
and 12 seconds, and the Senator from
Nevada has 7T minutes and 54 seconds.

Mr. REID. Did we have time running
with the quorum?:1Is that why we have
only 7T minutes? Because we have not
spoken.

The PRESIDING OFFICER. The Sen-
ate proceeded to deliberate on this 4
minutes late and there is a rollcall
scheduled for 10 o'clock.
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Mr. REID. I would not have objected
to the Senator from Connecticut's re-
quest for additional time had I known
there was more time controlled by the
Senator from Massachusetts.

I yleld 3% minutes to the Senator
from Wyoming.

The PRESIDING OFFICER. The Sen-
ator from Wyoming i8 recognized for
3% minutes.

Mr. SIMPSON. Madam President, it
i3 too bad 80 many of our colleagues
missed the debate. It was a good debate
last night, and we knew the vote would
be today. As is often the case, it is dif-
ficult to summarize tco much in 3%
minutes, but I do want to commend my
colleague from Nevada.

There is a not a single thing that has
come up in this debate that should lead
anyone to believe anything other than
that we all belleve in religious freedom
for everybody. It is absurd, to describe
any person who would deign to vote
againat this bill aa being bigoted, or
having some great prejudice, or some
horrid antireligious feeling. Although,
I have had some of that characteriza-
tion. from some of the local media
clowns in Wyoming, at least in Casper.
So.I know what that is. And it is unfor-
tunate.

So we should just clean that out, and
then just realize that our focus is pure-
ly on this amendment. This amend-
ment would exempt prisons and pris-
oners to avoid the extraordinary cre-
ativity of people who spend their time
figuring out how to concoct a new reli-
gion and misuse the compassion, care,
and sensitive feelings that we have for
those who are struggling who are in
prison and who need religion as a sta-
bilizer, a personal gyroscope. The spon-
sors of this amendment are not talking
about discouraging the practice of reli-
gion. This amendment simply avoids
having a standard of evidence which
would be absolutely absurd.

I have heard many of my colleagues
say that ‘‘All we should do is go back
to the law a8 it was before the Supreme
Court decision.’’ 1 would be the first
one to do that. The Supreme Court de-
cision was 6 to 3. It had to do with a
couple of guys doing peyote in Oregon.
It was not a case involving the great
fabric of our society, or any such thing.
They were not supposed to use con-
trolled substances or drugs. They did.
They got canned. They went through
the unemployment system to get bene-
fits and the case that they brought to
assert their righta ultimately went to
the Supreme Court. .

The Supreme Court made a decision,
6 £0 3. It was not the liberals versus the
conservatives, or the ‘‘in’s” versus the
‘“‘out’s.” It was a senalble decision. And
now most of us agree to go back to
where the law was—but this bill does
not go back to that point. As is typical
in these situations, we have gone too
far. If we remove this evidentiary
standard of ‘‘reasonablensess, we will
have tons of problems in some of the
worst places. These are not social
places for social engineering-—These
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are prisons. You put people in the
‘clink’” and you keep them there. This
is to avoid terrible evidentiary burdens
placed upon prison administrators and
attorneys general. That 1s. what the
amendment is all about.

How ironic that today is ‘‘National
Unfunded Mandate Day.” Legislation
addressing ‘‘unfunded mandates’ now
has 47 cosponsors. Yet today we are
considering a bill——the Religious Free-

dom Restoration Act—which is an un-

funded Federal mandate requiring the
State and local governments to.pay for
more frequent, expensive, and pro-
tracted prisoner suits in the name of

religious freedom. The taxpayer will

lose again. .
At a time when every State and Fed-

eral jurisdiction in the country is faced
with overcrowded prison facilities and
more lawsuits brought by prisoners
than are brought against criminals,
this bill will allow prison inmates to
sue prison administrators with greater
frequency and success. Corrections ad-
ministrators and their attorneys state
that this bill will make it extremely
difficult to quickly dismiss frivolous or
undeserving inmate challenges—the in-
mates w'll use religious freedom claims
to manipulate the system. Frivolous

challenges will no longer be resolved

swiftly by summary judgment motions
but will require full-blown evidentiary
hearings—a much more expensive and
time-consuming process.

This amendment exempts prisons
from the bill's application, allowing

the actions of prison administrators to

be judged by a reasonableness stand-
ard. While I agree that prisoners do and
must have first amendment rights, in-
cluding the right to exercise their reli-
gion, I believe, as the Supreme Court
does, that there are sensible and rea-
sonable limits to those rights. Pursu-
ant to the amendment, prison interests
would—and should—be given consider-
able deference. Prison authorities
would not be required to accommodate
practices which significantly interfere
with the security and operation of the
prisons.

Numerous State attorneys general,
the correctional directors of all 50
States, Norman Carlson, the former Di-
rector of the Federal Bureau of Pris-
ons, J. Michael Quinlan, former Direc-
tor of the Federal Bureau of Prisons—
both representing 22 years of experi-
ence as the head of the Federal prison
system, 1970-82—the American Federa-
tion of State, County and Municipal
Employees [AFSCME], which rep-
resenta corrections officers and other
prison personnel, and the National
Sheriffs’ Asscociation support this
amendment to exempt prisons. These
are the pecple who will have to deal
with the consequences of our vote on
this amendment today. They are the
people in the trenches with the thank-
less job of operating and managing our
State and Federal prison system.

This bill is a Leave-it-to-the-Courts
Act. The proponents of this bill are in-
tentionally throwing the management
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of the prisons to the courts—a move
which will result in second-guessing
the State and Federal legislatures, the
attorneys general, and the prison ad-
ministrators. On this issue, Justice
O'Connor, in her opinion in Turner v.
Saftey, 482 U.8. 76 (1987) said:

Bubjecting the day-to-day judgments of
prison officials to an inflexible strist scru-
tiny analysis would seriously hamper their
ability to anticipate security problems and
to adopt innovative solutjons to the intrac-
table problems of prison administration. The
rule would distort the dacision-making proo-
ess, for avery administrative judgment would
be subject to the possibility that some court
somewhere would conclude that it had a less
restrictive way of solving the problem at
hand. Court inevitably would become the pri-
mary arbiter of what constitutes the best so-
lution to every administrative probliem,
thereby ‘‘unnecessarily perpetuat{ing) the
involvament of the federal courta in affairs

of prison administration.”

I agree with Justice O’'Connor.

My colleagues argue that prisoners
will bring frivolous claims no matter
what standard is used. Mr. Preaident,
the standard does matter. In the com-
mittee report the proponents cite the
case of Green versus White—which uses
the compelling interest standard *‘re-
stored” in the bill—a perfect example
of a prisoner abusing the system in
endless appeals of a frivolous claim. In
Green, the claim was heard before a
trial court, an appeal to the Eighth
Circuit Court of Appeals, a remand to
the trial court, another appeal to the
eighth circuit, and a subsequent  re-
mand—seven separate appearances be-
fore the Federal courts. On the final re-
mand, the trial court judge said:

The time and resources expended by State
and Federal officials in coping with plain-
tiff's Ntigation barrage is enormous. At the
aevidentiary heartng, plaintiff gloated over
this fact. He proudly announoced that he hasg
suits pending in every prison system in the
country. He estimated that he has filed close
to one thousand lawsuits on his own behalf

of others in the past 10 years.

After this judge made his views
known, the ihmate appealed yet again
and then appealed to the Supreme
Court. Under the Supreme Court's cur-
rent reasonableness standard which
this amendment would retain, this case
could have been more easily and swift-
ly disposed of by summary judgment
motion.

Pursuant to this bill, not only do
prison administrators have to dem-
onstrate a compelling State interest,
but courts must determine whether or
not the prison used the ‘‘least restric-
tive means’’ to achieve its goal. In
other words, was there another way to
achieve the goal that does not burden
religious activity? When applying the
‘‘least reatrictive means’ atandard, the
courts are not required to look at the
cost of the alternatives.

For prison administrators, in many
cases alternatives are available but at
great cost to the State government. In
other cases, the least restriotive means
can disrupt the security and order of
the prisons. Under the bill, if the pris-
on could accommodate a prisoner's ac-



S 14464

tivities—even if it required 100 more
prison guards or building new facili-
ties—the prison could be required to do
so—more unfunded mandates. I agree
with ‘the Supreme Court when it ex-
pressly rejected the idea that ‘“‘prison
officlals * * * have to set up and then
shoot down every conceivable alter-
native method of accommodating the
claimant’s constitutional complaint,

I urge my colleagues not to impose
additional unfunded mandates on our
Federal, State, and local prison admin-
istrators and support the amendment
to exempt prisons from this bill.

The PRESIDING OFFICER. Who
vields time? The Senator from Massa-
chusetts, -

Mr. KENNEDY. I yield 1 minute 15
seconds to the Senator from Indiana.

The PRESIDING OFFICER. The Sen-
ator from Indiana is recognized for 1
minute and 15 seconds.

Mr. COATS. Madam President, I am
pleased the Senate today is moving to-
ward restoration-.of religious freedom
for all Americans. Freedom of religion,
freedom of conscience, and freedom of

worship are the most fundamental safe-.

guards of the liberty all Americans

cherish.

I will first submit a letter which I re-
ceived from Charles Colson, who has
dedicated 17 years of his life, visited 60
prisons, and has an organization with
50,000 volunteers working with pris-
oners with some remarkable results.
This letter is dated October 20, 1993,
and I ask unanimous consent it be
printed in the RECORD,

There being no objection, the letter
was ordered to be printed in the
RECORD, as follows: .

. OCTOBER 20, 1993.

Three years ago in Employment Divistion v.
Smith, the Supreme Court took away what
many Americans consider their most treas-
ured basic freedom—the right to worship God
as they saw fit without interference from the
government. ‘The decision removed the re-
quirement that government show a compe]-
ling interest before imposing restrictions on
religious exercise and that it employ the
least intrusive means possible. The Court
has effectively turned religious Americans
into second class citizens. -

With the enactment of the Religious Free-
dom Restoration Act, we will give hack what
the Court took away. With the enactment of
RFRA we will restore full citizenship to mil-
lions of Americans for whom their faith is
the most important aspect of their lives.

But, this will only happen if we restore re-
ligious freedom to all Americans. That is
why I oppase the proposed amendment. Ex-
cluding prisoners is both bad policy and sets
a dangerous precedent.

It is bad policy because religion can be a
catalyst in rehabflitating an offender. We
know that most men and women in prison—
94 percent, in fact—wera previously con-
victed of another crime. Studies sponsored
by groups as diverse as Prison Fellowship
and the National Council on Crime & Delin-
quency Attest to the positive influence of re-
ligious programming.

For both constitutional and practical rea-
sons, the state cannot be the only or even
the primary source of religious program-
ming. It must depend on volunteers who are
willing to give both time and money to pro-
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vide prisoners with what may be their last,
best hope for rehabilitation.

The proposed amendment threatens the
ability of organizations and volunteers to do
this important work. By preserving the sta-
tus quo, the amendment makes it possible
for officials to bar all but minimum religious
activity without having to explain their ac-
tions to anyone.

The amendment also Bets a dangerous
precedent. It's easy to think of inmates as
second class citizens who have forfelited some
of their rights. But, if we can carve out ex-
ceptions for one class of citizens, what is to
keep us from exempting, say, students or
anyone else whose religious freedom may be
a little inconvenient to accommodate? Rell-
glous freedom 13 possibly the most fun-
damental human Tight. It 1s too tmportant
to be sacrificed on the altar of administra-
tive convenlence.

Freedom of religion 18 a right that should

“belong to all Americans. God didn’t create

second-class children. We shouldn't create
sscond-class citizens. Thank you.
- CHARLE§ W. COLSON.

Mr. COATS. Mr. President, I rise to
oppose the proposed amendment to the
Religious Freedom Restoration Act.
First, the amendment {8 unneeded by
prison wardens; second. it is counter-
prodactive to the rehabilitation goals
of our penal system; and third, it will
trample on one of our most cherished
freedoms, the freedom to practice reilt-
gion.

True, some prison inmates file frivo-
lous lawsuits as a means of retaliating
against the system. But this amend-
ment cannot stop a single one of those
suits; inmates can and will continue to
file them. The point is that RFRA will
not give inmates a new legal theory on
which to base additional claims. Nei-
ther are religious claims a significant
problem for the penal system. Prisoner
religious exercise suits were less than 1
percent of all prisoner civil rights
cases in Ohio when RFRA’'s higher
standard of review was in force in those
States.

Moreover, under RFRA as currently
drafted, prison wardens will continue
to prevail in the vast majority of reli-
gious cases brought by Inmates. Under
the legal standard that would be re-
stored by RFRA, prisons had no dif-
ficulty winning on summary judgment.
Courts have always given substantial
deference to the special needs of prison
wardens, holding that burdens they
place on inmate religious exercise are
usually outweighed by the Govern-
ment’s compelling interest in- prison
safety, health, discipline, and financial
constraints.

Furthermore, we cannot afford the
high cost of this amendment. Religious
influence is proven to be the most ef-
fective means of reducing recidiviesm
among inmates. Yet this proposal
seeks to give prison officials total dis-
cretion to deny prisoners all religious
rights, uniess prisoners can prove that
prison officials are expressly targeting
religion. Prison wardens have near ab-
solute power over every aspect of pris-
oner life. And in a small but important
number of cases, prison wardens act ar-
bitrarily toward inmate religious
needs. They do so in ways that cost,
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rather than save society money and se-
curity because they set aside the most
positive influence on inmate rehabili-
tation.

Most of us are familiar with Charles
Colson. We know his story—the years
he spent in prison, and we know of his
commitment to prison issues. Seven-
teen years ago, Chuck Colson founded
the Prison Fellowship, an organization
of over 50,000 volunteers who are work-
ing in hundre of prisons to assist
prisoners in adopting the responsible
lifestyle that will keep them out of
prison once they are released.

Chuck Colson has personally visited
over 600 prisons in nearly 30-countries.
Based on this knowledge and experi-
ence, he: has urged us to oppose the
Reid amendment. He speaks with au-
thority on this issue, 80 I would like to
take a few minutes to read excerpts
from a letter every Senate office
should have received dated September
13.

Mr. Colson writes:

It 18 clear that America has a crime prob-
lem. What {8 not as clear to many people Is
that the problem isn't {n a lack of law en-
forcement or sound corrections policy. It is a
poverty of values. In our vioclent, inner-city
neighborhoods and in our formerly peaceful
suburbs, people are crying for the order that
grows only out of mora) character and moral
courage.

Crime, after all, is the result of a moral
failure—either of a failure to discern right
from wrong, or of & deliberate choice of
wrong over right. Crime is a mirror of a com-
munity’'s moral state. Today that mirror re-
flects a broken consensus. A set of tradl-
tional bellefs that defined the content of our
character has been shattered like glass.
Americans are laft to pick their way among
the jagged pieces.

In their 1977 book, ‘“The Criminal Person-
ality,” psychologist Stanton Samenocw and
the late psychlatrist Samuel Yochelson ar-
gued that the cause of crime cannot be
traced te environment, poverty, or oppres-
sion. Instead, crime is the result of individ-
uals making, as they put it, wrong moral
choices. Samenow and Yochelson concluded
that the answer to crime is a convarsion of
the wrong-doer to a more responsible life-
style.

And traditional efforts at rehabilitation,
however, well-intentioned, have done little
to hslp the wrong-doer choose that mors re-
sponsible lifestyle. Over sixty percent of all
inmates released from prison are re-arrested
within three years. Ninety-four percent of all
prison inmates are repeat offenders. Some-
thing else is needed.

Mr. Colson is right. Scmething else 18
needed. And groups like Prison Fellow-
ship, in my opinion, have the anawer
for many in our prison population. Pro-
grams like these work. Yet, under the
Reid amendment, they could be barred
simply because of the indifference of a
prison official.

A 1990 study conducted by the Insti-
tute for Religious Research at Loyola
Coliege in Maryland compared two
groups of ex-offenders. They were simi-
lar in terms of crimes committed, age,
gender, and race. The only difference
between them was that one group had
participated in Prison Fellowship pro-
grams and the other had not.
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The study found that, overall, offend-
ers who had taken part in the program
were nearly 22 percent less likely to be
re-arrested than those who had not.
Among women, the difference was even
more notable. Women who attended
Prison Fellowship seminars were 60
percent lesa likely to be arrested. And,
those who were re-arrested were
charged with less serious offenses.

-Mr. Colson belleves, and I agree that
it the Reid/Simpson amendment be-
comes law, programs such as those op-
erated by Prison Fellowship can and
will be cut off at the discretion of pris-
on officials without any compelling
reason. And for that reason, I urge my
colleagues to oppose this amendment.

The PRESIDING OFFICER. Who
yields time?

Mr. KENNEDY. I yleld 1 minute to
the Senator from Utah.

The PRESIDING OFFICER. The Sen-
ator from Utah i8 recognized for 1
minute.

Mr. HATCH. Madam President, reii-
glous freedom is a fundamental right.
It is the flrst fundamental right explic-
. itly mentioned in the Constitution.
The Smith case {s wrong. It ought to be
overruled. Prison administrators have
an interest in order, safety, discipline,
" .and other types of controls over the
prisons. Thia amendment will not
interfere with their rights to do that.
In fact, they will be able to show in al-
most every instance a compelling in-
terest to enforce their discipline.

There is nothing wrong, however, in
protecting prisoners’ rights. They are
not total animals. They should have

some rights protected.

Madam President, I ask unanimoua
"~ consent to have printed in the RECORD
a letter from & number of attorneys
general of the United States who sup-
port our position.

There being no objection, the letter
was ordered to be printed in the
RECORD, as follows:

STATE OF NEW YORK,
DEPARTMENT OF LAW,
New York, NY, October 19, 1993,

DEAR SENATOR: The undersigned Attorneys
General support the passage of the Religious
Freedom Restoration Act ("'RFRA’), S. 578,
without amendment.

We oppose Senator Reid’'s amendment ex-
empting prisons from RFRA and believe that
the Senate Judiclary Committee’s report
language regarding RFRA’'s effect on pris-
oner claims strikes a proper balance between
the right of free religious expression and the
critical need for cost effective security and
order in our nation’s penal institutions.

Based on past experience with RFRA's
legal standard, the bill will neither jeopard-
ize prison security nor produce significant
increases in costs. Although prisoner litiga-
tion is indeed an enormous and growing
problem, free exercise of religion claims are
made in only a tiny fraction of these cases.
In New York, for example, only 1% of all
ocases involve free exercise claims, and the
percentage of such cases has remained essen-
tially constant in recent years even as Su-

preme Court decisions were substantially

changing the applicable legal standard, -
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We concur with U.8, Attornmey General
Janet Reno to advocating adoption of RFRA
without amendment.

Sincerely,

Robert Abrams, Attorney General of New
York; Hubert H. Humphrey III, Attor-
ney General of Minnesota; James E.
Doyle, Attorney General of Wisconsin;
Scott Harshbarger, Attorney General
of Massachusetts; Larry EchoHawk;
Attorney General of Idaho; Roland W,
Burris, Attorney General of Iliinois;
John Payton, Corporation Counsel,
District of Columbia; Michael E. Car-
penter, Attorney General of Maine;
Winston Bryant, Attorney General of
Arkansas; Richard Blumenthal, Attor-
ney General of Connecticut; J. Joseph
Curran, Jr., Attorney General of Mary-
land; Dan Morales, Attorney General of
Texas; Jeffrey B. Pine, Attorney Gen-
eral of Rhode Isiand.

Mr. HATCH. Madam President, there
are seven points I would llke to stress
in opposition to the Reid amendment.

Firat, religious liberty is a fun-
damental right. For almost 200 years of
this Nation’s history that right has re-
mained fundamental. There i8 no ex-
emption in the first amendment’s guar-
antee of religious liberty. There should
be no exemption in. this religious iib-
erty statue we are about to enact.

Second, exposure to religion is the
best hope we have for rehabilitation of
& prisoner. Most prisoners, like it or
not, will eventually be returning to our
communities. I want to see a prisoner
exposed to religion while in prisom. We
should accommodate efforts to bring
religion to prisoners.

Third, the compelling State interest
test outlined in RFRA is an appro-
priate test for challenges to religious
liberties. It has proven to be a work-
able balance between the interests of
prison administrators and the more
limited rights of prisoners. Contrary to
what some have suggested, prison offi-
clals clearly have a compelling interest
ir maintaining order, safety, security,
and discipline. The sponsors of this bill
have emphasized this point repeatedly.

Fourth, the claims of increased pris-
oner litigation are a red herring. The
litigious prisoner will litigate his
claims regardless of this amendment.
The Reid amendment will do abso-
lutely nothing to reduce the number of
lawsuits filed by prisoners.

Fifth, the cost of religious accommo-
dation is a consideration under the
compelling State interest test. The
courts have recognized the budgetary
limitations of prison administrators
and will ‘continue to consider the cost
of religious accommodation under
RFRA.

Sixth, the courts are well suited to
identify sham religions which mock es-
tablished religion. Claims that pris-
oners will successfully extract special
privileges by forming their own reli-
glons will be easily detected.

Finally, let me point out that this
amendment sets a dangerous precedent
for religious liberty. The real danger
lies not so much in the exemption of
prisoners, but in the clioice we are
making about exempting anyone from
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the principle of the free exercise of re-
ligion. Today we are asked only to ex-
empt prisoners. Tomorrow, however,
we will be asked to exempt others. Ul-
timately, we may be asked to exempt
certain religions which are, arguably,
out of the mainstream of American
culture. How far we will venture is a le-
gitimate unanswered question.

By supporting the Reid amendment,
we embark on a journey down the most
dangerous of paths. Religion truly de-
serves mare. protection than offered by
the Reld amendment. I ask you to help
us restore religious liberty to our na-
tion. I ask you to defeat the Reid
amendment..

Mr. DOLE. Mr. President, I want to
take a foew moments to express my sup-
port for the Religious Freedom Res-
toration Act.

In one sense, tonight’s debate can be
described as a battle between two com-
peting legal standards: should Congress
endorse the standard in the Supreme
Court’s Smith decision, upholding laws
that interfere with religious practices,
if the law is rationally related to & le-
gitimate . government objective? Or
should we go back to the higher stand-
ard that existed before the Smith deci-
sion—that laws interfering with reli-
glous practices should only be upheid if
they are necessary to achieve a com-
pelling government objective?

These are important questions, ques-
tions whose answers have real-life con-
sequences.

But perhaps the most important
issue raised by this debate is not atrict-
ly a legal one, but rather the proper re-
lationship between Government and re-
ligion in our society.

For, in the America of 1993, Govern-
ment too often views religion with deep
skepticism and our pepular culture tco
often treats religious belief with con-
tempt.

We seem to have forgotten that the
very first sentence of the first amend-
ment to the Constitution guarantees
not freedom of speech or assembiy, or
even freedom of the press,

The first freedom of our Bill of
Rights 18 the freedom of religious ex-
pression, ‘‘Congress shall make no law
respecting an establishment of religion
or prohibiting the free exercise there-
of.”

These words—direct, but all too often
misunderstood—were not designed to
protect a defenseless Government from
the encroachments of religion, but
rather to protect religion from an over-
reaching Government