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IN THE SENATE OF THE UNITED STATES
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BT T gandry 97,1959°

Mr, KEFAUVER mtroduced the following bill; Whlch was readxtmce and referrgd.. -
" to the Committee on the Judlclary

5 oAby "JUNE 29 1959 - i
_ Reported by Mr KEFAUVER, with amendments
}’- l o R
[Omlt. the part struck through a.nd insert the part printed in italic] 4
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A BILL

To a,uthorlze the Attorney General to compel the production
" of documenta,ry evidence reqmred in civil mvestlgatlons for
the enf01 cement ‘of the ‘antitrust 1aws, and for other purposes. )

1 Y B it enacted by the Senate and House of Representa-
gt tives ‘of the United States of America'in Congress ‘dssembled,

3 That his Act may. be clted as the “Ant1trust le ProceSs_

4 Act” o

5 o - DEFINITIONS

6 f SEO 2. As used in this Act—

¥ " “(a) The term antltrust Iaw mcludeS' &

8” i ( ) Each prowsmn of law deﬁned as oné of the
9Y ent1trust laws by sectlon i of the Act entltled “An Act

to supplement emstmg laws a.gamst unla.wful restra,mts



2 .

“and monopolies, and for other purposes”, approved Octo-

oy

‘g -ber 15, 1914 (38 Stat 730, as amended; 15 U.S.C.
A3 j"12) commonly known as the Cleyton Act .
4 | (2) The Federal dee Commmsxon Act (15
5 ;_;:U 8.C. 41 and the followmg)

6 (3) Sectlon 3 of the Act entltled “An Act to a.mend |
7 ‘:';'SeCtlon 2 of the Act entitled ‘An Act ‘to supplement
. 8 | existiné leyys aga,inst unlawful'restrajnts and monopolies, |

. 9 .,.a,nd for other purposes approved October 15, 1914, a8
10 "amended US.0, title 15, se. 13) ‘and for other pur-
'i11‘ -poses , a,pproved June 19 1936 (49'Statt' 1528; 15

| 12 U S.C. 139,)' commonly known as the Robinson-Patman
1 Aok and .

14 . (4) Any statute hereafter enacted by the Congress
| 15 ,__"VVhlGh proh1b1ts or makes ava.ﬂable to the United States
16 f_ :m any., court- or antltmst agency of the Umted States

%7 - any. c1v1l remedy Wlth respect to (A) any restraint.

18 ".u_,pon or .monopohzatlon of mterstate ,‘.o'rv f'ore’ign-';_trarde

19 or commerce, 'or, (B)any 'nnfair trade practice in or
20 _aﬁecting such comrnerce' o |

21_ | (b) The temi “antltrust agency ‘means any boa.rd |

22 commlssron, or agency of the Umted States (other tha.n‘
23 - the De‘pa.rtment of J ustrce) charged by la.w W1th the admin-
24 1strat10n or enforcement of any antltrust law or. the &d]\ldl-'vv

) t.z
. : 4

‘, 25 catlon of proceedmgs ansmg under a.nv such la.w. .



3

1 (¢) The térm: “‘antitrust order’’-means any ﬁnal‘ order

" 97! of ary antitrust agency, or any final ‘order, decree; or judge

3¢/ ment of any’court of the United States, duly. entered in-any

* ‘:ii'case’or proceeding arising under-any antitrust law ;"

g oS (d) 'The term- “antitrust investigation” means any in- -
" 6wiquiry conducted by any antitrust investigator for-the purpose

7itof ‘ascertaining ‘whetherany’ person'‘is”or has-been engaged -

© 8:in; jany ‘antitrust v1olat10n,

9 (e) The term antltrust v1olat10n ‘means"tiny ‘st or

10 omission in violation' of =f1.ny_~}ant1t_1'_us-tf»law ‘o any’ antitrust:

o

1L or&er ;"' | | o o

120l (£) The term “‘antitrust investigator” ‘means Eany attor".

,:13 ney or investigator employed by the. Department of J ustlce

14 “who is charged with the duty of enforc emg or carrymg 1nto

.15 i eﬂeet any antitrust. laW

?16;-’ % 1{g) :The: term ¥ person " means -‘anyx -cor.pdra,tion,“ asso’ciﬁl’—'L '

17 thIl, partnershlp, or other Iegal entlty not a natural person, :

18 ol (h) The: term - “documentary -material” . includes the

19: '50rig1nel or ‘any-«copy -of any book, tecord, ‘-fepe‘rt;ffmemoraﬂi

20 dum, paper;-:communication;- tabulation, " chart, ‘or . other.

2L::7document; and'

22 ' (1) The term “custodlan means the antltrust document

Ty
RIS

-

L\r.

24 7_'4 (a) of this A-Act‘.
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. CIVIL INVESTIGATIVE DEMAND.

2.4 SEO. 8. (a) Whenever the Attorney General, or the
-,;;.;Assistant" Attorney General in 6harge‘ of the Antjitruvst; Divi-
‘vsio'_n of the Departrﬁent of Justice, has reason to'believe that
; any person ﬁiay be in possession, custody, or control of any
. documentary material pertinent to any antitrust investigaf;ion, -

,-he may issue in writing, and cause to be served upon such

person, a civil investigative demand requiring such. person

to produce such material for examination.

iz (b) ‘Bach such demand shall—

(1) state the nature of the conduct conétituting_ the: |

alleged antitrust violation which is und'er. investigation: ;
1 and the provision of lz’1w ap_plicable thereto;

(2) Ades)cribe. the class or: classes of docﬁmentary:, |
'_ .'.mdtgﬁal to be pr&duce:d thé;eundér with such .definite-:
ness and cei;ainty as, to. permit; such _inqterial to: b‘e,»'g .:
'fa,irly identified; o |

| (3) prescnbe a return date which will provide a:
: reasonable ‘period of t1me within which. the material soé‘_f
| . demanded may be assembled and produqed.;

o .(4)' identify the cﬁstodian :tb ‘whom such evidence:
18 _tq;be.delivéred;«-ahd;a: | | |

. ‘(5)4;.,-:3812?03}?; 5;Place at which such delivery is to be:

~made. .
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~ (¢) No :such demand shall— ..

(1) contain any requirement which would be held

to be unrea;sonable if contain‘éd in a subpena duces tecum
+igsued. by & court of the Umted States in aid of a grand

]ury investigation of such alleged antltrust VlOl&thIl -or

- (2) require the productlon of any documentary evi-

~dence which .»Wduld be privileged from'» disclosuréi if
~demanded by a subpena duces tecum issued by a court
“of the Umted States in aid of a grand jury mvestlgatlon ‘

,of such alleged antltrust wolatlon

( d) Any such demand may be served by any antltrust

‘mvestlgator ‘or by any United States marshal or deputy :
marsha.l ‘at any place ‘within the temtonal Jurxsdlctlon of any

i oourt, of the United States. .

-(e-)-Semeeefaﬁysuehdem&nderef&ﬂype&Heﬂﬁlede

aﬂéefseeﬁeﬂéefﬁhfsﬁetma;ybemade-
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1 -(2-)—{11991& & partnership;  eorperation; assoeiation;
5.?_2_'5 4 er. other legal entity by delivering o duly executed eopy
thefeef to Y pafmer— exeeﬂtwe eﬁ:ee}'~ FRRRGEIRG aget; |
f 4e_; ergeﬂe}a;agemthefeef—efte&aye*hefﬂg’eﬂ’ém
w&eme&by&pmmem%bywmmmf
| ‘-of proeess on  behalf . of sueh ?afbﬂemhip- eorperation;
;57_a-n asseew:t-}eﬂ—efeﬁmjkby&nyeieheme&nspreseﬂbed ‘
sigs - in paragraph (=i
( e) Servwe ‘of any stch demand or of any’ petztzon ﬁled.
10 _under. sectwn § of this-Act-may be mad‘e upon-a partnership,
{:11':-'}‘Zcerpqratiqiz,?"dssoeiaiien,_: er other legal entztyby—— e |

Wgh e (L) delivering o duly-emecuted copy thereof to duy”

fer partner, Tezectitivé officer, ’?.?mwagiﬁgz-f: agent, or: _gehe"’ral
14 agent thereof, or- to aﬁy‘a'?dgeni.-"théfeof “quthorized by

15 ‘f:l‘g.:‘;':'-::'f:iappomtment or by law! to receive sermce of ‘process ‘on |
16 ;ﬁ behalf of such partnersth, corporatzon, association,’ 0r~

Ty - iy

AT~ entzty ot B e e

f2) delwermg a duly e:cecuted COpy thereof to the_ :

v‘-‘*‘»‘:-'f?:-‘prznczpal office ‘or- place of busmess “of the partnersth, K

120 sy corporatwn assomatzon, or entzty to be served or

2100 »:(8) deposztmg such copy n’ ithe: United States mazls, |

:;22‘-' by ’reyzstered: or ,eertzﬂe_d -mad duly»-addressed to such

23* partnersth, corporatwn, '*assoczatwn or. entzty at’ s

Tl

-‘AF.‘ A

24 -pmnczpal oﬁiee or: place of "busméss ! ' SR

L (f) A venﬁed retum by the mdmdual servmg any "



such demand or petition setting forth "the-manne'r of such'
Serwee shall be proof of such service. In the‘ case‘of servme__
by reglstered or certlﬁed mail, such return “shall be ‘accom--

“'panied by the refurn post oﬂice recelpt of dehvery of such’

1

2,

3"

4

5 demand - |

6 R AN_’I‘ITRUST DOCUMENT CUSTODIAN | = »

7 - Swo. 4. (a ) The Asaistant‘AttOrney 'Genei'al'in charge

g -of the Antitrust Division of the Depaltment of J ustice shall

9" des1gna.te an antitrust investigatOr to serve as’ a-ntitrust docy-
© 10 "'ment - custodian, and- ‘such additional'antitl'uet -inyrestigators -

11 'as’ ‘he shall determme from time. to tlme to be necessary to

- 12'"serve as deputies to such’ oﬁieer |

gt b) ’Any person upon Whom any demand is"sn'ed'_ ﬁndell'j |
14 section""3 has been duly served shail deliver such material
(15 to the custedian-'designated ' therein at the' place specified
16 > therein ~(ci" at such other place s stich- custodian thereaftei"

. 17 "may ‘prescribe -’in"wtriting) on the return date spemﬁed in
18- "such demand (or ‘onsuch later date as such’ custodlan may
19 presenbe 1n wrltlng) No such' demandv or’ custodian’ may
20" requlre dehvel i of any documentary material to be made—- '
21 mR (1) at’any place outside the-temtonal jurisdiction
22+ ilof ‘the United States without "theiieonsemi of ‘thie person
237 upon whom such demand was served; or i o
247" i 2) at’ any pIace ‘othér than the pIace at’ ‘which such

.25'~ '- documentary materlal is s1tuated at the t1me of service of :



| 8 |
.,:;1;,_;_. i such demand wuntil the- custodian has. tendered to such
O XaE ,e 1 person (A) a sum eufﬁclent to. defray the cost of trans-

4};33.,»..)1;; portmg such, matenal to the place prescnbed for delivery

lqe 1o OF (B)-~.the _transporta.tmn ~_there0f'to- such-_-pla_ce;atGov- ~
_' -.,5' “54 | ernment expense.
e ( ) -The custodian to whom any documentary matenal

_:;_-.-7,45;.3is 50 ‘delivered shall take . physical possession thereof, and.
iig {-shall be =résp0nsible for the} u.set m'a.d_e: thereof and for the
.:g-ireturn’ thereof pursuant. to this Act The custodian may
‘;io';s;«‘cau-se- the A,preparation of such copies of suéh documentary
.11 - material as may be required for. oﬂiciailiuse by any individual
" 19 Who is entitled under regﬁlatiens which shall be promulga-ted
_13 by, the Attorney General to have access to. such mateual‘ :
4., for exa,mmatlon Whﬂe in the possesswn of the custodlan,.'
15 nlogma.te,n.alnso. produced. shall be ‘available for examination,
16 i_i:;WithQut the ,con'seﬂ{t_ of the persoﬁ -. who }:produced such mate-
17 ; rial, by any individual other:than & duly authorized ofﬁc.er',n"
18 ,‘,:membez;, .or employee’ of 'th.e Department of Jl.lstice.or any
19.-:; antitrust 'agency, provided nothingﬁefe'}t'n shall prevent the
20, ,Attorney General from makmg avazlable the material ‘so°
.21“ Jproduced . for ea;ammatwn by the Oommzttee on the J udzczary"'
22 .of each:House of the Congress,  Under such reasonable termis

23 and condltlons as the Attorney General sha]l prescribe, docu-“'

24 mentary materml Whﬂe in the possessmn .of: the custodlan



9.
1 -shall be available for: examinetion- by the. person who pro-

;:duoed such matenal or. any duly authorlzed representatlve'

1

2

3 of such person _ _ _ A
4 (d): Whenever. any  attorney - has- been designated to .
,-5}.:,appear on hehalff of the United States before any court, grand |
6-jury, or arititrust 'ageney in any case or proceeding ihvolving
'V,any alleged antitrust v1olat10n, the eustodlan may deliver
.8;to such attOrney’ 'such documentary material in the possess1on ‘,
-9 iiof the custodian as such ‘attorney determines to be required "'
10.-for use'in the presentation of such case or. proeeeding on .
11 - behalf of the Umted Statesa Upon the cortclusion of any
12./1such :case’-or proceedmg, such attorney shall retum to the
13 ::;custodlan_-and_ :documentary material so vwlthdra,wn. which
14, has Dot ‘passed into the control of such court' grand jury, |
15 or antxtrust agency through the mtroductlon thereof into the‘
‘}16 record of such case or proceeding. . o .
}117 it (e) ,Upon the completion of (1) theahtit_rust*inves’ti—*
18 -,:;gatioh»?for _‘ fwhich any doeumentary:*meteriai ‘was pr'oduced
19 urxder'f this: Act, and "(27) any case or‘proceedirrg' arising
20, from. .suoh investigatiorr, the. custodian 1sha1'1.“return'1 to’ the |
21 person who produced such matenal all such matenal ( other
22, fthan copies thereof made by: the Department of - J ustice ‘ot

235 any antltrust agenoy pursuant to: subsectlon -(-e)- ( ¢ )) which _
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 Has'not passed into the coritrel of any court, "grehd‘ jury, or
. antitrust ‘agency ‘through the  introduction thereéf into the
- record of such case or proceeding. . | |
o A('f)" Whexi any documentary ma;t_eria’l‘héi_é been produced
“by any person under this Act foruse in any antitrust tnvesti-
gati‘ou,-'and no such ‘.ca's‘e or p‘r‘dceeding arising therefrom.
~ has 'be'en instituted Within a reas‘onable'ti_me after. co‘mpletion'
~of the "e'xamination and’ a-nalysis» of all’ evidence assembled
".in"the course -of such investigation, suchperson shall be

- entitled; " upon -written ‘demand made upon the Attorney

"Geneial'or upon the Assista,nt Attorney General in charge

‘of the ‘Antitrust D1v1s1on, to the return of all documentary‘

matenal (other than ‘copies thereof made by the Depart- -

zi.sectlon (e)) so produced by such person."

(g ) In the event of the death, disability, or lseparation- '

from service in the' Depertmént. of Justice of the custodian
‘of dny documentary material ‘produeed: under any demand
-is.sue_d»’under‘ this Act, or the oﬂi-e_ial-l‘élief'iof»- such custodian

from tesponSibihty for- the',}.cust,c’)dy"‘vand *control ~of su‘ch_ ‘

material, the: Assistant _-;Att,ofney General:in charge of the

Antitrust Division shall prvom'pt]y,} (1) ~designate: ahother

.antitrust’investigator-to serve as custodian thereof, and (2)

transmlt notice in Wntmg to the person who produced such

matenal as. to the 1dent1ty and a,ddress of the successor 50
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11
designated. Any successor so designated shall have with

; rega,rd to such materials all dutles and responsﬁnhtms im-.
posed by this Act upon his predeCessor in- oﬂiee with regard
. thereto, except that he shall not be held-respons1ble-.for any
“default orvt.del;elietionlwhieh occurred ‘before- his designation

- as custodian. -

JUDICIAL PROCEEDINGS -

“SEoc. 5. (a) Whenever any person fails to comply with

“any civil inveStigatiVe demand duly served upon him under
““section 3, the Attorney General; thrdtlgh.:sﬁeh ~officers or -
- attorneys as he may designa,te; may file, in the district court
.of ‘the -Unit_ed States for any 'juidicial!distﬁet n “which such
person"'i'esides, is fouhd; or transacts _bueines_s, and Vs'erv"e_ upon
Sueh person a petition'fof an-order “of such ceurt “for the

| enforcemeht'».-of such’ deinétnd,. eicept_‘i that if such ‘pers‘()n f
'.»-ﬁtrehéectsbusinese in more than one:such district ‘such .peti_'-
" tion shall be filed in the district in Which such-person main-
¥ tains hi's:'principal plaee of ‘business, or.i'n’su'eh other district
-~ in which such person transacts business. as mby ‘he'ag,reed: '

~~ipon by the parties to such petition.

S -3 (b). W1th1n twenty days after the servme of any such

:-demand upon.any person, or at.any tlme before the. return
J »date specified m‘the demand; whichever perwd is ‘shorter,
' such ~person may file, in the district. court of the Umted

States for: the ]udlclal dlStI’lCt Wlthm whlch the oi‘ﬁce of the.
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‘<‘—°'_Ob‘-‘i"'c>‘

10 -
1
12
13
1
| ‘z15s-':.~.‘todianv of "a'ny_ duty imposed upon him by this Act. -+ o0 A

16,

1

20

21, entered shall be subject to :appéalv:pursuant-,tb section -1291

.22

12

- custodian "designated"therein.is situated, and s’erVe--upon such
“custodian a petition. for an order of such oourt modlfymg or
. setting -aside . such demand Such petition shall spemfyA‘
. each’ ground -upon 'whlch the -pétltloner-, relies in. seeking
such. rélief and may be based“upoh- any. .failure of such de-
mand to comply w1th the provisions of th1s Act, or upon

~any constltutlonal nght or pnvﬂege of such person .

(c) ‘At any time:during which any custodian is in cis-

tody or control of any dqcumehtary,ma_terial delivered by any

person-in compliance with ‘any such demand, such person

may file, in the district court of the United States for the |
judicial district within which,zthe:'(-)ﬂ.ice of such: custodian is
éituated,- ar_ld. serve upon such custodian a petition for an
-order. of éuch ‘court requiring the perfdrmam’zéeby.i such cus- -

o(d): “Whenever any petition is ;ﬁlfed n é,n"y“district .court

sof the United States under this section,:such -édurt"shallz have
18, - jurisdiction to hear and ‘determine the matter 0’ presented,

19 -and to enter such.Qrdér or orders as mly be required to carry

into effect the provisions of this Act.~ Any final order so

oof title 28 of the -Uhited States Code.rx -A'ny-f disobedience of
23,. ‘any ﬁnal order entered. under thls sectxon byiany court sha]l""

. 'be punished as a contempt thereof
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CRIMINAL PENALTY

SEO. .' (a) Chapter (3 of t1tle 18 of the Umted States '

'Code (relatmg to obstructlon of Justlce) is amended by add— o
Yimg at the end thereof the followmg new sectlon o

L § 1509 Obstructlon of antltrust 01v1l process

o “Whoever W1th mtent to av01d evade, prevent or Ob' :

[SL VI

struet eomphance in Whole or in part by any person Wlth- -

any “civil mvestlgatlve demand made under the Antltrust' :_
Civil Process Act, willfully removes from' any place, con-

ceals, withholds, destroys, mutilates, alters, or by any other

‘means falsifies any documentary material in the possession, -

‘custody or control of any person which is the subject of any .

such demand duly‘ser\‘ied upon any person shall be fined not :

more than .&1.35,‘000} or imprisoned not 'more”thanv five 'years,._ '

or both.” | o - | |
(b) The analysis to such chapter is amended by msert-

ing at the end thereof the followmg new 1tem

SAVING PROVISION

SEo. 7. Nothing contained in this Act shall impair the

'authority'ef the Attorney General, the Assistant Attorney
" General in charge of the Antitru_st Division of the Depart-
“ment of Justice, or e,ny antitrust investigator to (a) lay be--

fore any | grand. jury ‘impaneled hefere -_hany, distl"iet' c'eurl_'t of -



D W N e

Qo

14

the United States any evidei;ce concerning any .alleged anti-

trust violation, A_ (b) invoke the power of any such court to

'."6omp'e1 the ‘vprloduction",of any. evid_eh'cé' before any ."sAuch

graﬁd Jury, or (c) ‘vin.stit'ute any proceeding fdr th}ie; én_fgrce-

ment of any order or process issued in execution of such

-power, or to punish disobedience of any such order or process

by "any pevrs‘on.'-
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