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INDIAN TRUST FUND MANAGEMENT

WEDNESDAY, AUGUST 12, 1992

U.S. SENATE,
SeELECT COMMITTEE ON INDIAN AFFAIRS,
Washington, DC.
The committee met, pursuant to other business, at 9:35 a.m., in
room 485, Russell Senate Office Building, Hon. Daniel K. Inouye
(chairman of the committee) presiding.
Present: Senators Inouye, Wellstone, and Daschle.

STATEMENT OF HON. DANIEL K. INOUYE, U.8, SENATOR FROM
HAWAIIL, CHAIRMAN, SELECT COMMITTEE ON INDIAN AFFAIRS

The CHairmAN. This morning the committee meets in its over-
sight capacity to receive testimony on the management of Indian
trust funds by the U.S. Government.

The matters we address this morning have been the subject of
extensive study and evaluation over the years. It is an area fraught
with controversy, and one which will require our sustained atten-
tion and efforts if the problems identified by the most recent re-
ports and studies are to be effectively resolved.

Toward that end, Vice Chairman McCain and I have written to
the Secretary of the Interior, the Director of the Office of Manage-
ment and Budget, and to the Assistant Secretary of Indian Affairs,
making clear the intent of this committee to work with the admin-
istration in assuring a cautious, deliberate, and methodical ap-
proach to the resolution of longstanding problems.

The funds that are held in trust by the U.S. Government for the
benefit of Indian tribal governments and individual Indians derived
from a number of sources. These funds include those revenues de-
rived from the management of forestry resources on Indian lands;
lands that lease for grazing purposes; lands leased for mineral, oil,
and gas exploration; from other rents and leases; as well as from
the ownership of lands by tribal governments or Indian allotees.

The management of these Indian trust funds, pursuant to the
Chief Financial Officers Act of 1990, is the responsibility of the
chief financial officer of the Department of the Interior. However, 1
am pleased to report that the Office of Management and Budget
and the Executive Office of the President has undertaken an im-
portant role in assisting the Interior Department and the affected
beneficiaries in addressing trust fund management issues and the
development of a long-range strategic plan to resolve outstanding
problems.

This morning our hearing is organized in a manner that is de-
signed to help the committee understand the nature and scope of
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the problems that have been associated with the management of
Indian trust funds in the past, to secure an understanding of what
measures are being proposed to address those problems, and what
we can anticipate in the future in terms of general tribal involve-
ment in the management of Indian trust funds.

I am most gratified that the President of the United States has
committed some of the highest officials of the Office of the Prest-
dent to this effort, and the committee looks forward to the testimo-
ny of the deputy director for management of the Office of Manage-
ment and Budget.

QOur first witness this morning is a Member of the U.S. House of
Representatives, chairman of the Subcommittee on Environment,
Energy and Natural Resources of the Committee on Government
Operations who somehow, despite the many constraints on his time
and that of his subcommittee, has taken upon himself a leadership
role over the past several years in the persistent pursuit of a reso-
lution to the serious problems identified by his subcommittee in its
oversight capacity.

The report of his subcommittee, along with the recently pub-
lished report of the General Accounting Office, assists us greatly in
understanding the nature and scope of the problems assoctated
with the management of Indian trust funds.

Before I introduce him, I want to pledge to him and to his col-
leagues that the members of this committee are committed to car-
rying forward and building upon the important work that he has
done.

You have performed a great service to the Indian nations and to
the Indian people, and so I call upon the Honorable Mike Synar,
chairman of the Subcommittee on Environment, Energy and Natu-
ral Resources of the Committee on Government Operations, and his
colleague on that committee, the Honorable Collin Peterson.

STATEMENT OF HON. COLLIN C. PETERSON, [.S. REPRESENTA-
TIVE FROM MINNESOTA, MEMBER, HOUSE COMMITTEE ON
GOVERNMENT OPERATIONS, ACCOMPANIED BY MIKE PETER-
SEN, CPA. RED LAKE BAND

Mr. Corrin PETERSON. | would like to have Mike Petersen from
the Red Lake Band join me if that would be all right.

The CHaigmaN. Fine.

Gentlemen, welcome. I thank you very much for being here this
morning.

Senator WEeLLsTONE. Mr. Chairman, 1 won’t interrupt—just
simply a warm hello to fellow Minnesotans. Glad to see both of you
here and look forward to the testimony of Congressman Peterson.

Mr. CoLLIN PerersoN. Thank you, Mr. Chairman and Senator
Wellstone. We appreciate your calling this hearing and appreciate
your letting me appear before you today.

I am Collin Peterson. I represent the Seventh District of Minne-
sota. On behalf of my constituents, primarily the Red Lake Band of
Chippewa Indians, I'd like to relate to you some concerns about the
serious lack of trust fund accountability and to express my commit-
ment to work with yvou to solve this crisis.
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Also, before I go any further 1 want to associate myself with the
things that my colleague, Mr. Synar, is going to say.

[ serve ou the Government Operations Committee on the full
committee. 1 do not serve on his subcommittee, but I have been in-
volved with some of his hearings and have attended some meetings
and want to commend him for all of the work that he has done on
this issue.

Appearing with me at the table is Mike Petersen, who is the
tribal CPA for the Red Lake Band. I'd like to make some introduc-
tory comments and then, with your permission, if Mr. Petersen
could explain some specifics, I'd appreciate that. He'll tell you
briefly about some of the Government’s failure to account for the
Red Lake tribal trust funds and the tribe’s demonstrated compe-
tence to do so.

I will conclude with a recommended solution to enhance the Gov-
ernment's ability to fuifill its trust responsibility to the Red Lake
Band and to other tribal governments.

The chairman of the Red Lake Band, Gerald F. Brun, and the
tribal secretary, Bobby Whitefeather, are unable to attend and
have asked me to express their regrets to you, Mr. Chairman.

The committee is very familiar with the common problems asso-
ciated with the BIA record of trust fund mismanagement. Thanks
to a detailed report prepared by the Subcommittee on Energy, En-
vironment and Natural Resources of the House Government Oper-
ations Committee chaired by Congressman Synar of Oklahoma-—
and this committee has additional background as a result of your
landmark work on the Special Committee on Investigations.

Mr. Chairman, I am aiso a certified public accountant and have
some background in this area, and I have kind of taken a special
interest in working with the tribes to resolve the trust fund prob-
lems in a way that will help promote tribal self-determination and
adherence to strict fiduciary standards.

I believe that we in Congress can work with the tribes to accom-
plish this goal.

The unremitting tenaciousness of the Red Lake tribal leadership
to get nothing more than an accurate accounting of its funds from
its trustees, the United States, parallels the efforts of this commit-
tee.

The Red Lake Band has had detailed, direct experience in trust
fund accounting during the last 10 years. This experience has re-
sulted in arx understanding of the BIA accounting systems and its
deficiencies.

At this time, Mr. Chairman, if I could, I'd like to call on Mike
Petersen for some brief explanations of their situation, and then
I'll conclude when he is finished.

The CHAIRMAN. Mr. Petersen.

STATEMENT OF MIKE PETERSEN

Mr. Mike PETERSEN. Good morning, Mr. Chairman and Senator
Wellstone.

The Red Lake people have always been quite independent, as
documented in their history, and very adamant about protecting
their sovereignty and what they enjoy today has been the benefit of
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the chiefs 100 vears ago where they did not comply with the Gener-
al Allotment Act, vet they retained the reservation owned in
common by all members of the Red Lake Band to proteet their sov-
ereignty and their jurisdiction.

Most recently in the last 10 years they have been very concerned
and have spent an inordinate amount of time that wasn't necessary
in behalf of the beneficiuries of the trust. It should have been pro-
vided for and accomplished by the U.S. Government in the account-
}ng for, investment, collection, and disbursement of their trust
unds.

On January 29, 1981, the tribe passed a reselution asking for an
accounting of its funds frum the U.S. Government.

About 1% months later, we received a single, plain piece of
paper, hand-written, with single amounts for each of the balances
of the various trust funds owned by the Red Lake Band of Chippe-
wa Indians.

I had been recently employed by them to help them with some
other accounting matters, and I was professionally astounded by
the accounting, if you will, that was furnished by the U.S. Govern-
ment.

The tribe passed another resolution then, upon my recommenda-
tion, requesting an accounting, financial statements prepared
under generally accepted accounting principles on a quarterly
basis, reflecting the receipts, disbursements, transactions of their
trust funds so they could look them over and see if their moneys
had been collected and accounted for and invested.

Well, the next accounting was some copies of some manual con-
trol cards that the Bureau had-—another accounting system that
the Bureau had.

We made another request. Then we received a copy of some auto-
mated financial statements.

Over the course of the next year we received several ‘“‘account-
ings,” none of which came close to even satisfactorily accounting
for Red Lake Band’s trust funds held by the U.S. Government.

Early in 1982, in a meeting with the regional audit manager
from Denver, CO, for the Office of Inspector General, Department
of the Interior, we made a request to him, and we made the asser-
tion that we felt that Red Lake Band’s funds were materially un-
derstated.

Their office went down to Albuquerque, NM, and in June 1982
issued a memorandum audit report that supported the tribe's as-
sertion that their funds were understated by several hundred thou-
sand dollars.

The Bureau promised that they would take care of that within a
year and give us an accounting, and so forth and so on.

I am not here to try and recant the history of the Bureau’s abject
failure in trying to fulfill its fiduciary responsibilities. I'm trying to
lay the foundation of what the Red Lake Band has been through in
the last 11 years so you can gain an appreciation of their frustra-
tion.

In August 1983 the Red Lake Band filed a complaint in Federal
District Court trying to get accounting for its funds. As part of that
litigation, the Federal District Court in Minneapolis ordered the
Bureau of Indian Affairs to hire its own independent CPA firm—



I
!)

they issued the RFP, they hired their auditors—to audit a 16-year
period of time of the Red Lake Band’s funds.

That audit was completed in September 1984 and audited the fi-
nancial statements from July 1, 1968, through March 31, 1984, and
reflected a positive adjustment that was made in those financial
statements of $811,468.

That was then furnished to the Federal judge in October 1984,
and the Deputy Assistant Secretary for Operations at that time
stated to the judge that an audit is just a management tool and the
Bureau—who, by their own admission, has, in history, failed to
ever reconcile funds—said they needed to review the audit report
for its accuracy.

The Federal judge allowed them 30 days to get back to him.

In May 1985 they had not yet got back to him, and the Federal
judge ordered that all funds be transferred over to the Red Lake
Band of Chippewa Indians.

The Bureau contested that. We are still in Federal District
Court. That case is not resolved yet.

We're just asking the Government to perform. We're not looking
for money damages—just asking them to perform.

More than 4 years after the Federal district judge allowed 30
days for the Bureau to review the audited financial statements for
their accuracy, the BIA secretly transferred $1,231,000 of certifi-
cates of deposit that were in the name of the Red Lake Band of
Chippewa Indians to the pooled investments contained in the indi-
vidual Indian moneys account. They didn’t even have the courtesy
to let the chairman know that they were doing this.

Senator WELLSTONE. Excuse me, Mr. Petersen. What was the
date? When was this?

Mr. Mike PETERSEN. November 25, 1988, Based on a recommen-
dation of the now director of Office of Trust Fund Management,
Jim Parris, faxed his recommendation to the area director for his
review and approval. His approval was given the same day and
faxed back the same day to Albuquerque, NM. And they trans-
ferred out of the name of the Red Lake Band $1,231,000 of certifi-
cates of deposit that were in the name of the Red Lake Band and
put them in the pooled investment account for individual Indian
moneys.

Coincidentally, that’s where at that time—we have been told and
believe that that’s where all the worthless investments that had
been made by the Bureau of Indian Affairs were also transferred,
because in the pooled account no individual Indian owns any one
specific investment. In tribal funds they do, but not on the individ-
ual side. They are pooled.

Today the Bureau is still carrying those investments at face
value, as far as I know, and have not acknowledged the losses of
those investments.

When we discovered that transfer in January 1989, when we re-
ceived the monthly report—which Red Lake did not put much cre-
dence in to begin with, but we kept an eye on them—that signifi-
cant reduction was noticed, and we called the area director and
asked him what was going on. He indicated to us that he didn’t
know, we’d have to talk to Jim Parris in Albuquerque, NM.
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In March 1989 the tribal treasurer and myself flew down to Al-
buquerque to receive an explanation for this transfer. We spent
three days going through the work papers of the Bureau of Indian
Affairs that supported their adjustment and transfer of these
funds, and we met with Mr. Parris upon conclusion of that and
convinced him with additional source documentation, based on gen-
erally accepted accounting principles, that the money should be re-
stored to the band-—at least $400,000 immediately and all of it
eventually.

After another lengthy review, Jim Parris recommended to the
area director in Noveniber 1989 that those funds be restored. They
ultimately were restored on April 23, 1990—without any benefit of
interes* earnings on them, I might add. That just happened to be
the day before Congressman Synar's second hearing on Indian
trust funds, which was April 24.

The Red Lake Band has provided testimony to all four of Con-
gressman Synar's hearings, and would like to acknowledge his ef-
forts in trying to correct the problems.

We received almost $400,000 back. We want the rest of our
money back acknowledged by independent reports issued by CPA's
hired by the Bureau as of March 31, 1984.

The Red Lake Band also has submitted a contract to audit its
trust funds from March 31, 1984, through September 30, 1992, to
calculate what is due the Red Lake Band today and have that at-
tested to by independent CPA's hired by the tribe, so the tribe is
the client. The tribe has direct access to the audit firm.

Once those funds are audited under generally accepted account-
ing principles, consistent reporting standards, and held to the same
exacting fiduciary standards as a private trustee, the Red Lake
Band is very interested in having their money placed with another
custodial private financial institution that is subject to regulation
of the Comptroller of the Currency and the exacting fiduciary
standards and the real-world principles that every American
should expect from its trustee.

I don’t think it is fair to ask the Indian people to accept back an
amount of money that the Government couldn’t account for for the
past number of years and say to them, “Well, we finally acknowl-
edge that we collected $1,000 for you 20 years ago, so here is your
$1,000 back.”

I don’t think any American should be expected to accept that.

The CHAIRMAN. Mr. Petersen.

Mr. MikE PeTERsEN. Yes?

The CHAIRMAN. You spoke of a response to your first inquiry,
and that response was hand written. When was that?

Mr. MIke PererseN. That was received in March 1981.

The?CHAIRMAN. And approximately what was the value of the ac-
count?

Mr. Mike PerErseN. Totally, there was positive and negative
numbers. I couldn’t understand how you could overdraft the U.S.
Treasury account, but there were negative balances in there. It was
a little over $3 million, I believe, net.

Tgle CHAIRMAN. A report on a $3 million account was handwrit-
ten:
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Mr. Mikg PeTERrsgEN. Correct, with one balance for each of the
separate appropriation accounts for the trust funds. Handwritten
on a single, plain piece of paper.

The CHAIRMAN. And you spoke of valueless investments that
were in the books at face value. What sort of investments are we
speaking of?

Mr. Mike PETERSEN. Investments that were made by the Bureau
of Indian Affairs where they thought they were buying certificates
of deposit in a credit union when, in fact, they bought shares of
stock. Moneys transferred to a bogus financial institution, set up by
a high school dropout that was later convicted of a felony to the
tune of over $7 million in 2 months.

The CHalrMAN. Come again?

Mr. Mike PETERSEN. Yes; that’s correct. A high school dropout, in
conjunction with some other deposit broker or brokers, set up in
Kansas City, MO, in Mark Twain Bank, an account called Oak
Park Community Credit Union.

Now, there was an Oak Park Credit Union in Kansas City, MO,
at the time. But they changed the name a little bit, set up an ac-
count in Mark Twain Bank, called up the Bureau Branch of Invest-
ments that accepted bids every Tuesday over the phone and said,
“We'll give you 11.75 percent on $2 million.” No one bothered to
check out the validity of the financial institution or the credibility
of their FDIC number, and they wired $2 million to this bank ac-
count in January 1984, I believe.

Evidently the person got a little bolder and within the next 2
months called them up and got another $5 million.

I don’t know how the U.S. attorney or somebody stumbled upon
this, but they did. This individual had transferred out all but about
$2 million of that money.

Primarily, all of those investments, Senator, were made in the
name of tribal trust accounts in the name of specific tribes. There
were some of them that were pooled investments under this IM
pool, but the majority of them were investments made in behalf of
specific tribes for their trust accounts.

In the transcripts of the trial on this individual, the then head of
the trust fund office in Albuguerque was asked, “How is it that
today, of those $5 million in losses, why are they all residing over
an IIM? Why did you make the tribes whole?” In essence, the indi-
vidual Indians will some day probably have to eat that loss.

The answer given was for administrative expediency-—under
oath. I don’t know what that means, but I do know that no individ-
ual Indian receives a listing of investments on their account. They
don’t even get a listing of their statement. They don’t even get
periodic statements.

The CHAIRMAN. Even to this day?

Mr. MIkKe PETERSEN. Even to this day, Senator.

Mr. Chairman, I have to go make a vote, so I would just like to
conclude.

They have made a recommendation—the Red Lake Band resolu-
tion—agking for the authority to manage their own money in light
of the failure of them to get accounting and decent management,
and I, frankly, concur with that if we can’t get to the bottom of
this any other way.
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Again, | want to thank you very much for letting me be with you
today and for listening to Mr. Petersen.

The CHAIRMAN. | thank you very much.

Mr. PerersEN. Mr. Wellstone, we appreciate your being here.

The CHAIRMAN. Thauk you very much, Congressman.

Mr. Mike PeTeErRSEN. On behalf of the Red Lake Band, I'd like to
extend our appreciation to Congressman Peterson who, since being
elected to Congress in 1990, has been very diligent and exhaustive
in his efforts to try and help the Red Lake Band and his other con-
stituents and all tribes, in general, receive an accounting from
their trustee.

The CHAIRMAN. Senator Wellstone.

Senator WELLSTONE. Just two points, Mr. Chairman.

First, I would like to thank Congressman Peterson.

Mr. Petersen, the first point is this is kind of ironic, because, as
Mr. Petersen knows, we have struggied here to try and just get an
appropriation of $500,000 for potable water and to get a decent
water system hooked up. At the same time, you find out that the
people at Red Lake have resources invested in their name, but they
don't know what is going on, they are not kept informed. It is just
such a bitter irony. I guess that’s my first point, which I think
probably does indicate the importance of seif-determination, of
people having more control over their own resources.

But there 1s more than that, Mr. Chairman. I think Mr. Petersen
did an excellent job. I think maybe the heart of the matter is ac-
countability. I would very much like to work with you, Mr. Chair-
man, on the kinds of initiatives we might take here in the commit-
tee to deal with what I think is a very, very, very serious problem.

Mr. Mike PereErseN. I'd just like to add, Senator, that Senator
Wellstone also has provided a lot of support, but we also have had
another crucial matter at Red Lake of just getting adequate drink-
ing water, which even supersedes at the present time receiving an
accounting for our funds. Senator Wellstone has been exhaustive in
his efforts trying to get——

Senator WeLLsTONE. Well, it is back in conference committee, so
we'll see what happens.

The CHAIRMAN. What is the status of the lawsuit?

Mr. MiKE PeETeERSEN. In May 1988, the Federal judge in St. Paul
who passed away last winter ordered the Bureau of Indian Affairs
to hold an evidentiary hearing in regard to the management of Red
Lake trust funds. We are still waiting for the holding of that evi-
dentiary hearing.

We were trying to get the Government to perform. It initially
started because the Federal Government also has a fiduciary re-
sponsibility to manage a saw mill on the Red Lake Reservation
under the 1916 Red Lake Forestry Act for the benefit of the Indian
people, whose receipts and disbursements have been deposited in
trust accounts over the past 60 or 70 years.

In October 1982, the Red Lake Band refused to rubberstamp a
budget prepared and submitted to them by the Bureau of Indian
Affairs to authorize the Bureau to expend Red Lake funds.

They ignored that resolution and continued to spend Red Lake
trust funds without proper authorization, to the tune of about
$650,000, until August 1983 when the tribe entered Federal district
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court and received an injunction to enjoin them from any further
erosion—unauthorized erosion—of Red Lake funds.

We were just trying to get an accounting, trying to say, “Govern-
ment, you really can’t spend Red Lake money without Red Lake’s
authority.” These aren't appropriated dollars. These are moneys
from whatever resources have been left to the Red Lake Band by
the United States.

The CHasRMAN. I have been told that if the tribe should assume
the management of the fund, that such management would be sub-
ject to the superintendence of the Comptroiler of the Currency. Is
that correct? How would that work?

Mr. MiIke PETERSEN. By placing it in a financial institution that
is subject to the regulations of the Comptrolier of the Currency. I'm
not an expert in that area, but there are experts out there. It is not
too tough to find a financial institution that’s subject to title 12
Code of Federal Regulations and the Comptroller of the Currency.

The Bureau of Indian Affairs trust fund management has been
totally unregulated, unaccounted for, by their own admission. They
are not subject to the Comptroller of the Currency, Securities and
Exchange Commission, Resolution Trust Corporation, Pension Ben-
efit Guarantee Corporation. We've got a lot of regulatory bodies out
there, none of which are looking into this $2 billion bank.

The CuairMAN. I thank you very much, sir.

Mr. Mike PETERSEN. Thank you.

The CHAIRMAN. We appreciate it.

Our next witness is the Director of Civil Audits, Accounting and
Financial Management Division, General Accounting Office, Jef-
frey C. Steinhoff, who will be accompanied by Robert Wagner,
senior accountant, and Thomas H. Armstrong, assistant general
counsel.

Welcome, sir.

STATEMENT OF JEFFREY C. STEINHOFF, DIRECTOR, CIVIL
AUDITS, ACCOUNTING AND FINANCIAL MANAGEMENT DIVI-
SION, GENERAL ACCOUNTING OFFICE, ACCOMPANIED BY
ROBERT W. WAGNER, SENIOR ACCOUNTANT AND THOMAS H.
ARMSTRONG, ASSISTANT GENERAL COUNSEL

Mr. STeEINHOFF. Thank you very much.

I am pleased to be here today to discuss efforts by the Bureau of
Indian Affairs to account for the Indian trust funds.

I have a detailed statement which 1 would request be entered
into the record and will summarize my remarks.

The CHAIRMAN. Without objection, so ordered.

Mr. SteiNHOFF. BIA faces serious pervasive financial manage-
ment problems that go back decades. There is no shortage of audit
reports and management studies which detail a litany of problems
with trust fund financial management. BIA has not properly car-
ried out its fiduciary responsibility, and thus has lost credibility
with the account holders.

For years BIA has acknowledged these problems, but what has
always been lacking in the past has been meaningful action that
gets to the root cause of what is wrong.
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Some of the problems are external to BIA, such as the need for
accurate and complete land record and MMS royalty reporting, but
the bulk are internal. Accounting systems are poorly designed, and
oftentimes have been improperly and inconsistently implemented.
Internal controls are weak, and operating practices and procedures
oftentimes have not been developed, standardized, and/or properly
carried out.

There have been recurrent reports of staff shortages and un-
trained staff. Basics, such as proper transaction processing and rec-
onciliations, have oftentimes been lacking.

These are some of the things that have led to the inclusion of the
trust fund on OMB's high-risk list.

On the positive side, there has been an ever-growing recognition
of the s=riousness of the problems, and efforts are underway to ad-
dress them. But a lot remains to be done and the current interest
in solutions must be sustained.

The ongoing effort to reconcile the trust fund accounts is a case
in point of the difficult challenges BIA faces today. The magnitude
of this undertaking is tremendous.

Think of trying to determine the correct balance of a personal
bank account that has been active for 10, 20, 30, 40, 50, or more
years, that includes many low-dollar value amounts, and that is re-
plete with accounting errors which were not reconciled and correct-
ed along the way. Then think about trying to determine the correct
balance when many of the supporting records cannot be found.
And then multiply this by 300,000 accounts.

This is just one challenge BIA faces.

Reconciling the accounts, which has received lots of focus in the
past few years, has never been a solution to the problems that gave
rise to the breakdown in trust fund accounting.

Once an account balance has been agreed to, it must be kept cur-
rent or BIA will just be revisiting this problem over and over
again.

BIA now needs to reevaluate key program objectives and how to
achieve them. Now is the time to rethink the basic concepts under-
lying the trust funds and BIA’s fiduciary role. All reasonable op-
tions should be considered.

Getting to the root cause will require the tie to other parts of In-
terior whose input impacts trust fund accounting, such as BLM and
MMS, as well as the full participation of the Indian account hold-
ers. It is their money. BIA cannot do this job alone and should not
be expected to.

It is also imperative that BIA effectively implement the concepts
of the CFO Act of 1990 which mandates broad financial manage-
ment reform.

Out of this must come a cohesive, strategic plan that everybody
agrees to and that is doable, and people then must be held person-
ally accountable for resuits.

In closing, I am most encouraged by recent actions by OMB, Inte-
rior, BIA, and the tribes to open communication lines and to work
together to develop a consensus as to what is needed.

Today I sense, for the first time—and my experience in this goes
back to the late 1970’s—viable potential for meaningful reform; but
thits must be sustained and built upon, as there is a long way to go.
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Mr. Chairman, this concludes my summary remarks. We would
be pleased to answer any questions you may have at this time.

[Prepared statement of Mr. Steinhoff appears in appendix.]

The CHaIRMAN. Thank you very much.

In your prepared statement you indicated that there is about $12
million in potential trust fund losses, apparently due to BIA invest-
ments over and above the insured levels in savings institutions.
And you further confirm $4 million plus interest in losses that
were not federally insured.

Is anything being done to correct this?

Mr. SteiNHOFF. This has been an area where BIA has moved
very, very slowly. I believe it was—I think I've got the letter
here—January 13 of this year we wrote a letter to Chairman
Synar. The letter talked about things that I had addressed on May
20, 1991, during oversight hearings that involved the $4 million.
Thesc(ie were investments over and above the limits that were in-
sured.

We are basically saying that legally the Government should
make the trust funds whole here.

Recently I believe there were actions in the House to put $4 mil-
lion in BIA’s appropriation for this purpose.

These are the type of things the previous witness, Mr. Petersen,
was talking about. Where there have been losses in the past, there
has not been a clear-cut policy for advising the account holders of a
loss. They have had to oftentimes find out secondhand, which sort
of diminishes any trust they have in BIA’s stewardship. And then
it is oftentimes a very long process to make the account whole.

These were cases where, through BIA’s own fault, these monies
were not properly protected.

The CHalRMAN. Your statement also indicates that over $1 mil-
lion worth of uncashed checks dated on or before September 30,
1989, have been canceled.

Mr. STRINHOFF. Right.

The CHAIRMAN. Is any effort being made to locate the recipients?
How large were these checks?

Mr. SteiNHOFF. | think that they varied across the lot. I don’t
think we’ve got a listing that shows amounts by check. My gut feel-
ing is there are probab%y a lot of fairly small dollar amounts, and
they are probably mainly IIM accounts, but I couldn’t say for sure.

A law was passed in 1989, that basically required, if a check was
stale dated by over 6 months, Treasury would clear that check off
the books. You would then have to reissue the check to make pay-
ment.

Let’s say, for example, you are a contractor with the Defense De-
partment and you were issued a check. You lost track of that
check, and that check was, in fact, closed out when it reached the
6-month mark. You went to cash it and found it was a stale dated
check. You would go back to the Defense Department and say I
have a valid claim, I'd like another check, and they would reissue
the check.

In BIA’s case, the Bureau, as a fiduciary, has got the responsibil-
it)i gor going back and determining which checks have heen can-
celed.
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As of your July 2 hearing. nothing had really been done at that
point in time. BIA had inquired of Treasury as to the account hold-
ers, the people whose names were on the check. But Treasury only
has the check number and the date, and not the name.

BIA is now starting. 1 believe, to go back over its records. They
have promised, I think by September 30 or some date around there.
to provide a fuil accounting.

But what this is going to require is for BIA go through volumi-
nous records to try to determine and match up check numbers with
names and determine which checks were, in fact, canceled.

And these things become very hard because BIA has difficulty
just carrying out its day-to-day responsibility—a lack of trained
staff, the numbers of people, just the volume of paper and the fact
that the,r systems aren’t very efficient.

So they are fighting many, many fires, and then something like
this is on their doorstep. Oftentimes they do not react very well, in
part because a given problem doesn’t receive a high enough priori-
ty, but also in part because they have a very difficult challenge of
just doing the business day-to-day.

The CHAIRMAN. You were here when Mr. Petersen described the
problems of the Red Lake Band of the Chippewa. Are you familiar
with that?

Mr. STEINHOFF. I'm not familiar with all the specifics he talked
about. I would say that the type of experience he related gets back
to the fact that the Government has never properly carried out its
fiduciary responsibility, and account holders should expect to re-
ceive a full accounting. If an account holder has a question, they
should expect to be provided the documentation, the full backup,
and for somebody to professionally explain to them what the story
is.

I mentioned my involvement in the late 1970¢'s and early 1980’s,
when GAO audited trust fund accounting. We found the type of
things then we see today-—a lack of accountability for the funds, a
lack of clear expertise in investing, and really a lack of meeting
what a fiduciary would be expected to meet as a basic minimum
standard.

So while I can’t address Mr. Petersen’s specific case and experi-
ence, I would say the type of things that he talked about are believ-
able under the type of system BIA has had.

The CHatrMAN. Under the general and accepted practice of ac-
counting, is it usual to have valueless accounts still listed on the
books at face value?

Mr. StEINHOFF. No; you would go through your books and you
would remove those. You would adjust the accounts.

The CHAIRMAN. Senator Daschle.

Senator DascHLE. I have no questions at this time, Mr. Chair-
man. Thank you.

The CHAIRMAN. Mr. Steinhoff, because of the complexity of this
matter before us, may we submit to you questions, sir?

Mr. STEINHOFF. Very fine, sir.

The CHAIRMAN. Thank you, sir.

Mr. StEINHOFF. Thank you.
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The CHairMAN. Our next witness is the Deputy Director for
Management of the Office of Management and Budget, the Execu-
tive Office of the President of the United States, Frank Hodsoll.

Mr. Hodsoll, welcome, sir.

STATEMENT OF FRANK HODSOLL. DEPUTY DIRECTOR FOR MAN-
AGEMENT, OFFICE OF MANAGEMENT AND BUDGET. EXECU-
TIVE OFFICE OF THE PRESIDENT OF THE UNITED STATES

Mr. HobsoLL. Thank you very much, Mr. Chairman.

The CHairMaAN. As I indicated in my opening statement, I thank
you very much for the leadership role that your office has as-
sumed.

Mr. HobsoLL. Thank you, sir.

It is a pleasure to be here before you, and I thank you and the
committee for taking the time to look into the issue of the trust
funds, which is an important one, as the previous witnesses have
already set out.

Let me just say, if I could, I'd like to submit my statement for
the record, and I would summarize.

The CHaIRMAN. It will be made part of the record, like all testi-
mony, sir.

Mr. HobsoLL. Thank you very much, Mr. Chairman.

I think that 1 would start, in summary, by saying OMB gets into
these kinds of issues through our responsibilities for management.
As is mentioned in my statement, we set up a system for identify-
ing those areas that are of the highest risk to the Federal Govern-
ment, and then we set up SWAT and review teams, in addition to
other measures, to try to address those.

We put into the budget our request for the budget—in 1993, for
example, $2 billion specifically to address these kinds of problems.

Now, turning specifically, if I might, to the Indian trust funds. I
think one of the points I should make, Mr. Chairman, is that if one
looks at the 99 high-risk areas, 3 of them are associated with the
BIA, and 2 of the 13 which record insufficient progress being made
}n r;lecent years are in the BIA. One of those involves the trust
unds.

Why has there been so little progress? In my opinion it is not be-
cause there are not good ideas out there. Jeff Steinhoff and other
folks have come up with a variety of good ideas over the years.

I believe that the problem is because the parties involved, the
people involved, haven’'t made, in effect, a compact to bring solu-
tion to these problems over time, stick with it, move forward
through the forest, and arrive at a conclusion.

I underscore the word “compact,” because fixing management,
unlike providing budget numbers or legislation, requires time. It
involves hundreds of people, their leaders, and their direction.

Therefore, my principal proposition to you, sir, today would be
that we join together on a course and stick with it. I believe this
must include the Congress, as well as the executive branch; OMB,
as well as the Office of the Secretary of the Interior, as well as the
Bureau of Indian Affairs. I believe it must include representatives
of Indian communities as beneficiaries, as well as the Federal Gov-
ernment as trustee.
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We believe that we have made a start in recent times on this.
We have been meeting with the Inter-Tribal Monitoring Associa-
tion, who will testify before you shortly, yesterday and the day
before, as well as before. We Kave discovered that we agree-—that
is, between the administration and the Inter-Tribal Monitoring As-
sociation—on much more than we disagree. And the disagreements
go more, I believe, to feasibility than to substance—feasibility and
technique than to substance.

I would call your particular attention to pages 7 and 9 of my pre-
pared testimony where I summarize the points of agreement and
the points of commonality.

I think if I were to just mention a couple of those, it would be,
first, that we must ensure not only reasonable reconciliation and
audit of the collections, investments, and distributions of the trust
funds, but that we must also, where feasible, verify that the trust
funds’ collections were what should have been collected under set-
tlement agreements, leases, and permits, and that these collections
were properly deposited to the appropriate tribal accounts.

Where moneys are owed, they must be paid, whether in or out.
Reasonable reconciliation and audit of the collections, investments,
and distributions of the trust funds are needed, and a means estab-
lished for adding or subtracting from balances as adjustments are
madctle. Without that, you have no foundation on which to go for-
ward.

I would note, Mr. Chairman, there is a significant difference be-
tween the tribal accounts and the individual accounts. I think that
we should go through and reconcile and audit each of the 2,000
tribal accounts, but we will have to come up with a different
system for the individual accounts.

Indian land records have been mentioned—in particular, chain of
title records and fractionated interests. If we are to solve this prob-
lem, we must deal with those, even though some of these records
exist outside of BIA.

As we proceed with the matters that should be reconciled across
the board, we also need to make progress now. As I point out in my
written testimony, it will take us until 1994 or 1995 to do the rec-
onciliation and audit of the tribal accounts.

In the meantime, it seems to us we must move forward with rec-
onciliation and audit of the settlement agreements, which are rela-
tively easy to spot, and determine whether or not they were record-
ed in the right amounts to the right tribes, and whether interest
was accrued thereon as should have been over a period of time.
Those amounts, by themselves, are 70 percent of the tribal ac-
lcouni;z;., and it seems to me we ought to start to get that done quick-
y.
We are also open to the idea of some pilots to look at how one
might deal with other amounts coming in to the trust fund.

Finally, Mr. Chairman, we have, as I say in my prepared state-
ment, enumerated four specific steps that we would undertake over
the next months to get started. I won't repeat those here, in the
interest of turning to your questions. But I would set out, I think,
one last procedural point and then one last word.

The procedural point is this: Eloise Cobell of the Inter-Tribal
Monitoring Association wrote me on August 10 suggesting that



15

there be a meeting of representatives from Congress, the executive
branch and the tribes to get everyone to buy in to a long-term
effort on these accounts.

We agree, Mr. Chairman, and I suggest in my testimony that
perhaps you, Senator McCain, and others could help us arrange
such a meeting in mid-October. We expect that we will have some
fairly significant detail hopefully agreed to by that time.

BI}A‘inally, I would like to say a word about the leadership of the

They and their predecessors have been beaten up over the
years—in many cases, in my view, deservedly so. Let me say here
on the record that Eddie Brown and Dave Matheson also deserve
some credit for dealing with what is a very difficult problem. It was
their efforts that were instrumental in reforming BIA accounting
systems in Albuquerque, which is the SWAT team that I described
in my prepared testimony that is, we think, largely fixed now. And
they have cooperated fully in our SWAT team on the trust funds.

They are working hard, Mr. Chairman. They need our support.
But we must all insist and not tolerate anything less than the
highest standards.

Thank you, sir. I am open to questions.

[Prepared statement of Mr. Hodsoll appears in appendix.]

The CHAIRMAN. Thank you very much, Mr. Hodsoll.

In your remarks you indicated that it would be necessary to
adopt a procedure or plan or system and stick to it. Are these
meetings that you are now chairing involving the Interior Depart-
n}ent‘?, GAO, and the Indians part of the process to develop this
plan?

Mr. HopsoLL. Yes, sir; let me, if I could distinguish two things.

Under appropriations language adopted by the Congress over the
last 4 years, BIA—or the Office of Trust Funds Management—has
been required to come up with a strategic plan. That strategic plan
in the past, or the draft of it, has been significantly lacking in
detail and substance.

They now have a draft that provides that kind of detail and sub-
stance; however, in our meetings with the Inter-Tribal Association
in the recent days we have come to the conclusion that we need to
spend the next 30 to 60 days working through with them some of
those details so that we are all together when we are through.

The CHAIRMAN. Will this plan require legislation?

Mr. Hopsorr. The plan, itself, will not require legislation, Mr.
Chairman, but it is probable, in my view, that when we get to
issues, for example, of fractionated interests, when we get to issues
of how we are going to deal with the individual accounts—which
we can’t possibly reconcile each and every one, ourselves—we will
need legislation, sir.

The CHAIRMAN. Do you have any indication at this stage what
funds would be necessary?

Mr. HopsoLL. I do not, other than the administrative funds for
staffing and so on, At least at this point, we believe we have
enough money in the budget to provide for these initial steps. We
may need additional funds, but that remains to be determined.
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The CHAIRMAN. Nearly every witness acquainted with this prob-
lem has indicated that staffing is woefully inadequate. Do you have
any idea as to what would constitute adequacy?

l{dr. HobsoLy. I do not, sir.

The CHAIRMAN. But would you consider the staffing to be inad-
equate?

Mr. HopsoLL. In terms of my personal knowledge-—-I would defer
to others on this, but in terms of my personal knowledge, it would
be my view that the training of the existing staff in the Office of
Trust Fund Management needs to be improved, and we need addi-
tional people with technical expertise.

In terms of numbers of staff, I don’t know, but we'd be hap%y to
take a look at that with the Department of Interior and come back
to you.

The CHalrMAN. I appreciate this very much, Mr. Hodsoll.

Senator Daschle.

Senator DascHLE. Thank you, Mr. Chairman.

Mr. Hodsoll, could you elaborate a little bit more clearly, at least
for me, the role OMB will continue to play in this process and for
what period of time?

Mr. HobpsoLr. Yes, sir; basically, the role that OMB is currently
playing is based on an agreement between the Secretary of Interior
and my boss, Dick Darman, Director of OMB, to establish a SWAT
team to analyze and develop recommendations as to fixes of the

roblems in the Indian trust funds. That has been underway since
ay 1991, and we have made too little progress, I might say.

e at OMB will stick with it until we have produced recommen-
dations on all of these matters for the Secretary and the Director.
Obviously, since I am a political appointee, I am speaking for the
current administration. I don’t speak for the possibility of a new
administration after the elections, but as far as we are concerned,
we will stick with it until we have concrete recommendations, not
only as to administrative measures, but also as to any legislative
proposals.

Senator DascHLE. You can probably understand one's skepticism
about any reports of progress, given the record thus far. In fact,
you have just alluded to your lack of progress since you were cre-
ated over 1 year ago. To what do you attribute your lack of
progress?

Mr. HopsorL. Well, I think that our problem in the SWAT team,
speaking specifically of that, is that we let it move along in terms
of the normal administrative process of working up a strateﬁic plan
and the like, and we didn’t, until much more recently, reach out to
the Inter-Tribal Monitoring Association and to Members of Con-

gress.

I will be frank—while we established the SWAT team, as I men-
tioned, back in May, it was largely a staff-level effort until Con-
gressman Synar produced his report. That report was given to me.
I read it. I was outraged, and I'm going to stick through with this
as long as I am in office until we get to these next stages. And we
have to this end started to bring in some of the other parties.

As I said at the beginning, Senator Daschle, there is no way to
succeed with this if we are not all in it together. It is easy enough
to design a reconciliation. That design exists. There are papers and
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documents that put all that out. But there is no way to bring this
to closure in the sense of having a truly improved trust fund oper-
ation if we don’t have significant representation from the benefici-
aries, from the relevant committees of Congress, and we are all in
it together, because reforms in the past have often been blocked by
one or another of those parties.

If we are serious, we have got to make an agreement—I like to
call it a “‘compact” because the word is a little stronger than an
agreement—and move it forward.

We are committed to that in the administration. My boss, Dick
Darman, is committed to that.

Senator DascHLE. You mentioned the date October 1. Could you
give us some indication as to what you would view to be an appro-
priate set of dates in the future, should %rou-—-assuming you are
going to be around for a while to come, if you could lay out the
markers time-wise, what would they be?

Mr. HopsoLL. Certainly, sir.

[ have this in my testimony, but let me just briefly summarize.

We believe that Arthur Andersen should proceed with phase two
of its contract to reconcile the tribal accounts and systems, that the
process should be completed by the end of 1994, and that audits of
the reconciliation process should be completed by the end of 1995.

Arthur Andersen will testify before you later. We have talked
with them. They believe this is a reasonable timetable to do the
2,000 tribal accounts, leaving individual accounts aside.

Senator DascHLE. Could I just stop you there briefly?

Mr. HopsoLL. Yes, sir.

Senator DAscHLE. That seems like an extraordinary amount of
time—3 whole years to do an audit. I guess we can ask Arthur An-
dersen whether that is just the requisite number of months needed
for something this extensive, but is that a normal amount of time
for an audit of this consequence?

Mr. HopsoLL. I am told that it is. In fact, I think you may hear
from the Inter-Tribal Monitoring Association’s own accountants
that they think it will take longer.

You are talking about 2,000 accounts back to 1973. You are talk-
Ing about inadequate records in many cases, and 1 gather a great
difficulty in doing that year-by-year for all of the 2,000 accounts.

[ had the same reaction that you did, sir, when I first heard it.
My own view is that if we can do it faster and do it right, we
should. But 1 am about to propose a piece in between that will go
faster than that, whatever the facts ultimately may turn out to be.

Senator DascHLE. Please proceed.

Mr. HopsoLL. We will ask Arthur Andersen, as a part of their
general tribal account reconciliation effort, to accelerate the recon-
ciliation of the tribal settlement funds. These, sir, comprise about
70 percent of all of the funds, but they are much easier to deal
with because there are only so many settlement agreements, and
z’ou are talking about interest in re{ation to a yield curve in be-
ween,

So I do not have a date for this, but it would be my goal to have
this done considerably earlier than 1994-95 so that one would have
a base as to the 70 percent of the funds, leaving aside all the rest of
the transactions for the moment.
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So our second plank is to try to accelerate that.

The third piece is that we have comprised with representatives of
the Indian communities a working group which will, within the
next 30 days—I probably should have started with that, because
that's an even shorter timeframe—develop recommendations as to
the methodology and timetable of examining three to five tribal ac-
counts with respect to the amounts paid into the trust fund.

Let me, if I could, sir—I beg your indulgence here. I'm going on
at some length technically. The reconciliation and audit of the ac-
counts will only deal with what went on in the trust fund. It will
accept as a given that $100, for example, went in on such and such
a date, and it will only deal with whether or not it went into the
account.

There is still the remaining question of whether or not the
amounts that are due to the Indians are the right amounts due and
whether they were, in fact, put into the right accounts—for the
tribes I am speaking of now. That remains an unknown.

One of the reasons I am so anxious to accelerate the settlement
agreements is that there you have an actual number in the settle-
ment that says that such and such millions of dollars should have
gone into such and such accounts. It is easy to do.

When you get to oil and gas leases, grazing fees, and the like, it
is much more difficult.

What we propose to do with the Inter-Tribal Monitoring Associa-
tion is to see if we can identify three to five tribes and, on an accel-
erated basis, look at how we can bring to a finality the question of
whether or not the amounts going into the trust funds other than
settlement agreements are the right amounts. We have started the
technical discussions on that, and we hope to have, if you will, a
prospectus for that exercise in 30 days.

It would be my proposal, if the committee is in agreement and
other Members of Congress—because I think we need all of the
various folks involved in on this—that in October we would present
to you a proposal with regard to that.

Finally, we will establish by October 1 of this year two further
working groups—one to make recommendations on reconciling in-
dividual accounts, and the other to make recommendations on the
management of land records and fractionated heirships and inter-
ests, which are a complicating issue in all of this. We will ask these
groups to report back by the end of February 1993,

So we will have some of that infrastructure in place, even though
the reconciliation may take longer.

Let me just come back to the first point. We will talk, in light of
your interest, Senator, with Arthur Andersen. If there is a way to
do that faster on the general reconciliation, I'm certainly not in the
ws&of that. I don’t know what is required.

nator DascHLE. Thank you.

Just one last question. Are you going to study also land records,
BLM, and the mining and mineral service accounts?

Mr. HobnsoLL. Yes, sir.

Senator DascHLE. Thank you.

Thank you, Mr. Chairman.

The CHAIRMAN. Mr. Hodsoll, in your presentation, in response to
a letter from the chairperson of the Monitoring Association, you
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suggested the involvement of this committee. I believe I can speak
for the vice chairman, Senator McCain. It just happens that he and
I are up for reelection right now, so mid-October would be rather
difficult for our personal involvement.

Mr. HobsoLL. Make it mid-November.

The CHAIRMAN. But assuming that all is well and it turns out
well, I can assure you that we will be pitching in. But in the mean-
time I will instruct the staff, together with Senator McCain, to
begin the preliminary process to bring about this gathering.

Mr. HopsoLL. I appreciate that.

The CHAaiRMAN. Thank you very much, sir.

Mr. HopsoLL. Thank you, Mr. Chairman.

The CHAIRMAN. Our next witness represents the Arthur Ander-
sen & Co. of Albuguerque, James Laborde.

STATEMENT OF JAMES LABORDE, PARTNER, ARTHUR ANDERSEN
& CO., ALBUQUERQUE, NM, ACCOMPANIED BY GREG CHA-
VARIA, ENGAGEMENT MANAGER

Mr. LaBorpE. Thank you, Senator.

The CHAIRMAN. We appreciate your presence, sir.

I believe you are accompanied by Mr. Greg Chavaria.

Please proceed, sir.

Mr. Laporpe. Mr. Chairman, I think, like others, I have a de-
tailed, prepared statement, which I believe is in your hands, and I
will try to summarize.

The CHaiIRMAN. Without objection, it is part of the record.

Mr. LaBorpE. I would like to thank this committee for inviting
me to participate in your hearing today on the management of
Indian funds.

I am the Arthur Andersen partner that has been assigned to the
reconciliation contract work that we are presently doing for the
Bureau of Indian Affairs.

This contract has been in effect since May 23, 1991, and, as you
mentioned, Greg is with me as the audit manager on this particu-
lar project.

e are here today to give background information on the work
that we have performed in previous years for the Bureau of Indian
Affairs and, more recently, the phase 1 work performed under the
reconciliation contract.

We believe that the audit work we performed for the Bureau and
other audits performed by GAO and others has resulted in signifi-
cant improvement efforts by the Bureau.

During phase one of the contract, we made significant progress
toward accomplishing the reconciliation process, including the de-
velopment of working methodology for tribal trust accounts, inven-
torying available records at numerous storage locations, the accu-
mulation of statistical data, information on transaction types and
volumes, and projected estimates of work that could be performed
in phase 2, basecf on the knowledge that we gained in phase 1 of
this contract.

Arthur Andersen’s past experience with the Bureau gave us the
ability to begin the reconciliation work almost immediately upon
award of the contract.
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We believe that because of our prior experience we were able to
be efficient in our efforts, and we were able to assist the Bureau
immediately in training the reconciliation staff.

I would now like to turn to a brief description of the work that
we have performed on prior work prior to the reconciliation
project.

Prior to being awarded the reconciliation contract, Arthur An-
dersen contracted with the Bureau to audit the trust funds for the
fiscal years ending September 30, 1988, through 1990. It should be
noted that these audits were financial and compliance audits of the
total trust funds, not individual tribal or individual Indian money
accounts, and not for periods prior to 1988.

During the performance of these services, we reported a number
of recommendations and observations. These are documented in
our audit opinions, compliance reports, et cetera.

Some of the more significant weaknesses that were disclosed in
the reports include: a lack of consistency in accounting procedure
and documentation cause certain accounting errors, multiple ac-
counting systems used to record the same activity are not routinely
reconciled, there was inadequate segregation of duties, data proc-
essing controls could not be relied upon to ensure that the data are
properly processed, and certain distributions were not calculated
(f:orrectly due to outdated ownership records. That was to mention a
ew.

Currently, the Bureau is in the process of implementing correc-
tive actions to address these and other weaknesses and improve the
efficiency of operations, as well as the accuracy of the accounting
information. The Bureau is moving in the right direction with
these and other efforts to improve the overall efficiency.

Now I'd like to turn to the reconciliation project.

As discussed, in May 1991 we were awarded the contract to rec-
oncile—or reconstruct, if you please--tribal and individual Indian
money accounts to source documents, as well as perform certain
systems-level reconciliation work.

Our initial efforts under phase 1 of the contract for the time pe-
riods from June 1991, through December 1991, concentrated on
tribal and individual Indian money reconciliation work.

The phase 1 effort was designed to determine the most efficient
and effective way to approach the reconciliation work, including
the development of a cost estimate to conduct the reconciliation
work that would be responsive to the concerns of all parties.

The work performed in phase one produced the required results
with regard to an efficient and effective approach to reconciling
tribal trust accounts. As a result of the work performed, we were
also able to recommend some alternative options for reconciling in-
dividual Indian money account activity as it became apparent that
we could not use the same approach as the tribal trust.

The work performed during this period involved planning the ap-
proach and timing of all the work at all the sites, including: work-
ing with the Bureau to develop training manuals and to train
Arthur Andersen in the operations of the Bureau; conducting in-
ventories of available records located at various Bureau locations,
as well as archives, records centers, et cetera.
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We built electronic databases of available records in order to
manage the large volume of documents and to allow easy access to
documents needed during the reconciliation effort. We established
computer systems to conduct automated reconciliation approach.

We began the reconciliation process for the first 37 tribes speci-
fied in phase 1 of the contract and found that, due to the nature of
the documentation, if would be much more efficient if we recon-
ciled all tribal accounts simultaneously.

We attempted to reconcile individual Indian money accounts
using the methodology developed, and, due to several unresolved
issues, including the prohibitive cost involved, it became evident
that individual Indian moneys should not be reconciled using the
same assumptions and scope as tribal trust.

At an assessment meeting on January 28, we reported the
progress of the reconciliation effort through that time, including an
overview of the approach, projected fees based on various assump-
tions, and listing of unresolved issues that would affect the work. I
will discuss briefly some of the key issues surrounding the tribal
and individual Indian money reconciliation efforts.

First, the tribal trust. The scope of the work—there is a wide
range of costs associated with this effort, depending upon the scope
of the work to be performed, such as: materiality considerations,
what dollar limits we should we use, the benefits of testing all in-
vestment rollovers as opposed to alternative tests of those transac-
tions, and the number of years to be reconstructed.

Another issue is the level of support. There is a need to expand
the testing of revenue receipts to include the review of lease agree-
ments, et cetera, resulting in the eventual cash receipt to the tribe.

Still another issue is information from other agencies. Other Fed-
eral agencies beyond the Bureau's control, such as MMS, collect
revenues for the Bureau’s trust funds.

Another is ownership records. The issue of the reliability of the
ownership records used to determine the proper allocation of reve-
nue to account holders has been discussed extensively.

Finally, the individual Indian money systems transfer. Certain
tribes have raised the issue of tribal funds maintained in the indi-
vidual Indian money system. This issue affects some tribes more
than others, and not all agency locations funnel the funds through
individual Indian money accounts and/or maintain tribal funds in
IIM accounts.

After the January meeting, our efforts were directed away from
the full-scale reconciliation of tribal accounts and we focused our
efforts on preparing training material, training Bureau personnel
on performing the reconciliation work, performing systems-level
reconciliation work, and assisting in designing and documenting
procedures for reconciling the finance system to the U.8. Treasury
accounts.

Ag it relates to the individual Indian money side, there are sever-

al issues here.
_ First, the volume of transactions. Volumes of transactions affect-
ing individual Indian money accounts are much higher than the
volumes affecting tribal trust accounts, and the number of accounts
involved has grown significantly since the inception of the fund.
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Second, source document availability. Much of the needed source
documents were located; however, known gaps exist for time peri-
ods that were being considered for reconciliation.

There has been a great amount of movement of the accounting
records between locations over the years, making it difficult to
locate specific documents—and, again, the ownership records issue.

The support for the legal allotment ownership records of the
Bureau are inconsistent with the records that are used to calculate
distributions. It is not determinable at this point whether or not
the records used for the distributions are correct, as there is the
possibility that they were not updated properiy as a result of pro-
bates, et cetera.

Cost estimates for individual Indian moneys provided at the Jan-
nary meeting were based on rough projections of the entire popula-
tion of accounts maintained by the Bureau and the scope of work
requested at that time; that is, all transactions for all accounts.

Arthur Andersen made it clear at that time and previously that
we do not recommend the Bureau continue to attempt this level of
effort in the reconciliation of individual Indian moneys. We did rec-
ommend the Bureau consider certain procedures to address specific
problems.

Subsequent to the January assessment meeting, our efforts were
again redirected from the reconciliation work to other more con-
centrated efforts. Since the January meeting, our work has includ-
ed the development of a formalized reconciliation training manual
and the training of Bureau personne! in this methodology.

We prepared final reports of reconciliation work performed at
the three individual Indian money phase 1 sites, including manage-
ment recommendations and observations.

We are reconciling the investment subsidiary detail system to
the general ledger control accounts. We are providing assistance in
developing methodology and procedure manuals for reconciling fi-
nance systems balances with U.S. Treasury balances.

We are developing tribal trust account statements to be used to
report reconciliation results to tribes, including pro forma interest
calculations.

Finally, we are performing an operational review of the Division
of Trust Fund Investment Accounting Operations for the purpose
of providing specific recommendations to improve efficiency in the
internal controls.

As discussed previously, we have presented these findings and
other findings to the Bureau, OMB, the association, and other in-
terested parties. There has been very little actual detailed reconcil-
iation work on tribal and individual accounts performed since Jan-
uary.

We are presently awaiting the final decision regarding the scope
of work to be performed in phase 2 of the contract.

Thank you very much.

[Prepared statement of Mr. Laborde appears in appendix.]

The CHamrMAN. Thank you very much, sir.

I am certain you were here when Mr. Hodsoll of OMB testified.

Mr. LABorDE. Yes, sir.
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The CHAIRMAN. He spoke of a SWAT team that was sent to Albu-
quergue headgquarters of trust fund management. He indicated that
much has been done and much has been improved.

Do you agree with that?

Mr. LaBorpE. I believe that there has been much improvement,
and particularly in the effort and the desire to do so.

A lot of the improvements I believe will take a longer term fix.
Some of the things that can be done quickly are being done. But I
would have to say there is a long way to go.

The CHAIRMAN. Senator Daschle, in his questioning of Mr. Hod-
soll, inquired as to why it would take so long—1994. I suppose you
are the man who can provide the answer.

Mr. LaBorpe. Most likely my colleague, Mr. Chavaria, can pro-
vide the answer much better than L.

The CHAIRMAN. Fine, sir. Mr. Chavaria.

Mr. CHAVARIA. Just to give you an idea of the volume of transac-
tions we are dealing with for tribal trust, alone, we have, as we
said, created a database for the years that have been automated.
We had access to the data, and we could produce some statistical
information on the accounts—volume and transactions.

There are, from 1983 through 1991, in tribal trusts alone, 386,000
transactions, involving a total dollar amount, positive and negative,
of $340 billion. That’s a 10-year period only.

We have made some estimates and projections back through 1973
and prior, and we also, using our methodology, have derived the
amount of time that it takes to reconcile a spectfic transaction, and
our projected estimates, based on the cost at an hourly rate that we
had proposed in our contract, we projected the cost involved to be
guite high. Also, there are some limitations as to how many people
we can have involved in the reconciliation work at the site for effi-
ciency and so on.

We believe that 3 years, based on the current scopes, is a reason-
able timeframe.

We have recommended options for reducing this, as Jim men-
tioned-—scoping considerations, et cetera.

Mr. LaBorpe. I think maybe the proof of the pudding is that the
process of reconciliation is refined to the point now that we get
about 1 year done in some 80 days—maybe 90 days. So theoretical-
ly you get about 4 years in a l-year period, or something like that.

The CHAIRMAN. The Red Lake Band of Chippewas I believe re-
tained the services of Mr. Petersen, and he testified that they were
involved in a reconciliation work of their own. Would that in any
way impact upon your effort?

Mr. LABORDE. I'm not familiar with Mr. Petersen’s work, and I
suppose I can’t answer that question.

Can you, Greg?

Mr. CHAVARIA. During the early phases of this project we did
meet with the tribe and the plan was to meet with the tribes to
hear their concerns prior to reconciliation efforts.

We, of course, would welcome that information, and look for spe-
cific instances, similar cases, and try to concentrate on problem
areas.

I am also not familiar with the specifics of that particular case.
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The CHAIRMAN. Well, Mr. Chavaria and Mr. Laborde, 1 thank
you very much.

May we submit to you questions of some technicality? We have
some staff people who are preparing some technical questions.

Mr. Lasorpe. That would be fine.

The CuaiRMAN. Thank you, sir.

Our next witness is a member of the U.S. House of Representa-
tives. He is chairman of the Subcommittee on Environment,
Energy, and Natural Resources of the Committee on Government
Operations.

Somehow, despite the many constraints on his time and that of
his subcommittee, he has taken upon himself a leadership role over
the last several years in the persistent pursuit of a resolution to
the serious problems identified by the subcommittees in this capac-
ity.

The report of his subcommittee, along with the recently pub-
lished report of the General Accounting Office, assists us greatly in
understanding the nature and scope of the problems associated
with the management of Indian trust funds.

Before I introduce him, I would like to pledge to him and to his
colleagues that the members of this committee are committed to
carrying forward and building upon the important work that you
have done, sir.

Now it is my great pleasure to call upon the Honorable Mike
Synar, chairman of the Subcommittee on Environment, Energy,
and Natural Resources.

Welcome.

STATEMENT OF HON. MIKE SYNAR, U.S. REPRESENTATIVE FROM
OKLAHOMA

Mr. SyNaR. Mr. Chairman, thank you very much for those kind
words of introduction.

May I just say that whatever success we have had over there is
because we have tucked under your wing and followed your great
leadership in this area for so many years.

On behalf of the Second District of Oklahoma, the largest native
American congressional district, ] would be remiss if I didn’t take
this opportunity to publicly thank you for all the help you have
given us through the years on a variety of fronts, everywhere from
health care to just the management of tribes.

This i8 kind of a mutual admiration society going on here, but
your leadership has been invaluable for the success that we have.

Let me be very brief, because I know that you have a lot of wit-
nesses that want to tell you their story.

It is safe to say that after the 3-year investigation we did on the
Subcommittee of Environment, Energy, and Natural Resources
that we have found—unanimously, I might add, both Republicans
and Democrats—that we have probably one of the greatest exam-
ples of gross mismanagement in the history of this Government.

If that was not bad enough, I think what we found more disturb-
ing was the fact that there is an inattentiveness and literally indif-
ferent leadership down at the Bureau of Indian Affairs with re-
spect to resolving these issues.
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It is no secret that I had to bounce the BIA into my subcommit-
tee once every 6 months over a period of 3 years in order to try to
get their attention on the serious problems which are faced. I think
it is safe to say that we have come to the conclusion that this is a
national disgrace.

I have said before that had this occurred with the Social Security
system we would literally have had a war in this country. It is just
amazing that we have been able to stop that from happening in
this case.

What we have found--and I think you are going to hear testimo-
ny on it this morning—is that what BIA must do is very simple:
they’ve got to reform their organizational and structural weakness-
es. Second, they've got to adopt and enforce strict priorities. Final-
ly, they’ve got to adhere to the planning and implementation.

Ultimately, I think you and I know that we in Congress are
going to have to provide and change the law so that our tribes and
the individual account holders can have greater control over their
funds, greater management flexibility, guaranteed consultation
with all major BIA trust fund decisions, greater authority to force
the BIA to uphold its trust responsibilities and, finally, we’ve got to
strengthen the account-holder control over the natural resources.

That's what we’ve got to ultimately do. '

I firmly believe that we have got to begin considering transfer-
ring the Indian trust funds from the BIA to some other fiscal
agent. It is clear that we are not going to get the kind of success
that you and I would expect from them.

I have drafted legislation. I think your people have looked at it
in the sense of trying to work together in a joint effort. I want to
commit to you today the following pledge that I have committed to
the BIA: I am not going to rest until we solve this problem. It is
absolutely imperative that the hundreds of tribes and hundreds of
thousands of Indian account holders finally get the trust responsi-
bility that they expected, that they should demand, and that we
should deliver.

{Prepared statement of Mr. Synar appears in appendix.]

The CHAlRMAN. Mr. Chairman, I thank you very much. That’s
Very encouraging.

Several witnesses have suggested that the Federal agencies re-
sponsible for the management of these funds should coordinate
their activities. Do you believe this type of coordination is now oc-
curring?

Mr. SYnar. No; I do not. In fact, this SWAT team that you allud-
ed to in the previous witness with Arthur Andersen is interesting
because 1 met with the director over this, and that SWAT team
was not down there looking at Indian trust funds, they were look-
ing at appropriations. In other words, they weren’t really down
g}lere ddoing the types of things that we were supposed to have

em do.

What we have found is that you can demand, you can request,
you can massage these various agencies to work together, but if
there is indifferent leadership with respect to that it won’t happen,
and that’s what we found down there.
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I think that what we are going to have to do is probably admit to
ourselves that we cannot solve this problem by just continuing the
same path, that we've got to look for other ways to do it.

The CHAIRMAN. You spoke of legislation, and this committee is
aware of that. For the record, would you like to give a brief de-
scription of that bill you are drafting now?

Mr. SyNAR. The bill would basically do the following things, as I
mentioned in my remarks. It would give us greater control over the
funds. It would give the tribes the opportunity to have input.

One of the biggest things that we have demanded is to allow the
tribes to be in consultation with every one of the BIA decisions, be-
cause right now they are getting it as an afterthought of the BIA.

We would basically set priorities. We would set a strategy. We
would set target dates. And we would have a comprehensive plan
of action.

We would give greater authority to force the BIA for trust re-
sponsibility.

Finally, we would give individual account holders control over
their natural resources, which I think is the way we should have it.

The CHAIRMAN. It seems obvious that if we are to bring BIA into
the current practice of accounting, we would have to provide the
necessary monies for staff and training and such. Does your meas-
ure speak of that?

Mr. SyNAR. It doesn’t speak of that, but if we can afford $12 mil-
lion for Arthur Andersen and if we can afford millions and mil-
lions of dollars through contracts to try to fix this thing over the
years, I think we could probably afford to turn this over and let
these individual account holders and tribes do it.

You know, for those who would suggest that tribes aren’t capable
of doing this, or the individual account holders are not capable of
handling this, my question back to them is: How could they
manage it any worse than what we find at the BIA? That’s the
issue here.

I think that we have now come to the resolution that anybody
could have handled it better.

The CHAIRMAN. | thank you very much, Mr. Chairman.

Mr. Synar. Thank you.

The CHAIRMAN. Thank you, sir.

Our next panel has heard a lot of testimony so far. I am pleased
to call upon the Assistant Secretary of the Indian Affairs, Bureau
of Indian Affairs, Department of the Interior, Eddie Brown; Com-
missioner of the Bureau of Indian Affairs, David Matheson; Direc-
tor of the Division of Trust Fund Management, James Parris.

STATEMENT OF EDDIE F. BROWN, ASSISTANT SECRETARY,
INDIAN AFFAIRS, BUREAU OF INDIAN AFFAIRS, DEPARTMENT
OF THE INTERIOR, ACCOMPANIED BY DAVID MATHESON, COM-
MISSIONER, BUREAU OF INDIAN AFFAIRS AND JAMES PARRIS,
DIRECTOR, DIVISION OF TRUST FUND MANAGEMENT

Dr. Brown. Good morning.
The CHAIRMAN. Dr. Brown, welcome, sir.
Dr. BRown. Thank vou.
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Let me thank you, Mr. Chairman, and members of the commit-
tee.
1 am pleased to appear before the committee to discuss our ef-
forts to improve management of Indian trust funds.

Accompanying me today are Mr. Dave Matheson, who is the
Deputy Commissioner of Indian Affairs; and Mr. Jim Parris, who is
Director of the Office of Trust Funds Management.

As the committee has heard, the problems in BIA’s Indian trust
funds management operation have been well documented over the
years, so we are not talking about something that just created a
crisis yesterday, last year, or 3 years ago. We are talking about a
crisis that Indian people have learned to live with that has existed
over the last 20 to 25 years.

We have found serious deficiencies in how funds were accounted
for and invested in the past, and there are continuing deficiencies
in management, staffing, and automated systems.

I made corrections of those problems a high priority when I was
appointed to this office 3 years ago. You know, I likened it, when I
came aboard and was handed the trust funds issues, of being
aboard a huge supertanker that was bent on hell or high water to
get to a certain point. My job literally has been, over the last few
years, to bring that tanker to a halt, to turn that tanker in a com-
pletely different direction, and then to refuel that tanker with
some specific plans that are going to get us from point A to point
B, and then to get the job done.

Now, I make no apologies for the time that it has taken, because
I think the time that we have taken has laid a clear groundwork
for a success and a plan.

I think it is well understood the philosophy that drove efforts in
the 1980’s where the BIA launched two major efforts without ade-
quate tribal consultation to contract out its trust fund operation,
and both of those efforts failed.

The philosophy that drove those efforts was that BIA should turn
over the trust funds organization to a turnkey operator.

We have moved away from that philosophy, and we have shifted
toward working hand in hand in a partnership with tribes to talk
about a variety of options and approaches, as well as tribal govern-
ments and Congress, together, in a partnership that can lay out a
course.

In attempting to reform the process, ] wanted to make sure that
we consulted not only with representatives of the account holders,
but also with Members of Congress, the Office of Management and
Budget, the General Accounting Office, and the Joint Tribal BIA
g«lagartment of the Interior Task Force on Reorganization of the
_ Accordingly, we have also worked with the Inter-Tribal Monitor-
Ing Association on Indian trust funds for about 2 years.

An early action I took was to develop a formal memorandum of
understanding with the association delineating the association’s
broad role in the improvement of the program, and we had also of-
fered or arranged for grant funds to ensure that support.

Consultation included issues related to BIA management and
policy directions, written agreements on many critical issues, and
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using the concept paper prepared by the association in developing
BIA’s strategic plan for Indian trust funds management.

In addition, we have consulted with the reorganization task force
regularly on the improvements effort in the trust fund area, and
we have also worked diligently with OMB, the General Accounting
Office, and the congressional staff during this period.

I believe that this long, deliberate consultation with Indian
tribes, with Congress, with the Office of Management and Budget
and the General Accounting Office has paid off in terms of the
level of mutual understanding and support which is clearly neces-
sary, as well as understanding and getting new, fresh ideas brought
to the process.

I am also pleased and encouraged that the reorganization task
force agrees with the overall thrust of agency efforts to date, as ex-
pressed in the resolution of March 19, 1992.

While a comprehensive fix to trust funds is a long-term effort, we
also recognize that something needs to be done to the short term,
or to stop the hemorrhaging while long-term improvements were
underway. Therefore, we consolidated trust fund operations under
a single organizational entity called the Office of Trust Funds Man-
agement to lead the effort, and we have doubled the staff allocated
to that office.

We have and are implementing a number of short-term improve-
ments to strengthen internal controls and improve systems oper-
ations as we have worked with Arthur Andersen, also, to stream-
line our daily operations and to provide additional information
about trust funds accounting and investments.

Additionally, we have provided training to our trust fund staff,
and we have published written policies in key areas.

In terms of management planning, BIA has produced a reconcili-
ation Broject management plan which was published in September
1991. BIA’s fiscal year 1992 short-term projects plan was published
in November 1991 and widely distributed.

Our key document focusing on improving the future of BIA's
strategic plan for Indian trust funds management has been drafted
and is now out with interested groups for comment.

The strategic plan that we have talked about here includes addi-
tional measures to improve the day-to-day operations. That plan
has been submitted in draft form. We expect the next 30 days in
the discussions with OMB and all of the other interested parties to
lock that up, and then we will have what we have been striving for
for so long—the kind of comprehensiveness and unification that we
need to move this on.

Now, I would like to thank Frank Hodsol! not only for his testi-
mony, but also for his commitment and leadership.

I think it has been made out here several times that it is not
going to take the leadership of one person or one agency that is
going to correct this problem, but it will take the leadership of a
variety of leaders at high administrative levels to come together
and once and for all solve this problem.

Let me also add, we are not in a war here. It is not how we are
going to force the Bureau to do something right. Let me assure you
that the Bureau of Indian Affairs is well prepared to sit down to
work with, and we are prepared to serve American Indian people
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at the level of our fiduciary responsibility that should be carried
out.

So I do not see a war or an enforcement. What I see is an oppor-
tunity to come together.

We will be at the table, and we would invite anyone else who has
provided recommendations or ideas to join us in this effort.

Quickly, I would like to just have Dave Matheson, sitting at my
right, cover just briefly the strategic plan, which would complete
our statement.

The CHairMAN. Mr. Commissioner.

Mr. MatHESON. Thank you, Mr. Chairman.

I would like to add very briefly the following summary.

I think clearly the problem of trust fund management is bigger
than just the accounting in Albuquerque. The straightforward ac-
counting functions that are performed there are just a piece of the
overall problem.

I think that the leadership of Dr. Brown and the Bureau, in gen-
eral, has chartered a course that included a partnership with the
tribes. I think it is commendable that the BIA would have moved
in this direction during Dr. Brown’s leadership.

I believe that the tribes, through the Inter-Tribal Monitoring As- ..
sociation and the representatives of the Task Force on Reorganiza-
tion, working with me and my office and my staff, felt that we
were on a pretty good track to get a handle on the larger problem,
inciuding the accounting problem in Albuquerque.

Clearly, as has been already stressed, there are other forces that
come into play that are all going to have to come to the table and
partner up on it.

I am pleased that the draft plan on trust funds management im-
provement has been developed and has gone out for comment. This,
too, is with consultation with tribes, the Task Force on Reorganiza-
tion, and the Monitoring Association.

The plan was developed from models by GAO. It addresses finan-
cial accounting and investment only. The other bigger issues of
trust management, in general-—where the monies were generated
from—realty leases, forestry sales, mining permits, rights-of-way,
etcetera—is going to be dealt with on a Ionger term basis.

But the strategic plan, itself, provides for four primary goals and
key elements that are broken down into 50 action plans, each one
that will be broken down into an individual action plan to be per-
formed on the ground in the Office of Trust Funds Management.

In the area of automated systems, we have agreed in concept or
in principle to work with the U.S. Geological Survey to get them to
work with us in designing the kind of system that we need to
manage trust funds into the long term.

We have identified the kinds of changes in organization that we
need down there. We have a new structure.

I think it is very important to point out, Mr. Chairman and com-
mittee members, that when this problem was identified there was a
very disjointed organizational structure in the Office of Trust
Funds Management. It was not one unit. There was accounting
that was done in an Accounting Division for the Bureau. There was
trust funds investment in another division. And they were not
headed by one director.

60-691 O - 92 - 2
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Now that is done. We started out with 20 people there trying to
handle $2.2 billion worth of funds—management and accounting.
When the problem came to light, we increased staff. Now it will be
up to 52, I believe. We are requesting another 40 people to try to
get the job done, to correct the problems that are out there, and
the reorganization will help.

We're looking at the internal controls, segregation of duties, sep-
aration of duties that will bring to bear the kinds of due diligence
and management that will stop problems from developing in the
first place.

The reconciliation I think has been pretty well handled by Mr.
Hodsoll and Arthur Andersen, so I'm not going te repeat that.

I would like to say in conclusion, though, that we will continue
to consult with tribes. We look forward te working with the rest of
the administration, OMB, GAQO, Congress, and this committee to
define the future and start solving these problems on a long-term
and permanent basis.

Thank you very much, Mr. Chairman.

[Prepared statement of Dr. Brown appears in appendix.]

The CaairMaN. | thank you very much, Mr. Matheson.

Mr. Parris, would you care to add anything?

Mr. Parris. No, Mr. Chairman.

The CuairMaN. Dr. Brown, do you have any further statement?

Dr. BRowN. No, sir.

The CHAIRMAN. Dr. Brown, I should like teo point out that the
intent of this hearing is not to carry out BIA bashing or to find
fault, because we are here to find a solution, if such is possible.

I should like the record to note that Dr. Brown assumed the As-
sistant Secretaryship in 1989 and many of the problems described
by witnesses occurred long before he took over the helm.

So this is not fault-finding time, sir. I can assure you of that.

But I think it is well that if we are to find a solution we should
learn about what some of these problems were all about. Most of us
here—in fact, few of us on this committee are accountants, and so
this is worse than Greek to us, but we will try our best.

I think that if we are looking for fault, there is enough to go
around for everyone, including the Congress of the United States. I
think that we should have conducted greater oversight, and there
we failed. We should have provided necessary funds for training
and for staff, and I think we have failed there. So it is not a situa-
tion where we are going to be bashing the BIA.

One of the witnesses indicated that, as a result of investments in
failed savings institutions, large sums of monies have been lost. Do
you have any policy on covering this?

There is a policy nationwide in helping the citizens of the United
States make up for the losses brought about by failed S&L’s. Do we
have one for Indians?

Dr. BRowN. Yes; let me have Jim Parris address that specifically
in regards to what we have.

Mr. Parris. On October 16, 1991, there was a policy regarding
notification and reimbursement to Indian trust account owners for
any losses that were detected by account owners or by our field of-
fices in the Bureau. That was published and sent out to all Bureau
offices at that time.
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We also accompanied that with actual procedures for our offices
to follow in notification up the line to our office in Albuquerque
and then on through the Assistant Secretary’s office to the Solici-
tor to bring these claims to a head.

The CHAIRMAN. About how much is involved in this?

Mr. Parris. How much as far as losses?

The CHAIRMAN. Yes.

Mr. Parnris. In the past we have had claims that have been sub-
mitted to the Solicitor’'s Office that are currently on the table of
$1.6 million. We have failed financial institutions that currently
have principal amounts in previous years that have been lost or
have been involved with failed financial institutions and have not
yet been collected-—principal amounts of $5.2 million. And we have
calculated the impact as far as interest related to that, which totals
to in excess of $737,000.

The CHAIRMAN. Are these accounts covered? Is it the policy of
our Government to make whole these investments?

Mr. Parris. Yes; the policy that was sent out in October 1991
does indicate that it is the policy of the Bureau to resolve these
losses, and that we will proceed to make them whole. We have
every intent to try to make these accounts right with the account
holders.

The CHAIRMAN. Do you have the policy in writing somewhere?

Mr. PaRRIS. Yes.

The CHAIRMAN. May we have that for the record, sir?

Mr. Pagrris. Yes; we will submit that.

[Information supplied appears in appendix.]

The CuaiRMAN. Mr. Petersen, the accountant for the Red Lake
Band of Chippewas, said—and I believe I am quoting him-—that the
Albuquerque Office secretly transferred certain Red Lake tribal
funds into bad Indian money accounts. Do you have any com-
ments?

Mr. Parris. I believe he is referring——

The CHAIRMAN. This occurred in 1988, I believe.

Mr. Parris. There have been instances where failed financial in-
stitutions held moneys at the time they went under. Funds were
held by tribal accounts that were purchased by the individual
Indian money pool in the investment program at the time to con-
solidate those and be able to handle them in a pooled environment
where they would not impact on the tribal funds that were at risk.

The CHAIRMAN. Was this done secretly?

Mr. Parris. Well, it was not published anywhere that I am
aware of. It was done as an internal matter in the Division of Trust
Funds Management at the time in the investment office in Albu-
querque.

The CHARMAN. Were .the Indian tribes or individual benefici-
aries made aware that their accounts were being transferred into
bad accounts?

Mr. Parris. The tribes, of course, received the benefit of that
transaction, of whatever activity along that line occurred. The indi-
viduals were not notified of any risk te any funds in that invest-
ment pool.

The CHairMaN. Have you, Mr. Secretary, studied the Synar bill?
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Dr. BRowN. We have not been asked to comment on that at this
point in time, so we have not thoroughly looked at it or studied it.

The CHAIRMAN. But you have looked at it?

Dr. BRownN. Yes; we are generally familiar.

The CHAIRMAN. Are you prepared to give your assessment?

Dr. BRowN. Let me say that clearly in our strategic plan and in
our discussions with the tribes and so forth we are prepared to look
at a variety of options of how trust funds can be managed. Is that
the particular bill that you are talking about, in the management
of trust funds and the options for tribes and the flexibility of tribal
self-determination?

We are prepared to look at that and have, in fact, identified a
number of options and have submitted some of those options that
have been identified by the monitoring group to the Solicitor’s
Office for their comment and review in regards to what any policy
change, legislation, et cetera, would be required.

At this point in our discussions, up until as late as yesterday, we
are prepared to look at a number of options that would provide a
wide variety for tribes to become involved in the management and
operattons of their trust funds.

The CHAIRMAN. Mr. Parris, you indicated that individual Indian
money accounts were transferred to benefit tribal accounts; is that
correct?

Mr. Pargris. That's right.

The CHAIRMAN. Why was this done?

Mr. Parris. I wasn't involved with the operation directly at that
time. As I recall discussions that I had with the investment manag-
ers subsequent to that, we had information that they were trying
to do what was in the best interest of the trust account owners at
the time, in their judgment.

I'd have to really talk to them and submit something for the
record if that would be QK to clarify their intent at the time.

The CHAIRMAN. I would like to have clarification of that, because
I am certain the individual account holders would like to know
why their accounts were used to cover up the tribal account losses.
Was this done at the jeopardy of individual accounts?

Mr. Pagrris. The idea, I believe, was that the failed financial in-
stitutions were going to be covered by FDIC and FSLIC insurance
proceeds, that it would be something that would be covered rather
timely. It was not expected that we would not be reimbursed for
any of those failed financial institutions.

The CHAIRMAN. I would assume that the activities that were de-
scribed in some detail by Mr. Petersen may have occurred before
your coming on board, but how did the BIA and the Albuquerque
office get scammed and conned by this high school dropout? I must
assume that you have at your disposal experts or people who would
have the good sense to check out an organization.

These were not $100 accounts. They were millions of dollars.
How did it happen?

Mr. Parris. I came in during Mr. Petersen’s presentation. I
wasgn't——

N {jlefCHAIRMAN. He spoke of $7 million that this criminal got
old of.
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Mr. Parris. Are you talking about the embezzlement situation?
There was a——

The CHalkMaN. He had a bogus company. It was a telephone ac-
count with bogus numbers, with no FDIC numbers, which would
seem elementary to most people, and yet the Government of the
United States just deposited moneys there because he said he
would give you an 11-percent return—something that seemed too
good to be true and obviously wasn’t true.

Mr. Pagris. I can get you more information directly from the in-
vestment advisers that were on the situation at the time.

It is my understanding that the Mark Twain Bank in question
had bid on funds that were submitted by the Bureau for invest-
ment. The bank submitted the highest bid and presented creden-
tials. Every bank has to present balance sheets, audited financial
statements to the Bureau before we are able to have anything to do
with them. The broker in question had submitted all the proper pa-
perwork. The bank was legitimate.

It was a situation in which the collateral turned out to have been
diverted into securities that were not worth the value or of the
nature that was allowed by law for them to put up as collateral,
and this was done in a manner that hit it not only from the bank,
but definitely from the Bureau of Indian Affairs, and we didn’t find
out about it until it was too late. The bank had failed, and the
scam was discovered.

The CHAIRMAN. And it was discovered by the Office of the U.S.
Attorney, wasn’t it?

Mr. Parris. That’s correct.

The CHa1rMAN. There was another description of keeping on the
record, in the books, failed investments, valueless investments, at
face value. Is that a practice of the office?

Mr. Parris. The audits that we had Arthur Andersen do for the
first time on the Bureau of Indian Affairs in 1988 discovered that
we were carrying these securities at full face value.

Generally accepted accounting principles obviously do not allow
you to carry worthless securities at an inflated value.

The policy of the Office of Trust Fund Management is not to do
that. These securities were supposed to be carried at the market
value, what they are really worth, what cost we had put into them.

Everything is booked at cash value at the time that we purchase
them. The securities had not been removed from the balance sheets
or financial reports of the Bureau.

In the audited financial statements that Arthur Andersen pre-
pared for 1988, 1989, and 1990 for us, these securities were reflect-
ed as failed financial institutions clearly on the balance sheet and
reclassified.

They have not been removed from the balance sheets or from the
financial reports of the Bureau at the cost value at this time.

The adjustments have been recommended by Arthur Andersen.
We are still collecting. Some funds have, in previous years, collect-
ed additional monies. We are not carrying them as they should be
according to generalily accepted accounting principles.

4 Th‘(?e CHairMaN. Is this sloppy work, or was this deliberately
one?
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Mr. PARR1s. Well, it was not corrected. And it was not something
that we were trying to dodge. It just was not corrected as a matter
of reflection on the financial reports.

Those reports are only issued to the public in an audited finan-
cial report in which the amounts are actually corrected for any ad-
Justing entries like these reclassification entries teo bring them in
accordance with GAP.

The CHAIRMAN. Have these reports been corrected now?

Mr. Parris. The reports by the Bureau of Indian Affairs have not
been corrected. No.

The CHAIRMAN. Have not been corrected?

Mr. ParRris. No.

The CHAIRMAN. So someone reading the report would get a
wrong idea?

Mr. PaARRIs. The audited reports are correct. The reports that are
actually generated by the Bureau's accounting system have not
been—these assets have not been taken off of them, and they are
not——

The CHAIRMAN. Why not?

Mr. PArrIS. We just have not done it.

The CHAIRMAN. You mean knowingly you carry an account
which has no value at face value?

Mr. PaRrgis. We have——

The CHAIRMAN. Won't that give the reader of that report a
wrong impression of what his account is looking like?

Mr. PARRIS. Any reader of that report is within our own office
and is fully aware of the condition of those particular securities.

The CHAIRMAN. But obviously that report goes out beyond the
confines of your office, doesn’t it?

Mr. Parris. No.

The CHAaIRMAN. Obviously some people got hold of it.

Mr. Parris. No; not on the reports that are relevant to the indi-
vidual Indian moneys where these securities are residing.

The CHAIRMAN. Is there any rational reason or justification for
carrying out this practice? I am not an accountant, but is that the
way CPA’s operate?

Mr. PaRrris. No.

The CHAIRMAN. I had better look at my accounts.

Mr. Parris. The procedure is not in accordance with generally
accepted accounting principles. No; and it is not proper accounting.

The CHAIRMAN. Well, Dr. Brown, I would like to commend you
for the effort you have made in bringing about some solution to
this problem that you inherited.

Do you believe that the meetings that have been called by the
Office of Management and Budget will bear fruit?

Dr. BRowN. Yes; let me say that in the last 2 days we have sat in
meetings with OMB and have delighted in their leadership in and
involvement and commitment to address this issue in the last 3
years. Let me tell you, that will make a difference.

We have been delighted with just the progress that has been
made with the tribal representation, the Bureau, and the other
Federal agencies, and I am confident that in the next 30 days we
will be able to lock up and agree on a reconciliation process and to
lock up the strategic plan.
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The CHaIRMAN. In all of the shortcomings and strange account-
ing practices that have been described, do you believe that criminal
action is involved?

Dr. BRowN. At this point in time—you know, you asked the ques-
tion a little earlier if this was being d{me deliberately or if this was
just sloppy work. I don’t know that we would call 1t sloppy work,
but let me just say that we have a trust fund and account that we
have reviewed, we have restructured it. We have requested in the
1993 budget 40 additional positions.

We don’t have enough resources and we don’t have enough
trained staff to do the job adequately. In our request in 1993 I
think we have asked for an additionaly$4.7 million to add 40 posi-
tions to take a look at our systems, to take a continued look at our
audit and reconciliation.

For us to change this operation, we are clear that we are going
to need additional resources.
hTh(:,; CHairRMAN. You asked for 40 positions, and did OMB approve
them!

Dr. BRowN. Yes; that request is up here in Congress right now as
part of the administrative budget.

And let me say that those funds I consider critical for us to carry
out our strategic plan and to make the kind of improvements that
are going to be necessary to turn this thing around.

The CHAIRMAN. One more time, Mr. Parris. In maintaining these
valueless accounts, who set that policy? Where do you get that in-
struction to keep it that way? Somebody must have told you to do
it, unless you have decided that it is good accounting practice.

Mr. Parris. No; it was something that was recorded at the time
by another office, not—investments and accounting were separate
offices at the time that these securities were recorded in this
manner. They have been reflected and corrected in the audited fi-
nancial statements.

In the accounting system that we have in Albuquerque, the
system is set up in a way that if we were to take those particular
amounts and take them completely from the system, instead of
just—what we would do would be to reclassify them as an amount
due to the fund. It would not be as if we would just say it didn’t
happen. We would remove the value and it would go down.

he reclassification entry—we do not have an account due to ac-
count owner setup. We would have to set up the account, as I un-
derstand it. Just as a procedural manner it had not been set up to
where we could reclassify it

We are well aware of the weakness in the policy and procedure
that was applied at the time. We have not corrected these particu-
lar entries and set up the particular accounts that need to be there
for us to reclassify them, but it is not accepted practice and we are
well aware of it.

I can agsure you I will not let it go without taking action here in
the next 30 days.

The CHAaIRMAN. If I should get all of that report, is there any as-
terisk or footnote to tell me that that is valueless?

Mr. Pagrris. No; there is no asterisk or anf'thing.

The CHarManN. So if I looked at it I would say that is a good in-
vestment?
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Mr. Pagrris. You would see the full face value of that security.
Yes, sir.

The CHAIRMAN. I thank you very much, Mr. Parris.

Mr. Secretary, I thank you very much, and Mr. Matheson. I
would like to work with you to bring about some solution. I think
this is tragic, outrageous, and I think we all agree on that.

Dr. BrowN. Thank you, sir.

The CuamMaN. And now may I call on the next panel, the execu-
tive director of the Navajo Tax Commission and member of the
Navajo Nation Investment Committee, Derrick Watchman; the
counsel of the Joint Task Force on the Reorganization of the
Bureau of Indian Affairs of Great Falls, MT, Harold Monteau, Esq.;
and the chairperson of the Inter-Tribal Monitoring Association of
Browning, MT, Elouise Cobell.

May I call on Ms. Cobell first, since you are playing a very vital
role in this whole procedure?

STATEMENT OF ELOUISE COBELL, CHAIRPERSON, INTER-TRIBAL
MONITORING ASSOCIATION, BROWNING, MT, ACCOMPANIED BY

BEN MATHIES

Ms. CoBeLL. Thank you, Mr. Chairman and members of the com-
mittee for the opportunity to testify today.

I am the comptroller of the Blackfeet Indian Tribe. I am also the
chairperson of the Inter-Tribal Monitoring Association. But, more
importantly, I am an individual Indian account holder and enrolled
member of the Blackfeet Tribe.

I want to share with you—you have heard many horror stories
today-—the members of the Inter-Tribal Monitoring Association are
made up of individual tribal comptrollers that represent their
tribes. When we first met and organized 14 months ago, we came
up with several horror stories that are unbelievable.

There is one story that I want to share with you. I will be very
brief. But I feel that if we are going to enter into a compact with
OMB, Congress, GAO, Department of Interior, and all the players
finally, that we have to have this as a driving force, because it has
been a driving force for me.

When | was a young person going to college, one summer I was
assigned to the superintendent, Blackfeet Indian Agency, Bureau of
Indian Affairs Office. It was a very dismal office that had a little,
tiny, small window about this big that looked out into a hallway of
rows of very, very hard benches.

Every morning my tribal people, my fellow tribal pecple, my
tribal elders would walk into that office and sit on those hard
benches begging for a few minutes of the superintendent’s time so
that they could maybe ask for some money out of their trust funds.

At a point in time, I could no longer tolerate the hurt and humil-
iation that my people were suffering. I walked into the superin-
tendent’s office one day to tell him that he needed to spend some
time with the people that were sitting out on those hard benches
for the entire day.

When I walked into that superintendent’s office I found the su-
perintendent sleeping. I say that because I want us to make sure
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that we feel that same hurt and humiliation, and that we will
never, ever let this reoccur again.

I want to talk about the progress that has been made with the
Inter-Tribal Monitoring Association, the tribes.

In the beginning, the BIA fought us 100 percent, but with the
help of Congressman Synar, this committee, and other committees,
we were able to hold in there and not have the defeat that we were
accustomed to having.

I feel that the BIA has come to recognize the need for a partner-
ship between the BIA and tribal and individual account holders to
correct the trust fund situation.

I am very encouraged about the steadily improving efforts of the
Department of Interior, and most recently the Deputy Director of
OMB. For once yesterday when I walked out of the meeting with
the Deputy Director of OMB I felt that for once they were looking
at me as a person, looking at the Indian people as people, instead
of highway projects that could be cut for cost effectiveness.

I feel that what Mr. Hodsoll talked about in response to my
letter of setting up a meeting in mid-October to address all of the
areas of the Indian trust funds—and there are many, and they are
complex—is a good idea.

Ben Mathies on the Inter-Tribal Monitoring Association staff will
be talking about some of those areas to help educate the committee
for those up and coming meetings.

Harold Monteau, with the Reorganization Task Force, has
worked with the Inter-Tribal Monitoring Association quite closely
on how to reorganize and build a better Bureau management as far
as staff, and reorganization as far as the trust fund management
under the supervision of the Bureau of Indian Affairs.

This brings me to Congressman Synar’s bill, which I have read
and [ am very supportive of. Self-determination is a very important
issue. For too long we have been cut off from our trust funds. We
have no clout. We sit with $2 billion in a bank, and not any of it
working in Indian communities for us.

My tribe, the Blackfeet Tribe, has a national bank. You asked
the questions about the Office of Comptroller of Currency and the
regulations that go with that. We have that in place. But we
cannot get one penny as the law exists of our judgment award
funds into that bank so that we have that money working for our
community. We cannot do that.

We need to look at the self-determination approach because it is
a vision that I think that we should all share. We should have the
opportunity to be able to apply the self-determination to the trust
fund area.

I could go on with much more, but I do want to take some of my
time and introduce Ben Mathies, who is working with us as a tech-
nical expert on the reconciliation portion. I think it is very impor-
tant that we hear from him.

Thank you.

[Prepared statement of Ms. Cobell appears in appendix.]

The Caamrman. Thank you very much.

Ms. CoBeLL. One last thing before—we are going to be doing
hopefully five pilot tribal pilot audits that Mr. l&athies is going to
be talking about, but when we get into those pilot projects 1 would
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welcome that your committee, Mr. Chairman, hold field hearings
out at one of the locations so that you can look into the findings
that the audit is going to be bringing out.

Thank you.

The CHAIRMAN. Thank you.

Mr. Mathies.

STATEMENT OF BEN MATHIES, STAFF MEMBER

Mr. MaruiEs. Mr. Chairman and members of the committee, the
opportunity to testify today is much appreciated.

My role, in large part, has been to be of assistance to the Inter-
Tribal Monitoring Association in its oversight and advisory activi-
ties respecting the Bureau of Indian Affairs and its Office of Trust
Funds Management's comprehensive effort to reconcile, audit, and
distribute historical statements of account to all tribal and individ-
ual Indian beneficiaries, as has been directed by Congress.

From the outset of my involvement in October 1992, it has been
apparent that an already complex matter has been further compli-
cated by the lack of common understanding of the term “reconcili-
ation” as it appears in the pertinent legislation.

But rather than to attempt a narrative, technical clarification, it
is believed to be of more benefit to us all to refer to an attached
exhibit. I believe this prepared text is available, and there is an ex-
hibit attached, to which I will refer in a moment.

To show the scope of the reconciliation process, as contracted, the
limitations of the process, and the kinds of errors that can and
have occurred in the total stewardship of Indian moneys, the exhib-
it shows that there are not less than eight error points from the
point of sale or lease of natural resources held in trust to the ulti-
mate distribution of the proceeds to the rightful owner.

I will depart from the text and make reference to the exhibit
which I hold in front of me, and would talk with respect to the
error points that are indicated in the left-hand margin, the first
error point being at the level of the resource management itself—
the technical management.

With respect to oil and gas, to illustrate that point, it would com-
mence with the geologist, the engineers in the Bureau of Land
Management, and is focused here in the royalty settlement portion,
which is the responsibility of the Minerals Management Service.

We are all aware of the realty function of the area and agency
offices.

The next block is mineral resource management, which is the
technical portion of management of mineral resources.

Forestry management and range management—to illustrate the
paper flow on which OTF both relies and participates, and the
error points, I have assumed a grazing lease transaction—one that
ggfggtas, on this particular reservation, tract No. 189 for 1 year for

At the level of the top row of boxes, there is prepared a bill of
collection. It is possible to clerically misidentify the tract. If that
misidentification is not discovered anywhere in the process, the
monies could go to the wrong owner.
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The second level is once that bill of collection has been prepared
and is forwarded to the agency office, the clerical office within the
agency, there is accounting information prepared upon receipt of
the proceeds. This is a second error point where a clerical error can
oceur.

The most obvious kind is the simple transposition of owner
number or transposition of tract number.

That accounting information is then forwarded to the area, and
the area makes a detailed listing of all deposits made daily.

It again transcribes the information provided by the agency. It is
a third error point.

That information is then encoded and becomes a part of the rec-
ordation of the collections at the Office of Trust Funds Manage-
ment,

Once collected and received in the Office of Trust Funds Manage-
ment, the money is placed at risk—in most instances, little risk. In
some instances, not so small.

Accounting for the investments takes place there, including the
recordation of the interest income, which must be identified with
the original collection—the moneys held by owner. Distributions
are then made of those moneys, and statements are prepared for
the individual beneficiaries.

There are four error points that I have described, all within the
block of the Office of Trust Funds Management.

The schematic ends with the distribution of the moneys to the
tribes and individual Indians, and there is a final error point at
that time.

What 1 have tried to illustrate on this schematic is that in the
scope of the reconciliation process, largely we address only four of
the eight error points, and if you can make reference to the sche-
matic, it is readily apparent that the error points initially de-
scribed are not included in the scope of the reconciliation process.

Amongst other things, the limitations of the scope of the recon-
ciliation process provided the basis for the position taken in the
ITMA’s concept paper in April 1992 that the reconciliation process
should be suspended and that alternative approaches to dealing
with this probiem be attempted to be devised.

To varying degrees, that effort has occupied much of the time of
BIA, OTFM, DOI, OMB, and ITMA staff members over recent
months. Largely those attempts could be characterized as fraction-
ated. I apologize for the use of that sensitive term.

However, early in the period ITMA and OTFM began a concerted
joint effort to devise more effective ways to produce and provide
final accounting to the beneficiaries that would constitute a basis
for final settlement of any amounts due to or from account holders.

Others with like responsibilities had also been working toward
better strategies to be employed.

During the past several days, in the meetings already described,
which continued to as recently as yesterday, there has been a shar-
ing of ideas and suggested elements of a larger approach to the
problems—and there are many problems that make up the whole.

From those meetings has come concurrence that there should be
an intensive joint pooling of resources to further challenge and
design realistic target dates, quantify the estimated cost, and evalu-
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ate the expected results to produce a comprehensive work plan ac-
ceptable to all.

Our preliminary but extensive discussions over the last 2 days
lead us to believe we have a high chance for success. That encour-
aging-—to us, at least—assessment concludes my prepared remarks.

I respectfully await your questions or requests for clarification or
amplification.

I thank you for your attention.

The CHAIRMAN. Thank you very much Mr. Mathies.

[Prepared statement of Mr. Mathies appear in appendix.]

The CHAIRMAN. Ms. Cobell, you spoke of pilot projects?

Ms. CoBELL. Yes, it is one of our approaches that we feel that has
to be undertaken. Mr. Mathies, on his diagram, has shown you that
there are all the different sources—the lease documents, MMS.
There are so many other areas that have to be looked into and the
reconciliation portion is only covering a little, tiny section of this.

We want to do some pilot projects—maybe five pilot projects—
that would go out and, for instance, maybe, as example—we don’t
know these tribes yet. We are developing some criteria that we feel
will be very useful to determine the tribes but, for example, we
heard Mr. Petersen talk. He has a lot of forestry on the Red Lake
Reservation, s0 maybe they would be one of the pilot projects and
they would be able to go from the top down on a pilot audit project.

We feel that will bring out areas in this particular area level
that nobody has ever thought of and it won’t be determined in the
reconciliation phase. So we feel those pilot projects are very impor-
tant, and they would also make us learn.

We could learn from them. That's the problem out there, as you
heard today. There are so many things that are unknown.

The CHAIRMAN. I think it makes good sense, but in order to im-
plement this project of yours do you need legislation?

Ms. CoBeLL. We need the support of OMB. We have to have the
money to do it. We'll have to have the support of this committee,
probably. If the meetings go well—and this is the first time in my
life I can say that I'm going to be optimistic, but if the meetings
continue to go well in the next 30 days that Mr. Hodsoll tatked
about as getting down and sitting down with people, the technical
people like Mr. Mathies, to hammer out this particular solution,
and it is agreed that these pilots should go forward, they have to
have money and they have to have the support of OMB.

The CHAIRMAN. And as part of this pilot project, would you go
through the ultimate such as investing in the banks of your choice?

Ms. CosELL. I believe that should be—if the Synar bill is passed, I
believe that should be an option that should be considered if we are
able to take our judgment money. We ought to work through our
bank with our own trust funds.

The CHAIRMAN. I think that would make a significant difference
in your relationship with the local community. It will make you
appear like, as it should, an equal partner.

So you can be assured of this committee’s help.

Ms. CoseLL. Thank you.

The CaairMan. We will do whatever we can.
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Ms. CoBgLL. Mr. Chairman, if I may just say one other issue, be-
cause I live out there. I live this life every day, and I know how it
exists.

That should be optional tribe by tribe that individuals have to
have a cleanup of the Bureau of Indian Affairs. Harold is going to
address that, but they deserve that real cleanup because it is going
to take time to implement this legislation and we have to make
sure that it doesn’t continue to hemorrhage any more.

The CHaigMAN. Thank you very much, Ms. Cobell.

May I now call on Mr. Monteau.

STATEMENT OF HAROLD MONTEAU, COUNSEL, JOINT TASK
FORCE ON THE REORGANIZATION OF THE BUREAU OF INDIAN
AFFAIRS, GREAT FALLS, MT

Mr. MonTEAU. Thank you, Senator.

As was said previously, I am an attorney in private practice in
Montana working with Indian tribes, my own tribe among them.
The Chippewa Cree of Rocky Boy extend greetings to you.

Elouise and Ben talked about these various phases on this chart
that represent eight different stops or steps that these transactions
go through that create the funds that we are talking about here.

I needn’t remind everybody—but I will—that each of these steps
represents people. It represents employees. It represents policies
and procedures. It represents transactions. Some of them may even
represent tribal-run programs, 638 programs, or self-governance
programs that are handling these transactions and that actually
elr:lploy the people that we are talking about when we look at this
chart.

I think this chart is very significant in light of the charts that
you will see in the strategic plan that outline the sort of overall
scheme that the Bureau of Indian Affairs, OFTM, and ITMA are
working on in order to improve the whole organization or reorgani-
zation of the trust fund management and the trust asset manage-
ment aspect of the Bureau of Indian Affairs.

You were asking earlier whether you felt that there was needed
some legislation in several areas. You have asked that question, I
think, of several people that came and testified today.

I'm a firm believer that when push comes to shove yes, we prob-
ably wiil need some legislation in some of these areas in order to
get the Federal Government to do the job and carry out the respon-
sibilities that it is supposed to.

It took legislation to create the ITMA. It took legislation to
create the BIA Reorganization Task Force. I do not believe those
things would have occurred without the help of this committee and
without the legislation that went through the Congress to more or
less force the Federal Government to work with the Indian tribes
in reforming the Bureau and reforming trust fund management in
light of what the tribes were saying needed to be done.

I don’t think that we can stress that more that the solutions to
these problems that we see are going to come from Indian Country.
They are not going to come out of a vacuum. They're not going to
come strictly from the Bureau of Indian Affairs or the Department
or even the Halls of Congress. It is the Indian tribes that will come
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forward with these solutions and work with the various entities as
best they can in arriving at some of the solutions.

I think that the demonstration projects that we are talking about
here, some of the reforms that we are talking about, are going to
lead us in that direction.

I wanted to talk a little bit about the staffing and the organiza-
tion or trust fund management within the Bureau.

The proposed realignment or reorganization of the trust fund
management programs I think is a good step in the right direction;
however, I don't think that enough emphasis has been placed upon
the field operations at this point. But I guarantee you that before
we get to the end of this process that the tribes will have made
known to the Bureau their feelings about what needs to happen at
the tribe-agency level in terms of organization, staffing, and poli-
cies and procedures, and transactions, and also what needs to
happen in terms of the area offices.

I am not convinced at this point that we have something neces-
sary going on in the area offices that can’t be carried out in a more
direct manner between the agencies and the central office west in
Albuguerque in terms of these transactions that contribute to the
trust fund.

I can’t help but think that in this day and age when we have
instant communications, when we have the ability to transfer
funds over the wire and over the telephones and through satellite
systems, that we need that intermediary step. I may be convinced
later on, but I'm not now.

I am also not convinced, too, that enough emphasis has been
placed in this strategic plan on developing the capabilities at the
tribe-agency level in terms of how we carry out these transactions
that contribute to the trust fund.

I believe that we have to keep that focus when we talk about use
of such people as Arthur Andersen, when we talk about the use of
these outside agency expertise coming in and doing certain things
in Albuquerque, doing certain things with the tribal accounts and
the IIM accounts.

We have to keep a focus there so that when those people go
away, when Arthur Andersen finishes whatever they are doing and
they go away, whenever those Federal experts come in and finish
whatever they are doing and go away, that we have trained people
in the Bureau of Indian Affairs, especially at the tribe-agency level,
that are going to be able to carry on, maintain these complicated
systems that are going to be put in place, be able to use them effi-
cientclly, and that they are going to be able to keep the books bal-
anced.

When we talked with Secretary Lujan a while back, we analo-
gized to him, for instance, going in and having his bank reconcile
his checkbook, and them him walking away satisfied that he had
his checkbook reconciled, but within a few months he would prob-
ably not have a correct balance again,

We sort of used that analogy that you have to train the people to
maintain this process so that we don’t have a recurrence of the sit-
uation in the future,
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That’s only a small part of it, of course. We have to go back to
the whole issue of trust asset management, the whole issue that
surrounds fractionated heirship, the issues that surround probate.

Of course, fractionated heirship and probate go hand-in-hand.
The ability to keep records at the tribe-agency level, at the transac-
tion level, contributes to the problem.

We have to take a real look at developing tribal law and develop-
ing tribal courts so that the solutions to what we call the fraction-
ated heirship problems are actually tribal solutions.

There have been many proposals—and you’re going to hear more
about them, I believe, this fall—in terms of what can be done at
the tribe-agency level to help alleviate the problem of fractionated
heirships.

Too, we have a horrendous problem in terms of probates that
contribute to the errors that have been talked about at the top
level there, that transaction level.

We have to look at tribes being able to carry out those probates
at some time in the future.

My own personal opinion is that the ALJ process is a dinosaur
and that it should be put to sleep and that it should be the tribes
that are handling those.

One of the most basic authorities, I would say, for courts in a
State setting is to be able to determine the heirship and determine
the heirs and who gets what in terms of a deceased’s estate, and
the tribes should be able to do that for themselves in terms of their
own individuals out there in Indian Country.

You, of course, have the situation in Oklahoma with the Five
Civilized Tribes who are having to submit their probates to a State
district court. They have fared no better, and I believe that even
that situation is probably better addressed in terms of a triba!l solu-
tion.

I want to stress that we need to really take a look at the strate-
gic plan in terms of the line authorities that are being delineated
here. There have been several people, including Jim Parris and the
Assistant Secretary, that mentioned that there are plans of actions
that have been developed. I think there are 50 or 70 or so that are
outlined in here that specifically say, “x is going to be done and
carried out by so-and-so and by a particular date.”

We must be very careful with those things. If we are going to
give someone responsibility to carry out those action plans, we
must also give them the authority to do it, and I don’t see anything
in the plan at this time that really comprehensively addresses how
v-;le are going to do that, and I think we have to be careful with
that.

I also am a little bit concerned about the emphasis in the plan
about the involvement of the chief financial officer and the Chief
Financial Officer’s Act and the impact it will have on trust fund
management.

At this point I don’t really have a conclusion in terms of how
much of the CFO Act will be directly applicable to the way that we
manage Indian trust funds, but I do know that I do not want to see
the CFO Act used in order to centralize the authority over trust
fund management in Washington, DC.
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I think the authority needs to reside at the operational level—
Lhat it')s, Albuquerque. Jim Parris needs the authority to carry out

is job.

Just an aside—I believe that Albuquerque, itseif, the central
office west, needs a position that is accountable for all the oper-
ations that go on in central office west, including trust fund man-
agement. That position does not exist at this time.

The same concern—the line authority concern—goes all the way
down to the agency level. You have people in the centra!l office, you
have people in the area office, and you have people in the agency
offices who impact on the ability of the OFTM—the Office of Trust
Fund Management—to carry out their duties. And yet the OFTM
does not have an efficient manner of making these people do the
job that contributes to their effort. That is a problem. We need to
take a look at it.

We also need to really take a look at what we are doing in terms
of current staffing.

The staffing inadequacies that are talked about I think are just
probably the tip of the iceberg. We have staffing inadequacies clear
down to the agency level, and I think we have some system inad-
equacies that go clear down to the agency level.

We need to take a look at the restructuring of the personnel that
deal with trust fund management and trust fund management
transactions.

We need to take a run at a really aggressive recruitment effort,
because there are some good people out there in Indian country, in
college, in tribal government, that can help us do the job that we
need to do for trust fund management. We need to identify them
and we need to find out what it is going to take to get them into
the Bureau of Indian Affairs.

We need to retain them. We need to place them properly. And
we need to train them properly once they come in.

I have to disagree with Congressman Synar at this point in
terms of transferring funds out of the Bureau system. I have a fear
that they will become even more inaccessible to the tribes were
that to be done unless they were transferred to an institution of
the tribal choice. I believe that would be key.

In terms of the tribes’ own ability to manage their funds, or at
least have a say in the management of their funds, I do believe
that we cannot do that in a vacuum. We need to develop some
standards, and I think we will develop those standards as we go
along, to mitigate the chance that we will have losses due to unin-
sured investments, or we will have losses due to institution fail-
ures. But I do believe that it can work.

In closing-—and I didn’t mean to take so much time—I just want
to reemphasize that I urge the committee, I urge Congress and the
administration, to listen to what the tribes are saying out there.
We have the firsthand experience with these things, and we can
help with the solutions, and we will help with it.

Thank you.

[Prepared statement of Mr. Monteau appears in appendix.]

The CrairMaN. I thank you very much, Mr. Monteau.

May I now call on Mr. Watchman.
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STATEMENT OF DERRICK WATCHMAN, EXECUTIVE DIRECTOR,
NAVAJO TAX COMMISSION; AND MEMBER OF THE NAVAJO
NATION INVESTMENT COMMITTEE, NAVAJO NATION, WINDOW
ROCK, AZ

Mr. WarcHMAN. Thank you, Mr. Chairman.

On behalf of President Zah, who sends his regards, we want to
thank you for the opportunity of coming here today and talk about
trust fund management.

My testimony has been submitted prior to my coming here, and I
briefly want to just summarize some of the more salient points.

My testimony basically focuses on the Navajo Nation’s trust
fungs and the benefits that we’d like to accrue from these trust
funds.

I want to share with you some of the successes that we have with
our trust fund management.

We are involved with the BIA Reorganization Task Force, the
Inter-Tribal Monitoring Association, and we certainly applaud the
activities of the committees in looking at the trust fund manage-
ment. However, one recommendation that I want to stress here
today is that the Navajo Nation proposes to withdraw all funds
from the BIA trust accounts and that we do have a success record
behind us to demonstrate that we do have the capability.

We don’t want this action in any way to jeopardize our right in
the event that there are perhaps allegations of mismanagement
and other things by the Bureau.

In 1985, as a result of Kerr McGee v. Navajo, in this monumental
tax decision, the Navajo Nation gained the right to tax activities on
the Navajo Reservation. As a result, tax revenues were directly dis-
tributed to the Navajo Nation.

We accrued about $150 million in 1987, and during that time it
was recognized that we need to look at the future. So, as a result, a
permanent trust fund was established. Through this permanent
trust fund, we have developed a very comprehensive set of invest-
ment policies and procedures which we now abide by today.

Over the years, these funds have accumulated to over $150 mil-
lion, and this basically is over $20 million in interest income and
over $25 million in appreciated value.

The success of this fund has demonstrated to us that we do have
the capability and the resources. As a result of the mismanage-
ment problems of BIA, we have approached BIA on several occa-
sions.

Recently, in 1990, we went to Albuquerque and talked with the
BIA officials of transferring all BIA trust management accounts
from BIA to the Navajo Nation. However, the progress has been
very slow, particularly because of reasons of the Judgment Funds
Distribution Act, which we feel needs to be amended. Because of
certain citations in title 25, United States Code, it prevents BIA
from transferring the funds to the Navajo Nation.

We have been working rather diligently in trying te make these
changes but, unfortunately, it has been very difficult.

One thing we want to stress here is that the main problem that
has come upon us is that the Bureau has cited that we have inad-
equate policies and procedures; however, during 1987, in consulta-
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tion with financial advisory services and other folks in the finan-
cial community, we developed a model investment policy and proce-
dures, which is similar to what you see in the states and the coun-
ties and the cities, and it is a generally accepted investment policy
and procedure.

Our accounting system is basically one that is generally accepted
asc? GAP type of model, and we use this, and we do have annual
audits.

We have demonstrated that we do have the proper resources and
we do have a growing in-house expertise and that we do have the
capability of managing the trust funds. However, we have been
going back and forth citing different laws and different regulations
that need to be changed, but we are at a point now where we want
to ask the assistance of this committee to look at fundamental
changes that need to be done and, in particular, the Judgment
Funds Distribution Act.

Beyond that, the Navajo Nation looks at the future. One of the
main reasons for the permanent trust fund is to look at financing
the government well past 2010. We are looking at the future inter-
ests of the Navajo people, and I just want to say that I appreciate
this opportunity to express our concerns. Qur Washington office
and the staff in Arizona are willing to work to see if we can come
up with some solutions.

Thank you.

[Prepared statement of Mr. Watchman appears in appendix.)

The CHalrMAN. Thank you very much, Mr. Watchman, Mr.
Cobell, Mr. Monteau, Mr. Mathies. Thank you all very much.

Qur final panel consists of: the attorney for the Shii-Shi-Keyah
Allottee Association of Albuquerque, Alan Taradash, Esq.; repre-
senting the Lan Mineral Services Co. of Norman, OK, Charles Red
Corn and Yancey Red Corn; and representing the First Nations De-
velopment Institute, Rebecca Adamson.

May I call on Mr. Taradash.

STATEMENT OF ALAN TARADASH, ATTORNEY FOR THE SHII-SHI-
KEYAH ALLOTTEE ASSOCIATION, ALBUQUERQUE, NM

Mr. Tarapasn. Thank you, Mr. Chairman.

My name is Alan Taradash. If I may, by way of introduction, just
indicate to the committee that I represent the Shii-Shi-Keyah Asso-
ciation, which is an unincorporated group of Navajo allottees that
formed in 1984 for the purpose of trying to get accountability and
timeliness of payment with respect to mainly oil and gas producing
leases on their allotments.

The president of the Shii-Shi-Keyah Association, Irvin Chavez,
was the recipient of an invitation from you, Mr. Chairman, to
appear here, but because the association’s members—and Irvin is
typical—are basically very poor people, he was unable to get the
funds to appear here, but he would have liked to.

What I am about to tell you and the committee I hope accurately
reflects his sentiment and those of our members. .

The letter that you sent asked us to focus on three aspects of the
management of Indian trust funds: to review previous studies and
reports, to examine new initiatives, and to explore tribal initia-
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tives, as well as to explain how it is that the management of these
trust funds has affected the people who happen to be Navajo allot-
tees who are members of our association,

Rather than reading directly my prepared testimony, I would
like to summarize it, in the interest of timeliness, Mr. Chairman.

The CHairMAN. All of your prepared statements are made part
of the record.

Mr. TarapasH. Thank you, sir.

I also would like to ask if it would be possible to supplement that
statement with some additional statements from members of the
association.

The CualrMAN. At the end I would announce that the record will
be kept open for a month.

Mr. Tarapasu. Thank you.

Typical of many of the members of the Shii-Shi-Keyah Associa-
tion, Navajo allottees, are people like Dorothy Blackee and Joe
Bledsoe.

Dorothy Blackee is a woman who is in her early sixties, lives in
northwestern New Mexico with her daughter and two grandchil-
dren who are below the age of 6. Her royalty income in a good
month is about $85 a month. She, her daughter, and the two grand-
ghildren survive on that $85 a month, in addition to commodity
oods.

Because they are recipients of royailties, they are not eligible for
any other kind of welfare that might be available to someone in
such circumstances.

She lives in a house that she built out of boards that she re-
trie(\lled from wooden boxes and corrugated cardboard covered with
mud.

Last October I took the Deputy Director of the Minerals Manage-
ment Service and his associate director, Neven Lakewood, out to
visit her in her home so they could understand why it is that accu-
rate accounting of her funds is important. And I think it is fair to
say that it took that level of effort to get the kind of care and at-
tention to the issues surrounding her allotment and her royalties
that we had not been able to get before.

By way of background, I should explain that we have been in liti-
gation with the Secretary of the Interior since 1984 over his failure
to comply with the Federal Qil and Gas Royalty Management Act.

There was a consent decree entered in March 1989 through
which the Federal District Court in Albuquerque has retained Fed-
eral court superintendents to ensure compliance with the terms of
the decree.

One of the things that you asked us about was to examine the
kinds of studies and reports that have previously been done.

Without meaning to speak unkindly of people at Interior—and I
have been representing individual allottees for the last 22 years,
and I have seen a variety of people over there—it is fair to say that
the kind of fraud perpetrated on the Federal District Court in Al-
buquerque, perpetrated on Congressman Synar’s committee, and
actually perpetrated on the Congress through a series of reports
that occupy about 4 linear feet of shelf space in my office is similar
to the so-called strategic plan that is before you.
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There is an artful dodge, if you will, that is involved in what
they are about.

I have to decide now, in the context of our litigation, whether to
ask that the Secretary be held in contempt for defrauding the
court. Less you think I exaggerate, I would observe the following:

I had occasion recently to look at an affidavit filed in 1988 in the
case of the Red Lake Band of Chippewa Indians in Minnesota
against the area director, Barlow. That affidavit, filed by an indi-
vidual in trust fund management, purported to characterize two
transactions from the Red Lake Band to the BIA for the purposes
of operating a sawmill as capital contributions rather than loans.

The ostensible source documents that were sought, according to
the affidavit, for evidence of the character of the transaction,
whether a capital contribution or a loan, were whether there was a
mortgage in place and a promissory note.

Now, any fool that is an area director that deals with the tribe
under his jurisdiction knows full well where that tribe has a consti-
tution that there is a mechanism in there for the lawful transfer of
fl_lgds, and you have to take a look at what that mechanism pro-
vides.

That tribe’s constitution, like most others, requires an act of the
tribal council to appropriate the funds.

When I asked the secretary of the tribe whether there was such
a resolution-~there were two instances—he produced them within
5 minutes. There was no mention made whatever in the affidavit of
the Bureau person of the existence of these resolutions.

The resolutions state that those transactions were loans, and it
thatﬁs the percentage rate of interest to be repaid to the Red Lake

and.

Yet, the absence of referring to those resolutions and the charac-
terization of those transactions as capital contributions then al-
lowed the Bureau, according to this affidavit, to not repay over
$200,000 plus interest to that tribe.

That is what I refer to as the artful dodge, and it is essentially a
fraud. That’s not the only example of that.

I have reviewed with you, Senator, as well as with many of the
staffers here, the pitiful failings in the 0il and gas accounting that
Interior is engaged in. It is not inaccurate to say that the reports
that are generated are relatively worthless if you are trying to de-
termine truly what should be paid into IAM accounts or into tribal
trust accounts from oil and gas revenues.

The auditing work is no better. There is a wholesale failure to
truly understand how to audit Indian oil and gas leases.

I also have the privilege, Senator, of representing the Jicarilla
Apache Tribe. We are engaged in audits of several major compa-
nies right now. It has been necessary to take the tribe’s auditor
and place him with the Minerals Management Service auditors and
inform them how the audit should be done properly and supervise
and insist that it be done properly.

The differential in terms of recovery of lost dollars that the tribe
would otherwise not get is in the millions of dollars.

That is not atypical. Unfortunately, it is typical.

When I read through Congressman Synar’s report that was re-
leased recently detailing the horrors of the trust fund accounting
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and the gross mismanagement, I asked myself the question, "Is
there any bank in this country where that Kind of report could be
done about that bank and it would be allowed to keep its doors
open 1 additional day?”’ There is none.

It is silly to even suggest that a banker continue to operate if it
were to operate as the BIA bank, in effect, has operated here.

Why then are Navajo allottees and others required to accept a
substandard level of performance that involves money that is ve
precious and dear to them, and for many of them that they actual-
ly subsist on?

The only reason is what I referred to in our litigation, sort of the
village idiot standard that the BIA has established for itself.

Once established that you have a wholesale level of incompe-
tence, then anything you do that is a marginal improvement upon
that is viewed as positive and is lauded because you have made this
great stride. But that doesn’t comport with real-world standards of
accounting.

It is inconceivable, as you pointed out very clearly, that the BIA
could carry on its books properties or securities that have a value
supposedly way in excess of their current value, which I guess is
zero.,

Why is the Government allowed to do that with Indian money
but not with other people’s money?

What Navajo allottees want is the same standard and the same
level of performance that any citizen would have for money that is
in a trust fund.

The other friend that just—I'm missing the boat here, and I just
don’t understand—is why it is when there are trust accounting de-
partments in banks throughout the country, it is necessary to in-
dulge the BIA in their attempts to try to figure out how to do that
which is already being done, and being done successfully.

I visited in 1987, 1988, and subsequently, with the two major
banks in New Mexico that have trust departments that do oil and
gas trust accounting and submitted back to the BIA the informa-
tion that those banks could perform the role that the BIA is trying
to perform, and a whole host of reasons were given as to why that
was not possible. They are bureaucratic reasons.

If you were to take a look, for example, at the analytical method
employed by the Bureau in trying to resolve this problem, it
doesn’t start from the bottom up—in other words, what is it we are
trying to accomplish to account for this money? But rather, what is
it from the top as an administrative matter of the Bureau that we
have to change to try to do that which banks are already doing.

Once you start down that road, then the solution you come up
with is anything but that which is appropriate to the problem.

That’s not a mystery why it doesn't work. It doesn’t work be-
cause that's an inane way to go about solving the problem.

I was talking last night with the CPA for the Red Lake Band,
and I mentioned that I wondered if, back when NASA was having
some problems in trying to figure out how to get to the moon, the
President called the Secretary of Interior and said, “Get me your
systems people from the BIA over to NASA to help figure it out?”’
and he laughed. The reason he laughed was not that the statement
was funny; it is the unstated predicated is funny, and that is that
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everybody knows that the level of competence is not there. So to
even suggest that they could be of aid in trying to design a system
is sill, and therefore funny.

Well, it is not funny when it involves allottee money, which is
very dear and precious.

There are many tribes—Jicarilla is one of them—who are more
than competent to manage their own funds. We just heard Mr.
Watchman from the Navajo Nation indicate their competence.

We were able over 10 years ago to pull out all the Jicarilla funds,
with the exception of just a few dollars, from BIA control. We set
that fund up with private investment managers. There is a supervi-
sor of those managers. There are four or five or six portfolios that
are funded, and there are quarterly meetings with those invest-
ment managers to see how far they have come in performing ac-
cording to what has been designated as their goals for that quarter,
for that year, and over the longer period.

The differential in responsiveness is night and day. If those
money managers do not perform, we fire them. If they do not per-
form satisfactorily and there is not an adequate explanation, then
the consequence is immediate.

The insulation from accountability that the BIA enjoys does not
permit allottees or tribes to achieve that same objective when their
money is mismanaged. That fund has outperformed the market-
place. It has more than quadrupled. And it has paid out to the
tribe and its members tens of millions of dollars over the same
period of time.

We have demonstrated that it is a far, far, far superior system
from that which the BIA is involved with.

I recognize that there are other individuals that still have to tes-
tify and the hour is growing late, but 1 do want to ask that the
committee, when it considers what to do, doesn’t view this as a BIA
problem or some sort of an exotic problem but views it as what it
1s—the simple management of money with institutions available to
manage it properly, that are accountable to the comptroller of the
currency, that abide by principles of generally accepted accounting
and auditing standards, and to have funds that are audited by in-
dependent CPA’s performing according to those standards, and not
the substandards that we have with the BIA.

There is one additional thing, if I may, Mr. Chairman, in closing.

There is a great deal that has been said about allotments, frac-
tionated interests, and the problems that they create. There have
been a couple of hearings held here in Washington. In looking over
the roster of people that have testified before those committees
that have held those hearings, there is a noticeable absence of the
people who actually live on the land whose fractionated interests
are being talked about. They can’t come here.

They need for this committee or its staff to go out and visit with
them in places like Werefenou, Naisee, Boonfield, and Farmington,
and other places on the Navajo Reservation to find out what the
problems are from their perspective, and not just what the admin-
istrative problems are from the top.

It is not different from the trust funds. There are solutions that
are available, and it ought to be up to the local—whether it is al-
lottee group or tribe—to inform the Government as to what will
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work, and then to have the Government lay out the framework,
the structure, to ensure that those kinds of things are done in an
accountable fashion as opposed to the fashion that the Bureau has
done them.

I'd like to thank you, Mr. Chairman, on behaif of the members of
the Shii-Shi-Keyah Association and its president, Mr. Chavez.

[Prepared statement of Mr. Taradash appears in appendix.}

The CHaIRMAN. I thank you very much, Mr. Taradash.

Now may I call on Charles Red Corn.

STATEMENT OF CHARLES RED CORN, LAND MINERAL SERVICES
CO., NORMAN, OK

Mr. CaARLES RED CorN. Thank you very much for the opportuni-
ty to come and address what we believe is an important problem.

I would just like to relay to you some of the experiences that we
have had in working with Indian people in the area of oil and gas,
and the recovery of the revenue from those minerals.

During the past 2 years, we primarily worked with several
projects, but one project, in particular, has taken up the majority
of our time. It was a gentleman named Luther Namaso who was a
full-blood Kickapoo gentleman who spoke only the Kickapoo lan-
guage. We dealt with him through his niece as an interpreter.

He had never been married, never had children. He worked as a
laborer. His life was involved in the traditional life of the Kickapoo
people.

He had one principle that served him well, and he had inherited
several pieces of property, and he made sure that he always hung
on to those and never had to give them up. He just sort of made do
and got through it as far as livelihood goes.

In 1980 two tracts of land in particular—both of them being 80-
acre tracts each—were leased. One of them was leased to a gentle-
man named William Austin. These properties are on the edge of
Shawnee, OK,

Mr. Austin drilled two good wells on each of those properties.
They were extremely good wells for that area of the country. It re-
sulted in Mr. Namaso having quite a bit of money.
edThe wells were drilled in 1985, and that’s when the income start-

In 1989 he went to the Bureau to request his balance in his ac-
count. They gave it to him on a yellow post-it slip and he carried it
around with him for a couple of months and then he went back to
find his account balance again. He knew that he had not with-
drawn any money and there had been some money put in there.

On the second account, his second yellow post-it slip showed
what he perceived to be $125,000 missing.

He went back subsequently. Without his knowledge, the money
was put back. He never really—and I never found out exactly why
it was taken out or why it was put back. I think I know why it was
put back, but I never figured out why it was taken out.

At that point he became concerned and requested that his niece
get some help on the question. She, through an attorney, contacted
Yancey and I and we set about working on this problem.
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As a matter of fact, we got in touch with some investors and ac-
countants and started setting him up a management system for his
funds that would protect him. He had enough money to protect
him the rest of his life.

As a matter of procedure, we audited his oil and gas accounts.
What we learned we couldn’t really—we kept thinking we found
some wrongdoing. We kept thinking every day we’d come up with
something that would explain all of this, but we never did.

Mr. Austin, who had sold the properties to a company called Vin-
tage Petroleum, had systematically paid Mr. Namaso half of the
money that he had coming to him.

So we did a report. We documented—we compared the State of
Oklahoma tax records with MMS records and concluded that there
was approximately $1 million due Mr. Namaso in interest and in
principal.

We set up a meeting with the superintendent at the agency, and
I had told him what was coming, and that he had the realty officer
present at our meeting. So we walked in and we dug out every
pi_ece of information we could find in the courthouse on the compa-
nies.

We had a-—for what it is worth, we had a stack of information
about 6 inches high that we turned over to them, plus our own
findings and a summary of our findings.

We were surprised when the realty officer told us that he had
known about this problem for 2 years, and that there was really no
reason to worry because he had ordered an audit, and in two or
three years he would get the audit back and he would write them a
letter and they would pay the money in, so there really wasn’t a
problem.

We asked about the audit, and the superintendent said he had no
cgntrol over MMS and the manner or the time in which they audit-
ed.

So we went to Denver and met with a gentleman named Vern
Ingraham in MMS, and he was very helpful. He started an audit
that day.

However, the audit took well over 1 year, and we were—I guess
part of the problem, ag we saw it, was that during this audit period
we were not privy to any information or to any—not allowed to be
a part of it. In fact, we were specifically excluded from it.

We understand that was the policy or that there was some
reason for that, I assume. In the meantime, Mr. Namaso passed
away in November 1990, and we began—the executrix of his estate
is Shirley Delgado, his niece who had acted as his interpreter and
had helped him in his business matters—paying his daily bills.

She and her children and four of her nieces and nephews were
named as heirs in an estate. The estate was somewhere in the
neighborhood of $4 million in value. These are minors—five of
them are minors. Three of the youngsters just turned adults.

Mrs. Delgado—I found her to be a very intelligent lady, and I
found him to be a very intelligent man. He had a language barrier.
We told them from the very beginning, the very first day, that we
only had to do two things, and that’s to keep pursuing this and to
be honest and straightforward with everyone, and we’ll recover the
money.



53

MMS did complete the audit. They did bill the companies. The
companies remitted, to date, $1,023,000.

We are in the process—well, next week it will be 3 months since
the probate was completed and final, and, I guess, to be honest
about it, the fellow that handles that money can’t quite determine
how much is in that account. We think that it is in the neighbor-
hood of $1.4 million.

We have now begun a system of staying in touch with them on a
daily basis. We call them one day, and we tell them what time we
are going to call them the next day, so they look forward to our
phone calls and tell us that they’re working on it.

The superintendent actually—you get the impression he is push-
ing peogle to get this thing done. It is just—and, of course, during
the probate period, during this, even now we do not know how
much money is in that account because it is privileged information,
although these are the heirs.

We did go back and we tried to get some answers on why the
lease wasn’t canceled immediately when the wrongdoing was un-
covered, and we didn’t get any satisfactory answers, but there was
a statute of limitations on the problem tﬁat was getting ready to
expire, so I think it was a 6-year statute of limitations from the
time the wrongdoing began.

We asked them to—we filed suit against the Federal Government
in December of 1991 to protect the heirs and the family from any
damages that we think tﬁey may have suffered.

After I received the letter to appear and testify, Yancey and I
traveled out into some of the Indian country and to southwest
Oklahoma to talk to some of the mineral owners to see what they
W(ire thinking and if there was anything they would like us to
relay.

We found that none of them actually feels comfortable with the
handling of their assets, or their mineral—we asked them specifi-
cally, “Do you feel that you are not being paid the right amount?
Do you feel like there is money missing from what you should be
receiving?”’ One hundred percent of them said that they had no
way of knowing. They feel uncomfortable about it. They have the
impression that they may not be paid as much as they should, but
they don’t have any way of knowing.

They also expressed a reluctance to get involved, saying that if
they were to do that they thought there would be a—somehow or
other their checks would be slowed down.

I don’t have any way of knowing if that’s true or it isn’t true. 1
find it hard to believe that would happen. But I think it is the—
where that attitude comes from is from the secrecy that has—and
I'm talking about this one case—the secrecy that has been placed
over all the information in this one case.

I think these other Indian people that we went out and visited
with, I think that may be where their uneasiness comes from. They
don’t have access to the information regarding their own accounts.

I did ask one time the superintendent--he was a good friend of
mine-—when they first learned that the oil royalties had been paid
in approximately half, I said, “Why didn’t you call the Indian
person and tell him about it and tell i‘;im he had some money miss-
ing in his account?” I told the superintendent I had become well
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acquainted with Mr. Namaso and knew him to be an inteiligent
man and fair man, and I think if the superintendent would have
called him and explained this to him, I think he would have under-
stood and he would have tried to work with him.

We think we have a fairly decent knowledge of how the Bureau
works at the agency level. We are certainly not informed about
how it works at the level in Washington, but at the level at the
agency level we have been able to have this estate probated and
finished in 1% years. That’s a pretty good time for probate.

We are still having difficulty, though, in just getting the check
written. After 3 months, we expected that to happen. He will
always say, ‘It will be next week.”

It is interesting. The probate judge would tell us he wanted to
get his probate order out in 30 days, and it took him 7 months.

We stand to meet with them. We feel, as individuals, you get the
impression they are trying to accomplish these things.

e CHAIRMAN. Mr. Red Corn.

Mr. CHARLEs RED CoRN. Yes.

The CHAIRMAN. How much longer will this—

Mr. CHARLES RED CorN. I am through. Yancey will give his state-
ment.

The CHAIRMAN. I have been sitting here since 9 a.m., and at 1
p.m. I am presiding at another hearing. It is now 12:45, and I know
that the staff told you 5 minutes, but I have tried to accommodate
all of you. Mr. Red Corn, you spoke for 20 minutes. Ms. Adamson is
still waiting, so Mr. Yancey Red Corn?

Mr. Yancey Rep Corn. No; we can just——

Mr. CHaRrLEs REp CorN. Could we just say that we have sued and
we are working on having this lease canceled for good reason.

The CuairRMAN. Yes, sir.

[Prepared statement of Mr. Charles and Yancey Red Corn ap-
pears in appendix.]

The CHAIRMAN. Ms. Adamson.

STATEMENT OF REBECCA ADAMSON, FIRST NATIONS
DEVELOPMENT INSTITUTE, FALMOUTH, VA

Ms. ApaMson. Thank you, Senator.

I would like to thank you for the opportunity to testify before
your committee. We were here in 1986 on this same issue, and just
to start my whole conversation is that I want to express that we
desperately, desperately need your leadership to solve this problem
of the BIA’s mismanagement of Indian trust funds.

I happen to concur with Mr. Taradash. We have been working
with trust funds for 9 years now, and I do not think it is brain sur-
gery. I think it can be solved. I think there are plenty of institu-
tions out there that work on a day-to-day operation with cash man-
aﬁement, accounting systems, investment advigers—all performing
adequate services within any sort of fiduciary standard. I think we
ought to turn to them and get it out of the BIA.

First Nations was created in 1979 for the purpose of assisting
tribes to control their economic future. Obviously, tribal control
and self-determination over their assets is monumental in any eco-
nomic future.
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It is through our work with tribes at the grassroots level that we
became aware of the issues and concerns over BIA management
and control of Indian trust funds. In particular, our work goes back
to 1983 through 1985 when we worked with the Saginaw Chippewa
Tribe to create an out-of-trust fund investment model. The only
v;r)ay BtIhey had any control over their moneys was to take it out of
the BIA.

This work with the Saginaw became the impetus for the statuto-
ry language that currently requires the audit and reconciliation of
Indian accounts through Congressman Yates’ committee. It was
also the impetus for the ad hoc group that is now today formally
known as the Inter-Tribal Monitoring Association, which has been
the official watchdog group forever on top of this issue.

In addition, that early work was the basis of the conceptual and
technical development of the trust fund demonstration models that
both First Nations and ITMA are recommending to the committee.

My testimony today will be brief. I will cover three topics. 1 will
highlight investment fund management practices—in particular,
the 1983 Price Waterhouse review of the management of the
Indian trust funds. I’ll share some of First Nations’ work and our
research findings nationally on the surveys we did with tribes.
Last, I'll focus on the needs and rights of tribes as beneficiaries and
particular recommendations and corrective measures to be under-
taken.

First Nations’ work with Saginaw Chippewa to create a model of
tribally controlled and investment trust funds covered a little over
2 years, from 1983 to 1985. However, our work in the record goes
back even further.

As far back as 1946, the Menominee Tribe was suing the Federal
Government to secure proper protections and accounting over their
funds. In 1966, the Southern Ute. In 1970, Western Shoshone. In
1973, Pomo. In 1975, Cheyenne Arapaho. In 1980, Navajo.

The BIA cannot make the trust fund problem go away by ignor-
ing it.

As we began to research this issue, we uncovered 18 Government
studies in the past 6 years. This averages three studies a year on
this particular problem. Senator, we do not believe we need an-
other study.

There are basically five main recommendations that came out of
the 1983 Price Waterhouse review. We recommend that they be im-
plemented immediately.

They are: That the BIA develop and implement an ongoing proc-
ess for individual Indians and tribes to participate in the formula-
tion of their investment objectives; that tribes and individual Indi-
ans for the current time be offered options for making proportional
assignments of their funds. They can look at short-term and
medium-term investments for the time being, and that they can be
expanded as we go into the future.

Recommendation No. 3 is that we recommend the Bureau engage
with outside investment advisory services.

No. 4 is that the Bureau of Indian Affairs engage with outside
financial services to enhance the trust fund reporting and monitor-
ing.
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I serve as a trustee of a mutual fund in the Washington area. I
have a fiduciary responsibility for over four portfolios. In four of
the portfolios I oversee, it totals $5 billion. We have over half a
million shareholders or discrete accounts that we manage.

One of the primary controls we exert as fiduciaries is to segre-
gate the functions; therefore, I repeat that I think the functions
that should be segregated and contracted out are investment advis-
ers, custodial, cash management services, and the administrative
external accounting operations.

By segregating these through separate and distinct contracts, we
have achieved a series of checks and balances within the mutual
fund industry that I think warrants replication in this particular
case.

One of the problems besides lack of tribal input—in the begin-
ning the other problem we had with the past contracts that were to
be let with the Mellon and Security Pacific institutions was this
lack of functional segregation.

The final recommendation was to establish an oversight commit-
tee of private and public sector representatives to provide oversight
of the outside contracting, to have an external auditor reporting to
this oversight committee, and to provide the final checks and bal-
ances over the overall trust fund management.

In 1990, First Nations, at the request of Congressman Synar, con-
vened an ad hoc group of advisers. It included tribal leaders, law-
yers, and investment experts such as Elouise Cobell, Nathan Hart,
who is a licensed securities broker and currently commissioner of
the Oklahoma Indian Affairs, and Sam Good Hope, Esq. This was
the beginning of the task force now known as ITMp}i.

I believe that ITMA has addressed very thoroughly their current
efforts to enhance the BIA’s monitoring and accounting, and I
think they are going to continue to do this.

I think, in addition, they serve as an example of what we can
expand and build upon for the full oversight committee.

I don’t think that this will ever be corrected until we have an
oversight committee that is really monitoring the entire oper-
ations, and it cannot rest with one, single CEQ down in Albuquer-
que.

But, in addition to the Price Waterhouse recommendations, it
has become apparent from our work with tribes that different dem-
onstration models need to be provided so that tribes can create the
fmeszlr;s for controlling and participating in the investments of their
unds.

First Nations has developed three such models. Essentially, they
would be out-of-trust, such as the Saginaw Chippewa’s; in-trust,
and there are a variety of tribes currently trying to direct their in-
vestment objectives within trust; and 638, whereby a tribe could
contract for financial services and set their investment objectives
through the 638 model.

Again, all we are really asking for is the same protection and fi-
duciary standards for our tribal assets that are provided the gener-
al public. Basically, these protections—and I'll repeat from my last
testimony—are: one, prevent the management of assets by irre-
sponsible or incapable personnel; two, prevent the use of substand-
ard accounting and unsound methods of computing asset value or
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earnings; three, ensure the full disclosure of accurate and timely
information and financial statements; four, prevent changes in the
character and practices of the asset managers without input and
consent from the tribes as beneficiaries.

In 1986 and 1987, First Nations conducted extensive research on
almost 100 reservations. In our survey, only about five tribes re-
ported that they had ever received any sort of financial report from
the Bureau of Indian Affairs on their trust funds.

The other results of the survey cited a lack of local control, limit-
ed expertise, and no access to qualified technical assistance. Again,
they cited poor or inadequate financial information as barriers to
them in the ability to utilize and benefit from their trust funds.

We recommend that this committee go out into the field and
hold further hearings and listen yourself to the stories that you
will hear.

Tribes and individuals are very frustrated by the lack of involve-
ment that they have had within the Bureau of Indian Affairs. As
far back as August 1985, in discussion with the investment branch
of the BIA in Albuquerque, we were told the BIA did not provide
any technical advice to tribes desiring to form investment plans.
Further, the BIA did not have any expertise necessary.

They did have investment coordinators, but these people usually
had other responsibilities.

There was an unspoken conclusion that the system was inad-
equate because no demands were made of it. In large part, this was
because tribes did not have the expertise to question it anyway.

Conversely, at an Oklahoma Indian Business Development Con-
ference, several tribal representatives confronted the BIA. Some of
the issues they related were: not being informed of any changes in
the payment schedules or interest payments, lack of personnel in
both the area and the agency office where they could even ask
questions.

The seriousness of the trust funds of American Indians and the
realization of the economic potential of our resources is at stake.
Indian trust funds represent a legacy for tribes and individual Indi-
ans. Under current law, if a class action suit was brought, the BIA
would be required to audit and reconcile these accounts by a cer-
tain time.

First Nations recommends that a settlement process at individ-
ual and tribal options should be implemented without any statute
of limitations to allow tribes and individuals to conduct their own
accounting should they choose.

Furthermore, we recommend the creation of a trust fund court of
claims to remedy wrongs committed over the past 20 to 30 years,
and included in these recommendations should be the authority for
:be class action suit and should be established grounds for jurisdic-

ion,

The authority to manage trust fund moneys called for in the rec-
ommended legislation already exists. Assistance in creative options
Pavs proven that tribes are capable of taking control of their trust
unds.

In closing, I was going to share a success story, which was the
Saginaw Chippewa Tribes, but for the sake of your time they have
prepared separate testimony and they outline the tremendous suc-
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cess they have had for the tribe and the tribal members, them-
selves, having taken their money out of trust.

Thank you.

[Prepared statement of Ms. Adamson appears in Appendix.]

The CHAIRMAN. I thank you very much, Ms. Adamson.

I would like to announce that the record will be kept open for 30
days. Those of you who wish to submit supplemental testimony or
additional documents, please feel free to do so.

This committee has been aware of the existence of this problem.
We know that it has been with us for nearly 70 years. We know
that there has been abuse, there has been mismanagement. For ex-
ample, we know that individual accounts where the individual is
not able to be located—these accounts have been cancelled and the
amounts placed not in the trust fund, but in the General Treasury.
These are moneys that belong to Indians. They amount to at least
$25 million a year, and this has been going on for years.

We believe that this proplem may also exist with tribal accounts,
because of the strange bookkeeping. I am certain records have been
mislaid and millions have been lost.

So the question should arise: Why have we waited this long?
What I am about to say is not in defense of the activities of this
committee, but an explanation.

I have been chairman of this committee for 5% years. It may in-
terest you to know that this committee has held more hours of
hearings, has considered more bills, and has passed more bills than
any other committee in the Congress of the United States. Our suc-
cess record exceeds that of any other committee.

I have spent more time in Indian country last year, for example,
than in my beloved State of Hawaii, which is something a politi-
cian never does—especially if he is running for reelection.

And so I want you to know that, because the agenda of Indian
coui'ltry is s0 horrendous and huge, that we have had to set a prior-
ity list.

We are now going to tackle this matter, and I can assure you
that the full resources of this committee will be utilized, and we
will resolve this matter one way or the other. If it doesn’t, some
heads will roll.

So, with that, I thank all of you for participating in this hearing.
We thank you for your advice and your counsel and, most specifi-
cally, for some of the horror stories, because my colleagues will be
made aware of them.

With that, the hearing is adjourned.

[Whereupon, at 12:57 p.m., the committee adjourned, to recon-
vene at the call of the Chair.]
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ADDITIONAL MATERIAL SUBMITTED FOR THE RECORD

PREPARED STATEMENT OF ELOUISE C. CoBELL, CHAIRMAN, INTERTRIBAL MONITORING
ASSOCIATION ONM INDIAN TrUST FuLNDS

Mr. Chairman and members of the Comminee, I appreciste the opportunity o testify today.
T also would like 10 thank the Committee for all of the support it has provided to Indian people
in our effort 10 improve the management of our wust funds. My name is Elouise Cobell. I am
a member of the Blackfeet Tribe and chaitman of the Intertribal Monitoring Association on In-
dizn Trust Funds (**'TTMA"), an organization composed of Indian tribes and allottee aszocia-
tions that have funds managed by the BIA Office of Trust Funds Management. We established
the Association 14 months ago 10 ensure that the account holders had significanmt input into the
trast fund clean-op cffort.

Someone said that the theme of this hearing is “Indian trust funds—past, present and fu-
ture.”’ The members of TTMA, in their capacities as tnbal comptrollers and individual acooumt
holders, (many of us are both} know firsi-hand about the abuses of the past tha1 Congressman
Synar and GAO described because we were the victims of this abuse. We were the ones who
wned to find out our account balances from the BIA, only to be 10ld it would take six or eight
months just to tell us how much money we had in our accounts. We are the ones who found
the BIA making gross errors in our accounts but could not get them 10 1ake action when those
ermors involved underpayments to our tribes. We were the ones who had money unilaterally
taken from our sccounts by the BIA when it determined it had overpaid us. We were the ones
who received checks in the mail without any information on what they were for.

But what sticks most in my memory, and which cannot be quantified by a GAO repor, is
the horrible humiliation of Indian people that was built into the system. During summer off
from college, 1 worked for the BIA superintendent at the Blackfeet agency. In the room outside
the Superintendent’s office was a very small window that looked out into the hallway of the
building. In the hallway were rows of narrow hard wooden benches. Esch morning, tribal mem-
bers would begin filling those benches and would sit there all day waiting for the Superintznd-
ent to come to the window and give them a few minutes of time so they could beg him to
release some of their own money from their trust fund accounts. The memory of these old peo-
ple having to go through this humiliating process just to get access to their own money has
been in the front of my mind as we have worked on this trust fund issue. We are detenmined
that this kind of treatment will never be repeated.

Over the past 14 months, ITMA has, in coordination with the BIA, begun a number of activi-
ties 16 insure this never happens again. In the beginning, the BIA fought us every step of the
way and we would have been defeated except for the enormous support we received from this
Commiutee, Congressman Synar and other Congressional commiuees. But the BIA has now
come to recognize the need for a pannership between the BIA and the tribal and IIM account
holders in order to correct the trust fund situation. As a result, a real and productive pannership
has begun 10 develop. This panel will discuss the initiatives underway to comect the etrors of
the past. The initiatives fall imo three broad categories. Ben Mathies will discuss the effont to
teconcile and audit the BIA accounts so that the efrors of the past can be identified and so
that account holders can be repaid any money they lost because of BIA errors, Harold Monteau
of 1he Reorganization Task Force will discuss the efforts to irnprove the operation of the BIA's
management of the trust fund program so it will work betier in the future, Chairman Grege

6]
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Bourland will discuss the initiatives being considered to give tribes greater control over their
trust fund accounts so they can help to promote-Indian economic opportunity. ]

Our efforts in all of these areas are just beginning, are still fragile and wiil require enormous
work, cooperation, and suppen from the Congress, the BIA, OMB, the tribes and the account
holders. A steadily improving working relationship with first the BlA, other parties within the
Department of the Interior, and most recently the Deputy Director and staff of OMB has been
encouraging. It is not an exaggeration to say that we have moved from a relationship of guarded
mistrust to one of increasing recognition and scceptance of our mutual responsibility and inter-
est in providing the historical accounting, appropnate settlement, where required, and providing
the quality services in the fuire to which the beneficianes are clearly entitled. However, we
are optimistic that we are on the night track and are off to a positive start. What makes us
optimistic is the vision tha it guiding us in this effort and which we hope will be adopted
by this Comminee in its effons. The vision is really very simple—that the principle of self-
determination must be the guiding principle for trust funds just as it is for all other Federal
Indian programs. Even though these are our own funds, for 100 long they were managed for
the convenience of the bureaucracy. The tribal and Indian account holders were perceived as
a nuisance to be brushed off. As a result we have been completely alienated from our money.
As long as we remain effectively cut-off from the management of our funds, that management
will never be done nght. Nor will we ever achieve the economic power and opportunity that
should be available to someone with over 32 billion in the bank.

What happens when a ‘“‘clean-up’’ fails to recognize the primacy of self-determination is
demonstrated by the results of the effort to clean-up the management of Indian minerals. Those
doing the clean-up were so infatated with computer systems and processes, that they com-
pletely ignored the customers—the Indian people. As a resali, ten years and half a billion dol-
lars later, the Indian people are no betier off now then they were before the clean-up began.

Therefore, we are insisting that in every action the Federal govemment takes in the wust fund
area, the fundamental question they must ask is how will this step help tribes and Indian people
have greater control over their trust funds. In some areas, the application of the self-determina-
tion principle is straightforward. For exampile, tribes must be given f;re:m:r authority 1o manage
or direct the management of their own trust funds,—ihe objective of Congressman Synar's pro-
posed legislaton, For many IIM account holders, the wrust fund system is nothing more than
a cumbersome process that takes siz steps and several months Lo get a lease payment to them
from their lessee who lives a mile down the road. For hemn seif-determination means reducing
the layers of bureaucracy that alienate them from their money. For all account holders, self-
determination means obiaining accurate and timely information on their accounts, since without
information, it is impossible for us to have any control over our accounts.

In sum, the effort to clean up trust funds management cannot be simply that of building a
better bureaucracy, because we know what that uces. Insiead, 1t requires a fundamenial re-
view of the purposes and functions of the wrust fund program and a reconstruction of chat pro-

ram based on the principles of self-determinauon. Only this kind of comprehensive effort can
tnsure that the horrors and humiliations of the past will never reoccur.

One of the initiatives that Ben Mathies will be discussing is the role of pilot tribal audits
in the over-all reconciliation and auditing process mandaied by Congress. When this process
is started may we suggest that this Committee hold a field hearing at one of the locations. This
would give the Commuittee an opportunity to leam from the findings first hand.

In conclusion, I would like to thank this Committee for its concem on cleaning up the trust
fund for the Indian people.

PREPARED STATEMENT OF HAROLD A. MONTEAU, MEMEBER, CHIPPEWA CREE TRIBE

Good moming Mr. Chaimnan and Members of the Commitee. My name is Harold A.
Monteau. I am a member of the Chippewa Cree Tribe of the Rocky Boy's Reservanon, Mon-
tana. I am an anomey in privaie practice in Great Falls, Montana. I am also a Triba! Represent-
ative on the Joint Tri I Task Force on the Reorganization of the Bureau of Indian
Affairs. I also serve as the Coondinator for the Tribal side of the Task Force. I am here today
on behalf of the Task Force. The Tribal Cochairman of the Task Force, Wendell Chino, Presi-
demt of the Mescalero Apache Naton and I have been assigned by the Task Force to coordinate
efforts with the Intertribal Monitoring Association ITMA) on Indian Trust Funds Management.

Senator, the Joint Task Force on Reorganization of the BIA and especially the Tribal Rep-
resentatives on the Task Force have s rted the efforts and the concepts set forth by the
ITMA on the Indian Trust Funds. The Reorganization Task Force has given great deference
to the analysis, problem identification and concepts developed by the ITMA in its effort 10 par-
ticipate as & pariner with the BIA in resolving the issues and problems regarding the Bureau’s
Management of Indian Trust Funds.

A ceniral theme of the Reorganization Task Force has been thal true reform of the manner
in which the anment of the Intenior and the BIA camry out their Trust responsibility can
only take place if conducted in partnership with the Tribes%ﬁs theme recognizes that the Trib-
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al agenda for self determination is inexiricably inteftwined with the administrative responsibil-
ies and trust responsibality activities of the Bureaun of Indian Affairs.

It is with this undemtanding that the Joint Task Force voted 10 support the concepts devel-
oped by the TTMA and BIA Office of the Trust Fund Management, as we undemicod them
on June 25, 1992, at the Reorganization Task Force Meeting in Green Bay, Wisconsin. It was
the understanding of the Task Force at that time thal two drafi Strategic Plans existed. One
had been developed by the Office of Trust Fund Management and the TTMA and the other
had been developed at the Assistant Secretary's office and the Deputy Commiszioner's office.
We understood that the two drafis had some philosophical differences which were going to be
resolved, as best they could, through a joint drafting effost on the past of the TTMA, the Office
of Trust Funds Managemeni, the Assistami Secretary’s office and the Deputy Commissioner’s
office. It is not my undersianding thai such a joint effort has occurred.

Mr. Chaimman, it has been the method of operation of the Reorganization Task Force 10 de-
velop all initistives for reform of the BIA in a tue working parinership with the Bureau person-
nel and depanmental personnel. This pannership me y has proven successful in the de-
velopment and implementation by the Task Force and the BIA of the new Tribal Budger sys-
tem. Several other initiatives, including, but not limited 10 Economic Development, Indian Gam-
ing, Federal Finance System Implementation, Delegations of Authority and BIA Records Man-
agemenl have utilized this unique parnnership methodology. We would hope tha this same
method is going 10 be utilized in resolving the problems identified in the Bureau’s Management
of Indian Trust Funds and resclving issues of the management of trust asseis that contribute
to the trust fund.

Mr. Chairman, there is a new attitnde dcvclogi:g in Indian Country. Si:zgly stated, it is a
can do and will do amtilude on the part of the Tnbes. The Bureau of Indian Affairs, Departmem
of the Interior and, indeed, the United States Congress, must listen when the Trbes say the
solution to these probiems will be formulated in Indisn Country.

Previously, I had mentioned thatlthe two drafts of the sirategic plan for Indian Trast Funds
Management had some basic philosophical differences. One of those differences is the emgl;mis
in the Assistan Secretary’s plan on the use of “'outside’" resources 10 perform the iliation
process which will be key 10 an acceptable accounting of both the Tribal and Individual ac-
counts. i does not seemn logical 10 propose 10 carry out such a complex and costly task in
a manner which does not develop BIA and Tribal capabilities so that the chance of these prob-
lems arising again can be mitigaied. It does not seem logical 10 have someone come in and
balance the books, put complicated systems in place and then walk away with the expertise
to maintain the books and operate the system. It makes better sense to carry out 8 process in
which the BIA and the Trbes, in a troe pantnership arrangement, joinily develop the capability
in managing Indian Trust Funds and in managing the 1rus1 assel transactions thar contnbute to
the trus fund.

Senator, as you may know, the Reorganization Task Force in the coming year or years will
be working with the Depantment of the Interior and the BIA 10 carry out an examination and
reformation of the operstional procedures and policies of the BIA. These policies and proce-
dures are found in the organic documents by which the BIA operated. Basically, these include
the Bureau of Indian Affairs Manual (BIAM), the Code of Federal Regulations {CFR) and the
United States Code (USC). These are also accompanied by certain types of intemal publications
that are issued as policy directives, addenda to delegations of authoniy and Departmenltal Man-
ual_lgublical.iom.

= work of the Interiribal Monitoring Association greatly contributes to the Reorganization
Task Forces's efforts. This includes our effont to reform and reorganize the menner in which
the BIA carries out its tional ibilities and its managemem of trusi assets of Indian
Tobal Governments and Individual Indians.

We ask your continued suppont for our efforts and we thank you for your suppont 10 date.
We, as Tribal Representatives, realize it is a fact that we will find resistance 10 our efforts to
reform and reorganize the BIA as our work threatens the security of the empires that had been
built in the Burean. We ask you 10 send a loud and clear message to the BIA and the Depan-
ment that in the arca of Trust Funds Managemem in panicular and in all aspects of Trust re-
sponsibility, that Tribes can be and will be a true and equal pantaer in the development of solu-
tons.

FN-A01 O ~ 92 ~ 3
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Statement of Jeffrey C. Steinhoff
Director, Civil Audits
Accounting and Financial Management Division

We are pleased to be here today to discuss the Bureau of
Indian Affairs’' (BIA)} management of the Indian Trust Funds. You
requested that I address the nature of BIA's past problems, the
present status of lts trust fund operations, and apeclflc actlions
the Bureau might take to lmprove future trust fund operatlions. My
testimony today will cover these three areas. First, I wiill
discuss some of the long-standing weaknesses that have plagued
BIA's management of the trust funds. Next, I will highiight the
status of BIA's efforts to reconclle the trust fund accounts,
including the problems that have been ldentified and possible
alternative approaches. Finally, [ will discuss the status of
BIA's efforts to develop a comprehensive strategic plan for trust
fund financial management improvement, which include implementing
the Chief Financlal officers (CFO) Act of 19%0 (Public Law

101-576) .

In summary, BIA has had difficuity in fuiflliling its flduclary
responslbliity to ensure that proper control and accountabllity are
malntalned over esach trust fund account. Over the years, countless
audit reports and internal studies have detalled a litany of
problems in BIA's control and oversight of these accounts. BIA'a
record has been so poor that the Office of Management and Budget

(OMB) has placed trust fund accounting on its high-risk list.
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Most of the trust fund man&gement problems are internal to
BIA's OQffice of Trust Funds Management (OTFM). They include poorly
desighed accounting sysatems, weak internal controls, and untrained
staff. These weaknesses have prevented BIA from reconciling trust
fund accounts and providing periodic statements tO account holders.
Howaver, some problems which impact trust fund accounting are
external. For instance, important issues involving fractionated
land ownership records are managed by another BIA office, the
Office of Trust and Economic Development. Also, Bureau of Land
Management (BLM) Indian lease management practices and Minerals
Management Service (MMS) collections and reporting of Indian oil
and gas royalties are managed by other Interior Department
organizations. These 1ssues cannot be addressed by OTFM or BIA

alone.

BIA has recognized the seriousness of its problems and has
initiated some corrective actions. Howaver, recent GAD testimonies
and our June 1992 report' have indicated limited progress in fixing
what is wrong. BIA is now working on a long-term strategic plan,
and OME and the Interior Department CFO have directed high level
attention at improving trust fund management. A lot remains to be
done, and although the current interest in solving these problems

is most encouraging, it must be sustained.

'Financial Management: BIA Has Made Limited Progresa in
Reconciling Trust Accounts and Developing & Strateqic Plan

(GAO/AFMD-93-38, June 18, 1992).
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In testimony earlier this year, we said that, in order teo
effectively address long-term trust fund management problems,
_ Interior Department and BIA management need to rethink the way
trust fund operations are conducted. This means first reexamining
goals, roles, policles and procedures, organization, staffing, and
financial management systems. Next, based on the resaults of this
examination, BIA needs to develop a comprehensive strategic plan
for addressing every facet ¢f the trust fund operation, including
interfaces between other systems and operations that impact trust
fund accounting., The CFQ Act provides a framework that BIA can use

for lmproving trust fund financlal management.

BACKGROUND

The Secretary of the Interior is directed by law to manage
Tribal and Individual Indian Monies Trust Funds. BIA, through its
Office of Trust Funds Management, 1s responsible for carrylng out
the government's fiduclary responsibility of ensuring that proper
control and accountablility are maintalined over each trust account.
The Office of Trust Funds Management, located in Albuqueérque, New
Mexjico, oversees trust fund operations at BIA's 12 area offices and

93 agency offices.

At the end of fiscal year 1991, OTFM was responsible for
overseeing maintenance of about 2,000 tribal and 291,000 Individual

Indian Money accounts with reported balances of $1.5 billion and
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$440 million, respectlvely. Trust fund balances have accumulated
in part from payments of claima, oil and gas royalties, land use

agreements, and investment income., In fiscal year 1991, reported
recelipts totaled almost %400 million, and disbursements ran about

$367 million.

OTFM uses several automated systems to oversee, manage, and
account for the Indlan trust funds. Two of the systems, the
Finance System (general ledger) and the Individual Indian Monies
subsystem (gubsidiary ledger), are used to account for tribal and
individual Indlan monies. In May 1991, BIA issued a contract for a
public accounting firm to reconcile tribal and individual Indian
trust accounts with supporting documentation. Since then, BIA's
efforts to reconcile its trust accounts by using source documents
to reconstruct and verify account balances have been monjitored by
representatives of tribes and individual Indian account holders whe
comprise the Intertribal Monjtoring Association. The Association
is working with BIA to oversee trust fund account reconciliations
and develop a strategic plan for strengthening trust fund

account ing in the future,

Before discussing the atatus of BIA's reconciliation project
and strategic planning, I will briefly review some of the problems
that have affected BIA's truast funds management over the past

several years.
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LONG-STANDING FINANCIAL MANAGEMENT PROBLEMS

For many years, BIA has had sericus financial management
problems., These problems permeate almost every one of its
principal accounting systems. Tribes and individual Indians have
long been concerned about the accuracy of BIA's accounting for
trust recejipts and disbursements and the effectiveness of BIA's
investment practices. BIA has often been criticized for erroneous
allocatlons of receipts and payments to account holders and for
failure to consistently invest trust fund balances and pay

interest,

In 1982, we reported? that BIA's appropriation and trust fund
accounting systems needed major improvemsnts. At that time, we
found that the information produced by BIA's accounting systems was
unreliable, trust accounts had not been reconciled with the general
ledger to ensure correct balances, and Controls over cash receipts
and dlsbursements were inadequate. Since 1982, numerous audits by
the Interior Department's Inspector General and two public
accounting firms have jdentified similar accounting problems and

weak internal controls throughout BIA.

Reports on the results of BIA's trust funds financial

statement audits for fiscal years 1988, 1989, and 1990 contained

‘Major Improvements Needed in the Bureau of Indian Affairs'
Accounting System (GAO/AFMD-82-71, Sept. B, 1982}.

5
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qualified opinions due to an inability to confirm cash balances,
major inadequacies in accounting records and related systems, and
accounting errors. The auditor’s 1990 report highlighted 8
material accounting system and internal control weaknesses and
provided a status report on 67 open recommendations from the fiscal
year 1588 and 1989 audita. For example, the auditor’'s report
continued to document the lack of written policies and procedures
and inconsi{stent accounting practices bureauwide that caused
numerous accounting errorg. The audjitor's report also stated that
BIA's financial systems did not provide accurate data and
recommended that BIA submit timely reports to Indjan and tribal

account holders.

Since 1983, the first year such reports were legally mandated,
the Secretary of the Interlor, in the Department's annual report to
the President and the Congress under the Federal Managers'
Financlal Inteqrity Act (FMFIA), cited trust fund accounting as a
material weakness. In October 1989%, OMB designated BIA in its
entirety as a high-risk area. In his 1990 FMFIA report, the
Secretary again characterized the entire Bureau as a material
internal control weakneas. Some of the concerns reported at that
time included a lack of general ledger control over acCcounts,
inaccurate data, a lack of aCcounting systems documentation, and
inadequate management of the Indian trust funds. In June 1931, OMB
added specific weaknesses in BIA's trust fund operations to the

high~-risk list becauge of their continuing uncorrected status. The
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Secretary's most recent FMFIA report, dated December [2%1, showed

that most of these weaknesses were still uncorrected.

Areas of concern, which are receliving increased congressional
interest, involve trust fund losses and unpaid interest. In May
1991, BIA provided a schedule to the House Committee on Government
Operations, Subcommittee on Environment, Energy and Natural
Rescurces disclosing a total of over $12 milllon in potential trust
fund losses and amounts owed to tribes and individual Indians.
Since then, BPIA ha2 not completed action to recover losses and pay
account holders for amounts owed, Examples of unpaid amounts

include:

-- as much as $9 millicon, plus interest, owed for losses at
certain falled financial institutions, gome dating back to
1964, where BIA invested trust fund monlies beyond insured
levela. In January 1992, we reported to the Chairman of
the House Commjttee on Government Operations, Subcommittee
on Enérgy, Environment and Natural Resources that we had
confirmed that $4 miilion, pius interest, in losses were

not faderally insured.

-- an estimated over $1 million in uncashed trust fund checks,

dated on, or before, September 30, 1989, that were canceled

‘Letter to the Chalrman, Subcommittee on Environment, Energy and
Natural Rescurces, Committee on Government Operations, House of
Representatives (GAO/AFMD-92-36R, January 13, 1992).

7
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in October 1990 as a result of the provisions of Public Law
100-86, Title X of the Competitive Equality Banking Act of
1987. BIA is responsible for restoring these tunds to each

account holder.

-~ an estimated $1 million in unpaid oil and gas royalty
interest dating back to 1985. According to BIA's Office of
Trust Funds Management, on June 23, 1992, over $446,000 was
distributed to account hoiders at four agencies under the
jurisdiction of the Anadarko Area Office. BIA expects to
begin distributing the rem2ining unpajid interest by the end

of December 1992.

Subsequent to our April testimony and June 1992 report, both the
House and Senate Appropriations Committees' Reports on BIA's fiscal
year 1993 appropriations recognized the need for BIA to reimburse
Indian account holders for Certain lossaes. Both Committees'
reports requested BIA to ldentify the amount of these losses so

that the Congress could make funds available for this purpose.

While most of the Office of Trust Funds Management's problems,
such as those discussed above, are internal, others are external.
External problems, which were discussed at this Committee’'s July 2,
1992, hearing, include the impact of fractionated interests, the

BLM Indian lease management practices, and MMS collections and
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reporting of Indian oi} and gas royaltles, which cannot be

addressed by BIA alone.

STATUS OF BIA's EFFORTS

TO RECONCILE THE TRUST ACCOUNTS

Over the years, two of the difficult isauea facing BIA have
been the accuracy of the Indian trust fund accounts and BIA's
taillure to provide account holders with periodic statements. In
the 1987 Supplemental Appropriations Act Conference Report, the
Appropriations Committees stated thelr intent that BIA was to
reconcile and audit aiil trust fund accounts in order te meet the
demands of Indian account holders for accurate account balances.
The Congress contlinued to call for a reconciliation and audit of

these accounts in BIA's 1989, 1990, and 1991 appropriations acts,

In May 1991, BIA awarded a contract for reconciling the Indian
trust fund accounts. This work antalls using scource documents to
reconstruct trust account transactions so that account holders are
provided as accurate an accounting as possible, After the contract
was awarded, BIA and its contractor gathered and organized
thousands of boxes of accounting records, developed a methodolegy
to reconstruct and reconcile the accounts, and provided an estimate
of the level of aeffort and cost to complete various segments of the

reconciliation work,
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The contractor‘'s assessment lndicated that the reconciliation
effort would be very difficult and that mapy accounts, particularly
the Indlvidual Indian Money accounts, could not be fully reconciled
due to misslng records, poorly documented accounting transactions,
and tha volume of data to be reviewed, Further, the contractor's
cost estimates for completing the reconciliation work confirmed our
earlier assertion that reconstructing accounts would be costly,

even after factoring in some cost-saving measures.

The projected cost to reconstruct accounting transactlons for
approximately 2,000 tribal accounts that BIA maintained from 1983
through 1951 was over $3) mlllion. This figure did not include the
$1.7 milllon expended through January 15, 1992, to collect and
organize accounting documents; purchase egquipment, computer
hardware, and software; and develop procedures for the
recopclliation project. The contractor's Initial cost estimate for
reconclling the 291,000 accounts malntained in the Indlvidual
Indlan Money subsystem ranged from $211 million to nearly $400
miliion. Subsequently, a scope reduction decreased the estimate to
betwaen $180 milljion and %281 mililon. The reported balance of

these accounts was $440 mililon as of September 30, 1951.

After recaelving the contractor's assessment, BIA halted the
reconclllation of the® Individual Indlan Mopey accounts and declded
to use lts own staff, alded by the recenclllatjion contractor, teo

complete the tribal reconclllationa. Currently, the Interier

10
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Department, OMB, BIA, and the Intertribkal Monitoring Association
are reviaiting the decision to use BIA staff to perform the tribal
reconciliation and reconsldering using the contracter to complete

this work.

BIA'Ss ongolng effortas to reconcile the truat fund accounts is
a challenge of tremendous m&gnltude. It can be compared to trying
to determine the correct balance for about 100,000 personal bkank
accounts that have been active for 10 to 50 years or more, using a
system that historlcally has been replete with accountlng errors,
which were not reconciled and corrected along the way, and
involving a high volume of small dollar value transactlons with
lncomplete supporting records. For lnsteance, at three agency
offices where BIA trled to reconclle the trust accounts, 30 percent
of the transactlons were lesa than $l--nickels, dilmes, quarters,
and even fractlons of a penny; another 27 percent were for $1 to

$9; and an addltlional 23} percent were for $10 to $49.

In our June 1992 report, we recommended that BIA seek
alternatlves to the current reconciliatlon project and develop a
proposal for reaching a satlsfactory resclutlon of the trust fund
account balances with account holders. In developlng thils
proposal, we suggested that BIA consider the following

alternatives:

11
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-- limiting contractor reconciliation efforts for tribal trust
fund accounts to periods for which adequate records are

available;

-- accepting audited balances from trlbes;

~- negotiating agreements with individual Indians on balances

reported on their account statements; and/or

~- requesting legislated settlements on all, or selected

accounts, based on the results of the other alternatives.

AcCount reconciliation is just one of the many challenges BIA
faces. A9 we stated in our June 1992 report, even if BIA were able
to reconcile all ac¢Counts and reach agreement with the account
holders on their balances, new discrepancies could arise unless
long-standing problems with BIA's trust fund accounting systems are
corrected. These unreconciled accounts are only a symptom and not
a cause of BIA's trust fund financial management problems. In the

long term, BIA has to deal with the root cause of its problems.

STRATEGIC PLAN NEEDED TO GUIDE

FUTURE TRUST FUND MANAGEMENT

BIA's trust fund management problems and needed corrective

actions are well documented and fully acknowledged by BIA and the

12
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Interior Department. All partles agree that major change is
needed, aleong with tangible reaulta. However, while BIA has
initiared various corrective actiona from time-to-time, the same

problems continue to arilse.

In our May 1991 testimony* before the House Commlttee on
Government Operationa, Subcommlttee on Environment, Energy and
Natural Resources, we discussed the need for BIA to develop an
overall strateqic plan for improving trust fund financial
management. Our Aprll 1992 testimony® before the House (Committee
on Appropriations, Subcommittee on Intericr and Related Agencies,
our June 1992 report, and our July 1992 testimony® before this
Committee, reiterated the importance of a strategic plan. The lack
of a clear long-range vislon has Ilmpeded BIA's progress in the

past.

Given the magnitude and pervasiveness of BIA's trust fund
management preblems, comprehensive planning will be critical to
ef factive corrective actlon. Once a comprehensive approach for
improving trust fund management 1s agreed upon, a strategic plan

would serve to document the overal! approach, as well as the

‘Bureau of Indian Affalrs' Efforts to Reconcile, Audit, and
Manage the Indian Trust Funds (GAQ/T-AFMD-91-6, May 20, 1991).

*Financial Management: BIA Has Made Limited Progress in
Reconclling Indian Trust Fund Accounts and Developing a Strateqic
Plan (GAQ/T-AFMD-92-§, Aprll 2, 1992).

‘Financial Management: Problems Affecting BIA Trust Fund
Financlal Management (GAQ/T-AFMD-92-12, July 2, 1992).

13
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specific actions to be taken. 1In addjtion, it is important that
the plan document target dates and name the managers who will be

held responsible for meeting them.

Over the past 15 months, we have made a number of suggestions
and recommendations for improving trust fund management. For
example, in our June 1992 report, we recommended that BIA take the

following actions.

-- Assess the mission of the Office of Trust Funds Management
and conduct a comprehensive review of the entire trust fund
operation, including those trust-related activities ocutside
the control and responsibility of the Office of Trust Funds
Management, in order to determine how and by whom Indian

trust funds can best be managed,

-- Prepire an corganization and staffing analysis to determine
appropriate roles, responsibilities, authorities, and
training and supervisory needs as a basis for sound trust

fund managemant .

-- Review current systems as a basis for determining whether
systems modifications will most efficiently bring about
needed improvements, or whether alternatives should be

considered, including cross-servicing arrangements,

14
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contracting for ADP services, oOr new systems design and

development.

IMPLEMENTING THE CHIEF FINANCIAL OFFICERS ACT

In our recent report and testimonies, we have pointed out that
the CFQ Act provides a useful framework for guiding future trust
fund management initiatives and heiping BIA address its long-
standing trust fund management problems. The objectives of the act
are to ensure that both Intericor and BIA have (1) an adeguate
financial management ©rganization structure, (2} a cadre of
quaiified and trained accounting professionais to carry out the
broad authorities envisioned by the act, (3) modern, integrated
accounting, budget, and financlial systems, (4) strong internal
controis, (5) audited financial statements that can pass the test
of relevance and usefulness establishaed in the act, (§) financjiai
information on cests and performance measures which tie to
financial repcrts, as well as program coperations, and (7} annuai
reports prepared by the CFO that present the resuits of BIA's
financial operations. To ensure that these cobjectives are
accompiished, it is important that the Interior CFO work with BIA

management to effectively impiement the act.

In cloaing, while much remains to be done, we have seen some
progress since the establishment of the Office of Trust Funds

Management in 1969. One important development has been better

15
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relations and lmproved communication with the Intertribal
Monltoring Assccliation, tribes, and indjividual Indians. Today,
there is also high-~level attention directed at improving management
of the Indian trust funds by senlor leadership at OMB, the Interjor
CFO, and BIA top management. Sustajined aggressive action from the
administration and the continued support and oversight by the
Congress are needed to solve these pervasive problems that have

built up over decades.

Mr. Chairman, this concludes my remarks. I would be happy to

answer any questions you or Members of the Committee may have at

this time.

16
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Commitiee on Govermument Operations

House of Representatives

in resp to your requests, this report updates the Bureau of Indian
Affairs’ (Bia) efforis to reconcile and audit the Indian Lrust fund accounts
and develop a siralegic financtal management plan for correcting its
long-sanding trust fund financial management problems.

Resulis in Brief

In May 1991, pis awarded a contiact for reconclliation of the Indian trust
fund accounts, which entalls using source documents to reconstruet trust
gecount Lransactions 50 that account holders are provided as accurste an
accounting as possible. Since then, BlA and its contractor have gathered
and organized thousands of boxes of accounting records, developed a
methodology Lo reconstruct and reconcile the accounts, and estimated the
level of effort and cost to complete vartous segments of the reconcilistion
work. The arsessment reaults indicate that the reconciliation effort will be
very difficult and that many accounts cannot be fully reconclled due to
missing records, poorly documented accounting transactions, and the
volume of data to be reviewed. Further, the contractor’s cost estimates for
completing the reconciliation work confirms our earlier assertion that
reconsiructing accounts would be costly, even after factoring in some
cost-saving measures.

The projected cost to reconstruct accounting transactions for
approximately 2,000 tribal accounts LA maintained from 1983 through
1981 is over $3 million. This amount is i addition to the $1.7 million

Fage 1 GAAPMD-$2-38 Dwreav of indlas Affalre
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expended through Japuary 15, 1992, 1o colleet and organize n{‘muuthlﬁ. .

documents, purchase equipment, computer hardware, and software; and
develng procedures for the reconeiliatiom project The initial coat estimate
for reconciling the 261,000 accounts mainiained in the Individnal Indian
Money subaystem ranged from $211 million 10 neartly $400 mitlion.
Subsequently, a scope reduction decreased the estimate to between

$ 180 million and $281 million The repuried balance of theae accounts was
$440 million as of September 30, 1991. Because many accounts are not
reconcitable, ajternative approaches to reach agreement on account
balances will be necessary.

Even if 1A were able to reconcile all accounts and reach agreement with
the account holders on their balances, new discrepanciea conild arise nnleas
long-standing problems with ma's trust fund accounting systems are
corrected. The unreconcited accounta are only & sympiom and nod a cruse
of A’y trust fund financial management problems, Ax we staled in our
testimony last year, in the long term, BtA has to deal with the root cause of
ita problema or it will contlnue to revisit the issue of onreconcited
accounts. In this regard, both the Chalrman of the Subcommittee on
Environment, Energy and Natural Resources, House Commitkee on
Government Operations, in May 1991, and Lthe Conference Report on Lhe
fiscal year 1992 appropriations directed Bta to develop a sirategic plan for
improving trust fund financial management, including an acceplable
approach for keeping the accounts accurate in the future. Although Bta has
developed a number of short-term plans, il has yet to develop a truly
comprehensive strategic plan. The requirements of the Chiel Financial
Officers (CFO) Act of 1990, Public Law 101-578, provide a framework that
f1A can use to help solve jts long-standing financial management problems,
However, as of March 1992, b1a had not detcrmined how the act’s
implementation would afTect trust fund operations.

Background

The Secretary of the Interior s directed by law 1o manage Tribal and
Individual Indlan Monies Trust Funds. BLA i9 responsible for ensuring that
these funds, which belong to the tribes and individuat Indians, are properly
managed. Indian account balances have accumulated in the trust funds
from (1) the payments of claims, (2) oil, gas, and minerals royalties,

{3} income from land use agreements, (4) investment income, and (5)
other sources,

Paget GAOAFND-#2.38 Burest of Indian AfTulre
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At the end of fiscal year 1991, BiA reported that the Indian trust funds
Included abowt 2,000 wribal and over 291,000 Individual Indian Money
accounts with reported balances of $1.5 billion and $440 million,
respectively. Trust fund receipts for fiscal year 1991 totaled aimost
$400 million, and disbursements to account holders man about

43687 milllon. MA's Office of Trust Funds Mansgement, located in
Albuquerque, New Mexico, i responstble for ensuring that urusi. fund
munagement and sccounting are carried out properly. It oversees trust
fund operailons at BLA's 12 ares offices and 53 agency offices.

In 1982, we reported’ that Bia's approptiation and trist fund accounting
aystema needed major impr rents. Since then, the Interior
Department’s Inspector General and public accounting firms hired by Bla
have identified numerous accounting and internal control weakneases. In
October 1980, becruse AL, an 2 whole, had pot corrected it numerous,
long-standing financial management problems, the Offlce of Management
and Budget {OMB) designated the Bureau as 3 high-risk aren. In June 1991,
OMB designated BlA's trust funds operations as high risk, also because of
long-standing, uncocrected weakneases.

During 1591, we briefed your subcommitiees’ staffy several tirnes on BlA™s
progress in reconciling and auditing the Indiatn urust fund sccounts. On
April 11, 1991, we testified before the House Committee on
Appropriations, Subcommittee on Interlor and Related Agencies, on Bia's
elforts to reconclle, sudit, and manage these accounts. We stated thal if
records heeded to support account reconstruction were not readily
available, it would be futile to attempt to fully reconcile the accounts
because the cost of such an effort would be excessive and results would be
limited due to missing records, We also discussed Bia's overall inanctal
management problemsa and how implementation of the CFO Act could help
- corvect Lhem.

In May 1991, we raised many of the satne lssues In testimony before House
Committee oh Goverminent Operations, Subcommitiee on Environment,
Energy and Naturs! Resoutces, and discussed the need for Bia to develop &
strategic plan to correct ita long-standing financial management problems,
The Conference Report for fiscal year 1992 appropriations directed Bua to
complete a strategic plan for future tribal trust and Individual Indian
Money fund management. I additioh, the House Committee on

mmemamaM‘Mmcmwm-n
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alternatives to the way the Pureau currently operates, including whether
portions of trust lunds management could be performed more efficiently
under contract or by the tribes themsetves rather than by Bia. On Aprit 2,
199, we testilied before the House Subcomenitiee on Interior and Related
Agencies on the matters discussed in this repon.

On April 1, 1992, the House Committee on Government Operations lssued
a report, “Miaplaced Trust: The Bureau of Indian Affairs’ Mismanagement
of the Indian Trust Fund,” which describes decades of neglect in rnamngmg
the Indian Trust Funds,

reconciling trival and Individual [ndian Money accounts and {2} ma’s
efforta to develop a strategic plan [or improving its trust fund operationa.

To assiess BIA's progress in reconciting tribal and Individual Indian Money
nocouints, we ohtalned and reviewed BLa's reconciliation project
management plan. We also reviewed the contractor’s plans for organizing,
aaffing, and implementing the reconciliation work, met with the contractor
to discuss these plans, attended severa! meetings with BIA officials and the
enntractor 10 discuss work plan impk tion, and itored the
contractor's progress n implementing the plan. In addition, we obtained
the views of the Intertribal Monitoring Assoclation, which represents a
aumber of tribal account holders. To asseas BiA's efforis to develop 2
sirategic plan for improved financlal managenient, we reviewed Bta's draft
planning documents and discuased these plans with Bl officials.

Our work was conducted between July 1991 and March 1992 at Pia's
headquarters in Washingion, D.C.; Bix's Office of Trust Funda Management
i Albugquerque, Wew Mexico; and at thyee agency offices—Uintah and
Ouray in Utah, Fort Peck in Monlana, and Olympic Peninsula in
Washington. These locations were chosen because the contractot
performed ifs inittal assessment work at these three agency offices. Our
review waa performed in accordance with generally sccepted government
auditing standards. The Assistant Secretary for [ndian AfTairs provided
written comments on a draft of this report. These comments and our
evaluation of them ks presented in appendix I
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BIA Is Unable To
fieconcile All Accounts

24724

Since the trust fund reconciliation contract was awarded in May 199, A

and its contractor have determined that a Tull reconciliation of al) iriba) and
Individual Indian Money accounta is neither possible nor cost-effective due
o missing records, commingled tribal and individual Indian accounting
records, poorly documented actounting transactions, and the volume of
data 10 be reviewed. As a result, B1A's contractor has proposed performing
al) possible reconciliations of tribal accounts in nne rather than two phases,
as previously planned, beginning with transaclions (or fiscal year 1990,
Individual Indian Money accounis mi¥l not be reconciled at this time.

Originally, Bia’s trust, fund reconcilistlon project was divided inlo twe
phases, each of which Included the same two processes: (1) reconciliatlon,
which entails using source documents 10 reconstnict tnush aCcount
transactions so that account holders are provided as accurate an
accounting as possible and (2) independent audit and certification of the
reconciled balances. Phase 1 was to cover over 500 tribal accounts
belonging to 37 of the 264 tribes and § 7,000 Individual Indian Moncy
accounis mainteined at three of its agency offices—Uintah and Quray, Fort
Peck, and Olympic Peninsula. After Phase | was completed, Phase 11 would
cover the remaining 1,500 tribal and 274,000 individual Indlan Money
accounts. This spproach would not have allowed many tribal accounts Lo
be fully reconciled until all Individual Indian Money subsystern accounts,
which include sorme tribal accounts, were also reconciled.

As agreed, Lthe contractor, with B assistance, has located and organized
trust fund accounting records, developed a methodology Lo reconstruct the
accounts, and provided an assessment of the level of effort and cost to
complele the various segments of reconciliation work. The assessment
results indicate that the reconciliation effort will be very difficult and
perhape impossible for many acoounts because of the problems described
above, As of January 15, 1992, Bta had spent about $1.7 million on the
reconciliation project, As of March 9, 1992, giA's contraclor had
reconstructed or reconciled fiscal year 1990 uansactions for all but 276 of
2,010 tribal accounts. This work is not yet complete because some liscal
year 1990 records are missing.

Problems That [mpede
Completion

Antlcipating the previously reported records availability problems, sia
incinded A cost containment measure in the Phase | recounciliation tontract.
This measure requited the contractor Lo provide an assessment of the level
of effort and cost required (o complete Phase 1 afier 2 to 4 weeks' work.
However, the assesstnent period Iasted longer than originally
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elm'linned-—fmm July 1991 thmugh Ianuary I WJJ or ? munlhq-rluo tn
{1] the mpasive volmne of records that necded te he gathered, arganized,
and analyzed and (2} the addition of some work stepa during the
ansesament period, such as tracking receipt and depaosit of funds 10
determine if interest were lost and determining the acenracy of Tand and
mineral ownership recerds, Aa of January 1 M2, pia's contractor had
identified approximately 69,000 boxes of piA accounting records and
determined that aboul 17,000 of these boxes conlained at least apme
documents pertaining to trust fund accommting Yet even after this massive
effort, records gaps atill exist. Th addition, a fumber of other problems and
concernd were identified by 8L, the contractel, the Intertribal Monitoring
Association, and ¢hers during the assesstnedat period. The following are
some exarmiples.

Questions exist about the accuracy of labd and mineral ownership recaords
upon which incoime distributions are based.

Fractionated interests due to heimhips complicale aceounting samd
reconciliation efforts and will continue to do 8o becanse of Lhe increasing
number of accounts BIA is required to maintain. As discussed in our
February 1992 report,? maintaining these aceolnta, some with transactions
involving only a fraction of a penny, is not cost-effective.

Docomentation for Special Deposit accounts® has been poorly maintzined
al the agency offices and records of some transactions are illegibte or
missing,

Diata on ol and gas royalty collections from Interior's Minerals
Management Service (MMS) (which is responsible for coliecting and
distributlng Indian oil and gas revenues to Al and ensuring their accuracy)
are not reliable because of accounting and reporting problems dating back
to at least 1982, We have documented these problems in twa recent
reports* as well as in our current Bia work.

Agency offices use inconsistent procedures, records, and methods 10
caiculate and distribute revenue L account holders. As aresult, each
method must be separately verified.

*lninn Programas: Profibe of Land Ownershdp sl 12 Beservallons (GAO/RCED-92.98-BR, Febroary 10,
1T0Z)

Tspecial lepasit e bbished ro by ol { 1) Tevenue recelpta that
invohve mudliple owners, such as of and gas royadties, pending <alculation and disteiulon processes of
{21 mpecillc recelpls, such ks advincs deposits on limber sales,

ment Sysiem

'K}.nema M mem Service: ements Manned for Automated Reyalty N-l
{G.

) & everues Wﬂc«mu_n_gé In
Gra, _Prod»cuon  Verificatlon {GACVRUEL-90-93, June 1.
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Bl lhl,ep;rated Records Managemenl ‘a slcm the qy-;tz-m used to mamtmn

Indian tand ownership and Individual Indian Moeney account information,
uperated at =ix locationa, Over time, subtle changes 1o programs and
coding schemes have made the information a1 these localions inconsiatent.
Ity addition, the land ownership data were never validated when they were
transferred from & manusd card system, according to B officiala.

The (‘mll,rsu:tor 8 cosl estimales for mmpletmg Lhe remnclliauon WOI’k

confirm our April 1391 aesertion that reconstructing accounts would be
cosily, even afley [actoring in some cost-saving measures. For example,
initial cost estiinates to reconcile all 291,000 individuat Indians’ accouns
ranged {from $21 | million 1o nearly $400 millinn, based on contractor cost
estimates fof completing work st Lhe three agency offices. Subseguently, o
scope reduction decreased the esiimate 1o between $180 million and
$281 milllon. The reported balance of these account~y was $440 million as
of Septermher 30, 1991. Since then, the contractor and PIA have proposed
that these accounts not be reconciled under the current contract due to

g records, undoc d trapsactions, and high costs,

tn addition, BiA's contractor recently presented cost estimates on various
reconciliation scope options, one of which Indicates a cost of more than
$3 million Lo reconcile tribal trust accounts for fiscal years 1983 through
1991, However, this approach excludes tribal funds accounted for in BlA's
Individual Indian Money subaystem. If Lribal funds accounted for in the
subeystem were included in this estimate, the cost would rise an additional
$1.3 milllon.

in some cases, the cost of reconstructing accounts exceeda their value, For
example, ai the three agency offices included in Phase L. about B0 percent

- of the Individual Indian Money account transactions are less than $50. The

contractor's average hourly rate is $38.76, and it Is reasonable to expect
that much more than 1 hour would be required to reconstruct each account
back 10 or more yeats. Through January 15, 1992, $1.7 million had been
expended on the contract Lo collect and orgenize accounting documents,
purchase equipment, computer hardware, and software; and develop
procedures [or the reconciliation project.

As stated in our April 2, 1992, testimony, given the assessment results, BLa
and ity reconcllistion contractor have concluded that a full reconciliation,
eapecially for Individual Indian Money accounts, is neither possible nor
cost-elfective. However, determining the feasibility of a full reconciliation
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effort was an important first step in reaching agreemment on account
balances.

Alternatives to Trust Fund Because many accounts are not feconeilable, alternative approaches to
Acvcount Reconciliation reach agreement on account balances will be fecessary BIA and the ifibes
acknowledge thal altcenatives may provide seceplable results. The
following alternatives ¢ould be considered.

+  BlA could reconcile those tribal irust fund accounis for time perjoda where
adequate records are available.

+ For tribes that have bad reliable accounting systems and audited Ninancial
statements for several years, BLA could agree t0 use tnibal aceount balances
maintained by the tribes, or L ¢ould use balances madntained by the Lribes
as a basis for a pegotiated settlement,

+ For Individual indian Money accounts, BlA could send aceount spatements
to account halders and ask them to confirm or dispute the balances. pia
could then attempt to reach agreement or a seltlement with account
holders who disagree with B1A's balance,

+ Tribes have suggested making funds available to them to canduct
reconciliations and audits of their funds maiptained in 8tA’s accounts.

= Finally, Bla could ask the Congress for a legislaled settlemeni for all, or
aelected accounts, depending on the success of the olher approaches.

1t is important that ALA promptly reach agreement an trust fund account
balances sn Lhat it can devote full attention to broad firancial management
reforms that are critical to improving BIA's trust fund operations.

Strategic Plan Needed After LA reconciles the trust fund accounts, or reaches agreement ¢n

= account balances using other alternatives, new discrepancies could arise if

To Guide Future Trust BLA does not improve the methods it uses to account for Indian trust funds,

Fu_nd Management The unreconciled accoants are ondy a syainplom, and nat a cause of BIA's
trusi fund financial management problemas. As we stated in our testimony
last year, in the Jong term, BIA has to deal with the root cause of jis
problems or it will continue Lo revisit the issue of unreconciled accounts.
Ma’s trust fund financial spatement audits for fiscal years 1988 through
1999, have continued to reveal serlous financial management problems,
such as (1) the inability to delermine cash balances, (2} numerous inlernal
contrel weaknesses, (3) accountng syslems which have not maintained
and reported accurate trust fund data, and (4) inadequate staffing, training,
and supervision.

Page 8 QADIAFMD92.39 Bureau of Indisn Affairs
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During Bia's May 20, 1981, testimony before the Subcommitiee on
Environment, Energy and Natural Resources, the Assistant Secretary for
indian Affairs agreed Lo prepare a plan, coordingle it with the tribes, and

bmit it Lo the Subc Itiee. BIA has developed 4 framework document
and has taken some actions Lo improve trust lund accounting. However,
Bla has not yet developed a truly comprehensive plan for improving trust
fund management. Such a plan is vilal to developing a cohesive stralegy for
the kind of comprehensive change needed to address the iong-standing
problerns gt BlA,

We stated In our May 1991 testirnony that BUA had developed piecemeal
corrective action plana that were not tied inlo an overal) plan lor
conducting trust fund busivess. Since gur testimony, BlA has continued to
develop short-term plans to correct individual aspects of its current
operations. In July 1991, BlA's Washington, D.C., headquarters developed a
draft interdim financlal Irprovement plan which cataloged a number of
short-Lerm actions Lo address known problems without {irst analyzing the
Bureau's mission, goals, and objectives to determine the mosl appropriate
way Lo organize, stafl, and operate the trust funds. Although the Interim
plan recognized that long-term solutions were necessary, the [ntertribal
Manitoring Association did not endorse it because the plan only focused on
shortterm fixes and did not adequatety address long-term solutions for
improving toust fund management.

In Novernber 1991, BiA's Albuquerque, New Mexice, Office of Trust Fund
Management developed a short-term improvement plan to guide trust fund
Improvernents to be undertaken during fiscal year [992. Like the interim
plan, the short-term plan has no priorities assigned to the various plan
segments and does not tie into a comprehensive or strategic approach to
solving trust fund financial management probiems.

Both the headquarters and the Albuquerque plans do not adequately
comsider lundamental problems in BIA's current trast accounting operauon
For example, the plana do not address the [ollowing.

The continued lractionated ownership interests, which result in the need o
mainiain an increasing mumber of small accounis, .
Staffing ard tralning deficiencies reported by 81A4°s auditors, Despite efforts
underway bo repranize the Office of Trust Funds Managemen, the plan is
not supported by a siaffing and organization study.
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« Lack of coordination among various A offives which has led to
unanticipaied interruplions in operatinha and a failure of area offices 1o
fully suppont needed reconciliations.

« Improvemnenia needed to correct BIA'S Inng-standing accountihg system
design and internal conirol weaknesses to ensure trust fund aceount
balances will be accurately maintained in the future.

+ Improvemems needed in Minerals Management Service [ndian ol and gas

royalty payments to BIA.
Implementing the Chief As discussed in our May 20, 1991, testimwony, the CFO Act providea a
Financia! Officers Act framework that Bta can use to help address ils financial manageten

problema. The act's gbjectives are to ensure Lhat hath Itaerior and Ma have
( i) an adequate Ainancial managemend organization structure, {2) a cadre
of qualified and trained accounting professionn!s te carry oul Lhe broad
authorities envisioned by the act, (3) modern, integrated accounting,
budget, and financial aystems, (4} strong internal controla, (5) andited
financial statements that can pass the test of relevance and wsehilness
established in the act, (£) financial information on costs and perfermanee
measures which tie Lo finaneial reports, as well as prograf operations, and
{7) annwual reports prepared by the CFY) that present the results of gia’s
Minancial operations.

We have encouraged nia management to address the cFo Act requirements
for its financial management structure and ataffing gualifications at the
area and agency offices, as well as at the headquarters level. We have also
suggested that A discusa the need For a trust lund CFer organization with
its reorganization task force. BIA officials 10id us that they are taking steps
to begin implementation of these requirements in BlA's administrative
operations, bt as of March 1992 they had not yet considered how they will
apply them to {rust fund management.

Altemnatives for Long-Term An important part of strategic planning is considering alternatives (o

Trust Fund Management current management and operations. In our May 20, 1991, testimony, we
discussed a number of options that BIA eould consider lor handling trust
fund financial management, including contracting with a third party for
cerlain account maintenance services, leasing an accounling ayatem: that
PA woitld operate itself, entering into a cross-servicing arrangement for
accounting services with another federal agency, or transferring trust fund
accounting and investiment activities to annther federal agency.
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We also testified that as BIA begma to think about | Itey progﬂun omectives
and how to achieve them, It needs to consider vatious oplions lor
ranaging and overseeing the trust fund program. Indian representatives
have nlso suggesied various options that would attow iribes greater
participation in how iheir funds are managed and invested.

Conclusions

Bla\ s more recent efforts have dermonstraled that a complete reconulmuon
of the indian Trust Fund accounts would be unreasonably expensive and,
for many accoints, Impossibie. Afler sp g 7 months and over $1.7
miltion to gathes and orgnnir.e account m{onmuon and revise the
reconciliation methadology, Bia’s conlractor ia still working to reconcile
the fiscal year {990 tribal account transactions. Missing records continue

to be a problem.

BlA has not developed a stralegic plan for improving its trust fund
management. Such a plan ks an important Arst step in Improving BIA'S
financial management operations.

Recommendations

We recommend that the Secretary of the Interior direct the Assistant
Secretary for Indian Affairs to seck alternatives 1o the current
reconclliation project and develop a propoesal for reaching s satisfactoty
resolution of the trust fund account balances with account holders. In
developing this proposal, the Assistant Secretary for Indian Affairs shoukd
constder the following alternatives:

limiting contractor reconstruction efforis for Uibal trust fund accounts to
periods for which adeguate records are available;

accepling sudited balances from tribes;

negotiating agreements with individual Indians on batances reported on
their account statements; and/or

requesting legislated settlements on all, or selected accounts, based on the
results of the other alternatives.

In our May 1891 and April 1992 tegiimonies, we rect ded that BIA
develop a strategic financiai management plan for improving Indian trust
fund operatlons. In this regard, we further recorumend that the Secretary
of the Interior direct the Asgistant Secretary for indian Affairs to take the
following actions.
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Asseas the mission of the Office of Trusi Fund= Mnnng&nenl and c-‘nnd;a;:.l_a

comprehensive review of the entire trust fund operation, incleding those
trust-related activities outside the control and responsibility of the Ofice of
Trust Funds Management, in order 1o determine how and by whum Indian
trust funds can best be managed

Prepare an organization and sialfing analysia to determine appropriate
roles, responsibilities, authorities, and draining and supervisory needs as a
basis for sound trust fund management.

Review current systenis as a basis for determining whether systems
modifications will most efficiently bring about needed improvements or
whether alternatives should be considered, inchuling cross-servicing
arrangementa, conlracting for ADF services, or new aysieins design and
development.

Agency Comments and
Our Evaluation

In cornmeniing on a drafl of Lhis repor, the Assistant Secrelary for indian
Affairs concurred with the thrust of our findings, conchusiions, and
recomunendations regarding pia’s efforts to reconcile the Indian trast fund
accounts. However, the Assistant Secretary took exceplion to certain
points discussed in the report.

Specifically, the Assisiant Secretary stated that (1) the enormity of the
reconciliation project’s estimatled coals is the paramonrd facior in deciding
how to proceed with the trust fund accouni feconciliations and that costa
are driven largely by the number of Indian allotment interests and (2) Gao
inappropriately discounied the consuilative process between Bia and the
Intertribal Monitoring Association. We disagree with BiA on both of these
issues. Regarding the firsi issue, while the quantity and availability of
recerds is a major factor affecting cost, it is not the only major factor,
Other factors such as commingled accounting records. inconsistent
accounting processes and procedures, and questionable land ownership
data abso increase the cost. With respect to the second issue, our
description of what occurred is accurate. These and other points as well as
our evaluation of themn are discussed more fuily in appendix I.
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As agreed with your offices, unless you publicly announce the contents of
this repott earlier, we will not distribaude #t wntil 3¢ days from its date. At
that time, we will mend copies of the report to the Secretary of the Interior,
the Department's Assistant Secretury for Indian Affalrs, the Director of the
Oifice of Management and Budget, and other interested pariles.

Pleane contact me at (202) 276-9454 U you or your staffs have any
questions concerning Uhis report. Major contributors Lo this report are
listed In appendix II.

Jeftrey C. Stelnhoff
Director, Civil Audita
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Appendix] o . o . L
Comments From the Assistant Secretary for
Indian Affairs

Mok GAD comments
suppfementing those m the o e e e me
repxt fexl appear & ke
and of thiz appendis

United States Department of the Interior

TFFICL OF Tr SECAETARY
WAIHINGTON, PC. 200w

iWE 10 M
US Geneal Accounimg Ofice
Juitrey © Stenholt
Cwector, Civl Audits
Accourticg & Frisncs! Managemant Diason
444 GG 51 NW  Room 8009
Waahngion, D.C. 20544

Dew Wi Steinnoit

We hank you lor 1he GEponumty 12 Commant n witing on the U 5. General
Accountng Ofice {GAD] draf repon, Btk He Made Litthe Progress in Reconciling
Teust Accounts and Developing ¢ Strategec Plan® (GAC/AFMD-92.38, Deaft, March
1992

We concur with the general thrusl of yow findings. conchusions. and
fECOMMENCAHIoNS regarding he sccoun reconcillgion effodt, but s sxpizined orally to
your StAN, do not neceasanly sgred with the specifc asasvtions made X3 1o why & ol
See commant t rRCONCHERLON 13 Nct practicably  Ouike simply, the snormaty of the sxlimared coats Lo
accompiah the tagk hea become he DA aMOunt fcton in gy decision sbout whes to
Qo wih reconcifistion of wust hund sccounts heid for Tribal and ndivicual inciien
monien (). Thame cons e driven nct 50 Much by e gualty and availsofty of
reconds. Bt FRNI by the shir volurne of tham.  This is especialy a protiem e the
IIM sccouns, Cument estimates ae (hat b ceconcilkation afion would ameobe scrutemy
of posstly 17,000 boves of documents.  This volume is driven in [arge measura by
the very lirQe mahiber of sloimant imereats a3 descnbed N GAD'S recent repont,
Profie of Land Owreship 8 12 Resarvations” (BAD/RCED-92-950F)

How on page 2 W 1aka s wih e STalement ON pEges 2 - 3 tht “naw CRscrapancien are ikely 1o
arisa becauss BIA has done Kile 10 improvi the meinoda 4 uses 10 account for Indien
tnast funde' As n o orsl n he awt two yeurs reorgamEiion,

See commen) 2 sccitional wtaiing, raning, i of b . and Smengthened

imwmm-nmhdlomm;mnwprm Th is
wacenced CHly By e Tew problemy swisced by the reconciiation cont #Ctor in
reviawing hoal e 1990 accouniing tansactions  We oo agres that subsiantisl

Scckibonal imp " the W) Ared Are wiNESTied and indeed necesaary
Thase will Nckads better Ytk CoMicl procsses and iMpiovid accaunteig snd
recnrda System

Celedraung rhe Lamed Siover Eontrperman
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Ses commed 3

See rammenl 4

From the Anpieiant B ¥ For

W CRANOt COMMent ON your Basertiond Kooyl tha date rekstdey rom (he Mgy
mewu(ws;umdwmymmumwumw st
wEpSCT MIS, i given tha opportunity, wik wish 10 réspond bty

11 raQard 10 reCOnCREIoNS of past SCCOuNting, v Shouk] a0 powt out thal cost
sfiactvenuss wil be 8 DRgic cONSOuAHON 100 Ny CeCEIonE on how 10 Durtug
ndivicual Trbal reconcikation wd aucits.  The Oepantment will be sefrtioe 10 the
MMMIWTIMMMMMWWMl

han the Dresent conractull of an nhouss ep Spactl; will fewd 10
mmmmrmmamamwmhlmm
i ity of Tribat Youu O B I the (P4

tocmelhumtlg-nﬂvﬂvnhmmhwwwm

WHN regard 1o the strebegic plan, let me 1amphy 3ay thilt in ol e GAC'S

Ot eaBrlation dows § dinserice 15 the sienaive work of the inter- Trioal Monitoring
Associaton on indan Trust Funde (the Aseociation) and us, dactuniing the
mmmumunmmmmmmm AB you kncew, IHe
trust fund imp oﬂon urr 3 hidevy cloud of suspicion on e
part of Tl regy Te thast chatnust w iniiiec), and the
Congress, and the GAQ sncourdged--in hict insigted—that BLA consult clossly with the
AsSOcialion in BN the foundeaton 10+ truM hmd improvement sftorrs. Thia short
EApan in June 1991 menstying though Jarury 1992 10 the prasent. GAQ
lmmm.ﬂwdmldunmdmhmmmmmmd

minual rus among Dep vl A B HOCERS that
COMNTEY OOy, hmm o ¥ NN COMnD o that
procass. Whils me-comsLMng and reaulling n Rmded X 0Gress” (o date. thiy waa
necasgany 1o ey the toundation ke fuae mp 1 efiorts I fach, we Daligve

Such CONMAANON iy the gt step™ necessary 16 improve BLA'S rust hand Sperations.
Tribad representatoes hune insisted that they be nciuded in the KrsleQgi pien

MslODmant DROCESS Snd el DeDaing A PU LN o n thw
Drocesa. mmmwmmmwuanaummot
Unclarstanding with th A iption L0 ik thalr papa inlo T

prepanng the srategh plan. Copies of that Sgresmant have Dien lamashad 1o o
ntacestbd parties. QAD rapreseiatived kncw thist e ASSOCIEION'S CONCADE Depw On
the future of wumt Rands, & key 1o 1ha strategic planning effor, Nas Aok y#l Gean
compleled, We slsn woukd remind you thist BLA produced an initisl draft of @ plan
which et with both Iong Bnd $hon Term Sirategies in July 1991, and GAQ
reprusantaives. argued e BLA shoukd taig sddifonsl me to dpsure Tribal nput and
3 compr ive wirategic spproach, The tive Drocass had been valuabie te
date becauss this effort led BIA and the L) cie T Wnp
mmmwmwmmmsmwsmmmn
compriensive
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Appewdix [
Uommanis From the Asslstant Secrerary for
indian Afatre

The A L ) of e concept DRpeT Wd we heve Mads

ProgEens N igenttying Iesource 10 SREST In DIDAShon of the srmege; plan Based
N RS FACtOne. Wit BAUCIDING Thad the SteQic plin Can DE OrR0aed i BPDFOD S
Lonullation with the A o and ¢ d Dy ety summer. Wi carleinty 3oien

Finnlly, w sgres hat Trust Funds Mansgement is nadequately sdcdiessad n BIA's
pian kv imptementstion of the Chied Fnancisl OMcere Act o 1990 Wae will remady
that problem Bnd /esubmit the plan for Deparrmental apprval

Snctrely,

Aftae
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The following are GAO"s commenta on the Assistant Secretary for Indian
Affairw’ letier dated March 30, 1992,

GAQ Comments

1. As our report polnts out, we identified variows factors thal would hinder
s full reconclliation of trust fund accounts in addition to the volume of data
that musi be reviewed. These Include missing records, commingled tribal
and individus! Indjian sccounting cecords, poorly documented accounting
trarasactions, and unreliable revenue distributions of otl and gas roynities.
All of these faclors increase both the complexity and, witimately, the cost of
this project.

2. While B1A has taken some actions (o [mprove trust fund operations, it has
yet to address fundamental systems und control weaknesses that will
ensure accurate trust fund accounting. We have modified our report
language Lo indicate that new discrepancies could arise unless
tong-standing problers with BIA's trust fund accounting aystems are
corrected. With regard o staffing, as of March 19, 1992, Bia had yet to fill
14 of 51 pdditional trust fund management positions approved by the
Congress 2 years ago. Also, although bis has provided reconciliation
training during the past year, flA staff are not yet performing account
reconcilistions on a regular hasis. While it ks true that B1A's contractor
Identified few problems involving fiscal year 1990 transactions, the
contractor's reconciliations were imited 1o tribal accounts and did not
include Individuat indian Money accounts because of numerous problema
which prevented thelr reconcillation. Theae problems are discussed in our

report.

3. Various audit reports and studiea have Identified problems with the
teliability of Minerals Management Service data. As stated in our
recommendation, B should consider trus fund related activities outside
Its control in developing i strategic pian. The MM3 ot anvi gas royalty
paymenta to the trust funds is one of Lhese activities,

4. We disagree. Our report accurately deacribes BlA's planning efforta
through the ciose of our review In March 1992, pia did not begin working
with the Association on the strategic plan until requested to do so by
Chairman Synar during the May 20, 1991, hesring. Subsequently, the
Houmse Committee on Appropriations June 19, 1981, report on the
Department of the Intertor and Related Agencles 1992 Appropriations Bill
stipulated that B1A work with the Association In completing a strategie plan.
In addition. the Appropriations Conumittees In their Conference Report on

Page 17 QANAFMD-#3-10 Brarven of Indian AfTalre
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Commppnty Frow. the Assintait Secratiry for
Indian AfSelre

the Department of the Intertor and Related Agencies Nacal year 1092
approprintions also tequired B to work with the Intertribal Monkoring
Association in compleling s strategic plan. Finally, Ma's July 1991 draft
plan did not address long-termn solutions but rather stated that long-term
strategiea would be provided in the future.
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Appendix 1
Major Contributors to This Report

P Gayle L. Condon, Assistant Director
Accounting and Robert W. Wagner, Jr., Accountant-in-Charge

Financial Management
Division, :

Washington, D.C.

H Biilie J. North, Regional Management Representative
Denver Regional Office /)=~ om0 Teg08
Misey L. Kiem, Evalustor

Office of General Thomas H. Armstrong, Assistant General Counsel
Counsel
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Pl
SENT BY:Narox Telacopler 7020 : 6-11=02 ; B'10PN : 2027TTE2T10~ E CGr

statament of
Frank Eodsoll
Deputy Pirector for Mansgemant
Office eof Manadenant and Budget
Ssnute Ssleot Committee om Indian Affairs
August 12, 1992
Thank you for inviting me to tastify today. I wolcome tr.
& ttaa’s involvament in tha managemant of Ihdian tryuast fund:
At the Committes‘s Tegquest, I will epeak to two issues:
@ the office of Managemant and Bu::g otrs (OMB) rols in .
resolution of problems aseccoiated with the management
of Indian trust funds; and

o the Adninlstration’e reconmendad approach for xors
effective managament of Indian trust funda.

MR _ROLE

wib’s invulvqmt with the managsment of Indian trust fumt
is a part of the Administration’s overall effart to cerrect arc.
of hlgh riskor managexent fallure.

In June of 1949, in the wake of the than breaking HUD
1, OMpfe Diractor, Dick Darsan, asked tha Deputy

ac

s tarias of the c:htn-t'. Dapartments and the larger non=Cabin.
ag 10: perdonally to raview thelr mast recant reperts undes L1 -
F 1 Managers' Pinanolal Integrity Act (FPMPIA), assancs the

ability of thely programs and oparstions, and idanti
of himat risk. I Dade the mame request of the smal u

lqﬁ responaea, racaived in July 1569, were the baesis o

inl ;m agresmsnta on the areas of highest risk te UL

+ These aments wore confirmed in writing

fall of 1989 and first publisly anmouncod by the Chairaa:n

of tha BSanats Committes on Gmum-ntal Affaire in December 198

‘OMB then began the practice of publishing the *High Risk List® .

tha idant’s 1992 and 1993 hudgate. The President reguesteu

Si-: 1lion m spacific funding in FY 1993 to correct 99 areas of
¥
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Sinoce 1909, agencies have corractad 28 high rick arsas. 1In
that sama pariod, OMB has added 19 new arase to the List.
overall, the agencles are doing reasonably wel)l.

o In 30 of the 92 arsas that were on the High Riek List
whroaughout 1991, significant progress has bean mada.

- In 48 of the arsag, active sfforts are underway,

] In 13 orf the araas, ONB hag reservationa about the
admcuacy of agency nplans andfor proglress,

At the ptart of 1991, OMB had reservations ahout the
adequacy of agency plans and prograass in 23 high riek areas. B8y
tha [and of 1991, that number had been reduced to 13. It should
be r[otad, hokever, that two of these 13 areas involve the Bureau
of Indian Affairs.

In ordar to make CoORncrets progress in speclfic High Risk
aresda, the Adpinietrarien haa initiated since 1989 34 jolnt
agerlcy-0MB EWAT and revievw teaws. These teams have to date

a saed mahagenent probless 1n 21 agencles. SWAT and raview
teams are special, Joint agency-oMB afrorts Lo correct long-
atariding weaknesses in selected High Riack areaa. SWAT teans are
genarally shért—term in nature; review teams are generally longer
t

There are currently 20 guch efforts underway; 1i teame hava
eted thelr work. Bxamples of resulting savinge displayed in
tha President’s FY 1991 budget include such mattere as the
egiklative package to ourb abuses involving Medlcars hurable
Medibal Rgui t. The package should reault in savings of
nearlly 81 billion over five years.

Thres off the jtems on the current High Risk Liet involvs tht
Buregu of ian Affairs {(financial systars and controle, BIA
achodl facilities and danm safety. and management of Iwndian t.rm
funde) . Another High Rlek aresa concerns management of the Indian
Haalth Sarvice at tha Department of Health and Human Sarvices.

While we; have made pr ngr in coirtacting the inadeguacies

of BIa rinancial syatens and controls, w6s has been

inadsquate in connection with BYA schoul facilities and danm

:;ao and ths subjeot of today’s hearing -- management of Indian
fands,
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BIN Agupunting SYetens

In Decenber 1990, the Sacretary of Interior and the Diractor
b aptablished & SWAT team to addresa the problems associated
with BIA’s apoounting for appropriated funde. The Department of
Intdrior‘s Ihspectosr General bad reported a possible 595 wmillion
accdunting dlscrepancy, A reviev of BIA’‘s accounting operatlion
in Rlpuquerque, New Maxico, found severe and wide-ranging

ollens with funds accountability and financial e¥steme

gemant, The SHAT team didscovered that over 500,000 financial
twant® had been vade in FY 1990 alone, and that over 12,000
iduals potantially had access to the system.

Beacratary tujan, in April 1991, announced the formation of a
leval Management Improvesent Oversight Committee to oversesa
agemant inproverants and report perieodically to the

stary and the Director of OMB. At the came tims, the

CAry approved thae formation of an interagency team of

rta tc igplemant the neaded f{inancial management ilmprovemente
bugquarqie, The team wae recrulted, on detail, from other
Interior components and tha Department of Defense. 2& a result,
2991, BIA Was Able to convert successfully to the

tal accounting systes.

Bacauass :of the increased controls in thise Departmental
am, and improvemsnts made in operating procedures,
adjuptnents ¢f entries have been reduced from 500,000 to §,000
par Year; and the nunbar of peapla authorized tc make
adjuptnentd, reduced from 800 to 10 individuals. OMB continues
to jpin with 'the Department of Interior in assuring ctrong
ovarpight of managemant improvemaents.

The Secyetary of Interior and the Director of OMP initiated

a eepond BIA SWAT Team in May 1991 to address financial problens

aced with the $1 billion in Indian Trust Funda. The BIA's

jemant of these funds -~ including accounting, investing and .
fal reporting —— has been the subject of eerious oriticiswm

ny years by Interlox’s Inspector General, the Genaral

ing OLfice, and tha Congress.

The litany of manzgement problems that have been raported
inclydes:

o faillure to reconcile or auait ths 300,000 trust fund
acoounts ;

o - orrpnecus allocatione of receipts, arronsous t:yunts
to mcoount holders, and failure conslatently inveat
trupt fund balancas;
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a lack of credible accounting data; and
o lack of proper overaight and management,

In the May 1991 announcemsnt of thia effort, we gtatad that
the |DOI/OMP SWAT taam would work with the BIA and the Inter-
trigal Monltoring Assoclation for Indian Trust Pundé to manage
the oconcilE:tion and audit of Indian trust accounta, and
produce an intarim improvement strategy that would include
bringing accpunting and invegtment practices up to government-—
widd standarde.

The BWAT team’s first asaignment was fa get on top af the
projlect to reoconcilae exibal and individual Indian trust fund
accounts. A$ you know, BIA appropriations langquage, from 19886
through 1992, requiraed BIA to reconclle and audit tribal and
individual Ipdisn acceounte as accurately as possible to the
earliost pogsible date.

The Adminietration attaches greal importance to full )
conpllance with these statutory requirements, We gee raesclution

of the past problems as critical €0 the Federal Governmant’s
propar porft ot 1ts rlduciary responsibllities with respect
to the Indlen bensficlaries of the trust fund arrangerments.

Phamo I 0f tha reconclliation contract with Arthur Andersen
& Col, whichibegan in July 1991, was designed as a “scaping

o;t to detiermine the faazibility, cost and boeat approach teo
accopnt T jliations. In Ogtober 1991, Arthur Andersgen
that the racohciliatioen project, as initiaslly concelved,
ba very expensive due to the larga volume &f source
tes, the poor organization and condition of BIA filas, and
sandally to handle and automate tens of thousands of
boxes of financial records.

Based on this preliminary report, we instructed Arthur

aen to c:uﬁe additional scoping and testing work, and

€ back in sarly 1992 on the results. In January 1952, Arthur
an repdrted that reconcliliation of tribal accounts could be
cted at an astimated cost of $5 to $1%5 nmillion. We round
estinated coat to be generally reasonable, glven the volume
ansactiona and the nunber of ysars to be reconclilied,

For 1nﬂlﬁidual account reconclljaction, however, Arthur
sean estipated costs of $108 te $221 million, depending on
pprqnhch sad. This anount ie far qreater than we think

It is im to note that thoms Arthur Andersen satimates
ndividuall accounts do not include tasting of land ownerehip
i dletrimtion percentages frou income earnings; or
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lying incoma docmmantation for forestry, minarals, grazing,
and| othar income Bources.

CUPRENT ETATUS OF TRUST FUNDS RECONCIEIATION
Tha Department of Interior, BIA and OME have wrestled for
aix wonthe with how to procesd with reconciliation and how

to approach related problams with respect to land records
manggement and fractionated heirship of Indian lands.

During thie gane tins frame, Congraasman Syhaxr released a
rt on trust funds titled | 5 eau_af
’

Congracsnsn Bynar’s report comprehensively praesented tﬂ- paat and
ent depleorable state of trust funds managemant and BIA’s
ility, uhtil recently, to implement corrective action.

Tha history seeme to be clear: promjses were conrinually
mada and plahe ware centinually developed, but not enough
hapgenad to hake real progress.

A_NAW APPROACH

I am hare today to tall you that the Adminjetration, like
the ﬁ:unittaﬁ and the Indian communities, wants rasults, end we
to get them =- through an inoremental and open process.

We haveiconsulted, within the Adninistration -- nmong thae

u of Imdian artairs, the Office of the Secretary of Interfor
- We have consulted with represantativas of the Indian

ities. - We have consulted with Congrceeman Gynar and his

staly whosae peport on Indian Truet Punds vas o devastating., We

hope| that this hearing will open the door to a continuing

dafal with you, Mr. Chairman, and with your Committus.

Wa conclude that wa must proceed now with reforms that, on .
the ¢ne hand, rfulrfill our PFadaral duty ae trustees and, on the
other, gain the confldence of the tribes and individual Irdisnc
that|their irtarests, as beneficiaries, will be secured,

The long history hexre is a sorry one -- a conbination of
lock|or mansgemant &nd inattention. There is no other single
Pederal program that has thres High Risk areas. Successive
ive Aranche share primary reasponsibility, '‘but suocessivae
share secondary responsibillity. fThe Indian
ities .mhare some measure of responsibllity; they must
joiniwith us in seakXing the general, rather tham the epacific,
goody Many of tha probless of Indian Trust Funds are fairly

5
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sazlily solvable if wa ~- all of us -~ care enough in fact to
golye thaam.

pe

Wa believe we have pade some bayglnning progress over the
year:

o wWe have implementsd raform of the BIA accounting systea
in Al arque, Thie ahould provide for proper
acbounting for the almoet $1.6 billion in asppropriated
fupda that the BIA receives sach year, But ve must not
let those reforms wash away, like sand cssties at the
onslaught of the nexXt wave, We wmust, ajt of ua, insist
on training, competence and accountability. The
Albuguerque arcounting systema will also be critical in
the future to Trust Pund reform.

%] We have, we ballsve, astablished a relatianghip with
the Inter-Tribal Monitoring Asacciation. They have
reiached out to us, and we to thans. We met just
yesdterday, and the day before, to digcuss our mutual
afforts of reform. 1 am impregeed by the leadership
and technical understanding of Elouiee Cobell, Dan
Preag, Ben Mathles and tneir colleagues.

o We wust move forward on thase matters togsther. "The
Faderal Govermment must e gatisfiad that it is weeting
itd fiduciary obligations in the reconciliation and
audit of trust fund accounts. At the same time, the
Indian communities, ag baneficiaries, must be zatiefieq
that their trustee ig in fact protecting their
interasteé in the Trust Fand,

o I Nelieve wa have achisved a common approach to the
general framework for raeform, even If not te all the
detnlls and the timing of reform. But the areas stlll
being discussed -- and they are being discussed --
appear to relate more to feagibility and technique then
to wore substance,

(-] We have develgped, ag reguested by Congrascmen Yatas, I
pnd: Bynar, a draft of a Strategic Plan. Unlike
pravlour drafta, it iz concrete, with dates for

a lishment., We are currentiy working through the
¢etpils of the Flan vith represaptatives of the Indian
compunitiag.

o Finally, and most inportant, I believe wa have
agrdement, between the Administration and
rlggglcntatlves of the Indian sommunities on the
»r ipal cbjectives of Indian Truet Fund raform:
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Wa pust ensure not only reasonable reconciliation
and audit of the collactions, investments and
dimtributions of the Trust funds. WwWe st also
snsurs reasonablae vexification, where feasible,
that (1) the Trust Fund’e collections were what
should have baen collected urkler gettlemant
agreoments, laasea and parpits and (2} these
colleactions were groperly deposited to the
appruepriste tripal accounts.

Where monies are owed, they must be paid -~
wvhethar in or cut.

Roasonable reconciliation and audit of the
collections, investments and distributions of the
Truast Funde are needad and a pesnd estahlighed for
adding or subtracting from balances as adjuatmente
are made, It is expected that the rsconciliation
and audit will go back to 1973 for tribal income
acconunts. Tha xeconciliation and audit of
Judgments will go back to the date of their
origination,

Thera ia a significant difference bhetween the
2,000 tribal acocounts aggregating $1.5 billicn and
the 289,000 individual accounts aggregating %440
million (88 of September 1991). Arthur Andersen
has estimated the cost of reconcliling (not
auditing) tha tribal accounts at $5-15 miilion,
whareas the ocost of reconciling the inadividual
accounts would total $108-$281 nillion. We agrae
that the tribal mocounts must be individually
reconoiled and auwdited, but the individual
nccounte will require a different methodology.

Indian land records, in particular chain-of-titls
records, and fraotionated interests must be
addrassed. Tnece is currently a 6-12 month
backlog in title and ownerehip exanination,
verification and reporting, We need to knov whe
owns what and who is antitled to wvhat. We also
need to solve the burgecning problem of
increasingly minute interasts.

As trustesa, the PFoderal Government must procesd
with all oé thaze mattars. Howaver, we must also
provide hope of ooncrete progress in the near
term:. Thersfors, as we procesd with thosae matters
that must be dealt with soresc—the-board, we naed
also teo audit a few tribal accounts with

finality -- both as to account deposits and
withdrawals and as to the oorrectness of the

?
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amounts deposited. The purposa will be to test
how this might best be dons.

~=  #We sapecifically need to pursue the reconciliation
and audit of judgment award acacunts. The
agcounta reprégont 70 percent of the Dellars held
on behalf of the tribes.

~- wWe agrae that BIA‘e Office Of Pederal Trust Fund
Managenent rust be adeguatsly ateffed with well
trained and well motivated pecpls.

=~  Finally, we agraa that the bank related functions

of the Truast Fund nead to be addresssd, It may
well be that there should be fundamental changes
in exganizational principie as we approach the

aar 12000, mors than 150 years since the Truat

nd’s astablighment. But these ipgues should be
addressed aftar we have completed the other taske
I have suggested. Our eventual conclusions on the
Trast Pund dellvery system will be informed by
these other efforts.

All of which bringe me, Mr. Chalrman, to vhers wa go from

Arthur Andersen will proceed with Phasa II of ite
cohtract to reooncile tribal accounts. They will do
thi- by Year rather than ky tribe, Work will start in
of this year and he targated for asapletion

hy the end of 1994. Arthur Andersen will alao couplete
ratonciliation of Trust Fund systens by Decenbar 19%4.
Anﬁ‘:ill contract separately from the current Arthur

sen contract for an inde ant avdit of the
regoncilintion work (with audita of this reconciliation
pricass to bas completed by the end of 19956).

Wo :will ask Arthur Andergen, as & part of their general
tribal account reconcilistion effort, to accelerate
radonciliation of tribal settlement funds. We will

aldo try to have this effort auwditad prier to 1994-95.
In ‘thia way, the tribes can se¢ expadited progress with
regard to the tulk of their funds.

Vo have oouprised, with representatives of Indian
communitiers, a working group which will, wichin the
naxt 30 deye, develop recommendations &8s to tha
muodoloq and timetable for oxamining 3-$ tribal

th respect to the amounts paid into the
Trupt Fund from settlement agreemants, royalties,
reaity, mineral rescurce management, forestry
managenent and range managsmoent.

8
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The scope of this effort will depend on feaaibility.
For gsttlament agreemants, the scope will includa the
corractnoas of both amounts paid in and the allocation
of those amounts to particular tribal acoounts. Por
oll end gas revenuas, the suope will 11kel¥ include

iy the correcdtnass of allocation to particular tribal
atcounts. The ecope for the other sources of incone
remaina to be detarmined,

repreasentatives of Indian communitics, by Octobar 1 of
this year tun further working groups: (1) to make
récommandations on raconciling individual accounts; and
(3) to maks recosmendations on the managemant of land
rdcords and fractionated helrships and interasts. We
wiill agk thesa groups to raport back by the and of
February 1993.

a 13‘:111 astablieh, with the participation of

In concllusion, Mr. Chairman, we have mads gome eignigicant
p::?ross in pchieving an acceptable plan for addressing the
proljlems antly inherent in Indian Trust Fund managemant,
Thede la, I hallave, an evolving commonality of apprusch ~- among
the Administiation and representatives of the Indlan comsunities.

But this evolving commonality of approach will ba @till born
it thosa congernaed in Con?ress do not join us in the effort.
Eloulisa Coball mentionad in her letter to me of August 10
“holding a ngeting of reprementatived from cungress, the
Exechtive Branch and the Tribes to get averyone to "buy in® to
this! long texm effort." Ws agrae. Perhaps you, Mr, Chairman,
and ator MecCain, would, with c¢ongrasenman Synar‘ag
oocllaporation, arrangs such a meeting in mid-october. We will
hopefully then be in a position to all join in a long term efrort
that|will work.

Wa cannott, Mr. Chairsan, allow the Indian Trust Pund
problens to cpntinue to fester. It is not failr te the Indian
and individuale whose regources we profess to hold in

- It ls:not fair to Amaricans generally who have tha right
to edpect batrer of their Governrent. What has gone on in BIA
trusy fund management »ust stop; so, parenthetically, must many
other] BIA pra{;ticu that constitute pad managemant.

The Admitistration has reached out to the Indian
< tieg., :We now reach ocut to you and your collsagues in
gan 8, Mr. Chalrman. With a coxmon effort, we can sucdesd.

Join togethar to dc so.

Thank you for inviting me to testify teday. I will be happy
to wer any gueetions,
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Statevoemt of
James L. LaBorde
Partoer, Arthwr Andersen & Co.
before the
Sexate Select Committer on Indian Affairs
Augun 12, 1992

Thank you, Chairman Inouye and Commuttee members, for inviting me to participate in your hearing roday
on managernent of Endian trust funds T am the Arthur Andersen & Co partner serving the Bureau of Endian
Affarrs (Burcau} under a contrect for reconcihation of indian trust funds managed by the Bureau. This
contract has been in effect since May 23, 1991, With me is Greg Chavarria, the audnt manager who spends
the majority of his tme working on the trust funds reconciliation project.

We are here today 1o give some background inforrastion on work we have performed in previous years for
the Bureau and more recently, the Phase [ work performed under the reconciliation contract. We bedieve
that the audst work we have performed for the Burean and other audits performned by the GAOQ, OIG and
others has resulted in significant improvement efforts by the Bureau, such as the reconciliation project .
Dnaring Phase [ of the contract we made sigmiicant progress toward accomphishing the reconcibation of
Tribal and [ndividual Indian Moneys (1IM) trust imd accounts, inchading the development of a working
methodology for tibal trust accounts, inventones of available records at numerous record storage locations,
accumulation and reporting of statistical informaton of transaction types and volumes, and projected
estimates of work that could be performed in Phase 11 based on the knowledge gained during the Phase [ of
the reconcibation project,

Arthur Andersen & C . 's past expenience with the Buresy gave us the ability 1o begin the reconciliation
within a very short tane frame after the award of the contract. We believe that because of the expenence we
brought to the engagement, we were able 10 be efficient in our effors, and we were sble to assist the Bureau
immediately in trainmng the reconciliation engagement team.

1 would like to begin by giving you a brief description of the work we had performed for the Burean prior 1o
the reconciliation project.

Previeus Audit Werk Perfermed

Priof 10 being awnrded the tnist fiinds reconciliation coniract, Arthar Andersen & Co. contracted with the
Bureau 1o audit the trust funds for the fiscal years endad September 30, 1988 -1990. Tt should be noted that
these audits were financial and comphiance andits of the total trust funds; not individual tribal or TIM trust
accounts and not for periods priot to 1988,

During the performance of our services, we made a monber of observations and recommendations and
reported these to the Bureau. These observations and recommendations have been documented in our
submiitted at completion of cach year's awdit. Because of the material weaknesses in mternal controls
identified, as well as the nabillity to verify certain account balances, our audit opinions were heavily
qualified. Some of the more significant weaknesses disclosed im these reports include:
- A lack of consistency in acoouming procedires and documeniation Burean-wide causes certain
accounting errors in the Indian Trust Funds. Standardized, documented policies and procedures
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others are seniously out-ut-date Thus results in the Bureau’s mabiity 1o ensure that the
transactons are properly conducted, recorded and reported

- Mulnple accounbng systems used to record the same actnaty are ot routingly revoncited
- Inadequate segregatton of dutes

- Records management is inconsistent across the Bureau and s inadequate to ensure the proper
filing and stonng of ladian Trust Fund records to suppors trust financial actuvaty

- internal financral staterents not bemng prepared m accordance with GAAP
- Data processing controls could not be relted upon 1o ensure that data are properly processed
- Ce i [IM distnbubons were not calculated comrecily due 10 outdated ownership records

- The U S Treasury cannot provide an independent venfication of cash balances [n addibon,
the Bureau mvests in overrught deposits based upon a combington of daily automated and
manually calculated batances that are detexmmed m a manner thet allows, in some mstances,
differences between invested balances and balances available for investment 1o go undetected
until after the investments have been placed with Treasury

Currently the Bureau 15 in the process of implementing comective sctions to address these and other
weaknesses and to improve the efficiency of the Bureau operations as well as the accuracy of accounting
information. The Bureau has trutated efforts such as:

-lnitistmg the reconcihaton effort discussed previousty that will mehude the reconciliation of
long cutstanding system variations betwesn the [TM detail system and the Finance System

{general ledgen

-Working with Arthur Andersen & Co. to develop automnated procedures to reconcle cash
balances with the U.S. Treasury on a regular basis. Adthough Treasury will not provide
verification of cash balances, the Burean is able 1o reconcile cash activity to that reported by
Treasury

-Workang with Arthur Andersen & Co. in conducting an operational review of the [nvestinent
accounting finction in order to improve the efficlency of accounting operations, as well as
improve conirols.

The Bureau is moving in the right direction with these and other similar effort to improve overall efficiency,
in an effort to become more responsive to Indian tribes and mdividuals.

Recvocilation Effert:

As discussed previously, m May 1991 we were awarded o contract by the Bureau to “reconcile” { or
reconstruct) Tribal and Individual Indian Money Accounts, 1o source documents, as well 4s perform certain
system level reconciiation work ( Finance System to the MoneyMax and IRMS Systems)

Our iitial ¢fforts under Phase | of the contract for the time peniods from June 1991 through December 1991
concentrated on Trbal and [TM reconciliation work. During this time we had several planning and
assessment meetings with the Burean, the Associstion and others such as the GAO, OMB and tribal
representatives. During these meetings we discussed several options for scopes of work to be performed,
and methodologies for accomplishing the required tasks. ‘The Phase 1 effort was designed to determine the
most sffickent and effective way to approach the reconkiliation work, mehding the development of a cost
estimaie to conduct the reconcilistion work, that would be responsive to the concems of ail parties.
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The work perforttied in Phase | produced the required resulis wath regard to the development of an efficient
andt ctecuve approech to reconciing thbal trust aceounits  As a result of the work performed we were also

able ko revormend some altematve optons for reconciliabon of [IM account achwity, as it becarme evident
that an approach suidar to that of tbal accounts would not be practicable The work performed dunng thes
nme penod involved

- Planrung the approach and tmung of the work at all sites, including workang with the Bureau
to develop tratrung matenals. and tran Asthr Andersen staff on the operations of the Burean,
svstem transacoon flows and accounbng documentanon

- Uonducang mventenes of avalable records located at vanous Bureau locations as well as
archuves, record centers, etc Inventones conducted and kistings obtaimed from record centers
invelved an estimated 69,000 boxes that possibly contained tnbal records. Through a detailed
review of the inventonies we narowed the populanon to approxamately 17,000 boxes contaimng
mbal documents

- We buill electromce databases of availsble records in order 10 manage the large volumes of
documents and to allow easy access to documenis needed durmg the reconcitianon effort. Using
the computer systems established at each reconailiation location we are able to marnapulate the
database to assist n locating needed documents.

- We cstablished computer systems al Albuquerque and the 3 §IM ates m order to conduct
the automated reconciliahon approach utiliang antomated databases of accountholder suatements
and electronsc mmage technology for permanent storage of docurnents and reconcilianon results.

- We began the reconciliation process for the first 37 tnbes specified m Phase | of the eontract
and we found that due 10 the nature of the documenmation, that it would be much more efficient
to teconcile all thbal accounts sinultaneously. We reported this to the Burean, Association and
others at the first assessment meeting m October, and began reconciling accounts using the
mmproved methodology.

- We attempted to reconcile [IM accounts using the methodology developed, and due to several
unresolved issues inchuding the protubitive cost involved, it became evident that [TM should not be
reconciled using the same assumptions and scopes as tribal qust. At die October assessment
meeting we recommended that a different approach for [IM be considensd primarily due 10 the cost
involved, as well as other issues that will effect the reliability of the results, such as ownership
records  As a result, IIM was scaled back in October, although we continued accumulating
nformation for further assessment through concentrated efforts on specific areas of work reported
on in January.

Jasuary 28, 1992 Assessment Moeting

Atthe Assessment meeting of January I8, we reported the progress of the recondharion efforts through that
time, including an overview of the approach, projected fees based on varying assumptions, and listings of
unresolved issues that would effect the scope of work. | will discuss briefly, some of the key issues and
comncemns swrounding the Tribal and 1M reconciliation efforts discussed during this and previous mestings.

Tribal Trust

Scope of werk- There is a wide range of costs associated with this effort dependent upon the scope
of the work to be performed. Scoping considerations inctude:

- Mateniality considerations of certamn transactions ( 1.e. $ cut off)
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- The benefit of testog all mvestment rollovers as opposed to alternative tests
of these ansacnons
- The number of years 10 be reeonstructed

Level of support- There is a need o expand the testing of revenue receipts | scoping 18 also a
conssderaton) (o include the review of lewse agreements, ete resultmg m the eventual cash
recerpt 0 the wibe.

Information from other agewcies Other federal agencies beyond the Bureaw's control, such as
MMS. collect reventies for the Bureaw's trust fisnds.

Owoership Recersts- The 1ssue of the rebabulity of the ownetshup reconds used to determune the
proper allocation of revenue to account holders has been discussed extensively  This ssue is not
as sygnificant & concern for Tnbal Trust, as mibes’ interests in an alloiments do not change nearty

a+ often as individuals’ interests.

1IM System Transfers- Certam tnbes have raised the ssue of tnbal funds mantained in the [IM
systern. This issue effects some mbes more than others, as not all agency locations funned fands
through [[M accounts and/or maintain tnbal finds in IEM accounts. In January we suggested
these be approached by concentrating testng on large revenue sources at each location rather
than focusing on specific ITM accounts. Scopes should also be considered based on the relanve
dollar vohune of transactons flowing through 1M accounts for uibes

After the January meeting, our efforts were directed away from full scale reconcibabon of mbal accounts,
and we focused owr efforts on preparing training malenals, training Buresu personnel on perfonming
reconcibation wotk, performing system level reconciliation work (MoneyMax vs. Finance),
assisting 1n designing and documenting procedures fof teconciling the Finance System to U.S. Treasury
accounts.

1M

Velume of Transzactions- Volumes of ransactions affecung [IM accounts are much higher than
volumes atfecting Tribal Trust accounts, and the rarmber of accounts involved have prown

exponentially since the inception of the fund.

Source Decunsent Availabiliy. Much of the needed source documents were locsted, however
known gaps exist fof the time peniods that were being considered for reconciliation. There has
also been a great amount of movernent of accountng records between locations over the years
making it difficult to locate specific documents.

Owoership Recerds. The support for the legal alloment ownership records of the Bureau are
mconsistent with the records used to calculate distributions [t is not detenminable at this pomt
whether of not the records used for the distributions are correct, as there is the possibility they
were not updated propetly as a result of probatss, etc.

Estimates provided at the January meeting were based on rough projections of the entire population of

accounts maintained by the Bureau and the scope of work requested at that time { all transactions for all

accounts). Asthur Andersen & Co. made it clear at that time, and previously, that we do nel recomnead
the Burvan continos te attemaps this level of effert to reconcile IIM. We did recommend the Bureau

consider the following altemnistive limited procedures to address specific problem areas in [TM.

- Perform System reconciliations to rasolve long outstanding variances (TRMS to Finance)
-Reconcile the Finance Systemn to U.S. Treasury records
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-Reconcile and distnbute remaning balances n special deposit accounts
-Porform operational reviews of 1M opersnons and standardize processes and documentation

Remainder of Phase |

Subsequent to the January 28, [992 assesament meeting our efforts were vedirected from reconciliation of
mbal and 1M sccounts 1o other more concentrated efforts. Since the January meeting our work has
wncluded:

-The development of a formalized trainmng manual, inchuding all aspects of the reconcikation
methodology developed. Funal copies of the aining manual were debvered on July 31.

-The rasung of four Bureau accounting personne! and five temporary Bureau clerks m the
reconciliation methodology developed. Bureau staff have been performing actual reconciliation
work as part of their aming since January on a very limited basis.

-Prepased final reports of reconciliation work performed at the theee ITM Phase [ sites, meluding
management tecommendations based o observations. Final reports were deliverad on July 31

-Reconcibiation of the mvestment subsidiary detail systemn (MoneyMax) to the general ledger
control accounts {Finance System).

-Providing assistance in developing methodology and procedures manuals for reconciling Fmance
System balances wath .S, Treasury balances

-Developing of mbal tust account satements o be used to report reconciliation results to wibes,
ncluding pro-forma mrerest calculations.

-Performing an operational review of the Division of Trust Funds nvestment accounting
operations for the purpose of providing specific recommendations to improve the efficiency of
operabons as well as improve mitemal control procedures.

Faiure Reconciliatbon Effort

As discussed previously we have presented these and other findings to the Bureau, OMB, the Association
and other interested parties for consideraion. There has been very litde actual detailed reconciliaion work
on tribal and mdividual accounts performed since January. We are presently waiting for a final decision
regarding the scope of work to be performed in Phase [ of the contract.
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Mr, Chairman, thank you for the opportunity to be here today to address the Select
Committee on Indian Affairs on the Bureau of Indian Affairs’ (BLA) management of Indian
Trust Funds.

In April of this year, the Committee on Government Operations completed a three
year investigation of the Bureau of Indian Affairs’ (BLA) management of the $2 billion
Indian Trust Fund.

The Indian Trust Fund is more than balance sheets and accounting procedures,
These monies are crucial 1o the daily operations of Native American tribes and a source of
income to tens of thousands of Native Americans.

Sadly, however, the Bureau of Indian Affairs {BLA) has failed to fulfill its fiduciary
duties to the beneficiaries of the Indian Trust Fund. ‘The Commitice on Government
Affairs’ report -- approved unanimously by the Subcommitiee and Full Commitiee -- cutlines
these and other problems and makes recommendations to improve the management of the
Indian Trust Fund and thereby improve the protection of the account holders,

The Bureau of Indian Affuirs (BIA) has failed to fulfill its Gduciary duties 1o the
beneficiaries of the Indian Trust Fund. The Bureau’s management of the Indian Trust Fund
has been grossly inadequate in numerous important respects. The Bureau has failed to
accursicly account for Trust Fund monies. Indeed, it cannot even provide account bolders
with meaningful periodic statements on their account balances. It cannot consistently and
prudently invest trust funds and pay interest to account holders. It does not have consistent
written policies or procedures that cover all of its trust fund accounting practices. Under
the management of the Bureau of Indian Affairs, the Indian Trust Fund is equivaleat to a
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bank that doesn't know how much money it has,

BEA Problems Are Not New

Financial management probiems in the Bureau of indian Affairs’ management of the
indian Trust Fund have been neglecied for decades. There is a continuing crisis in the
management of the Bureau of [ndian Affairs that can only be cured by radical changes in
leadership, organization, accountability and communication by the Bureau of Indian Affairs
and the Department of the Interior.

The real losers in the mismanagement of the Indian Trust Fund are the Tribes and
the individual Indian account holders. Thess account holders are being misrepresented by
the federal government. Yet victims of this nonfeasance have had no recourse except to the
very agengy that responsible for their predicament.

As during one of our Subcommittec sessions, had this type of mismanagement taken
place in any other trusi arrangements such as social security, there would be war. Instead,
some of thote most responsible for the recent failures within the management of the Indian
Trust Fund received cash awards from the Department of the Interior for management
excellence,

The scope and severity of the gross mismanagement by the BLA headquarters saff
is made worse by the inattentive and indifferent leadership within the Bureau of Indian
Affairs and the Department of the nterior. This type of trust fund mismanagement would
never be tolerated in otber, similar trust activiies. That it bas taken place in the
administration of the federal government’s sacred trust for Native Americans can oaly be
described as a national disgrace.

The trust of the Congress, the taxpayers - and most importantly -- the tribes and
Individval Indian Money account holders has been misplaced in the Bureau of Indian
Affairs. BLA bas failed in the performance of its dutics to us all.

Subcommittee Investigation

In the spring of 1989, the Eavironment, Energy and Natural Resources Subcommittee
initiated an investigation of problems associated with the Buresu of Indian Affairs'
management of the Indian Trust Fund.

The Investigation was prompted by frusiration over BIA's [allure 1o adequately
respond to previous Committee reviews and recommendations for corrective action, and by
large oumber of complaints about the Burcau’s effons to procure financial management
services for management and administration of the Indian Trust Fund. The Subcommitice
was assisted in the investigation by the General Acoounting Office (GAO).

2
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The purpose of the Subcommittee investigation was 10 review and evaluste the
Bureau's efforts to correct ebronie management deficiencies that have plagued the Trust
Fund program as well as its ¢ffons to implement repeated Congressionat directives designed
to provide a fuil and accurate aecounting of the individual Indian and tribal accoum funds.

On October 26, 1989, April 24, 1990, Sepiember 25, 1990 and May 20, 1991, the
Environment, Energy and Naturat Re¢sources Subcommittee held publie hearings to review
the problems surrounding BIA's management of the $2 billion Indian Trust Fund. Evidence
gathered and testimony presented to the Subcommittee during this on-going investigation
demonstrate that despite clear guidance oo its fiduciary duties contained in treaties, law and
court decisions, the BLA's indifferent supervision and coutrol of the Indian trust funds has
consistently resulied in a failure to exercise its responsibility and any reasonable expeciations
of the wribal and individual account holders, Congress and waxpayers.

Few of thess BLA managemen problems are new. For example, in [828 —~ just four
years after its creavon — H.R. Schoolerafi described the Bureau's financial management as
follows:

The derangements in the fiscal affairs of the Indian deparument ar¢ in the extreme,
One would think that appropriations had been handled with a pitehfork...1there is a
screw loose in the publie machinery somewhere.!

One bundred sixty-three years laser, Schoelcraft's assessment of the BIA's finaneial
management still rings true. BIA's administration of the Indian Trust Fund continues to
ntake the accounts look as though they had been handled with a pitchfork. Undoubtediy,
there is & screw loose in the publi¢ machinery at the Bureau. Indeed, whil¢ mismanagement
of the Indian Trust Fund has be¢n reponed for more than a century, there is no evidence
that ¢itber ihe Bureau or the Deparument of Interior has undertaken any svstained or
cotnprebensive ¢ffort 10 resolve glaring deficiencies.

Today, BIA has serious finzncial management problems permeaung almost every
aspect of its five trust principal accounting systems, as well as, other systems whieh provide
financial information to those systems including the Mineral Management Service’s royaly
management sysiems. While iribes, individual Indians and Congress have long been
concerned about the accuracy of BIA's accounting for trust receipts and disbursements, the
Bureau and the Interior Department have simply failed 1o underntake effective, corrective
actions.

For example, in 1982 the General Accounting Office (GAO) reporied that BLA's

1Schookraft, Personal memoirs, at 319, reprinted in The Office of Indian Affairs, Sewvice
Monographs of the United Sates Government no. 48, Institute for Government Research, The
Johns Hopkins Press, 1927, at 27,
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appropriation and trust fund accounting systems needed major improvements, At that time
GAQ found that the information produced by BLA's accounting system was unreliable; that
trust accounts had not been reconciled with the agency’s general ledger 1o ensure comect
account balances; and that controls over cash receipts and disbursements were inadequate.

These 1982 findings were not new. Essentiglly, the same findings were embaodied in
the GAO's 1928, 1952 and 1958 Audits of the Indian Trust Fund:

.Aeficiencies include disbursements of individval Indian moneys without adequate
support, deficiencies in accounting for cash and bonds and in the eompntauon and
distribution of interest income, and other weaknesses i interoa! procedures.?

At the Subcommitiee’s May 20, 1991 oversight hearing, the General Accounting
Office provided the following summary of the long-term problems in the Burcau of Indian
Affairs' administration and management of the $2 billien Indian Trust Fund:

(1} Inadequate sysiems for accounting for and reporting trust fund balances;

(2} Inadequate controls over receipts and disbursements; (3) Absence of periodic,
timely reconciliations to assure accuracy of accounts: (4) Inability wo determine
accurate cash balances; (5) Failure to consisiently and prudently invest wrust funds
and/or pay interest to account holders; (6) Inabiiity 10 prepare and supply account
holders with meaningful periodic statements of their account balances; (7) Absence
of consistent, written policies and procedures for wust fund management and
accounting; and, (8) Inadequate staffing, supervision and training,

Just since 1982, more than thirty audits have been performed by the Office of
luspector General (OIG) of the Depariment of the Interior and public accounting firms
hired by BYAY Each of these reports have noted serious sccounting and financial
management problems and weak internal controls throughout BiA. Following is a summary
of the OIG findings:

Individual indign Money Accounts The BIA does not have a centralized managerial
operation with respoasibility and control over all aspects of the individual Indian
monty operstion. Many BLA agency offices did not reconcile their account balances

1J.S. General Accounting Office, A
of Indian Affairs B-114868, November. 1955, at 1.

33ee, for example: Office of Inspector General, Fi

Mmmmmmkemm 29-117, September 29,
1989; Price-Waterhouse, Tagk Reports, 1983 and 1984; AnhurAndemn&Co Tribal and
o " . Financial

Statements as of September 30, 1989 and 1988; May 11, 1990,

4
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with BLA's control acoount balances, did not meet their trust responsibilities retating
w0 funds beld in supervised accounts, and made significant ¢rrors in computing
interest payable on IIMs. The BLA agency offices have numercus accounting errors
and otber internal control weaknesses,

Oil and Gy Rovalty Pavments Royalties were not distributed 10 Indian mineral

owpers in a timely manner. Interest earned on ol and gas revenues deposited in
special accounts and U.S. Treasury accounts were not distributed to tribes and
individual Indians. Oil and gas collections were nol deposited on time.

Improper accounting eatries and inadequate internal
controls resulted in over-disbursements of judgment award funds and negative
accpunt balanoces. Permanent invesiment accounts were reduced below authorized
levels. Funds were not distributed o IIM account holders.

3 7 Agricultural lands remained unleased for extended
periods, and leases were not reissued in a timely manner. Fair marke rental rates
and graring fees were not charged. Delinquent rents were not collected, and interest
was 0ot collected on late rental payments. Rents were not properly allocated to
landowners and concerns about the accuracy of land ownership records were raised,
particularly in relation 10 handling of estate transactions.

Extensive as they may s¢em, the Inspector General reports present a short list of the
financia] management and accounting failures of BLA.  Indeed, these difficulties are
symptomatic of the chronic problems of BlA management ~ problems magnified by an
accounting system that cannot tell the tribes and individual Indians or [IM account hotders
how much money they have in their accounts.

Lo 1982, Congress passed the Federal Managers’ Firancial Integrity Act (FMFLA)*
directing each executive agency to review and evaluate its systems of management and
accounting controls in order 1o enhance the integrity and effectiveness of government
operations, In its first report under FMFLA in 1983, and for each year therealicr, the
Department of the loterior has reported serious, longstanding financial management
problems at BIA. 1o fact, in its 1990 FMF1A report, the Department of the Interior
characterized the enire Bureau as a material internal control weakness.

In its most recent FMFLA report, the Department again cited the BLA for inadequate
management of Trust Funds:

The Burcau's management of Individual Indian Monies (ITM) and Tribal trust funds
is inadequate to properly maintain and administer the $2 billion fund for which it has

431 U.S.C. §§ 1105, 1113, Public Law 97-452, 96 Stat. 2467.
5
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responsibility. The BIA's management of Tribal and Individual Indian Trust Funds
lacks cffective managemeot/intcrnal controls, reliable systems, and managemem
information. Tribal and individual accounts lack credibility and have never been
reconciled in the entire history of the trust fund.

Despite its candor in outlining the complete absence of effective financial management and
control at the BLA, the FMFLA report supplies little evidence that the Bureau has actively
pursucd cormective actions of previously identified material internal control weaknesses. In
its December 17, 1990 audit report, the Office of Inspector General (OIG) raised serious
coticerns about the Bureay of Indian Affairs' compliance with the Act. The OIG evaluated
actions taken by the Bureau: I) 10 correat previously repomed material interna! control
weaknesses; 2) 10 assess component risk; and 3) 10 docurnent actions 0 correct weakiesses
identified by current control evaluations. The OIG found that:

...the management conwol evaluation process implemented by the Bureau did not
fully comply with the requircments of the Act. Specifically, we found that the Bureau
bad not eﬁ‘ecuveiy corrected 11 previously reported weaknesses that were deleted
from its corrective action tracking system, updated the component inveniory,
conducted adequate risk assessments, conducied evaluations or 1ests in accordence
with guidelines, and maintained an cffectiv~ tracking system to verify that corrective
actions were compicted.  Accordingly, there was no assyrance that all weaknesses
were identificd or that control systems were operating as intended.

The most recent FMFLA report provides little evidence that actions completed in 1991
corrected previously identified material internal control weaknesses and the planned action
cited in the report for 1992 would not correct all of the fundamental contro! weaknesses,
which include longsianding financial management deficiencies.

In 1983, the accounting firm of Price Watcrbouse reported 1o BLA that its accounting
systems and conuo! procedures were inadequate, Among the deficicncies nowed, Price
Waterhouse found that:

Many control systems lack clear assignment of responsibility or are not properly
assigned. For example, codurol io assurc that mconnllmonsbemenagemymd
acoounting system records are performed and that (unreconciled] items are identified
and corrected on a timely basis has not been clearly defined.

The Arthur Andersen & Co.'s Fiscal Ycar 1988 and 1989 Ginancial audits of the trust
funds confirmed the historic weaknesses of BLA's accounting controls. Indeed, thase reports
found that the “scoounting systems and internal control procedures utilized by the Bureau
suffcr from a wide variety of procedural weakmesses and other problems..some of these
weaknesses are 30 pervasive and fundamental as 1o render the accounting systems
unreliable. As a reult of these problems, Arthur Andersen was unable io confinm cash
balances for individual or tribal sccounts, highlighted major inadequacies in accounting

&



118

records and related systems, and found numerous sccounting emors during its audit
Moreover, the report identified 16 waterial accovnting systerm and internal coatrol
weaknesses Lthat Arthur Andersen & Co. said required immediac attention.

[n 1989, in response to the Jong-term nature of BLA’s mismanagemen of the Indian
Trust Fund and BLA's other persistent management failures and deficiencies, the President’s
Office of Management and Budget (OMB) identified BLA as a “high risk” agency requiring
prionity attention. At thay time, OMB directed the BLA to prepare a strategic plan for
corrective action on these problems. At the Subcommittee’s May 20, 1991 oversight hearing,
the Assistant Secretary of the [nterior for Indian Affairs confirned that the Bureau bad not
complied with the OMB directive. The Presidenc's Budget for Fiscal Year 1993 expressed
"reservations aboul the adequacy of progress and/or plans.” The President’s Fiscal Year
1993 Budget proposal requests an additional 40 full-time employees for the Office of Trust
Management and an additional appropriation of $5 million "o enhance management
oversight, improve accounting and invesiment services and establish a cadre of systems
cxperts to work on identified long range improvements to trust fund operations, systems and
clieniele services.

A Tinder Box Waiting for a Spark

Hisworically, BLA has performed virtually all trusi management functions in-house.
These functions include the receipt, control, investment, and disbursement of trust funds.

As noted carlier, scores of reviews of the Bureau's management since 1982 confirm
that BLA’s financial management system has failed to provide adequaie accounting and other
information needed for proper control over the trust fund invesiment program. For
cxample, the Bureau does not — and cannot - conduct periodic or timely reconciliations of
the approximately 300,000 accounts in the Indian Trust Fund 10 assure they are accurate.
The Burcau does not —~ and cannot - provide accoums holders with accurate periodic
statements of account balances. These deficiencies have been exacerbated by the fact there
has been virtually no oversight of Trust Fund administration from BIA headquartess.’

The following exchange between Chairman Synar and Department of the [nterior
[nspector General James R. Richards during the Subcommittee's May 20, 1991 hearing
illustrates the dilemma of dealing with these BLA problems:

Mr, SYNAR. Mr. Richards, what is Congress to do [about these continuing
problems)?

Mr, RICHARDS. 1 am not a Congressmsn and | am not Chairman of the
Subcommittee, but [ would be tearing my hair out, [ think.

*October 26, 1989 hearing at 42.
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Mr. SYNAR. The Subcommittes is holding its fourth bearing since October of 1989,
on the Bureau's mismanagement of the Indian Trust Fund 1 kmow you are well
aware we have worked bard and long 10 force the Burcau to clean up its act

After afl this tilve and inaction by BIA, are you convinged that the Burean is muly
receptive to doing the things that must be done to get this bouse in order?

Mr. RICHARDS. I think i1 is. Let me wil you why I say that The Burean is a
multifaceted monster, it is an organizational nightmare.

Mr. SYNAR. That may be the understatement of the year.

Mr. RICHARDS. 1 have been familiar with the Bureau of Indian Affsirs and Indian
programs for 30 years, baving grown up in the West and worked for a Western
Senator and worked with the Department of Interior,

I think the Bureau of Indian Affairs will not change until there is some political
consensus in that it must change. It i the favorite... trget of everyooe who is
shocked by its ineptirude and jts insensitivity.

Yer, when we try to restructure it either from a Congressional sense or from an
Executive Branch sense, there are always naysayers and there never develops a
political sense for positive change.

Mr, SYNAR. But there is political consensus that we [noust] have a basic accounting
for the tribes and individuals?

Mr. RICHARDS. No question about that
Mr. SYNAR. You don't need change to do that?

Mr. RICHARDS. No question sbout that. The BIA is a tinder box simply waiting

for a spark.®

Drespite decades of criticism about these manifest managementi deficiencies, the BIA
has failed 10 take adequate measures (o correct its shoricomings or to implement the advice
of i15 own expernis,

Scores of reports over the years by the Interior Department's Inspector General, the
LS. General Accounting Office, the Office of Management and Budget and others have
documented significant, habitual problems in BIA's ability to fully and accurately acoount

“May 20, 1991 hearing at 82.
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for Trust Fund monies, to properly discharge its Gduciary responsibilities, and to prudently
manage the tnust funds,

During the Subcommitiece’s four oversight hearings oa this subject, Subcommittee
members expressed serious concern over the Bureau's inexcusable slowness in resolving the
persistent management deficicncies that have plagued the Trust Fund program. Now, over
two years after the Subcomminee’s first oversight hearing, our continuing review suggests
that only marginal progress has been made by the Burcau of Indian Affairs in recognizing
and correcting these problems.

Our Committee has been particularly troubled by BIA's cfforts — undertaken only
grudgingly - to implement repeated Congressional dircctives designed to provide a full and
accurate accoupting of the individual and tribal account funds. Over the course of the
Eunvironment, Encrgy and Nawiral Resources Subcomminee's three-year investigation, only
minimat progress on this cffort has been made, and BLA continues to move at a soail’s pace.
The Committee was equally concerned over the BIA's failure to implement numerous
Inspector General recommendations regarding establishment of & trust fund loss policy;
failure to prepare and implement a strategi¢ managcment plan as urged by the Office of
Management and Budget, the Comptroller General of the United States, the House
Committee on Appropriations, and the Subcomunittee; its failure to comply with the Brooks
Act, governing scquisition of automatic data processing equipment and services; and, its
failure 1o implement past recommendations of the Committee on Government Operations.
In shor, the Bureau of Indian Affairs has repeatedly failed to take @y resolute, corrective
action ta reform its jongstanding financial anagement problems.

Additionally, the Bureau wasted more than two years and &5 much a5 $1 million of
Laxpayer money attempting - inappropriately and unsuceessfully — to "privatize” its Anancial
management responsibilities over the Indian Trust Fund. In fact, despitc the contracior's
repeated failures to deliver anything of value in return for substantial monthly paymenis for
services, the Bureau never even bothered to demand performance by the contractor.
Morecver, the Bureau persisted in iis attempts to transfer financial management services
for the Indian Trust to a commercial bank even after Congress had directed it not to do so -
- five times. And in its uliimate affront to Congress and the account holders of the Indian
Trust Fund, the Burcau gave a $5,000 cash award for "management cxcellence” to the
headquarters employee who helped design and overses this privatization fiasco,

The Bureau has repeatedly ignored directives 10 undertake needed management
reform measures. For example, in September 1989, the Inspector Gencral of the
of the Interior recommended that the Bureau establish writien procedures that

describe when the Bureau is liable for losses of Indian trust funds and how Indian account
holders will be reimbursed in those cases for which the Bureau is liable and to prepare and
implcment a Bureau procedure that recognizes investinent losses of trust funds and cnsures
that rcimbursement of the losses plus intcrest will be made, where appropriate, within a
reasonable time after sustaining the Josses. Two and one half years later. little bas been

9
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done. Although a loss policy statement was distributed sometime after October 16, 1991,
it fails to make anyoue at the Bureau of Indian Affairs accountable for its implementation
or enforcement. Significantly, this so-called loss policy developed by the Burean -
spparently without the assistance and concurrence of the Office of Solicitor at the
Department of the Interior — misstates the federal government's legal and ethical
responsibility 1o pay interest on Individual Indian Mooey accounts that are invested. This
so-calied loss policy confuses examples In which the fiduciary — the Bureau of Indian Affairs
-~ is clearty responsible to repay interest earned in instances in which I1M account proceeds
are either oot invested or under-invesied. Moreover, no account boiders, who suffered
losses which were discovered prior to BIA's recent effort to audit and reconcile tribal and
ITM accounts, have been notified of losses as a result of the policy and no funds have been
requested from Congress for reimbursements and no reimbursements for losses resulting
from Burean errors have been made. This socalled loss "policy” is superficial a1 best, and
is unlikeiy to correct well-documented deficiencies and long overdue reforms.

The Bureau has been siow to implement other reform directives, For example, in
October 1989, the President’s Office of Management and Budget identified the Bureau of
Indian Affairs’ management of the Indian Trust Fund as a “high risk® activity and directed
mempamwmﬁoldenn&iuwmmmewm:tandopeumphm
to assure that appropriate resources were allocated to comect the problems.™ In other
mrdsmeﬂurmnwdedtoamm:uphmfmmmlowmﬁm
management deficiencies in BIA's management of the Indian Trust Fund. At the
Subcommittee’s May 20, 1991 hearing, the Bureau stated that it had not developed a
comprehensive plao to correct all control weaknesses. In fact, there still is no plan,

On May 6, 1991, the Comptroller General of the United Statzs General Accounting
Office (GAQ) wrote Secretary of the Enterior Manuel Lujan, Jr. and the Bureau directing
the Department and BIA to prepare a written statement of actions to be taken to complete
10 correct the management deficiencies plaguing the Burcau; to deveiop plans and
timetables for completing the awdit and reconcilistion of Indian trust accounts; and to
develop policies and procedures 1o ensure that indian trust fund balances remain scoarate
gfter the accounts are reconciled. Under federal law the Department of the Interior was
obligated to respond to the Comptroller General recommendations by July 7, 1991. It failed
to do s0. lnfact,lheBIAhasuueﬂyfmledmadequu]yaddrmmoflheComp!roﬂer
General's recommendations.*

Letter from Executive Associate Director, Office of Management and Budget to Under
Secretnryo{lhelnterlor.chbeH 1989, atuchmemB Seea.lso Semtn'yo(lhelmerior

GAO!AFMD-92-33,Jm 13, 1992,
10
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Finally, at the Subcoramirtee’s May 20, 1991 oversight bearing, Chainman Synar asked
the Bureau sbout progress on a BLA strategic plan as well as the Bureaw's efforts to
implement the Commitiee on Government Operations’ July 1985 report addressing the
persistent problems in implementing a comprehensive program to assure fair and umely
payment of Indian oil and gas royalty paymenis ~ management and accounting problems
related to those confronting the Indian trusi funds. The Bureau reported at that time - six
years later - that no such plan exists, In fact, the Bureau admitted that no interest from
royalty income has been distributed to an account holder since 1985. Indeed, most of the
problems noted by the Comminee’s 1985 report persist unabated.

The Subcommirtee’s review of the Bureaw's various management improvement
initiatives revealed that comprehensive comective actions were rarely undertaken and almost
never carried through to a successful conclusion. Instead, the Bureau has routinely compiled
running inventories of projects and iniatives without even atternpuing to knit these efforts
together into 8 cohesive framework. Although the Bureau is chronically behind schedule -
- even on self-imposed deadlines - it rarely bothers to justify or even explain its delays in
implementing cormrective actions. Indeed, the only thing that seems 1o stitnulate a flurry of
activity at the Bureau is an impending appearance by the Assistant Secretary of Indian
Affairs before a Congressional Commirtee. Afterward, all reform activities appear to
suspend until shonly before the next oversight session.

As a result of this dismal history of inaction and incompetence, there is no assurance
that the Bureau actually desires 1o, or will, make any substanual advancement toward
rectifying the basic financial management failures brought to their aitention. Despite a
decade of initiatives, the Bureau's beadquarters leadership and accountability continue 10 be
woefully inadequate. Although many significant problems continme to be cited by the
{nspector General, GAQ, OMB, by independent accounting firms and the Subcommittee on
Envircnment, Energy and Natural Resources, the Bureaw’s top officials remain quick o
promise, but dow to perform. Only marginal and grudging progress has been made by the
Bureau since the Subcomminee began its oversight efforts in 1989, As a result, on the
whole, the Subcommittes is unable (0 report a positive picture of the Bureau’s headquarters’
concern over the management of this program.

This absence of interest and attention by the Bureau's top officials also undermines
the ability of many dedicated, hardworking Bureau employees —especially at area and
agency offices ~ to effect improvemenis in service to Indian Trust Fund account holders.
It is apparent that top officials at the Bureau of Indian Affairs have utterly failed to grasp
the buman impact of its financial management of the Indian Trust Fund, The Indian Trust
Fund is more than balance sheets and accounting procedures, These monies are crucial to
the daily operations of Native American tribes and a source of income ta tens of thousands
Native Americans.

To the extent the Bureau bas made any progress in this area, it appears that the
Subcommittee’s continuing oversight hearings have been virtually the only reason. It can
only be boped that the Committee on Government {Iperations’ repon and recommendations
and this Committee’s interest will have a still greater effect on the Bureau of Indian Affairs’
management of the Indian Trust Funds.
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LTATEMENT OF DR. EDDIE F. BROWN, ASSISTANT SECRETARY - INDIAN
AFFAIRS, BUREAU OF INDIAN AFFAIRS, DEPARTMENT OF THE INTERIOR, AT
AN OVERSIGHT HEARING BEFORE THE UNITED STATES SENATE SELECT
COMMITTEE ON INDIAN AFFAIRS ON THE "INDIAN TRUST FUNDS MANAGEMENT
PROGRAM" .

August 12, 1992

Good morning Mr. cChairman, and Members of the Committee. I am
pleased to be here to discuss our efforts to improve the
management of Indian trust funds. T have with me today, Mr. Dave
Matheson, Deputy Commissioner of Indian Affairs, Mr. Jim Parris,
Director, Office of Trust- Funds Management, and key staff from
Headquarters and the Trust Funds Office.

Indian trust funds total $2 billion dollars and 291,000
individual accounts. The Committee is aware of the attention
brought to the Bureau of Indian Affairs’ (BIA) management of the
Trust Fund over the past few years. As reported hy a variety of
oversight groups, we found serious deficiencies in how funds were
accounted for and invasted in the past. There are continuing
deficiencies in wmanagement, staffing, and automated systenms.
Decades of inattention and neglect contributed to the growth of
these problems.

Whaen I took this offi&o in 1989, I said that reform of the trust
fund would be a critical priority with me. It has been and
still is. T would like to be moving faster to improve trust
funds manageament permanently, but correction will take time. T
am confident that with the continued support of tha Indian
community and the <Congress, our Jjolnt efforts to effect
comprehengive and Jlagting improvemant to BIA’s management of
Indian trust funds can be fully realized within the next five
years.

I view the trust fund wmanagement issue as having three aspects.
First, we must Resolve the Pagt, Second, we must Stabllize

Current Operations. Third, we must Igprove the Future. In thae
category of Resolving the Past, I will address consultation and
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the reconciliation project. To Stabilize Current Operations we
have a number of shorter term improvement efforts which we
believe will strengthen the financial integrity of trust fund
operations. Under the heading, Improving the Future, BIA has
drafted a Strategic Plan for Indian Trust Funds Management which
details our improvement plans for long term, comprehensive
improvements to Indian Trust Funds Management. The Plan is under
review within the Administration and should be finalized over the

next few-weeks.

Consultation

one of the early criticisms of the BIA has been that actions were
taken without consulting with Indian tribes and others whose
accounts were affected by what we do. As you are aware, the BIA
had launched two unsuccessful efforts in the 1980‘s to contract
out its trust funds operation.

In attempting to reform the process, I wanted to make sure that
we consulted not orily with the representatives of the account
holder, but alsco with members of the Congress, the 0ffice of
Management and Budget (OMB}, the General Accounting Office, (GAD)
and the Joint Tribal/BIA/DOI Task Force on Reorganization of the
BIA.

We began working with the group that represented Indian trust
account owhers that later evolved into the InterTribal Monitoring
Association (Association) on Indian Trust Funds about two years
ago, and have continued a very close working relationship with
them. On June 18, 1591, a Memorandum of Understanding (MOU) was
signed between the Association on Indian Trust Funde and my
office delineating the Association’s role in the improvement
program, including preparation of a concept paper by the
Association on the future direction of Indian trust funds. We
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also arranged grant funds to defray certain allowable
Association expenses in FY 1991 and FY 1992,

consultation with the Association included obtaining and
considering Association views on BIA management and policy
decisions and the reconciliation efforts. We took into
consideration the concept paper prepared by the Association in
developing BIA‘s Strategic Plan for Indian Trust Funds
Management. In addition, we have consulted with the
Reorganization Task Force regularly on improvement efforts in the
trust funds area.

I believe the long, deliberate consultation to discuss trust fund
management with Indian tribes, Congress, OMB, and GAC has paid
off in terms of the level of mutual understanding and the fresh
ideas brought to the process. I am also pleased and encouraged
that the Joint Tribal/BIA/DOI Task Force on BIA Reorganization
agrees with the thrust of agency efforts to date, as expressed in
their reseclution of March 19, 1992.

Reconciliation -~ Phase 1.

4 well publicized element of BIA's Trust Funds Management
Improvement Proaram is the effort to reconstruct the tribal and
IIM accounts to the earliest date practicable. This is being
accomplished through a major reconciliation, audit, and
certification program that is expected to take several years.

Reconciliation -~ Phase 1 was initiated in May 1991, when BIA
signed a contract with Arthur Andersen & Company (Contractor) to
accowplish reconciliations of trust fund accounts belonging to
tribes and individual Indians. Phase 1 was designed as a
"scoping” effort to determine the feasibility, cost, and best
approach for account reconciliations. We learned much about the
task of reconciliation ~ its enormity; its costliness; and that
it’s going to take time to get the job done.
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In Phase 1}, BIA and the Contractor initiated work on the 37
accounts of tribes who own 87 percent of the funds in the tribal
trust fund, and alsco began work at three BIA agencies that
administer 17,000 cof the 289,000 IIM accounts. Records were
inventoried and accumulated, reccnciliation procedures developed
and teated, automation hardware acquired and reconciliation
software desiqgqned and tested. By mid-Septembar 1991, the
Contracter and BIA representatives completed field visits and
nine entrance conferances for account holders at Agency offices
involved in Phase 1. Orientation and training regarding the
Reconciliation Project was completed for the Contractor staff,
representatives of the Association, tribal cocordinators, and the
BIA staff. The research and development effort was to continue
through May 1992, when, based on Phase 1 results, the contract
Phase II decision would be made on how to proceed with
reconciling the balance of the trust fund accounts.

However, in October 1991, early in Phase 1, the contractor
reéorted that the reconciliation projact as conceived,
particularly the IIM portion, would be extremely expensiva due to
the large veolume of source decuments, to the poor organization
and bad condition of BIA files, and to tha need to manually
handlé and automate tens of thousands of boxes of financial
records. In January 1992, the Contractor provided an assessment
indjicating that reconciliation of tribal accounts would cost an
estimated §5 to 15 million, and that an IIM account
reconciljation estimate ranged from $108 to 281 millien,
dapending on approach, scope, and other factors.

Additionally, valid concerns were raised and the point made that
proper accecuntability for trust funds goes beyond accounting,
investing and disbursing of trust income and awards. The
integrity of the income stream and its proper distribution is
dependent on the various systems and personnel managing the trust
agsets. This includes complexities created by the rapidly
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expanding fractionation of ownership interests, potential
deficiencies in BIA support systems for ownership records and
distribution such as the Integrated Records Manadement System,
BLM issues related to lease inspection, and questions about the
MMS’se Indian oil and gas royalty collection systems. Ve
acknowledge and are committed to the idea that a comprehensive
solution to trust funds management must include plans to address
these elements.

Consultation and work bhas continued among the BIA, OMB, the
Contractor, and tribal representatives to scope the size,
complexity, and approach for reconciliation and reconstruction of
Indian trust fund accounts.

Reconciliation -- Phase II: Current Reconciliation Approach

In completing the reconciliation of tribal and IIM accounts, ve
intend to proceed with reconciliation of tribal accounts and the
various systems supporting accounting and investment activities.
Concurrently, we also plan to pursue a number of "“scoping"
exercises to examine means to verify the reconciliation effort.
For instance, we will consider in-depth reviews of five tribes,
to include testing source documentation kack to ownership and
distribution records, apart from the year to year reconciliation.
A satisfactory approach for IIM accounts has not yet surfaced and
further informaticon is needed.

Tribal Judgment and Income Accounts. The reconciliatien of
tribal accounts will be undertaken in twoc concurrent efforts:
(1) the first effort will be the reconstruction of tribal
settlement funds, which account for 70 percent of the $1.5
billien, or about $1.1 billion in tribal funds; and (2} the
second effort will inveolve the reconstruction of tribal income
funds, which censtitute the remaining 30 percent or %0.4 billion.
This two-prong approach for tribal account reconciliation is
being utilized because it will allow the effort to be separated
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intc more manageable segments and likely allow for the majority
of tribal funds (specifically judgment/settlement funds) to be
reconciled quicker than income funds. Reconciliation will be
performed for judgment/settlement funds on an annual basis back
to the earliest practicable date (i.e., the esarlieast date for
which records are available) as far back as 1973.

The project will be conducted by teams frowm the Contractor
working with the axisting teams of BIA staff. As BIA acquires
persconnel, and work and schedule permits, the BIA may phase down
the Contractor invelvement to reduce costs. Both the
reconciliation of tribal judgment/sattlement funds and income
funds will begin working backwards on an annual basig, initially
concentrating on periods from 1983 back through te 1%73 in the
BIA Manual records. The project includes all tribal Special
Deposit accounts. Reconciliation of BIA records to external
systems (particularly of the Finance System to the Treasury) will
pe parformed under the Contract.

IIM Reconciliations. We will form a small Study Team composed of
seven to nine experts from BIA, the Contracter, other Interior
bureaus and other scurces to perform an cperational raview of IIM
trust funds management. The team will recommend an approach for
reconciliation and/or resclution of the IIM reconciliation
effort. For example, the procedures for reconciling IIM account
differences and balancing account totals would need to be
structured. The team will seek information at and down to the
Agency Office level. The team will be chartered to examine the
full 'range of IIM reconciliation issues, including records
availability, ownership and distribution information, Agency
accounting status and practices, underlying records, systems, and
processes, etc. Wea expect the team’s report and recommendations
by February 1993.

System Reconciliations. Work will continue to reconcile trust
fund accounting records with counterpart Department of the
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Treasury raccrds., Work has been initiated and will continus to
reconcile varjious internal subsidiary accounting records with the
accompanying general ledger accounts, and with the several trust
funds accounting and investment subsystems currently in use. BIA
nas required regional (Area and Agenéy Offices) to perform daily
and monthly reconciliations of accounts. These continuing
reconciliations are being accomplished, reinforced by strong
performance elements in managerial performpance standards.

A joint BIA/Contractor team will be formed to focus on and
perform system reconciliatjon work among the Finance System, the
I1IM subsidiary system and TreasUry records in a centralized
setting in Albuguerque. We have set the following goals for this
effort:

- BIA will reconcile and clear all variances between BIA’s
investment systems and the Finance System by December 1992;

- BIA will reconcile the Finance System general ledger balances
to the 1.8, Treasury tribal trust fund and IIM account
balances by December 1993;

- BIA will reconcile and clear all variances between the IRMS
IIM subsidiary accounting system and the Finance System by
December 1994.

Strong internal controls will be installed to ensure continuing
reconciliation once systems are reconciled.

STABILIZING CURRENT OPERATIONS

Early on we recognized that a comprehensive fix to trust fund
problems was a long term effort. We also recognized that
something needed to be done in the short term to "stop the
hemorrhaging® while long term improvanen;s were underwvay.
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Folloewing are examples of important improvements implemented or
underway to correct immediate critical operational problenms.

Management and oOrganization. Trust Funds Management was
established as a top priority for the oOffice of the Assistant
Secretary - Indian Affairsg, the .top level DQI/OMB oversight
structure, and the BIA Management Inprovenant Oversight
Committes.

-—

Most trust fund management activities were centralized in a
saparate directorate, the Office of Trust Funds Management. A
dedicated Reconciliation Project staff within the Office of Trust
Funds Management was established to administer that project. a
total of 18 new staff have been hired, bringing staffing within
the Office of Trust Funds Management to 44 of 51 authorized
personnel. Recruitment continues to fjill authorized staff
positions. We alsc recently propesed to Congress a realignment
of the Office of Trust Funds Management which will strengthen the
guality assurance and automated systems functions within the
Office. Our FY 1993 budget request identifies a need for 40
additional Full-Time Equivalent (FTE) positions for the Office.

BIA trained BIA Area accounting staffs on monthly reconciliations
of current IIM accounting transactions, and the Office of ‘Trust
Funds Management developed and held a training course in late
1992 for approximately 4¢ Area/Agency field staff. Course
coverage included tribal trust funds, IIM accounts, investments,
and trust funds management systems.

We will also be developing and distributing desk operating
procedures, conducting operaticnal reviews, and providing
additional training to the trust funds staff, both in Albuguergue
.and other field sites.

BIA’s "Reconciliation Project Management Plan" was published in
September 1591. BIA’s FY 1992 "Short Term Projacts" was
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published in November 1991 and widely distributed in January
1992. The approach for development of BIA’s Strategic Plan was
adapted from a model presented by representatives of the GAO, and
is reflected in BIA‘s "Strategic Planning Framework"”. The
“Strategic Plan for Indian Trust Funds Management® has been
drafted and is being reviewed within the Administration.

Quarterly status reports have been provided congressional
oversight and appropriations committees, and congressional staff
have been briefed periodically concerning the reconciliation and
trust funds management improvement project.

Accounting/Investment, BIA’s "Policies PRegarding WNotification
and Reimbursement to Indian Trust Fund Account Holders for Losses
Attributable to Bureau Errors"™ was published in October 1991.

BIA improved deposit reporting, implementing new telefax
procedures to allow more timely accounting/investment of deposits
of checks and cash by Area/Agency Offices,

BIA has initiated the Trust Disbursement Project in Anadarko Area
to respond to allottee and _litigatioh complaints that the
Department was hot complying with regquirements of the Federal 0il
and Gas Royalty Management Act of 1982. Specifically, oil and
gas disbursements to allottee recipients will be accompanied by
an Explanation of Payments covering check disbursement.

Systems. Data entry efficiencies were introduced for investment
aystems through an autcomated interface that provides single entry
inte the various investment-related data bases -- INFO, Finance
System, MoneyMax, EASYTRIEVE, and Certificate if Deposit-related
bid/sort information.

BIA completed Phase 1 of the Standard Form (SF) 1081
Reconciliation Project which auvtomates comparison between BIA‘s
Royalty Distribution Reporting System and the MMS’s royalty
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10

payment information being submitted on manual and automated SF
1081's, and enhances interest distributioen. Phase II,
incorporating improved management reports is scheduled for
implementation in Decembar 19%2.

IMPROVING THE FUTURE

In addition to standardjizing operations, however, we must bring
lasting ,.comprehensive improvements to all phases of trust funds
management. BIA’s comprepensive plan for improvement of trust
funds management is embodied in the draft "Strategic Plan for
Indian Trust Funds Management”.

An important point to make is that this Strategic Plan, or Phasse
I, addresses trust fund management in terms of trust financial
accounting and investment, acknowledging the need to deal with
the related non-trust fund systems within BIA, BIM, and MMS.
This approach was worked out and agreed to with Indian
representatives, including the Associatjon, BIA has agreed to
address other aspects of “trust management® -- ownership records,
distribution calculations, fractionated interest, BLM and MMS
involvemant -- in a second strategic plan, as a part of what we
refer to as the "Phase II" effort. This effort commenced in mid-
May , and we have been actively workKing with representatives of
the Indian community on this effort.

With regard to the gdraft "Strategic Plan for Indian Trust Funds
Management®™, let me touch on how we approached developing the
Plan, its approach, and its contents. The strategic Plan
approach and model was adapted from examples provided by the GAO.
We coordinated and published a document which set out the
strategic planning process, BIA‘s "Strategic Planning Framework"™.
This helped set the agenda for development of the Strategic Plan,

I would also add that both the Asgociation and the Joint
Tribal /BIA/DOI Task Force on Reorganization of the BIA have been
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active participants in the process of developing the Framework
and the Strategic Flan.

As the initial step in the =trategic planning process, BIA
examined the mission, organization, and staffing of the Office of
Trust Funds Management. Following the mission, organization and
staffing analysis, the strategic planning process we adopted
centered management and our Indian client’s focus on four
fundamental strategic questions:

1. Direction: Where is Indian Trust Funds Management going?
2. Strategies: How will BIA get there?
3. Action Plans Budget: What is BIA’s blueprint for action?

4. Accountability: How will achievement of the Direction be
known?

We then used seven planning steps to facilitate answers to the
four questions.

"Direction" was addressed by obtaining the commitment of key
groups for the strategic¢™ planning process; by scanning the
internal and external environments; and by articulating BIA’s
strategic direction for trust funds wmanagement in a series of
goals. MNext, "Strategies", or approaches to address each goal,
were developed from a wide range of possible approaches or
actions. This effort resulted in the following strategic agenda.

Strategic Goal 1: Collect, account for, invest, distribute and
provide information on trust funds im an accurate and timely
wanner.

Strategic Goal 2. Resolve past accounting distribution problems
as they affect tribes and individual account holders.
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TESTIMONY OF
BEN W. MATHIES, STAFF MEMBER
INTERTRIBAL MONITORING ASSOCIATION ON INDIAN TRUST FUNDS
BEFCRE THE

SENATE SELECT COMMITTEE ON INDIAN AFFAIRS
UNITED STATES SENATE

ON
THE MANAGEMENT OF INDIAN TRUST FUNDS
August 12, 1992

Mr, Chairwan and Members of the Committee, the opportunity
to testify today is much appreciated. My role, in large part,
has been to be of assistance toc the Intertribal Meonitoring
Association (ITMA) in its oversight and advisory activities
respacting the Bureau of Indian Affairs (BIA), and its Office of
Trust Funds Managemaent's comprehensive effort to reconcile, audit
and distribute historical statements of account to all Tribal and
Individual Indian Baneficiaries ag directed by Congress. From
the oputset of my involvement, in October, 1992, it has been
apparent that an already complex matter has been further
complicated by the lack of common understanding of the term
*Reconciliation® as it appears in the pertinent legislation.
Rathaer than to attempt a narrative technical clarification it is
believed to be of more baenefit to us all to refer to the attached
Exhibit to show the scope of the reconciliation process as
contracted, the limitations of the process, and the kinds of
arrors that can and have occurred in the total stewardship of
Indian monies. The exhibit shows that there are not less than

eight error points from the point of sale or lease of natural
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resources held in trust to the ultimate distribution of the

pProceeds to the rightful owner.

The exhibit also shows the error points covered by the initial
pProcess design and performance. It alsc shows the error points
that are not covered. And there, in the limitation of the scope
of the process, lies the basis for ITMA'S suggestion in its
April, 1992 concept paper that the raconciliation process be
suspended and that an attempt be made to find alternative
approaches. To varying degrees that effort has occupied much of
the time of BIA, OTFM, DOI, OMB and ITMA staff members over
recent months. Largely, those attempts could be characterized as
fractionated, Please pardon the use of that word here. However,
early in the period ITMA and OTFM began a concerted joint effort
to devise more eftective ways to produce and provide final
accounting to the beneficiaries that would constitute a basis for
final settlement of any amounts due to, or from, account holders,
Others, with like responsibilities, had also been working toward

better strategies to be employed. During the past several days,
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in meetings involving DOI, BIA, OMB, GAO, AR & Co. and ITMA
pecopla, that continued as recently as yesterday, there has been a
sharing of ideas and suggested elements of a larger approach to

the problems, and there are many that wmake up the whole.

From those meetings has come concurrence that there should
be an intensive jolnt pooling of resources to further challenge,
design, reduce to work tasks, assign realistic target dates,
quantify estimated costs, and avaluate axpected results to
produce a comprehansive work plan acceptable to all. Our
preliminary but extensive discussions over the last two days lead
us to belisve we have a high chance for success. That
encouraging, to us at least, assesament concludes my preparad
remarks. I respectfully invite your quastions or raquests for

clarification or amplification. I thank you for your attention.
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Testimony of the Navajo Nation
Presented by Derrick Watchman, Executive Director
of the Navajo Tax Commission and Member,

Navajo Nation Investment Committee

My name is Derrick Watchman and I am the Director of the
Navajo Tax Commission and a member of the Navajo Nation
Investment Committee. I am here to present testimony on the
Indian trust funds. I want to focus my testimony on the
experience of the Navajo Nation with respect to tribal monies we
hold in trust for the benefit of the Navajo people. I want to
share our success in manhaging this money. And, to show that
Indian tribes are capable of handling their own resources. We
are ready to assume the roll of trustee. To achieve that goal
certain festrlctions should be relaxed, if not removed
altoqether{ to allow tribes to manage and invest their own

i
funds.

INTERTRIBAL MONITORING ASSOCIATION

The Navajo Nation is a member of the Intertribal Monitoring
Association (ITMA) on Tribal Trust Funds. This group was formed
by representatives of several tribes concerned about the
management of the Indian trust funds. 1Itg main task was to
monitor the progress of the BIA in the implementation of a
contract with Arthur Anderson for the reconciliation of the trust
. accounts. This reconciliation effort was to piece together a
history of the accounts back to the earliegt date. After one
year of the Arthur Anderson contract, the ITMA recommended that

the contract be terminated until other underlying issues were



139

addressed. It was the feeling of the ITMA that unless more far-
reaching solutions were attempted, a reconciliation of the trust
accounts would be like putting a band aid on a broken arm.

Before a meaningful reconciliation can take place, Congress, the
tribes and the Department of Interior need to take a look at the
systemic deficiencies which gave rise to the problem in the first
place. Problems inherent in the fractionated heirship and
ninerals leasing programs needed to be addressed in order to
allow for an auditable reconciliation.

The ITMA, in addition to recommending a termination of the
Arthur Anderson contract, also developed a concept paper in which
several policy recommendations were made., One such
recomasndation was that Congress enact legislation that would
give tribes greater control and flexibility in regard to
management of their trust funds. The legislation would enable
tribes to have varying levels of participation in the management
and investment of their trust accounts, either in the form of
more direct input into the investments or complete and total
controil.

HAVAJO NATION MANAGEMENT OF RAVAJO INVESTMENTS

The Navajo Hation would like to pursue taking over complete
management and control of Navajo investments. We think our
experience with the funds we currently manage shows that we are
capable of handling our own investments. We certainly can do no
worse than the BIA!

Prior to 1985, our monies were managed primarily by the

Bureau of Indian Affairs. The Navajo Nation had very licttle say
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in the investment activities of the Bureau. Similarly, reporting
and accounting records were very sporadic thereby causing us to
"guess" the values of our investment portfolios. We therefore
chose to change this system of management because we recognized
we could increase our returns, have better liquidity and access
to the funds, if we assumed the management responsibility from
the BIA.

In 1985, the Navajo Nation received over %150 million
dollars as a result of the Kerr McGee v, Navaijo tax decision
which upheld our taxing authority without requiring Secretarial
approval. Realizing that we could not foresee the future in
terms of financial resources, we created a “Permanent Trust
Fund.® This fund was the initial beginning of managing ocur own
investments.

In the development of the permanent trust fund, we invested
in local institutions through the purchases of certificates of
deposits, short-term annuities, and other short-term assets,
After much discussion we recognized that our investment
strategies and practices were not conducive to the intent of the
pernanent fund -~ to accumulate wealth 8o that the proceeds can
be used to supplement the tribe's finances after the year 2010,
Through the assistance of financial advisors and our growing in-
house expertise, we developed the "Navajo Nation Investment
Policies and Procedures," which now governs 311 Navajo Nation
invested asgets.

Our Investment Policies are very similar to state, city and

county policies in that Funds Categories are established. There
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are prohibitions on certajin investments like real property. We
tI'y to achieve a maximum rate of return given the risk levels,
and we try to maintain a certain amount of liquidity. The
policies are enforced by the Nation's Investwent Committee and
all final decisions are made by the Budget and Finance Committee
of the Navajo Nation Council,

As a result of our independent investment program, the
Navajo Nation realized a number of benefits. Not only were we
able to place the monies in securities of our choice, we were
able to depogit large sums of money into local banks in our
economic area. These deposits yielded returns in that we were
then able to leverage loans from these banks for the benefit of
the Navajo people. We also have been able to increase our
returns by over 5% as compared to the returns achieved by the

Bureau, and with the same level of risk,

We started serious discussions with the Bureay of Indian

Affairs in 1990 regarding the possibility of withdrawing the
remainder of our tribal funds from the BIA's trust supervision,
On deposit with the BIA are Navajo Nation funds received in
settlement of claims in Dockets 69 and 299, 256-69% and 377-70 and
588~83L before the United States Claims Court. The Indian Tribal
Judgment Funds Use or Distribution Act as codified in 25 U.S.C,
§§ 1401 ~ 1408 governs all tribal judgment fund distributions.

We have made very little headway with the BIA because of
their interpretation of settlement act language, and their own

investment and financial procedures. They have not been
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cooperative in helping us to identify possible restrictions which
may preclude the transfer of our funds from the trust accounts to
tribal accounts.

We have learned from our own research that in order to
withdraw the Navajo tribal funds from the trust accounts, we will
need enabling legislation. According to the Judgment Fund
Distribution Act, a tribe is only authorized to instruct the BIA
to invest specified sums in specified areas. The funds may not
be immediately disbursed for direct tribal investment.
RECOMMENDAT]ON

The Navajo Nation would like to propose that the Indian
Tribal Judgment Funds Distribution Act be modified to allow for
the payment of judgment funds directly to the affected tribes, so
that they can manage and control their own investments. At
Navajo, we certainly have the resources and capability to do just
that - manage our own resources. Secondly, we would like to
propose that Indian tribes be given options in how they can
organize those funds. We would like t¢ pursue mechanisms to
allow tribes to access trust accounts, general accounts, and
other financial resources in order to have better record keeping,
quick transfer to tribe's own bank, and to invest in assets
pursuant to tribal investment policies.

We at the Navajo Nation believe that with the expertise we
have acquired and the safeguards and mechanisms we have
established, the time has come for us to assert direct control so
we may maximize our revenue and savings for our people.

We are more than happy to work with the Committee to discuss
ways to achieve direct tribal control and to rightfully take our

place as trustee for our own funds and in turn our own destiny.
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Executive Summary

In 1989, the Inspector General of the Department of Interior
issued a report which cited numerous deficiencies in the
management, accounting and disbursement of the funds held in
trust for Indian tribes and individval Indians. As a result of
that report, the House Government Operations Committee,
Subcommittee on Environment, Energy & Natural Resources held a
series of hearings to further investigate this reported
mismanagement. The Subcommittee issued a report recently which
restated the findings of Bureau mismanagemant.

As a result of the reports concerning the mismanagement of
the funds held in trust by the Bureau of Indian Affairs, the
Navajo Nation proposes to withdraw any and all Navajo fribal
funds from the BIA trust accounts. This action would in npo wav
i t

We hope that our success with the management of funds
currently under our control will show that we are more than
capable of protecting and controlling our own resources. In 1987,
the Navajo Nation developed an investment policy and c¢reated an
investment system for monies which we held in trust for the
Navajo people. These funds,totalling approximately $125 million
are undar the exclusive management and contrel of the Navajo
Nation. The Wation has structured an investment portfolioc with
the assistance of several leading money management and investment
firms. Through a series pf investments, the Navajo Nation has
realized over $20 million in interest income over a § year
period. This money is then used to reinvest in the longer term
accounts and for scme of the current program operatiocns.

The investment plan of the Navajo Nation has safequards in
place to protect the funds under our management and control. 1In
fact, with tha assistance of financial advisory services, the
investment plan is modeled after those used by most state pension
funds, city and county inveatment programs and the like. Our
accounting system is basically a modified accrual budget based
system and conforms to generally accepted accounting principles.
These safeguards were put in place to reduce the risk of loss and
to wminimize the risk of mismanagement and fraud.

Certain restrictions exist which will nead to be removed
before we can withdraw our funds from the trust accounts managed
by the Bureau of Indian Affairs. Legislation will need to be
introduced to amend the Judgwent Funds Distribution Act in order
to allow the transfer of tribal monies from the federal trust.

We would like to work with this Committee to develop legislation
which would allow us to transfer Navajo tribal truat funds from
the BIA to the Navajo Nation and which confirms the Navajo Nation
az trustee.
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Select Committee on lndian Affairs
Testimony by Charles M. Red Corn & Yancey ¢. Red Cora
Augusc 12, 1992

My name is Charles H. Red Corn and this is Yancey G. Red Corn.
We are both members of the Osage Tribe. Yancey ig also a member Of
the Caddo Tribe. I 1ive at 1827 Rollingstone Drive, Norman,
Oklahoma and Yancey lives at 801 Biloxi Drive, Norman, Oklahoma.

We wish to thank the Committee for allowing us this
opportunity to address an important issue.

For the past fifteen years I have worked as an oil and gas
consultant to several Indian people. Sometimes my work in oil and
gas is full-time and sometimes my oil and gas work is part-time.
I have also performed some work for various tribes and for the
Bureau of Indian Affairs.

During the past two years Yancey and I have worked togethexr on
several problems concerning federally restricted oil and gas
matters. However, one case in particular has consumed the majority
of our time during those two years, that being the Namaso-Delgado
case. We believe this case represents an accurate picture of
several problems in the trustee relationship the federal government
has with the Indian People.

For purposes of clarity and brevity our presentation will be
in two parts. Part One will address the question of collection
and disbursement of o¢il and gas royalty monies. Part Two Will
address some problems we believe exist in the cancellation of oil
and gas mining leases when cancellation is warranted.

PART ONE, Collection of Royalty Monies.

Mr. Luther Namaso was a full-bloocd member of the Kickapoo
Tribe. Mr. Namaso never married and had no children. He lived
with his full sister Mrs. Phyllis Kestoki and her two daughters
until his death in November, 1990 at the age of sixty-four. mMr.
Namaso spoke only the Kickapoo language and we dealt with him
through his niece Mrs. Shirley Delgado as his interpreter.

In 1980 the Bureau of Indian Affairs approved 0il and Gas
Mining Lease 3947 covering an aighty acre tract near Shawnee,
Oklahoma. Mr. Namaso was to sole owner of the royalty interest in
the tract.

In December, 1985 oil and gas production began on the Namaso
leasge. The two wells on the Namaso lease were the two most
productive wells in the field resulting in Mr. Namaso becoming
relatively wealthy.

In 198% Mr. Namaso requested his account balance from the
local BIA Agency. He received this balance on a vellow post-it
paper because he was not accustomed to computer printouts. He kept
the yellow post-it for two months and returned to the BIA to again
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request his account balance. He had not drawn any funds from the
account yet the balance wag $125,000 less than before. It was at
that point that Mr. Namaso's attorney asked me to assist Mr.
Namaso. The $125,00) was subgsequently put back intoe his IIM
Account.

As a matter of procedure we audited as best we could Mr.
Namaso's oll and gas accounts. We learned that the operator had a
rather creative reporting system that resulted in one half of the
correct amount of royalties being paid.

We computed the amount of money that we estimated was due Mr,
Namaso. We estimated principal and interest due was approximately
$1,000,4000 and it turns out we waere very close.

We also learned the operator had constructed a by-pass pipe
around the gas meter and had been agked by Bureau of Land
Management to remove the by-pass pipe and they had removed it.

We also learned that the (Operator had created a marketing
company and were gelling the oil and gas to themselves at a lower
price than other purchasers were receiving in the area.

On August 7, 1990 we met with the Superintendent and the
Realty (fficer of the Shawnee Agency of the BIA. At that meeting
we reoquested by letter that the BIA collect the missing royalty
monleg, collect interest on the royslty monies, determine the
amount of revenue missing because of the by-pass piping and collect
that amount plus interest, collect revenue shortfall due to the
non-arms length sales to themselves, cancel Leaase No. 3947 and to
nameo Ramsey Property Management, Inc. as operator of the leass on
behalf of Mr. Namaso.

We were surprised by the response of the Realty Officer. He
informed us that he had known about the missing revenues for over
two Yyears. He informed us that there was no reason for alarm
because he had requested an audit and that in two or three years
the audit would be complete and he would at that time write a
lettar to the operator and the operator would pay the requested
amount. He further stated that if the operator did not at that
time have gufficient funds to pay Mr. Namaso and the BIA that he
would request it from the insurance company that held the bond for
the operator.

We asked why the nisdealings were ignored for two years when
they were Jdiscovered. The Realty Officer stated sgain that all
would be well when the audit was completed in two or three years.
The Superintendent pointed out that they had no control over how
" and when the Mineral Management Service conducted audits.

We traveled to Denver on August 24, 1990 and met with
representatives of the Mineral Management Service, A Mr, Vern
Ingraham of MMS began an audit that day and stated that MMS would
treat the audit a8 a priority. Even as a priority the audit took
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seventeen months to complete and in January 1992 the MMS sent out
the first demand letters for payment. As of this date in August,
1992 over $1,023,000 has been collected.

During the seventeen month asudit period Mr. Namaso and later
his heirs were not allowed to view any information concerning the
operations of the properties and the progress of the sudit.

Another set of problems srose following the death of Mr.
Mamaso on November 19, 1990. His estate was probated in accordance
with his Last Will and Testsment. He left his entire estate to his
sister Mrs. Phyllis Kestoki, his niece Shirley Delgadoc and eight
grand nieces and nephews. The Department of the Interior judge who
probated the estate appeared to us to be fair and capable.
However, he told the heirs that he would issue an Order in the case
within 30 days of the final hearing that was held in August, 1991.
The order was not issued until late in March 19, 1992, He stated
that he was simply understaffed and we have no reason to question
that statement.

The estate was final on May 19, 1992 following a 30 day
waiting period. It 1s now a week short of three months since the
estate was final and Mrs. Delgado has received only a partial
payment on the funds in the estate account. However, most of the
funds remain in the IIM Estate account. There is an administrative
decision to be made on the distribution of the $1,023,000 collected
from the lease operator. We believe that 1z the property of Mrs.
Delgado as residual heir to the estate because the oil and gas were
produced prior to Mr. Namaso's death. However, there appears to be
no good reason for not paying the other funds in the estate other
than an inability to determine how much is in the accounts.

Mrs. Delgado has a management plan for her funds and would
like to implement that plan. However, to date she gtill does not
know the amount of funds in the estate account. She estimates it
1s in the neighborhood of $1,400,000.

While interviewing other Indian mineral owners in preparing
briefly for this testimony each of them expressed fear that if they
ware to gpeak up against the BIA that their royalty checks would be
delayed and they in some way would be punished. I have no way
knowing whether such things happen or not, but their concern seemed
real. I suspect that these negative attitudes could be changed a
great deal if the secrecy concerning their individual funds would
be relaxed.

I spoke with many Indian people during the past few days and
did not meet one Indian who was comfortable with hig or her
knowladge ©f the management of their properties. Bach of them
stated they were probably being stolen from but they had no way of
knowing one way or another.

In esarly December, 1991 Mrs. Delgadc fi1led a suit against the
federal government for damageg resulting from the governments
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failure to c¢ancel subject lease. Had we not pushed for a fast
audit the statute of limitations that would have expired and left
her no recourse for recovering damages.

It appears that it would have been a healthy situation had the
BIA employees reported the underpayments to Mr. Nameso when they
first learned of them. This would have been a reasonable response
from a Trustee and would more than likely have avoided the suit
filed by Mrs. Delgado against the federal government.

I became well acqguainted with Mr. Namaso during the latter
part of his life, He was a very intelligent person and I am
certain he would have understood and would have been patient and
worked with the federal employees to straighten ©ut any problems
had he heen informed of such problems.

It also seems that throughout this entire ordeal the secrecy
with which Indian people were treated has succeeded only in
creating suspicion and mistrust on the part of the Indians.
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PART TWO, Lease Cancellation

Based on our work on the Namaso Lease 1t appears there are
several vioplations of the lease agreement as well as violations of
the 1937 Act and the 1982 Act pertaining to the management of
Indian mineral properties.

It seems that the procedure for canceling leases does hot
conform to the lease agreement nor to the appropriate law.

As we understand it when an operator has been found to be in
violation of the lease agreement the BIA or the MMS will send a
demand letter asking for payment within thirty days. If the
operator pays the correct amount within the thirty day pericd the
problem is considered to be cured. It would seem that this
encourages dishonesty in operations,

If an unethical operator is able to conceal his misdealings
long enough for the statute of limitations to expire then the
Indian Mineral owner has no recourse for recovering damages.

In a letter dated March 5, 1992 the position of the federal
government on cancellation of the Namaso lease seemed to be based
on whether or hot the operator had engaged in "bad faith dealings.”
The letter appears to indicate that only if the lesgsee is found to
have engaged in "bad faith dealings” will cancellation of the lease
be warranted,

The 1937 Act states a lease will be canceled by the Secretary
of the Interior upon the application of the lessor for good cause,
or 1f the Secretary of the Interior determines either the terms of
the lsase have been violated or that any of the regqulations have
been wvioclated. Clear wviolations of the Namagso lease have been
documented.

The Royalty Management Act of 1982, as we understand it, was
not intended to weaken the 1937 Act. Rather, the 1982 Act was
intended to strengthen the 1937 Act.

In addition, Paragraph 6 of the subject lease agreement gives
the Secretary the right to cancel lease when the lease has been
violated.

We believe the Namaso Lease should ba canceled. There are
clear wviolations and the terms of the lease as well as the two
relevant Acts seem to us to support cancellation.
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TESTIMONY ON BEHALF OF THE SHII SHI KEYAH ASSOCIATION
PRESENTED BY ALAN R. TARADASH.
BEFORE THE SENATE SELECT COMMITTEE ON INDIAN AFFAIRS
WASHINGTON, DC
AUGUST 12, 1992

Mr. Chairman and distinguished Senators, on behalf of the Shii Shi Keyah
Association [ want to thank you for the opportunity to present our views and,
indeed, our experiences in the trust and accounting practices of the Department
of Interior as the entity that acts as trustee over our Individual Indian Money
Accounts (IIM). That experience has been one of great dissatisfaction and one
which we respectfully seek your help on to get us out from under. We only ask
that our funds be deposited in and managed by real bankers with real trust
departments, and real accounting systems which are annually audited in
accordance with generally accepted accounting and auditing principles. We ask
that our funds be managed by a local banking institution reguiated by the
Comptroiier of the Currency with the same safeguards and protection available
to any other citizen that has a trust account at a bank.

The gross derelictions of duty that have been the admitted norm at the Bureau
of Indian Affairs (BIA) have ironically grown to be the shield behind which the
BIA is entitled to continue its ineptitude. There is not one bank in the entire
United States that would be allowed to keep its doors open if it had the track
record of the BIA in its handling of trust funds and trust property. Please do not
force us to have to accept what is not acceptable for all others in this country. If
the BIA as a banker is not capable enough to handle your money, to act as a
trustee for your children, then please do not force us to accept them as our
banker, as our trustee for our funds. If there is to be a double standard we at

least ought to be entitled to the higher standard.
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It has been exhaustively established that the BLA has never even reconciled the
trust fund accounts in the entire history of the trust fund stretching out over a
bundred years. The Secretary has also admitted that he has no uniform systems
of accounting as well as other deficiencies which this Committee is all too
familiar with. Please treat this as it would be in the real world of banking and
help us get our money (while there is still some left to account for) out of the
BIA's hands and into those of a private trustee, appropriately bonded and
regulated by the Comptroller of the Currency. Do not allow the "BIA Bank” to
continue another day if, knowing what you know now, you wouldn't leave your

mother’s or your children’s money in it. We are entitled to no less a standard

Not only would our money be safer, more accurately accounted for, more
accessible, but it would also be less expensive to manage The BIA is currently
going through an elaborate charade and finesse to, at best, try to approximate
what real banks have been doing successfully for a long time. There is no reason
that makes any sense to ask that we wait another day with our money still in the
"BLA Bank” while this bureaucratic gamesmanship is played out. We have seen
this cruel hoax of incompetence combined with the bureaucratic gamesmanship
at the Minerals Management Service for the last ten years. The same
incompetent systems people that designed the MMS disaster are now at the BIA
helm generating the same kind of transparently worthless plans and reports for
the BIA on trust funds as they did at MMS. There is no need, no justification
imaginable to allow this ruse to continue. The repeated insistence on the
supposed complexity of the task is not persuasive. A simple analysis of what is
involved reveals it is only what banks already do and do quite nicely at that. Do

not waste time and the governments money to keep the "BLA Bank" alive.
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The BLA was not created as a problem solving entity. The BIA's track record of
performance speaks loudly for its ability and incompetence, The fact that the
BIA is not an analytical institution is not a mystery. It was not created and
designed to solve problems. Rather it was created to controi Indian Tribes and
Indian peopie. It was not intended to be accountable to the Tribes and people it
controlled (and now presumably serves). By design, BLA employees were
insulated from accountability to the Tribes and people within its jurisdiction. It
is no wonder then that BLA control over Tribal or allottee trust funds results in a
loss of control by Tribes or allottees over even the worst kind of fiduciary
breaches. This does not happen where Tribes are able to utilize real world

banks.

There are some Tribes which have been able to take their funds and set up
comprehensive and well conceived investment plans supervised by expert
investment advisors and managers. The last ten year average rate of return from
such investments by a Tribe that I am privileged to represent is astounding when
compared to the BIA performance. Measures are built in by design to insure
that different funds that the Tribe has set up have different investment
strategies, risk tolerance, etc. Quarterly meetings with the Supervisor of the
money managers and the Tribal Councit are in stark contrast to what Tribes go
through in trying to get accurate information about their investments from the
BIA. If an investment manager is unable to meet the goals established for his
portfolio he is subject to being fired instantly----and some have. Compare that
to a Tribe's ability to affect the "BLA Bank” if the Tribe or allottees are

dissatisfied with the investment performance.
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It is beyond honest intellectual dispute that the "BIA Bank” should be closed
down immediately. Each Tribe or allottee shouid have the right to utilize the
best available banking or investment facilities that best suits their needs within
certain standards of trust responsibility, bonding, and superintendence that the
Comptroller of the Currency might establish consistent with Congressionally
mandated principles of self determination and the preservation of the
sovereignty of Tribes. Unlike the Interior dogma which insists that there be a
global or universal "solution” applicable to all Tribes and allottees, reason
suggests that local needs and different fact situations may likely require different
solutions, perhaps with different financial institutions, Independent CPAs
functioning under generally accepted principles of accounting and auditing,
annually auditing all such Tribal or allottee accounts in accordance with any
additional standards determined to be appropriate by the Comptrotler of the
Currency will provide the quality control and assurances that this Comunittee

and the Congress as a whole would feel comfortable with.

In closing please permit to again thank this Committee and its Chairman for
affording us the opportunity to provide you with our views and our experiences.
If it would be acceptable we would like to supplement this testimony with some
more detailed written testimony that specifically addresses in greater detail the
question raised in Chairman Inouye's July 29, 1992 letter to Mr. Ervin Chavez,
President of the Shii Shi Keyah Association.
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PREPARED STATEMENT OF REBECCA ADAMSON

on behalf of First Nations Development Institute, I would like to
take this opportunity to thank you for holding these crucial
hearings and for the opportunity to present testimony before your
committee,

First Nations was created in 1979 for the purpose of using small-
scale economic and enterprise development techniques to enhance
tribal serviges and operations, FHD1’'s objective is to decrease
tribes’ almost total dependency upen federal funds and to build
business and development capacity that is culturally appropriate,
into the regervation. It is through our work with tribes at the
grassroots level that we became aware of the tribe’s Concerns
over BIA management and control of their trust funds, and thus
became the impetus for the ad-hoc group that is formally known
today as the Intertribal Monitoring Association (ITMA).

My testimony today will highlight FNDI’'s work in this area, and
briefly describe the trust models that we developed, that are
currently the basis for the demonstration models included in the
legislation that is being supported by the ITMA., 1 will also
highlight the 1983 Price Waterhouse (PW; Review of the management
of Indian Trust funds at the reguest of the Bureau of Indian
Affairs (BIA), and lastly my testimony will focus on the needs
and rights of Indian Tribes, and the need for BIA recognition of
its fiduciary responsibility to Individual Indians and Tribes as
the third largest owner of lands and other natural resources, and
te protect these resources through proper asset management
inherent in the trust relationship that Indians have with the
Federal Government.

Trust funds represent, in most cases, the largest asset of a
tribe and individual indian yet remarkably, an asset which they
have relatively no control and no benefit from the income the
asset produces. The BIA acts as the trustee for these fundsg on
behalf of Individual Indians and Tribes. The U.S. Government
threugh its* agent, the BIA, has a fiduciary responsibility to
these people, which is of the "highest, most exacting standards"®
solidified in case law, This means timeély and accurate
accounting and recording of income and interest to these
gccounts, and that the BIA must go above and beyond what private
trustees have to do in order to secure for their beneficiarijes
the rights they are entitled to. The BIA has not even reached
the level of private trustees. I also maintain, that if the BIA
was the trustee for the Rockefeller Famjly, that it would be
fired, and sued for breach of trust responsibility by now.

There are laws currently on the books, that protect benefiéiaries
from:
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1. management of assets by irresponsible or incapable
personnel;

2. prevent the use of substandard accounting, and unsound
methods of computing asset value or earnings;

3. ensure the full disclosure of accurate and timely
information and financial statements;

q. prevent changes in the character and practices of the asset
managers without input and consent of the
investor/beneficiary.

Indian people would like these same assurances over the
management of their assets, be it timber, water, money or land.

First Nations’ work on the development of a reservation based
model of management of trust and judgement funds started with the
Saginaw Chippewa Tribe in 1984. However, our work goes back even
further than that. By doing research into the issue we uncovered
numerous government studies directed at the problem. The Price-
Waterhouse study, which we immediately made available to tribes,
our follow up analysis, and our work with Saginaw formed the
basis of our recommendations for policy reform. Two of the main
recommendations of the study are: 1} the BIA should develop and
implement an on-going process to enable individual indians and
tribes to participate in the formulation of investment objectives
for the Indian trust fund; 2) offer tribes and individuals the
option of making proportional assignments of funds among
alternative portfolios based on their investment objectives.
These should include two portfolios, a short-term or high
liquidity funds containing marketable or market-based treasury
securities and a medium-term diversified portfolioc designed to
achieve the highest expected return available under current
conditions; 3) engage in Investment Advisory Service; 4) enhance
Trust Fund reporting and Monitoring; and 5) the BIA should
establish a formal oversight committee for monitoring trust fund
accounts with representation from both the public and private
sectors. The last two recommendations were the reasons that FNDI
worked to establish the then ad-hoc committee, which is now the
ITMA. 1In 1990, First Nations at the request of Congressman
Synar, convened an ad hoc group of advisors, including Sam
Goodhope, Nathan Hart and Elouise Cobell, to discuss First
Nations recommendations on Trust Fund Management. This was the
beginning of the task force now known as the ITMA, and a follow
up to one of the recommendations of the PW study. I believe that
the ITMA will address their current efforts to enhance )
monitoring, and outline any difficulties they have had with the
BA in formulating their recommendations. I would like to state
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at this point that while monitoring and systems enhancement is
important, I believe it is crucial from an asset management point
to begin to look at models for trust funds management that
already exist and other alternatives that could be developed.

FNDI developed three different tribal models, all of which are
outlined as demonstration models being supported by the ITMA: 1)
a tribe managing and directing investments while the funds
remained in trust with the BA; 2} a tribe taking funds out of
trust; and 3) contracting under P.L. 93-638 for the management of
the trust. Again these models were all developed out of our
field work on the reservations such as Saginaw, and the Cherokee

Nation,

FNDI also conducted research on trust fund management on almost
100 reservatlons. 1In our survey, tribal leaders identified
barriers to trust fund management: 1) a lack of local control; 2)
a limited pool of expertise and quality technical assistance; and
3) poor or inadequate information as barriers to reservation
development. The BIA systematically contributes to every one of
these barriers. Tribes and Individuals are frustrated by the
lack of involvement and inadequate infermation, OQur previous
research into the issue of BIA’s management of trust funds showed
that the needs of the tribes and individual indians remain unmet
and thelr legal rights remain ignored. This is still the current
status quo. As far back as August, 1985 in discussions with the
Investment Branch of the BIA in Albuquergue, we were told that
the BIA did not provide technical advise to tribes desiring to
form investment plans. Further, the BIA did not have the
expertise Necessary to provide such assistance. They did have
investment coordinators located at many area offices but, in any
case, this person had other responsibilities and only devoted a
portion of their time to the investment coordinator role. The
investment branch personnel candidly noted that only very few of
the tribes, in particular those with substantial resources, had
the requisite knowledge to develop investment objectives. There
was an unspoken conclusion that the aystem was adequate because
no demands were made of it. In & large part, this is because
tribes did not have the expertise to question it anyway.

Conversely, at an Oklahoma Indianh Business Development
conference, several tribal representatives confronted several
tribal representatives confronted the BIA about issues related to
trust fund investment. These included: 1} not being informed
about changes in payment schedules for tribal trust fund interest
payments; and 2} a lack of personnel in both the area and agency
offices that could answer questions pertaining to trust fund
investments, this includes lack of knowledge of leage payments,
and proper auditing of payments t¢ interest holdera of
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fractionated Indian lands.

The seriousness of the trust funds of American Indians, and the
realjzation of economic potential of our resources is at stake.
Indian trust funds represent a legacy for tribes and individual
“Indians. 1Indeed, it is not an overstatement to observe that
trust funds represent the resjidual value of all the land, water,
and natural resources which were appropriated from the tribes asg
the United States expanded from coast to coast. The trust fund
investment program then can be characterized as an effort to
manage this important legacy. As of today, there has still been
no indepth auditing on & national level of these trust accounts,
You have already heard Arthur Anderson and Company state that
with huge amounts of source documents missing, only limited
auditing can be accomplished. Under current law, if a class
action suit was brought, The BIA would be required to audit and
reconcile these accounts by a time certain, This is a basic
regponsibility of the trust relationship, FNDI also recommends
that a settlement process, at Individual and Tribal option should
be implemented, without any statute of limjtatjong, to allow
tribes and individuals to conduct their own accounting, should
they choose, Further, FNDI recommends the c¢reation of a Trust
Fund Court of Claims to remedy wrongs committed over the past 20
to 30 years. Included in the recommendation, should he the
authority for class action suits by beneficiary tribes and
individual Indians and to establish the grounds for jurisdiction.

The authority to manage trust monies called for in the
recommended legislation already exist, With proper technical
assistance, and creative options, it has been proven that tribes
are capable of taking control of their economic destinies. I
believe the same holds true for Individual Indiang. First
Nations’ has proven that when needs are met and rights are
upheld, successg follows, Let me share a story of one tribe.

It took the Saginaw two years of organizing, testifying before
Congress, and political networking to obtain the special
legislation whereby control over a $10 million land claims
sectlement belonged to the tribe., During this time, and in
coordination with these activities, FNDI worked to develop and
implement an investment plan for the $10 million judgement award,
The tribe’s investment plan had several different stages.
Initially, FNDI, in conjunction with the Tribal Council, held
community workshops on the advantages of investing the Saginaw

. settlement award. A comprehensive survey was conducted to
identify the community’s social and economic needs and to assess
their priority form program development.

Preliminary research on commercial, industrial, agricultural, and
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economic opportunities for economic growth was compiled.
Financial experts and Trust advisors who could help design a plan
and make rec¢ommendatlons on the use and investment of the funds
were identified. Training from FNDI prepared the Saginaw Tribal
Council and key tribal staff for the selection of a financial
advisor.

Equitable and reciprocal relationships with local financial
institutions were negotiated and by July 1986, FNDI completed the
Saginaw Chippewa Tribal Trust Fund Investment Plan. BAs a direct
result of placing these funds locally, the tribe worked cut an
arrangement with a local bank to provide 10% mortages for tribal
members for new housing units financed and constructed on the
reservation. With local control of over their assets, the
beneficliaries can use this to leverage a substantial financial
relationship with their local banks. Under current provisions of
the Community reinvestment Act, banks are required to invest into
their local communities., This would certainly enhance
reservation banking relationships.

For the record, I submit a copy of our summary of the Price
Waterhouse recommendations.

Senator Inouye, again, thank you for this opportunity to share
with you our recommendations regarding the management of Indian
trust funds. I am prepared to answer any questions the Committee
has at this time.

60-€91 O - 92 -~ 6
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The saginaw Chippewa Indian Tribe
Of Michigan

FOT0 EAST BACADWAY M FLEASANT MICHIGAN 48558 1507 772 8700
FAX (507 FF2.3508

TESTINONY OF TYE SAGINAN CEIPPEWA INDIAN TRIRE OF NI
REGARDING TRIBAL CONTROL O JUDGEKENT FUONDE
A CABE BTUDY

The Saginaw cCnippewa Tribe has been successfully managing ite
ten million dollar judgement fund since 1986 when Congress enacted
PL 99-346 and awarded the Tribe control over its settlement monies.
Since that time, the Tribe has matured in ite management of the
Fund, progressing from using two outside Investment managers
operating under the review and direction of the Tribe, to assumring
total contrel of the Fund's panagement. A brief review of the
Fund's history and its benefits for the Tribe may nelp to iljustrate
the importance of tribal control of these monies.

In 1983 a %16 million land claime wettlement {Treaty of 1819)
wag distributed, on & per capita basie, to the 291 members and 3,200
desgcendants of the Tribe. This distribution was pursuant to & plan
prepared by the Bureau of Indisn Affairs and approved by Congress.
The members and descendants received an average per capita payment
of %$3,600 each. Such a policy and plan resulted {n no lasting
economic benefit to the tribal government or its members. Pecple
went out and purchased & fewv sppliances, made a down payment on a
new car, paid off a few bills, and the money wae gone. Thils money
did not contribute to the generation of employment for tripal
nenbers, nor did it contribute to tne creation of a tribal economic
base. The only real benefactors ware the non-Indian merchants.

In the latter part of 1983, tne PIA submitted an jdentjocal
distribution plan to the Saginav Chippewa Tribal cCouncil. The plan
involved a per capita distribution to tne members and descendants of
the Tribe, for a final $10 mjllion award based on the aggregation of
three land claims settlements (Treaties of 1805, 1807, and i8&17).
This time the Tribal cCouncil opposed the PIA distributlon plan,
opting instead to preserve the fund by lnvesting it for the long-
terms sociceconomic development of the Tribe. The consequence of
thesé diverging viewpoints resulted in the Tribe submitting their
own distribution plan to Congress.

-On June 25, 1984 the-"sSaginaw Chippewa Indian Tribe of Michigan
Distribution of Judgement Funde Act® was introduced In both the
House and Senate. The proposed bill provided for the Tribe to
establish a "Principal JInvestment Fund®, whereby io0% of the funds
awarded as compensation for lands ceded under the Treaties of 1605,
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1607, @and 1817 would be made avajlable for tribally determined
Investments and economic developwent. The blll alse provided that
the Bureau of Indlap Affajirs would be relieved of thelr "trusg-=
responsibllity over the funds, thereby naving ngo authority to
approve o1 disapprove of how the Tribe inveested tne funde or how the
Tribe piogrammed the use of the Income derived frowm the invastments.
Two years later, efter considerable effert of the part of tribal
leasders, staff, lobbylste, and menbers of the Michigan Congressicnal
Delegation, the bill was paseed in both the HOuse and Senate and
signed into lJaw by President Reagsn on June 30, 1986 {FPublic Law 99-

I46) .

some ©f the constraints imposed on the Tribe by Cohgress ip
F.L.. 99-346 include:

a. Thet the Tribe cen never dleslpate the Principal
Investment Fund by wey of per caplta peyments, the ¥und
can only by used for investment or sconomic development;

b. That the Tribe cannot expend more than 904 of the interest
income generated from the Fund annually, toc insure the
growth of the Fundj;

C. That the Tribe could not expend any incowme genersted from
the Fund unti! 18 monthe after the Revised Constitutiop
was ndopted in HOvember 4, 1986 — or until May 4, 1ses.
This allowed sadeguate time for the Tribe to conduct f{te
updated enrollment program that ensbled gqualifley
dascendantes of the Tribe to become wembears (and thtraby
beneticiaries) cf any programs or sarvices developed from

the Fund inconme,

while the leglslation was baing iobbled through Congress, the
Trivel councll spd stetf! were also engaged In daveloping an
investnent strategy and In selecting investment adviscrs who would
be contracted to manage the tund. To this end, the Tribe Involvea
the expertise of First Natione Financial Project (FNFP) In preparing
the Tribal Council and key swaff for the selection of qualiried
tfinancial investment advisors and in defining the philosophical
paramstere of an investment plan that would mest the =socloeconomic
needs of the Tribe., First Hations Financlal Project (FNFF) 1s an
Indian dilrected and started non-profit organization devoted o
assisting tribe with economic self-sutticlency projects. A $25,000
grant from the C.5, Mott Foundation, Flint, Michigan was secured ro
tund the training and selection process devised by FNFP and the

Tribe.

A5 & result of this wvery lengthy ond deliberate process, in
February of 1987 the Tribal Council selected two Iinvestzent
management firms, each of which vere responsible for the management
of half of the Fund, or about %% milllion., This was a sonumental
effort and accomplishment for the Saginaw Chippewse Tribe, frankly
becaugse P.L. 99346 sets an historicsl precedent in allowing the
Tribe to preserve ite last and only resource by Investing the
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judgement funds as opposed to distributing the money on & per capita
bacis.

Some of the primary objectives developed by the Tribsl Council
for the use of the income generated from the Investment Fund were:

a. Land Acquisitien - ss noted earlier, the Tribal land base
is groaxly insulficient to maset the Triha's growth needs
for future housing, community and sconomic development.

b. Economic Development - another major portion of the Fund
income will be reserved either as working capital to
initiate Tribal enterprises, or to leveraga outside
capital for jJoint=ventutes and infrastructure development,

C. Soclal Developmsnt - in spite of declining [ederal
dcllars, the Tribal Council ¢till has a governmental
responsibility to provide for the health, safety and
welfare of 1tf wembers. The third major portion of the
Fund income wil) be programmed to replace the declining
federal dollara, so that the social and health needs of
the Tribe can be maintsined.

The lmportant consideration to remember 1s that even though the
investment fund provides the foundation for the establisheent of an
economic base for the Tribe and provides a stable source of revenue
to the tribal government, it does not provide the Tribe with all of
the income {t needs to weet Ilts current and [future heeds, For
example, the Investment Fund generates an average incowe of betwean
$650,000 and $900,000 annually, but the Tribe's current operating
budget 1s about $3 million. This does not teke Into account the
various unmet needs of the compunity. Other sources of income can
and nesd to be derived rron the exercise of the Tribe's soverelgn
powvers to provide the essential governmental services heeded to
insure and promote the health, safety and welfare of the project,

Given the above constralnts imposed by Congress and the primary
objectives determined by the Tribal Council, the original investwent
managers created strategles for investing the one hall of the Fund
they were each entrusted with and to manage the investments once
made. Each operated under the same set of guidelines including the
tfact that any investment etrategy employed could not riek the
principal of the Fund and that Fund performance wust at least be
equal to the current three year Treasury note yield. After a yesr
of operatioh, the Tribal Council, acting on the advice of I1ts
investment advisor (a staflf mamber of the Council of Energy Resocurce
Tribes-CERT) [ired both manAgere because they [alled to live up to
the terms of thelr agreements. At that point, the Tribe hired one
new manager and decided to act as caretaker of the other investwent
fund balance ss an interim measurs. Since that time, the Tribe has
agsumed total control ¢r its Investment Fund and manages it with the
advice of its CERT Investment advisor and the Tribe's Fihance
Comnittea. The Tribe's management of 1ts own truat funds has
consistently out performed the BIA's Trust Fund Pivislon 1h its
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managenent of all Indian trust funds and has realized s greater rate
of return on its investments by averaging between &.5% and %.0%

annually,

An example of the use to which a portion of the Tribe's
Judgenent Pund is put is shown below for the periods PY'$1 and FY'92
(through June 30, 19%2). The majority of the remainder of the Fund
for wach periocd was used to yetire a debt for per capita elder
payments (which wae ancther reguirament of the Act).

PY 1991 FY 1992 THRU
PROGRAM BOPFORT £/30/92 BUPPORT
HEAD START s B7,366.71 $ 60,871,002
TRIBAL CLERK 63,%20.05 25,177.60
LEGAL SERVICES 2%,038.9 103,235.60
EDUCATIOR 164,6%9,3% 11%,222.61
FLANNING ACCOUNT 33,524.52 34,296, 82
1AW ERFORCEMENT 19,050.74
EMERGENCY FUNDS 28,000.00
JUVERILE JUSTICE 1s,618.78
SOC1AL SERVICES 6,514.21 4,025.85
SUBSTANCE ABUSE 31,979.16 23,754.72
TRIBAL OBSERVER 11,223.58
AT-LARGE ASSISTANCE 1,526.10
TOTALS $478,332.4¢ $379,315.5¢

o = e . ot =

There have been & number of intanygible benefits as well since
the Tribe gained control of its Judgement Fund. Tribal members havae
benefitted from a home ownership program which, indirectly, ie a
result of the Tribe's deposit of Fund revenues in locul banks. Thie
has contriputed to increased self esteem and pride among membeXs.
1n addition, the Tribe itself has increased its stature in the local
community ag it continues to demonstrate the ability to successfully
mange 2 multi-million dollar investment fund.

The Trike ie continuing to invest in its future for the benefit
©f jts youth and their descendants. The impact of the Judgenent
Fund upon the Tribe has been tremendous and was the baginning of a
major growth &and expansion phase that the Tribe continues to
experience. FProperly managed and invested, tribal control of their
judgement funds not only results in direct contrel of their
financial resources, but in control of their future as well.
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Price Waterhopuse In-Depth Review

of Indian Trust Funds for the

Bureau of Indian Affairs, US Devartment of the Interior:

Summary, Issues and Comments

Introduction

In 1983, Price Waterhouse (PW) conducted an in-depth review of the
managerent of Indian trust funds at the reguest of the Burean of
Indian Rffairs {BIA)., The reports submitted in December 1583 and
January 1984 covered five tasks: (1) review trust fund legislative
authorization and management systems documentation; (2) document
trust fund management procedures and operations; (3) analyze
investment portfolic menagement; (4} analyze cash wmanagement and
accounting procedures; and (5) summarize recommendations. Tasks
{1} and (2} are essentially descriptions of the context,
procedures and operaticons under which the Indian trust funds are
managed and form the base for the analyses investmeht portfeolio
management, and cash management and accounting procedures in task
reports (3) and (4}, Recommendations, including estimated

timetables for implementation, derived from these ahalyses

complete the report.

As requexted by First Nations Financial Project, the report which
fellows pummarizes the major recommendations of the PW study and
the rationale behind each, concentrating on investment portfolic

managenent, cash management and accounting. Issves Taised from
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these recommendations are set out and comments made for further
exploration, The objective of this summary and comments on issues
is to evaluate the recommendations in the context of expanding
benefits to the tribes from the trust funds, either directly or
indirectly. This summary and comments could be used both to
solicit input from the tribes and to support or suggest changes in
BIA management of the trust funds s¢ as to increase benefits and
involvement of the tribes, A GANTT chart prepared by FW is
attached at the end of this report which lists recommendations,
implementing body and estimated timetables for implementation.

The complete PW studies should be consulted for specific details

on the management, procedures and operations.

Apparently, some recommendations have already been adopted by the
EIA and others are under active consideration. Reguests for
Proposals (RFF3} using private sector services for certain
investment, cash management and management information functions
are currently being drafted. To the extent information is

available, actions taken or being considered are noted below,

As of August 31, 1983, the latest date for which figures were
available for the PW study, the BIA managed Indian trust funds
totaling $1,607,690,526 in five trust funds. (See Table 1)

Two hundred and fifty-four tribes have an interest in the Tribzl
Trust Fund, but because some tribes have multiple accounts, the

fund contains 1,500 separate sccounts. The size of tribal

-
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holdings varies greatly with 28 tribes having accounts over $10
millicn totsling $866.4 willion, In other words, 11% of the

tribes hold abeout 75% of the Tribal Trust Fund monies.

LE
Trust Funds Balances
(as of B/31/83)

Funa* Balance
Tribal Trust Fund 1,1482,100,000
Individual Indian Monies {I1IM) 436,700,000
Iindian Prcceeds of Labor {IMPL) 17,822,606
Contributed Funds [1.1.9% 71
Alaska Native Escrow Fund (ANEF} 4,378,394
TOTAL 1,607,680,526

Source: PW Task 111 Report
- PN

The IIM fund is primarily a demand deposit fund for individuals
and tribes, which was designed to provide banking services for
legally incompetent Indian sdults and Indian minors without legal
guardians, but now also contains disbursing accounts for tribal
operations and for some tribal enterpri_ses. ‘The fund is comprised
of approximately 250,000 accounts.

The Indian Proceeds of Labor (IMPL} fund was scheduled to cease to
exist and funds were to be disbursed by Baptember 310, 19835

according to legislation enacted by Congress, Therefore, thirs

L}

*In Nevember 1983, the Branch of Investments in the Central Office,
Albuquerque, accepted responsibility for two additional trust funds
under PL 98-1461 (1) $5.8 million earned from tribal power projects and
€2} $10.5 million from tribal Srrigation projects. :
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fund is no longer relevant for discussion in this paper.

The Contributed Funds, the smallest and least active of the trust
funds, are managed in trust until distribution is made to named
beneficiaries. In Instances of ambiguity with regqard to named
beneficiaries, funds remain In trust until judicial or legislative

action 1s taken.

The Alaska Wative Escrow Pund (ANEF) was established to invest
land use revenues from lands claimed by Alaskan native
corporations under the Alaska Katjonal Interest Land Conservation
Act, Distributions are made from the ANEF as larnd claims are
settled.

Tvan fews k 1

The PW study-and this report concentrate on the two largest funds,
the Tribal Fund and the IIM, which have the most activity, and are
expected for the forseeable future to be held in trust by the BIA

for the tribes.

The BIA administers the Indian trust funds under the general
auvthority found iIn the Act of June 24, 1938, 25 USCA 162a, wherein
the Secretary of the Interjor (or his designate)} can deposit
tribal or other Indian trust funds In banks where these deposiic
are federally insured or are collateralized by securities that are
unconditiocnally guaranteed as to principal and interest by the
United States. Also, both tribal and trust funds may be invested

in public debt obligations ©f the United States or In bonds, notes

-4
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or other obligations which are unconditionally guaranteed by the
United States., This list was expanded by the U5 Cleims Court

decision in panchester Band pf Pomo Indians v, Onited States, in

1973, by Congressional action {12 USCA Eection 2157), and by the

U5 Claims Court in Cheyenne-Arapahc Tripes of Oklahoma ¥. United

States in 1975, to include authority to invest pursuvant to Acts of
Ccongress which authorize genperally the investment of funds helé in
trust by the United States in designated securities, While no
exhaustive list has been coopiled, these later auvthorized
investnents include Tennessee Valley Auvthority, Federal aomel Loan
Panks, Government National Mortgage Assoclation, Federal National
Mortgage Asscociation, and Federal Housing Administration

obligations, among others.

Under authorizing statutes and subseguent case law, the BIA as
trustee has broad latitude concerning denomination offering price,
yield, maturity and underlying security supporting the payment of
debt service, The PW report discussed in some detajil the
characteristics of the securities in which the BIA invests, and
the process by which investments are made in different types of

investments,

Investment Portfolio PManagement

Price Waterhouse makes the following five major recommendations
with respect to investment portfolio management. These are

contained in the :'eport' *Tagk IIl: Investment Portfolio

-8
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Management™ dated December 24, 1963,

A. Develop and implement an ongoing process which will assist
tribes and ipdividusls to formulate investment obisctives.

PW suggests that participation by tribes and individual ]
Indians in the setting of investment objectives for funds held
in trust for them by the BIA is consistent with the current US
Government policy of Indian self-determination. The existing
statutes that govern formation and investment of Indian trust
funds provide an opportunity for Indian participatien with the
BIA in setting investment cbjectives. The current legal and

procedural framework for participation is outlined below.

1« is interesting to note that at the time of the PW xtudy,
the BIA did not have & published staterment of investment
objectives. 1n order to establish criteria for measuring BIA
investment performance, PW assumed the following as the BIA
investment objectives: "To maximize portfolic wealth while
meeting the immediate liquidity requirements of the
beneficiaries, all subject to the constraints imposed by
investment authorizations.»

-

Tribal Trust Funds. The major scurce of Tribal Trust Funde is

judgment monies. When judgments are rendered, the Treasury
makes funds available to the BIA for investment. These funds

do not become available for tribes or individuals until
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Congress approves a plan for disposition of funds which is

submitted by the Secrstsry of the Interior.

The Tribe has the responsibility to make a proposal to the
Secretary of the Interjor for disposition of the funds which
can specify investment objectives. The BIA Office of Indian
Services reviews the proposal and then, in accordance with 25
OSC I403, (1) holds a hearing of record, (2) provides legal
and financial expertise to the Tribe, and (1) sscertains that
8t least 20% of the award is used for “"common tribal needs®
such as educaticon and economic development programs {a 100%
payocut is allewed where ne tribal governing body existz). The
BIA can insist that investment objectives consistent with
current and projected trust fund investment suthorizations be
articulatec in the plan. The plan must be submitted to
Congress for review by the Department of the Interior within
ohe year {unless a 180 day extension iz granted). After
approval by Congress, the BIA is able to approv.e changes to
investment cbjectives as necessazry to take into consideration

current market conditions and tribal reguirements,

Investment of revenuves from tribal invesunents can be used at
the discretion of the Secretary of thé Interior through the
tribal budgeting process and is not subject to Congressional
review. This is one ares where the BIA could develop, with

tribal participation, investment cbjectives for use of funds.

-7~
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JIM Funds and the Smaller Trust Funds. The BIA has discretion

to set investment objectives for the IIM as long &5 these
objectives can be achieved under current authorizing
legislation and related case law. The Bureau has similar

discretion with respect to the spaller trust funda.

Organizational Structure, PW believes that an organizational

structure already axists which could allow tribes to
comnunicate investment objectives to the BIA. The Branch of
Investments has an investment coordinator assigned to each
area officer who reports to the area director. Some agency
offices also have investment coordinators. The specific role
of invastment coordinators i{s to inform the Branch of )
Invastments of tribal cash requests and discuss the impact of

proposad tribal budgets on the trust funds,

The investment ccordinators could also work with the tribes to
develop comprehensive investment objectives, and onh a regular
basis, assist in revising these objectivas to et current
conditions. The IIM officer in the agencies could fulfill the

same function for individuals.

what is Tequired according to PW 1% that i specific process be
implemented to assist in developing investment objectives that
uses the existing infrastructure. PW suggests also that
expacting individuals and tribes to articulate investment

cbjectives in the financial language used by economists or
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investments portfolio managers to describe security
transactions ix unrealistic. For this reason, P¥ proposes that
BIX initially design two pertfolics which would meet specific
investment objectives, These objectives would be communicated
to the tribes and individuals through the investment
coordinators and the Agency 1IM officers. The tribes and
individuals could then choose to assign portions of their funds
held for them tc the portfolios which most closely approximate
their investment objectives. (Recommendations with respect to

these portfolios are discussed in more detail below).

In discussions with representatives of First ¥ations Financial
Project, the Investment Branch of the BIA in Albuguergue in )
August 1985 indicated that the BIA did not then provide advice
&5 to what investment plans would be acceptable, nor provide
assistance in developing plans. Furthermore, in many
instar<es, investment coordinatorz had other responsibilities
and only devoted a portion of their time to the investiment
cocrdinator role. Also, the investment branch personnel noted
that only a few of the tri‘bes. in particular those with
substantial resources, had the reguisite knowledge base to

develop investment objectives.

PW recognized the need for training of BIA field personnel and
educating trust fund beneficiaries in the objective setting
process, noting significant time and effort would be required

to implement New procedures.

-ge
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Whether or not the portfolio options suggested by PW are
adopted, there appears to be a clear need to improve the BIA's
ability to provide assistance to tribes in establishing
investment objectives. This would seem to reguire a definite
commitment by the BIA to work with tribes in this area, and
that a specific program be developed. In order for an .
effective program to be Jeveloped, a number of issues will
need to be addressed, including the following, and will
prcbably require a study to assess needs and develcp the

program,

© How much assistance is needed by tribes and individuals?
What form should this assistance take? Workshops or regularly

scheduled meetings, for example?

o Is the existing structure of investment coordinators and IIM
officers appropriate? Cr should other alternatives be
considered, such as creating a specialized staff to assist
tribes or using investment advisor consultants? 1f cutside
investment management edvisory services are used for portfolic
investment (see recommendation below), could they have a role

in assisting tribes establish investment cbjectives?

© Bow much training will be required for investment

coordinators and how will this training be implamented?
© What will be the cost of providing the program? What

-10-
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resources 4re available for training and for additional

personnel if necessary?

© How extensive a program is needed? To all tribes or only

some?

Offer tribes and individuals the option of making propprtional

Assignments cf fupds amone alternative pprifolios pated on
their investment obiectives.

PW cites several benefits to this approach. The beneficiaries
can meet & wide variety of risk~return objectives by splitting
truat funds among portfolios. Using a limited number of .
portfolio alternatives, tribes and individuals are provided

with a way to achieve custom tajilored objectives. By ott_gring
portfolic alternatives, the BIA gains flexibility to ldju:st to

changing market conditions.

Offering two portfolics initially is being recommended by PW:
A1) & phort—term or high liquidity fund cénuining marketable
or market-based treasury securities; and (2} a pedium—tprm
diversified portfolio designed to achieve the highest expected
return available under current conditions, in other words, &
wealth maximization portfelic. No change in authorized .

investments is recommended.

Using twe funds would require that BIA manage two portfolies

-11-
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for the Tribal Trust Fund, assuming funds are pooled (mes
discusxion of pooling below), twe for the IIM funds snd one
for each of the remaining portfolios which are basically being

held pending future distribution.

The Branch of Investments now must consider liguiditcy
requirements for about 1500 Tribal Trust Fund accounts. By
using two funds with specific objectives, the BIR can greatly
reduce the level of effort needed to ¢btain instructions from
individval tribes as wajor blocks of securities are redeemed,
in Bugust 198%, tha Branch of Investments indicated that
cbtaining timely instructions from tribes and individvals in a

timely fashion was a contimuing problem.

As tribes and individuals become more experienced with
allocating funds between the portfolios, BIA may be requested
to offer other portfolic alternatives, BAssuming shared
cbiectives by a sufficlently large number of tribes and
individuals, other portfclics could be craated, At scome
point, PW suggests that legislative changes might be proposed
in order to pursue other desirable alternatives., possibly
including portioclics that fulfill economic develepment
objectives, The number of portfolio alternatives will
necezsarily be constrained by BIA budget and staffing

considerations.

The Investment Division of the BIA indicated in August 15£5

-12-
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that the two peortfolio proposal was under active
considerstion, and the annual report addressed the issue of
pocling the Tribal Trust Fund accounts. A legal memorandum
contained in the PW study suggests that pooling would be
acceptable under existing legislation and case law, but would
be strengthenad were the Secretary of the Interior to
premulgate regulations specifically giving ¢lear notice to
beneficiaries of the practice and their righis and interests

under the statute. JIIM Funds are currently being pooled.

Fresently, the Tribal trust fund is invested sc that each
tribe has a distinct portfolic to meet its cash needs.
Sufficient short-term investments must be maintained for each
tribe to accommodate planned cash requirements and
contingencies. If pooled investments were used, sufficient
liquidity for known cash needs would still be reguired, but
cath reserves to meet contingencles could be substantially

reduced and returns could potentially be increased as a result.

The jdea of providing alternative investment cholices to meet
varying investment objectives appears sound. First, it
enhances the pousibility of increasing returns under varying
market conditions. Second, it provides a wsy for tribal
participation in choosing investment objectives. Third, it
increases BIA flexibility in making investments by lessenirnrg
the need tO numercus obtain investment authorizaticns and

manage investments for a large number of individual tribal

13-
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accounts., It also provides a» framework for establishing
pertfolios with other investment cbjectives and could be a
viable way teo introduce investment in securities currently not

authorized.

Establish a formal oversioht committee with representation

from both the public and the private _sectors.

The chjectives of the investment oversight commitiee would be
to provide an independent evaloation of trust fund performance
on a regular basis and make recommendations regarding
portfolio stratecies and management of the Indian trust

funds, If outside investment advisory services are used {see '-
recommendations below), the oversight committee would be

responsible for choosing firms to provide these services.

PW suggests that the oversight committee include financial
community participants and include private sector
representatives. The ratiopale for the oversight committee is
that it would provide gignificant incentives for the BIA to
manage the investment process with the same level of
efficiency found in the private sector. The need to interzct
with the committee will require that the BIA cperating uniteg,
in particular the Branch of Investments (alsoc known as the
Investment Division): Finance and Accounting, produce timely
accounting and accurate reporting of cash positicns,

deployment of assets and fund performance reports. 1In

-ld-
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addition, the committee could alse be a source of resesrch and -
market information for the 81A operating units. Also, the
committee in itz oversight function will be able to assure the
BIA Assistant Secretary that the Eranch of Investments is
complying with agreed upon policies for trust fund managemant

of alternate portfolios.

The oversight committee will perform & useful function by
bringing additionai expertise to the management of Indian
funds and provide a needed cutside perspective on BIA
performance, The BIA Investment Division indicated support
this proposal in August 1985. Obtaining private sector
representation appears to be particularly valuable. Although‘
net articulated by PW, the committee could usefully include
Indian representatives whe would he, ipn principle, best able

to articulate the investment concerns of the tribes.

Ehgace an Investment Advisory Service.

The cobjectives which could be met by using an outside advisory
service, according to PW, include assuring that BIA has access
to the services of experienced portfelio managers vho may not
be available ir the future within the government. Also, an
investment advisory aervice can provide continuity to
investment strategles, current capital markets research and
bank scresning services. This recommendation is made On tha

assumption that the alternate investment portfolioa are

18-
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offered and that the Tribal Trust Fund is pooled (see

recommendations above),

At present, nc external financial advisory, trading or
brokerage services are used, In order to use outside advisory
services the tribal trust fund will need to be pooled so as to
reduce the costs of using cutside services by allowing
consplidation of reporting and monitoring for the 1500
accounts. This will also improve both internal reporting of
distribution ©of assets among different security investments
and external reporting of portfolio status to tribes and

individuals.

Discreticonary managemant, i.,e. where the firm is authorized to
manage money On behalf of the BIA, does not appear to be
possible without new auwthorizing legislation since the BIA in
that instance would not be explicitly authorizing each
transaction or taking possession of gecurities. No
legislative change would be reguired to use investment
aaviso:y services gince using these gervices would not have
any impact on the procedures for execution of securities

transactions.

Investment Performance. Using investment advisory services

will not guarantee supericr performance to that achieved by
the BIA in recent years. Using available data, PW assessed
B1IA performance relating estimated returns (income and capital

appreciation) and rigks assuped (variability of expected

‘alb-
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returns). In both areas, BIA's performance has been superior,
exceeding returns to privately wanaged funds with similar

investment authorization during the 1976-1982 period.

PW could not clearly determine whether this success resulted
from strategic design or the zbility of the portfolic manager
to take advantages of the federal subsidies implicit in '
pricing of FDIC and FSLIC insured certificates of deposit
{Chs)., The returns on Che zeflect elements of bank defauls
risk, when, in fact, because the CDs are insured, they are
risk-free investments. This subsidy is currently under attack
by various financial institution regulators and may not be
avajilable long-term. PW also notes that there is not
guarantee that the strategy in 1983 of investing priwarily in
highly liquid short-term assets would achieve the same
investment performance relative to other strategies when
capital markets return te traditional pricing behavier which

has occurred in the past year.

Professional outside management will be superior to BIA
management only if theizr forecasts of future interest rates
are superior, their ability to identify and take advantage of
market pricing inefficiencies exceeds that of BIA, and their
methods for diversifying a portfolio provide greater

reductions in unsystematic risk than can be achieved by BIA.

Because of this, PW recommends outside advisor services, not

-17-
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because of potential for Improved returns, but to provide: (1)
continuity. advice, and training with regard to investment
strategy; {(2) current research and information regarding the
major capital markets to the BIA‘s portfolio managers; (3)
incentive to maintain pericdic investment performance
reporting that is copparable to reporting in use by the

investment industry; and {4} bank screening services.

The cost of providing this service would be .00l percent to
075 percent ©f assets under management depending upon the
level of supporting services needed, such as special

accounting reports (see following recommendation).

Enhance Trust Fund Reporting and Monitoring.

Az the portfolic management recommendations are implemented,
enhanced reporting to beneficiaries and senior management
within BIA will be required, so that reporting is performed on
a more timely basis and includes deployment of assets at
currsant market value, PW specifically suggests that BIA adopt
report formats and reporting freguencies comparable to those
used at financial institutions that manage funds in excess of

%1 billion,

Assuming that the alternate portfeolios and pooling are
adopted, PW proposes a set of six reports that would be

consistent with normal reporting for accounts managed totaling

~1B~
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cver $1 billion: a transaction report, project maturities
report, deployment of assets report, account distributicon
report, monthly summary report, and sources and uses of funds

Ireport.

In addition, PW advocates that the portfolio management
{security selection) function be separated from the execut‘ion
function so that the portfolio management remains the
responsibility of the Chief of the Investments Branch while
the transaction execution function is performed by less senior
epecialists., Also recommended is that a formal research and
portfolio monitoring funceion be established, With formation
of the investmant oversight committee and the advison’.
services already mentioned, the BIA investment process would
then have a functional organization similar to that used by
large public and major private sector investment management

organizations, namely separate functional units for:
o security selection (portfolic management)
© oversight of portfolic performance

© investment research and performance monitoring

o accounting for trust fund cash movements.

Table 2 summarizes the current organizational structure of the

BIA Branch of Investments and Table 3 that proposed by PW.
The proposed reporting and organizational changes seem

=19~



182

IABLE 2
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appropriste. <Cash manzgenent officery and trust fund
accounting officer positions were created in 1985 as = resuvle
of PW recommendations (xee below for further dizcussion of

cash management and accounting recommendations}.

Comnents on Investment Portfplic Management

PW has presented & number of scund recommendations with
respect to Investment Portfolic Mansgemant. Essentially, the
recommendations are aimed st providing the tribes and
individuals with an opportunity to participate through a

process of setting investment objectives in the context of tvwo

'porttclios. initially with different objectives. PW noted

that this involvement would require training for BIA
perscnnel, tribesz and individuals., 1f this proposal is
adopted, using the existing BIA structure, further work will
be roqﬁi:ed to assess training needs and establish a working,
ongoing program to involve tribes and'indivi;uals in settling

investment cbjectives.

Using two funds with different investment cbjectives gives the
tribes and individuals a choice which was previcusly not
available. These funds would be invested in instruments that
are currently avthorited. In other words, the rizsk to the
funds is not increased in any significant way and may be
reduced through diversification by investing in securities

with more varied maturities. If tribes st sone time in the

~21-
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future wish to add additional portfolio options which allow
investment in other securities, legislative change could he
pursued, For example, the list of suthorized investments
could be expanded to include high quality securities such as
ARA rated corporate bonds, banker's acceptances, commercial
paper and eurodollar CDs, which would increase returns in
exchange for some additional risk., This would, however, Dean
that, in fact, the VS guarantee of principal, through allowing
investment only in US government insured, guaranteed or
collateralized investments, would no longer be complete anc

could change the nature of the trust relationship.

One investment which is secure might be explored now and would
appear to be acceptable under current avthorizing

legislation. The US government guarantees 908 of many loars
made to tribes. JIf the guaranteed portion of these loans
could be purchased, these would be an appropriate investment
for tribal trust funds and would help to create a market for
these loans, This could increase the willingness of lenders
to make Indian locans. What is not clear at present is whether
or not such locans could be purchased and, if so, whether the
terms would be appropriate for investment in tribal trust

funds,
PW is 8lso recommending thar private sector expertise be
brought to the process of BIA investment, specifically

suggesting that an oversight committee be established with

-23-
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private sectorl financial community participation, and that
Private sector investment advisory services be used to provide
input to BIA on investment, Both ideas are appropriate and
serve to make BIA's investment wanagement process more like
that of major financial institutions, This seems both useful
and necessary given that over #i billion in fundas are
managed. These proposals bring additional expertise to aih.
but essentially maintain responsibility for investment with
the BIA, While not mentioned by FW, Indian participatioh on

the oversight committee would be clearly appropriate.

PW's recommendations regarding reporting and monitoring are
also sound, and essential for management of funds totaling
over $1 billion. Importantly, improved reporting is necessary
to enable tribes to understand the investment process and make

decisions on investment ¢bjectives.

L & E28
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Cash Management, Accounting System and Control Related Tssues

In addition to investwent management of Indian trust funds, the
BIA has responsibility for cash management, which involves the
moebilization and effective use of liquid assets {cash), and for
accounting for trust fund assets and implementing adeguate
controls, which concerns the recordkeeping and safekeeping of
assets. While the BIA performs many of the cash management and
accounting duties, the Department of the Interior {(DOI), Treasury
and the General Accounting Office [(GAO) also provide key support

services to the BIA.

Details of cash management, accounting and control procedures and
the roles of the BIA and other agencies' personnel, are described
fully in Pw's Task II report dated September 26, 1983, Findings
and recommendations based on analyses of these procedures is the
subject of the Task IV report dated December 29, 1983. The key
findings and conclusions are summarized below. Because this Task
IV report conteins a comprehensive, yet concise, statement of
conclusions and recommendations, it is being included to a

substantial extent in the following summary.

A. Cash Management: Conclusions and Recommengations

1, Cfonclusions

Many specific cash panagement gnfozgat;on Fequirements are not
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beina met. Cash management information needs relate to
current and future data (e.g., current bank balances and cash
flow projections} while accounting information is historical
in nature. Thus, systems supporting BIA's accounting
requirements are not designed to support its cash management
information requirements, nor would it be practical to modify
those systems to provide the data required to enhance the
Bureau's cash management functiion. in fact, many money
management organizations commonly rely on services outside of
their own accounting system to supply such key information

needs as daily cash deposits or daily bank balances.

The Treasury does not provide necessary cash management

information te the BIA on a timaly basis. The Treasury {which

BIA uses a5 its “"bank® provides information designed to

support typical governmental accounting reguirements f{or
appropriations and encurnbrances. Bowever, BIA's information
needs relating to the management of trust funds are not

adeaquately addressed by the Treasury's system.

In the cases of other large investment organizations (both
public and private), the primary sources for cash management
information include banks and other organizations proeviding
cash management related services. Many organizations tap
these informatien sources not through their own accounting
system but rather through external information scurces ¢ffered

by banks and other vendors. Thus, there are spignificant

| a28-
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cpportunities for BIA to utilize external services=.

Measurable improvements in the management of cash (e.g.,
sccelerating the inflow of cash for investment) can be

affected through the use of such services.

Alternative means to Iimprove cash management were considered
by PW. From an array of available services, combinations of
specific services were selected and evaluvated based on the

following criteria:

o Opportunities and constraints of Federal and Treasury

statutes and regulations;

o Potential incremental benefits, such as additional earninos,

avajlable to the beneficliaries of the funds:

© Potential incremental costs ©of the services, which would be
borne by BIA to obtain the benefits on behalf of the fund

beneficiaries:
© Eage of implementing the services in a timely fashion.

A key conclusion reached through th:ls'analys:ls is that
external services provide incremental savings net of the
related costs and that, amony the array of service opticns
considered, those employing higher levels of external services

appear to offer greater net benefits., Of the three options

-26-
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considered, that using the most externsl services generated
almost $1.2 million in benefits annually; the option using
scmewhat fewer serIvices Tesulted in over $600,000 in benefits;
and the third option using local depositories and a deposit
reporting service contributed over $200,000 in benefits each

Year.

2. Recommendaticons: Cash Management Action Plan

The three cash management options were presented in this
report ranging from most scphisticated and most highly
dependent on banks and other private sector providers (option
1} to that offering the least change from the current
structure (option 3). It is poesible, however, to progress
from option 3, to option 2, to option 1 with incremental
benefits achieved from each successive step. This approach
also provides a means of assessing progress at each step
before expending additional funds and efforts, Accordingly,
the following seqguence of cash management improvement

activities are recommended by PW:

a. JImplement a deposit reporting service to provide the

investments branch with more daily information of all lecsli
deposit activities. This would involve the procurement of
services fromh a commercial vendor and would not involve the

installation ¢f software on BIA's computers.

-21-
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b. Modify cash deposit procedures as follows:

1} Set up local depositories at those agencies currently

lacking local deposit capabilities,

2} Set up BIA trust fund concentration accounts in a major

commercial bank (outside of the US Treasuryl.

3} ©Ttilize a balance reporting service from the commercial

bank selected for the concentration accounts.

The three sub-steps listed above could be phased in by
including several agencies inivially and then expanding beyond
the initial group to all agencjes, This arrangement, combined
with the deposit reporting service (step 1 above), would
facilitate the more rapid daposit and movement of cash, The
acceleration of receipts into concentration accounts would
allow the cash to be invested more rapidly and at higher
interest rates. This would increase interest income to the
trust funds. Uae of a concentration bank was under active
consideration in 1985, The BIA met with private sector
bankers in Wew York, Chicago, San Francisco and Washington,
DC. Subsequently, an RFI was issued to which 60 banks
responded, These responses are being evaluated to determine
whather use of a concentration bank would be feasible and

uaeful.

-2g~
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PW believes that, in establishing such a commercial dbanking
relationship, the BIA should consider the use of a "money
center® bank - that is, a major bank capable of offering the

full array of services which may be eventually required,

c., Shift BIA disbursement activities away from the DS

Treasury to the concentration bank selected in step 2 above,
Under this arrangement, checks would be drawn on the
concentration bank, and the trust funds would obtain the
benefit of the disbursement flcat associated with
approximately three quarters of a billion dollars of annual
disbursement activities, This would increase interest income

to the trust funds,

The implementation of these and other cash management
improvements would be facilitated by clearly establishing
responsibllity for coordination of all BIA trust fund related
cash wanagement Activities in one individual, Such an
individual would be concerned with the procurement and
monitoring of external cash management services and with the
coordination ¢f Bureau personnel involved (e.g., agency
personnel reperting daily deposit?). Logically, such an
individual would report to the Investments Branch of the

Bureau. This pust was created in 1985.

Accounting and Contreol: Copclusions and Recommendstipns

-39-
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1. gonclusions

FW believes that there appear to be significant deficiencies

Ain BIA's current accounting system which impair the Bureau's

ability to meet 1ts financial reporting and control
responsibilities. The Central Accounting System does net
provide timely account balances by tribe or provide the
information necessary for interest calculations. Therefore,
the Branch of Finance and Accounting has implemented various
supplementary manual and automated systems to meet those other
accounting information needs. There 1s a lack of integration
among these systems and the Accounting System resulting in
duplicative data entry efforts and time-consuming, diffjcult
reconciliation efforts. Furthermore, because the Central
Accounting System does not fully support the needs of the
Investment Branch, investment accounting data are maintalned
by several other independent systems. These systems also lack
intearation with each other and with the Pureaun's Accounting

System.

Accounting for individual Indilans’ monles is currently
performed by the Agency offices. ‘The lack of standardized arnc
centralized support of the IIM accounting function is an ares
of risk to BIA, since there appears to be little oversight of
the Agencies to assure thc'integrity of their accounting for

.

IIM activity.

-30-
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Inappropriate and unclear assignment of responsibilities were
noted during our review of current BIA procedures.

Enbhancements to cohtrols are pecessary to protect BIA in jts

fiduciary rele. These include controls to assure that:

o receonciliations are performed by parties independent of the

related records;

© appropriate segregation of duties is enforced; and

¢ errors are detected and corrected.

A general conclusion reached through the review of the contrel
area is that the accounting and control issues are ssericus and
in need cof immediate attention, The absence of certain
control activities and elements of information causes concern
a5 to the ability of BEIA to effectively mest its

responsibilities as a trustee,

Lack of a Clearly Defined "Chief Accounting Ufficer® of the

BiIA Trust Function

While there pre many ipdividuals within the Bureau with

respongibilities for some portion of the Trust funds, there

appedrs to be nc cne individual responsible for the
coordination and eversioht of all PBIA trust fund related

pccounting activivies. Unlike most other trust funds, banks

Se31-
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or other fiduciaries, the Bureau's structure mixes the tasks
of accounting for BIA's sppropriated funds and the trust funds
and leaves the trust without the unlfying role of a chief

accounting off icer for all trust related accounting sctivicies.

Key finsncial management respongibilities generally assigned

to a chief accounting officer include the following:

o development of organization-wide accounting policies related

to the trust function;

¢ oversight of the accounting for all trust related

transactions;

¢ integration of all elements of the accounting systems to
assure integrity of accounting information, ease of operation

and accessibility of data; and

o coordipation of the functions being performed by internal
and external groups in reviewing financial information snd

controls.

Onder the structure in place when the PW study was made, many
key functions appear to recejive {nsufficient attention because
they were not clearly defined as the responsibility of any one

financial official,

-33=
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2. PRecommendations: Accounting and Control System Aeticn Flanp

PW receommends that the BIA should undertake accounting and

control system improvements In two major areas. These are:

o policies and procedures

o automated systems

With respect to policies and procedures, the BIA should:

a. More clearly define resconsibilities of key trust fund

financial manacement officials. In this cootext, one

individual, a chief accounting officer of the trust funds,
should be clearly designated as responsible for the Integrity
and effectlve operation of all aspects of the accounting
system relating to the trust funds. This individual should
report either Fo senior management of the Finance and
Accounting Branch er directly to the Assistant Secretary.
Among his Inftial actions shoulé be & move to establish more
freguent and timely reconcillations of key systems, with
appropriate reviews by independent parties, and to ensure the
appropriate assignment of accounting and ceontrol-related
activities, He shouvld also undertakelthe improvements
necessary to produce pericdiec (quarterly or monthly) financial
statements for each of the trusts to provide better visibility
of trust fund resources and investment performance. This

individval should be responsible for implementation of tha

-33-
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major improvemenhts to trust fund accounting, reperting ahd
auvditing recommended in this report. This post was created in

1985.

b. Prepare an up-to-date accounting policies and procedures

manual for both the Financial and Accounting Branch and Agency

effices.

t. Segregate the tazks of investment manacement and security

custody. This would involve shifting the security custody
function away from the Investments Branch to another element

of the BIA or to a commercial bank or the US Treasury.

d. Establish on-doing finapcial pudit functions. Thiz would

ideally involve both the establishment of an internal auvdijt
group and arfangements for a timely annual audit by ap cvtside

party (either governmental or private sector}.

With respect to atcounting systems issues, the Bureav should:

a. JImplement a trust accouhtino system. Such a system, which

would account for the assets and liabilities of the five trust
funds geparatcly from the sppropriation related activities of

the BIA, could be run through an external service organization
which would provide terminal access from the PIA’s offices in

Albuguerque (both Investment Branch and Finance and

Accounting). In accounting terminclogy, a trust accounting

34—
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system would fulfill both the general ledger/financial
reporting and investment accounting/valuation functiohs. An
effective trust accounting system should provide up-to-date
information on each of the trust funds and provide means of
accessing data by trust fund, by tribe, by agency, by
portfolio, and by account classification (e.g., T-Bills, CDs,

aggregate IIM balances, etc.).

Such a system would not only serve trust fund accounting needs
but most investment management information needs as well. For
example, systems of this type, which are commercially
availsble, typically account for each investmant in the
portfolio, mark the portfolio to market {(for valuation

purposes}, provide schedules of maturities, etc.

Dltimately, a fully implemented trust accounting system could
replace the trust fund use of five existing BIA systems used
for trust accounting and investment management, Such a
unified system would not onbly provide better and more timely
information, but it would also eliminate the current readundant

data entry Tequired by the five non-integrated systems,.

b. Implement Bureay w systam t Count, At the

individual account level, for Tndividual Indian Monies.

Ideally, such a system should provide central access to
individual Indian accounts and potentially even allow central

application of receipts {(such as receipts from the Minerals

35~
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Management Service in DOI) which should be applied to a large
number of individual accounts. This system should be linked
to the trust accounting systen mentioned above and designed to
provide frequent and easy reconciliation between agency
balances and the sum of Individval Indian Monies associated

with those agenciles.

While such & system covld be implemented on the Bureaun's dats
processing hardware, an alternative which might be implemented
more quickly would involve purchasing this service from &
commercial bank. This would probably invelve the yse of a
Pension Trust Accounting System from a major commercial bank,
Such a system would facilitate termina)l entry of data into the
system and allow terminal or telepheone acCess to a central
account file to cobtain balances on individual accounts prior
te issuing disbursements. One advantage of such a system ie
that it woyld provide central visibility to individual account

balances and account activity at the agency level.

¢. Jmplement an improved svstem for tracking expected

itncome. Most leases or contracts establish due dates and
Payment preocedures (wire, mail, ete.). Effective managemernt
©of trust assets dictates the need for a system to ensure the
timely receipt of payments due. In August 1985, a cash flow
accounting system was being created which would enable the
Investment Division to better know how much each tribe would

receive and when, which would enable better investmenht

=36-
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planning and help tribes tc be sble to make decisions on the

use and timing of disbursements.

4, Conduct an audit and establish an ongoing financial audit

function., In addition to implementing new systems and
procedures, PW believes the BIA should undertake an effort to
better assess the guality of existing financial data. In this
regard, an andit of the balance sheet of each of the five
trust funds would serve as 2n important first step in
determining the accuracy of existing data. Upon the
completion of such an effort, the BlA would be better equipped
to plan data conversion activities related to the
implementation of 2 new gystem. In addition, an on~going
financial audit function should be established. This would
include both the establishment of an internal audit group and
arrangements for timely audits by an outside party (either

governmental or private sectorl.

3. gummary

PW beljieves that the two areas of activity discussed above
{cash management and accounting and control systems} could ke
addressed elther individually or in parallel. There are clear
arguments, albelt different arguments, for addressing each
area, A key factor to be consjidered by the BIA in addressing
thege areas is the internal resources required to deal with

each. While attention to the cash management area could yield
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additional income relatively gquickly, the apparent weaknesses
in the accounting and control systems suggest that if the BlA
had to choose between the two areas, its efforts might best be
epent first in the accounting and control area., Additionally,
because of weaknesses in existing systems and becavse no
independent audit of the trusts has been performed for some
time, an audit of each trust fund balance sheet should be -

initiated.

In implementing the proposed recommendations, PW suggests that
three primary principles be employed in addressing the

individual areas of concern.

First, immediate priority should be directed to improving
controls over current systems and activities. Control
improvements such as (1} better segregation of duties; {2)
more timely reconciliations between systems performed or
reviewed by parties other than those maintaining subsidiary
records (e.g., individuval IIM accounts or individual
investment records); and (3) production of timely perieodic
financial statements of trust fund activities could be

implemented without costly changes to existing systems.

Second, the nature of the systems reguired for trust fund
accounting are highly dissimilar to those used to account for
BIA's appropriated funds, or, in fact, those typically used by

other geovernment agencies. However, although different types

-38-
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cf systems are reguired, such Systems are commercially
available. In general, the reguired systems are those
designed to serve the financial services industry (banks,

trust fund managers, pension funds, etc.).

Third, the Bureau should recognize that implementing
computer-based systems within an organization as complex es
the Bureau is a difficult challenge, The Burean is a
*layered” organization (central office to agencies);
geographically dispersed and often in remote sites; and
related to and interactive with a complex netwerk of tribue
and individuals. A= such, the purchase of processing services
from external providers (banks or data processing service
organization) will probably provide the most timely and cost
effective system solutions and enhance the likelihood of a

sUccessful solution.
Comments

PW makes strong recommendations for improvements in cash
management ahd accounting and controls. The cash management
proposals can increase net returns to the tribes at no basic
increase in risk. The accounting and control recommendaticnc
are consistent with the need to have‘timely, agcurate
accounting for managing funds of over $1 billion. Improved
accounting and control, including sudits, will improve

information available to the tribes and individuals, and hence

-39-

60-691 0 - 92 ~ 8



202

facilitate their decision-making with respect to budgeting,
disbursements and investment objectives., This wil)l alsc allow

better oversight of BIA investments activities overall.
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TESTINONY OF JAKE LESTENEOPF

My name is Jake Lestenkof. I am the Trust Administrator of
the Aleutian & Pribilof Islands Restitution Trust.

The Aleutian & Pribilof Islands Restitution Trust is & trust
that was organized pursuant to Pub. L. 100-383, 102 stat. 911, 50
U.S.C. app. 1989c gt seg., the "Aleutian & Pribilof Islands
Restitution Act.” 1In this Act, Congress provided for the creation
of the Aleutian & Pribilof Islands Restitution Trust in order to
administer $5 million to be appropriated for the purposes of (1)
bepefiting the war~time Aleut residents of Attu and their
descendants; (2) benefiting the six surviving affected Aleut
villages; and {(3) benefiting those Aleuts who *are deserving, but
will not benefit directly"™ from expenditures on behalf of the
previous two categories of beneficiaries. This Trust was created
as part a scheme to compensate those Aleute who had suffered by
being removed from their homes and relocated to scutheastern Alaska
during World War II.

The money that Congress appropriated for the Truet, and for
related purposes, wae designated by Congress as the “Aleutian and
Pribilof Islande Restitution PFund."” Under Section 203 of the
Aleutian & Pribilof Islands Restitution Act, 50 U.S.C. app. 1989c-
2, the Secretary of the Interior was required to report to Congresgs
*not later than 60 daye after the end of each fiscal year on the
financjal condition of the fund and the results of operations of

the fund during the preceding fiscal year and on the expected
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financial condition and operatione of the fund during the current
fiscal year.* Subsection (c) of Section 203 further states that
*amounta in the Fund shall be inveeted in accordance with Section
9702 of Title 31, United States Code.* This section of the law
requires the Secretary to invest the Trust's money in government
obligations and to earn an interest rate of at least 5% per annum.

Since becoming Trust Administrator, I have endeavored to learn
exactly what the BIA has done with the Restitution Trust's §5
million since the day that it was appropriated., The information
which I have received to date is incomplete. However, several
things appear clear.

First, it appears that the BIA did not invest the Trust's
money in any mannter for a period of time after the money was
appropriated.

Second, it appears that at no time hae the Trust's money been
invested in government obligations aes required by the Aleutian &
Pribilof Islande Restitution Act. Communications with the BIA to
date indicate that when the Trust’'s money finally was invested, it
was inveeted in CD's,

Third, after the Trust’'s money was invested by the BIA, it may
not have earned the legally required S% annual rate of return.

In an effort to find out the particulars of what has been done
with the Trust's money, I and the Trust's attorney have
corvesponded with the Bureau of Indian Affaire on several

occasione, While the Bureau pereonnel in Juneau have heen very
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cooperative in attempting to locate information, the information
hae been difficult to obtain, To this day, we are not certain of
the first date on which the Sec¢retary should have invested the
Trust's money. 8till further, we do not have any detailed
accounting of the intereet rates that were esarned by the BIA after
the money was finally inveeted.

We have also requested the BIA to provide us with coples of
the reporte which the Secretary was regquired to submit to Congress
not later than 60 days after the end of each fiscal year. To date,
however, no one at the BIA has been able to locate any such reports
and we suspect that such reports may never have been made.

In sum, the Trust has reason to believe that its monies were

not well managed during the period between their appropriation and
the present, Although we sygpect that the Trugt hag a claim for
mismanagement of Jits mopies, we cannot at present gquantify the

amount of that claim because we have heen unable as yet to receive
a detailed accounting of exactly where our money was on every day
after its appropriation, nor have we been able to receive a
detailed accounting of the return that was earned by our money
after it was invested.

Finally, we note that our ability to obtain the information
which we need to calculate the amount of money that we might be
owed becauee of mismanagement of our funds, is greatly hampered by
our inablility to obtain the annual reports which were required by

Congress. 1In our view, the BIA either has not made the reports to

Congress that are required by law or is unable to locate and
provide us with copies of those reports. Either possibility is

very disturbing to us.
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TESTIMONY OF
RICK NORDWALL

FOR THE UNITED STATRS SENATE SELECT COMMITTEE ON
INDIAN AFFAIRS

HEARING ON THE INDIAN TRUST FUND MANAGEMENT

My name is Rick Nordwall. | am Pawnee Indian and an Associate from the Denver office of
Pryor, McClendon, Counts & Co., an investment banking firm. 1 have worked for Indian
Tribes and National Indian organizations for twelve years. My market emphasis is
underwriting Tribal projects and securing Tribal funds to be managed. Pryor McClendon
Counts is a full-service investment banking and brokerage firm providing a complete range of
services to the investor and the Institutional and Corporate client. Our firm is a2 major
participant as a financial advisor or managing underwriter for all types of municipalities
throughout the United States, establishing ourselves as one of the Jeading investment banking
firms in the industry today.

The Bureau of Indian Affairs (BIA) role of Trustee for Tribal trust funds has been
compromised by the inadequacy of the systems used over the years. The extent of the
inadequacy has been aptly documented by the hearings before the Environment, Energy, and
Natural Resources Subcommittee of the Committee on Government Operations House of
Representatives. Their report entitled "Misplaced Trust: The Bureau of Indian Affairs'
mismanagement of the Indian Trust Funds" details the problems. Rather than detail the BIA's
inadequacies, 1 will focus on solutions.

The Trust fund controversy has two primary elements:
» Collection and accounting for Trust funds generated by mineral leases, royalty
payments, timber and grazing leases etc.
+ Management and portfolio design for Trust Funds for Tribes and individuals Indian
Trust funds

Submitted by Rick Nordwall, Associate with Pryor McClendon Counts & Co. 1625 Broadway,
Suite 2170, Denver Colorado 80202 tel. (303} 592-5480 fax {303) 592-5483



My primary discussion will focus on the second element of the Trust fund controversy,
Management and portfolio design for Trust funds for Tribes. Tribal funds which are under the
Office of Trust Management of the Bureau of Indian Affairs represent the Indian Tribes best
hope for breaking the cycle of poverty which has engulfed Indian Country since reservations
were imposed. I[n any discussion of Trust funds, the concept that these funds are Tribal
property and not the property of the federal government nor the property of the BIA must be
kept first and foremost. Much of the governments analysis and the BIA strategic plan while
acknowledging Tribal ownership, loses sight of this primary principal in the discussions of
delegation of authority, BIA history, BIA policies and procedures.

The management restrictions placed on these funds are from 2n earlier era. The placing of the
tribal funds under the management of the BLA began during the treaty making period during
the 19th century. The restrictions were two-fold:
» Trustee and manager of Tribal funds held by the federal government for Indian
Tribes was designated to the Secretary of the Interior.
¢ Trust funds were required to be invested in restricted investment instruments

At that point in time, Tribes needed the management by the BIA. Now, in 1992, more than
150 years later, many Tribes have developed a high level of sophistication and are more than
capabie in deciding how their Tribal funds should be managed. In deed many Tribes have
developed a sophistication which exceeds those of its BIA guardian. The current restrictions
of trust fund management has in many cases become an cutdated obstacle for tribes. At the
same time, other Tribes may prefer to not be responsible for the investment of their funds.
Alternatives need to exist which allow Tribes to either remove or keep their funds under BIA
management. The options should range from having the Tribe manage their funds and retain
(if desired) the "Trust" status of those funds or establishing an independent Nationat Indian
Investment Board to replace the BIA's management of Tribal trust funds, The Board would
have a majonty of Tribal representatives with BIA representation as well. The Board would
direct the investments of the Tribal trust funds. The Board will function similarly to pension
fund boards. The Board could develop fiduciary standards which will protect tribal trust
funds when they are deposited in local banks. The Tribal trust funds wilt be comprised of
liquid assets, governments and other securities placed in custodial accounts held in Trust by

PRYOR McCLENDON COUNTS & CO
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the banks. The Trust status protects the Tribal assets from bank creditors if the bank fails,
The Board would monitor each banks credit rating to protect the Tribal interests.

Placement of Tribal trust funds in vanious local financial institutions, willing to work with
tribes, can create capital for reservation businesses and increase the tnbes political influence in
the region  Money is power. For the tribes to be denied access to their funds and the power
that comes with it goes against reason. Tribes MUST have an option and the opportunity to
decide how and where their own money should be invested. For the tribes to have NO option
isto allow the heavy hand of misguided paternalism to retard the economic growth of
impoverished first Americans. The tribes should be the decision maker, not the BIA.

An immediate issue now is how to design the current trust management system and the
collection systems for trust funds so they benefit the Tribe. The BIA proposed system set out
in their current "Strategic Plan" needs more Tribal emphasis and access. The Tribes need to
be not merely advisory, but integrated into the system. The "Strategic Plan" anticipates
expenditures to be made for outside consultants and added staff. The consultants will train
BIA staff. Rather than building the BIA's capability the emphasis should be on building Tribal
capability. One of the BIA's main goals is to increase the capability of Tribes. Here is the
perfect opportunity to put that goal into action. The purpose of a Trust fund is to benefit the
beneficiaries not the Trustee. It is Tribal money and the Tribe benefits or loses as a result of
the management of the funds. The reason problems went on for so long was because the
Tribes were not allowed a role in the management of the funds.

Tribes should review the investments the BIA has selected to meet their individual needs.
Managers of funds are frequently reviewed to compare their performance to varions
benchmarks in the Industry. These benchmarks are a gauge by which investors are able to
determine their manager's level of performance compared to the market. These evaluations
are commonplace in the financial markets, but apparently not in the BIA. The evaluation of
the portfolio will need to take into account the tribes individual investment objectives as
detailed in their Investment policy statement. The policy statement guides the investment and
sets the Tribes investment objectives so far as preservation of capital, generation of income
and rate of return levels. The Tribes regulatory requirements and legal requiremnents will be
detailed in the policy statement. The portfolio should reflect the interest rate risk and

PRYOR McC1ENDON COUNTS & CO
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reinvestment risk the tribe is comfortable with. The Tribes need a portfolio which takes into
account their cash needs and cash flows. The time horizon of the investments need to match
the Tribes investment goals. These are basic principles which are used to maximize the Tribes
return given their level of risk and other requirements. Cumently none of these basic
investment elements are factored into each Tribes investments by the BIA.

In the private sector an Investment Trust fund employees compensation depends on how well
the fund operates and their rate of return given the level of risk. Private funds that operated
as the BIA has would be terminated by their clients and put out of business by the Securities
and Exchange Commission. The BIA empioyees have been paid no matter what has happened
to the Tribal trust funds. This is certainly not the case in the private sector. Tnbes would
have been better served by the private sector than the government bureaucracy which can't tell
them the amount of money in their account. [nvestment restrictions are imposed on Pension
funds and other funds so the securities purchased protect the principal. The restrictions
control the risk factor. It would be a simple matter to impose these restrictions on outside
private Tribal fund managers. The system needs to be modified to allow tribes to decide how
their money will be managed while maintaining the "federal Trust” status of the funds.

The models for tribal control of their investments are as close as next door. Corporate and
state pension funds, state, county, and municipal and political subdivisions and numerous
others operate investment programs. Each of these have restrictions similar to the legislative
restrictions tribes operate under, (25 USC section 162). These funds use a variety of
investment management approaches. Tribes have a broad array from which to chose from.
The Tribes have to be cauticus but by examining the alternatives, they will find the right
approach for their particular situation. For example; counties in Colerado and California
operate funds which smalier entities such as school districts keep their funds. The schools can
either leave their money in the County fund for the County to invest and benefit from cost
saving that come from investing larger amounts of money, or the schools can withdraw their
money and invest it themselves,

There is no question the investment approach of corporate, state and municipal pension funds

are effective, they have worked in the past and the approach will work for Indian Tribes. The
investment approaches are varied and have been around longer than the BIA. These

PRYOR McCLENDON COUNTS & CO
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investment entities have conserved and generated much of this countries wealth and tribal
investmeni entities ¢an do the same for reservations. This idea is neither new nor untested. It
15 time to move out of the 19th century and into the present financial markets. The Tribes are
forever, the B1A should not be.

Pryor McClendon Counts recommends the following:
IMMEIMATE

1) That the committee conducts field hearings to compare the experience of Tribes
whose funds are NOT managed by the BIA to those whose funds are managed entirely
managed by the B1A

2) Demonstration projects be implemented with an outside investment advisory firm
retained to design tribal portfolios. The funds would retain their trust status. The
investment advisory fee would be paid by the BIA. The rate of return and services
provide by the private firms would be compared to the services and rate of return
generated by the B1A in similar accounts.

The funds needs to be small enocugh so the tribes account is important to them. The fund
needs to be of sufficient size ($200 million) and experience (5 years) in order for the
Tribe to have confidence in the funds. The firms staff needs to have experience in
working with tribal staff so they will understand the Tribes unique needs and be able to
convey the investment concepts the Tribal portfolio is based upon. The funds need to be
specislized in institutional asset management with specific expertence in the public sector.
These qualifiers match general tribal needs.

3) Minority firms have performed well in the past few years. Their performance is such
that states and counties are allocating more and more of their business to minority
managers. Minority firms relate well to Indian tribes, because the minority firms and
Tribes have similiar experiences. Minority firms should be allocated a substantial portion
of the contracts awarded by the BIA.

PRYOR McCLENDON COUNTS & CO
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4) The demonstration projects should be directed to full service small Investment
banking firms which offers underwriting capability, trading desks and investment advising,
These firms will be able to assess the market, provide Tribal access to the nations
financial markets and provide the Tribes with sound advice whatever their financial needs

LONG-TERM

Examine the feasibility of a National Indian Investment board. Obtain Tribal majority
approval of an entity. The goal is to insure the Tribes self-sufficiency over time.

PRYOR McCLENDON COUNTS & CO
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B e Anited States Senate

SELECT COMMITTEE ON INDIAN AFFAIRS
WASHINGTON, DC 206 10-8450

October 27, 1992

Mr. D, Michael Fetersen, CPA
% Red Lake Band of Chippewa Indians
Red Lake, Minnesota 56671

Dear Mr. Petersen:

Thank you for your letter of September 11, 1992, returning
the corrected transcript of your testimony before this Committee
at our hearing on Indian trust fund management on August 12,
1992.

We will be pleased to add to the record the single page,
fhand-written accounting provided to the Red Lake Band in response
to the 1981 Tribal Resolution, and the listing of tribes and
individuals whose trust funds were transferred to Oak Park
Community Credit Union by BIA in 1984. We Will retain in the
Committee records the excerpts from the deposition of Mr. John

Vale in connection with the case of USA v. Mark Twain Bank -~
Kansas City (Civil No. 84-0380-CV-W-9). I believe your testimony

adequately covers the point for which you are offering this
excerpt.

I appreciate your participation in the hearing on this
matter and I look forward to working with you and the other
interested parties in seeking a solution to the trust management
problem.

Sincerely,

DANIEL K. INOUYE
Chairman
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September 11, 1992

The Honorable Daniel K.Inouye, Chairman
Select Committee on Indian Affairs
United S5tates Senate

Washington, DC

Dear Mr.

20510

Chairman:

At the request of Gerald F. Brun, Chairman of the Red Lake Tribal

Council,

I am transmitting the following additional infermation to

be included with the written testimony previously submitted to your
Committee, in conjunction with the hearing held on Rugust 12, 1992.

1.

Copy of the accounting for Red Lake Trust Funds contained
on a single, plain plece of paper, hand-written, received
in response to a Tribal resolution in 1981.

Copy of the listing of tribes and individuals whose trust
funds in the total amount of $7,75%0,205.63 were
transferred to Oak Park Community Credit Union by BIA in
1984. This was a bogus financial institution set up by
Michael PBegnaud, who was later convicted. {(Information
researched and obtained by Veronica E. Tiller, PhD.)

Coples of certain pages from the depesition of John Vale,
which was taken in 1985 as part of the BIA's attempt to
recover tLhe worthless investments in QOak Park Community
Credit Unlon, where he uses the term "administrative
expediency® to describe BIA's justification for
transferring all losses to the individual Indian Trust
Funds accounts. {Information researched and obtained by
Veronica E, Tiller, PhD.}

I have also enclosed the corrected transcript of my testimony

before the your Committee's hearing on Augquat

12, 199%2, with

corrections marked in contrasting color as Instructed.

Rad Lake Enterprises. Red Lake Sawmill, Red Lake Fishing Indusiry,

Rad Lake Bingo, Red Lake Builders, Chippewa Trading Posl-Red Lake & Ponemah

TRINAL CHINCIL
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The Honorable Daniel K. LInouye
September 11, 1952
Page Two

On behalf of the Red Lake Band of Chippewa Indifans, I thank you for
the opportunity .o present cral And wrltten testimony to the Select
Committee on Indian Affairs. If your Committee regquires additional
lnformation, or has gquestions on the materjal submitted, please
contact me at your earliest convenience.

Sincerely,

Y s

D. Michael Petersen, CPA
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THE FOLLOWING DOCUMENTS WERE SUBMITTED TO
THE SELECT COMMITTEE ON INDIAN AFFAIRS
FOR INCLUSION IN THE HEARING RECORD

Letter of June 24, 1991, from James J. Engel, Deputy
General Counsel, Baticnal Credit Union Administration, to
Charles Hughes, Acting Associate Solicitor, Division of
Indian Affairs, Office of the Solicitor, Department of the
interior, regarding insurability of BIA Indian trust fund
investpents.

Letter of January 3, 1992, from Roger A. Hood,
Assistant General Counsel, Federal Deposit Insuranca
Corporation, to Charles Hughes, Acting Associate Solicitor,
Divisien of Indian Affairs, Office of the Solicitor,
Department of the Interior, regarding insurability of BIA
Indian trust fund investments.

BIA summary of claims against BIA as of August 27,
1991. As of August 27, 1991, BIA listed claims of almost
$7.6 million. fThese figures do not include {1) oil and gas
interest income that has been accruing since November 1985
but has not been distributed to account holders, (2) the $1
million (plus) that went to Treasury as a result of the
limited payability provisions of the Competitive Equality
Banking Act of 1987 P.L. 100-86}, and (3} additional claims
against BIA.

Decision of the Cowptroller Gensral dated April 15,
1991, regarding the limited payability provisions of the
Competitive Equality Banking Act of 1987 (B-23%249). The
decision is directed to a matter involving the Department of
the Air Force but is relevant to an analysis of any claims
under the Act.

Status report and schedule of the office of Trust Fund
Management's Short-Term Projects. Project 2D, deals with
the status of the undistributed oil and gas interest and
project 2E. deals with the cancellation of IIM Treasury
checks under the limited payability provisions of the
Competitive Banking Act of 1987.

Memorandum from the Deputy Commissioner - Indian
Affairs, for approval of the Aseistant Secratary -~ Indian
Affairs, Department of the Interior, dated october 16, 1991,
setting forth policies regarding notification and
reimbursement to Indian trust fund account holders for
logges attributable to errors on the part of BIA or other
Department of the Interior surface management agencies,

becision of the Comptroller General dated March 25,
1991, regarding non-liability of the BIA for loss of
interest, even from losses resulting from the BIA's failure
to manage IIM investments properly.



220

' ﬁ —_— NATNAL O BNION ADMINBITRATION
ASHINGTON, DC. RO4SS

June 24, 1991

Charles Hughes
Ming Associate policiter
Diviaion of Indiap Affairs

of the Interior
Washington, DC 20840

RE: Canter Place Savings Credit Unlen
; Finanolal Servicea Credit Union
i Yionic Federal Credit 'miocn

Dear Nr. Hughes:

This latter se
Dnion Administra
you requested a
Share Insurance
vestnenta by the
Place Savi

vices Credit Uni
Credit Union ("%
vasthants ATIA
fully insured by
NCUA that the
uniona wers not
nade this
Finanoial gGervi

Backgraund
denig '

on ("NCUAR) to your latter.
(“NCUSIF® nlurabilit
u of Ind Atfalrs

it Onion ("Center P:lnot"):
{'rimnchl Servicas”) and

in thase 11
NCUaLIy, t rasains the

:|.1 insured by the NCUSIF,
‘M 'miﬂo

tmants BIA made in these )

P (Your Letter of Fsbruary 13, 1991)

as the response of the National Credit

In that letter

{deration of National Craedit imion

of ocsrtalin ine
n") in Cantex
Finangial Ser-
and Zionic Federal

e%), It is your position ﬂut tha in-
{d togamdit unlons wexe

osition of the
quidated credit,
The HCUA Board

in 1998 with regard to mu{- Place,

\

2icnio was pla mtothuimtenbthIMonmc,

1984. At t BIM had $5,104,263,47 an

deposit at

™
by

s
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Charles Rughas

m.zg. 1981
gionic in Individyal Indian Monies ("IIN®) and §5,881,724.91
in tribal truat +  On July 17, 1984, ths NCUA Dapartment
of Inaurancs int BIA that since no tribal investsent ex~
cesdad §100,000, BIXA tribal truat fund account was én-
ti.ra tg.ncus:r Howevar, the sane lattar informed tha
t tha rema n:lu Im noamt. which wan inveeted on a
1 basis, 4aia qualuy for more than $100,000 shara
UL aAnce oavu- lono:ltor of the Doplrtnat of
Interier, Prlnk appsaled tha arteent of In-
surance decision lluruh 12 :.us. The WCUA denled

tha appeal of the boptrhmt of Interior on Beptambder 8§,
19385, 1In dacid tha appeal, tha Board also &xpressly de-
tarsinad that theiBionic decision was also applicable I
insurability in other instances, namely the Centar Placs and
rinancial Bervios 1:lqu:ld.ut:lm. Mr. Richardson was notified
of the denial by ittlr froa Ros lrldh HCUA Board Sec~
retary, dated Bap 9, 1935 (anc Ths positien ot
tha ¥CUA regardimg Inl Atoounts vas c:gh md in a letter to
Donald Paul Hodel, Secretary of tha srior, from Robert M.
Fennar, NCUA Gansral Counsel, dated Decenber 4, 1985 (tho
*Dacanber 4, 1988 lettar®) (.mloc.d), which vas guoted in
your above-refersficad raquest lat

As of Pebruary 38, 1991, #3,047,968.57 in IIK funds have besn
returned ta the BEA in rets distributions to uninsured
sharehclders ., npther $49,563.41 1is avallable for distribu-
tion to uninsured sharshe ldtu, vhich includes parties cther
than BIA, The ob ar of gionig has not yet besn cancelled.

Rantar Place

Contear Place vas pleced into ligquidation by the NOUA on

July 8, 1985. At{ thet time BIA had $3,000,000.00 on deposit

at ter Place ih IIM agoounts. The :lmtor, ofrice of

Trust mpomihi tiu. m, sent a Weatern Uniom Mailgram to
- IV Dirsotor, on July 33, 1988, to

tast any dupoai Hion of Canter Place assats without notics to

te the Director, Qffice of Trust Responei-

datad 2, 1982 (mlud), atating

d’e deaision in gionic would a to BAIA
funds in Center Placy. On July 28, 1948, Tim o luan,

Associats Solicltpr, Division of Indian Affairs, sent a let-
denial of NCUEIF share insurance coverage of

counsel, responds
biliti..: w L
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Charles Hughes
Jme 34, 1991
Page 2

tha BIA IIM accouht st Cantar Place to Charlas W. Pilson,
Director, NCUA Office of Frograms, and Tom Buckman, Director,
NCUA Departmant of Insurance. !'hi- July 25, 1943, letter
referances tha 3ipnic appeal latter of March 13, 1988, but
doss not request pn appeil regarding Center Place. Mr. Engel
responded to Mr. Vollman anclosing & copy of tha NCUA
August 2, 1988, ter to birector, 0ffice of Trust Re-
eponsibilitiss, apd inforaing his that the NCUA Board ves
cennldering the matter on September B, 1938, No further cor-
raspondence was ived from the BIA regarding Center Place.

NCUSIP has raturnpd #$2,272,083.30 in IIM funds to BIA in pro
rata distributions to uninstred sharsholders. Tha Center

Placs charter wva

cancellad on August 17, 1989, and no funds
remain to be dist

iruted.

Financial Services waas placad inte liguidation by NCUA on Oc-
tobar 31, 1984, Rt that time, BIA had #2,560,000.00 in IIM
funds and $440,000,00 in trikal trust funds., As state in
1991 letter, con November 21, 1984, tha Da-
jance notifiad BIA that tha BIA tribal trust
fund account was jentirsly NFCUBIF insured, but that the pooled
 did not gualify for nore than $100,000
shars insurance doverage. . :
HEUSL? raturned 01,438,270.80 in ITK funds to BIA in pro rata
dietributions to pningured shareholdersa. The Financial per-
vioces chartar vay cancelled on May 18, 198§, and no funds re-
main to ba Aistr

Analysis

The position of the NCUA, sk stated in NCUA‘s December 4,
1988 letter to IfMterior fSecvetary Hodel, has not changed:

{W)e beliavd that BIA investments of IIN funds in
aredit uni ars not fully insured .... Tha
¥oUA‘m posiffion is essentielly thresfold. Pirvst,
Fadaral & insurancs for oredit union accounts
lies te accounts of panhers (those within
8 oradit Uniloen’s field of pembership) and public
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June 24, 1991
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r

unitsz., Indiyidual Indians are neither and thera-
fore 4o not ataly qulig.:or shars insurancs.
fscond, we question vhathar BIA has ths suthore
ity to invest any trust funde in credit unions,

1ic unit sbare insurance nppnu to "law-
fully invested™ fupds. Third, sven ividual
Indians could separataly qualltr for shnro insur-

ance, ths sthte of BIM's recordkesping is such that
it would be sibla to deternins the amsunt of
insurancs te|vhich ench would ha sntitled. Decem-
ber &, 1985 latter, p.1.

NCUA continues to] support tha reasoning in ths Decenbar &,
1985 lstter, HNHowkver, for your inforsation, each of thess
three points, with updated ¢itations and diacussion whaere
nasded, are » in this lstter,

In detarmining
unit iteelf, not
to BIA accounts
of the United St

l.hilit tha XCUSIF considars the publie
!oin'y. Tha requlation applicable
tes: '[. ach official custodian of funds
s lawfully investing the sams in a
!cdonny-insu.r aredit union eball be separately insured up
to $100,000." (X C.P.R. §745.10{(a)({1). As for tribal tl.mds
aceounts, icable regulatfon readat "EZach official
custodian of triljsl %ﬂl any Indian tribe (as defined in
Ssction 3(0) of fan Hnmi.nq Mt of 19?4{ mcmy
therear lawfully linvesting the sane in a fedepally-insur
credit union shall be upn-mly insured up to $100, ooo.

13 C.L.R. $745.1 .,“i )ﬁuﬂ: to part 745 ot the

NCUMA Rules and lations clarifiess this pesition:

purposes, ths official custodian of
tea pl'abuo unit, rather than the

publio \m:lt itsslf, is insured as the
agoounthol All funds belonging o a publ.tc

unit and by the sapa custedisn in ap in-

sured crediy unicn azre added thar anpd huund

to the $1004600 maximy, r. ass of the number

of lved and regardless of whsther the
tunds are in scoeunts locatsd in or cut~

side the » 12 C.7.R. Part 748, Appandix E,
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Jre 24, 1991

Charles Hughas ‘
Poge 8 |
|
:

A specific exunp ; r:r:imt to BIA accounts 1s inoludsd ax

Exanple 8 to to Part 745 of the NCUA Rules and
Regulations.
Quastion: the custodian of Indian tribal funds,
lawtully bt- 41,000,000 in an account in an in-
sured oredit: tnion on hmlt of 18 diffarent
tribesr the ¥ds of ths credit union ahowv that
no tribe’s 1 st axceads 3100,000, A, as offi=-

clel ocustodian, also invests 31,000,000 in the sans
credit union pn behalf of 100 individusl Indians,
vho are not p; sach Indian’s interast is

k is the insurance covaraga?

a
s unit, ths custodian of sach triba,

aven samea parson, is entitled to
separate ilnsurance for sach tribe (§745.10(a}(5)).
Since the it union’s records indicate that no
tr:l.ht has than #100,0D00 in the account, the

000,000 Vould he mny insured as 15 separate
1 eoo:h:s. If any one tribe had more than
$lo0, ooo inthrest in the funds, it weuld be ingured
oaly to $100,000 and any saxoss#® would be uninsured.

However, $1,000,000 invested on bahalf of tha
{individual ans would not be insured gincs the
individual ians sre neithar public units nex, in
the exampls, members of the oredit upjen. If A is
the custodian of tha funds in his eap-oit{ as an
offioial of ,atgzarmml pody that qualified as a

lic unit, the account would ba insured fox
100,000 1 $900,000 uninsured. 13 C.F.R.
Fare 748, iy B, Txaxpls 0.

The NCUA recantl aodi:hd its policy concerning tha t:
of shars insur npgulu of share mluﬂm a le,
Final Rulae, B8 « Reg 84 (¥ebruary 16, 1%s0}.
regulation statas, “1f ths Liguideting Agent of a :liquidnting
NQUEIF insured £t unien determinss that all or a porticn
of sn accountholder’s acoount ia uninsured, the acccuntholdar
shall bs so neti :I.Od in writing and ided with a car-
titicate of clall in the amount of uninsured socount to
snable ths aco older tc share in the of the
liguidation of cradit unien. 213 C.F.R. $745.201(b).
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Furthernszs, NCUA|{Pulss and Regulations now syplicitly parmit

an a
within 60 days 2
uninaurabllity.

tien on the £ilind

NCUA aven baforas
for in the Timan
forcemant Act of
60 day limit wus

(e.g., the fienlo

was notlfiad of

ceartainly ralaing

of Canter Place

clal Barvices, & .

uldated and thei
any adainjetrati
daniesd the insur.
Cantar Flace and
imsuc ham alread

fal Institutions Raform, Recovery
LOeY. ‘}

1 for denial of insurance covarags to be flled only

issuance of the initlal detarninaticn of
of insurance clsinss wma anforced by ths
he promulgation ¢f the regulaticn ,p,:c;:ded
. | b
12 U.g.¢. §1767(b}{6). Even though a
ot atrictly applicable in all instances
appsal vas mads alzost 8 months aftar BIA

he Aeanlal of lnsurance coverage in 1984),

an appeal alpost 6 ysars later in the case
d over & yesars later in tha oase of Finan-
er both credit unions hava besn fully lig-
charters cancelled, is far too late under
ractica, In anmy evant, as the NCUA Board

pllity of tha BIA IIX scoounts in Slonie,
inancial Servicea on Ssptember B, 1985, the
| baen dacided.

At the tina of XQUA’R originel denial of these insurance
Oleims,; the authdricy for BIL investwant of IIM funds in

arasdit unions w
the Decenber 4,
thitad Statas

not authorized suant to statute. Slnce

985 letter, Ssctian us2a of Titla 28 of the
Code has -not besn amended
ef BIA IIM fundsiln credit uniens.

to parpit lnvestaent
25 U.8.C. §1€ia.

For public unit 4c¢counts, the partinent seotion of the Ted-

sral Credlt Unle
{2) (A)
or in

Act resdst

Netwithstanding any limitation in this pct

slon of law ralating to the
urance avallable for the sccount ef

sitor or pembar, in the cass of » da-

who 9 ~-

, eEploves, or agent of tha United
orticial custedy of public funds and
the éame in a credit union in~

sured in achordance with this tiela}

(GJ an off loyss, or agent of Inainn
trive (as Eﬁﬁ.ﬁn Bection 3(6) of the Indian Fi-
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Charies Hughes
June 24, 1991
Page 7

nanaing Aot $f 1974) of agsncy thareof having of-
fiolal zust of tribal funds and llfﬂllh’.

same in & credit union insured in ao-
thie title; Bis account shall be in-
t not to axcesd $100,000 par

It continues to our position that BIA had no legsl authors
ity to invest od IIN in coredit unicons snd, tharafore, BIA
did net lawful vast such funds in the credit unlons and
such funds remain uninsured.

Racurdkeaning

NCUA Rules and lecions reguire that the scoount racords
of a oredit union aisclose the existencs of any ralaticnship
which may provide s basisz for sdditional insurance.

12 ¢.P.R. §745.2(0} (2). Arguably, the BIA 1IN acoocunts aid
discloss some relat ip. However, NCUA also requires that
tha dstails of relationship snd the interéest of ths cther
parties in the a Buat ba ascertaimabla aither fram the
oredit union’s r oY the records of & nebbar paintained
in good faith in the ragular course of business. Id,
The BIA, which vas not & nender in any of the credit unicns
in issus, was able to produce such documentation to tha
satisfaction of and still is not able to produca
such documettatign, nor has it made an attanpt te supply the
ation. PFurthermore, es atated in the
Dacanbar 4, 1985 [lettar, BIA was shown to ba incapable of

naking such a ing at the time its olaims for NCUBIF in-
surance vers nad

As tha regulati state, if this showing is not taly
asde, and the uuinthetrutminnmho dater-
mination, » t the Board to the trustes vith respact
to &all suah trus mts shall not excesd the hasic in-
sured amount of $100,000." 12 C¢.F.R. §745.2(4) {i=2).

our legal positipn vith to WMCUAIF inmirancs is reasen-
abla and gens with Federal Credit Union Act, qon-

m int: and NOUA Rulas and Requlations.
e, as NCUA Board axtanded its dsnial of NoUglp
insuranoe cover ef BIA 1IN accounts in Zienic to Center
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Charles Hughss

Juns 4, 19&

Pags &

Flage and Finanoldl servicos in 1948, there apa n¢ grounds

for BIA to appeal|[that detarmination to the NCUA Board. We
trust that you arptand gur positien.

Bincaraly,

: BNy
/ Deputy/Ganeral Counsel

Enolosuras
GC/WNECTnYy
£81IC 3000
910323
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Charles Nughes

Acting Ansoclato sélicitor
ofzica of the seli¢iter
Dopartment of ths fntaclor
Washingten, D.C, 0240

Dear ¥r. Rughes:

This letter pdrtains to geposit Insvrance doterminations
made by the Fedorall Savings and Tonn Insurance corporation (the
YESLIC*) for dccounts held by tha Bureau of Indian Atfajrs (lhe
riav) at Madnland Ravinge end roan ("Malniand®) and sun gavings
pnd Ioan {("suh®) on the behalf of savoral tyibos and various
frxigation and power cysteps, 1 apoluyite for the delay in
responding to the pptition on this watter which your office
uubnitted to the FIUC on Decanbar 27, 1990,

%he pstition apgues that the FEIIC erred in detormining Lhat
funds in the BIA acbounts wera uninsured. Tna FOLC may hot
consider thesa argupants on tholr warita, howvever, dua to the
fact that Lhe SIA did not £{ile yeguects for reconeideration
within €0 days from tha date of the original dsternfhations as
required 2 ¥R, §564,1{4)(3). Tha iniciel-ineurancs
doterminations by tho FSLIC were -dated Dacomber €, 1986 und
Febmarg 28, 3989 fpr Hainland and Sun respactively. Tho BIA was
informed that reguapts for reconsideration nust ba filed vithin
60 days from tho dates of the initial daterainations. The BIA
did not eompgowith this. A request faor reconsideration wvas not
riled until petition of Deccesboxr 37, 1990 was eubritted
almost two yearn after tha iniftial deternminations wore nade,

Undaer Seation 403 of the Financial Institutions Reforw,
Recovery and Inforcevant Act of 1983 (the *FINREA"}, tha FOIC, as
tha suocessor agenty to the FSLIC, e obliged te apply the
inguranos pogulationd of tha TELIC for tha acoounts Of sll
vavings asscolationd that vero put inte recelvavsh rier to the
enactivent of the ¥IRREA, Both Kainland and Sun fall Into chis

catagoxy.

Tha FALIC {nwwranca ragulstions provide that if an
sgavwsitholdar doeo Mot file a e t tor xeconsideretion within
60 days, any objection to the ociginal detsruination by the

acconntholder is walvod. 13 C.P.R. ¢304.1(28)(3}¢iv). Tha



2

regulations further provide that fallure by an acvountholder to
file a Tequest for rjconsideration shall constitute a fatlure To
exhauat ite adwninintintive renedios and, due to ruch falluro, Lhe
inteial insurance detwraination ehall ba decmed €o have been
scoapted by the accolintheldar. u33-0-F.Re 4864 . 1{4) [8000) {1145,
Accoerding to the requjationo, this neans that tha acceuntholder
in preajuded frow saebking judicisl vevicw of the FSLIC/A
lpanrance deteimination, 12 C.F.R. §564.1(4)(5).

T must Lhoreford convlude that there s no basis for tha
FOIC o reconsidar tha original insurance detarninations made by
the F3lIc for ths BYh wocounts with Mainland and sun. oOnen
again, pleasa pardon’any inconvanionce that might hava baen
caupaed By the dslay potvean the original ditplgch of your
petitlion and our rusponsa Lo it.

sincerxely,

DBy (7. ffood’

Roger A. hood
Mmaistant Goneral Counsel

cet  Me, David Moran
papartmant of iHe Intericr
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BUREAU OF INDIAN AFFAIRS
OFFICE OF TRUST FUNDS MANAGEMENT
INCIAN TRUST FUNDS
CLAIMS REPORT
AS OF AUGUST 27, 1991

SUMMARY OF CLAIMS CATEGORIES

Sa——

CATEGORY 1. Claims Filed With the Solictor’'s Office $ 157027521
CATEGORY 2. Losses Invotving Financial Institutions $ 6,022.889.80

TOTAL BOTH CATEGORIES $ 7.533,16501
Sources of data; OOl Office of the Solicitor

BIA Office of Trust Funds Management
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BUREALU OF NDLAN AFFAIRS
YFFICE ©F TRUST FUNDS MANAGEMENT
NOLAN TRUST FUNDS

CATEGURY #1 CLADMS FILED WITH THE SQLICTTOR 'S (FFICE

R e R N N L e L

Aren Fured Ao Crwener A i Dy 100 Dutx Lowm Age
Occurmed Tays

1 abuqucrque Tnbat Tace Pusble 325015000 Pet Capis dilnbulion ovarpaymen wn QT402.90 438
185 & 1999 Tnabe hav requeted
overpuyomre bt remorsd Fredd
Sohcilon's opiruon requened 712390

Y Bihnage o A Robinson $24.%00 00 Clum fited with the DOl Boscd of 081543 W%
indpun Appesis for funds resncued by
the Sup rinienders of Fon Pecx
Agency. Poplar, T

} Easmern Tobal Pe o s o W00 00 Clam filed wuch U 5. Clsime Cown 10-24-90 L1h
- Muen for loss of princapal wnd wasres from

e pormamnent posron of S Maine

Indin Cluime Sealement Act.

4 Minneapohn Trbal Red Lake 447,000 00 Clwm #3180-871. Musmanagemend of QT4 190
Funds Cum m final sagen of
Seulement.
1 Muskoget ] loseghirm Bomen 3 1813 13 Royalty Payments disbhursed afier SR 1612
Estan Accr. Owner's desth. Checka cashed

by Migce. Solinor sasisling BIA in
olectung from Nw.e.

& Seramemo ™ Larry CHinger 5 36.602.06 Plasnkif¥ in s snon sikeges breach 01-059-99 589
af rust on he pan of the B.LA, for
shownng te RS 1o collory wxas
impowd on wkéres from lessehold-
revanee invesmens. Dicovery i in

PIOgrTs.

TOTAL FOR CATEGORY £1: }1,370275 1
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ATTACHMENT A
Page 2 of 2

FOOTNUTES

. LIQNIG HO nterest accruals calcubaced ot time of clomcn dus 80 mbay vanable wneres mted Twentv-coghs 128 Coenuficates of

Drepont (CD'0) involved Mo dividends declered by «umibiton 1 the firm quarter of E984 Seves liquidéuon paemenis
teceived towllog $2.048,456 70, bun o othr wrumedisie liquidauon payme e hkely

- IINANCIAL  Mow meoent liquidaton paymen made on 317 86 Naucnsl Credu Uneon Agsce ison ndidied I wob L pavoeni

CENTER MLACE [nvoluntary hguadstvon on 7.-8-85  Mod recam paymem of $4% 119 59 receved 6609

Lwu Credit Uruon did oot <lome  Board of Dirrifors choae not so declare dividends. Omly principsl amounc was rerurned 1o
BlA.

QAK PARK ~ All recovends have been theogh court scton.

SUN SAVINGS. Mo dtient pavenent of $13.409.00 teceived 1-4-%1  Dowtnfid of any further Liquidaton of pssete.

. MAPRMLAND., Mos recem paymem of $10.207.77 mceved 3-890, Doubiful of sany furthee liquidation of yamets.

LIBERTY Mow recend pavment of $104 64 received 1-25-91  Pending furdhee liquidation.

All Credit Urdon sceourts Lised are being reviwsd by e Fiekd Solickoes Office.
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Comparolicr Generyl
of the Unlted Statm

Washingtan, D.C. 30548

Decision

Matter of: Department of the Air Force--Claims on Checks
Subject to Limited payability Provisions of
Comperitive Equality Banking Act of 1987

Fila: 8-239249
Date: April 13, 133])
DIGRST

1. An agency may, in issuing replacement checks for pre-
effective date Checks ganceled under the provisions of Public
Law 100-86, charge the original appropriation that supported
the cbligation to the extent funds remain available.

2. Availability of funds is subject to the new account
clesing procedures enacted in the Nationhal Defense
Authorization Act, Fiscal Year 1991, Pub. L. No. 101-510.

DECISTION

This is in response Lo & reguest for an advance decision from
the Deparcment of the Air Force (Department) on the proper
funding for payment of valid claims presented on checks issued
prior to October 1, 1989 and thus subject to canceilation
under the provisions of Puklic Law 100-86, § 1003, 101

Stat. 658 (1987;.

BACKGROUND

The Competitive Equality Banking Act of 1%87, Public Law
100-86, § 1006, 101 Stac. €59 (1987), amended 31 U.5.C. $§
3328 and created a new section 3334 to establish time limits
on the payability of government checks. The new section 3334
provides chat: .

*{p} Chacks issusd before effective date.--{1) Not
later than 18 months after the effective date of
thig section, the Secretary shall identify and
cancel all Treasury checks issued before such
effective date that have not been paid in acccrdance
with section 3328 of this title.

* (2} The proceeds from checks cancelled pursuant to
paragraph (1) shall be applied to eliminate the
baiances in accounts that represent uncollectible
accounts receivable and other costs assoclated with
the payment of checks and check claims by the
Department of the Treasury on behalf of all payment
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cercifying agencies. Any remaining proceeds shall
be deposited to the miscellaneous receipts of the

Treasury.

{z) Mo affect on underlying obligation.--Nothing in
this section shall be construed to affect the
underlying obligation of the (nited States, or any
agency therecof, for which a Treasury check, was

issued.,”

The Department is concerned about how to properly fund claims
for payment of the underlying obligation to potential payees
of pre-effective date canceled checks, The Departmenc
suggests that since the 1987 Act entitles Treasury to the
proceeds frem cancellation of pre-effective date checks, the
underlying obligarion to the payee can be legally satisfied by
charging the original appropriacion.

The Treasury’s implementing regulations provide that afcer
October 1, 1990, Treasury will no longer settle claims on
unnegotiated checks issued prior to the effective date of the
Act.l/ Treasury Financial Manual, Bulletin No. 9%0-03. The
regqulaticn aiso states that if such claims are presented to
the agency responsible for the underlying cbligacion after
Cctober 1, 1930, “[d)ecisions as to the payee’s entictlement
and the source of funds for settlement are the agency’s
responsibility.” Id. Treasury officials have told us,
informally, that cthey have been advising all agencies that
their ipnterprecacion of the ActU requires agencies to seek
supplemental appropriations to pay any claims on pre-effective
date canceled checks submitted for payment. We conclude that
the original appropriation may be charged to the extent funds
are available. The availabiliry of funds is subject to the
new account clesing provisions contained in the National
Defense Authorization Act, Fiscal Year 19%%1, Pub. L. 101-519,
§6 1405, 1406, 104 Scat. 1675 (1%%0).

ANALYSIS

Sased on our examination ¢f the statute and its hiscory, we
conclude that an agency may, in issuing a replacement check
for canceled pre-effective date checks, charge the original

1/ According to section 1006 of the Act, the amendments made
by the Act were to become effective 6§ months after the date of
enactmeant or on such later dace as the Secretary of the
Treasury prescribed by regulation. On February 8, 1988, the
Treasury set October 1, 1989 as the effective date. 53 Fed.

Reg. 10366,

2 B-239249
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appropriation that supported the cbligaticen to the extent
funds remain available in that appropriation,

First, the statutory language is unequivocal in stating that
the underlying obligation of the United States for which a
Treasury check was issued remains unaffecred, 31 U.5.C.

% 3334ic); see also H.R, FRep, Mo, 261, 100th Cong.. lst Sess.
188 1987); 132 Cong. Rec., E300-301 (daily ed. Feb. 6, 1986}
tstatement by Rep. Wylie introducing criginal limited
payability Billy., Thus, the obligation of the government to
pay and the entitlement of the payees remains unchanged.

seccnd, alchough the specific moneys backing the checks are,
by law, diverted for another use, only those monays are
shifrea. 7The underly:ng obligations for which the checks were
lssueq remain walid.2/ Thus, sheould claims be submitted under
those cbligations, the original appropriations charged miy be
used t2 support the replacement checks.3/ Of Course, in the
event Tnat the criginal appropriation contains insufficient
funds <o cover checw clailms presented, an agency would have no
cnoice cut o seek an appropriation to ligquidate the
underiying ~oligaticon.

The recently passed National Jefense Ruthorjization Act for
fiscal year 1991 (Auchorization ACt) provides new procedures
for closing expired accounts. Pub. L. No. 101-510, §& 14905,
104 Stat. 1485, 1675 ¢1990). These account closure provisions
affect the availability of obligated and unobligated balances
to support replacement checks liquidating the old obligations
in fixed accounts.i/

2/ We note that the provisicn which states that the
underlying cbligation of the United States reamains unaffected
preserves a c¢laim for payment but does not reasurrect claims
that are otherwise unenforcable.

3/ In your lerter you express concern that issuing a
replacement check might be congidered double payment of an
obligation. Since the original check was cancelled by
operation of law, and the issuance of a replacement check is
required (assuming the original obligation is still
enforceable}, certifying and disbursing officers are not
making double payment. To avoid the appearance of doubla
payment, it should be noted in the agcounts that the first
check was cancelled and issvance of the second check was
required by Public Law 100-86.

s

4/ Fixed accounts are appropriation or fund accounts with
balances that are available for a definite period of time.

3 B~-239249
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In brief, che Authorization Act conta:ns rules for clesing al!
appropriation accounts (for boch defense and civilian
agencies) after certain time periods. What follows is a brief
discussion summarizing the new rules regarding the
availabiliecy of fiscal year accounts for payment of all pre-
affective dare {Qcrober 1, 1%89) rcheck claims.

For fiscal years 1989 and 1990, obligated and uncbligaced
account palances are carried in expired accounts for S fiscal
years uncil September 3¢, 19%4 and 1995, respectively.
Payment of old balances that are canceled after the S-year
pericd may be paid from current appropriations made for the
same deneral purpose subject to a limitarion ©of 1 percent cf
the annual appropriation for the account prescribed by 31
U.5.C. § 1553 (b} (2). Specifically:

--For annual accounts, the limitatjon is 1 percenc
of the annual appreopriation for the account, not
*otal budgetary rescurces.

=-For mulciple year accounts, the limitation of
1 percent applies to all the appropriations that
have nat yet expired for obligaticnal purposes.

Thus, if a valid check issued in fiscal year 1989 is presented
for payment it may be charged to the fiscal year 1989
appropriacion expired account up until September 30, 19934 oo
the extent funds are available in that account. Thereafter,
the claim may be pald from a current appropriacion availlable
for that same purpose up to the 1 percent limitacion.

For checks issued in fiscal year 1988 and earlier, the
complizated transition rules for the new account closing
procedures apply- In this regard, OMB Circular No. A-34,
Parct XI as added by OMB Bulletin No. %1-07, Januvary 17, 1991,
gives specific guidance on pre-1988 account availabllity. In
summary, however, we note that amounts transferred to "M®
accounts before September 3¢, 19%0 remain available for
obligation adjustment disbursement uncil September 30, 1993,
Thereafter, all obligated balances in "M" accounts-are
canceled. PFayments on claims that come due after

Seprtember 30, 1993 may be made from unexpired/current
apwropriacions available for the same purpose so long as no
more than 1 percent 0f the unexpired appropriation or the
unexplred balance of the original appropriarion, whichever is
less, is used to pay canceled balances.

Any balances in the "M accounts that were more than 5 years
old {accounts that expired at the end of fiscal year 1983 and
prior) were canceled and withdrawn on March 6, 1991 under the
transition provision of the new account ¢losing procedures.
Any obligated balances that have been in the "M" account for

4 B-239249%



239

more than S5 years must be canceled at the end of Seprember 30
of each following year. This applies Lo accounts that expired
at the end of fiscal years 1984 through 1988. For-example,
for accounts that expired at the end of fiscal years 1%84 and
1985, obligated balances must be canceled at the end of
September 30, 1991, and Seprember 30, 1392, respeccively. Any
obligations related to these canceled balances may be paid
from unexpired/current appropriaticns, subject to the
limitations stated above,

All unobligated balances in the mergei surplus authority were
canceled on December S, 19%9%0. Thus, all unobligated balances
that expired at the end of fiscal year 1988 or prior fiscal
years no longer exist and cannot be considered as available
funds.

Again, OMP Circular Ne. A-34, Part XI, as added by OMB
Bulletin No. 21-07, should be consulted {or decailed guidance
on aceount ¢losure. We nete that older obligations, related
Lo canceled accounts that cannot be paid with current
unexpired appropriations because the above mentioned
l.mitations have been exceeded, would require specific
legislative authority (i.e., reappropriations or supplemental
appropriatioens) from the Congress.

iz .

Comptroller General
of the United States

5 B-235249
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AN —

. . PEDE N —
United States Department of the Interior 4000 amm—m
A —
OFFICE OF THE SECRETARY _"'"—= -
WASHINGTON, D.C. 20240 -
OCT 16 199
Memorandum
To: ‘Assistant Secretary - Indian Affairs
- From: Deputy Commissioner - indian Affailrs m
Subject: Policies Regarding Notification and Reimbursement to Indian Trust Fund

Account Holders for Losses Aftributable 1o Bureau Errors

| request your approval of a new policy relating to notification and reimbursement to
Indian trust fund account holders for losses attributable {0 errors on the part of Bureau
of Indian Affairs (BIA) or other Department of the Interior {DO1) surface management
agencies.

As you know, a loss policy has been under review for some time, A breakthrough on
refease of this policy occurred late in July, when at a meeting on the Reconciliation
Project representatives of the BIA, Adhur Andersen & Co, the Depariment, the Inter-
Tribaf Monitoring Association on Indian Trust Funds, and the General Accounting
Office fashioned agreements to a number of unresolved issues impacting notification
and toss reimbursemneant for trust fund account holders.

Comments on this policy have been received, considered, and as appropriate
incorporated info the document from a number of interested external groups. This
includes the inter-Tribal Monitoring Association on Indian Trust Funds, the Office of
Management and Budget, and the General Accounting Ctfice. it is my conclusion that
vie are now ready ‘o releass BIA'S new policy un notification and losses.

Attachment 1 has been prepared to highlight the major {eatures of the new policy.
Upon your approval these policies (plus the appropriate BIA promulgation language)
will be publisbed in the BIA Manual and distributed BIA-wide. | am 1old that this



243

process will entalt about three weeks from the date of your approval, Upon your
signature, | will direct the appropriate staff 1o incorporate the loss and notification
polloy into the BIA Manual,

i recomnmend that you indicate your concurrence by signing at the designated point
on this memorandur.

Attachment __

g Mgﬁaﬂh
FREREVED [ DATE

Assistant Secretary - Indian Affairs
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POLICIES REGARDING NOTIFICATION AND REIMBURSEMENT TO INDIAN
TRUST FUND ACCOUNT HOLDERS FOR
LOSSES ATTRIBUTABLE TO BUREAU ERRORS

Policy Statements.

Notificatien, It is the policy of the Bureau of (ndian Affairs (BlA) to notify Tribal, Alaska
Native and individual Indian trust fund account holders of losses te their respective
accounts attributable to BIA or other federal government agency errors.
Reimbursement. it is the policy of the BIA to reimburse Tribal, Alaska Native and
individuzl Indian trust fund account helders for losses to their respective accounts
attributable to BIA or other federal government agency errors as provided in the
implementing framework descibed below. '

Definition o'f Trust Funds Loss.

A trust funds loss is defined as, in the case of Tribal and Alaska Native Corporatien
accounis, an amount (principal and/or interest) that has been lost as a result of an
errer by the Bureau of Indian Affairs or another federal government agency, In the
case of Individual Indian Monies (lIM} account holders, a frust funds loss is defined as
an armount (principal but not interest) that has been lost as a result of an error by the
BIA or another government agency. Because the law regarding the investment of IiM
does not require the payment of interest on (IM accounts, the BIA is not liable to [IM
account owners for loss of interest. See Attachment 1, Comnplroller General Decision
Nurmnber B-243029, dated March 25, 1891,

The logs may result from any one of the following;
1, Mathernatical mistakes;
2. Mistakes in the application of accounting principles;

3 Oversight of facts that existed at the time the ransactions were recorded
by the relevant Bureau accounting office;

4, Misuse of facts that existed at the time the transactions were recorded
by the relevant Bureau accounting office:

5. A change from an accounting principle that is not generally accepted to
one that is generally accepted,
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Notification and Loss Documentation Procedures.

when it is determined that a tribal or IM account holder has or may have incurred a
loss of funds held in trust by the BlA, the BIA's Office of Trust Funds Management in
Albuquerque, New Mexico must be notified within 24 hours by telephone or telefax of
the identification of the loss by the relevant Agency or Area Office. Similarly, in the
case of a 1058 determined to have occured within the immediate operationssof the
Office of Trust Funds Management, the relevant Area or Agency Office will be notified
within 24 hours by telephone or telefax of the igss, by the Office of Trust Funds
Management. The Office of Trust Funds Management will follow the relevant
procedures detailed below in notifying the cognizant Agency or Area Office.
Motification and oss documentation procedures are equally applicable in the event a
possible loss is identified or orignated by a tribal or HM account holder. However, in
the event of a telephonic or written contact regarding a possible (0ss originated by an
account holder, the servicing Area or Agency Office will arrange a meeting or personal
contact with the affected account holder to develop the specifics and necessary
documeniation of the possible loss.

The relevant Area Accounting Ofiice shall, {or tribal losses as defined above that
cannot ba corrected within the month the loss occurred, be reguired {0 compute the
interest (earned or unearned) related to the loss and submit both the principal and
interest amounts to the Office of Trust Funds Management as described below. The
Office of Trust Funds Management is available to provide specific guidance to the
relevant Area or Agency accourding staff regarding the calculation of lost interest,
including the definition of pertinent rates and time periods to be used.

For iM account holder losses, the relevant Area Accounting Office shatt submit the
principal amount to the Office of Trust Funds Managment as described below.

The cognizant Agency or Area Office, must, as soon as possible but not later than 10
working days of the discovery {1) forward a written notice of the basic facts
surrounding the matter with a status of the action being taken to gather the relevant
documentation and projected time {rames for accumulation of that data, or
alternatively, (2) forward copies of all relevant documentation supporting the
computation of the loss, and related background information, to:

Chief, Policy, Analysis & Evaluation
Office of Trust Funds Management
505 Marquette, N.W., Suite 700
Albuquerque, New Mexico 87103
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The Office of Trust Funds Management will review the documentation, and, as soon as
possible but not later than 10 working days of receipt of the documentation, forward
to the criginating Area Office a written notice of concurrence with the classification of
the computed amount as a loss, or alternatively, what action is being taken and the
estimated time frames that the action will require. i, however, the Office of Trus
Funds Management determines the amounts to not be properly identified ag a loss,
that Office will forward, in wiiting, 1he reasons for non-acceptance of the loss
classification. This communication will also include instructions as to the proper
accounting treatment and disposition of the transaction.

The cognizant Area Office is then responsible for written notification to the relevant
Agency Office of the determination by the Office of Trust Funds Management, with
copies to the Office of Trust Funds Management.

As soon as possible, but not later than 10 working days of receipt of written
notification by the Office of Trust Funds Managemert of concurrence with the loss
classification and amount, the originating Area or Agency Office must notify the
account holder in writing, an furrish a copy to the Cffice of Trust Funds Managemerit.
The notification should include: (1) the amount {if known), (2} any relevant
background information explaining the circumstances and facts concerning how the
loss occurred, (3) any action being taken to reimburse the loss; and {4) the name,
telehone number and office location where an account owner may make inquiries.

Reimbursement of Losses,

Compiroller General of the United States procedures authorizing the use of
appropriated funds, where available, shall be utilized where applicable to reimburse
tribal and M account owner(s) for losses.

- Every effort wilt be made to reimburse account holders within a reasonable period of
time, consistent with available funds.

The Office of Trust Funds Management will prepare an annual estimate of loss
reimbursement requirements for the ensuing budget year and forward that estimate by
May 1 {with an update of the estimate furnished on August 1) each year to the BIA's
Division of Program Development and Implementation for consideration in formulation
of BiA’s annual budgets.,

Trust fund losses will be reported in writing by the Office of Trust Funds Management
1o the Deputy Commissioner of Indian Affairs and the Division of Program _
Develecpment and Implementation monthly, and also summarized and submitted to the
Deputy Commissioner of Indian Affairs and the Division of Program Development and
implementation in a Fiscal Year Report of Verified Trust Fund Losses for each fiscal
year, by December 31 each year,
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Responsibilities.

it is the responsibility of ail BIA line and staff officials to execute this policy in carnrying
out the BIA's Indian trust responsibilities to Tribes, Alaska Natives and individual indian
members.

Varigtion from these procedures and time frames will be permitted only in extenuating
circumstances or unique situations invoiving, for example, a requirement for additional
poficy research and review at the Deparniment of the Interior level, receipt of
documents, or iegal review by the Department’s Office of the Solicitor, Those
instances must be documented by the Office of Trust Funds Management, which will
keep an annotated log of all reported losses and their ullimate disposition. Such
variations shall be documented and submilted to the Director, Office of Trust Funds
Management.

Noncompliance with the procedures set torth in this policy shall be identified and
reported to this Office for appropriate action.
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Camptrolier General
af the Unlted States

Washisgwn, D.C. 20643

Decision

Matter of: Liabllity of Bureav ¢f Indian Affairs for
Interest on Individual Indian Monles

Tile: B-243029
Date: March 25, 1991
DIGEST

Bgcause the law regarding the investment of Individual Indian
Monias (I1IM) does not require the paymeni of 1nterest on JIM
accounts, the Bureau of lndlan Affairs {Bureau) 1s not llable
to 1IM account owners for loss of interest., even Lhat
resulting (rom the Bureau’s failure to manage IIM investmefts
properly. The Bureau and tribal representatives should seek
legizlative setrlement of any such claims.

DICISICN

The Acting Deputy Commissioper of Indlan Affairs has requested
an advance decision on the propriety of paying Individual
indian Monies (IIM) aceount owners interest lncome that would
have accreed to their accounts but did net because of the
Bureau's managernent of those accounts. In 1938, the Buresu.
asting under authority ef 25 V.3.C. § 1623 (section 162a),1/
initiated its practice of investing ITM funds. Bureau
panagement and accounting practrices, however, may have
resulced on ocgasion ipn IIM account ewhers 1osing interest
inceme. Nevertheless, judicial preccdent 1s unequivocal that
because saction 1624 does not reguire the payment of integesc
of IIM accounts, the government Is ool liable to acceount
owners for any loss of interest,

1/ BSection 1622 authorizes the Secretary of tne Interlor to
deposit funds held in trust for the benefit of individual
Indians, as well as tripal funds, in banks that will pay a
reasonable rate of interest On the deposit, and, if he deems
it to be in the best interest of the Indians, to invest such
funds in any public-debt obligations of the United Staces ancg
in bonds, notes or other obligations that are uncencitionally
quarantegd by the United Statgs.
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BACKSROUND

In 1989, the Bureau, trustee of Indian funds held by the
United States, 2/ determined that lt could manage the fund:
more efficiently and at less cost To the government by
procuring certain financial services from the private sactor.
See B-236146, Max, 13, 1990, The Congreas haa inatructed the
Bureau to recencile all Indian accounts before transferring
any funds te a privats bank. Pub. L. NHo. 101-312, 104 Stac.
1915, 19%29=30 (199%C); Pub. L. No. 161-121, 103 Stat. 701, 714
{1989). See also B=236145, Mar. 20, 1990. Representatives of
a number of !ndian tribes have suggested that the Bureau, as
part of the reconciliatien &ffore, should calculate and
identify on financial statements for each IIM account the
interest chat 1IN account owners may have lost over the years
as a4 result of the Bureau’s management and accounting
practices.

According to the Bureau’s Office of Truat Funds Management,
trhe Byreau, at the end of fiscal year 1990, maintained
approximately 288,000 IIM accounts. Office of Trust Funds
Managemant, “Investmant of Indian Trust Funds, Fiscal Year
1990% 3. IIM accounts were originally intended for legslly
incompatent adults and minory witheout guardians. Deparcment
of interiecr, Qffice of Inspector Genmral Report No. B¥=117,
“Selected Aspacts Of Indian Trust Fund Activities, Bureau of
Indian Affairs" 21 (Sept. 29, 198%). Today, the Bureau alse
maintainy IIM accounts for adults receiving income from a
trust rescurce, such as oil and gas royalties. {(For example,
The Minerals Manageament Service, after collecting cil and gas
royalties, pays the Bureau, who deposits the amount in the
appropriate IIM account.) Office of Trust Funds Managemant
raport at 4. Tha lnspector General has described the Bureau's
11K operaticn as a “large quasi-banking system.“ Inspector
General report at 7,

According €0 Burwau oOfficiala, the Bureau, in 1338, decided
that all IIM funds would be invested and directed its Agency
Qffices to do 30 in 3 manner consiatent with section 162a.
Since 1966, tha Bureau’s Branch of Investment in Albuquarque
has poolad all IIM accounts for investment purposes. The
Buzeau allecatas interast earted on the investment pecl to
individusl accounts. See generally, Office of Trust Funds

2/ The Secratary of the [Nterior, responsible for the
management of Indian affairs (ses 43 U.S5.C. § 1457; 25 U.S.C.
§§ la, 2}, has delegated authority for management &f indian
trust funds to the Assistant Secretary for Indian Affairs, who
carriea out thia responsibilicy throuwgh the Bureau.

2 B=243029
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Management report, supra; Inspector General report, supra.
Tribal representatives suggest that there are many instances
where the Bureaw has failed, elther because of neglect ¢r by
dacision, teo invest some I[IM funds, and nas deprived account
owners ©of tha possibility of cumulative earnisngs c¢n interest
inceme by failing te -ecord interest income properly or to
credit an account owner with interest earned. TFor example,
the Bureau has not calculated intersst on ¢il and gas
royalties since Nevember 1985, although such funas are
invested as part ¢f tha IiM pool of funds; the Bureau awaits
the developnant and implementation of a system that will allow
accurate calculation and distripution of sucn interest.
“Meanwhile, acceunt owners loge the opportunity to Ilnvest this
“interestc.

The Inspecter General recently concluded that because of
inaccurate financial records, poor accounting processes, and
inadequate management and controls, the Bureau’s investment
decisicns are net credible, ang criticized the Bureau for
failure te recognize investment 1osses, among other things.
The Inspector General discussed one instance where the Bureau
lost at least $3,9 millien In IIM principal as a result of
investing in financial insticutions that failed. Inspecter
General report at l2. The Inspactor Ganeral computed interest
of $3.8 millien that would have Leen carned op the unreceversd
funds as of April 20, 1989%. Id. 7Tne Ingpecter Gereral
menticned other instances of losses of funds and uhearned
interest income as well. He pointed cut that "scmetimes the
Bureau was responsible for the leosses . . ., and other times
the losses ware beyond the Bureau’s control.” Id. at 1l4. The
Inspector General noted that 1n situations such as chis, the
Pepartment’s Scllcltor has determined t¢hat the Bureau is not
liable for lost interest; the Inspector General, citing the
Bureau’s fiduclary responsibility, coficluded that “decisions
must be made regarding the Bureau’s liability.™ Id.

Arthur aAndersen and Company, in its May 195C report of its
audit of Indian trust funds, noted lnstances of misposting of
receipts and untimely intermst distributions, and found, alaso,
that the Bureay has not identirfed the ultimate acéount owners
of some !IM balances. Arthur Andersen & Co., “Tribal and
Individual Indian Monies Trust Funds; Financlai statements as
of September 30, 1982 and 1988 8, 1S (May 11, 19%0).

Ngither the Bureau, tribal reprasantatives nor I1IM account
owners are in a poaition at thisg time to calculate with any
degree of certainty estimated loss of interest, or aven to
identify, ror example, thoSe accounts Or parts of accounts
that ware not invested, ovar what peried of time the Mureau
may have failed to invest particulsar IIM funds, oF when
interest income may not have been posted properly.
Navertheless, in response te the tribes’ queries, the Bureau

3 B-243029
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nas agreed to instruct the accountants undertaking the
reconciliation te calculate peossible iost intarest, see the
Bureau’s Request for Proposals, part 1, para. &, tec. 20,
1990; the success of this effert will depend, of course, on
the existeance and availabilicy of account records and other
nistorical evidence.

The Bureau’s Actlng Deputy Commissioner, in the meantime, asks
whether tha Byresu, 43 a geheral matter, is liable to YIM
account owners £0r lost inpterest, and, if 3o, how the Bureau
sheuld properly recerd such liabllicy. He notes that in a
1986 decision, we concluded that the United Stat¢a is not
ilable for interest on Il1M accounts. 65 Comp. Gen, 333, 540
{15861 .

LISCUSSLION
Liabjlicy for Loss of Interest

Fedegal courts have long held that the United States is not
liaple for intereat unless it has consented te the payment of
interest. In a 1386 decisien, the Supreme Court explained the
derivation of tha rule. Library of Congfess v, Shaw,

478 V.S, 310, 314-17 (19883, EngLish common~law courts viewed
interest a3 a pehalty separate from damages onh the

substantiva ¢laim, and thus c¢reated a separate cause of action
Yo0r the recovery Of ilnteyest, Pecausa ulder Unlted States
law, the federal government, as soverelign, is immune from suit
in the absence of 1ts consent., American ¢ourts, adepting the
English commen law view cofcerning the recovery of interest,
concludéed that a claimant against the governmant cannot
recover jnterest uniess the government has waived its immunity
frem suit in this regard. Id.  “[Albsent a statute expressly
providing feor the peymant of interest, separate from a gensral
walver of immunlty to suic, the United States is immune from
an award of interest as damages.” Hhite Moyntain agache Tribe
of Arizena v, Ynited States, 20 Cl. Ct. 1, {1 I8
Courts construe walvera of sovereigh immonicy strictly in
tavor of the United States:

“{T)here can be no consent by implication orf by use
of ambiguous language. Nor canh an intent ¢n the
part of the fremers of a siatute . ., . to pezmit the
recovery of interest suffice where the intent is not
tranglaced inte affirmative statptory . . . terms.”

United States v. New York Rayon Importing Co., 32% U.5. 654,
€59 (13477,

Judicja)l precedent is unrelenting in ies application of this
rule to TIM Tunda, Cougts have consistently held thae
section 162a does not constitute & waiver of sovarelgn

L] B-243029
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immunity because, quite simply, it does not require the
payment of interest. See, e.g., Rogers v. unlted States,
87T ¥.2d 1550, 1556 ¢red. Cir. 1969) There is no contracet,
traaty or Act of Congress . . ., that expressly, or aven by
implication, provides for the payment of interest. . . .");

United States v. Gila River Pima - Maricopa Indian Community,
586 r.2d 209, 216 (Ct. CI., 1978) ('no statute exists requiring
interest to be paid on ‘Individual Indian Mohey® (IIM)
acgounts. . . ."); Whive Mountain Apache Tribe of Arizonas,

20 €1, Ct, at 384 ("The svatute cdoes not expressly manclate

. payment of interesc . ., .").

With regard to IIM accCounts, section 162a states:

“rhe SeCretary is ., . . authorized . . . to deposit
in banks . . . the funds held in trust for the

benefit of individual Indian3: Provided, that ne
indivigual Indian money shall ke deposiced in any
pank until the bank shall have agreed Lo pay
interest therech at a reascnable rate ..t
Frovided further, that the Seécrétary . . ., if he
deams it advisable and for the best interest of the
Indians, §31 invest the trust furdds of any . .
individual Indian in any puplic-debt obligations or
the United States and in ary bonds, notes, or other
onligations which are uncond;tionally guaranteed

. by the United States. {Emphasis added.)

Compare with 2% U.5.C. § l€la, as originally enacced, which
constituted a waiver of immunity with regard to tribal funds:
"All funds . . . held in trust by the United States . . . to
thu credit of Indian tribes . ., ., shall bear interest at the
rate of 4 per centum per Anpum.® (Emphasis added, }3/  See,
g, Cheyenne-Arapahe Tribes of Indians of Oklahomz v. Unired
tatos. 12 F. {Ct. Cl. 15/5); Manchester Band of Fomg

fndians v. United States, 363 F. Supp. 1238, 1243-48 (N.D. Ca.
9?3]

In White Mpountain Apache Tribe of Ariiona, the Claims Court
examined Judicial precedent and found no way around tha rule
against payment of interest. Ten years aearlier, tha court
noted, the Court ¢f Claims had suggasted that the Bureau'’s
obligation undex section 162a, if any, te invest I[IM funds in
& prodyctive manner had not baen addressed fully, and thus
deserved further consideration. Navajo Tribe of Indians v,

I.lu-

3/ Sectlon 161a was reviged in 1584 Co require the Secretary
©f the Treasury, at the request ot the Sacretary of the
Interior, to invest tribal funds in public debt sscurities
bearing interest at rates determined by the Tresaury
Sacretary.
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United States, 624 F.Za 981, 994-95 (Ct. Cl, 1980}, Afcter
Tevieving decialons folloving Navado Tribe, the court in

Wnite Mountain Apache Tribe concluded that vhils szection 1622
doms not Olrect the paymant of intarast, it does “"vaive the
govarnmant’s immunity to suit.” White Mountain Apache Tribe
of Arizona at 382-8), clcing Mitechell v. United States,

%84 F.4d ¢85, 274 {Ct. C). 19817, fThe court said that sectian
16za "establishes and circumacribes the Secretary of the
Interior’s Authority to invest funds,™ and that “"(e)xercise of
that authority within the parameters establishad by [section
162a) calls for tha production of monay:" neverthelass, the
court found, the case law interpreting secticn l62a "fails to
comk to grips with the impadiment to recovery,” L.e., that
*ltihe statute does nol expressly mandate [tha) payment of
interest.” Wwnite Mouhtain Apache Tribe of Arizona at 384.

The court cohcluged, °[g]iven Che subStantial jurisprudence
frem the Supreme Courl and the Court of Claims insisting that
the proponent of {nterest as demages demopstrate the
goverelgn’'s expreass walver of immunity . . ., . . . [section
i162a] cannot he construed as an express waiver." 1d.
Regardless of whatever duty might be imposed by seClion 162a
on the Bureau, interest, as lost invesiment yield, is tThe
measure of sny breach of tThat duty, and the csse law i3
unequivoctal that & "waiver of immunity Lo pay interestT must be
sepdrate fyom the walver of immunity ehabling a suit for
damagea.” Id,

We addressed this {(ssue in our deciszion at £5 Comp. Gen. 533.
In that case, the Bureayu Nad improperly withdrawvn funds from
the II¥ account of Ms. Linda Slockish. Ms. Slockish asked
that the Bureau, in aaditien-to refunding the amount
withdrawn, pay her interest that would have accrued from the
date of withdraval to the date ¢f refund had the monies
vemained in hey account and bean invested, Although we
contluded that the Buresu, Iin withdrawing the money from the
secount, had breachad ity trust reasponsibilities o

Ms. Sloeckish, we hald, nonethelass; that the Bureauy did pot
wwe her integest, Id. at 539%. We stated:

“In view of the longstanding practice of both the
courts and thia Office not to award interest uniess
it §9 clearly avthorized by treaty, STATUTes or
contracts, we Will follo« the rulings of the United
States Claims Court. 1In thia regard, we desm it
crucial that the United States is not specifically
required to pay intersest on IIM accounts.”

Id, at 540, We noted that it makes ne difference whather
nterest is characterized as "damages, loss, sarned increment,
Just compensation, discount, offset, penalty or any other
term," Id, at 5$39-40.
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After a thorough and Censidered analysis of sectien [62a and
case law itnterpreting it, we find no basls upon which to
modify our 1986 conclusion. Fedaral courts have made clear
that the failure of Indians’ c¢laimsg for interast on IIM funds
lies in the wording of secrjon 162a, 1.e.. section 162a does
net requite the payment of interast. Aa the Court of Claims
explained in a 1975 decision, an award of interest against the
government cannot be made, “(n)e marter how high the purposa
or how benevoleant the motive, . . . unlesa the reguirements of
the no-interest rule have peen met."” Unhitad States v,
Mascalero Apache Tribe, 518 F,2a {309, 1323 (Ct, Ci. 1975},
THus, in the absence of a judicial remedy, the Bursau and
‘tribal representatives shpuld seak leglalative settlement of
“any claims arising from the reconciliation e&ffort. The
statutory impediment can pe Tedressed only by the Congress
through the legislative protess,

Recording Interest Liabilicy

The Byreau should not record s &n cbligatish of the United
States any interest liapilivy until the Congress has agreed te
sccept such llability. We have no cbjection however, to the
Bureay réguiring the sccouhtants undertaking the
Teconciliation to télculate possible lost interest and to
idantiry it, for informaticnal purposaes, on the financial
statemants they prepare to repert thelr findings to the Bureau
and the 23LCHunt owners.

Yudhin - horstin

dettng comprroller General
Of the Uhiced States
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