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ADMINISTRATIVE PROCEDURE ACT

WEDNESDAY, MAY 12, 1965

U.S. SENATE,
SUBCOMMITTEE ON ADMINISTRATIVE
PracTIcE AND PROCEDURE OF THE
COMMITTEE ON THE J UDICIARY,
Washington, D.C.

The subcommittee met, pursuant to notice, at 10:10 a.m., in room
1318, New Senate Office Building, Senator Edward V. Long (chair-
man of the subcommittee) presiding.

Present : Senators Long and Javits.

Also present: Bernard Fensterwald, Jr., chief counsel; Cornelius
B. Kennedy, minority counsel; Kathryn M. Coulter, special assist-
ant; Charles H. Helein, assistant counsel; and Gordon H. Homme
assistant counsel. '

Senator Lone. The committee will be in order.

Today, we are to start our hearings on four bills, S. 1160, S. 1336,
S.1758, and S. 1879.

T have an opening statement which I generally read into the record
at this time, but in order to expedite the hearing, without objection I
am going to have the statement inserted in the record at this time.

(The statement of Senator Long is as follows:)

OPENING STATEMENT BY SENATOR EDWARD V. LoNeg, WEDNESDAY, MAy 12, 1965,
Hearings oN 8. 1160, 8. 1336, 8..1758, anp 8. 1879 '

Today we begin hearings on 8. 1336, a bill to amend the Administrative Pro-
cedure Act of 1946. This bill seeks to update and improve the procedural
rules that govern most proceedings before the Federal administrative agencies.

S. 1836 also incorporates two proposals that were separately introduced.
8. 1160 is set forth in section 8 of 8. 1838. It is more commonly referred to as
the freedom of information biil. Its purpose is to give meaning to the right
of a citizen to be informed of its Government's activities.

S. 1758 can be found in section 6 (b) and (¢) of 8. 18336. This bill is better
known as the attorneys’ practice bill. Under iis provisions, qualified members
of the bar would be abie to practice before the administrative agenecies without
having to meet superfluious admission requirements of individual agencies.

In the 88th Congress, similar bills were pending. The freedom of information
bill passed the Senate by a unanimous vote, as did the atforneys’ practice bill.
Unfortunately, both bills were tied up in the House at adjournment.

The predecessor of S. 1336 was 8. 1663 of the 88th Congress. The latier was
the subject of extensive studies and hearings in the summer of 1964. The stud-
ies were carried on by an expert panel of administrative law professors, the
American Bar Associagtion, the agencies of the Federal Government, inferested
attorneys, and others. ’

The hearings that were held in July of 1964 provided further opportunity for
discussion and consideration of the most complex subject. Finally, after much
review and revision, 8. 1336 was drafted.

1
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The authors of S. 1336, believe it to be the answer, though not the complete
answer, to a specdier, fairer and less expensive administrative process. The
people most invuelved in this area have been searching for this answer for some
10 years. It has nol been easy to find.

Accomplishing a falrer, faster, and iess costly administrative process is of no
smalil importavee. It has been said before, and undoubtedly will be said again,
that the administrative process is of vast consequence to every American eitizon.
Stating this fact so often runs the risk of its loging its impact, However, fail-
ure to repeat this fact, runs a greater risk of its being lost sight of and forgotten.

8. 1336 would apply to the departments and agenecies which regulate, super-
vise, control, and police vast segments of our national economy, national security,
and cur personal liberties and rights. As our country has grown, so has the
adipinistration of its affairs. Ags the complexity and coverage of this adminis-
tration has grown, so has its costs both in terms of titme and money.

S. 1336 would reduce these evils of the administrative process. It will not get
rid of them. It is a step in the right direction and a very necessary and urgent
step.

Twenty years have elapsed since any successful attempt was made to update
and streamline administrative procedures. Further delay will only add to an
existing conundrum that now threatens to bog down a major portion of govern-
mental activity, If this occurs, the only result will be bureaueratic rule and
ultimate administrative chaos.

5. 1336 has too many important provisions to detail in this opening statement.
However, some of the highlights should be mentioned briefly.

There is a new definition of rule which is shorter and more accurate. Gen-
erally, ratemaking has been placed under the adjudicatory process.

Section 3 incorporates the freedom of information bill.

Section 5, dealing with agency adjudication has been revised ; its scope broad-
ened. Procedures are provided that guarantee the fullest due process appro-
priate, and at the same time allow expedited procedures for a speedy decision
when the requirements of due process are minimal and an expedited decision
will'be more beneficial to the parties,

Section 8 has bestowed new status upon the hearing examiner and given his
decisions more weight. Tt will no longer be necessary for agency heads to dupli-
cate the actual hearing process and taking of evidence. This will only be done
before the examiner.

In addition, the new weight accorded the examiner’s decision should behoove
the examiner to write more precige and accurate decisions.

I would like to say a few words about 8. 1160, the freedom of information bill
.In my view, the provisions of this bill are essential to0 the American citizen’s
exercise of some of his basic rights. The citizen must be informed in order to

exercise hig basic political right—the right to vote. He must be informed in
order to meaningfully enjoy his basic rights of freedom of speech and freedom
of the press.

In the past, Congress has heard great lamentation about the difficulties this
bill presents to the agencies. Congress has heard at the same time, the agencies’
praise. for the object and purpose of this bill. Of course, when it comes down
to cases, most agencies are adamantly opposed to any enactment by Congress
that will in any way limit their discretion to withhold any information they

wish to withhold. -

’ The agencies have been singularly remiss and derelict in offering any construe-
tive suggestions as to how Congress can strike the balance of the right-to-know
and the necessity to withhold certain information. The lack of such suggestions
only emphasizes the fact that only absolute discretion is acceptable to the
agencies,

Congress realizes that some discretion is necessary in order for the proper
functioning of our Government. But the power to exercise discretion carries
with it the heavy responsibility of answering for each exercise truthfully and
promptly. Yet, if there is any more invisible or hard-to-find individual than
the Abominable Snowman, it is the bureaucrat hiding from those who seek to
fix responsibility for a diseretionary act.

To take the position that Congress should abandon to the discretion of some
nameless, faceless, impersonal, and uncaring bureaucrat, the right of the people
to know, is to propose that Congress irresponsibily abandon its role of guardian
of the people for the sake of bureaucratic peace of mind. Congress cannot and
will not accept such a proposal.
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Senator Loxe. At this point I am pleased to insert into the record
the statement of my distinguished colleague Senator Ervin, concern-
ing these measures to amend the Admlmstratwe Procedure Act.
Senator Ervin has long been interested in this legislation and has
himsel? introduced bills designed to improve the Administrative Pro-

cedure Act.
(The statement follows:)

STATEMENT OF SENATOR Sam J. Ervin, Ju.

Mr. Chairman, I welcome the opporiunity to comment on the measures to revise
and amend the Administrative Procedure Act. I have cosponsored two of them:
8. 1160, to clarify and protect the right of the publie to information, and S. 1758,
to provide for the right of persons to be represented by attorneys before Govern-
ment agencies. These measures are meaningful and significant. Based on sec-
tions of the omnibus bills, they were passed by the Senate last year. I hope that
they receive as prompt consideration this year.

I introduced a third measure before the subcommittee, 8. 1879, to recodify the
Administrative Procedure Act. This bill is similar in principle to S. 13386, but
embodies a slightly different approach in certain areas. I introduced it so that
the subcormmittee might have both measures before it as it studied the problems
involved.

The revision of the Administrative Procedure Act is a monumental task, and
one to which this subcomittee as it pursues its studies and hearings under its
able chairman is contributing in a diligent and scholarly manner.

The issues and problems involved in this task of revision are countless. While
I am not now wedded to particular language, I do support the efforts to amend
the act to take into account experience under it since 1946, the increase in the
number of agencies, and the broadening of the scope of Government activities.

I shall study carefully the different opinions registered before the subcommittee
in these hearings with the assurance that any draft which is reported by the
subcommittee will be the product of the most careful study.

A noted legal scholar has said that liberty is wedged in the interstices of
procedure.

The studies by the Constitutional Rights Subcommittee over the last 10 years
and the irvestigation by this subcommittee has dramatically illustrated the
threats to individual rights and liberties which may be posed in the name of the
administrative process. Complaints received by our subcommittee show .that
Government employees, Indians, the mentally ill, military personnel, and many
other citizens from every walk of life have found to their sorrow that substantial
liberties may become wedged in the vise of administrative procedure. As a re-
sult of administrative failings, wrongdoing, neglect, or delay, the lives of thesge
people, their reputations and their employment prospects, have sometimes been
damaged beyond repair., As we have dealt with these cases, I have béen shocked
fo find how often the redtape of our bureaucracy, the maze of procedures, the
written and unwritten precedents, the rules, the regulations, and the myriad
policy statements can defeat the unwary citizen, who has been led to believe
that under our system, the individual has a voice in the administration of his
government, and that the administrative rules will take into account his needs
and demands.

Because we believe in the consent of the governed, he expects that public ad-
ministration will be imbued with that spirit of rationality and fairness which is
basic to our traditions. And he has a right to expect this. Wherever he deals
with the agencies of his government, or when he is affected by their rulings, he
has a right to expect that decisions affecting his welfare and interests will be
made rationally, fairly, and efficiently, with a minimum of cost to him and to
other taxpayers.

The thousands of ‘complaints received by our subcommittee amply demon-
strate that this is not always so. Furthermore, it is not only the unwary citizen
who is often vanquished in the lists by the administrative procedures governing
our lives. It is often ‘the attorney initiated into the secrets of the maze. It is
often the member of Congress seeking to prod 'a weighty lethargic bureaucracy
into action, attempting to acquire simple facts from a department, or under-
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taking to guide a bewildered constituent through cumbersome procedures and
mountains of regulations.

There is, I have found, inherent in the Federal administrative process of today
a tyranny more subtie than any danger to our liberties which our Founding
Fathers might have env1sz‘eged

It is self-generating and, in view of the rapidity with which Congress has
multiplied the number of Federal activities it is, to a great degree, unavoidable,
Each new agency requires countless hundreds more rules and regulations.

Congress has attempted to offset these effects by stipulating that there be in
the decisionmaking, rulemaking process some semblance of organization. reason,
due process and far’ play. It did this on a grand scale in 1946 when it enacted
the Administrative Procedure Act. But the great expectations of Congress
have not been entirely fulfilled. As so often happens when an éntire new system
is created, there were procedural gaps. In some cases, the intent of Congress
has been circumvented or dzstorted or ignored, often to the detriment of indi-
vidual rights.

FREEDOM OF INFORMATION

A case in point is the freedom of information section of the Administrative
Procedure Act. Through this provision, Congress meant to guarantee that the
public’s right to information would be respected. Instead, this seetion has
been cited frequently by Government officials as authority for withholding in-
formation from the Congress, the press and the public.

Par from “taking the mystery out of administrative procedure,” therefore,
this section has been used to increase it. This is not entirely the fault of the
executive departments and agencies. The terms of the statute were less than
precise and left considerable leeway for administrative discretion.

Access to information about the activities of Government is crucial to the
citizen’s iability to cope with the bigness and complexity of Government today.
His grasp of the facts about those Government activities which affect not only
the general welfare, but his particular interest as well, is the counterweight
which tips the scale in hig favor.

There is no validity therefore to the frequentily heard argument that these
proposals impinge on executive privilege for they would not affect the proper
exercise of authority of the President and department heads. Certainly, the
exceptions go very far in meeting the objections of the departments regarding
administrative problems, confidentiality, privacy and national security. Even
these stated exceptions however, cannot be relied on ‘to withhold information
from 'Congress. If, indeed, this propsal might entdil a bit more paperwork,
require a little more time on the part of our civil servant:s, I think the principle
involved here faroutweighs these considerations.

T have cosponsored this legislation for several years, and have found solid
and widespread support for it, especially in my State. I have received hundreds
of letters from newspaper editors and publishers, owners of radio and television
stations, businessmen w@and lawyers, and many oOther citizens with no special
interest beyond their determination that Government officials sball not deny,
distort or delay Government information.

The value of the individual’s privacy in our society can have meaning only
as long as we have a free society, and we shall enjoy such a society only as
long as the Congress, the press, and the public have complete access to informa-
tion about the activities of the executive branch of our Federal Government.
Everything in our common law heritage and the history of our Constitution
demands that this be recognized as a “right to know,” endorsed by Congress,
that it not be a privilege granted at the passing whim of Government officials.
Congress has a dufy to safeguard this right and to see that the administra-
tive procedures of our Government respect it. 8. 1160 will go far to achieve these

ends.
8. 1758

I would also like to g'ive my support to section 6(b) of S. 1336 which provides
that any person who is a member of the bar of the highest court of a juris-
" diction may represent others before any agency. This section is identical with
8. 1758, which I have cosponsored. In adition to the myriad rules and regula-
tions, many agencies have established special enrollment procedures for those
attorneys who must repersent a client before the agency. Even if an attorney
has only an isolated matter before one of these agencies he must complete a
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complicated application form, swear to its accuracy, pay a substantial enroll-
nent fee, and then wait several weeks before he can represent his client.

T# a person must appear before an agency, he should have the right to be
represented by the attorney of his choice. However, the formal enrollment
procedures and the attendant trouble and delay often discourages many highly
qualified attorneys from taking a single case before the agencies. Such unnec-
essary formalities have some earmarks of an unspoken conspiracy between the
agency and the attorneys who habitually practice before it to restrain the prac-
tice of law before the agency,

The studies of the Subcommittee on Constitutional Rights have shown that the
right to counse! in administrative proceedings is often less highly regarded
than it is in criminal cases. There have been, in fact, instances wherein the
right has been qualified to such an extent by rules promulgated by the agencies
that the individual is denied effective representation.

As chairman of the Subcommittee on Constitutional Rights, I have been
concerned about possible deprivations of due process where the Federal Gov-
ernment exercises any control over the choice of counsel; a Federal limitation
on the choice of counsel abrogates the right to counsel itself.

This legislation would recognize that a license to practice in State or Federal
courts would be proof of an attorney’s qualifications to practice before an
agency tribunal. Moreover, it would be recognition of the right of the in-
dividual to make his own choice as to who will represent him and would make
the client the sole judge of an attorney’s qualification for representing him before
an administrative board. Whether a hearing is considered to be investigative
or adjudicative, the individual’s property rights are necessarily involved, and
due process requirement in the fifth amendment demands that close serutiny
be given the conduct of the proceedings.

8. 1879 AND 8. 1386

I have introduced in several Congresses the Code of Administrative Procedures
drafted by the American Bar Association. The code has received substantial
recognition in the process of revising the Administrative Procedure Act.

As I have indicated, 8. 1879, the code, and S. 1336 to a large degree now
recommend the game or very similar changes in the present act. Both would
dispense with many of the exceptions which were written into the present law,
exceptions which have proved to be either meaningless or unfortunate. Hvi-
dently this time we can expect to have a general statute which will truly have
general application. The definition of rules will be limited to statements of
general applicability. This is certainly a proper change. Rulemaking has
been described as legislative in its nature and legislation should have a general
rather than a particular objective.

Both bills have improved on the act in dealing with rulemaking, and accord
the public more than an illusory right to be heard. Provision has been made to
insure that petitions for rules, if they are not granted, will have at least the
courtesy of a prompt and specific denial. This section also provides a procedure
for issuing temporary rules that seems a workable compromise between the
needs of the agencies and the public.

The bills attempt to free the members of the various agencies from the burden
of deciding a host.of cases that are now largely brought before them. Both
bills allow a wide delegation of the decisionmaking power to hearing examiners,
and, on review, to appeal boards. In theory, this should free the agency
members themselves to deal primarily with broad questions of policy and, to the
extent possible to deal with them through the rulemaking process. As for the
process of adjudication, itself, it would now provide for the more liberal use of
subpenas, greater use of discovery, and more effective pleading—to name only a
few of the significant changes. There is also language designed to make the de-
claratory order an available and effective instrument. Much was hoped from the
use of such orders under the APA: the new language should insure that such
orders will become of increasing importance.

The section on judicial review in both bills represents, I believe, an advance
over the present law. Both state more clearly the very narrow limits within
which administrative discretion is not reviewable. Moreover, both bills—with
8. 1879 doing more—revise the present law with respect to standing to seek
review. 8. 1879 does not qualify the right to seek review by requiring, as does
S. 1336, that one be adversely affected in fact.
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The new subsection on the form of judicial review is also an improvement
over the similar provision in the APA. Both bills are in agreement on this
matter, as oin most of the other issues of substance involved in judicial review,

There are, of course, a number of differences between 8. 1879 and 8. 1338.
Many of them are no more than stylistie. 8. 1879 is an altogether new version of
the present statute. 8. 1326 maintains much of the language and framework
of the original statute, but revises and rearranges it. 8, 1879 thus is free from
the existing language, but there are advantages to refashioning the present law
in the manner of 8. 1336.

Although the major differences between the two bills are few, three of them
are worth noting in detail. First, the code takes a stricter line than 8. 1336
in dealing with the separation of functions. The code provision applies to
agency members; the provision in 8. 1336 does not. 'Agency adjudication has
by now become litigation of major importance. 8. 1336 forbids the decision-
making officers at the lower level from dialking informally to third persons
about the facts in a case before them, while the code forbids such consultation
on issues both of fact and of law. 8, 1336 gives agency members complete
freedom to consult outside the record as to issues of both fact and law; the
code applies to agency members as it does to the other decisionmaking officers
of the agency.

A revision similar to section 1009(g) of 8. 1879, “Proceedings in Excess of
Jurisdiction,” should also be considered. There wag similar language in one
of the earlier versiong of 8. 1336. We are all aware of the doctrine of exhaus-
tion of remedies, but this is to prevent a party from going through long and
expensive proceedings when—to quote the language of 8. 1879—"*"The proceeding
itself or the action proposed to be taken therein is clearly beyond the constitn-
tional or statutory jurisdiction or authority of the agency.” Such an issue ig
one of law and since it is ultimately one for the courts to decide, the bill makes
it possible for them to dispose of it sooner rather than later. The code, accord-
ing to the drafters would restore rights that were formerly recognized as a
matter of law. The law today is uncertain at best. In revising the Adminis-
trative Procedure Act we have an opportunity to establish and clarify the law
in a way to benefit both the agencies and the public. 8. 1879 is designed to give
relief in those instances when agency action ig clearly ultra vires. .

The provision in 8, 1879 gives a party to an informal adjudication the right on
request to receive a statement of reasons in support of the agency’s decision.
This is also a matter which should be seriously considered in any redraft of
8. 1336. It relates to the individual’s right to know as do most of the provisions
in these measures.

The drafting and enactment of a good revision of the Admwinitsrative Procedure
Aect will improve the administration of the business of government.

More important, it will provide greater protection for the rights of the in-
dividual whenever he deals with the Federal Government.

Senator Lowne. Also, copies of the four bills T mentioned, S. 1160,
S. 1336, S. 1758, and S. 1879 without objection will be placed in the

record at this time. :
(S.1160,S.1336,and S. 1879 are as follows:)

[8. 1180, 89th Cong., 1st sess.]

A BILL To amend section 3 of the Administrative Procedure Act, chapter 324, of the Act
of June 11, 1946 (60 Stat. 238), to clarify and protect the right of the public fo
information, and for other purposes

Be it enacted by the Senate and House of Representalives of the United Stales
of America in Congress assembled, That section 3, chapter 824, of the Act of June
11, 1946 (60 Stat. 238), is amended to read as follows :

" “Sec. 3. Every agency shall make available to the public the following informa-
ion:

“(a) PUBLICATION IN THE FEDERAL REGISTER—Every agency shall separately
state and currently publish in the Federal Register for the guidance of the public
{A) descriptions of its central and field organization and the established places
at which, the officers from whom, and the methods whereby, the public may secure
information, make submittals or requests, or obtain decisions; (B) statements of
the general course and method by which its functions are channeled and deter-
mined, including the nature and requirements of all formal and informal pro-
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cedures available; (C) rules of procedure, deseriptions of forms ayvailable or the
places at which forms may be obtained, and instructions as to the scope and con-
{ents of all papers, reports, or examinations; (D) substantive rules of general
applicability adopted as authorized by law, and statements of general policy or
interpretations of general applicability formulated and adopted by the agency;
and (E) every amendment, revision, or repeal of the foregoing. KExcept to the
extent that a person has actual and timely notice of the terms thereof, no person
shall in any manner be required fo resort to, or be adversely affected by any mat-
ter required to be published in the Federal Register and not 50 published. For
purposes of this subsection, matter which is reasonably available to the class of
persons affected thereby shall be deemed published in the Federal Register when
incorporated by reference therein with the approval of the Director of the Federal
Register.

“g(b) AGENCY OriNIONS AND OBpERS.—IEvery agency shall, in accordance with
published rules, make available for public inspection and copying (A) all final
opinions (including concurring and dissenting opinions) and all orders made in
the adjudication of cases, (B) those statements of policy and interpretations
which have been adopted by the agency and are not published in the Federal
Register, and (C) staff manuals and instructions to staff that affect any member
of the public, uniess such materials are promptly published and copies offered
for sale. To the extent required io prevent a clearly unwarranted invasion of
personal privacy, an agency may delete identifying details when it makes avail-
able or publishes an opinion, statement of policy, interpretation, or staff manual
or instruction: Provided, That in every case the justification for the deletion
must be fully explained in writing. Every agency also shall maintain and make
available for public inspection and copying a current index providing identifying
information for the public as to any matter which is issued, adopted, or prom-
ulgated after the effective date of this Aet and which is required by this subsec-
tion to be made available or published. No final order, opinion, statement of pol-
icy, interpretation, or staff manual or instruction that affects any member of
the public may be relied upon, used or cited as precedent by an agency against
any private party unless it has been indexed and either made available or pub-
lished. as provided by this subsection or unless that private party shall bhave
actual and timely notice of the terms thereof.

“(c) AcEncY Rrecorps.—Every agency shall, in accordance with published
rules stating the time, place, and procedure to be followed, make all its records
promptly available to any person. Upon complaint, the district court of the
United States in the district in which the complainant resides, or has his princi-
pal place of business, or in which the agency records are situated shall have
jurisdiction to enjoin the ageney from the withholding of agency records and
information and to order the production of any agency records or information
improperly withheld from the complainant. In such cases the court shall deter-
mine the matter de novo and the burden shall be upon the agency to sustain its
action. In the event of noncompliance with the court’s order, the district court
may punish the responsible officers for contempt. Except as to those causes which
the court deems of greater importance, proceedings before the district court as
authorized by this subsection shall take precedence on the docket over all other
causes and shall be assigned for hearing and trial at the earliest practicable date
and expedited in every way.

“(d) AceNcY ProCEEDINGS.~KvVery agency having more than one member shall
keep a record of the final votes of each member in every agency proceeding and
such record shall be available for public inspection.

“(e) ExemprioNs.~—The provisions of this section shall not be applicable to
matters that are (1) specifically required by Executive order to be kept secret
in the interest of the national defense or foreign policy; (2) related solely to the
internal personnel rules and practices of any agency; (3) specifically exempted
from disclosure by statute; (4) trade secrets and commercial or financial in-
formation obtained from the public and privileged or confidential; (5) inter-
agency or intra-agency memorandums or letters dealing solely with matters of
law or policy; (6) personnel and medical files and similar files the disclosure of
which would constitute a clearly unwarranted invasion of personal privacy;
(7) investigatory files compiled for law enforcement purposes except to the ex-
tent available by law to a private party; and (8) contained in or related to
examination, operating, or condition reports prepared by, on behalf of, or for the
use of any agency responsible for the regulation or supervision of financial
institutions.
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“{f) LavmrtatrioN oF IIxMprioNs.—Nothing in this section authorizes with-
holding of information or limiting the availability of records to the public excent
ag specifically stated in this section, nor shall this section be authority to with-
hold information from Congress.

“(g) PrivaTe PaRTY.—AS used in this section, ‘private party’ means any party
other than an agency.

“(h) ErrecrivE DaTeE~—This amendment shall become effective one year fol-
lowing the date of the enactment of this Act.”

[8. 1336, 89th Cong., 1st sess.]
A BILL To amend the Administrative Procedure Act, and for other purposes

Be it enacted by the Senate and House of Representatives of the United States
of Americe in Congress assembled, That the Administrative Procedure Act (5
U.8.C. 1001-11) is amended to read as follows :

“SHORT TITLE

“SecTioN 1. This Act may be dited as the ‘Administrative Procedure Act of

1965°.
“pEFINITIONS

“Src. 2. As used in this Aci—
“(a) AcENcY.—‘Agency’ means each authority (whether or not within or sub-

ject to review by another agency) of the Government of the United States other
than Congress, the courts, or the governments of the possessions. Territories,
Commonwealths, or the District of Columbia. Nothing in this Act shall be con-
strued to repeal delegations of authority as provided by law. Except as to the
requirements of section 3, there shall be exeluded from the operation of this Act
courts-martial and military commissions, and military or naval authority ex-
ercised in the field in the time of war or in occupied territory. Except as to the
requirements of sections 3 and 4, there shall be excluded from the operation of
this Act, agencies composed of representatives of the parties or of representa-
tives of organizations of the parties to the dispuies determined by them.

“(b) PrrsoN AND PArTY.—'Person’ includes individuals, partnerships, corpo-
rations, associations, or public or private organizations of any character other
than agencies. ‘Party’ includes any person or agency named or admitted as a
party, or properly.seeking and entitled as of right to be admitted as a party, in
any agency proceeding; but nothing herein shall be construed to prevent an
agency from admitting any person or agency as a party for limited purposes.
‘Private party’ means any party other than an agency.

“{¢) Ruie AND RULEMAKING—‘Rule’ means the whole or any part of any
agency statement of general applicability and future effect designed to imple-
ment, interpret, or prescribe law or policy or to describe the organization, proce-
dure, or practice requirements of any agency and includes any exception from a
rule. ‘Rulemaking’ means agency process for the formulation, amendment, repeal
of, or exception from a rule.

“(d) OrbER, OPINION, AND ADJUDICATION.~—Order’ means the whole or any
part of the final disposition (whether affirmative, negative, injunctive, or declara-
tory in form) by any agency in any proceeding, including licensing, to determine
the rights, obligations, and privileges of named parties. ‘Opinion’ meang the
statement of reasons, findings of fact, and conclusions of law, upon all the mate-
rial issues of fact, law, or discretion presented on the record, issued in explana-
tion or support of an order. ‘Adjudication’ means ageney process for the formu-
lation, amendment, or repeal of an order.

*{e) AGENCY LICENSE AND LicENsSING.—‘License’ includes the whole or any
part of any agency permit, certificate, approval, registration, charter, member-
ship, statutory exemption, or other form of permission, ‘Licensing’ includes
agency process respecting the grant, renewal, denial, revocation, suspension, an-
nulment, withdrawal, limitation, amendment, or modification of a license, and
the prescription or requirement of terms, conditions, or standards of conduct
for named licensees thereunder.

“(f) SanctrioNn AND Rerier—'Sanction’ inecludes the whole or part of any
agency (1) prohibition, requirement, limitation, or other condition affecting
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the freedom of any person; (2) withholding of relief; (3) imposition of any
form of penalty or fine; (4) destruction, taking, seizure, or withholding of
property ; (5) assessment of damages, reimbursement, restitution, compensa-
tion, costs, charges, or fees; (6) requirement, revoeation, or suspension of a
license; or (7) taking of other compulsory or restrictive action. ‘Relief’ in-
cludes the whole or part of any agency (1) grant of money, assistance, license,
authority, exemption, exception, privilege, or remedy; (2) recognition of any
claim, right, immunity, privilege, exemption, or exception; or (8) taking of
any other aection upon the application or petition of, and beneficial to, any

person.
“(g) AcGENCY PROCEEDING AND ACTION.—‘Agency proceeding’ means any agency
process as-defined in subsections (e¢), (d), and (e) of this section. ‘Agency

action’ includes the whole or part of every agency rule, order, license, sanction,
relief, or the equivalent or denial thereof, or failure to act. ‘

“PUBLIC INFORMATION

“Qrc. 3. HVERY AGENCY SHALL MARE AVATLABLE TO THE PUBLIC THE FOLLOWING
INFORMATION—

“(a) PUBLICATION IN THE FrpErAlL REGISTER-—Every agency shall separately
state and currently publish in the Federal Register for the guidance of the
public (A) deseriptions of its central and field organization and the established
places at which, the officers from whom, and the methods whereby, the public
may secure information, make submittals or requests, or obtain decisions; (B)
statements of the general course and method by which its functions are chan-
neled and determined, including the nature and requirements of all formal and
informal procedures available; (C) rules of procedure, descriptions of forms
available or the places at which forms may be obtained, and instructions as
to the scope and contents of all papers, reports, or examinations; (D) sub-
stantive rules adopted as authorized by law, and statements of general policy
or interpretations of general applicability formulated and adopted by the agency;
and (E) every amendment, revision, or repeal of the foregoing. Except to
the extent that a person has actual and timely notice of the terms thereof, no
person shall in any manner be required to resort to, or be adversely affected by
any matter required to be published in the Federal Register and not so pub-
lished. For purposes of this subsection, matter which is reasonably available
to the class of persons affected thereby shall be deemed published in the Federal
Register when incorporated by reference therein with the approval of the
Director of the Federal Register, .

“(b) Acency OrinNions AND Orpers.—Every agency shall, in accordance with
published rules, make available for public inspection and copying (A) all final
opinions (including concurring and dissenting opinions) and all orders made in
the adjudication of cases, (B) those statements of policy and interpretations
which have been adopted by the agency and are not published in the Federal
Register, and (C) staff manuals and instructions to staff that affect any member
of the public, unless such materials are promptly published and copies offered
for sale. To the extent required to prevent a clearly unwarranted invasion
of personal privacy, an agehcy may delete identifying details when it makes
available or publishes an opinion, statement of policy, interpretation, or staff
manuaal or instruetion; provided, that in every case the justification for the
deletion must be fully explained in writing. Every agency also shall maintain
and make available for public inspection and copying a current index providing
identifying information for the public as to any matter which is issued, adopted,
or promulgated after the effective date of this Act and which is required by
this subsection to be made available or published. No final order, opinion,
statement of policy, interpretation, or staff manual or instruction that affects
any member of the public may be relied upon, used, or cited as precedent by an
agency against any private party unless it has been indexed and either made
available or published as provided by this subsection or unless that private party
shall have actual and timely notice of the terms thereof.

“c} Aeency REcorps.—Every agency shall, in accordance with published rules
stating the time, place, and procedure to be followed, make all its records
promptly available to any person. Upon complaint, the distriet eourt of the
United States in the district in which the complainant resides, or hag his prinei-
Dal' place of business, or in which the ageney records are situated shall have
jurisdiction to enjoin the agency from the withholding of agency records and
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information and to order the produection of any agency records or information
improperly withheld from the complainant. In such cases the court shall deter-
mine the matter de novo and the burden shall be upon the agency to sustain its
action. In the event of noncompliance with the court’s order, the district court
may punigh the responsible officers for contempt. Except as to those causeg
which. the court deems of greater importance, proceedings before the district
court as authorized by this subsection shall take precedence on the docket over
all other causes and shall be assigned for hearing and trial at the earliest
practicable date and expedited in every way.

“{d) AeENCY ProceepiNes.—Every agency having more than one member shall
keep a record of the final votes of each member in every agency proceeding and
such record shall be available for public ingpection.

“{e) Exemprions.—The provisions of this section shall not be applicable to
matters that are (1) specifically required by Executive order to be kept secret
in the interest of the national defense or foreign policy; (2) related solely to
the internal personnel rules and practices of any agency; (3) specifically
exempted from disclosure by statute; (4) trade secrets and commercial or §-
nancial information obtained from the public and privileged or confidential; (5)
inter-agency or intra-agency memorandums or letters dealing solely with matters
of law or policy: (6) personnel and medical files and similar files the disclosure
of which would constitute a clearly unwarranted invasion of personal privacy:
{(7) investigatory files compiled for law enforcement purposes except to the
extent available by law to a private party; and (8) contained in or related to
examination, operating, or condition reports prepared by, on behalf of, or for
the use of any agency responsible for the regulation or supervision of finaneial
institutions.

“(f) LamirarioNn or ExeMprions.~——Nothing in this section auvthorizes with-
holding of information or limiting the availability of records to the public except
as specifically stated in this section, nor shall this section be authority to with-
hold information from Congress.

“RULEMAKING

“Src. 4. (a) Inrormar CoNsULTATION Prior 10 Notice—Prior fo notice of
proposed rulemaking and either with or without public announcement, an agency
may afford opportunity to interested persons to submit suggestions for rule
making or with respect to proposed rules.

“(b) Norice.—Notice of rnlemaking to be undertaken by the agency on its
own motion or pursuant to petition shall (1) be published in the Federal Regis-
ter, (2) give all interested persons a reasonable time in which to prepare and
submit matter for consideration, and (3) state the time, place, and manner in
which any interested person may submit matter for congideration, the authority
under which the rule is proposed, and either the terms or substance of the pro-
posed rule or a description of the subjects and issues involved.

“(c) Procepures.-—After notice required by this section—

‘(1) The agency shall afford interested persons an opportunity to partici-
pate in rulemaking through the submission of written data, views, or arguments
with an opportunity to present the same orally unless the agency determines
that oral argument is inappropriate or unwarranted; and, after consideration
of all relevant matter presented, the agency shall make its decision.

“(2) Where rules are required by the Constitution or by statute to be made
on the record after opportunity for an agency hearing, the requirements of
section 7 shall apply in place of the provisions of subsection (¢) (1) except
that the presiding officer may be any resgponsible officer of the agency.

“In proceedings in which the agency has not presided at the hearing, the
officer who presided shall make a recommended deecision. The parties may file
exceptions to the recommended decision within such time and in such form as
the agency shall provide by rule. After prompt consideration of the recom-
mended decision and all exceptions thereto, the agency shall make its deeision.
In any proceeding, the agency may omit a recommended decision when the
agency finds upon the reeord that due and timely execution of its functions
imperatively and unavoidably so requires. When the recommended deecision is
omitted or when the agency has presided at the hearings, the agency, after
prompt consideration of all relevant matter presented, shall make its decision.

“(3) The agency shall incorporate in any rules adopted a concise general
statement of the basis and purpose of such rules,
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#(q) EMERGENCY RULEs—In any situation in which an agency ﬁnds. {and
incorporates the finding and a brief statement of the reasons therefor in the
rule issued) that rulemaking without the notice and procedure§ grovxded by
subsections (b) and (c¢) of this section is necessary in the public interest, an
acency may issue an emergency rule which shall be effective for not more than
-1’7\ months from the effective date thereof. The agency may extend such emer-
eeney rule for a period not to exceed one year only by commencement, prior
?n the expiration of the original effective period, of a rulemaking procegd@ng
dealing with the same subject matter as did the emergency ruie aud upon giving
notice required by subsection (b) of this section. Such notice shall contain
an express statement of the extension of such emergency rule and the period
for which it is extended. Nothing herein shall preclude use of emergency
ralemaking procedures as provided by other statutes.

“(e) RurEsMaxine DocKETS.—Each agency shall maintain a rulemaking docket
showing the current status of all published proposals for rulemaking.

“{f) EFFeECTIVE DATES.—The required publication of any rule shall be made
not lesg than thirty days prior to the effective date thereof except as otherwise
provided by the agency upon good cause found and published with the rule.

“(g) Peritions.—Every agency shall accord any interested person the right
to petition for the issuance, amendment, exception from. or repeal of a rule.

“(h) ExeMmprions.—The provisions of this section shall not apply to (1)
rulemaking required by an Executfive order to be kept secret in the interest
of the national defense or foreign policy; (2) rulemaking that relates solely
to internal personnel rules and practices of an agency; {(3) advisory in-
terpretations and rulings of particular applicability; (4) minor exceptions
from, revisions of, or refinements of rules which do not affect protected sub-
stantive rights; and (5) rules of agency organization.

“ADJUDICATION

“Src. 5. (a) In those cases of adjudication which are required by the Con-
sfitution or by statute to be defermined on the record after opportunity for
an agency hearing—

“(1) Norice—Persons entitled to notice of an agency proceeding shall be
timely informed of (A) the nature of the proceedings; (B) the legal au-
thority and jurisdiction under which the proceeding is to be held; (C) the
matters of fact and law asserted; and (D) the time and place of each
hearing; and (E) if the issues or matters at the hearing are to be limited,
the particular issues or matters to be considered at the hearing. In fixing
the times and places for hearings, due regard shall be had for the con-
venience of the parties or théir representatives.

“(2) Preapings anNp OTHER PAPERS.—Every agency shall provide adequate
rules governing its pleadings, including responsive pleadings, and other
papers. To the extent practicable, such rules shall conform to the Rules
of Civil Procedure or the Rules of Criminal Procedure for the United States
district courts.

“(3) PrErpariNG CoNFERENCES.—Every agency shall by rule provide for pre-
hearing conferences for use in such proceedings as the agency or the presiding
officer may designate. Prehearing conferences shall provide for a discussion
and, to the extent practicable, determination of the facts and issues involved
in the proceeding. Such conferences shall be conducted by a presiding officer
who may at any appropriate time require (A) the production and service of
relevant matter upon all parties; (B) oral or written statements of the facts
and issues; and (C) arguments in support thereof. At the conclusion of a
prehearing conference, the presiding officer shall issue an order setting forth
all action taken at the conference, amendments allowed to the pleadings and
the agreements made by the parties as to any of the matters considered. The
order shall limit the issues for hearing to those not disposed of by admissions
or agreements and shall control the subsequent course of the proceedings, unless
modified thereafter to prevent manifect injustice.

“(4) RequLAr HEARING PROCEDURE.—Where modified procedures have not
been designated or to the extent that the controversy has not been settled or
adjusted, there shall be a hearing and decision upon notice and in conformity
with sections 7 and 8.

“(5) Mopiriep HEARING PrOCEDURE—Every agency shall by rule provide for
abridged procedures which shall be on the record and be reasonably calculated

0
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to promptly, adequately, and fairly inform the agency and the parties as to the
issues, facts and arguments involved. The agency may designate hearing ex-
aminers or agency personnel of appropriate ability to conduct such abridged
proceedings. The procedures shall be for use by consent of the parties in such
proceedings as the agency may designate, Without delay after the conclusion of
the abridged proceeding, the officer who conducted it shall make his decision based
on the record and subject to the provisions of section 8.

“(8) SrparaTION OF FUuNoTIONS.— (A) No officer who presides at the reception
of evidence shall be respounsible to or subject to the supervision or direction of any
officer, employee, or agent engaged in the performance of investigating, prose-
cuting, or advecating functions for any agency. No officer, employee, or agent,
other than a member of an agency, engaged in the performance of investigating,
prosecuting, or advocating functions for any agency in any case shall, in that or g
factually related case, participate or advise in the decision, or in agency appeal
or review pursuant to section 8, except as witness or counsel in public proceedings.

“(B) Save to the extent required for the disposition of ex parte matters ag
authorized by law, no presiding officer or member of an agency appeal board,
other than a member of an agency, shall consult with any person or agency on
any fact in issue unless upon notice and opportunity for all parties to participate,
except that a member of an agency appeal board may consult with other members
of the appeal board.

“(7) EMEREENCY ActioN.—Upon a finding that immediate action is necessary
for the preservation of the public health or safety, or where otherwise provided
by law, an agency may take action without the notice or other procedures required
by this subsection. Such action shall be subject to immediate judicial review in
accordance with the provisions of section 10, unless the agency provides for an
immediate hearing to be conducted in accordance with this Act and takes such
other action as will effectively protect the rights of the persons affected. Nothing
herein shall be construed to preclude a person from obtaining injunctive relief
to stay the taking of emergency action by the agency in appropriate cases.

“(b) In all other cases of adjudication except those involving inspections and
tests, the agency shall by rule provide procedures which shall promptly, adequately
and fairly inform the agency and the parties of the issues, facts and arguments
involved. Without delay after conclusion of the proceeding, the officer who has
conducted it shall make his decision. Such decision shall constitute final agency
action, subject only to such appeal and review as may be provided by agency rule,

“(c¢) SerrieMENT.—The agency shall afford all parties an opportunity, at
such time in advance of the hearings as the agency may by rule prescribe, or, in
the discretion of the agency, at any time thereafter where time, the nature of
the proceeding, and the public interest permit, to submit and have considered
offers for the settlement or adjustment of the guestions presented.

“ANCILLARY MATTERS

“SEc. 6. Except as otherwise provided in this Act-—-

“{a) APPEARANCE—ANY person appearing voluntarily or involuntarily before
any agency or representative thereof in the course of an investigation or in any
agency proceeding shall be accorded the right to be accompanied, represented, and
advised by counsel or, if permited by the agency, by other qualified representative,
Every party shall be accorded the right to appear in person or by or with
counsel or other duly qualified representative in any agency proceeding or
investigation. So far as the orderly conduct of public business permits, any
interested person may appear before any agency or its responsible officers of
employees for the presentation, adjustment, or determination of any issue,
request, or controversy in any proceeding (interlocutory, summary, or other-
wise) orin connection with any agency function. ’

“(b) PRACTICE BY ATTORNEYS.—(1) Any person who is & member in good
standing of the bar of the highest court of any State, possession, territory, Com-
monwealth, or the Distriet of Columbia may represent others before any agency;
and whenever such a person acting in a representative capacity appears in
person or gigns a paper in practice before an agency, his personal appearance or
signature or any paper filed in the proceeding shall constitute a representation
that he is both properly qualified and authorized to represent the particular
party in whose behalf he acts.

“(2) Nothing herein shall be construed either {(A) to grant or to deny to any
person who is not a lawyer the right to appear for or represent others before
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any agency or in any agency proceeding; (B) to authorize or to limit the dis-
cipline, including disbariuent, of persons who appear in a representative capacity
pefore any agency; (C) to authorize sny person who is a former officer or em-
ployee of an agency to represent others before an agency where such repre-
sentation is prohibited by statute or regulation of an agency; or (D) to prevent
an agency from requiring a power of attorney before the agency transfers funds
to the attorney for the party whom he represents.

#(¢) SErvicE.—When any participant in any matter before an agency is repre-
sented by an attorney at law or other qualified representative, and that fact has
peen made known in writing or in person by the representative to the agency, any
potice or other written communication required or permitted to be given to or
by such participant shall be given to or by such representative in addition to any
other service specificaliy required by statute. If a participant is represented by
more than one attorney or other ¢ualified representative, service by or upon
sny one of such representatives shall be sufficient.

“(d) INVESTIGATIONS.—NO process, requiremenf of a report, inspection, or
other investigative act or demand shall be issued, made, or enforced in any
manner or for any purpose except as authorized by law. Every person who sub-
mits data or evidence shall be entitled to retain or, on payment of lawfully
prescribed costs, procure a copy or transeript thereof.

“(e) Suspenas.—Unless otherwise provided by statute, every agency shall
by rule provide for the issuance of subpenas and shall issue subpenas upon
request to any party to an adjudication and shall by rule designate officers, in-
cluding the presiding officer, who are authorized to sign and issue such sub-
penas. When objection is made to the general relevance or reasonable scope of
such subpena, the presiding officer or the agency may guash or modify the sub-
pena. Agency subpenas authorized by law shall be issued to any party to a
rulemaking preceeding upon request upon a showing of general relevance and
reasonable scope of the evidence sought. Upon contest in the district court
in the judicial district in which the appearance is required or in which the
person to whom the subpena is directed is found, resides, or has his principal
place of business, the court shall upon request by the agency or by any party
sustain any such subpena or similar process or demand to which no objection
has been made or which has been sustained by the presiding officer or the
agency, to the extent that it is found fo be in accordance with law. In any
proceeding for enforcement, the court shall issue an order requiring the appear-
ance of the witness or the production of the evidence of data within a reasonable
time under penalty of punishment for contempt in case of contumacious failure
to comply. :

“(£) Dentars.—Prompt notice shall be given of the denial in whole or in
part of any written application, petition, or other request of any interested per-
son made in connection with any agency proceeding. Except in affirming a
prior denial, or where the denial is self-explanatory or of an application for
agency review such notice shall be accompanied by a simple staecment of reasons.

“{g) CoMPUTATION oF TIME-—Any period of time preseribed or allowed by
this Act, by any other statute administered under this Act, or by rule or order
of an agency, shall not include the day of the act, event, or default after which
the designated period of time begins to run. However, the last day of the
period so computed is to be included unless it is a Saturday, Sunday, holiday
or half holiday, in which event the period runs until the end of the next day
which is neither a Saturday, Sunday, holiday nor half holiday.

“(h) DeposIrioNs AND DiscovErY.—Depositions and discovery shall be avail-
able to the same extent and in the same manner as in civil proceedings in the
district courts of the United States except to the extent an agency deems such
conformity impracticable and otherwise provides for depositions and discovery
by published rule.

“(i) ConsoripaTiON.~—Upon reasonable notice an agency may consolidate
related proceedings or order joint hearings on common or reiated issues in
different proceedings,

“(j) NartioNalL DErFENsSE oR FOREIGN PoLicY.—Every agency proceeding or
action exempted by this Act because the national defense or foreign policy is
involved, from the procedures otherwise required by this Act shall be gov-
erned by rules of procedure which conform to the greatest extent practicable to
the procedures provided in this Act.
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(k) DecLaraTORY ORDERS.—An agency shall act upon requests for declara-
tory orders and is authorized with like effect as in the case of other orders, to
issue a declaratory order {o terminate a controversy or remove an uncertainty.
Any action taken shall constitute final agency action within the meaning of
section 10.

(1) SumMMARY Drcisions.—An agency is authorized to dispose of motions for
summary decisions, motions to dismiss or motions for decision on the pleadings.

“HEABINGS

“Bec. 7. In hearings which section 4 or § requires to be conducted pursuant to
this section—

. “(a) PresipINg OrricErs.—There shall preside at the taking of evidence (1)
the agency, (2) one or more members of the body which comprises the agency,
or (3) one or more examiners appointed as provided in this Act; but nothing in
this Act shall be deemed to supersede the conduct of specified classes of proceed-
ings in whole or part by or before boards or other officers specially provided for
by or designated pursuant to statute. The functions of 4all presiding officers
and of officers participating in decisions in conformity with sections 4{¢) (2)
and 8 shall be conducted in an impartial manner. Any such officer may at any
time withdraw if he deems himself disqualified; and, upon, the filing in good
faith of a timely and sufficient affidavit of personal bias or disqualification of
any such officer, the agency shall determine the matter as part of the record
and decision in the proceeding. In any proceeding in which a presiding officer is
disqualified or otherwise becomes unavailable, another presiding officer may be
assigned to continue with the proceeding unless substantial prejudice to any
party is shown to result therefrom. In event substantial prejudice is shown,
the agency may determine the manner in which and the extent to which the
proceeding shall be reheard. ‘

“(b) HeariNg Powgrrs.—Presiding officers shall have, if within the powers of
the agency, authority to (1) administer oaths and affirmations; (2) sign and
issue subpenas; (3) rule upon offers of proof and receive relevant evidence;
(4) take or cause depositions to be taken and reguire compliance with other
discovery procedures as the ends of justice require; (5) regulate the course of
the hearing; (6) direct the parties to appear for prehearing conferences and
such other conferences as may be desirable for the seftlement or simplification
of the issues by consent of the parties; (7) dispose of procedural requests or
similar matters; (8) dispose of motions for summary decisions, motions for
.decisions on the pleadings or motions to dismiss; (9) make decisions in con-

~formity with section 4(¢) {2) or 8§; and (10) take any other action, including
action to maintain order, authorized by agency rule consistent with this Act.

*(c) EvipEncE.—Except as statutes otherwise provide, the proponent of a
rule or order shall have the burden of proof. Any oral or documentary evidence
may be received, but every agency shall provide for the exclusion of irrelevant,
immaterial, or unduly cumulative or repetitious evidence. No sanctions shall be
imposed or rule or order be issued except upon consideration of the whole record
or such portions thereof as may be cited by any party and as supported by
and in accordance with the reliable, probative, and substantial evidence. Every
party shall have the right to present his case or defense by oral or documentary
evidence, to submit rebuttal evidence, and to conduct such cross-examination as
may be required for a full and true disclosure of the facts, Any presiding officer
may, where the inferest of any party will not be prejudiced thereby, require the
submission of all or part of the evidence in written form.

“(d) Recorp.—The transcript of testimony and exhibits, together with all
papers and requests filed in the proceedings, shall constitute the exclusive record
for deecision in accordance with section 4(¢) (2) and (8) and, upen payment of
lawfully prescribed costs, shall be made available to the parties. Official notice
may be taken of all facts of which judicial notice could be taken and of other
facts within the specialized knowledge of the agency. Where any decision rests
on official notice of a material fact not appearing in the evidence in the record,
any party shall on timely request be afforded an opportunity to show the contrary.

“(e) INTERLOCUTORY APPEALS~—A presiding officer may certify to the agency,
or allow the parties an interlocutory appeal on, any material question arising in
the course of a proceeding, where he finds that to do so would prevent substantial
prejudice to any party or would expedite the proceeding. No interlocutory appeal
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shall otherwise be allowed, except by order of the agency upon a showing of
susbhfantial prejudice and after a denial of such appeal by the presiding officer.
The presiding officer or the agency may stay the proceeding during the pendency
of the interlocutory appeal to protect the substantial rights of any party. The
agency, or one or more of its members as it may designate, shall determine the
question forthwith, and further proceedings shail be governed accordingly.

“DECISIONS

“Sec. 8. In all adjudications subject to section 5(a)—

“(a) GENErAL—The same officers who preside at the reception of evidence
shall make the decision except where such officers become unavailable to the
agency. In the absence of either an appeal to the agency or review by the agency
within time provided by statute or by rule, such devision shall without further
proceedings then become the decision of the agency. In proceedings in which the
agency presides at the taking of evidence, ifs decision shall be the final agency
aetion in the proceeding.

“(b) SuUsMITTALS AND DrcisioNs.—Prior to each decision of presiding officers
the parties shall be afforded a reasonable opportunity to submit for the considera-
tion. of the officers participating in such decisions (1) proposed findings and con-
clusions and (2) supporting reasons for suech proposed findings and conclusions
with the opportunity, in the diseretion of the presiding officer, for oral argument
thereon. The record shall show the ruling upon each such finding or conclusion
presented. All decisions shall become a part of the record, shall be served by
the agency on the parties, and shall include (A) the opinion, and (B) the appro-
priate order, sanction. relief, or denial thereof.

“(¢) ApPrAL AND REVIEW.—(1) Any party may appeal the decision of the
presiding officer by serving upon the agency and the other parties, within the
time prescribed by agenecy rule after being served with the decision, written
exceptions and the reasons in support thereof which shall state specifically and
concisely the manner in which (A) prejudicial error was committeed in the
conduet of the proceeding; (B) the findings or conclusions of material fact were
clearly erroneous; (C) the conclusions of law were erroneous; (D) the decision
was contrary to law or to the duly promulgated rules or decisions of the agency;
or (¥) there was a novel question brought into issue. The record for appeal
ghall include all matters constituting the record upon which the decision of the
presiding officer was based. Any portion of the record relied upon shall be
identified by detailed page references. Hxcept for good cause shown, no excep-
tions by any party shall rely on any question of fact or law upon which the
presiding officer had not been afforded an opportunity to pass. The appeal shall
be limited tothe questions raised by the exceptions.

“#(2) Except to the extent that the establishment of an agency appeal board
is clearly unwarranted by the number of proceedings in which exceptions are
filed or that agency appellate procedures have been otherwise provided by Con-
gress, each agency shall establish by rule one or more agency appeal boards
composed of agency members, hearing examiners (other than the presiding
officer), or both. Proceedings before the appeal board shall be as provided by
agency rule and shall include oral argument if requested by a party. If an
appeal board has been established, exceptions shall be considered and deter-
mined by the appeal board unless a private party shall promptly file an appli-
cation for a determination of the exceptions by the agency. If the agency denies
the application, it ghall be deemed to have considered and denied each exception
and affirmed the decision of the presiding officer. If the agency grants the appli-
cation, it shall determine the exceptions after considering the reasons therefor.

“If no appeal board has been established, the exceptions shall be considered
and determined by the agency after considering the reasons therefor.

“(3) Except where the agency simply affirms the decision of the presiding
officer by denying the application for a determination of the exceptions, there
shall be a ruling upon each material exception ; the record shall show the ruling
and the reason ‘therefor; and the decision of the presiding officer shall be
affirmed, set aside, or modified to conform with such rulings or remanded with
instructions. :

“(4) After entry of the decision of the presiding officer or after the action of
the appeal board, the agency in its discretion may, within the time prescribed by
agency rule, order the case before it for review but only upon the ground that
the decision or action may be contrary to law or agency policy, that the agency
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wishes to reconsider its policy, or that a novel question of policy has been pre-
sented. The agency shall state in suech order the $pecific agency policy or novel
question of poliey involved. On such review the agency shall have all the power
it would have if it were initially deciding the proceeding, provided that if the
agency raises any issue of fact it deems material, the agency shall remand the
case with instructions for further proceedings before the presiding officer.

“{5) The action on review or on appeal if no review is taken shall be on the
record and be the final action of the agency except when the decision is remanded
or set for reconsideration or rehearing.

“SANCTIONS AND POWERS

“Sec. 9. Inthe exercise of any power or authority—

“{a) In GEnERAL—Every agency shall have a duty, with due regard for the
rvights and privileges of all interested parties or adversely affected persons and
with reasonable dispatch, to set and complete any investigation or proceedings
required to be conducted pursuant to this Act or other proceedings required by
law and to make its decision. No sanction shall be imposed, investigation com-
menced, or substantive rule or order be issued except within jurisdiction dele-
gated to the agency and as authorized by law.

“(b) PusrLiciTy.—Publicity, which a reviewing court finds was issued by the
agency or any officer, employee or member thereof, to discredit or disparage a
person under investigation or a party to an agenecy proceeding, may be held to
be a prejudicial prejudging of the issues in controversy, and the court may set
aside any action taken by the agency against such person or party or enter such
other order as it deems appropriate.

“{c) Licenses.—Except in cases of willfulness or those in which the public
health, interest, or safety requires otherwise, no withdrawal, suspension, revoca-
tion, or annulment of any license shall be lawful unless, prior to the institution
of agency proceedings therefor, facts or conduct which may warrant such action
shall have been called to the attention of the licensee by the agency in writing
and the licensee shall have been accorded opportunity to demonstrate or achieve
compliance with all lawful requirements. In any case in which the licensee
has, in accordance with agency rules, made timely and sufficient application for
a renewal or a new license, no license with reference to any activity of a con-
tinuing nature shall expire until such application shall have been finally deter-
mined by the agency.

“JUDICIAL REVIEW

“Sec. 10.  Except so far as (1) statutes preclude judieial review or (2) judicial
review of agency discretion is precluded by law—

“(a) RieHT oF REVIEW.—AnYy person adversely affected in fact by any review-
able agency action shall have standing and be entitled to judicial review thereof.

“{b) JURISDICTION, VENUE, AND FoRM oF AcrioN.—The districts courts of the
United States shall have (1) jurisdiction to review agency action reviewable
under this Act, except where a statute provides for judicial review in a specific
court; and (2) jurisdiction to protect the other substantial rights of any person
in an agency proceeding. Agency action shall also be subject to judicial review
in civil or criminal proceedings for judicial enforcement of agency action ex-
cept to the extent that prior, adequate, and exclusive opportunity for such review
is provided by law. The form of the proceeding for judicial review shall be
any special statutory review proceeding or, in the absence or inadequacy thereof,
any applicable form of legal action (including actions for declaratory judg-
ments, proceedings in the nature of mandamus, writs of prohibitory or manda-
tory injunction or habeas corpus). The proceeding for judicial review of agency
action shall be commenced by the filing of a complaint in the district court in
the judicial distriet in which the complainant resides or has his principal place
of business, or in which the acts giving rise to the agency action took place,
or in which any real property involved in the action is situated, except where a
special judicial review procedure is otherwise provided by statute. The action
for judicial review may be brought against the agency by its official fifle.

“(¢) REVIEWABLE AcrroNs.—Every agency action made reviewable by statute
and every final agency action for which there is no other adequate remedy in any
court shall be subject ot judicial review. Any preliminary, procedural, or mf:er-
mediate ageney action or ruling not directly reviewable shall be subjeet to review
upon the review of the final agency action. Bxcept as otherwise expressly re-
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quired by statute, agency action otherwise final shall be final for the purposes of
this subsection whether or not there has been presented or determined any
application for a declaratory order, for any form of reconsideration, or (unless
the agency otherwise requires by rule and provides that the action meanwhile
¢hall be incperative) for an appeal to superior agency authority.

»(d) InTERIM RerLizr-—Pending judicial review any agency is authorized,
where it finds that justice so requires, to postpone the effective date of any
action taken by it. Upon such conditions as may be required and to the extent
necessary to prevent irreparable injury, every reviewing court (including every
court to which a case may be taken on appeal frem or upon application for
certiorari or other writ to a reviewing court) is authorized to issue all necessary
and appropriate process to postpone the effective date of any agency gction or
to preserve status or rights pending conclusion of any review proceedings.

#(e) Scorr oF Review.—So far as necessary to decision, and where presented,
the reviewing court shall decide all relevant questions of law, interpret consti-
tutional and statutory provisions, and determine the meaning or applicability of
the terms of any agency action. It shall (A) compel agency action unlawfully
withheld or unreasonably delayed; and (B) hold unlawful and set aside agency
action, findings, and conclusions found to be (1) arbitrary, capricious, and abuse
of discretion, or otherwise not in accordance with law; (2) contrary to consti-
tutional right, power, privilege, or immunity; (8) in excess of statutory juris-
diction, authority, or limitations, or short of statutory right; (4) without observ-
ance of procedure required by law; (5) unsupported by substantial evidence
in any case subject to the requirements of sections 7 and 8 or otherwise reviewed
on the record of an agency hearing provided by statute; or (6) unwarranted by
the faets to the extent that the facts are subject to trial de nove by the review-
ing court. In making the foregoing determinations the conrt shall review the
whole record or such portions thereof as may be cited by any party, and due
account shall be taken of the rule of prejudicial error.

“EXAMINERS

“Src. 11. Subject to the civil service and other laws to the extent not incon-
sistent with this Act, there shall be appointed by and for each agency as many
qualified and competent examiners as may be necessary for proceedings pursuant
to sections 7 and &, who shall be assigned to cases in rotation so far as practicable
and shall perform no duties inconsistent with their duties and responsibilities
as examiners. Examiners shall be removable by the agency in which they are
employed only for good cause established and determined by the Civil Service
Commission (hereinafter called Commission) after opportunity for hearing and’
upon the record thereof. Examiners shall receive compensation prescribed by
the Commission independently of agency recommendations or ratings and in
accordance with the Classification Act of 1923, as amended, except that the
provisions of paragraphs (2) and (3) of subsection (b) of section 7 of said
Act, as amended, and the provisions of section 9 of said Act, as amended, shall
not be applicable. Agencies oceasionally or temperarily insufficiently staffed
may utilize examiners selected by the Commission from and with the consent
of other agencies. For the purposes of this section, the Commission is author-
ized to make investigations, require reports by agencies, issue reports, including
an annual report to the Congress, promulgate rules, appoint such advisory com-
mittees as may be deemed necessary, recommend legislation, subpena witnesses
or records, and pay witness fees as established for the United States courts.

“CONSTRUCTION AND EFFECT

“Sgc. 12. (a) GeNERAL—Nothing in this Act shall be held to diminish the
constitutional rights of any person or to limit or repeal additional requirements
imposed by statute or otherwise recognized by law. Except as otherwise re-
quired by law, all requirements or privileges relating to evidence or procedure
shall apply equally to agencies and persons. If any provisions of this Act or
the application thereof is held invalid, the remainder of this Act or other appli-
cations of such provision shall not be affected. Every agency is granted all
authority necessary to comply with the reguirements of this Act through the
issuance of rules or otherwise. No legislation shall be held to supersede or
modify the provisions of this Act except to the extent that such legislation shall

do s0 expressly.”
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(b) Errecrive DaTE—This Act shall take effect six months following the date
of its enactment. No change in procedure shall be mandatory with respect to
any proceeding initiated prior to the effective date of such change.

{8, 1758, 89th Cong., 1st sess.]

A BILL To provide for the right of persons to be represented by attorneys in matters
before Federal agencies

Re it enacted by the Senate and House of Representatives of the United States
of America in Congress assembled,

Sec. 101. PRACTICE BY ATTORNEYS.—(a) Any person who is 2 member in good
standing of the bar of the highest court of any State, possession, territory,
Commonwesalth, or the District of Columbia may represent others before any
agency; and whenever such a person acting in a representative capacity appears
in person or signs a paper in practice before an agency, his personal appearance
or signature or any paper filed in the proceeding shall constitute a representa-
tion that he is both properly gualified and authorized to represent the particular
party in whose behalf he acts.

{(b) Nothing herein shall be construed either to grant or to deny to any per-
son who is not a lawyer the right to appear for or represent others before any
agency or in any agency proceeding; to authorize or limit the discipline, includ-
ing disbarment, of persons who appear in a representative capacity before any
agency ; to authorize any person who is a former officer or employee of an agency
to represent others before an agency where such representation is prohibited by
statute or regulation of an agency; or to prevent an agency from requiring g
power of attorney before the agency transfers funds to the attorney for the party
whom he represents.

Sec. 102, Service.—When any participant in any matter before an agency
is represented by an attorney at law or other gualified representative, and that
fact has been made known in writing or in person by the representative to the
agency, any npotice or other written communication required or permitted to be
given to or by such participant shall be given to or by such representative in
addition to any other service specifically required by statute. If a participant
is represented by more than one attorney or other qualified representative, sery-
ice by or upen any one of such representatives shall be sufficient.

-4 [S. 1879, 89th Cong., 1st sess.]

A BILL To recodify, with certain amendments thereto, chapter 19 of title 5 of the United
States Code, entitled “Administrative Procedure’”

Be it enacted by the Senate and House of Representalives of the United Stotes
of America in Congress assembled, That sections 1001 to 1011, inelusive, of this
Act shall constitute the “Code of Federal Administrative Procedure” and may

be cited as such.
DEFINITIONS

SEc. 1001. As used in this Act, except where the context clearly indicates
otherwise—

(a) Asency.—*Agency” means each authority (whether or not within or sub-
ject to review by another agency) of the Government of the United States other
than Congress, the courts of the United States, the Tax Court of the United
States, the Court of Military Appeals or the governments of the possessions,
territories, Commonwealths, or the District of Columbia. Xxcept as to the
requirements of section 1002 of this Act, functions of courts-martial and military
commissions, and military or naval authority exercised in the field in time of
war or in occupied territory, shall be excluded from the operation of this Act.
Except as to the requirements of sections 1002 and 1003 of this Act, arbitration
and mediation functions shall be excluded from the operation of this Act. No
agency or function shall be exempt from any provision of this Act, except by
amendment to section 1012 of this Act.

(b) PERrsoN AND ParTy.—“Person” includes individuals, partnerships, corpora-
tions, associations, and public or private organizations of any character other
than agencies. “Party” includes any person or agency named or admitted as

— .
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a party, or preperly seeking and entitled as of right tc be admiited as a party,
in anuy court or agency proceeding; but nothing herein skali prevent an agency
srom admitting any person or agency as a pariy to an ageacy proceeding for
limited purposes.

{e}) AcEnvcYy RULE aNp RUIEMAKING—“Rule” means the whole or any part
of every ageilcy statement of general applicability and future effect implement-
ing, interpreting, or declaring law or poliey, or setting forth the procedure or
practice requirements of any agency. “Rulemaking” means agency process for
the formulation, amendment, or repeal of a rule.

(i) AceNcy ORDER, ADJUDICATION, AND OriNion.—“Qrder” means the whole
or ary part of the final disposition (whether affirmative, negative, injunctive,
or declaratory in form) by any agency in any matter other than rulemaking.
«Adjudication” means agency process for the formulation, amendment, or repeal
of an order, and includes licensing. “Opinion” means the statement of reasons,
findings of fact, and conclusions of law in explanation or support of an order.

{e) AceENcY LIcENsE AND LicExsing.—“License” includes the whole or any
part of any agency permit, certificate, approval, registration, charter, member-
ship, statutory exemption, or other form of permission. “Licensing” includes
agency process respecting the grant, renewal, denial, revocation, suspension,
annulment, limitation, or modification of a license, and the prescription or re-
quirement of terms, conditions, or standards of conduct thereunder.

(f) AcENCY SaNcTION AND RELIEF.—“Sanction” includes the whole or any
part of any agency (1) prohibition, requirement, limitation, or other condition
affecting the freedom of any person, (2) withholding of relief, (3) imposition
of any form of penalty or fine, {4) destruction, taking, seizure, barring access
to, or withholding of property, (5) assessment of damages, reimbursement, resti-
tution, compensation, costs, charges, or fees, (6) requirement, revocation, or
suspension of a license, or the prescription or requirement of terms, conditions,
or standards of conduct thereunder, or {7) other compulsory or restrictive action.
“Relief” includes the whole or any part of any agency (1) grant of money,
assistance, license, authority, exemption, exception, privilege, or remedy, (2)
recognition of any claim, right, immunity, privilege, exemption, exception, or
remedy, or (3) any other action upon the application or petition of, and bene-
ficial to, any person.

(g) INITIAL DECISION AND INTERMEDIATE DEeEcCIisioNn.—‘Initial decision” means
a decision made by a presiding officer which will become the action of the agency
unless reviewed by the agency. “Intermediate decision” means a recommended
decision in a rulemaking proceeding made by a presiding officer or any author-
ized official of the agency. ‘ .

(h) AGENCY PROCEEDING AND ACTION.—‘Proceeding” means any agency process
for any rule or rulemaking, order or adjudication, or license or licensing.
“Action” includes the whole or any part of any agency, rule, order, license, sanc-
tion, relief, or the equivalent or denial therecf, or failure to act.

PUBLIC INFORMATION

Sec. 1002. In order to provide more adequate and effective information for
the public— ’

(a) OreANIzZATION, RULES, AND KForMS.—Every agency shall separately state
and promptly file for publication in the Federal Register and for codification in
the Code of Federal Regulations: (1) descriptions of its central and field orga-
nization, including statements of the general course and methods by which its
functions are channeled and determined, delegations by the agency of final au-
thority, and the established places at which, and the methods whereby, the public
may obtain information or make submittals or requests; (2) all procedural
rules; (3) all other rules; (4) descriptions of all forms available for public use
angd instructions relating thereto, including a statement of where and how such
forms and instructions may be obiained; and (5) every amendment, revision,
and repesl of the foregoing.

(b) ALTERNATIVE METHODS.—AnN agency may, pursuant to a published rule,
use an alternative method of publishing the information specified in subsection
(a) or of communicating it to all interested persons, when to do so will achieve
economy and expedite dissemination of information to the public. No informa-
tion published by such alternative method shall be relied upon or cited against
any person who had not received actual notice thereof.
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(¢) OrpErs AND OPiNIONS.—Every agency shall promptly publish its orders and
opinions or make them gavailable to the public in accordance with published
rule stating where and how they may be obtained, copied, or examined.

(d) PusrLic ReEcorps.—Every agency shall promptly make available to the
publie, in accordance with a published rule stating where and how such records
may be obtained or examined and copied, all matters initiating or placed of rec-
ord in agency proceedings, including but not limited to docket pleadings, evi.
dence, exhibits, reports, and actions taken therein, and all other records, files,
papers, communications, and documents, submitted to or received by an agency,
connected with the operations of the agency, and all records of action by the
agency thereon, except as the agency by published rule findg that the subject
matter is exempted from disclosure by subsection (f) hereof: Provided, That
records, files, papers, and documents submitted by another agency or received
from another agency which are exempt in the hands of such other agency under
subsection (f) hereof continue to be exempt in the hands of the receiving agency.
Every individual vote of the members of the body comprising the agency shall be
entered of record and made available to the public.

(e) EFrFreECcT OF FAILURE TO PUBLISH.—No rule, order, opinion, or public record
shall be relied upon or cited against any persons unless it has been duly pub-
lished or made gavailable to the public in accordance with this section. No
person shall in any manner be required to resort to organization or procedure
not so published.

(f) Exemprions.—The provisions of this section shall not require disclosure
of subject matter which is (1) specifically exempt from disclosure by statute,
(2) required to be kept secret in the protection of the naticnal security, (3) sub-
mitted in confidence pursuant to statute or published agency rule, (4) the dis-
ciosure of which would be a clearly unwarranted invasion of personal privacy,
or (5) related solely to matters of internal management. Nothing contained in
this section shall be deemed to authorize the withholding of information or
limiting availability of records to the public except as specifically stated in this
subsection.

RULEMAKING

Se¢. 1008. In order to establish procedures for rulemaking by agencies and to
accord interested persons an opportunity to participate therein—

(a) Norice.—Notice of proposed rulemaking shall be published in the Federal
Register and shall state (1) the fime, place, and pature of public rulemaking
proceedings, which shall not be held less than twenty days after such publiea-
tion, (2) the authority under which the rule is proposed, and (3) either the
terms or the substance of the proposed rule, or a description of the subjects
and issues involved. A notice of proposed rulemaking shall not be effective
after one year from date of publication, unless extended by renewed publication.

{b) ProceEpINGs.—FEach agency shall adopt and separately state for publi-
cation in the Federal Register rules specifying the procedures whereby interested
persons may participate in rulemaking. (Whenever rulemaking is initiated, publie
announcement of the initiation may be given and opportunity afforded interested
persons to submif views or otherwise participate informally in conferences on
the proposals under consideration, for publication in the Federal Register. After
notice of proposed rulemaking has been published in the Federal Register, the
agency shall afford interested persons an opportunity to participate in the rule-
making through submission of written data, views, or arguments, with oppor-
tunity to present the same orally, upon request therefor, unless the agency deems
it unnecessary. The agency shall fully consider all submissions. Except with
regard to rules of procedure, the agency shall, when requested by an interested
person, issue a concise statement of the matters considered in adopting or re-
jecting the rule and the reasons therefor. Where rules are required under the
Constitution or by statute to be made on a record after opportunity for hearing,
the proceedings shall also be in conformity with sections 1006 and 1007 of this
Act, except that the provision in section 1005 (¢) requiring separation of functions
shall not be applicable and that, in lieu of an initial decision pursuant to section
1007, an intermediate decision may be issued which shall be subject to exceptions
before promulgation of the rule. Each agency shall maintain a rulemaking
docket showing the current status of published proposals for rule-making.

(¢} Errecrivi Dates.—The required publication by any agency of any ru}e,
other than one which solely grants or recognizes exemption or relieves restric-
tion, shall be made not less than twenty days prior to the effective date thereof,

H
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except where the agency finds that timely execution of its functions imperatively
requires the rule to become effective within a shorter period and publishes its
finding together with a statement of the reasons therefore, with the rule.

(d) EMERGENCY RULEs.—Emergency rules may be adopted without compliance
with the procedures prescribed in subsection (b) above, and with less than the
twenty days’ notice prescribed in subsection (a) above (or where circumstances
imperatively require, without notice) where an agency finds that (1) immediate
adoption of the rule is imperatively necessary for the preservation of public
health, safety, or welfare, or (2) compliance with the requirements of this sec-
tion would be contrary to the public interest. iSuch findings and a statement of
the reasons for the action shall be published with the rule in the Federal Reg-
ister. Hmergency rules shall have effect for not more than six months from
the adoption thereof unless extended in compliance with subsections (a) and
(b) of this section.

(e) PrrITIONS.—EVery agency shall accord all interested persons the right to
petition for the issuance, amendment, or repeal of a rule. Where the agency
does not undertake rulemaking on the petition, it shall promptly state and trans-
mit to the petitioner its reasons therefor., Whenever an agency undertakes
rulemaking, all related petitions for the issuance, amendment, or repeal of the
rule, which have been filed within a period fixed by the agency, shall be con-
sidered and acted upon in the same proceeding. The petition and the action
taken by the agency, or its statement of the reasons for not doing so, shall be
matters of public record.

(f) ExeMpTrIoN.—This section shall not require notice of or public participa-
tion in rulemaking (1) required to be kept secret in the protection of the na-
tional security, (2) relating to public property, loans, grants, benefits, or con-
tracts to the extent that the agency finds and publishes, with a statement of
supporting reasons, that such public participation would occasion delay or ex-
pense disproportionate to the public interest; or (3) relating solely to internal
management or personnel of the agency.

ADJUDICATION

Sec. 1004. In order that there may be a fair determination in every case of
adjudication—

(a) ForMAL ADJUbDIicATION.—In all such proceedings in which an opportunity
for agency hearing is required under the Constitution or by statute, the parties
shall be entitled to a hearing and decision in conformity with sections 1006 and
1007 of this Act, 'Where time, the nature of the proceeding, and the public in-
terest permit, the agency shall afford all interested persons an opportunity, in
advance of the hearing, to Submit offers for the adjustment or settlement of
the controversy, or for limitation of the issues. Persons entitled to notice of
the hearings shall be given timely notice of (1) the time, place, and nature
thereof, (2) the legal authority and jurisdiction under which it is to be held,
and (3) the matters of fact and law asserted. Pleadings, including the initial
notice, shall conform with the practice and requirements of pleading in the
United States district courts, except to the extent that the ageney finds conform-
ity impracticable and otherwise provides by published rule. In fixing the
times and places for proceedings, due regard shall be had for the convenience
of the parties and their representatives. The parties to a hearing shall be en-
titled to submit and to have considered proposals for the settlement or adjust-
ment of the controversy.

(b) INFORMAL ADJUDICATION.—In all cases of adjudication nof covered by
subsection (a) and affecting private rights, claims, or privileges including but
not limited to matters relating to public property, loans, grants, benefits or
contracts, and determinations based upon inspections, tests, or examinations, de-
cisions of subordinate officers may by rule be made subject to review within the
agency by the agency or designated boards or superior officers. If requested,
the reviewing authority shall furnish to a party a statement of the reasons for its
decision. The decision of the reviewing authority or, if the agency fails to
establish an intragency review procedure, the decision of the subordinate officer
shall, subject to section 1009(a), constitute agency action subject to judicial
review, in which case the record on review shall be made in the reviewing court.

{(¢) EMERGENCY OrDERS.—Nothing contained in this Act shall affect existing
rowers to issue emergency orders where the agency finds, and states of record
the reasons for so finding, that (1) immediate issuance of the order is im-
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peratively necessary for the preservation of public heaith, safety, or welfare,
and (2) cobservance of the requirements of this section wonld be contrary t¢ the
puiblic interest. Where an ewnergency order has been issued, any person who
wouid ocheirwise be entitled to a hearing pursuant to subsection {a) Lereof shall
be entitled upen request to an immediate hearing in accordance with this Act, in
which proceeding the proponent ¢f the emergency order shall be deemed the mov-
ing party.
AUXILIARY PROCEDURAL MATTERS

Sec. 1005, (a) INVESTIGATIONS.—NO process, requirement of a report, inspec-
tion, or other investigatory act or demand skall be initiated, issued, made, or en-
forced by any agency in any manner or for any purpose unlesg it is within the
jurisdiction of the agency and the authority conferred by statute. Ivery person
compelied to testify or to submit data or evidence to any agency shalil be entitled
to the benefit of counsel and to retain or, on payment of lawfully prescribed
costs, to procure a copy of the transcript of such testimony, data, or evidence.
Upon a showing of irreparable injury, any Federal court of competent jurisdic-
tien may, in accordance with the provisions of section 1009(g), restrain action
clearly beyond the constitutional or statutory jurisdiction or authority of the
agency.

(b) SuspENAs.—Subpenas shall be issued upon request to any party to an
adjudication subject to section 1004{(a) and shall be enforced without discrim-
ination between public and private parties. Any person subject to a subpena
may, before compliance therewith and upon timely petition, obtain from any
Federal court of competent jurisdiction a ruling as to the lawfulness thereof.
Such suit may be brought in the judicial distriet in which the subpena is served
or wherein the defendant resides. The court shall quash the subpena or similar
process or demand to the extent that it is found to be unreasonable in terms,
irrelevant in scope, beyond the jurisdiction of the agency, not competently
issued, or otherwise not in accordance with law. Any person at whose instance
a subpena was issued, or the agency which issued the subpena, may upon
timely petition apply to any Federal court of competent jurisdiction for an
order epforcing the subpena. In any proceeding for enforcement, the court
shall sustain such subpena fo the extent that it is found to be in accordance
with law and shall issue an order requiring the appearance of witnesses or
the production of data within a reasonable time, under penalty of punishment
for contempt in case of contumacious failure to comply with the order of the
court.

(¢) SEPARATION oF FuNcTIONS.—No presiding or deciding officer acting pur-
‘suant to section 1006 of this Aect shall be responsible to or subject to the super-
vision or direction of any officer, employee, or agent engaged in the performance
of investigatory or prosecuting functions for any agency. Except upon notice
and opportunity for all parties to be present or to the extent required for the
disposition of ex parte matters as authorized by law, no such presiding or
deciding officer or agency or member of an agency acting pursuant {o seclions
1008 and 1007 of this Act shall consult with any person or party on any issue
of fact or law in the proceeding, except that, in analyzing and appraising the
record for decision, any agency member may (1) consult with other members
of the agency, (2) have the aid and advice of one or more personal assistants,
(3) have the assistance of other employees of the agency who have not par-
ticipated in the proceeding in any manner, who are not engaged for the agency
in any investigative functions in the same or any current factually related case
and who are not engaged for the agency in any prosecutory functions; any
member of a board specifically authorized by statute to conduct designated
classes of proceedings may consult with other members of such board ; and any
member of such a board, and any other presiding or deciding officer other than
an agency member, may have the aid and advice as personal assistants of one
or more employees of the agency who have not participated in th_e pr_oceedmg
in any manner, who are not engaged for the agency in any investigative func-
tions in the same or any current factually related case and who are not engag(?d
for the agency in any prosecutory functions. ‘“Agency member” as used I}er_@ln
means a cabinet officer, an agency head, or a member of a board or commission,
and does not include any person exercising deiegated functions.

(d) ExrpepiTion anp Denrars.—Every agency shall proceed with reasonable
dispatch to conclude any matter presented to it with due regard for the con-
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venience of the parties or thelr representatives, giving precedence to rehearing
proceedings after remand by court order. Prompt notice shall be given of the
refusal to accept for filing or the denial in whole or in part of any written ap-
plication or other request made in connection with any agency proceeding or
action, with a statement of the grounds therefor. Upon application made to
any Federal court of competent jurisdiction by a party to any agency proceeding
or by a person adversely affected by agency action, and a showing to the court
that, notwithstanding due request to the agency, there has been undue delay
in connection with such proceeding or action, the court may direct the agency
to decide the matter promptly. In any such case the agency may show that the
delay was necessary and unavoidable,

{e) DECLARATORY ORpER.—Every agency shall provide by rule for the enter-
taining, in its sound discretion, and prompt disposition of petitions for declara-
tory orders fo terminate actual controversies, or to remove uncertainties in ac-
tual controversies as to the applicability to the petitioners of any statutory pro-
vizions or of any rules or orders of the agency. The order disposing of the
petition shall constitute agency action subjeet to judicial review.

(f) Narronal Security.—In the case of agency proceedings or sctions which
involve the national security of the United States and for that reason must
he kept secret, the agency shall provide by rule for such procedures parallel
to those provided in this Act as will effectively safeguard and prevent dis-
closure of classified information to unauthorized persons with minimum im-
pairment of the procedural rights which would be available if classified infor-
mation were not involved.

HEARINGS

$ec. 1006. In order to assure that all parties to agency hearings governed
by section 1004(a) or rulemaking required under the Comnstitution or by statute
to be made on a record after opportunity for hearing shall be accorded due
process of law—

(a) PresmpIiNG OrrIcERS.—Al the taking of evidence only one of the follow-
ing may preside: (1) the agency, (2) one or more members of the body which
comprises the agency, if authorized by law, (3) a hearing commissioner, or
(4) an individual or a board specifically authorized by statute to conduct des-
ignated classes of proeeedings. All evidence, whether written or oral, shall
be submitted to and considered by the presiding officer. The functions of all
presiding officers, as well as officers participating in decisions in conformity
with this Act, shall be conducted in an impartial manner. Any such officer
may at any time withdraw if he deems himself disqualified, and, upon the filing
in good faith by a party of a timely and sufficient affidavit of personal bias or
disqualification of any such’officer, he shall forthwith determine the matter
as part of the record in the case. In any case in which the presiding officer
is disqualified or otherwise becomes unavailable because of extended iliness
or absence, another presiding officer may be assigned to continue with the case,
unless substantial prejudice to any party is shown to result therefrom. In the
event of substantial prejudice the agency may determine the manner in which
and the extent to which the case shall be reheard.

(b) Powgrs oF PresipiNg OrFFICERS.—Presiding officers shall have authority to
(1) administer oaths and affirmations; (2) sign and issue subpenas; (3) rule
upon offers of proof and receive evidence; (4) permit or reguire depositions or
discovery upon oral examination or written interrogatories for the purpose of
discovery or for use as evidence in the proceeding, and dispose of motions re-
lating to the discovery and production of relevant documents and things for
inspection, copying, or photographing; (5) regulate the course of the hearings,
set the time and place for continued hearings, subject to agency calendar prac-
tice, and fix the time for the filing of briefs and other documents; (6) direct
the parties to appear and confer to consider the simplification of the issues, ad-
missions of fact or of documents to avoid unnecessary proof, and limitation of
the number of expert witness, and issue appropriate orders which shall control
the subsequent course of the proceeding; (7) dispose of motions to dismiss for
lack of agency jurisdiction over the subject matter or parties or for any other
ground; (8) dispose of motions to amend, or to dismiss without prejudice, appli-
cations, and other pleadings; (9) dispose of motions to intervene, procedural
requests or similar matters; (10) make initial decisions; (11) reprimand or
exclude from the hearing any person for any improper or indecorous conduct in
their presence; and (12) take any other action authorized by agency rule con-
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sistent with this Act or, in the absence thereof, in accordance to the extent
practicable with the procedure in the United States district courts.

(¢) INTERLOCUTORY AFPPEALS~A presiding officer may certify to the agency,
or allow the parties an interlocutory appeal on, any material question arising
in the course of a proceeding, where he finds that to do so would prevent sub-
stantial prejudice to any party or would expedite the proceeding. The pre-
siding officer or the agency may thereafter stay the proceeding if necessary to
protect the substantial rights of any party. The agency, or such one or more of
its members as it may designate, shall determine the question forthwith, and
further proceedings shall be governed accordingly. No interlocutory appeal shail
otherswise be allowed, except by order of the agency upon a showing of sub-
stantial prejudice and after a denial of such appeal by the presiding officer.

(d) Evmpence—Except as otherwise provided by statute, the proponent of an
order shall have the burden of proof, and every party to the proceeding shaill
have the right to present his case or defense by oral and documentary evidence,
to submit rebuttal evidence, and to conduet such cross-examination as may be
required for a full and true disclosure of the facts. Subject to these rights and
requirements, where a hearing will be expedited and the interests of the parties
will not be substantially prejudiced thereby, a presiding officer may receive all or
part of the evidence in written form. In rulemaking subject to this section and
in cases of adjudication involving the approval of prescription for the future of
rates, wages, corporate or financial struetures or reorganizations thereof, prices,
facilities, appliances, services, or allowances thereof, or valuations, costs, or
accounting, or practices bearing upon any of the foregoing, any reliable and
probative evidence shall be received. In all other cases, the rules of evidence
and requirements of proof shall conform, to the extent practicable, with those in
civil nonjury cases in the United States distriet courts. The complefe transcript
of the record shall be made available to the parties upon payment of lawfully
preseribed costs which shall be equitably divided among the parties and the
agency.

~ (e) Orrician NoricE.—Agencies or any presiding officer in an agency proceed-
ing may take official notice of judicially cognizable facts and technieal, scientific,
and other facts within their specialized knowledge. When an agency takes official
notice of a fact, other than a judicially cognizable fact, not appearing in the
record and that fact is material to the decision of the case, the agency or presid-
ing officer shall bring that fact to the attention of the parties and shall afford
every party before decision an opportunity to controvert the fact or dispute its
bearing upon the decision.

(f) AcENcY PARTICIPATION.—Whenever an agency shall find upon its own
motion or that of a party in a proceeding that the public interest may be sub
stantially affected by the outcome of that proceeding, the agency shall act to pro-
tect that interest by appointing such members of its staff or such counsel or con-
sultants as it may deem necessary to appear in the proceeding and develop what-
ever evidence and make whatever arguments may be required to clarify all the
issues material and relevant to a determination of the proceeding in accord with
that interest.

' DECISIONS AND AGENOY REVIEW

Sec. 1007. In cases in which a hearing is required to be conducted in con-
formity with section 1006 of this Act—

(a) SuBMITTALS AND DECISIONS.—Prior to each decision by an agency which
presides, or the initial decision by a presiding officer in an agency proceeding,
the parties to the proceeding shall be afforded an opportunity to submit (1)
proposed findings of fact and conclusions of law, and (2) both written and oral
argument. The record shall show the ruling upon each material finding or
conclusion presented. Upon review of any initial decision, the agency shall,
by rule, afford the parties an opportunity to submit (1) written exceptions to
the decision, and (2) written briefs. Upon review of initial decisions, a party
shall be granted opportunity for oral argument upon request, unless the agency
deems it inappropriate or unwarranted. All decisions and initial decisions shall
include a statement of (1) findings and conclusions, as well as the reasons or
basis therefor, upon all the material issues of fact, law, or discretion presentf%d
on the record, and (2) the appropriate rule, order, sanction, relief, or denial
thereof; and such decisions and initial decisions shall become a part of the
record. The grounds for any decision shall be within the scope of the issues
presented on the record.
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(b) RECORD FOR Decistons.—For the purpose of the decision by the agency
which presides or the initial decision by a presiding officer, the record shall in-
clude (1) all pleadings, motions, and intermediate rulings, (2) evidence received
or considered, including testimony, exhibits, and matters officially noticed, (3)
offers of proof and ruling thereon, and (4) the findings of fact and conclusions
of law proposed by the parties. No other material shall be considered by the
agency or by the presiding officer. In cases in which the ageney has presided at
the reception of the evidence, the agency shall prepare, file, and serve upon the
parties its decision. In all other cases the presiding officer shall prepare and
file an initial decision which the agency shall serve upon the parties, except
where the parties to the proceeding, with the consent of the agency, expressly
waive their right to have an initial decision rendered by such officer. In the
absence of an appeal to the agency or a review upon motion of the agency within
the time provided by rule for such appeal or review, every such initial decision
ghall thereupon become the decision of the agency.

{¢) RECORD FOR REVIEW BY AGENCY.~For the purpose of review by the agency
of the initial decision of the presiding officer, the record shall include (1) all
niatters constituting the record upon which the decision of the presiding officer
was based, (2) the rulings upon the proposed findings and conclusions, (3) the
initial decision of the presiding officer, and (4) the exceptions and briefs filed.
No other material shall be considered by the agency upon review. By consent
of the parties, the records for review may be reduced or the issues therein
limited. The grounds of the decision shall be within the scope of the issues
presented on the record. The findings of evidentiary fact, as distinguished from
ultimate conclusions of fact, made by the presiding officer shall not be set aside
by the agency on review of the presiding officer’s initial decisions unless such
findings of evidentiary fact are contrary to the weight of the evidence. The
ageney either may remand the case to the presiding officer for such further
proceedings as it may direct or it may affirm, set aside, or modify the order or any
sanction or relief entered thereon, in conformity with the faets and the law.

LICENSING

Sec. 1008. (a) ProceepING~—In any case in which application is made for a
license required by law, the agency, with due regard for the rights and privileges
of all interested persons, shall set and conduct the proceedings in accordance
with this Act unless otherwise required by law.

(b) TerMs axp ConprrioNs.—Terms, conditions, or requirements limiting
any license shall be valid only if reasonably necessary to effectuate the purposes,
scope, or stated terms of the statute pursuant to which the license is issued or
required. ; R

{¢) RevocarioN, SUSPENSION, AND MODIFICATION,—No revocation, suspension,
annulment, limitation, or modification by any agency of a license shall be lawful
pnless, before institution of agency proceedings therefor, the agency shall have
(1) given the licensee notice in writing of facts or conduct that may warrant
such action, (2) afforded the licensee opportunity to submit written data, views,
and arguments with respect to such facts or conduct, and (3) except in cases
of willful violation, given the licensee a reasonable opportunity to comply with
all lawful requirements. Where the agency finds that the licensee has been
guilty of willful violation, or that the publiec health, safety, or welfare impera-
tively requires emergency action, and incorporates such findings in its order, it
may institute revocation proceedings without compliance with the provisions
of thig subsection. Where the agency finds that the publiec health, safety, or
welfare imperatively requireg such action, and incorporates such finding in its
order, it may summarily suspend the license pending proceedings for revocation
which shall be promptly instituted and determined upon the request of any in-
terested person. :

(d) RENEwaL—In any case in which the licensee has made timely and suffi-
cient application for the renewal of a license or for a new license for the con-
duct of a previously licensed activity of a continuing nature, the existing
license shall not expire until (1) such application has been finally acted upon
by the agency and, (2) if the application hag been denied or the termg of the new
license limited, judicial review has been sought or the time for seeking judicial
review has elapsed or, if no time for seeking judicial review is specified, then
sixty days after the denial.
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' JUDBICIAL REVIEW

J

Sre. 100%. In order to assure a plain, simple, and prompt judicial remedy ‘
to persons adversely affected or aggrieved by agency action, and n{)twithstanding
any limitation by statute on the minimum jurisdictional amount in controversy— f

(a) ReviEwABLE AcTs.—Every agency action made reviewable by statute ang
every final agency action which is not subject to judicial review in an action
brought by a person adversely affected or aggrieved shall, except as expressly
precluded by Act of Congress hereafter enacted, be subject to judicial review
under this Act: Provided, That such judicial review shall not be exclusive of
remedies otherwise available including actions for declaratory judgment or
proceedings to restrain or compel agency action or for habeas corpus. Any |
preliminary, procedural, or intermediate agency action or ruling not directly re-
viewable ghall be subject to review upon the review of the final agency action.
Except as otherwise expressly required by the statute, agency action otherwige
final shall be final for the purposes of this subsection whether or not there hag
been presented or determined any application for a declaratory order, for any
form of reconsideration, or (unless the agency otherwise required by rule ang
provides that the action meanwhile shall be inoperative) for an appeal to
superior agency authority.

(b) SranwpiNg To SEEx Revicw.—Any person adversely affected or aggrieved
by any reviewable agency action shall have standing to seek judicial review
thereof, except where expressly precluded by Act of Congress hereafter enacted,

(¢) ForM oF ACTION.—A person may obtain judicial determination of the jurig-
diction or statutory authority of the agency in a civil or criminal case brought
by the agency, or in its behalf, for judicial enforcement of such agency action,
regardless of the availability or pendency of administrative review proceedings
with respect thereto, except where expressly precluded by Act of Congress here-
after enacted. All other cases for review of agency action shall be commenced
by the filing of a petition for review in a United States district court of appro-
priate jurisdiction, except where a statute provides for judicial review in a speci-
fied court. Proceedings for review may be brought against the agency by its
official title, in any judicial district where a petitioner resides, where all or g
substantial part of the events or omissions giving rise to the claim oceurred, or,
if any property is involved in the proceeding, where all or a substantial part
of the property is situated. The petition shall state (1) the grounds upon which
jurisdiction and venue are based, (2) the facts upon which petitioner bases
the claim that he has been adversely affected or aggrieved, (3) the reasons
entitling him to relief, and (4) the relief which he seeks.

(d) InTeErIM Repier.—Upon a finding that irreparable injury would otherwise
result and that the balance of equities favors such action, (1) the agency, upon
application therefor, shall postpone the effective date of the agency action
pending judicial review, or (2) the reviewing court, upon application therefor
and regardless of whether such an application previously shall have been made
to or denied by any agency, shall issue all necessary and appropriate process
to postpone the effective date of the agency action or to preserve the rights
of the parties pending conclusion of the review proceedings. ;

(e) Rrecorbp oN REVIEW.—In every case of agency action subject to sections
1006 and 1007 of this Act, the record on review shall, unless the parties con-
cerned stipulate to something less, include (1) all matters constituting the
record for action or review by the agency, including the original or certified i‘
copies of all papers presented to or considered by the agency, (2) rulings upon i
exceptions, (8) the decision, findings, and action of the agency, and (4) as to
alleged procedural errors and irregularities not appearing in the agency record,
evidence taken independently by the court. In all other cases, the record on
review ghall be made in the reviewing court.

(f) Decisio¥ oN Review.—If the court finds no error, it shall affirm the
agency action. If it finds that the agency action is (1) arbitrary or capricious,
(2) a denial of statutory rights, (3) contrary to constitutional right, power
_privilege, or immunity, (4) in excess of statutory jurisdiction, authority, put-
poses, or limitations, (5) not in accord with the procedures or procedural limi-
tations of this Act or otherwise required by law, (6) an abuse or clearly un-
warranted exercise of discretion, (7) based upon findings of fact that are clearly
erroneous on the whole record in proceedings subject to sections 1006 and 1007
of this Act, (8) unsupported by the evidence in cases in which the record i§
made before the court, or (89) otherwise contrary to law, then in any suC
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event the court shall hold unlawful and set aside the agency action and shall
(i) restrain the enforcement of the order of rule under review, (ii) compel
any agency action to be taken which has been unlawfully withheld or unduly
delayed, and (iii) afford such other relief as may be appropriate. In making
the foregoing determinations, the court shall review the whole record or such
portions thereof as may be cited by any party, and due account shall be taken
of the rule of prejudicial error. In all cases under review the court shall de-
termine all relevant questions of law and interpret the statutory and constitu-
tional provisions involved and shall apply the court’s own interpretation to the
facts duly found or established.

(g) PROCEEDINGS AN HExCESS oF JURISpICTION.—IJpon a showing of irreparable
injury, any Federal court of competent jurisdiction may enjoin at any time the
conduct of any agency proceeding in which the proceeding itself or the action pro-
posed to be taken therein is clearly beyond the constitutional or statutory juris-
diction or authority of the agency. If the court finds that any proceeding contest-
ing the jurisdiction or authority of the agency is frivolous or brought for the
purpose of delay, it shall assess against the petitioner in such proceedings costs,
a reasonable sum for attorneys’ fees (or any equivalent sum in lieu thereof), and
damages (which may include damages to the public interest) incurred by other
parties, including the United States.

When any such case is brought, the Attorney Gemeral may file with the elerk
of court a certificate that the case, in his opinion, is of general public importance.
Said certificate shall be immediately furnished by said clerk to the chief judge of
said court who shall upon receipt thereof immediately designate a judge to hear
and determine the case. The judge so designated shall set the case for hearing at
the earliest practicable date and he shall cause the case to be in every way ex-
pedited. Said case shall have precedence on the calendar of the trial court and
of the appropriate appellate courts and Supreme Court at every stage.

LIMITATIONS OF AUTHORITY

Sec. 1610. In the exercise of any power, authority, or discretion by any agency
or by any officer or employee thereof—

{a) AUTHORITY.—No agency action shall be taken except within the jurisdiction
delegated to the agency and as authorized by law. Agency action shall not be
deemed to be within the statutory authority and jurisdiction of the agency merely
because such action is not contrary to the specific provisions of a statute.

{b) PusLICITY.—Agency publicity, which a reviewing court finds was issued to
discredit or disparage a person under investigation or a party to an agency pro-
ceeding, may be held to be a prejudicial prejudging of the issues in controversy,
and the court may set aside any action takem by the agency against such person
or party or enter such other order as it deems appropriate.

GENERAL PROVISIONS

Sec. 1011. (a) CoNSTRUCTION AND EFFECT..—All laws or portions thereof which
are inconsistent, or conflict, with the provisions of this Act are hereby repealed:
Provided, however, That nothing in this Act shall be interpreted to diminish the
constitutional rights of any person or to limit or repeal any additional reguire-
ments imposed by statute or otherwise recognized by law. Except as otherwise
required by law, all requirements or privileges relating to evidence or procedure
shall apply equally to agencies and persons. Every agency shall have all the
powers necessary to enable it to carry out the provisions of this Act, including
the authority to make and enforce rules thereunder. The courts shall have all
the powers necessary to enable them to carry out the provisions of this Act. No
subsequent legislation shall be held to supersede or modify the provisions of this
Act except to the extent that such legislation shall do so expressly. The affirma
tive requirements and specifie prohibitions of this Act shall be broadly construed,
and exemptions from, and exceptions to, this Act shall be narrowly construed.

(b) SerarasiLTYy.~If any provision of this Act or the application thereof
to any person or circumstance ig held invalid, the remainder of this Act and the
application of such provision to other persons or circumstances shall not be
affected thereby.

(c) ErrecTIvE DATE—This Act shall supersede the Administrative Procedure
Act of 19468 and take effect on the one hundred and eightieth day after the date
of its enaetment, but (1) insofar as the amendments made by this Act to the -

49-772—65—3
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Administrative Procedure Act of 1946 provide for changes, requirements imposeq
by such changes shall not be mandatory as to any agency proceeding with respect
to which hearings under title 5, United States Code, section 1006, have beep
commenced prior to the effective date of this Act; (2) the amendments made by
this Act to title 5, United States Code, section 1009 (relating to judicial review
of orders and decisions), shall not apply with respect to any action or appeqs
which i3 pending before any court on the effective date of this Act.

REPEAL OF EXEMPTIONS FROM ADMINISTRATIVE PROCEDURE ACT

SEc. 1012. All laws or parts of laws in foree on the one hundred and eightieth
day after the date of enactment of this Act which, either expressly or impliedly
grant exemption from the provisions of the Administrative Procedure Act of
51946 are hereby repealed, including specifically such parts of laws as the follow-
ing:
1. Section 483 of the Federal Coal Mine Safety Act, title 30, United Stateg

Code.
2. Section 2027 of the Export Control Act of 1949, title 50, United States Code,

appeudix. . :
3. Section 2231 of the Atomic Energy Act of 1954, title 42, United States Code.

4, Section 5 of the Second Decontrol Act of 17 (61 Stat. 323).
5. Section 501(b) of Public Law 155, Righty-second Congress, first session (65

Stat. 364). ‘
8. Section 1221 of the Renegotiation Act of 1951, title 50, United States Code,

appendix., S .
7. section 1642 (i) of the International Wheat Agreement Act of 149, title.7,

United States Code.
8. Section 2159 of the Defense Production Act of 1950, title 50, United States

Code, appendix.
9. Section 3 of Public Law 564, Bighty-second Congress, second session (86

Stat., 732).
10. Section 463 of the Universal Military Training and Service Act, title 50,

United States Code, appendix.
11, Sections 18811884 and 18911902 of the Housing and BRent Acts, title 50

United States Code Annotated, appendix. ) ‘
12. Sections 1622 and 1641 of the Surplus Property Act of 1944, title 50

United States Code, Annotated, appendix.
13. Sections 1822, 1830, and 1833 of the Veterans Emergency Housing Program,

title 50, United States Code Annotated, appendix. .
14. Sections 101, 103, and 105-125 of the Termination of War Contracts Act,

title 41, United States Code Annotated.
15. Sections 1738, 1739, 1743, and 1744 of the War Housing Insurance Act, title

12, United States Code Annotated.
16. Sections 1226(a) and 1252(b) of the Immigration and Nationality Act of

1952, title 8, United States Code Annotated (to the extent that they authorize

special procedures).
17. Section 401(b} of Public Law 534, Eighty-second Congress, second session

{66 Stat. 624).
Senator Lowne. Our first witness this morning is Mr. Edwin F.
Rains, the Assistant General Counsel of the Treasury Department.

Mr. Rains?
BIogRAPHICAL STATEMENT oF Epwin F. Rains

Name: Edwin F. Rains. Residence: 2829 Marshall Street, Falis Church, Va,

22042. Permanent residence: Same.
Present oceupation: Assistant General Counsel, U.8. Department of the

Treasury. ‘
Marital status: Married to Marjorie D. Rains, 1941. Children: Gerald Lewis

Robert Edward. . ‘
Born: April 4, 1915, New York. Son of Lewis E. Rains and Teresa Friend

Rains.
Education : City College of New York, B.8.8., 1934 ; Columbia Law School, LL.B.

1937.
Military service: U.S. Naval Reserve, 1944-46, ensign and lieutenant (j&)-

Service in European theater of operations.

¥
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Professional career: Following graduation from law school and brief service
as research assistant to Prof. Walter Gellhorn at Columbia Law School joined
staff of the Treasury Department, Bureau of Customs. Served as an atforney
in the Bureau of Customs, later with the Foreign Funds Control and as an attor-
ney handling matters involving the Office of International Finance. Served as
Chief Counsel of Foreign Assets Control from 1951 to 1960. Appointed Assist-
ant General Counsel April 1, 1960. Presently responsible for the legal work of
the Bureaus of Customs, Nareotics, and Engraving and Printing, and the U.S.

Coast Guard:
Bar memberships : New York, District of Columbia, and U.8. Supreme Court.

STATEMENT OF EDWIN ¥, RAINS, ASSISTANT GENERAL COUNSEL,
U.S. TREASURY DEPARTMENT; ACCOMPANIED BY CHARLOTTE T.
LLOYD, SPECIAL ASSISTANT TO GENERAL COUNSEL

Mr. Rains. Mr. Chairman, I have brought with me Mrs. Char-
lotte T. Lloyd, Special Assistant to the General Counsel of the Treas-
ury Department.

Senator Loxe. Mrs. Lloyd, we are happy to have you here with us
today.

Mz Rains. Mr. Chairman, I am pleased to appear before your
committee to testify with respect to S. 1336 to amend the Administra-
tive Procedure Act and other related bills. My task in this respect
is a somewhat difficult one in view of the fact that I so thoroughly
approve of the objectives of this legislation and yet, at the same time,
have to express a series of grave objections because of a number of
serious problems which the proposed legislation presents to the Treas-
ury Department and, I am sure, to other agencies of the Federal
Government.

As you know, we have had the opportunity to report and testify
with respect to similar bills which were before this sugcommittee dur-
ing the last Congress. In this connection, the Treasury Department
submitted voluminous reports and our then General Counsel, Mr, Belin,
testified at considerable length and in great detail. Because so much
of what is contained in the present proposed legislation was also before
Congress when Mr. Belin testified, I shall not attempt to cover all
aspects of these bills. Although there have been a number of notable
improvements from our point of view in the present proposed legisla-
tion as compared with earlier versions, a great deal of what we objected
to still remains. ,

I would like leave, Mr. Chairman, to depart from the printed state-
ment which has been presented to you and go through this, if T may,
in a somewhat different fashion.

Senator Lone. That will be entirely agreeable. And if you desire,
your entire printed statement may be printed in the record.

Mr. Rains. Thank you, sir. ,

Senator Loxe. Without objection, such will be done.

(The entire printed statement of Mr. Rains is as follows:)

StaTEMENT oF Epwin F. RAINs, ASSISTANT GENERAL COUNSEL, U.S. TREASURY
DEPARTMENT

Mr. Chairman, I am pleased to appear before your committee to testify with
respect to S. 1386 to amend the Administrative Procedure Act and other related
bills. My task in this respect is a somewhat difficult one in view of the fact that
I so thoroughly approve of the objectives of this committee and yet at the same
time have to express a series of grave objections because of a number of serious
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problems which the proposed legislation presents to the Treasury Department
and. T am sure, to other agencies of the Federal Government.

A8 ¥ou know, we have had the opportunity to report and testify with respect
to similar bills which were before this subcoinmittee during the last Congress.
in this conunection, the Treasury Department submitted voluminous reports and
our then General Counsel, Mr. Belin, testified at considerable length and in great
derail, Because so much of what is contained in the present legislation was also
before Congress when Mr. Belin testified, I shall not attempt to cover all aspects
of these bills. Although there have been a nurber of notable improvements from
o pomt of view in the present proposed legislation as compared with earlier

VEIsions, a great deal of what we objected to still remains.

I fear I must state at the outset that our general adverse conclusion with
respect to S. 1336 persists; that the public who are the intended beneficiaries of
thiy legislation would be adversely affected by its enactment, because this legis.
lation would make the administrative process more complex, more prolonged and
more expensive. We believe, moreover, that it would unnecessarily expose the
private affairs of individuals to public scrutiny and that it would hinder efficient
criminal law enforcement and the execution of other vital laws. We believe it
wonld lead to premature and unwise disclosure of pending agency operations and
we believe that it would be detrimenbal to the private citizen who deals with ad-
ministrative agencies in that it would open to collateral attack administrative
determinations favorable to those persons.

These- conclusions will be demonstrated, I believe, in the following discussion
of certain major difficulties which our Department, in particular, and, I am sure,
other Federal agencies find in the present revision. These difficulties relate to
sections 8, 4, 5, 6, 9, and 10.

SECTION 3. PUBLIC 1NFORMATION

Section 3 of the Administrative Procedure Act is a measure intended to allow
all persons concerned with the administrative process of an agency to obtain all
necessary information from the agency. §. 1336 would transform section 3 into
a measure whereby any person whatever his motive could obtain almost any sort
of information reiating to or arising out of any agency’s operations and plans for
operations, regardless of the person’s need for the information and, to a large
extent, regardless of the harm which disclosure of the information might cause,
8. 1336 would achieve this result (1) by requiring the publication of all “state-
ments of general policy,” even those relating only to internal management of no
concern to the public; (2) by providing access to all agency records except those
dealing with the matters described in the narrow exemptions; (3) by requiring
these records to be made available to any person; (4) by virtually eliminating
executive discretion in this area; (5) by undoing the effectiveness of agency ac-
tion and by penalizing the agency officers if the requirements are not met; and
(6) by requiring the indexing of the millions of agency opinions, statements of
policy, interpretations and instructions in circumstances in which this expensive
action cannot be of value to anyone.

Our principal objections to this metamorphosis of section 3 are that such ex-
treme requirements for disclosure will prevent the executive branch from enfore-
ing the laws responsibly and will multiply the cost to the taxpayer, and may re-
duce the necessary cooperation of private businesses and citizens in complying
with the law.

THE SPECIFIC EXEMPTIONS

Let me illustrate these dangers by examining the scope of the specific exemp-
tions provided in section 3(e). It will be seen that among the matters which can-
not be withheld from disclosure are internal advisory communications which
underlie decisions reached by an agency with respect to the law and facts before
it. This is because the exemption for interagency memorandums (5) is limited
to communications dealing solely with matters of law and policy. Any legal or
policy problem rests upon its factual foundation. Internal communications must
deal with facts to be useful, but inclusion of facts would turn them into public
documents. Agency advisers could not give advice to agency officials without
such advice being furnished with the reservations natural to one who knows
that he-is speaking on the public record where his expressions may be misinter-
preted by those who do not have a full background in the matters imvolved. The
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frank expression of the views of subordinates, which are vital to informed judg-
ments by their superiors, could not be expected to flourish in such an atmusphere.
The courts have recognized the need of the Government, or any organization, for
internal advice free from the danger of public disclosure and have therefore rec-
ognized an evidentiary privilege in such communications.

The exemptions would not protect the agency’s instructions to its staff on
methods of law enforcement since the proposed section removes the present ex-
emption for matters of “internal management of an agency” and provides ounly
an exemption for “internal personnel rules and practices™ (2). In fact, subsec-
tion (b) would require publie inspection of staff manuals and instructions to
gtaff “that affect any member of the public.” All Treasury’s law enforcement
staff manuals affect members of the public, particularly those who would violate
the law and those who would be victimized by such violation. 'The Narcotics
Bureau’s instructions, for example, could hardly be effectively enforced if any
narcotics dealer could examine the Bureau’s instructions fo Treasury agents.

The exemptions would not protect the trade secrets of the Government which
have been developed from Government research and operations. This is be-
cause exemption (4) for trade secrets and commercial and financial information
relates only to sueh matters “obtained from the public” Thus, the taxpayers’
investment in such research would be lost and the essential need to keep
secret such processes as the production of curreney and Government securities
would be disregarded.

Although the exemptions are obviously intended to preclude disclosure of
personal and financial information where such disclosure would constitute an
unwarranted invasion of privacy, due to the way the bill is drafted the dis-
closure would only be precluded if the information was contained in certain
classes of Government records. If it was contained in other kinds of Govern-
ment records, nothing would prevent its disclosure. No bill would be satis-
factory insofar as this Department is concerned unless it made it entirely clear
that the mass of personal information in the files of the Internal Revenue Serv-
ice, the Bureau of Customs and the Bureau of the Public Debt would be ex-
empt from disclosure.

The bill provides no exemption to protect from premature public disclosure
the vast area of fiscal management and monetary stabilization the successful
operation of which undergirds our economy and national strength. The Treas-
ury provides ample information on all of those operations at the appropriate
time. but disclosure to the financial world of the facts of the plans for such
fiscal activities before they occur would destroy the usefulness of the plans.

Many other examples could be given on the injurious effect on Government
and on the publie resulting from the proposed deletion of those provisions now in
section 3 of the APA which permit the withholding from indiscriminate dis-
closure of matters relating solely to the internal management of an agency and
matters which for good cause or in the public interest should be held confidential.
We doubt that under our constitutional system the executive may be deprived of
all discretion regarding disclosure of Government records ; moreover, even if such
a step could be taken constitutionally we believe that it would be unwise to
take it. .
THE CURRENT INDEX REQUIREMENT

Another major difficulty with the proposed section 3 is the requirement of
indexirg a vast amount of material of no precedential or permanent importarnce.
Subsection (b) wounld require every agency to maintain for the public a cur-
rent index of every final opinion and order in the adjudication of cases, every
statement of policy and interpretation adopted by the agency, and every
staff manual and instruction to staif that affect any member of the public. The
problem here is that the bill would require an enormous amount of costly work
which when accomplished would have no conceivable utility. Every customs
liquidation or appraisement is an adjudication. Millions of these decisions are
reached each year. A minute percentage of these have precedential or permanent
value to the public, and vet the requirement of indexing each one would
compel expenditure of tax money for a large staff, needless paperwork and
filing space for the useless product of this unnecessary work. To index all of
the decisions of the IRS on the assessment of taxes and of the Bureau of
Public Debt on ownership of securities, to name only the larger areas of ad-
judications, would lead to a similar unnecessary and costly burden on our
economy. The Treasury already indexes all of the Customs and Internal
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Revenue rulings and interpretations which have precedential value in itg
publications relating to these matters.

THE COURT PROVISIONS

A further major objection is the accumulation of advantages fo be given under
section 3 to a complainant against an agency in a suit in the district court. Not
only is the complainant’s case to take precedence on the docket but the norma]
rules of judicial procedure are to be reversed against the Government. The
complainant does not need to prove any right to, or need for, the information or
any basis of complaint other than an unsatisfied curiosity. To obtain Govern-
ment documents any private litigant could avoid the discovery rule (rule 34)
of the Federal Rules of Civil Procedure, which requires a showing of “good
cause,” by following the section 3 route of forced disclosure.

From the foregoing it is evident that our problems with respect to section 3 are
so basie that a discussion of changes in specific provisions would not offer solu.-

tions.
SECTION 4 : RULEMAKING

We know of no constitutional principle or precedent which would require g
rule, as it is defined in section 4 {¢) (2) of the bill, to be made after hearing angd
on the record. A rule is a quasi-legislative promulgation of general applicability
and future effect. Therefore, we believe that the reference in section 4(c} (2) to
rules required by the Constltutlon to be made on the record affer hearing is
meaningless and would result in fruitless 11t1ga1:10n, and should be omitted.

Moreover, the provision in section 4(d) is unreasonable in limiting rules,
which were initially promulgated in an emergency, to a 1l-year life even after
readoption pursuant to the formal reguirements of notice and hearing. This
Department finds no purpose in this arbitrary time limitation and recommends

its elimipation.
SECTION 5: ADJUDICATIONS

The Treasury believes that a presiding officer or member of an agency appeal
board should be permitted to consult with the specialist staff of the agency not
involved in investigating, prosecuting or advocating functions on a fact in issue
without notice and opportunity for all parties to participate. This should im-
prove the decision without affecting its impartiality. Section 5(a) (6) should
be suitably amended.

‘We recommend that section 5(a) (7) be amended to authorize emergency ac-
tion for the preservation of the “public health, interest, or safety.,” This added
flexibility is negcessary in the conduct of such matters as foreign assets control
and forelgn transactions control. The publle appears to be adequately protected
by the provision for immediate judicial review.

Most important, adjudications which are not required to be made on the record
should not be subjected to the notice and decision formalities implied in subsec-
tion (b). Any such requirements would affect millions of informal adjudica-
tions made annually by Customs and by the Internal! Revenue Service.
Formalities are unnecessary since these adjudications are subject to a trial de
novo in court if the importer or taxpayer believe the agency decision to be
improper.

SECTION 6: ANCILLARY MATTERS

Subseetion (b) would permit any attorney who is a member of the bar of any
State to represent others before the Internal Revenue Service. This would
abolish the present enrollment to practice before that Service which Congress
has previously considered necessary and which experience has justified. Our
vast and unique internal revenue system requires that, as far as possible, tax-
payers and the Government will be protected against representatives who violate
the tax laws or are otherwise unethical. Because the enforcement of ethical
standards in many States is lax, because even vigilant State bars are unaware
of tax frauds or violations by bar members, and because attorneys frequently
belong to the bar of more than one State, a simple requirement of bar member-
ship in one State by no means insures that a bar member will be a reliable
representative of taxpayers.

Another objectionable feature of subsection {(b) is the reqmred acceptance of
a person’s bare assertion by oral or written word that he is authorized to repre-
sent a taxpayer. Such a bare assertion is inadequate to protect econfidential
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tax information from disclosure to unauthorized persons and to assure the
Service that it is dealing with the actual taxpayer. The protection of a power
of attorney by the taxpayer should be included.

SECTION 9: SANCTIONS AND POWERS

The new provision in section 9(b) would authorize a court to set aside agency
action adverse to a complainant if it finds that the agency issued publicity to
discredit or disparage him and holds that the publicity was a prejudicial pre-
judging of the issues. We recognize that no agency should issue publicity for
the purpose of discrediting a person having business before the agency. DBut
section 9(b), though desirable in intent, may establish unsound administrative
procedure. It invites the person who was the subject of any sort of publicity
to await the agency decision and, if it proves adverse, to complain to a court
that the publicity disparaged him and was a prejudicial prejudgment. Under
existing section 7(a) of the Administrative Procedure Act (and this would not
be changed by S. 1336} a person before an agency who, in good faith, believes
the presiding officer, including the agency, is personally biased or otherwise dis-
qualified should file an affidavit and have the matter determined as part of the

ecord. ‘

r Jrurther, section 9(b) would appear to be unnecessary inasmuch as under
pormal court review of agency decision a court reviewing for abuse of diseretion
is free to congider whether there was prejudgment, and to set aside action as
arbitrary and capricious if it was based on prejudice or prejudgment.

SECTION 10 : JUDICIAL REVIEW

The revision of this section would throw open to uncertainty two cardinal
provisions now governing judicial review which the courts have clarified over
the years. 'The provision of section 10 of the Administrative Procedure Act
as it now stands, excludes from judicial review agency action which is “by law
committed to ageney discretion.” The language of this bill would change section
10 so as to exclude review of actions where “judicial review of agency discretion
is precinded by law.” This change may or may not be substantial. If there is
no change in meaning, the change is unnecessary and, for this reason, undesir-
able., But the change is still more undesirable if it is intended to mean that the
discretion of a court should ever be substituted for that of the agency in a
matter within the agency’s diseretion. It should be noted that agency action
which is discretionary may be judicially reviewed to determine if it is arbi-
trary, unreasonable, capricious, or within the area of discretion conferred.
We can see no valid reason for providing any further review for discretionary
agency action. - -

Section 10 of the present bill would also allow any person “adversely affected
in fact” to obtain judicial review of agency action. At present, persons who are
indirectly affected economically may not, for that reason alone, collaterally
attack an agency decision. If they are permitted to do so, administrative deci-
sions will remain in prolonged controversy between the persons directly af-
fected and those indirectly affected. The true parties in interest would face
a4 long period in which they would be uncertain whether they could rely on
the agency decision since it might be attacked in court by any business com-
petitor, supplier, customer, or even taxpayer who might show that some adverse
effect had been caused him by that decision.

CONCLUSION

For the reasons which I have outlined and for the further reasons expressed
in our reports on this bill and its predecessor the Department must urge this
subcommittee to reject 8. 1336.

Mr. Raixs. First let me say that there have been a number of no-
table improvements in the proposed legislation as compared with
earlier versions. We think that the committee has heeded a good
many of our comments and that the drafts which are now before it re-
flect great improvements over prior bills. A

We feel, however, that there is a great deal that remains to be done.

Despite what has been done, our general adverse conclusions with



34 ADMINISTRATIVE PROCEDURE ACT

respect to S. 1336 persist. We believe that the proposed legislation
would unnecessarily expose the private affairs of individuals to public
scrutiny and that 1t would hinder efficient criminal law enforcement
and the execution of other vital laws. We believe it would lead to
premature and unwise disclosure of pending agency operations and
we believe that it would be detrimental to the private citizen who
deals with administrative agencies in that it would open to collateral
attack administrative determinations favorable to those persons.
-Let me first turn to section 3 which, of course, is the same as S. 1160,
There is no difference in principle between the views, as I understand
them, of those who sponsor this legislation and of the Treasury De-
~partment. I would Iike very much to emphasize this point. All of
us share the same objectives. We all desire to keep interested members
. of the public as fully informed as possible with respect to the opera-
tions of the agencies. We all recognize, however, that there s certain
information contained in agency files which should not be made pub-
Lic. This is recognized in the pending legislation by the exemptions
from disclosure which are set forth in section 3(e). The Treasury
Department, however, has concluded, reluctantly, that these exemp-
tions are inadequate, and that in some cases they are unclear.

The first exemption relates to matters “specifically required by Ex-
ecutive order to be kept secret in the interest of national defense or
foreign policy.” T shall not repeat here what we have already said
about this exemption being too narrow in using the term “national
defense” instead of “national security.” But I must stress that we
persist in this view,

I shall turn instead to the requirement that the exemption be pur-
suant to an “Executive order.” This requirement tmn-s?ers a serious
burden to the shoulders of the President. Every President works
harder than any man should be called upon to do. The burdens of
the office seem always to increase, never to diminish. Requiring the
Chief Executive to focus on whether particular information or partiec-
ular classes of information may be released constitutesa needless addi-
tion to the burdens of that office. Clearly, there have been deleguted
to such people as the Secretaries of Defense, State, and Treasury far
more serious responsibilities than that of determing whether particu-
lar information my be released. Moreover, the use of the Executive
order seems to contemplate that the President’s advisers are so pre-
scient that they can foretell what all the questions are which will arise,
so that they may postulate the right answers long in advance of the
questions arising. We do not believe that this is possible.

The second exemption protects matter “related solely to the internal
personnel rules and practices of any agency.” This is good so far as
1t goes. But, we don’t believe that it goes far enough. There are many
other internal agency documents which should not be released. The
investigative manuals of the Secret Service and the Bureau of Narco-
tics, for example, contain information the release of which would
only be of assistance to criminals in telling them how to plot their
crimes so as best to escape detection. Surely such information should
be protected.

Further and more important, agency heads rely and have to rely on
the advice of their subordinates. The frank expression of the views
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of subordinates is vital to informed judgments of superiors and such
frank expression cannot be expected to flourish if subordinates be-
lieve that they are speaking on the public record where any chance
expression may be misinterpreted by those who do not have full back-
ground in the matters involved. It is to be feared that if a proper
exemption is not included to cover the advice of subordinates, such
advice will take the form of oral statements which may be forgotten
or misinterpreted, rather than written ones. The restricted scope of
this exemption will not lead to more disclosure of the advice of subordi-
nates; it 1s more likely to lead to the subordinates supplying worse
advice. As I shall point out later, the fifth exemption does not offer
a solution to this problem.

The third exemption protects matters “specifically exempted from
disclosure by statute.” Mr. Belin in earlier testimony described the

roblems which this exemption creates and I shall not dwell on them.
gufﬁce it to say that this language casts doubt on the continuing
validity of 18 U.S.C. 1905, the principal statute which heretofore has
been regarded as prohibiting certain classes of disclosure.

The fourth exemption protects from disclosure “trade secrets and
commercial or financial information obtained from the public and
privileged or confidential.” We see two inadequacies in this exemp-
tion. First, it does not go far enough and, second, it is unclear.

In the first place, it should be noted that this exemption protects
information only if it is obtained from the public. The release of
certain classes of information in the Treasury Department’s files would,
in our opinion, constitute an invasion of privacy, but the information
contained in those files was not obtained from the public. Let me give
you an example: the Treasury Department sells savings bonds. By
the act of selling the bonds, it knows to whom they are sold and, ulti-
mately, who owns all of the registered savings bonds in the country.
But this information was not obtained from the public; it was.gen-
erated by the sales. Presumably, the Treasury Department could
not rely on this exemption to refuse to comply with any request for
the names and addresses of the owners of savings bonds and informa-
tion asto what each of them owns.

The lack of clarity in this exemption stems from the use of the
words “privileged or confidential.” It should be noted that the term
“privileged” in normal legal usage arises out of a relationship between
the parties, it does not arise out of the nature of the information itself.
Information passed between husband and wife, or between client and
attorney, is privileged, not because of the nature of the information
but because of the nature of the relationship of the parties.

There are, of course, other classes of privilege, as, for example, the
informer’s privilege, but this, of course, would not be relevant to “trade
secrets and commercial or financial information.” Accordingly, we
are left in grave doubt as to what is “privileged” in the sense of this
exemption.

A similar difficulty attaches to the word “confidential.” Presum-
ably, all “trade secrets and commercial or financial information ob-
tained from the public” are not confidential or the words “or con-
fidential” would not have been added to complete the description
of what is exempt from disclosure. And, if all trade secrets and com-
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mericial information obtained from the public are not “confidential »
we are left without any touchstone for determining which of them a,t"e
“confidential.”

The fifth exemption protects matters that are “interagency or intra-
agency memorandums or letters dealing solely with matters of law or
policy.”

We can think of nothing which would be protected by this ex-
emption, since we have never, at least in my experience, written g
memorandum or a letter which was not based on and did not dis-
close some facts or some factual circumstance. The operation of agen-
cies are based upon factual foundations and agency memorandums and
letters reflect this. By way of an example, we believe this exemption
would not protect correspondence between the Department of Justice
and the Treasury Department with respect to the question of settle-
ment of an automobile accident case involving a Treasury vehicle and
the vehicle of someone else. Any discussion with respect to settle-
ment would undoubtedly have to deal with the nature of the evidence
the availability and reliability of witnesses and similar factual con-
siderations. We doubt that the intention of the proposed legislation
is really to compel the Government to disclose its presettlement dis-
cussions between attorney and client. Certainly I think that most at-
torneys in private practice would be horrified if anyone were to attempt
to make them disclose letters and memorandums exchanged between
themselves and their clients relating to any such subject.

The sixth exemption relates to “personnel and medical files and simi-
lar files the disclosure of which would constitute a clearly unwarranted
invasion of personal privacy.” We would much prefer to see the
word “clearly” stricken from this exemption. It is our belief that if
the disclosure is unwarranted, it should be prohibited. That should
be the test. Further, it is our belief that unwarranted invasions of
personal privacy should be prohibited regardless of the nature of the
file in which thé relevant information is contained. We can see no
basis for allowin% the possibility of an invasion of personal privacy to
depend upon the filing system of an agency.

Senator Lone. Can you make that statement to apply to all the acts
of the employees and agents of the Department of the Treasury ?

Mr. Rains. Mr. Chairman, I know very well you have a very keen,
deep interest in the question of invasion of privacy. And I want to
assure you that I feel much as you do. T am not personally familiar
with a good many of the things with which you have concerned your-
self of Tate, and T am not really in a position to comment on them.

Having said all this about these exemptions, and having been rather
critical of them, let me at this point, say a couple of nice things about
two of them. The Treasury Department certainly wishes to commend
those who have transformed exemption 7 from its earlier form and
added exemption 8. We believe that both of these changes are very
useful and desirable. I think we still would want to change a few
words with regard to exemption 7, but on the whole, we believe that
this exemption is on the right track.

Mr. Fensterwarp. Could I interrupt long enough to suggest that
if there are certain drafting changes that we think would be helpful
that you would be available at any time to talk with members of our
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«taff? T know that there are certain fundamental differences that
we would be unable to resolve, but if there are drafting problems, we
would welcome your help.

Mr. Rains. Mr. Fensterwald, vou only have to call on us; we are
always at your disposition.

Mr. Fexsterwarp. Thank you.

Mr. Rains. Turning from the exemptions to another facet of sec-
tion 3, the Treasury Department wishes to call attention as forcefully
as possible to the unfortunate effects which the indexing requirements
of section 8 (b) would impose.

And here T want to say that I am dealing now with an area which,
I am certain, is not intended to be covered n this way by the propo-
nents of the legislation. I am sure that what we have here is one of
those fortuitous side effects that stems from the fact that the o%eraf-
tions of the agencies are so manifold and so complex that nobody
can ever hope to see all the consequences which enactment of this type
of legislation would produce.

And again, I would like to stress that the Treasury Department
fully shares the objectives of the proponents of this legislation in this
recard. We firmly believe that it 1s desirable for members of the
public to have ready access to the precedents of an agency. Moreover,
we are convinced that the agency’s self-interest is served when the
public is as well informed as possible about the agency’s substantive
and procedural rules, decisions, and interpretations.

The problem from the Treasury’s point of view is that S. 1336 and
S. 1160 in seeking to achieve this desirable purpose would require the
agencies, at great expense to the taxpayer, to engage in a vast amount
of unessential work which would be of no use to anyone and which
would interfere with effective agency operations.

The proposed requirement would adversely affect the activities of
many agencies, among which the Bureau of Customs is a notable ex-
ample. Under the proposed legislation all final orders would have
to be indexed.  The Bureau of Customs appraises all imported mer-
chandise, classifies it, and assesses duty on it (or passes it free of duty).
During calendar year 1964, it processed “consumption entries” the
most common type of formal customs entry, in connection with more
than 114 million importations of merchandise. With respect to each
such entry, there were at least two “orders”—one an “appraisement,”
the other a “liquidation.” In addition to these 114 million entries, the
Bureau of Customs processed more than 4 million other entries of
various kinds for final action. And in connection with each one there
1s probably at least one final order,” within the meaning of the pro-
posed legislation.

To visualize what numbers of this size really mean, let me use the
Washington metropolitan area telephone book as a basis of compari-
son. The phone book, printed on thin paper, with four columns to
the page, giving but a name, address and telephone number for each
listing, contains around 735,000 names and occupies more than 1,700
pages. If each customs order could be indexed in a single, short
column line, we would have 10 telephone books of index, yearly. But,
of course, to be meaningful, the index would have to provide some
kind of description of what the importation was, and what the ques-
tions decided were.
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In short, with respect to an appraisement matter, the index would
-have to show that merchandise had been imported from certain places,
had been declared as being worth a certain amount of money, and that
the appraiser had either found that this valuation was correct or
incorrect. With respect to a classification matter it would have tq
provide an adequate description of the merchandise imported, set forth
what the importer felt was the proper classification, and state the
decision which was made by the ccglector of customs. In the simplest
kind of importation, this could probably be done in a relatively few
lines, 4 or 5, perhaps. In a more complicated importation where
the importer was bringing into the country a number of things in
different categories, such as, rugs, furniture, vases, and so on, the
description would have to be quite lengthy. If the bill is enacted,
it would provide for the accumulation of an index which would yearly
grow by perhaps the equivalent of 50 Washington telephone books,

Obviously, this would be a burden; but like all burdens, it is one
that coulld be bearable if it were justified, but it is not justified.
Most importations relate to merchandise with respect to which there
is little controversy and no problem. For example, and we have
used this example before in a submission to your committee several
years ago, fresh bananas are free of duty under the tariff schedules,
Thousands of shipments of fresh bananas into the United States
occur each year. To have 10,000 or 12,000 or 15,000 indexed items
a year each saying that bananas were imported, were declared to be
free of duty and were found to be free of duty, certainly would add
nothing which is to anyone’s advantage. :

Moreover, no one sflrould think that putting a useless load of work
on an agency such as the Bureau of Customs 1s disadvantageous only
to the agency. The taxpayer bears the burden of supporting the
agency’s work. However, there is another way in which the public
would suffer from the imposition of such a task on the Bureau of
Customs. The job of determining the answer to difficult classification
questions is a very important one. Today, this task is undertaken
in Bureau headquarters by a group of less than 15 people. Last year,
they turned out more than 1,900 precedential rulings which were of
importance to the American importing and consuming public and
which were published and indexe(f

To throw the burden of useless indices onto the Bureau of Cus-
toms would lead to the slowing down of the important task of clas-
sification which they are doing. And here I must again stress that
there is no desire to avoid indexing of the things that should be
indexed. I have brought with me a couple of recent copies of the
weekly “Treasury Decisions” which contain a large number of classi-
fication rulings which are of precedential value and which are an-
nually indexed. I will leave copies of them with the committee for
its perusal. Indexing of this kind is valuable and the Treasury De-
partment already does it. But indexing for the sake of indexing,
with respect to material which no one wants and which can serve
no useful purpose, is a waste of time and should not be tolerated, let
alone encouraged.

In connection with my discussion of indexing, I should perhaps
turn at this point to section 5(b) of S. 1336 and comment on 1S
relevance to the kind of customs adjudication to which I have been
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making reference. As I said earlier, these adjudications are num-
bered in millions and their rate of increase in recent years has been
steady. Section 5(b) would require the agencies to provide pro-
cedures which, in the context of the customs operation, are unneces-
sary and would serve no purpose for either the importer or the Govern-
ment. It should be remembered that each of these adjudications is
subject to full judicial review de novo in the Customs Court, with
appeal lying thereafter to the Court of Customs and Patent Appeals
and by certiorari to the Supreme Court. Surely this type of judicial
review is protection enough, and provides the most formal sort of
adjudication for anyone who needs or desires it. And the present
system provides for simplicity of operation in the vast bulk of cases
which are routine and which present no problems at all.

I might add that section 5(b) also would appear to require an
agency to provide some kind of adjudicatory proceeding whenever the
calculating machines of the Internal Revenue Service click along and
discover that someone has made a mathematical error in adding or
subtracting on his income tax return and the Service so notifies the
taxpayer, either sending a refund or asking for more money. We
doubt that this really is the intention of the proponents of this legisla-
tion and we urge that due consideration be given to these side effects
which so far as we know are unwanted by everyone.

I should like to turn now to section 4 and comment at this time
only on the provisions of section 4(d) relating to emergency rules.
As we have indicated to you previously, we are at a loss to know why
an agency which gives full notice and complies with all of the pro-
cedures of section 4 should be stopped from promulgating a permanent
rule solely by reason of the fact that the agency earlier adopted a
similar rule as an emergency measure—and did so in full accordance
with law. We doubt that the proponents of this legislation really
desire that agencies refrain from taking necessary emergency action
in appropriate circumstances; and yet one effect of taking such action
is to restrict the agencies’ future authority to issue permanent rules.
We can think of no justification for this.

Both section 6 of S. 1336 and S. 1758 deal with practice by attorneys
before Federal agencies and problems of representation of clients
before those agencies. Since S. 1758 closely parallels S. 1466 of the
last Congress which was reported favorably by this committee and
passed by the Senate, I think that it would be well to devote my
attention to that bill rather than to section 6 of S. 1336 although
some of my remarks will have application to both bills.

The Treasury Department has informed you that it is opposed to
the provisions of legislation of this type. It must be remembered
that the function of policing practitioners before the Treasury De-
partment was not self-engendered by the Department. This func-
tion stems from a statute, 5 U.S.C. 261, which is well known to you;
and Congress not too many years ago through a subcommittee of the
Committee on Ways and Means strongly urged effective implementa-
tion of the authority which this statute bestows.

In this connection, I should like to direct the attention of the
committee to the statement which was made by the Honorable Cecil
R. King, of California, on January 30, 1964, when Subcommittee No. 3
of the House Committee on the Judiciary was considering S. 1466.
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A perusal of Mr. King’s whole statement, which was based on his
experience as chairman of the Ways and Means Subcommittee, would
be of great value, but in the interest of saving time I will only quote
this short excerpt:

I am deeply troubled * * * by the aspects of the proposed bills which up-
parently would make it difficult, if not impossible, for the Internal Revenne
Service to determine accurately whether a person purporfing to be a member
of a bar in good standing is, in fact, such a member and is authorized to rep-
resent his alleged client. The slight benefit which the ethical lawyer might
gain by not having to make such a showing would be far more than offset by
the disadvantage that would befall the taxpayers and the tax collection system
as a result of such a situation.

The files of the Internal Revenue Service contain great stores of information
which are supplied willingly by taxpayers, because, under existing circumstances,
they are sure that this information will not be improperly revealed. This in-
formation is necessary to the effective administration of the internal revenue

laws.

Senator Loxe. Mr. Rains, let me ask you this. You talk about—
I have had the impression all along that income tax files were very
confidential.

Mr. Ratns. Yes,sir.

Senator Lox¢. I am beginning to change my mind. Can you give
this committee an outline as to—I have just been handed a memo-
randum that there are 23 Federal agencies now that have 109 reasons
for getting the income tax files. So perhaps they are not as sacred
and as confidential as we thought. We are going to discuss that
with your Department later. What are your views about that?

Mr. Rains. There are just a couple of things that I can say, Mr.
Chairman. The first is that I cannot pretend to be an expert on
income tax matters and the practices of the Internal Revenue Service.
I am not. The area of my normal responsibilities in the Treasury
Department lie in other directions. I tlgink I can, however, perhaps
distinguish between making the filgs with respect to a taxpayer avail-
able to the F'BI in connection with an investigation, and making them
available to some member of the public who has no governmental in-
terest in them. But this is a matter that I cannot pursue with you.

Senator Lone. I can see that too. But when I run into a situation
where there are 50 States that have various reasons for getting the
returns, and 23 Federal agencies have 109 reasons for getting them,
and you give them to them for those reasons, there is a tendency away
grom the 1ncome tax returns being private—which I think they should

e.

Mr. Rains. Mr. Chairman, my associate, Mrs. Lloyd, points out
what I had known but forgotten, and that is that there is a statutory
provision which deals with making tax information available under
proper circumstances.

Senator Loxe. Who determines what is proper under those
conditions?

Mr. Raixs. T believe the statute sets the standards which guide dis-
closure. But again, T must stress that this is not an area in which
I am particularly competent.

, akE‘aelm’cm: Loxg. That is one of the problems that later on we must
take up.

_ You mentioned a moment ago, when we were discussing the registra-
tion of attorneys by your agency, and you handed me a memorandum
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in regard to an editorial from the Government Standard of April 23,
1965, which I had placed in the record and made some remarks on the
floor about that time. It is an interesting thing, I have had I don’t
know how many hundred attorneys just from the State of Missouri
write me about this. I have only had three attorneys opposed to that
particular bill being required to be licensed by the Department. Can
you tell me, are you familiar with the requirements of what type of
examination your Department makes of an attorney who files an ap-
plication with you to be admitted to the practice before your agency ¢
Mr. Rains. It is my understanding, sir, that the attorney has to pay
a fee of $25. He has to demonstrate proof that he is a member in
good standing of the bar of some State. And then I believe that there
1s a more or less routine check which is conducted by the Internal
Revenue Service in the investigatory and enforcement files of Inter-
nal Revenue and perhaps other government agencies to find out
whether this man is under indictment, whether he has been convicted
of some offense, whether he has been shown to have evaded any of his
personal income tax obligations, and the like. This procedure normally
leads to the issuance of a card which will be good for 5 years.
Senator Lowne. Did you know or do you know that an attorney from
your Department testified before this committee a year or so ago that
the only requirement that he had was to determine whether or not
he had made his income tax himself, and that same witness also advised

.the committee that they did not check to see whether he had committed

murder or rape or any other heinous crime?

Mr. Ramns. Mr. Chairman, I would have to refresh myself on his
testimony.

Senator Lone. I do not want to embarrass you, Mr. Rains, if this is
not in your particular field, your particular responsibility in the
Department.

Mr. Rains. T was present during the testimony which you speak
about, and I am not sure that the person to whom you refer may not
have misstated himself in certain respects. The record is as the record
is, I must agree to that, Mr. Chairman.

Senator Lona. Let me ask you some more about this man who is
charged with bribing a number of your employees, Mr. Albert M.
Goldstein, of New York. He was arrested February 9, 1964, under
the Federal bribery statute. And he implicated 44 Internal Revenue
agents, you tell me here, and 13 of them have resigned, 18 have been
removed, 3 have retired, and 3 have been continued to be employed.
But this man, from what we have charged in this editorial-—which
we thought was particularly interesting—carried his Treasury card
up until it expired, they tell me here, on March 18, 1965. In other
words, that man, up until that time, even though he committed this of-
fense and caused these agents of yours to be discharged, and so on,
he still was permitted to practice before your body for over a year
after this occurred. Now, is that the proper supervision of the mem-
bers of your bar that you permit to practice before you ?

‘What 1s the point of having them if you do not enforce a. situation
where a man has committed that offense ?

Mr. Rains. I would like to say this, Mr. Chairman. The editorial
which you inserted in the Congressional Record takes us to task for
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firing these people, these employees who were derelict in their duty,
before a card was taken away from Mr. Goldstein——

Senator Lone. I am not saying that these men should not have been
fired, but I am curious as to why this man who was a member of the bar,
if that is what you call it, that appears before your agency, was still
permitted to continue practicing and had his card, while the employees
were fired ¢

Mr. Ratns. I am sure, Mr. Chairman, that you would agree with me
that as soon as we found out the employees misconducteg themselves
we should have dismissed them. And we did that.

With respect to Mr. Goldstein, our problem is that we have to follow
the Administrative Procedure Act. And I do not wish to imply that
we are corry that we have to do this. But under the Administrative
Procedure Act before a license can be revoked there has to be a hearing
before a hearing examiner, and the agency has to employ the whole
panoply of procedures that 1s required.

Mr. Fenstrrwarp. What license are you talking about, Mr. Rains?

Mr. Rains. The license represented by the Treasury card.

Mr. FexsteErwarp. Do you consider that a license 1n the sense of the
Administrative Procedure Act?

Mr. Rains. Perhaps license is the wrong word—but the Administra-
tive Procedure Act would prevent us from summarily taking a man’s
card a;vay from him without affording him an opportunity to defend
himself. ‘

Senator Lonc. But there was nothing done at all. There was suffi-
cient evidence to discharge these employees. You could have had those
hearings, but there was nothing done about it.

Mr. Rains. We certainly could have. But the Department of Jus-
tice took the position—and it is a position which I think is reasonable—
that where there is pending criminal action and we would have to dis-
close in the Administrative Procedure Act hearing all of the evidence
which would be relevant not only with respect to a particular defend-
ant but with respect to other defendants, the greater interest of pros-
ecuting successfully all of the people who are involved has to take
priority. Of course, we were cognizant of the fact that the card would
soon expire. Indeed, it had expired before this editorial was printed.
Actunally, as of the time the editorial was printed, Mr. Goldstein no
longer had a card.

Senator Lonag. But the point I am trying to make is that your De-
partment had sufficient evidence from a con%essed briber, you had suffi-
cient evidence to discharge quite a number of your employees but you
did not do a thing about enforcing whatever rights you had against
this confessed briber, you still permitted him as far as the card is con-
cerned to appear before the agency and practice.

Mr. Rains. I would like to be able to inform you, if T may, later on,
sir, whether in fact this is only apparent rather than real. In other
words, I am by no means certain that Mr. Goldstein was in any posi-
tion during this period to practice before the Internal Revenue Serv-
‘ice whether he had a card in his pocket or not.

Senator Lone. He had a card. You still permitted him to have a
card the same as any other attorney would have that made the applica-
tion. Now, it just seems to me like there was a—what is sauce for the

|
i
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goose is sauce for the gander, and here was a man who confessed to this
crime, and apparently you took his testimony seriously enough, and
it was of sufficient Wel%)ht to discharge and suspend other employees of
your agency, but nothing was done under the remedies you have
against that man.

Mr. Rains. Let me say this, sir. If this bill were to pass, Mr. Gold-
stein would still be practicing before the Internal Revenue Service.

Senator Loxe. Tgat would be just a supposition, because when he
is not licensed to practice before the court, and you do not justify your
basis on what the courts do or say as to permitting a man to practice
before you, when you do not accept the findings of the Supreme Court
or the Federal courts and so as to fgxe qualifications of a man to practice,
you have other qualifications—that is the point of this bill. "And we
want you to accept the fact that they have found him qualified and
have given him a license to practice before you. But you go further
than that. Your Department did not exercise the rights that you
claim to have or the benefits that you claim the taxpayers would have
by enforcing your rights as to removing this type of man from
practice.

Mr. Rains. May I make this observation?

Senator Long. Yes.

Mr. Rarns. I do not believe that it is accurate to state that we do
not recognize the courts. Certainly, we mean no disrespect to the
courts. And the average ethical practitioner—and the average prac-
titioner is ethical-—has no problem with us. We do recognize the
courts in the sense that we accept a lawyer’s bar admission as proof of
his competence as a lawyer. However lawyers are often members of
more than one State bar. Asan example, I was admitted to the bar of
the State in which I was born and raised, which is New York, and
later on I was admitted to the bar of the District of Columbia. I
know people who are members of a number of bars. Under your bill,
a man could be disbarred, say, in Oklahoma, and still retain the license
that he has say, in Ohio; and as long as he remained a member of the
bar of Ohio in good standing he would still be entitled to practice be-
fore the Treasury Department.

Senator Lone. Mr. Fensterwald ?

Mr. Fensterwarp. Mr. Rains, I am not sure that we are talking
about the same thing. But the two bills that are included the provi-
sion that “nothing herein shall be construed to authorize or to limit
the discipline, including disbarment, of persons who appear in another
representative capacity before any agency.” So I do not see why the
Treasury Department could not disbar from practice before it an at-
torney or an accountant or anybody else that it has granted permis-
sion to practice. So, I do not see how the bill affects us one way or
the other. :

Mr, Rarns. Mr. Fensterwald, I believe you are correct with respect
to Mr. Goldstein, but I believe that that disciplining provision leaves
us with the same considerable dilemma, in this type of case either under
the proposed legislation or under existing law. We would still have
to go through the Administrative Procedure Act procedures. In other
words, we would have to give notice, we would have to serve charges,
and there would have to%)e a hearing examiner, and ultimately we
would have to have a hearing which would stand up in court.

49-T72—65——4
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Mr. Fensterwarp. But that is only if there is a license, and you
have cast some doubt yourself as to whether this is a license. '

Mr. Rans. I believe that we have had cases. I can think of the one
in Philadelphia a couple of years ago, in which the courts indicated
pretty clearly that they felt that a man did have guaranteed proce-
dural rights which had to be respected in taking away his card. Now,
if you want to tell us, and if you want this bill to make it clear that
we can yank somebody’s card without going through those procedures,
we would have to consider that very seriously.

But if this bill were passed, as far as the attorneys were concerned,
there would still be a problem. Mr. Fensterwald, you have just told
me we could discipline people whether a man has a card or does not.
And I do not think we are in disagreement here—we both want to stop
dishonesty, and prevent unethical lawyers from representing taxpay-
ers. The only question is, How?

Now, whether a laW%er has a card, or whether we just say to him,
“You may not practice before us any more,” we are taking away from a
lawyer a right which I think all would agree is of considerable impor-
tance. This is so particularly if the man is a tax practitioner and tax
law is his specialty.

I think that the courts would hold—whatever you call this thing,
whether it is a license or privilege or right—that the administrative
agency just cannot say, “You cannot have this any more,” whatever
the “this” is. I think we are bound to go through the .charge, and
hearing route. And if we are bound to go through it, then I think we
are up against the same problem that the Department of Justice
pointed out to us. That is, can we make available for “disbarment”
purposes the evidence which may be of more importance and use.to
the Government in a eriminal matter, particularly one in which the
Government wants to convict a number of people because they have
committed serious felonies. ,

Now, the other problem that I see in connection with your statement
about the bill allowing us to discipline attorneys is that it is not really
clear. I think it is clear enough that if anyone appears before the
Internal Revenue Service and lies or engages in fraud, as Goldstein
apparently did, we would have the right to discipline such a person
under the proposed legislation. But I am not at all sure whether, if
the man conspired, let’s say, to avoid the tax laws of the State of
Missouri in a proceeding which was not before the Federal Govern-
ment in any sense, that such a conspiracy would be a basis for disci-

lining him under the proposed legislation. And yet, I think thata

t. Louis or Kansas City lawyer who was unethical enough to con-
spire to evade the tax laws of Missouri would be exactly the kind of a
person that we would feel should not be allowed to practice before the
Federal Government either.

Senator Loxe. But don’t you think, Mr. Rains, that the State and
Federal courts would disbar a man of that kind, and you and your
agency could safely depend on the action of the court as well as all
the people of Missouri that that man might come before them, or any
other agencies that do not have this system ¢

Mr. Rains. Sir, the problem is that if this man is also a member of
the bar of Kansas, he may remain a member of that bar. And we
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could not refuse to recognize him while he is still a member of the
bar of Kansas. Moreover, we are not at all sure that under the bill
we could charge him with anything for which we could discipline him,
because he would have done nothing which would be an offense insofar
asthe Federal Government is concerned.

Senator Loxe. Can you tell me how many men vcu have disbarred
or have disciplined over the years?

Mr. Rains. I can supply that information for the record, I do not
have it now. '

Senator Lowea. Isita very common practice? ;

Mr. Raixs. I would have to say no, I do not think it is a common
practice. I think it is much more common to admonish, to reprimand,
or to deny enrollment in the first instance.

Mr. Fensterwarp. Mr. Rains, I still do not understand what the
problem is you have got. You say that you would have to go through
the Admimstrative Procedure Act before you could take the card
away.

Mr. Rains. T believe so.

Mr. Fensterwarp. But at the same time today, if a lawyer comes in
without a card, without any hearing, any notice or anything else,
you just say “You cannot represent your client.” ;

Mr. Rains. No, sir; we do not. We have—and I think that the
record of earlier hearings will bear this out—made it abundantly
clear—that any attorney who does not happen to have a card and who
has a client walk into his office with a tax case can always get a card
right at that time, as a sort of an emergency measure. TIn other words,
we take the view that there is such a great likelihood that an individual
lawyer is ethical rather than unethical that a temporary card or li-
cense, if you wanttocall it that,will be issued.

We do not think that our procedures deter a lawyer from tax prac-
tice. For example, if Mr. Kennedy, who, I understand, is leaving
your committee’s stafl and is going to practice law, wants to practice
before the Treasury Department before he has an opportunity to get
a 5-year card, I assure you that he will be able to do so.

Mr. FensterwaLD. Suppose he comes back after a month and does
got ha\;e his card, you do not have the problem of cutting him off then,

o you?

Mr. Rains. No. We try to be reasonable. We may not always
succeed, and we may not be as good as our intentions are, but we try.
And we are not sticky about extending a temporary card. And we
do try to deal decently with the people who come in.

I cannot think of anyone who has ever had a complaint about a
temporary card not being extended. Of course, I think that if some-
body tried to use a temporary card for 6 months, 8 months, a year, or a
couple of years without filing an application, that would be a different
matter.

Mr. Fensrerwarp. In effect, you can discipline him without any
Administrative Procedure Act proceeding simply by saying that “You
have had a temporary card for 6 months, and you {ave not put in an
application, and therefore, we are going to cut you off.”

Mr. Rains. Mr. Fensterwald, I think you are right. But I would
like to distinguish between two things. One is giving a card and the



46 ADMINISTRATIVE PROCEDURE ACT

other is taking away a card. I would agree without any debate that
wo can_refuse a card to a man without a hearing. But I do not——

Mr. FensterwaLp. I do not see why you cannot take it away the
same way.

Mr. Rains. I just have to say that I think the courts would not
agree with you, and I think I can cite you cases.

Mr. FensterwaLp. Of course, it is the position of the Senators who
introduced the bill and the American Bar Association that since no
examination as to competence is given, and since there are other means
of discipline, and since the bill itself provides that the Treasury De-
partment can discipline him, that there is really not much point in
this $300,000 a year. I think that really is the basic disagreement
here.

Mr. Rains. I think there is a basic disagreement, and I know the
attorneys, or at least some of them-—and I think they are more the gen-
eral practitioners than the tax practitioners, although I cannot say this
with assurance—feel that way. But I am not sure that this compels me
to agreement. Indeed I do not agree.

If T may continue with what I was saying, I would like to point out
some of the problems that this bill does create for us, apart from this
question of discipline. ‘

Senator Lone. Let me ask you this one question. If you did not
have this, and just any member could practice before the State of his
residence, what effect do you think that would have on your collec-
tion of taxes? ‘

- Mr. Rains. I cannot say that, sir.

Senator Lone. That is the main purpose of your Department?

Mr. Rains. It is one of the purposes of our Department. We feel,
as I think you feel, as I know your published statements indicate, that
in addition to the overall objectives of the Federal Government there
are the rights of persons. And they are very important rights. And
we would feel that if somebody could come in and pass himself off as a
lawyer and get information with respect to your tax returns and mine,
or Mr. Fensterwald’s, or anyone else’s that this would be a bad thing
even though it might not have a serious effect on the overall tax collec-
tions of the country. And I do not think there is of any disagreement
with that. ,

Senator Lone. The regulation of the practice of law has generally
been held to be vested in the superior courts of the State and the Na-
tion. And rather than say it is necessary for the protection of the
public to license practitioners to determine who is qualified to practice
before your agency, that we should try to determine what effect it
would have on the main function of the Internal Revenue Service.

Mr. Rains. Let me refer to Sperry v. Florida which was decided
in the Supreme Court a year or two ago in which the American Bar
Association filed a brief amicus supporting the view of the State of
Florida that it could control practice before the Patent Office. The
Supreme Court unanimously indicated that they thought that this was
a Federal concern. The man in question was not a lawyer. Florida
said he was acting as a lawyer because he was practicing patent work,
whether he called it law or not, within the State of Florida. The Su-
preme Court unanimously decided against the view of Florida and
the American Bar Association. And I think that this decision is as
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applicable to the Internal Revenue Service as much as it is to the
Patent Office. '

Senator Loxe. You do not think a man who represents himself to
be a lawyer—in other words, you do not think that representing
a client in a tax matter before your Department is the practice of
law?

Mr. Rains. Of course it may involve the practice of law, sir. But
it does not involve the practice of State law, it involves the practice
of Federal law.

But I would like to make this point. Under this bill if X walks
in the door and says, “I am a lawyer and I represent Mr. Fensterwald,”
as I read the bill, we have to take this man’s representation as being
true and valid in all respects.

Now, I would like to call your attention to the recent case of Daniel
Jackson Oliver Wendell Holmes Morgan, if I remember the name
correctly, who practiced law in the District courts of the District of
Columbia for some 14 months under the name of Lawrence Archie
Harris, who was a District of Columbia attorney, but was temporarily,
or perhaps permanently, out of the District. Daniel Jackson Oliver
Wendell Holmes Morgan before he went to jail successfully practiced
in the District courts. And I say successfully, because he got some
clients off.

Now, I think that the taxpayer should be protected against this.
If Mr. Morgan had come in to see us he might not have been able to
practice his deception successfully.

Senator Lone. I do not want to be facetious, but it reminds me of
that employee in your Department that worked for you in tax depart-
ments fer 7 years, and then went over to the State Department a few
months ago and they found out that he had not paid taxes for 5 years.

Mr. Rains. He was not working for Internal Revenue.

Senator Lone. He was in the Treasury Department, was he not?

Mr. Fensterwarp. He was in the Treasury Department. And
when we asked for his tax returns we were told that the committees
of Congress have to have a special resolution and stand on their heads
and a few other things, which we took pretty quietly at the time. But
in view of the fact that almost any Federal, State, and local agency
outside of the Congress can get tax returns, it seems prejudicial that
we cannot get them except under very stringent circumstances.

Mr. Rains. Mr. Fensterwald, you know as well as I do that neither
I nor my Department makes these statutes. And they are subject to
change. And I do not believe the statutes say anything about stand-
in% on your heads.

enator Long. You may proceed with your statement, Mr. Rains.

Mr. Ramvs. Thank you,sir.

I was in the middle of the quotation from the views of Hon. Cecil
King, stating:

This information is necessary to the effective administration of the internal
revenue laws. If taxpayers should come to feel that this information which
relates to their business secrets and their sources of income, and the like, would
be revealed to those who could take private advantage of it, I am sure that the
effect would be to impair the ability of the Government to get the information
which now flows to it.

~And as I pointed out in my colloquy with you, sir, it is not unknown
for people who are not lawyers to represent themselves to be lawyers.
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In our opinion, the deficiencies of S. 1758 fail inte a number of
categories. One of these is mentioned in the quotation from Mr. King
which I have just read. Another I have already mentioned and will
not dwell on. It is that disbarment in one jurisdiction would not ex-
clude a person from practice before the Department if the person
continues to be a member of another State bar.

I have also already mentioned our uncertainty as to what riglits of
discipline would be allowed under the bill and that we cannot be sure
that we could discipline for an act which did not occur before the
Department.

We are, as we have advised this committee previously, disturbed very
greatly by the limitation which the proposed legislation would place
upon the right of the Internal Revenue Service to ask for powers of
attorney. The Treasury Department does not delude itself into think-
ing that its methods of operation are beyond improvement. An at-
tempt to Improve its operations 1s always a current aspect of the activi-
ties of the Department. In this connection, I can report to the
committee, with satisfaction, that the Internal Revenue Service, on
September 19, 1963, and March 14; 1964, published regulations pro-
gressively liberalizing the power of attorney requirements for persons
practicing before the Service. These amendments resulted from a
study made in cooperation with interested tax practitioners and their
professional associations.

I think that it would be accurate to say that as of today the power-
of-attorney requirements of the Internal Revenue Service are not
unduly burdensome; and I think that experience has demonstrated
that the Internal Revenue Service is willing to consider changes and
further changes if any necessity for them is shown.

In short, it is not our desire to have the power of attorney require-
ments impose onerous burdens. o

The Treasury Department has pointed out elsewhere many of the
problems which:would arise from the-abolition of the power-of-
attorney requirements. These problems can be of a number of types.
The taxpayer may choose to have one representative appear for him
in connection with an estate tax matter and another in connection
with an income tax matter. He may have different representatives
handling his affairs which relate to different time periods. Com-
mercial companies may have different representatives handling alcohol
and tobacco tax matters and corporate tax matters. Thé use of powers
of attorney avoids confusion and is, we submit, no real hardship on
anyone.

Senator Lone. Mr. Rains, it is difficult for me to understand why
the Supreme Court of the United States, the Federal courts, the district
courts, have no trouble in handling problems of that kind, and why
the agencies of the Federal Government, one single agency would have
that difficulty and the courts would not.

Mr. Ramvs. Perhaps I can make this distinction, sir.

IfI purgort to represent somebody in court and try a case for that
person, I do not go to the court and get any information froin the
court about the person whom I purport to represent. The court does
not. have in its dosslers and its dockets.personal and. private informa-
tion with respect to this man’s earnings, who his dependents are, and
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similar information of this sort which is entitled to privacy. What
the attorney brings to the court is what he brings to the court; he gets
nothing from the court. When you go before the Internal Revenue
Service, if you properly represent a client, you can get access to any
of the files relating to anything which you are authorized to see.

Now, I submit, sir, that that is a real distinction. If you are an
attorney and you go to a court, you do not need a power of attorney.
But if you go to a bank and you say, “I represent Mr. Jones, I would
like to see his records,” the bank is not going to give you any of those
records without the consent of Mr. Jones. It may be in the form of a

ower of attorney, and it may be on just a telephone call to Mr. Jones.
But I think, sir, that there is a real distinction.

We have also pointed out that where a power of attorney has not
been filed, the taxpayer may later wrongfully assert that the act which
he authorized the attorney to do on his behalf was an unauthorized act
by the attorney. The filing of a power protects both the attorney and
the Government against such fraud by the client.

In other words, I am thinking of the situation in which an attorney
is authorized to effect a tax settlement by a client, and he does so. And
later on, after the statute of limitations has run, and witnesses have
disappeared, the client says, “I never authorized that attorney to ap-
pear on my behalf and effect this settlement. Sure, I authorized him
to come in and discuss this and that with you, but I never authorized
him to make a settlement.” Then we have a real problem.

Senator Lone. But there are serious criminal penalties against an
individual who would do that?

Mr. Rains. Of course, there are.

Senator Lone. And does not an attorney have the right to go into
court as a common practice and contest judgment and file a pleading
or what amounts to a pleading that would greatly affect substantial
sums that that individual or his supposed client might have that-would
be involved ? "And still this is not required there.

Mr. Rains. I concede that there isthat. But there are also, as I say,
these other problems to which I have referred. And I think that this
is really an important thing, and a disturbing thing. And the thing
that is important to us, sir, is that we are not talking about something
that is very much of a burden insofar as powers of attorney are
concerned. '

In short, if you and I were in private practice, and a client came in
and said : “Wiﬁ you please represent me before the Internal Revenue
Service?”’ and I were to say to him: “Sure, I will be glad to, just sign
a form saying that I am authorized to represent you,” that is not
really what anyone can call a terrible burden. I think in determining
whether the power-of-attorney requirements should be abolished some
consideration has to be given to just what is the nature of this burden
upon either the practitioner or the client. And since today practi-
tioners do this anyhow, and since we have attempted—and I think
successfully—to liberalize the power-of-attorney requirements to get
away from needless formalities, such as seals and so on, to the greatest
extent possible, I really do not think that this presents a terribly sig-
nificant problem from the point of view of the practicing practitioner.

Senator Lone. I think, as far as the burden is concerned, the time
and effort is not too serious. But I think that most attorneys feel
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that it is a very definite affront to their professional integrity and char-
acter, which 1s recognized from the Supreme Court on down, by the
men who are admitted to those bars to practice, is it not? I think
they respect it as a protection.

Mr. Rains. They may, sir. But I would like to point out, as per-
haps I have done earlier, that a great deal of practice by lawyers is
not before the courts these days. It involves business contracts, fi-
nancial matters, helping float bond issues, and all sorts of things. And
it is commonplace for attorneys to get authorization in writing from
their clients to appear in all sorts of matters on their client’s behalf,
And t}l;xis is not an affront, it is just a matter of keeping the records
straight.

I would like to continue by pointing to the submission which our
former General Counsel, Mr. Belin, made and which appears on page
402 of the July 1964 hearings of this subcommittee on S. 1663 during
the 88th Congress. I would underscore in this connection the point
concerning notices which Mr, Belin made with respect to what is now
contained in section 102 of S. 1758. Mr. Belin pointed out that this
provision, in effect, requires all of the millions and millions of routine
notices, tax forms, and so forth, which are sent out to taxpayers to be
sent to taxpayers’ counsel instead. He pointed out that this would not
be a service to the taxpayer and, indeed, would be a source of confu-
sion, particularly in this age, which increasingly relies on the com-
puter and automatic data processing, to issue many routine documents,

I, by no means, wish to suggest that the Treasury Department ob-
jects to communicating with taxpayers’ counsel rather than directly
with the taxpayers. In appropriate proceedings, this should always
be done. Quite possibly, members of this committee may know of
isolated episodes in which there have been failures to do this; by some
inadvertence or other a notice which should have been given to an at-
torney was given directly to a client. We regret this sort of thing and

- we try to prevent it, but we doubt that any statute would make all of
our employees immune to the occasional mistakes which I am afraid
that all of us make from time to time.

I may say that one aspect of section 102 of S. 1758 appears to be
unconstitutional. This is the requirement that when a participant
in a matter before an agency is represented by an attorney at law or
some other qualified representative, only that representative may com-
municate with the agency. It would seem quite clear that it is a
deprivation of due process of law to say that a citizen, as the price
of employing an attorney, must give up his right to communicate with
a Federal agency, either directly or through some other representative
of his choice. )

I should like to deal with only one further section of S. 1336, section
10, before concluding my statement. In this connection, I would
like to express concern at the proposal that standing to sue shall be
accorded to any person who is adversely affected in fact by any
reviewable agency action. I shall be brief on this point. .

Our concern is that it would open, to collateral attack, decisions
which are made by any agency with full observation of all of the
requirements of the Administrative Procedure Act and full participa-
tion by all of the parties truly interested in the proceédings. I can
illustrate my case best, perhaps, by a hypothetical example. The
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(loast Guard licenses radio operators on American-flag vessels. Sup-
pose a radio operator is charged with malfeasance on duty, perhaps
drunkenness, which is said to have occurred on April 3, 1965. These
charges will be heard by a hearing examiner. Perhaps the hearing
examiner, after hearing all of the witnesses, will conclude that there
was no malfeasance by the radio operator, and that he should not be
suspended, and his license to be a radio operator shall not be revoked.

Under our present, procedures, there is a situation which is akin to
that in a criminal action when there is an acquittal. If the Govern-
ment loses a criminal case, it has no appeal. That is the end. And
we think that this is the way it should be.

Now, as I read section 10, it would allow someone else, say, a steward,
or some other crewmember on this vessel could come along and say:
»T am a person adversely affected by this decision. This radio oper-
ator is a drunk. He will imperil the vessel if he is allowed to con-
tinue as a radio operator. I demand a judicial review of the decision
which has already been made on the record by the hearing examiner.”
Under section 10 he would have a right to a judicial review which
would open up the hearing examiner’s decision.

And perhaps another crewmember later on would do the same
thing.

TI%is, to me, is opening to collateral attack something that should
not be so opened.

Let me give you another example, and then I will conclude.

Let us suppose that the Coast Guard, after all proper consideration,
agrees that proposed plans for building a vessel are satisfactory and
will lead to the construction of a seaworthy vessel. The shipping line
interested in the construction enters into contracts for the building
of the vessel and at this stage another firm, which may be adversely
affected in the sense that it will have to face added competition, brings
suit. Today, such a competitor has no standing. The issue of sea-
worthiness of the vessel does not affect him directly and he has
suffered no legal wrong.

What he is seeking is to restrain his competition, and effect on com-
petition is not one of the considerations which the Coast Guard must
consider in determining whether a proposed vessel will be seaworthy.
Although the competitor may not succeed in his effort to overturn
the Coast Guard determination, the ability to bring the litigation and
get it docketed on the often-crowded calendars of our district courts
in itself bestows a measure of success on the competitor; for he can
delay the construction until the litigation is finally concluded.

I thank you for listening to me so long. I have only dealt with some
of the matters that concern us. And I hope that the committee will
look at the prior submissions that have been made to it on behalf
of the Treasury Department, and give consideration to the points
that were made therein, because many of them continue to be rele-
vant and germane despite certain differences betweén these bills and
- earlier versions of them.

I think it is perhaps redundant, in the light of everything I have
said this morning, for me to say at this point that the Treasury De-
partment is opposed to the bills which are before you; but lest there
be any mistake, let me say it now for the record.
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Senator Long. Mr. Rains, I would say that you are consisteut in
your position on the bill. '

The Chair will note that Senator Javits is now present.

Senator, do you have any question or comment ?

Senator Javirs. No; I will get the position of the Treasury from
the transcript. |

Senator Loxg. Mr. Fensterwald ¢

Mr. Fexsterwarp. Mr. Chairman, I would like to take up Mr.
Rains’ kind offer to meet with him and discuss some of these points
in some detail, because there are a number of interesting points raised
in the testimony.

Mr. Kennedy was going to raise one question, and I think I might
raise it for him. I am not sure you have the answer, but you might be
able to supply it for us.

Two years ago when Mr, Hauser and Mr. Reilly were here, there
was considerable consideration of dossiers that the Treasury Depart-
ment kept on lawyers and I believe on others in the Treasury who
were interested. And it was determined that he had some type of
clipping service, and he also got information from the FBI. I wonder
if you could supply me information on this?

Mr. Rains. I would be glad to do so, Mr. Fensterwald. We will
endeavor to get whatever you want on this. And as I said earlier,
I will be glad to meet with you any time you call upon us and do what
we can—anything you want.

Mr. Fensterwarp. In particular, T would like to know on whom
you keep these files, what you put in them, and to whom you make
them available, if we can have that.

Mr. Ramns. Certainly, Mr. Fensterwald.

- (The information referred to will be furnished at a later date.)

Mr. Fensterwarp. That is the only question I have.

Senator Lonc. Thank you, Mr. Rains, and Mrs. Lloyd.

‘Senator Javirs. Mr. Chairman, may I ask Mr. Rains one thing?

Do I understand the Treasury favors the position taken by the ac-
countants in their organizations, or do they favor the position taken
by the Treasury that it should continue the present practice of issning
these cards—I think when he was actively practicing, I had one—
permit. the practice especially before the Treasury Department which
would include the tax, Internal Revenue, and so forth, rather than
just admitting generically lawyers to practice; is that correct?

Mr. Rains. You are correct.

Senator Javirs. What about the position that the accountants take
that they want to continue the practice of filing powers of attorney?
Does the Treasury support that? Does the Treasury support that?

Mr. Rains. We certainly do,sir.

Senator Javirs. Mr. Chairman, may I have permission to insert
at this point in the record, or if the chairman feels there is some other
point that may be more pertinent, a letter addressed to me by the
New York State Society of Certified Public Accountants which seeks

~ to sustain this position ?

Senator T.one. Withont objection, it may be printed in the record
at this point.
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(The letter referred to is as follows:)

TREASURY DEPARTMENT,
OFFICE OF THE GENERAL COUNSEL,
Washington, D.C., May 25, 1965.
BerNARD FENSTERWALD, JT., Esq., ;
Chief Counsel, Subcommitice on Administrative Practice and Procedure, Senate
Judiciary Committee, Washington, D.C.

Drar MR. FENSTERWALD: I am returning herewith the corrected copy of my
testimony of Wednesday, May 12, 1965, before the Subcommittee on Administra-
tive Practice and Procedure.

My testimony elicited several requests for further information which I have
now obtained.

At the bottom of page 25 and at the top of page 26 of the transcript the
question arose whether Mr. Goldstein continued to practice before the Treasury
Department after his wrongdoing had been ascertained. I am now informed
by the Internal Revenue Service that its agents went to Goldstein’s office imme-
diately after his arrest and closed out two cases which had been at the point of
settlement just prior to his arrest. I am informed that the Internal Revenue
Service agents exercised particular care in closing out these cases because of
the knowledge which, by that time, they had obtained relating to Goldstein’s
activities., Thereafter, no other cases were handled by Goldstein before the
Internal Revenue Service.

At -the bottom of-page 30 of the.transeript, Senator Long asked me how many
enrolled persons had been disbarred or disciplined by the Director of Practice’s
Office. I stated that I would supply this information for the record, and accord-
ingly I am attaching hereto table I which supplies the requested information
for the past 3 years.

At page 46 of the transcript you asked me to supply information with respect
to the kind of information which is contained in the Director of Practice files
with respect to persons who apply for Treasury cards. In this connection,
to the kind of information which is eontained in the Director of Practice's files
which contains information prepared by the Director of Practice. I am also
attaching copies of forms 23, 23A, and 2426 which are referred to therein.

Sincerely yours,
Epwin ¥, RAINS,
Assistant General Counsel.

TasLy I—Disciplinary and related actions by the Office of the Director of Practice

Attorneys and agents Fiscal year | Fiscal year | Fiscal year
1963 1064 1965 ¢
Applicants:
Applications withdrawn or abandoned...... ... ... 6 22 32
Appleations denied......covvor e e 4 8 4
Enrollees:
Resignations accepted. ... oo aee 3 9 19
BUBPeNSIONS o e e 4 4 11
Reprimands. ..o 12 31 24
DS haIINentS . o e e | S e 2
TTOEAL e e e e e i e m e 20 74 92

i Through May 19, 1966.

NorE.—During the fiscal year ended June 30, 1863, the number of derogatory information cases evaluated
and closed totaled 223; for the fiscal year ended June 30, 1964, it totaled 388, and for the current fiscal year,
through May 19, 1065, it totaled 296.

ENROLLMENT PROCEDURES AND FILES

More than 85,000 persons are enrolled to practice before the Internal
Revenue Service, and of those enrolled, slightly more than 50 percent are
attorneys.

An applicant for enrollment normally either writes or ealls the Office of the
Director of Practice, or any of the 58 district director’s offices, and secures an
Application for Admission To Practice Before the Internal Revenue Service,
Form 23. Each applicant fills in the application form in duplicate, attaches
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the enrollment application fee of $25, and proof of his competence, and submits
these to the distriet director’s office in which he files his tax returns. In the
case of an attorney, certification that he is in good standing as a member of the
bar of the highest court of his State is accepted as proof of competence,

In some instances, the application itself will elicit that the applicant has been
disciplined .by his licensing authority, has been a defendaunt in a crimical pro-
ceeding other than a minor traffic viclation, or that he has failed to file required
tax rveturns. In these cases which, percentagewise, are few, he is requested to
attach a statement in explanation thereof.

The distriet director’s office, upon receipt of an application (form 23), circulates
within its audit division, including field offices, an inguiry (form 2426), in order
to ascertain whether or not there is any derogatory information on file con-
cerning the applicant. At the same time, inquiry is made of its intelligence
division, for purposes of determining whether or not there is any derogatory
information in the files of that division. In addition, the district director’s office
also circulates form 2426 to its accounting branch to ascertain whether there are
any delinquent accounts outstanding. Ocassionally a district director’s office
will write ‘to the applicant, to clarify whether or not, in fact, a required return
was filed.

After the application has been filed, and the form 2428 circulated through
the several divisions of the distriet director’s office, the application, together
with the completed portions of form 2426, copies of correspondence with the
applicant, and derogatory information, if any, is forwarded to the Office of the
Director of Practice. In some irnztances, unsolicited derogatory information
concerning the application may be received from another Federal agency, by a
communication from a private citizen, by a notice of an action taken or proposed
by a State licensing authority, or from a newspaper item. In most instances,
the applicant’s form 23, and the circularization by the district director’s office
of form 2426, will disclose nothing of a derogatory nature, however, and the
applicant is promptly enrolled. )

In those instances wherein derogatory information is disclosed on the applica-
tion itself, on form 2426, or from other sources, the particular application is for-
warded to the Inspection Service of IRS for a report. In a relatively few cases,
wherein there has been an FBI investigation, the Inspection Service attaches for
our use a copy of the ¥BI report on a loan basis. It is ultimately returned.
Upon receipt of the inspection report, its contents are evaluated by the Office of
the Director of Practice. ‘Where the derogatory informatior is unsubstantiated,
the applicant is enrolled.

In those cases wherein the derogatory information warrants further con-
sideration, the applicant is advised of such information, and given the oppor-
tunity to reply. He may either admit, deny or explain such information, and
he is afforded the opportunity of a conference with the Director of Practice, if
he so desires,

An enrollment card is valid for 5§ years, and must be renewed, or the enroll-
men terminates 1 year thereafter. In order to renew his enrollment card, the
enrollee files form 23A : Application for Renewal of Enrollment Card, in which
he is requested to submit similar information, on a current basis, to that re-
quested on form 28, This would include disclosure as to disciplinary action,
if any, taken against him by his licensing authority since the issuance of his
latest enrollment card; whether he has been the defendant in a criminal pro-
ceeding, excluding minor traffic violations; and his tax filing record for the
prior 3 years, including the declaration of estimated tax for the current
year.

With respect to all applicants for enrollment and those eurolled to prac-
tice, the file in the Office of the Director of Practice of each individual,
whether attorney or agent, generally consists of the following ;

Request for application. form 23.

Completed application for enrollment.

Certification of competence.

Form 2426, showing circularization within the District Director’s office,
Renewal application, form 23A (if any).

Derogatory information (if any), and evaluation thereof.

Inspection report on derogatory information (if any), and evaluation
thereof.

8. Correspondence with applicant or enrollee,

9, Indication of final action.

R i ad e
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Form Approved
Bureou Budget No, 48-R422

U. S, TREASURY DEFARTMENT - OFFICE OF THE QIRECTOR OF FRACTICE FOR DFFICIAL USE ONLY
o 73 SPPLICATION FOR ADMISSION TO PRACTICE BEFORE THE | oo Moveen
(RE. JUL. 1568) INTERNAL REVENUE IERVICE CATE ENROLLED

INSTRUCTIONS: Type oe print and file in duplicote with your District Director of Interso! Ravenve, ottention Earellmant Clerk,

D0 onave fanilicrized mysel! with the contents of Trecsw v Department Cirdular No. 239, Revised, and balicve [ meet all the
requirerrants lor admission 1o practice belore the In'ernal Revence Service. I svhbmit the folicwing nformation in support of
myv apalication for udmission o practics as an D Attorney or D Agent.

amE (Last, first, middle} 3. HOME AGDRESS (No., streei, city, State) 5. DATE OF BIRTH

7. PLACE OF BIRTH

a. OTHER MAMES USED (Show tny other names ssed, |8, OFFICE ADLRESS (No., sirees, city, Siate)
including muiden name gad dates used)

8. SOCIAL SEQURITY NQ,

g, ELIGIBILITY INFORMATION

a. Are you a citizen of the Unitad States and over 2] vears of aga? (It *!No,*! you are INELIGIBLE for enrollment. See
7,0, Circular Ne. 230, Revised, Sec. 10.3{¢})

YESINO

b, Are you an employse of any State or subdivision thereof where your duties require ynu to pass upon, investigate or
deal with tax matters where your duties may disclose facts or information oppliceble ta Federal tax matters? (I
rtYes, ! you are INELIGIBLE for enraliment, See T,D, Circulus No. 238, Bevised, Sec, 10.4(c)).

o, Are you an officer or employee of the {nited States or of the District af Columbia? (If “/Yes,** you are INELIGIBLE
fer ervollment. See T.D, Cirenlar Neo. 230, Revised, Sec. 10, 4(¢)).

10. PROOF OF TECHNICAL COMPETENCE [Check one)

a. z.rj} om o member of the bar in good standing of the highest court of the

{ State, p ion of the United States, or the District of Calumbia).
. {Attach current certification from said court).

b b U om duly qualified to practice as u rertified public accountant in the
session of the United States, or the District of Columbia} under certificate Ne.

{Attach current certification of gond standing from the licenslng ocuthority.}

(State, pos~

c. D 1 am a successiul Special Enrcliment Examinotion candidate, {Attach a copy of letter issued by the Director af Practice.)
d. E:i ! am an ex-IAS employee seeking enrolimen: pursuant to Section 10.3{f} of T.D. Qircu)ur Neo. 230, Revised. {Altach a se~

parate stotement indicating the period of your IRS employment, the recson for your separstion, and o brief description of the
position or positions held while so employed,)

11, PROFESSIONAL PRACTICE AND OTHER DATA YESING

a. Has any complaint ever-been filed augainst you by any professional association or charge made against you belore
any person or tribunal having authority te Institute of try proceedings for suspension or disbarment from pragtice or
far the revocation of a license or certificute to pracilce or for expulsion from ship in a prof I society? «
(If yas, ' attach stalement giving particulars, including dote, piace and before what person or tribunall.

b. Hos any applicotion for admission to practice iled by you with any ccur!,ror Government depariment, agency, or
commission been denfed or rejected? (i “*Yes, '’ attach statemsnt giving particulors, including date, place, and
name of tribunal or agencyl.

«. Weére you ever enrolled ta proctice bafore the Lnited States Tredsury Depariment, Internal Revenue Service ?
{1f “*Yes,*' furnish approximate date af such enrcllment.)

d. Since yaur sixteenth birthday, have you ever been arrested, indicted, cited for contempt af court of summoned. inte
court 98 @ defendant in @ eriminal proceeding, or canvicted, or itned, imprisoned, or ploced on probation, or have you
ever been ordered ta deposit boil ar callateral for the vialation ofuny law, police requlation, or ordinonce {excluding
minar traffic violatlons for which a fine ar farfeiture of §25 or less was imposed)? (If **Yes,’’ attach staterment giving
details in each case, including date and nature of offense, or vialation, name und location of court and penalty, If any,
imposed or cther disposition of case).

e« Have you ever been employed by the United Stotes, or by any corporatian whally awned by the United States ar by the
District of Columbia? (If “*Yes,’! state agency, nature of emplayment and date and reason far separation thereirom).

{Note: Yau may wmit answering question ll.e, if yau are filing o statement under 10.d. above,}

rorw 23 (Rev. 784
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12. INCOME TAX INFORMATION:

w. Did you file a Federal income tax return for each |b, Did youtile o decloration af estimated tax It aaswer ig ''No,’ o 124a, or
ior the ca,ren‘ yecr and each b, ottgeh stalement Giving de

D No D Yes D No |tailed explonation,

of the lost I years? N
D ves of Just 3 ysars ¥
INFORMATION CONCERNING YOUR RETURK FILING RECORD FOR THE CURRENT YEAR AND PAREVIOUS THREE YEARS:
EXACT NAMES ANC ADORESS AS SHOWN ON EACH RETURN LOCATION OF DISTRICT SERIAL MO,
YEAR {Line A relates e Declaration of Estimated Tax Retum; DIRECTOR'S GFFICE WHERE OF RETURN
EACH RETURN WAS FILED (For IRS use)

Line B relates 1o Income Tax Keturn)}

CURRENT [a.

|
|
;
f
;
l

8.
A
18
B !
H
!
A i
%
s :
[ Yes O Ne .
i

d. Do you owe any prior year Federal Tax for which you have been bilied?
{If onswer is “Yes, attech statement giving explanation.)

13, FEE PAYMENT
{ em attaching D check D money order in the amount of $25.00 payable to the Treasurer of the United Stales. | understand
that this constitutes an application fee which shall be retained by the United Stales whether or not [ am gronted the privilege of

i

i

errollment ta practice before the Iniernal Revenue Service. H
H

[

|

i

14. EHANGE OF ADDRESS
1f admitted to proctice before the Internal Revenue Service, I agree to give the Director of Practice written notlize of any change
in my mailing address. ] agree {urther that, in the event any proceedings shall be instituted ogainst me ot any time by the
Director of Practice, a writien notice !herecf together with a statement of the charges aminst me, sen( by reqistered mail to the

last address {iled with the Director of Pmcuoe shall constitute due and suificient notice.

15. ATTENTION: Before signing this application (in duplicate}, make sure you have execuled it completely sa that yowr eligibility
for enrollment cun be decided on the basis of all the facts. Your applicotion will be investigoted and ony admiited information
2encerning diseiplinary proceedings, arvests of the like will be considered together with the favorable information in your recerd, i
However, a wiilfully false statement or material omission in the execution of this application may be grounds for denial of your
opplication of subsequent revocation, disbarment, or suspension of your enroliment to practice, before the Intemncl Revenue Service

and is pusishable by law.

16, AFFIDAYIT L |, , do solemnly swear (ar aifirm) that the statements
contained in the foregoing applicatian are true and carrect; that [ will support ond defend the Canstitution of the United States
against all enemies, foreign and domestic; that | will bear true laith and allegionce to the some; thal | take this obiigation freely
without uny mental reservation of plrpose of evasiof; that, If cutherized 1o represent athers beiore the Internal Revenue Service,
1 will ot oll times cenduct mysell strictly ip.complionce vmh thei-laws, requlations, oid rules qoverning.practice befae thes .
JIntemal Revenue Service, as now constituted o @s they may heredliet be lowfully modified or amended; and that | will empley for

‘the purpose of mamxammq the couses confi<ed to me such means only as are consistent with truth and honor; 50 help me Goda

17 SIGNATURE @F APPLICANTY 18, MALLING ADDRAESS (Straet, aumber, city State)

19 SUBLCRIBED AND SWORN TO BEFORE ME THIs {Specify date)
.«
{Impress sea)
here} - !
R GHNATURE AND TITLE OF PERSON ADMINMISTERING GATH
/ An outh uE herein is of prosecuting cisims againgt the United States (Title 31, section 204 and 205%, U. S. Code ) and

may be loken before any notary public, justice of the peace or olher person legaily suthorized to odminister an cuth in the State or distriet
whare the same may be admintitered, .

U.S. TREASURY DEPARTMENTC OF-FICE OF THE DIHECTOR OF PRACTICE B Gr0 1 1944 G Ye1R2g FoRM 23 (REV. 7641
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'A' U, S, COVERNMENT PRINTING OFFICE 1663 - §53.549

“

APPLICANT'S NAME (Last - first - middle initial)

ENROLLMENT NO.

BUSINESS ADDRESS (Number and streer)

CITY AND STATE

WRITTEN
ATTOR- D EXAM-
NEY C.P.A. INATION

FORMER IRS
EMPLOYEE

FILE TO INSPECTION SERVICE TEMPORARY CARD ISSUED

ENROLLMENT CARD DATES RENEWAL CA?D; ISSUED
’ [$3) 2

ISSUED

(3)

{4)

U, 8, TREASURY DEPARTMENT
INTERNAL REVENUE SERVICE

FORM 2426 (REV. 2-63)

PART 1 -DIRECTOR OF FRACTICE INDEX

LIV HE0dED0¥d TAILVUISININAY

LS
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3% U, 9, GOYERNMENT PRINTING OFFICE 1669 - 655-549

ENROLLMBENYT NO.

APPLICANT'S NAME {Last - first - middle initial)
BUSINESS ADDRESS (Number and street}

CITY AND STATE

WRITTEN
E ATTOR- D EXAM- FORMER IRS
NEY C.P.A. INATION EMPLOYEE

FILE TO INSPECTION SERVICE TEMPORARY CARD ISSUED

EMROLLMENT CARD| DATES RENEWAL CARD ISSUED
ISSUED (&) {2)

(3) )

1OV JHNAED08d HALLVUHISINIWGY

U, 8, TREASURY DEPARTMENT

INTERNAL REVENUE SERVICE FORM 2426 (REV. 2-63)

PART 1 -DIRECTOR COF PRACTICE INDEX
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Y U. 8, GOVERNMENT PRINTING OFFICE 1963 - 655.849,

APPLICANT'S NAME (Lasct - first - middle initjal)

ENROLLMEN' NO.

BUSINESS ADDRESS (Number and street)

CITY AND STATE

ATTOR- D
MEY C.PA.

WRITTEN
EXAM- FORMER IRS
INATION EMPLOYEE

FILE TO INSPECTION SERVICE

TEMPORARY CARD ISSUED

ENROLLMENT CARD. ?ATES RENEWAL CA‘(QD) ISSUED
1 2

ISSUED

3)

a)

U, 8, TREASURY DEPARTMENT
INTERNAL REVENUE SERVICE

FORM 2426 (REV, 2-63)

PART 1 -DIRECTOR OF PRACTICE INDEX

IOV EYNAED0¥d HALLVILSININAY
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APPLICANT'S NAME (Last - first - middle initial)
BUSINESS ADDRESS (Number and street)

CITY AND BTATE

WRITTEN
ATTOR- D EXAM- FORMER IRS
NEY C.P.A. INATION EMPLOYEE

To: Chief, Audit Division

(City and State)

. Please furnish promptly any information on the applicant bearing on
his fitness for enrollment to practice before the Internal Revenue
Service. Ascertain from your files and from your key subordinate
officers if theré is any unfavorable information regarding this

applicant.

ENROLLMENT CLERK. COLLECTION DIVISION (City and State)

RETURN
TO REGIONAL INSPECTOR (City and State)

[] There is no unfavorable or questionable information in our files or
known to us concerning the applicant.

Information concerning applicant is set forth on the back of this
[ form or in attached memo(s).

SIGNATURE OF AUDIT DIVISION OFFICIAL DATE

J—

FORM 2426 (REV. 2-63)

PART 4-AUDIT DIVISION CIRQULARIZATION
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APPLICANT'S NAME (Last - first - middle initial}
BUSINESS ADDRESS (Number and sereet)

CITY AND STATE

WRITTEN

ATTOR- [:] EXAM- FORMER IRS
NEY C.P.A. INATION EMPLOYEE

To: Chief, Audit Division

(City and State)

Please furnish promptly any information on the applicant bearing on
his fitness for enrollment to practice before the Internal Revenue
Service. Ascertain from your files and from your key subordinate

officers if there is any unfavorable information regarding this
applicant.

ENROLLMENT CLERK. COLLECTION DIVISION (City and State)
RETURN

TO REGIOMAL INSPECTOR (City and State)

D There is no unfavorable or questionable information in our files or
known to us concerning the applicant.

] Information concerning applicant is set forth on the back of this
form or in attached memo(s).

BIGNATURE OF AUDIT DIVISION OFFICIAL DATE

FORM 2426 (REV. 2-63)

PART 4-AUDIT DIVISION CIRCULARIZATION
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Farm Appraved
~ Budger Bureau Mo 4883383
U.5. TREASURY DEPARTMENT - OFFICE OF THE DIRECTOR OF PRACTICE FOR OF FICIAL USE ONLY

Foru 23A ) ol
(REV, JULY 1368 APPLICATION FOR RENEWAL OF ENROLLMENT CARD DATE RENEWAL CARD ISSUED

INSTRUCTIONS: Typs or arint ond file in duplicote with your Dixtrict Oirectar of internct Revenua, arrention Enrelimen Clerk.

Complete all sections and sign both copies. Atlach check or money order for renewal fee in thé amount of €5.00 pavable ts Treasue,
of the United Stotes. Enrallment card lost issued must be aftached or, if not availcble, on explanation mus! be submitted with app!

catioB.

NAME {Last, firs:, middis) CATE GF BIATH SOCIAL SECURITY NO.

HOME ADORESS (Number, street, city andSiaie} | TEL EPHONE csmfscz ADRORESS(Sumber, sireet, city and TELEPHONE
B tate ) 4

~

Attoched is o {7 theek  [] money order in amount of $3.00 pavabie to Treasutet of the United States,
i am ewrolied to practice as an 7] Atterpey or (7] Agent, and answer the fellowing questions in support of this application:

1. Have you been ciled to appear for alleged misconduct befere any court or any professionol body since the date of YES ! No
issuonce of your last enrcilment card? {If answer {s 'Yes,* attach statement glving details?

(T,

Z. Since the date of the issucnce of your last enrallment cord, kave you been o defendant in a crimingl procesding (ex-
cluding minor troffic viclations to which a fine or forfeiture of $25.00 or leass was mpasad) of any proceeding based
upon allegotions of fraud? (If answer is ‘*Yes !, altach statement giving detailexi explanation including name and
place at tribunal and the fincl disposition thereof by it}

3. INCOME TAX INFORMATIOM:
@ Did you file o Federal income tox return for each [ b Did you tile a declatation of estimated tex I onswer is ""No,** ta or
{ the jast 3 yeats? for the awren! year and each b, attach siatement qiving de
b - ¥ Cives Owe of lgst 3 yeors? [ ves Clmoltailed expignation.
C. INFORMATION CONCERNING YOUR RETURN FILING RECORD FOR TME CURRENT YEAR AND PREVIOUS THREE YEARS!
EXACT NAMES AMD ADDHRESS AS SHOWN DN EAGH RETUAN LOCATION GF IISTRIGT SERIAL NO.
YEAR (line A relates ce Declurotion of £siimated Tax Return; DIRECTOR'S OFFICE WHERE OF RETUAM
Line B relates 1o Income Tax Retuen) EACH RETUAN WAS FiLED {For {RS ase)}
CURRENT | A,
A
19
8.
[
1 —
B.
%
19
8. o .
DATE OF APPLICATION stGNATURE (Must correspond with that shown on enrollmens card last issued)
Dear Sir:

Your application for renewal of card to practice before the Internal Revenue

Service has been approved and your new enrollment card is attached.

DATE DMSTRICT DIRECTOR

BY:

APPLICANT PLEASE NOTE = (Eater your name and address below}

r M

L ' _l

. GFO 879-000 FoRrm 23A (nEV. 750
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Senator Lone. Thank you, Mr, Rains. _
The next witness will be Mr. Donald E. Marlowe, dean of engineer-
ing and architecture, Catholic University.

STATEMEHNT OF DONALD E. MARLOWE, DEAN OF ENGINEERING
AND ARCHITECTURE, CATHOLIC UNIVERSITY; ACCOMPANIED
BY WILLIAM D. PATTON, LEGISLATIVE COUNSEL, NATIONAL
SOCIETY OF PROFESSIONAL ENGINEERS

Mr. Marrows., Mr. Chairman and members of the subcommittee,
I greatly appreciate the opportunity to present the views of the Na-
tional Society of Professional Engineers on the important legislation
before you.

My name is Donald E. Marlowe. I am dean of engineering and
architecture at Catholic University, a registered professional engineer,
and chairman of the Legislative and Government A ffairs Committee
of the National Society of Professional Engineers.

I have brought with me, Mr. Chairman, Mr. William D. Patton,
who is legislative counsel of the National Society of Professional
Engineers. ;

Senator Loxa. We are happyto have you here with us.

Mr. Marrowe. Our society is composed of more than 63,000 mem-
bers, all of whom are qualified under applicable State engineering reg-
istration laws. The society’s membership is affiliated through 53 State
and territorial societies, and more than 450 local chapters.

We are particularly interested in section 6 of S. 1336, and the iden-
tical language in S. 1758, which would amend the Administrative
Procedure Act to provide that: '

Any person who is a member in good standing of the bar of the highest court
of any State, possession, territory, Commonwealth, or the District of Columbia
may represent otherg before any agency.

The effect of this provision would be to authorize any member of
the bar of any State to represent others before any Federal agency,
with no need to show any additional qualifications. While this may
be appropriate for most agencies, we believe that in at least the case
of the U.S. Patent Office it would be contrary to and inconsistent with
the public interest. B

The Patent Office differs from other agencies in that the major part
of the subject matter being presented to it and under consideration by
it is of a highly technical nature. In fact, as of any given date the
subject matter of existing patents and pending applications for patents
will generally reflect quite accurately the state of scientific and en-
gineering know-how in the country.

The subject matter of patents and applications for patents in large
measure involves technical delineation of structure and principles of
operation of inventions, rather than the application ang interpreta-
tion of legal principles. In the course of prosecution of an applica-
tion for patent, the issues most frequently encountered are those of
distingunishing a claimed inventive structure over structures appearing
In issued patents, and prior scientific and other literature (usually
referred to as the “prior art”).
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The Patent Office employees who examine the patent applicationg
and who seek out the applicable prior art for evaluating an applicy.
tion, all have highly specialized technical training. In recognition of
the highly technical nature of this work in the Patent Office, the Ciyj)
Service Commission requires that patent attorneys and patent ip.
terference examiners employed by the Patent Office have trainine
equivalent to that represented by graduation (with a degree in opg
of the scientific or engineering disciplines) from an accredited collepe
or university. °

Since such high degree of technical ability has been found neceg.
sary to insure adequacy of review of an application for patent pre.
sented to the Patent Office, it is submitted that such technical ability
is even more necessary in the preparation of the application in the
first instance to insure adequacy of subject matter. And this negq
for technical ability as a requirement for patent practice becomeg
even more compelling when one realizes that a major part of practice
before the Patent O%ce involves such first instance preparation of
applications for patents, and where needed, their subsequent amend-
ment to distinguish over prior art cited by the technically trained
Patent Office personnel. ,

The need for a high level of technical ability in patent practice hag

been recognized by a number of courts, including the U.S. Supreme
Court. As recently as May 1963, while dealing with a matter relating
to patent practice, the Supreme Court specifically noted the require-
ment that—
a person may be admitted [to patent practice] under either category [patent
attorney and patent agent] only by establishing that he is of good moral char.
acter and of good repute and possessed of the legal and scientific and techniesl
gualifications necessary to enable him to render applicants for patents valuable
service * * * (Sperryv. Floride, 373 U.8. 379 (1962) ).

Patent Office records show that as of March 1, 1965, a total of 8,235
persons were admitted to practice before that Office. Of these, 6,036,
or approximately 73 percent had technical degrees. All of them had
some technical or scientific background or qualification. Of the 8,235
total 6,352 were patent attorneys. Of these, again, approximately 73
percent had technical degrees. The records show, too, that these per-
centages have been climbing steadily in recent years. In fact, of the
total increase of 943 patent attorneys registered with the Patent Office
since 1961 (that is, during the past 4 years), 924, or 98 percent, had
technical degrees. These figures demonstrate that among those ad-
mitted to patent practice technical degrees have now become the rule |
rather than the exception, and technical competence has become a
publicly recognized integral aspect of patent practice.

Under these circumstances, we believe that it would be undesirable
and contrary to the public interest for Congress to adopt a law which
would eliminate the authority for the Patent Office to require a demon-
stration of technical competence. If attorneys without demonstrated
technical competence were authorized to practice before the Patent
Office, as S. 1336 and S. 1758 now provide, the public could easily be
misled as to the qualifications of the practitioner. It is basic to all
professional licensing laws that the primary purpose is to protect the
public from unqualified practitioners. Asstated in a recent Delaware
case involving the State engineering registration law: ~

L S
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It has been recognized since time immemorial that there are some professions
and occupations which require special skill, learning, and experience with respect
to which the public ordinarily does not have sufficient knowledge to determine
the qualifications of the practitioner. 7The layman should be able to request such
services with some degree of assurance that those holding themselves out to per-
form them are qualified to do so. For the purpose of protecting the health,
safety, and welfare of its citizens, it is within the police power of the State to
establish reasonable standards 1o be complied with as a prerequisite to engage
in such pursuits. (Delaware v. Durham, criminal action No. 485, 486, 487, 1960
term, supreme court, New Castle County, quoting from Clayton v. Bennett, 5 Utah
152, 2968 P. 2d 531.)

We believe that this fundamental principle should apply equally to
Federal agencies. In light of the technological revolution which is
now sweeping this country and others, and the explosion of technical
knowledge which is taking place and promises to accelerate, there can
be no doubt that it is necessary today for a qualified patent practi-
tioner to have technical knowledge and education in the subject matter
with which he deals and that the public has come to rely on patent
practitioners having such competence.

The argument that patent practice is just another type of law prac-
tice and that lawyers can and do practice in various specialized fields
of law ignore the basic difference of substance. The substance of con-
tract law, labor law, criminal law, et cetera, is the law itself, composed
of statutes and case decisions. But the very heart of patent practice is
technology. A person without an extensive background of technical
substance, no matter how skilled and devoted, cannot cope adequately
with the application of the mathematical and scientific data which
underlie patent applications and prosecutions,

The point sometimes is raised, too, that attorneys are not required
to pass technical examinations to handle patent cases in the courts.
This is true, but it certainly is not inconsistent with our position. A
patent case in court turns primarily on the interpretation and appli-
cation of the patent statutes and case law as related to the particular .
patent issue; hence, fundamentally the issues involved are legal.
They do not require the same detailed technical analysis and explana-
tion of physical facts as does the preparation and prosecution of an
application in the Patent Office.

This basic difference between the qualifications necessary for the
general practice of law and the technical requirements of patent prac-
tice is widely recognized within the legal profession itself. Canon 27
of the American %relt.r Association’s “Canon of Professional Ethics,”
for examgle, prohibits advertising by lawyers, but makes the follow-
ing specific exception for patent and admiralty practitioners:

It is not improper for a lawyer who is admitted to practice as a proctor in
admiralty to use that designation on his letterhead or shingle or for a lawyer
who has complied with the statutory requirements of admission to practice
before the Patent Office to use the designation “patent atiorney” or “patent
lawyer” * * * [Emphasis supplied.]

Patent practice and admiralty practice are the only two specialties
in the law so recognized by the American Bar Association. The rea-
son, of course, rests on the unique nature of the subject matter involved
and, in the case of patent lawyers, the technical competence required.

A further illustration of the recognition, both within the legal pro-
fession and by the public at large, that patent practice is a specialty
apart from other fields of law, and requires technical competence, 1s
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the separate listing frequently provided for patent attorneys in direc-
tories and similar publications. In the Washington, D.C., classified
telephone book, for example, attorneys at law—whether they be gen-
eral practitioners or specialists in tax law, labor law, antitrust matters,
or other particular fields—are listed under the general heading of
“Lawyers,” but, significantly, patent lawyers—and apparently only
patent lawyers—are listed under a separate heading.

In light of this, the confusion and harm which could result if any
attorney, without showing additional qualification, were permitted to
practice before the Patent Office, seems clear.

The records of the Patent Office show that from 1897 to 1922 agency
practice was open to all members of the bar without further qualifica-
tion, just as S. 1336 and S. 1758 would provide. This was changed,
however, because experience showed it was not found to be effective as
an assurance of competency for this particularly demanding practice.
‘We submit that in the light of today’s vast technological revolution,
the evils that arose between 1897 and 1922 from admitting any lawyer
into patent practice without proof of technical qualifications would
be compounded many times over if we were to return to that earlier,
discarded procedure. '
~ Mr. Chairman, one final comment: In the past it has been argued by
- some persons that eliminating the requirement that patent practition-
ers have a minimum technical competence would in no way open the
door to unqualified practitioners since the ethics of the legal profession
require that a lawyer undertake to represent a client only in those
matters in which he is competent. But this simply begs the question.
The ethics of the legal profession are not involved here. Professional
engineers have a similar code of ethics. The basic question presented
" by the pending bills is whether Congress wishes to change the existing
law and procedure relating to the Patent Office and thereby dictate a
situation where it would be possible for an unqualified person to repre-
sent himself as being capable of adequately handling important and
valuable property rights of others. We know that your answer will
be controlled by a sense of responsibility to the welfare of the public.
Because we believe the ultimate objective in restricting patent practice
is to protect the public, we strongly urge you to amend the pending
bills to permit the Patent Office to continue its requirement of a show-
ing of competence in the technical subject matter inherent in patent
applications.

We appreciate this opportunity to present our views and will be
gagpy to furnish any additional information or comment you may

esire.

(The statement follows:)

TESTIMONY OF THE NATIONAL SOCIETY OF PROFESSIONAL ENGINEERS

Mr. Chairman and members of the subcommittee, I greatly appreciate the op-
portunity to present the views of the National ‘Society of Professional Engineers
on the important legislation before you.

My name is Donald E. Marlowe. I am dean of engineering and architecture
at Catholic University, a registered professional engineer, and chairman of the
Legislative and Government Affairs Committee of the National Society of Profes-
sional Engineers.

Our society is composed of more than 63,000 members, all of whom are qualiﬁgd
under applicable State engineering registration laws. The society’s membership
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is affiliated through 53 State and territorial societies, and more than 450 local
chapters.

\\pe are particularly interested in section 6 of S. 1336, and the 1dentmal lan-
guage in S. 1758, which would amend the Admlnxstratxve Procedure Act to pro-
nde that: “Any person who is a member in good standing of the bar of the
nighest court of any State, possession. territory, commonwealth, or the District
of Columbia may represent others before any agency.”

The effect of this provision would be to authorize any member of the bar
of auy State to represent others before any Federal agency, with no need to
s<how any additional qualifications. While this may be appropriate for most
agencies, we believe that in at least the case of the U.S. Patent Office it would
he contrary to and inconsistent with the public interest.

The Patent Office differs from other agencies in that the major part of the
subject matter being presented to it and under consideration by it is of a highly
technical nature. In fact, as of any given date the subject matter of existing
patents and pending appl;lcatlons for patents will generally reflect quite accurately
the state of scientific and engineering know-how in the country.

The subject matter of patents and applications for patenfs in large measure
involves technical delineation of structure and principles of operation of inven-
tions, rather than the application and interpretation of legal principles. In the
course of prosecution of an application for patent, the issues most frequently en-
countered are those of distinguishing a claimed inventive structure over struc-
tures appearing in issued patents, and prior scientific and other literature
{usually referred to as the “prior art”).

The Patent Office employees who examine the patent applications and who seek
out the applicable prior art for evaluating an application, all have highly
specialized technical training. In recognition of the highly technical nature of
this work in the Patent Office, the Civil Service Commission requires that patent
attorneys and patent interference examiners employed by the Patent Office have
training equivalent to that represented by graduation (with a degree in one of
the scientific or engineering disciplines) from an accredited college or university.

Since such high degree of technical ability has been found necessary to insure
adequacy of review of an application for patent presented to the Patent Office,
it is submitted that such technical ability is even more necessary in the prepara-
tion of the application in the first instance to insure adequacy of subject matter.
And this need for technical ability as a requirement for patent practice becomes
even more compelling when one realizes that a major part of practice before the
Patent Office involves such first instance preparation of applications for patents
and, where needed, their subsequent amendment to distinguish over prior alt
cited by the technically trained Patent Office personnel

The need for a high level of technieal ability in patent practice has been recog-,
nized by a number of courts, including the U.S. Supreme Court. As recently
as May 1963, while dealing with a matter relating to patent practice, the Su-
preme Court specifically noted the requirement that “a person may be admitted
(to patent practice) under either category (patent attorney and patent agent)
only by establishing that he is of good moral character and of good repute and
possessed of the legal and scientific and technical qualifications necessary to
enable him to render applicants for patents valuable service, * * ** (Sperry v.
Florida, 373 U.8, 379 (1962).)

Patent Office records show that as of March 1, 1965, a total of 8,235 persons
was admitted to practice before that Office. Of these, 6,036, or approximately
78 percent had technical degrees. All of them had some technical or scientific
background or qualification. Of the 8,235 total 6,352 were patent attorneys. Of
these, again, approximately 73 percent had technical degrees. The records show,
too, that these percentages have been climbing steadily in recent years. In fact,
of the total increase of 943 patent attorneys registered with the Patent Office
since 1961 (that is, during the past 4 years), 924, or 98 percent, had technical
degrees. These figures demonstrate that among those admitted to patent prac-
tice technical degrees have now become the rule rather than the exception, and
technical competence has become a publicly recognized integral aspect of patent
practice.

Under these circumstances, we believe that it would be undesirable and con-
trary to the public interest for Congress to adopt a law which would eliminate
the authority for the Patent Office to require a demonstration of technical com-
petence. If attorneys without demonstrated technical competence were authorized
to practice before the Patent Office, as 8. 1336 and 8. 1758 now provide, the public
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could easily be misled as to the qualiﬁcations of the practitioner. It is basic to
all professional licensing laws that the pnmary purpose is to protect the public
from unquahﬁed pxac’mtmners As stated in a recent Delaware case inv olviug
the State engineering reg1strat10n law:

“It has been recognized since time immemorial that there are some professions
and occupations which require special skill, learning, and experience with respect
to which the public ordinarily does not have sufficient knowledge to determine the
qualifications of the practitioner. The layman should be able to request sueh
services with some degree of assurance that those holding themselves out to per-
form them are qualified to do so. TFor the purpose of protecting the health, safety,
and welfare of its citizens, it ig within the police power of the State to esuabh%h
reasonable standards to be complied with as a prerequisite to engage in such pur-
suits.,” (Deleaware v. Durham, criminal action No. 485, 4S6, 4587 , 1960 term,
Superior Court, New Castle County, quoting from Clayion v. Benncit, 5 Utah 152,
298 P 2d. 531).

We believe that this fundamental principle should apply equally to Federal
agencies. In light of the technological revolution which is now sweeping this
country and others, and the explosion of technical knowledge which is taking
place and promises to accelerate, there can be no doubt that it is necessary today
for a qualified patent practitioner to have ‘fechnical knowledge and education in
the subject matter with which he deals and that the public has come to rely on
patent practitioners having such competence,

The argument that patent practice is just another type of law practice and that
lawyers can and do practice in various specialized fields of law ignores the basic
difference of substance. The substance of contract law, labor law, criminal law,
ect., is the law itself, composed of statutes and case decisions. But the very heart
of patent practice is technology. A person without an extensive background of
technical substance, no matter how skilled and devoted, cannot cope adequately
with the application of the mathematical and scientific data which underlie patent
applications and prosecutions.

The point sometimes is raised, too, that attorneys are not required to pass tech-
nical examinations to handle patent cases in the courts. This is true, but it
certainly is mot-inconsistent with our position. A patent case in court turns
primarily on the interpretation and application of the patent statutes and case
law as related to the particular patent issue; hence, faundamentally the issues
involved are legal. They do not require the same detailed technical analysis and
explanatmn of physical facts as does the preparation and prosecution of an appli-
cation in the Patent Office.

This basie difference between the qualifications necessary for the general prac-
tice of law and the technical requirements of patent practice is widely recognized
within the legal profession-itself. Canon 27 of the American Bar Association’s
Canon of Professional Ethics, for example, prohibits advertising by lawyers, but
makes the following specific exception for patent and admiralty practitioners:

“It is not improper for a lawyer who is admitted to practice as a proctor in
admiralty to use that designation on his letterhead or shingle or for a lawyer who
has complied with the statutory requirements of admission to practice before the
Patent Office to use the designotion ‘patent altorney’ or ‘patent lawyer’. * * ¥
[Emphbasis supplied.] .

Patent practice and admiralty practice are the only two specialties in the
law so recognized by the American Bar Association. The reason, of course,
rests on the unique nature of the subject matter involved and, in the case of
patent lawyers, the technical competence required. A further illustration of
the recognition, both within the legal profession and by the public at large,
that patent practice is a specialty apart from other fields of law, and requires
technical competence, is the separate listing frequently provided for patent
attorneys in directories and similar publications. In the Washington, D.C,
classified telephone hook, for example, attorneys at law-—whether they be
general practitioners or spec1ahsts in tax law, labor law, antitrust matters,
or other particular fields—are listed under the general heading of “Lawyers,”
but, significantly, patent lawyers—and apparently only patent lawyers—are
listed under a separate heading.

In light of this, the confusion and harm which could result if any attorney,
without showing additional qualification, were permitted to practice before
the Patent Office. seems elear.

The records of the Patent Office show that from 1897 to 1922 agency practice
was open to all members of the bar without further qualification, just as

3
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g, 1336 and 8. 1758 would provide. This was changed, however, because experi-
ence showed it was not found to be effective as an assurance of competency
for this particularly demanding practice. We submit that in the light of
today's vast technological revolution, the evils that arose between 1897 and
1922 from admitting any lawyer into patent practice without proof of technical
qualiﬁcations would be compounded many times over if we were to return
to that earlier, discarded procedure.

Mr. Chairman, one final comment. In the past it bas been argued by some
persons that eliminating the requirement that patent practitioners have a
minimum technical competence would in no way open the door to unqualified
practitioners since the ethics of the legal profession require that a lawyer
undertake to represent a client only in those matters in which he is compe-
tent. But this simply begs the question. The ethics of the legal profession
are not involved here. Professional engineers have a similar code of ethics.
The basic question presented by the pending bills is whether Congress wishes
to change the existing law and procedure relating to the Patent Office and
thereby dictate a sitvation where it would be possible for an unqualified
person to represent himself as being capable of adequately handling im-
portant and valuable property rights of others. We know that your answer
will be controlled by a sense of responsibility to the welfare of the public.
Because we believe the ultimate objective in restricting patent practice is
to protect the public, we strongly urge you to amend the pending bills to
permit the Patent Office to continue its requirement of a showing of compe-
tence in the technical subject matter inherent in patent applications.

We appreciate this opportunity to present our views and will be happy to
furnish any additional information or comment you may desire.

Senator Lone. Thank you, Dean Marlowe. We appreciate having
your very helpful statement. We have heard your testimony along
the lines of this bill before this committee before. We appreciate
your courtesy in appearing before this committee.

Mr. Patton, we welcome you back home. I recall that several
years ago, you were on the staff of the Judiciary Committee, and
as Mr. Fensterwald suggested, on the other side of the table. ‘

Mr. Parrow. Thank you, Mr. Chairman. It is a pleasure to be
here.

Senator Loxe. Thank you, to both of you gentlemen, very much.

The next witness is Mr., John F. Sonnett of the American Institute
of Certified Public Accountants. And I understand that he has
some other officials with him.

Will you gentlemen please come forward ?

Mr. Sonnett, we are glad to have you. And will you give us
the names of the gentlemen with you for the record.

STATEMENT OF JOHN F. SONNETT, AMERICAN INSTITUTE OF
CERTIFIED PUBLIC ACCOUNTANTS; ACCOMPANIED BY THOMAS
D. FLYNN, IRWIN SCHNEIDERMAN, AND THOMAS J. GRAVES

Mr. Sowngrr. Mr. Chairman, we have submitted biographical
statements which will shorten the problem of introduction.

Senator Lone. We have those, and they will be included in the
record.

(The biographical sketches are as follows:)

AMERICAN INSTITUTE OF CERTIFIED PUBLIC ACCOUNTANTS, NEwW York, N.Y.
BIOGRAPHICAL SKETCH OF JOHN ¥, SONNETT

Sonnett, John F., lawyer; born, Throggs Neck, N.Y., July 12, 1912;: B.S.,
qudham Univergity, 1933; LL.B., Fordham University, 1936. Executive and
chief assistant to U.S. attorneys for southern distriect, New York, 1941-43;
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special assistant attorney general in charge, New York Office War Fraugs,
Department of Justice 1943 ; special counsel, Navy, asmgned to Under Secre.
tary of Navy, 1945; assustant U.8. attorney general in charge, Claims Divi.
sion, Department of Justice, 194547, in charge of Antitrust Division 1947-4g,

BIOGRAPHICAL SKETCH OF THOMAS D. FLYNN

Flynn, Thomas D., certified public accountant; born Los Angeles, Calif,
March 29, 1913; B. A Princeton University 1935; M.S. Columbia Umveruty
1939; staff assmtant, U S. Senate Committee on Interstate Commerce, 1935
38; staff member, Federal Trade Commission 1939-40; joined Arthur Young
& Go 1940 ; presently partner in New York office; member Phi Beta Kappa
and Beta Gamma Sigma; president, American Instltute of Certified Publje

Accountants.
BIOGRAPHICAL SKETCH OF THOMAS J. GRAVES

Graves, Thomas J., certified public accountant ; born Tell City, Ind., October 22,
1616; B.S.M.C.L,, Umvermty of Notre Dame, 1938 joined Hasking & Sells, 1938,
partner, Haskms & Sells, 1953—; chairman, commlttee on Federal taxatmn
American Institute of Certified Public Accountants 1962-; member, Advisory
Group to Commissioner of Internal Revenue 1959-61; member, Committee on
Taxation, U.S. Chamber of Commerce.

BIOGRAPHICAL SKETCH OF IRWIN SCHNEIDERMAN

Schneiderman, Irwin, lawyer; born New York City, May 28, 1923; B.A,,
Brooklyn College, 1943 ; LL B.C.L. Harvard, 1948 ; active duty U.S. Navy, 1943—46
lieutenant (junior “rade} Associated Cahill, Gordon Reindel & Ohl 1948-58:
partner Cahill, Gordon, Remdel & Ohl 1959—; director, "Seaboard World A1rhnes
Inc.; director, Continental Telephone Co.; member, American Bar Assomatmn
Association of the Bar of the City of New York, Harvard Club of New York Ci’ty,
Wings Club; office, 80 Pine Street, New York City.

Mr. SonneETT. We have Mr. Flynn to my left, who may have some
preliminary remarks. He is the president of the American Institute
of Certified Public Accountants. And you may find his background of
some particular interest, Mr. Chairman, in the light of his govern-
mental as well as private service.

We have on my right Mr. Schneiderman, who is one of my partners,

. I'being alawyer.

And we have to Mr. Flynn’s left, Mr. Thomas J. Graves, who is
active on the commitee on taxation of the institute.

We have a statement of eight pages, Mr. Chairman, which I would
request you include in the record. And we would like your permission
to depart from it if we may.

Senator Loxa. Very well. Your entire statement will be shown in
the record, without objection.

(The statement on behalf of the American Institute of Certified
Public Accountants is as follows:)

STATEMEKT OF AMERICAN INSTITUTE OF CERTIFIED PUBLIC ACCOUNTANTS
ConceERNING S. 1758 aNp Secrion 6{b) or 8. 1336

The American Institute of Certified Public Accountants is the only national
organization of certified public accountants. The present membership of the
institute is more than 53,000, with members in every State of the United States
and in the District of Columbia.

The objectives of the institute are to maintain and enhance the professional
standards of the accounting profession to the end that members of the pro-
fession may render an effective service to the public in the accounting field.

I. INSTITUTE'S INTEREST IN THE LEGISLATION

The institute has sought an opportunity to comment on the leglslatwn
before this subcommittee with some reluctance. On the surface at least, the
bills under consideration appear to involve matters of exclusive concern to the
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legal profession. The presentation of the institute’s views may be easil:&: mi,s—
understood, therefore, as a gratuitious attempt to hamper the legal profession in
the attainment of its legislative goals. ]

Any such misreading of the institute’s purposes in testifying on t_hese legis-
jative proposals would deeply concern us. Lawyers and certified public account-
ants are constantly collaborating in the service of mutual clients, a_nd the
preservation of that harmonious working relationship is of considerable import-
ance to both professions and to the public. Moreover, the American Bar Asgocm-
tion and the American Institute have been engaged for years in a persistent
offort to encourage cordial relations between attorneys and CPA’s and to 1*esolee,
in the best interests of all concerned, any differences which might create fric-
tion between the two groups. L

Because it places such a high value on the maintenance of a friendly spirit
of cooperation between the two professions, the institute has hesitated to inter-
vene in this legislative situation. It has done so c¢nly because the legislation,
which may not be required £o meet a genuine need, could adversely affect the
rights of its members—rights that are essential to the effective operation of
the Nation’s tax system.

The interest of the institute in the proposed legislation arises out of the fact
that many members of the institute regularly appears before Federal administra-
tive agencies, particularly the Treasury Department and the Internal Revenue
Service of that Department.

The field of Federal tax practice has long been an area in which certified public
acountants have possessed a special competence to assist taxpayers in their
dealing with the Internal Revenue Service. This has resulted in assistance to the
Treasury Department itself in the efficient performance of its duties in the
eollection of the public revenues.

Despite the valuable service rendered by CPA’s in aiding the public in its
dealing with the Government, a long series of bills has been introduced over
many years seeking to impose limitations of varying severity on representation
by nonlawyers before Federal agencies. In some of the bills, the limiting factors
have been expressed in broad general terms that could later be interpreted to
the great disadvantage of the nonlawyer representatives. The institute has
been compelled to oppose these provisions through the years—joining with other
groups which share our convietion that each individual ageney ought to retain
the right to determine the extent to which it will permit nonlawyers to practice
before it and the rules under which such practice should be conducted.

The ¥ederal agencies have a variety of purposes. They must resolve issuesg
which involve a vast amount of technical and professional information of én
accounting, engineering, economie, or scientific nature. As the Court of Appeals
for the Second Circuit said: “Accounting concepts are a foreign language to
some lawyers in almost all cases, and to almost all lawyers in some
cases” (296 F. 24 918, 922). Because of the complexity and diversity of the
issues confronting the agencies, they must be free to decide who should be
authorized to appear before them. It is undesirable, in our view, to adopt any
general rule limiting the extent to which the agencies may recognize experts of
various kinds. The enactment of such a general rule would greatly handicap
the agencies in discharging the responsibilities assigned to them by Congress.

II. COMMENTS ON 8. 1758 AND SECTION &(b) OF 8. 133

For convenience, our remarks are directed to S. 17568. However, they apply
equally to section 6(b) of S. 1336.

4. Treasury exemption from bill

The institute recommends that the Treasury Department be exempted from
the requirements of S. 1758.

It believes that section 101(a) of 8. 1758, dealing with the automatic admis-
sion of lawyers, is unnecessary as it relates to the Treasury Department. As
you no doubt know, the Treasury Department already accepts membership in
the bar as a demonstration of sufficient competence to permit lawyers to practice
before the Internal Revenue Service by virtue of their professional status alone.
This recognition is also accorded to certified public accountants.

All that is required of lawyers and certified public accountants is the filing of
an application and the payment of a nominal filing fee. The one other procedure




72 ADMINISTRATIVE PROCEDURE ACT

followed by the Treasury Department is to make an investigation of an appli-
cant’s eharacter and reputation, which includes a review of his personal tax
returns for years not closed by the statute of limitations. Certified public
accountants have not found these enrollment procedures to be burdensome.

If the Treasury Department is not exempted from the legislation, we believe
that modifications should be made in its provisions, and we respectfully request
your consideration of our suggestions for revision which are set forth below.

B. Recommended wmodification if section 101(a) is to apply to the Treasury
Department

1. Automatic admission.—The field of Federal tax practice before the Treasury
Department has been the subject of extended consideration and negotiation by
and between representatives of the American Bar Association and the institute
uver a number of years. This has resulted in the adoption of a joint statement
of principles relating to practice in the field of Federal income taxation. (This
statement appears on pp. 10 to 15 of the attached booklet.)

The joint statement recognizes the special and separate competence of both
lawyers and certified public accountants in the field of Federal tax practice
and recommends the desirability of cooperation between the two professions,
Thus, section 1 of the joint statement entitled “Collaboration of Lawyers and
Certified Public Accountants” stated in part:

“Many problems connected with business require the skills or both lawyerg
and certified public accountants and there is every reason for a close and friendly
cooperation between the two professions. Lawyers should encourage their
clients to seek the advice of certified public accountants whenever accounting
problems arise and certified public accountants should encourage clients to seek
the advice of lawyers whenever legal questions are presented.”

Section 6 of the joint statement entitled “Representation of Taxpayers Before
Treasury Department” states:

“Under Treasury Department regulations lawyers and certified public ac-
countants are authorized, upon a showing of their professional status, and
subject to certain limitations as defined in the Treasury rules, to represent tax-
payers in proceedings before that Department. If, in the course of such pro-
ceedings, questions arise involving the application of legal principles, a lawyer
should be retained, and if, in the course of such proceedings accounting ques-
tions arise, a certified public accountant should be retained.”

In 1956, the Secretary of the Treasury, in an interpretation of Treasury
Department Circular 230, commented with favor on the progress toward co-
operation in matters of Federal tax practice which had been made by members
of the legal and accounting professions. In this interpretation (see pp. 7-9 of
the attached booklet), the Secretary stated:

“The Department has properly placed on its enrolled agents and enrolled
attorneys the responsibility of determining when the assistance of a member

of the other profession is required. This follows from the provisions in section

10.2(z) that enrolled attorneys must observe the canons of ethics of the American
Bar Association and enrolled agents must observe the ethical standards of the
accounting profession. The Department has been gratified to note the extent
to which the two professions over the years have made progress toward mutual
understanding of the proper sphere of each, as for example, in the joint state-
ment of principles relating to practice in the field of Federal income taxation.”

Since there have been repeated efforts in the past to eliminate or restrict
the historical right of certified public accountants to represent taxpayers before
the Treasury Department, the institution is naturally concerned with any action
which might have the effect, directly or indirectly, of endangering that right.
The institute fears that 8. 1758 could have just such an effect.

If it is deemed necessary to enact automatic admission legislation, we believe
certified public accountants should be accorded treatment similar to attorneys
in connection with practice before the Internal Revenue Service and that the
right of certified public accountants to represent others before the Internal
Revenue Service should be expressly recognized. This would continue the pres-
ent Treasury Department rules which make no distinetion between lawyers and
cerfified public accountants regarding admission to practice.

2. Elimination of the power of attorney procedure is not in the pudlic inter
est—The institute belleves that section 101(b) of 8. 1758, which would limit
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the Treasury Department’'s power of attorney procedure, is not in the interest
of taxpayers, tax practitioners, or the Treasury Department.

Under current procedures, evidence of anthority to represent a client before the
Treasury Department and to obtain information from the Treasury Department
with respect to the client’s affairs must be established by the filing of a power
of attorney signed by the client. While this may sometimes be slightly incon-
venient, we believe that the requirement ought to be maintained.

The requirement for a power of attorney gives the taxpayer the ability to
gpecify and limit the subject matter which may be discussed by his representative
with the Treasury Department. It protects employees of the Treasury Depart-
ment in disclosing confidential information with respect to a taxpayer's affairs
to the taxpayer’s representative. It avoids the possibility of confusion as to
which representative of a taxpayer has responsibility for and authority with
respect to a tax return for a given year or a specific tax matter. For these
reasons, the institute believes it is in the public interest to retain the present
power of attorney procedure with respect to all practitioners before the
Treasury Department.

III. CONCLUSION

We respectfully recommend that the Treasury Department be excluded from
the provisions of 8. 1758 and section 6(b) of 8. 1838, However, if it is deemed
desirable to include the Treasury Department, we believe that the modifications
already mentioned should be made. The institute would be happy to cooperate
with counsel for the subcommittee in preparing such modifications.

We have just recently learned that S. 1879 is also before this subcommittee
for consideration. We have not had an opportunity to analyze this bill which
would completely supersede the Administrative Procedure Act of 1946, Ac-
cordingly, we request an opportunity to submit a supplemental statement ad-
dressed to this bill.

Because of its vital importance to our members, we are grateful for the oppor-
tunity to comment on the legislation before this subcommittee.

THE PROFESSIONAL RELATIONS OF LAWYERS AND CERTIFIED
PUBLIC ACCOUNTANTS

1957: A JoInT REPORT BY COMMITTEES OF THE AMERICAN BAR ASSOCIATION AND
,THE AMERICAN INSTITUTE OF ACCOUNTANTS

JOINT REPORT OF SPECIAL COMMiTTEE ON PROFESSIONAL RELATIONS OF AMERICAN
BAR ASSOCIATION AND COMMITTEE ON RELATIONS WITH BAR OF AMERICAN IN-
STITUTE CF ACCOUNTANTS

Because of the interrelationship of financial and legal aspects of the modern
economy there sometimes is a basis for dispute as to whether a particular
matter properly falls within the field of law or within the field of competence
of certified public aceountants. The Committee on Professional Relations of
the American Bar Association and the Committee on Relations with the Bar
of the American Institute of Accountants believe that any such question that
may arise between the two professions should be resolved by conference and
cooperation. One of the principal fields in which such questions have arisen is
Treasury practice.

In 1951 the American Bar Association and American Institute of Accountants
adopted a joint statement of principles relating to practice in the field of Federal
income taxation, for the guidance of members of each profession.

On January 30, 1956, the Secretary of the Treasury issued a statement inter-
preting Treasury Department Circular 230 relating to practice before the
Department. In this statement the Secretary mentioned the need for uniformity
in interpretation and administration of the regulations governing practice be-
fore the Department and stated that the Department has properly placed on
lawyers and aceountants, under the Department’s ethical requirements, respon-
sibility for determining when the assistance of a member of the other profession
is required. He cited with gratification, “the extent to which the two profes-
sions over the years have made progress toward mutual understanding of the
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proper sphere of each, as for example in the joint statement of principles re.
lating to practice in the field of Federal income taxation.”

In councluding his statement, the Secretary said that relationships of lawyers
and accountants in Treasury practice would be kept under surveillance, so that,
if necessary, the matter can be reviewed later to determine whether amendment
of the regulations governing practice before the Department or other appropri-
ate action is necessary.

Consideration of the public interest and the best interests of both professions
seems, therefore, to require expansion of voluntary machinery for self-discipline
by beth professions and cooperation between them o enable differeuces between
inwyers and certified public accountants as they may arise—whether in fax
practice or elsewhere—to be resolved by conference and negotiation, and not by
litigation.

To this end, the Special Committee on Professional Relations of the American
Bar Association and the Committee on Relations with the Bar of the American
Institute of Accountants have agreed that the National Conference of Lawyers
and Certified Public Accountants, composed of members of the two committees,
should serve as a joint committee to consider differences arising between the t\vo
professions and disputes involving questions of what constltvtes the practice of
law or accounting.

The joint committee recommends the following procedures:

1. That with respect to the field of Federal income taxation, the two pro-
fessions continue to adhere to the statement of principles, approved by the
governing bodies of the American Bar Association and the American Insti-
tute of Accountants in 1951. It is recognized that the statement is a guide
to cooperation and does not presume to be a definition of the practice of
law or the practice of accounting.

2. That State organizations of the two professions consider the establish-
ment in each State of a joint committee similar to the national conference
for consideration of differences arising between members of the two
professions.

3. That before any State organizations of either profession shall institute
or participate in litigation or disputes involving differences between mem-
bers of the two professions, or involving questions of what constitutes the
practice of law or accounting, such differences and questions be referred to
joint committees of State organizations of the two professions, where such
committees exist, or to the national conference.

4, That, in the interest of uniformity, State committees maintain close
coordination with the national conference; and if resolution of differences
seems impossible at the local and State level, they be referred to the national
conference. Particularly in the early years, it would seem to be in the
best interest of all concerned for the national conference to participate ac-
tively in the consideration and settlement of disputes which might serve as
guides and precedents for other cases.

5. That—again in the interest of uniformity—where joint committees
at the State level are appointed to deal with any differences which may
arise, they be limited, where possible, fo one to & State, and their structure
and procedure follow the pattern of the national conference.

It is hoped and believed that resolution of specific cases as suggested above
will in time provide a body of precedent which will come to serve as a guide
to members of the two professions. ‘Such a body of precedent will, we think.
prove of more practical value than attempts to find acceptable definitions of
the fields of the two professions.

The efforts of the national conference are not, of course, intended to be punitive
in nature. Their objective will be to avoid conflict and to encourage and enable
continuning cooperation between lawyers and certified public accountants in
accordance with the ethical standards of the two professions.

For the American Bar Association:

WiLLiasm J. JAMESON,
Chairman, Special Committee on Professional Relations,

For the American Institute of Accountants:
JoaN W. QUEENAN,
Chairman, Committee on Relations With Bar.
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DEPARTMENT OF THE TREASURY

TREASURY DEPARTMENT INTERPRETATION OF SECTION 10.2 OF TREASURY DEPARTMENT
CIRCULAER 2380 (31 CFR 10.2)

For some months the Treasury Department has had under consideration
the revision of Treasury Department Circular 230 relating to practice before
the Department.

Congress has given the Treasury Department the responsibility of regulating
practice before the Department. It is in the exercise of this responsibility that
the Department has issued the rules and regulations set forth in Circular 230,
taking into consideration, among other things, the need of taxpayers for tax
advice and assistance, the number of tax refurns filed each year, the volume
and complexity of problems relating thereto, the skills and training required for
proper representation of taxpayers’ interests and the availability of people who
can provide such service,

The Department believes the standards prescribed in Circular 230 have
generally operated in a highly satisfactory manner, have made available to
taxpayers representatives to assist them in presenting their interests to the
Department, and have facilitated fair and orderly administration of the tax
laws.

It is the intention of the Department that all persons enrolled to practice
pefore it be permitted to fully represent their clients before the Department, in
the manner hereinafter indicated. This is apparent from section 10.2(b},
which states that the scope of practice (of agents as well as attorneys) before
the Department comprehends “all matters connected with the presentation of
a client’s interest to the Treasury Department.” Xnrollees, whether agents or
attorneys, have been satisfactorily fully representing clients before the Depart-
ment for many years. The Department believes this has been beneficial to
the taxpayers and to the Government and that there presently appears no
reason why the present scope and type of practice should not continue as it
Las in the past.

The Department’s attention has been called to the decisions of certain
States courts and to statements which suggest varying interpretations of section
10.2(f) of the circular. This subsection makes it clear that an enrolled agent
shall have the same rights, powers, and privileges and be subject to the same
duties as an enrolled attorney, except that an enrolled agent may not prepare
and interpret certain written instruments. The second provise of the sub-
section states that nothing in the regulations is to be construed as authoriz-

ing persons not members of the bar to practice law. The uniform interpreta-’

tion and administration of this and’other sections of Circular 230 by the
Department are essential to the proper discharge of the above responsibility
imposed on it by the Congress.

It is not the intention of the Department that this second proviso should be
interpreted as an election by the Department not to exercise fully its respon-
sibility to determine the proper scope of practice by enrolied agents and
attorneys before the Department. It should be equally clear that the De-
rartment does not have the responsibility nor the authority to regulate the
professional activities of lawyers and accountants beyond the scope of their
practice before the Department as defined in section 10.2(b) and nothing in
Circular 230 is so intended.

The Department has properly placed on its enrolled agents and enrolled
attorneys the responsibility of determining when the assistance of a member of the
other profession is required. This follows from the provisions in section 10.2(z)
that enrolled attorneys must observe the canons of ethics of the American Bar As-
sociation and enrolled agents must observe the ethical standards of the accounting
profession. The Department has been gratified to note the extent to which the
two professions over the years have made progress toward mutual understand-
ing of the proper sphere of each, as for example in the joint statement of
principles relating to practice in the field of Federal income taxation,

The question of Treasury practice will be kept under surveillance so that if
at any time the Department finds that the professional responsibilities of its
enrolled agents and enrolled attorneys are not being properly carried out or
understood, or that enrolled agents and attorneys are not respecting the appro-
Priate fields of each in accordance with that joint statement, it can review the

49-772—65——6
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matiter to determine whether it is necessary to amend these provisions of the
circular or take other appropriate action.
{Signed) G. M. HUuMPHREY,
Secretary of the Treasury,
Dated : January 30, 1556.

STATEMENT OF PRINCIPLES RELATING TO PRACTICE IN THE FIELD OF
FrpEran INcoMr TAXATION

PROMULGATED BY THE NATIONAL CONFERENCE OF LAWYERS AND CERTIFIED
PUBLIC ACCOUNTANTS

Preamble—In our present complex society, the average citizen conducting a
business is confronted with a myriad of governmental laws and regulations
which cover every phase of human endeavor and raise intricate and perplexing
problems. These are further complicated by the tax incidents attendant upon
all business tramsactions. As a result, citizens in increasing numbers have
sought the professional services of lawyers and certified public accountants,
Each of these groups is well qualified to serve the public in its respective field.
The primary function of the lawyer is to advise the public with respect to the
legal implications involved in such problems, whereas the certified public
accountant has to do with the accounting aspects thereof. Frequently the legal
and accounting phases are so interrelated and interdependent and overlapping
that they are difficult to distingunish. Particularly is this true in the field of
income taxation where questions of law and accounting have sometimes been
inextricably intermingled. As a result, there has been some doubt as to where
the functions of one profession end and those of the other begin.

For the guidance of members of each profession the National Conference of
Lawyers and Certified Public Accountants recommends the following statement
of principles relating to practice in the field of Federal income taxation:

1. Collaboration of lawyers and certified public accountanis desirable—TIt is
in 'the best public interest that services and assistance in Federal income tax mat-
ters be rendered by lawyers and certified public aceountants, who are trained in
their fields by education and experience, and for whose admission to professional
standing there are requirements as to education, citizenship, and high moral
character. They are required to pass written examinations and are subject to
rules of professional ethics, such as those of the American Bar Association and
American Institute of Accountants, which set a high sbandard of professional
practice and conduct, including prohibition of advertising and soli¢itation. Many
problems. connected with business require the gkills of both lawyers and certified
public accountants and there is every reason for a close and friendly cooperation
between the two professions. ILawyers should encourage their clients to seek
the advice of certified public accountants whenever accounting problems arise
and certified public accountants should encourage clients to seek the advice of
lawyers whenever legal questions are presented.

2. Preparation of Federal income tax returns.—It is a proper function of a
lawyer or a certified publie accountant to prepare Federal income tax returns.

When a lawyer prepares a return in whieh questions of accounting arise
he should advise the taxpayer to enlist the assistance of a certified public
accountant.

When a certified public accountant prepares a return in which questions of law
arise, he should advise the taxpayer to enlist the assistance of a lawyer.

3. Asceriainment of probable tax effects of transactions—In the courge of the
practice of law and in the course of the practice of accounting, lawyers and
certified public accountants are often asked about the probable tax effects of
transactions.

The ascertainment of probable tax effects of transactions frequently ig within
the funection of either a certified public accountant or a lawyer. However, in
many instances, problems arise which require the attention of a member of one
or the other profession, or members of both. When such ascertainment raises
uncertainties as to the interpretation of law (both tax law and general law), or
uncertainties as to the application of law to the transaction involved, the certified
public accounant should advise the taxpayer to enlist the services of a lawyer.
When such ascertainment involves difficult questions of classifying and sum-
marizing the transaction in a significant manner and in terms of money, or 10
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gerpreting the financial results thereof, the lawyer should advise the taxpayer to
~nlist the services of a certified public accountant.

in many cases, therefore, the public will be best served by utilizing the joint
skkilis of both professions.

4. Preparation of legal and accounting documenis.—Only a lawyer may prepare
legal docuinents such as agreements, conveyances, trust instruments, wills, or
corporate minutes, or give advice as to the legal sufficiency or effect thereof, or
tuke the necessary steps to create, amend, or dissolve a partnership, corporation,
trust, or other legal entity.

Only an accountant may properly advise as to the preparation of financial
statements included in reports or submitted with tax returns, or as to accounting
methods and procedures.

5. Prohibited self-designations—An accountant should not deseribe himself
as a “tax consultant” or “tax expert” or use any similar phrase. Lawyers, simi-
lariy, are prohibited by the canons of ethics of the American Bar Association,
and the opinions relating thereto, from advertising a special branch of law

ractice. i

P 6. Representation of taxpayers before Treasury Department.—Under Treasury
Department regulations lawyers and certified public accountants are authorized,
upon a showing of their professional status, and subject to certain limitations as
defined in the Treasury rules, to represent taxpayers in proceedings before that
Department. If, in the course of such proceedings, questions arise involving
the application of legal principles, a lawyer should be retained, and if, in the
course of such proceedings accounting qustions arise, a certified public account-
ant should be retained.

7. Practice before the Tax Court of the United Staies.—Under the Tax Court
rules nonlawyers may be admitted to practice.

However, since upon issuance of a formal notice of deficiency by the Commis-
sioner of Internal Revenue a choice of legal remedies ig afforded the taxpayer
under existing law (either before the Tax Court of the United States, a U.8.
district court, or the Court of Claims), it is in the best interests of the taxpayer
that the advice of a lawyer be sought if further proceedings are contemplated.
It is not intended hereby fo foreclose the right of nonlawyers to practice before
the Tax Court of the United States pursuant to its rules.

Here also, as in proceedings before the Treasury Department, the taxpayer,
in many cases, is best served by the combined skills of both lawyers and certified
public accountants, and the taxpayers, in such cases, should be advised accord-
ingly.

8. Claims for refund.—Claims for refund may be prepared by lawyers or
certified publie aceountants, provided, however, that where a controversial legal
issue is involved or where the claim is to be made the basis of litigation, the
services of a lawyer should be obtained.

9. Criminal tax investigations.—When a certified public accountant learns that
his client is being specially investigated for possible criminal violation of the
income tax law, he should advise his client to seek the advee of a lawyer as fo
his legal and constitutional rights.

Conclusion.—The statement of principles should be regarded as tentative
and subject to revision and amplification in the light of future experience. The
principal purpose is to indicate the importance of voluntary cooperation between
our professions, whose members should use their knowledge and skills to the
best advantage of the public. It is recommended that joint committees repre-
senting the local societies of both professions be established. Such committees
might well take permanent form as local conferences of lawyers and certified
public accountants patterned after this conference, or could take the form of
special committees to handle a specific situation.

Senator Lona. We would be happy to have you summarize your
statement.

Mr. Sonnerr. Yes, Mr. Chairman.

Do you have any preliminary remarksto make, Mr. Flynn ¢

Mr. Fryxn. No, sir.

Mr. Soxwerr. I will proceed, then.

I am in the happy position of being a member of the bar of the
District of Columliua, New York, and the State of Florida. And I
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hold a Treasury Department card, and I have paid my. taxes, so I
feel pretty secure.

Senator Lone. It would seem to me that you are set to practice sum-
mers in New York and winters in Florida, and stop by Washington on
the way back and forth.

Mr. Sonnerr. We have, Mr. Chairman, as I am sure you know—
“we” speaking in this instance as counsel for the American Institute
of Certified Public Accountants, which is the only national organi-
zation of certified public accountants, having a membership of more
than 53,000 throughout the country—we have over the years put in
a great deal of time and effort in working with the American Bar

Association in the rather difficult field of practice before the Treasury.

Department. And I am sure that I am telling you nothing new
when T invite your attention to the exhibits annexed to our statement,
the first being the point report by the committees of the American
Bar Association and the American Institute of Accountants entitled
“The Professional Relations of Lawyers and Certified Public Ac-
countants.”

We have also annexed to our statement the Treasury Department
interpretation of the particularly relevant section of Treasury De-
partment Circular 230.

And we have annexed a statement of principles relating to practice
in the field of Federal income taxes which was promulgated jointly
by the National Conference of Lawyers and Certified Public
Accountants.

For some years now, Mr, Chairman, relations between the certified
public accountants of this country and the bar represented by the
American Bar Association have been exceedingly harmonious, and
they have been characterized by cooperation and by mutual efforts to
solve the problems which admittedly are of concern not only to the
public, but to the members of both of the professions.

Senator Lowxe. I understand that relationship has been very
cordial.

Mr. SoxnNETT. They have been.

I am happy to say that I think you will hear when the Bar Associa-
tion witness testifies that there is substantial agreement in many areas
with respect to the present position.

Fundamentally, the position of the accountants with respect to the
power-of-attorney provisions which you referred to earlier, I think, is
about the same as that of the Bar Association and that of the Treas-
ury. I do not think the certified public accountants nor the bar as a
whole, have found the power-of-attorney procedure to be burdensome
in any respect. Indeed, it provides a very substantial measure of
safety for the public and for the client, and for either the lawyer or
the certified public accountant.

Senator Lona. Are you referring to the power of attorney?

Mr. Sonnerr. Yes, Mr. Chairman.

I think when we realize that so much of what is done here day in
and day out around the country in informal conference, and without a
record, it involves money, I think we will agree that it 1s highly desir-
able that the limits of authority with respect to particular matters,
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particular representatives, be reduced to writing, and in that way,
there can be no argument later about who was authorized to do what
with respect to a particular matter.

The concern we have with the present bill is only with respect to a
portion of it. And that is the portion which provides for automatic
admission. We are in agreement with the position of the Treasury
that the present procedures are desirable, that they are not burden-
some, ang we think should be continued. Certified public account-
ants’ have not found that present procedures impose any real handi-
cap. And I might say, although I am not a tax specia,list,‘ I have done
some tax work, and members of my firm are tax specialists, that we
have not found that any of the admission procedures, Treasury cards,
and so forth, have created the slightest obstacle to our doing what we
Lope has been a very satisfactory job for our clients.

Accordingly, we would recommend most respectfully that the pro-
vision for automatic admissions do not apply in the case of the Treas-
ury Department. But if it is to remain in the bill, we would suggest
that there be changes similar to the ones which were worked out with
the House committee last year. And those changes specifically con-
firm the right of certified public accountants to appear before the
Treasury.

That language, we think, is reasonably good as a solution, on the
assumption that the Treasury is not to be excluded from that provision
of the bill.

Senator Loxae. Do you understand that if that could be done, that
you and your society would support the bill ¢

Mr, Soxwerr. I think that 1s a correct statement, sir, with the ob-
servations about the power of attorney which I have supplied. There
are language problems on that. I think the language in the present
bill is too limited. And I think the bar association thinks so also.
And T think that you will find that the bar association probably has
some language to suggest in this regard.

We would be very‘%a.ppy, Mr. Chairman, to make any suggestions
with respect to language that you and counsel for the committee
might think would be of some help to you.

enator Loxe. I think they would be of help. And I am sure if you
would submit those suggestions in writing to your staff—or perhaps
you could meet with Bﬁ' Fensterwald or some member of the staff in
an attempt to work out some of the language difficulty.

Mr. Son~erT. We would be very happy to do that.

(The information follows:)

June 9, 1965.
Mr. Taomas D. FLYNN,

President, American Institute of Certified Public Accountanis,
New York, N.Y.

Dear Mr. FLy~Nn~: Thank you most sincerely for your recent letter. I have
read it and the enclosure with much interest.

As you requested, the letter and the enclosure shall be made a part of the
record of our hearings.

Appreciate your assistance to the subcommittee.

Kind regards.

Sincerely,
EpwArp V. LoNag, Chairman.
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AMERICAN INsTITUTE OF CERTIFIER PUBLIC ACCOUNTANTS,
New York ,NY., May 26, 19635,
Hon. Tpwarp V. Lowg,
Chairman, Swbcommitiee on Adminisirative Proctice and Procedure, Sengte
Judiciery Commitiee, Washingion, D.C.

My Dear Sgwator Lowe: In accordance with your request at the hearings gn
May 12 regarding 8. 1758 and similar legislation, we are submitting our recom-
mendations for amendment to 8. 1758.

For your convenience, our recommendations are embodied in the enclosed draft
pill. These recommendations, if adopted, would eliminate the features of
8. 1758 which disturbed so many of our members. We have already furnished
Mr. Donaléd C. Beelar with a copy of our recommendations for the information
of the American Bar Association.

We appreciate the courtesy which you showed us at the hearings on May 12
and this opportunity to present our further views. We respectfully request
that this letter and our draft bill be included in the printed record of the
bhearings on 8. 1758,

We would be pleased to meet with you or your staff to provide any further
amplification of our recommendations.

Yery truly yours,

TaOMAS D. FLYNN, President.

8. 1758 INCORPORATING RECOMMENDATIONS OF THE AMERICAN INSTITUTE OF
CERTIFIED PUBLIC ACCOUNTANTS

|
AN ACT l

Be it enacted by the Senate and House of Representatives of the United i
H

i

i

States of America in Congress assembled,

PBACTICE BEFORE FEDERAL AGENCIES

SectionN 1. (2) Any person who is (i) a member in good standing of the bar
of the highest court of any State, possession, territory, commonwealth, or the
District of Columbia, in which he resides or maintains an office, shall be ad-
mitted to practice to represent others before any agency; or (ii) duly qualified
to practice as a certified public accountant in any State, possession, territory,
commonwealth or the District of Columbia shall be admitted to practice to
represent others before the Internal Revenue Service of the Treasury Depart-
ment. .

(b) Any person who’possesses the gualifications described in section 1(a) of
this Act may engage in practice before any agency described therein upon the
filing of a statement certifiying that he is so gualified. Thereafter, until such
: statement is withdrawn or modified, such person's appearance before such ageney
- or his signature in any particular matter before it shall constitute a representa-
T tion to that agency that as of that time he is currently qualified under section
. 1(a) of this Act and is authorized to represent the particular party in the par-
ticular matter in whose behalf he acts before that agency. An agency may
provide for the filing of a written notice of appearance in any matter which may
incorporate a statement of qualification under section 1(a) of this Act. Any
misrepresentation under this Act shall subject the person to the provision of
section 1001 of title 18 of the United States Code.

{¢) Nothing herein shall be construed (i) either to grant or to deny to any
person who is not a lawyer, or who is a lawyer or a certified public accountant
but not qualified under section 1(a) of this Aect, the right to appear for or
represent others before any agency or in any agency proceeding; (ii) to author-
ize or limit the discipline, including disbarment, of persons who appear in a
representative capacity before any agency; (iii) to authorize any person who is
a former officer or employee of an agency to represent others before an agency /
where such representation is prohibited by statute or regulation of an agency. :
or (iv) to prevent an agency from requiring the filing or a power of attorney
as a condition to the settlement of any matter involved the determination of a
tax liability or the payment of money.
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SERVICE UPON ATTORNEYS OR OTHER QUALIFIED REPRESENTATIVE

gge. 2. When any participant in any matter before an agency is represented
by an attorney at law or other gualified representative under the provisions of
¢his Act and that fact has been made known in writing to the agency, any notice
or other written communication required or permitted to be given to such par-
ticipant in such matter shall be given to such atterney or other qualified repre-
centative. Where any other method of service is specifically provided by statute,
cervice shall also be made as so provided. If a participant is represented by
more than one attorney or other qualified representative service by or upon any
one of such attorneys or other gualified representative (as designated by the
pal’ti(i"ipaﬁt} shall be sufficient.

GENERAL

gpe. 3. To the extent necessary, each agency shall implement this Act with
appropﬂate rules defining the proceedings to which its applies and the method
py which representation is recognized.

DEFINITION OF AGENCY

Sec. 4. As used in this Act, “agency’ ’shall have the same meaning as it does
in section 2(a) of the Administrative Procedure Act, as amended (60 Stat. 237,

as amended).

MaAY 26, 1965.

Mr. Soxnnerr. In view of the time, may I compress what I have to
say and ask my associate to comment ?

undamentally, the interests of the accountants of the country is in
rotecting not only the public interest, but their perfectly natural
interest in this very important part of their practice. Itisan essential
part, and it is in the public interest. The accountants, the Treasury
and the bar are agreed to that. And I would hope that nothing would
be done in this bill which would upset that harmonious relationship.
The relationships are working out very well.

This bill insofar as it provides for automatic admission, we think,
presents some possible threat to the certified public accountant, need-
lessly so, we think, but if it is going to be done, we would like to sug-
gest langnage to include them specifically. )

Senator Lowe. I am sure the sponsor of this bill would have no de-

. sire to upset this harmonious and cordial relationship and understand-

ing that has been existing between the bar and the members of your
client’s profession. I think you have done a great job in working
out these difficulties which have resulted in great protection to the
public interest.

Do the other gentlemen with you have some comments?

Mr. FLynn. I do not.

Mr. Graves. No, sir.

Senator Loxa. Mr. Sonnett.

Mr. SoxneTT. As to S. 1879, which just recently came to our atten-
tion, we had time to give it only a very minor examination. There
may be some minor problems that we have with it, and we would like
to submit some supplemental comments in writing if we may.

Senator Lowna. ’gge Committee would be happy to receive them.

Mr. Fensterwald, do you have any questions?

Mr. FENSTERWALD. g[r. Sonnett, is it true that both the groups of
lawyers and the CPA’s in a sense are responsible for the qualification
itself of their members and also their ethics, and that that would be
the ground for putting them together in these exemptions?
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Mr. Soxw~err. I think that is a fair statement. As you know, the
standards for admission as a certified public accountant are equivalent
in a sense to those for admission to the bar. And if the conclusion
should be reached that a member of the bar is thereby automatically
qualified for practice before the Treasury, if that is your legislative
judgment—and I might say I have some problems with tﬁ:ﬂ: as a
practitioner for 30 years—but 1f that is the judgment, I think by the
same reason, clearly, certified public accountants should be included
for similar reasons.

Mr. Fensrerward. Do you police both the competence and the
ethics of your members?

Mr. Sonnerr. That is correct.

Mr. Fexsterwarp. Thank you.

Senator Loxg. Thank you gentlemen very much. We appreciate
your courtesy in summarizing your statement.

Mr. Son~err. We appreciate your courtesy in having us here.

Senator Lowxg. Our next witness is Mr. Stuart Franﬁford, past pres-
ident of the National Society of Public Accountants.

Mr. Frankford.

STATEMENT OF STUART W. FRANKFORD, PAST PRESIDENT, NA.
TIONAL SOCIETY OF PUBLIC ACCOUNTANTS; ACCOMPANIED BY
STANLEY H. STEARMAN, GENERAL COUNSEL, NATIONAL SOCIETY
OF PUBLIC ACCOUNTANTS

Mr. Frangrorp, Mr. Chairman, and gentlemen, I have with me the
general counsel for the National Society of Public Accountants, Stan-
ley H. Stearman.

Mr. Chairman, I would like to read this statement; it is not lengthy.
And at the conclusion of it, I would like to make a few other obser-
vations if you would permit me.

Senator Long. Might the Chairman suggest to you if it would be
possible, and not in any way curtail your presentation, if you would
summarize your statement, we could put your statement in the record.
We have copies and the staff has gone over it. We are running very
short on time. If that can be done, we would be very grateful to you.
However, we want to give you what time you need.

Mr. Franurorp. Thank you. I think the statement here speaks
for itself. And without going into detail or even summarizing it, be-
cause I think it does speak for itself, I would like to make scme addi-
tional observations.

Senator Lone. Let me say, then, at this point your statement in its
entirety will be printed in the record.

Mr. Frangrorp. Thank you very much.

(The statement of Mr. Frankford is as follows:)

TESTIMONY OF NATIONAL SOCIETY OF PUBLIC ACCOUNTANTS oN S, 1758

Gentlemen, my name is Stuart W. Frankford. I am a practicing aceountapt
with offices in Detroit, Mich. I have been in the field of public accounting It
Michigan since 1942. )

I am appearing here today as the spokesman for the National Society of Public
Accountants. I have been associated with the national society for many years
and have served the society in various capacities. I am a past president, a past
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district governor, and I have chaired several major committees of the society,
including our committee on national affairs.

The National Society of Public Accountants is a nonprofit, individual member-
ship organization which was formed in 1945. Our 11,000 members are engaged
in the practice of accountancy in all of the States, the District of Columbia, and
several U.8. territories, The national society is dedicated to promoting high
~standards of proficiency and integrity so that members of the accounting profes-
sion may render an effective and efficient service to the publie.

Our members have primarily small- to medium-sized accounting practices and
serve the needs of small- to medium-sized business firms. They offer a com-
piete range of accounting services, including a fairly heavy emphasis on tax
services. This tax practice includes not only the preparation of tax returns,
put the representation of taxpayers before the Internal Revenue Service.

It is because of the volume of tax practice which our members are engaged
in that we have an interest in the pending legizlation and have asked to appear
before you today. While the bill, of course, applies to practice before all Federal
agencies, our primary interest and thus our comments will be directed to prac-
tice before the U.8. Treasury Department and, more particularly, the Internal
Revenue Service.

Two surveys conducted within the past year by the national society among
its members reveal that society members prepare approximately 6 million tax
returns a year for their clients. 'This is a rather substantial amount of tax
practice by any standards. In addition to the preparation of returns, our surveys
indicate that in 1964 our members provided assistance and advice to their
clients in connection with 70,368 office audits conducted by the Internal Reve-
nue Service, plus some 39,582 field audits. Thus, it is apparent that the mem-
bers of the national society have a considerable interest in any proposal which
bears on the matter of tax practice and the representation of taxpayer clients
before the Internal Revenue Service.,

It is the view of the National Society of Public Accountants that no real and
tangible need exists for enactment of 8. 1758 as it relates to practice before the
Internal Revenue Service. We believe if is in the best interests of the public
for all persons who wish to represent clients before IRS to meet specified
admission requirements as established by the Treasury Department and admin-
istered by the Office of the Director of Practice.

We believe that those professional practitioners who assist the Internal Reve-
nue Service in the administration of the tax laws through their assistance, ad-
vice, and services to the taxpaying public occupy & key position of confidence
and trust. It is imperative that the business community, as well as individual
taxpayers, be able to rely with the utmost dependability on those practitioners
évho .oﬁ’er to represent their interests in matters before the Internal Revenue

ervice,

Therefore, it is our belief that it is neither necessary nor desirable to waive
admission procedures for any group with respect to practice before the U.S.
Treasury Department and the Internal Revenue Service. We feel that all prac-
titioners who come in direct contact with the Service should be accountable
to the Office of the Director of Practice, not only for their ethical conduet, but
their technical competence as well. !

It is our opinion that the direct and personal relationship between the Inter-
nal Revenue Service and millions of American taxpayers, both businesses and
individuals, requires a close and continuing supervision by the Treasury Depart-
ment of those who would represent the public in important tax matters.

We endorse a 1956 statement by the Secretary of the Treasury contained in
an “Official Interpretation of Departmental Circular 230." We believe that
statement, which relates to the Department’s responsibility for regulating prac-
tice before it, to be particularly germane to the considerations involved in a
study of S. 1758.

In that interpretation, the Treasury Secretary said:

“Congress has given the Treasury Department the responsibility of regulating
practice before the Department. It is in the exercise of this responsibility that
the Department has issued the rules and regulations set forth in Circular 230,
taking into consideration, among other things, the need of taxpayers for tax
advice and assistance, the number of tax returns filed each year, the volume
and complexity of problems relating thereto, the skills and training required for
Droper representation of taxpayers’ interests and the availability of people
who can provide such service.
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“The Department believes the standards preseribed in Circular 230 have gen-
erally operated in a highly satisfactory manner, have made available totaxpayers
representatives to assist them in presenting their interests to the Department,
and have facilitated fair and orderly administration of the tax laws.”

The conditions existing in 1956 which prompted the above statement continue
today, but perhaps to an even greater degree. The laws are more complex, the
number of tax returns filed has sharply increased and the overall need of the
public for competent and ethical tax services has become more pronounced. We
do not believe that the needs of the public ¢an be met by anything less than g
continuation of the existing procedures regarding admission and practice before
the Treasury Department.

In faet, it would probably be advisable in the public’s interest to require that
all persons who wish to practice before IRS be required to pass a writtep
examination on Federal tax laws, regulations, and procedures. iSuch a test, we
believe. would clearly demonstrate an individual’s abilities in the highly techni.
cal Federal tax field and thus assure the public of the specialized qualifications
he professes to have.

It is, therefore, our suggestion that the Treasury Department be eXempted
from the provisions of 8. 1758 for the many reasons which we have set forth
thus far.

We understand, however, that there has been a suggestion advanced that cer-
tain members of the public accounting profession be granted the same treatment
under this bill with respect to practice before the Internal Revenue Service ag
would be granted lawyers. We recommend that if such a proposal is given
favorable consideration, all independent practicing accountants should be recog-
nized equally.

If some accountants are acknowledged by Congress as having the integrity
and ability to represent clients before the Internal Revenue Service, then all
accounfants who are likewise ethical and competent to represent clienfs in tax
matters should be similarly recognized.

For example, as stated earlier, the members of the National Society of Public
Accountants provide the business community and individual members of the
publie with a considerable amount of income tax service and advice. The
volume of work and services in the tax field rendered by members of the national
society is such that as a group they assist in the preparation of more tax re
turns for individual and business taxpayers than any other comparable segment
of the entire tax practice profession.

All members of the National Society of Public Accountants have pledged to
conduct their practices in accordance with a rigid code of ethics and rules of
professional conduct.: This serves to assure a high measure of integrity and
experience in their relations with the public, the Internal Revenue Service,
and their professional colleagues.

‘We earnestly recommend that if favorable consideration is given to the sug
gestion that 8. 1758 be amended to include some members of the public account-
ing profession insofar as practice before the Internal Revenue Service is con-
cerpned, the bill be further amended in an equitable manner to include other
qualified practicing accountants who are engaged in rendering tax services and
advice.

The National Society of Public Accountants and its 11,000 members through-
out the country are anxious to work harmoniously, and we hope effectively, with
the Internal Revenue Service and the Congress in all matters relating to
PFederal taxation and practice before the Internal Revenue Service. An impor-
tant objective of our membership is to cooperate in the administration of the
Federal tax laws and to serve the needs of the taxpaying public to the best
of their ability. )

On behalf of the National Society of Public Accountants, may I extend our
appreciation for being given this opportunity to appear before you and to
express our views on the pending bill. We trust our comments and suggestions
will be of assistance in connection with your studies. T would be pleased at
this time to answer any specific questions which you may have.

Mr. Frankrorp. Of course, we are only concerned at the moment
with S. 1785, as it affects nonattorneys, should we say. We believe
that if special exemption is going to be made for any one group, that
it should be all-inclusive for all ethical and competent practitioners.
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Over the years, actually from 1957 or 1958, a series of meetings
were held with the Treasury Department and the Internal Revenue
Service along with other professional associations, including the Amer-
ican Bar Association and the American Institute of Certified Public
Accountants, discussing who could and who could not represent clients
before the Internal Revenue Service in tax litigation.

In 1958, Circular 230 was amended, whereby the preparers of re-
turns, upon authorization of the client, would be allowed to represent
the client through the agent level, and past the agent level into the
informal conference, but they would have to pass an examination if
they were not an attorney or certified public accountant, an examina.-
tion as provided by Treasury.

Senator Lone. Excuse me for interrupting you. As I understand,
does the Treasury Department give the CPA’s an examination before
they admit you to practice before the agency?

Mr. Franxrorp. Noj; they do not.

Senator Lo~Ne. They do not do that for lawyers. So actually, they
do not pass on the comgetency of an attorney or an accountant when
they appear before you?

Mr. Frangrorp. That is correct ; they do not.

Senator Love. What do they pass on so far as your organization is
concerned ?

Mr. Frankrorp. The noncertified accountants in our organization
take a special examination as provided by the Treasury. And since
1959, it has been held annually in September.

Senator Long. And for CPA’sthey donot ?

Mr, Frangrorp. That is correct.

It is a known fact, Mr. Chairman, in printed statistics, that slightly
in excess of 97 percent of all tax cases are settled at the agent level,
without the requirement of going through the informal conferences
or the appellate staff or the tax court.

We believe that because of the technical information and the con-
fidential nature of the information and the need for competence, all
practitioners who represent clients above the informal conference
should take an examination as provided by Treasury. Since the in-
ception of the examination, I do not have the exact number, but cer-
tainly thousands have passed their examination, and now have the
right to represent clients at all levels that any enrolled person can.

Now, as a side position, and not a position that our national society
has taken as a stand, we wonder about the advisability of nonattorneys
being able to practice law. And it is my considered judgment that
before the appellate staff, and in the Tax Court of the United States,
only attorneys should be able to practice. We question the wisdom of
nonattorneys practicing in these courts.

Senator Loxe. I have that same feeling, too. I did not quite follow
you. Where there is someone who is not an attorney who is practicing
law that is a nonattorney? I did not follow you.

Mr. Fraxkrorp. I suppose it would fall back on what is considered
unauthorized practice of law. But if you are a Treasury cardholder,
you can prepare formal briefs, and you can represent the clients at the
appellate staff, without an attorney being present.

Senator Loxc. Without a legal attorney ?
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Mr. Fraxzrorp. Yes, sir; without legal attorney.

Senator LoNa. As a general rule, what group doss that?

Mr. Fraxkrorp. Any Treasury cardholder, sir.

Senator Lowa. Whether it is your group or the CPA’s?

Mr. Franxrorp. Yes.

Senator Lowa. Are the attorneys the only group of Treasury card-
holders?

Mr. Frangroro. Primarily; yes. There are some other Treasury
cardholders—past employees of the Internal Revenue Service with
T years’ experience upon application will be given a Treasury card,
provided the moral character of the applicant is good and the other
investigations by the Service finds nothing wrong.

Mr. Fexsterwarp. Do you have to be an accountant to take this
examination?

Mr. Frangrorp. No; you donot.

Mr. Fensterwarp. Could anybody take it for a Treasury card?

Mr. Franxrorp. There are certain qualifications. Basically, they
should be in the practice of accounting, but it does not have to be
public, it could be a person in private industry. You have to pre-
pare a questionnaire or application, I should say, for taking the
examination. And we have found since the instigation of this that
the examination has been most reasonable. I believe those passing
are someplace between 58 and 60 percent of those sitting the first
time.

But as I say, this is not the official position of the National Society
of Public Accountants, but one which we have discussed and we are
leaning this way, that attorneys and only attorneys should represent
clients before the courts of law of the land. And in view of the fact
that 97 percent of the cases are seftled at the agent level, perhaps
the Treasury card should allow the person to represent a client at the
informal group conference. And after that, an attorney should take
over the case with the factual preparation by the accountant.

I believe, Mr. Chairman, that along with the prepared statement,
these remarks, unless there are other questions, pretty much conclude
our testimony.

Senator Lona. Do you have any questions, Mr. Fensterwald ?

Mr. FensterwaLp. No, sir; I do not.

Senator Lona. Mr. Frankford, thank you and your associate for
a statement. It hasbeen very helpful to us.

Mr. Frangrorp. Thank you very much.

Senator Lo~xg. Mr. Burnham.

Mr. Burnham, you may proceed. We appreciate your being here.

STATEMENT OF GEORGE B. BURNHAM, PRESIDENT, BURNHAM
CHEMICAL C0., WASHINGTON, D.C.

Mr. Burnuam. My name is George B. Burnham, and I am presi-
dent of the Burnham Chemical Co. It is my desire in this short
statement to bring to the attention of this committee a breach of
justice on the part of our Government which shows a real need for
the passage of S. 1160.

On February 21, 1913, Searles (Dry) Lake, Calif., was withdrawn
from the public domain, because it contained large deposits of pot-




e "“‘"““""“d(

ADMINISTRATIVE PROCEDURE ACT &7

ash, sodium borate, and other minerals. On October 2, 1917, a leas-
ing law was passed to leave the deposits to citizens of our country
with royalties payable to the Government. I was one of the lessees.

Two weeks after I was granted a lease, an unlawful patent was
granted to my competitor, a foreign-owned corporation. Patents
do not require payment of royalties.

Government officials concealed certain facts which would have
demonstrated the illegality of the patents. This was done secretly,
behind “closed doors,” and it was impossible for anyone to know
the facts. The foreign-owned company had illegal advantage over
us and also the Government was deprived of royalties on the borax
and potash production.

The following words appeared on the Government document:
“Foreign ownership—For office consideration only,” and it was con-
cealed from the public for 33 years. Of course, not having access to
the document, I could not test the validity of the patents in court.

In 1950, the Interior Department put that confidential document in
the National Archives. In late 1953, I found it. Our attorneys
then filed suit in the Court of Claims early in 1955. After the trial,
the court dismissed the case because of the statute of limitations. If
that document had not been suppressed, we would not now be tryin
to secure legislation to have the statute of limitations waived an
the case adjudicated on its merits.

To sum up in a few words, this lack of freedom of information
resulted in the loss of millions of dollars to the Government and
untold damage to private enterprise.

I thank you.

Senator Loxe. Thank you, Mr. Burnham. We appreciate your
coming to present this statement.

Mr. Fensterwald, do you have any questions?

Mr. FexsterwaLD. I do not think so. I have met with Mr. Burn-
ham before, and T have asked the questions I have.

Senator Loxe. Thank you very much, Mr. Burnham.

(The prepared statement and supplemental statement of Mr.

Burnham follow :)
FREEDOM OF INFORMATION

Statement of G. B. Burnham, president of Burnham Chemiecal Co.

My name is George B. Burnham and I am president of the Burnham Chem-
ical Co., 182 Third Street, SE., Washington, D.C. It is my desire in this short
statement to bring to the attention of this committee a breach of justice on
the part of our Government which shows a real need for the passage of
S. 1160. ‘

On February 21, 1913, Searles (Dry) Lake, Calif.,, was withdrawn from the
public domain, because it contained large deposits of potash, sodium borate,
and other minerals. On October 2, 1917, a leasing law was passed to lease
the deposits to citizens of our country with royalties payable to the Govern-
ment. I was one of the lessees.

Two weeks after I was granfed a lease, an unlawful patent was granted to
my competitor, a foreign-owned corporation.- Patents do not require payment
of royalties.

" ‘Government officials concealed certain facts which would have demonstrated
the illegality of the patients. This was done secretly, behind “closed doors.”
and it was impossible for anyone to know the facts. The foreign-owned
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company had illegal advantage over us and also the Government was deprived
of royalties on the borax and potash production.
The following words appeared on the Government document:
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and it was concealed from the public for 33 years. Of course, not having
access to the document, I could not test the validity of the patents in court.

In 1950, the Interior Department put that confidential document in the
National Archives. In late 1953 I found it. Our attorneys then filed suit in
the Court of Claims early in 1955. After the trial, the court dismissed the
case because of the statute of limitations. If that document had not been sup-
pressed, we would not now be trying to secure legislation to bave the statute
of limitations waived and the case adjudicated on its merits.

To sum up in a few words, this lack of freedom of information resulted in
the loss of millions of dollars to the Government and untold damage to private
enterprise.

WasHINGTON, D.C., May 20, 1965.
Senator Epwarp V. Long,
Chairman, Bubcommilttee on Administrative Practice and Procedure, Senate Of-
. fice Butlding, Washington, D.C. «
_‘(Attention of Mr. Bernard Fensterwald, Jr., chief counsel).

Dear Sig: I believe that a “freedom of information” law in the United States
would be of great benefit in helping to solve present world problems, because it
would set the example for other nations to go aud do the same,

According to the enclosed U.S. postage stamp issued about 1950, we already
have four freedoms and “freedom of information” would give us one inore free-
dom. By disclosing that fact to other countries, we would enhance and promote
the virtues of the free world and win men to our great crusade.

Furthermore, as mentioned in the enclosed supplemental statement, if we make
special efforts to pass a freedom of information law now, in this session of Con-
gress, it would improve the image of the United States at a time when it is so
much needed.

Therefore, I would like, to submit the enclosed supplemental statement to be
printed in the record of the hearings on 8. 1160, but only if you feel that it
might help.

Sincerely,
G. B. BURBNHAM.
FREEDOM OF INFORMATION

Supplemental statement of G. B. Burnham, Washington, D.C.

On May 12, 1965, I submitted a brief statement to the Subcommittee on Ad-
ministrative Practice and Procedure. Hearings to consider S. 1160, the freedom
of information bill, and other bills took place on May 12, 13, and 14.

Now, I would like to present to the subcommittee another vital aspect of this
problem, which I do not believe has been discussed. “Freedom of information”
will clearly promote better understanding between nations. We should pass the
bill at this session of Congress and then suggest that other nations enact a
law.

William L. Shirer, in his book “The Rise and Fall of the Third Reich” on
page xi, says: .
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“It is quite remarkable how little those of us who were stationed in Germany
during the Nazi time, journalists and diplomats, really knew of what was going
on behind the facade of the Third Reich. A totalitarian dictatorship, by its very
nature, works in great secrecy and knows how to preserve that secrecy from the
prying eyes of outsiders.”

If the people of Germany and the world of diplomats had known what was
going on behind Nazi “closed doors,” there might have been no World War II.

If every nation had a “freedom of information” law like the one proposed by
§. 1160, all men could get the facts. Minority groups, who oppose their govern-
ment, and who desire peace, justice and good will, could get the necessary in-
formation for them to oppose any wrongdoing of thedir government officials. It
would help promote the two-party system.

If we make special efforts to pass a freedom of information law now, in this
session of Congress, and emphasize that fact to all nations, it would improve the
jmage of the United States and thus help to create peace and harmony at a time
when it is so much needed.

Therefore, the passage of bill 8. 1160 will set a splendid example for men of
good will in other nations to insist on their governments enacting a similar law.
It will be a big step forward to help establish an enduring world peace.

Senator Lowng. This will conclude our hearings for today. We in-
tended to have a short session this afternoon, but we now find that
that is impossible. The committee will now stand in recess until 10
g’clock tomorrow morning, and will meet in this room.

(Whereupon, at 12:05 p.m., the committee recessed, to reconvene at
10 a.m., Thursday, May 13, 1965.)
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THURSDAY, MAY 13, 1985

U.S. SENATE,
SUBCOMMITTEE ON ADMINISTRATIVE PRACTICE AND
ProceEpURE OF THE COMMITTEE ON THE J UDICIARY,
Washington, D.C.

The subcommittee met, pursuant to notice, at 10 a.m., in room 1318,
New Senate Office Building, Senator Iidward V. Long (chairman of
the subcommittee) presiding.

Present: Senators Long and Burdick.

Also present: Bernard Fensterwald, Jr., chief counsel and Cornelius
B. Kennedy, minority counsel ; Kathryn M. Coulter, special assistant;
Charles H. Helein, assistant counsel; Gordon H. Homme, assistant

counsel.

Senator Loxe. The committee will be in order.

At this point, without objection, I desire to place in the record a
resolution of the St. Louis Chapter, the Missour1 Society of Certified
Public Accountants dealing with S, 1758.

('The resolution is as follows:)

REsoLUTION -

Be it resolved, That, in view of legislation (8., 1758) now before the Congress,
which would impair the right of the Treasury Department to register and fegu-
late those who may practice before it, the Missouri Society of Certified Public
Accountants hereby records its belief that such legislation is, as it applies to the
Treasury Department, unnecessary and disruptive of procedures which have
proved to be neither burdensome nor in contradiction of the public interest; be
it further

Resolved, That, since the cited legislation would admit, unconditionally,
lawyers (and only lawyers) in good standing to practice before the Treasury De-
partment, 8. 1758, is, in its present form, directly discriminatory against an
equally large number of certified public accountants, now regulated by their
States as qualified professionals, and currently registered to practice before the
Treasury Department ; be it further

Resolved, That, since 8. 1758 would, in the case of the Treasury Department
virtually eliminate the power of attorney procedures only for lawyers, and, since
it would thus directly interfere with the taxpayer’s right to speecify and limit
the matters which a taxpayer's selected representative may handle; this legis-
lation has an unfair and adverse effect on the taxpayer and on other chosen
representatives before Treasury; be it further

Resolved, That great care needs to be exercised lest the power of the Treasury
Department to admit nonlawyers be inadvertently impaired by Federal statute,
particularly in view of the Sperry decision which focused such determination
on the Federal Government ; be it further

Resolved, That no action should be taken which would, by omitting the Treas-
ury’s right to establish a practice register, also have the effect of impairing
Treasury’s right to discipline, and where necessary, to disbar; be it further

Resolved, That the Missouri Society of Certified Public Accountants feels that
no need has been shown for 8. 1758 and related legislation in the cage of the
Treasury Department ; be it further

91
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Resolved, 'That, if the Congress decides such legislation to be in the public
interest insofar as it applies to practice before the Treasury Department, the
Missouri Society of Certified Public Accountants hereby urges that the legisla-
tion be amended to provide for correction of all of the inequities cited above
as applicable to certified public accountants.

S1. Lovis Cxaprrer, MISSOURI SOCIETY
oF CERTIFIED PUBLIC ACCOUNTANTS.,
Kennerr J. BAUEr, Vice President.

Dated April 27, 1965.

Senator Lone. Our first witness this morning will be Mr. Robert M,
Benjamin, chairman of the Committee on Code of Federal Adminis-
trative Procedure, and Mr. Richard H. Keating, chairman of the
Administrative Law Section ad hoc committee on the Practice Act,
of the American Bar Association.

The other gentlemen at the table will be introduced to the commit-

tee for the record.

STATEMENT OF ROBERT M. BENJAMIN, CHAIRMAN, COMMITTEER
ON CODE OF FEDERAL ADMINISTRATIVE PROCEDURE; ACCOM-
PANIED BY CHISMAN HANES, CHAIRMAN, ADMINISTRATIVE
LAW SECTION LIAISON COMMITTEE; CHARLES D. ABLARD AND
BEN C. FISHER, MEMBERS, COMMITTEE CN CODE OF FEDERAL
ADMINISTRATIVE PROCEDURE; AND JOSEPH B. HYMAN

Mr. Benxsamin. Sitting to my left is Mr. Chisman Hanes, who is
chairman of the Administrative Law Section Liaison Committee on
the Code of Federal Administrative Procedure. He is working closely
with us, and we are working closely in cooperation with the adminis-
trative law section. And Mr. Hanes 1s also our expert on section 3.
He has probably studied that more than anybody else.

Senator Long. We are glad to have you Wit% us, Mr. Hanes.

. Mr. Bexgamin. And at the table behind are two other members of
my committee on the code, who will be glad to answer questions.

Senator Loxe. If you gentlemen care to have seats at the table we
will be glad to have you here.

Mr. Bexosamin, They are Mr. Charles D. Ablard and Mr. Ben C.
Fisher. There is also Mr. Joseph B. Hyman, who I know needs no in-
troduction to you or to your staff.

Mr. Chairman, I know that you have very many witnesses on this
act, and since I havesappeared a number of times, I think what I will
do 1s primarily to submit a fairly long statement that I have brought
with me, and then talk about a few things that seem to me important,
and then be ready to answer such questions as the committee may want
to ask. I am not going to read this long prepared statement.

Senator Lone. '%he committee appreciates that. And without ob-
jection, your entire statement will be printed in the record at this point.

(The entire statement of Mr. Benjamin is as follows:)

STATEMENT OF ROBERT M. BENJAMIN, CHAIRMAN, AMERICAN BAR ASSOCIATION
SpECIAL COMMITTEE 0N CODE OF FEDERAL ADMINISTRATIVE PROCEDURE

Mr. Chairman and members of the subcomittee, I greatly appreciate this
opportunity of appearing again before the subcommittee, this time in its hearings
on 8. 1336, the latest version of the bill to amend the Administrative Procedure
Act of 1046 introduced by Senator Dirksen for himself and the chairman.
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I had the privilege of testifying last July on 8. 1663, 88th Congress, the im-

- piediate predecessor of 8. 1336. Those hearings dealt also with a draft of S.

1663 as tentatively revised by the staff of the subcommittee and published in
Committee Print No. 2 dated April 20, 1964, together with the then version of
the American Bar Association’s proposed Code of Federal Administrative Pro-
cedure (S. 2335, 88th Cong.). Before that, I had had an opportunity to testify in
October 1963 on 8. 1666, a bill to amend section 3 of the Administrative Procedure
Act of 1946, dealing with the subject of “Public Information’; and in earlier
venrs I had testified before the subcommittee, then under the chairmanship of
wenator Carroll, on a number of related subjects.

My testimony last July was quite extensive; and it was supplemented by other
comamunications with the subcommittee and its staff, including my part in 3 days
of public conferences with the staff in March 1964, What I said on those and
earlier occasions still represents the views of the American Bar Association. To
avoid undue length in this statement and in my present testimony, I should like
respectfully to refer the subcommittee to what I wrote and said last year with
respect to the then 8. 1663, much of which is still relevant to 8. 1336, instead of
going into too much repetition here,

I appear here, as I 4id on the earlier occasions, as chairman of the American
Bar Association’s Special Committee on Code of Federal Administrative Pro-
cedure, which is charged by the association with representing before the Congress
its views regarding the association’s own proposals for a general revision of the
Administrative Procedure Act of 1946 and other related proposals, specifically
S, 1336.

As in my earlier appearances, I shall have something to say occasionally about
the association’s own proposed code. This has recently been reintroduced by
Senator Ervin as 8. 1870, 80th Congress, incorporating a few changes from S.
2335, 88th Congress, several of which I had forecast in my testimony last July.
We believe strongly in the merits of our proposed code, and we are gratified to
see that in a good many instances it has been useful to the subecommittee in the
drafting of the successive versions of the subcommittee’s own bill.

We are gratified also, as will appear in my testimony, to find ourselves in
agreement with by far the greater part of the changes made by S. 1336 in last
vear's 8. 1663. We believe that 8, 1336 represents encouraging progress toward
a satisfactory general revision of the Administrative Procedure Act of 19486, a
project which the American Bar Association has urgently advocated.

I turn now to various provisions of 8. 1336 as to which present comment seems
desirable.

Section 2(c¢) includes an “exception from a rule” in its definition of “rule;”
and defines “rulemaking” as “agency process for the formulation, amendment,
repeal of, or exception from a rule.” We believe that the words “exception
from” should be omitted. A general exception from the operation of a rule would
be in effect an “amendment,” and thus already covered in ‘the definition of rule-
making. The exception of an individual from the operation of a rule, leaving
his competitors (for example} subject to the rule, should in our view at least
usnally be by an adjudicatory procedure, and this would raise guestions as
to, for example, the grounds on which such an exception might be granted, and
those who should be entitled to notice of the proceeding and an opportunity to
oppose the application.

The same comment applies to section 4(g) of 8. 1336, which provides for
petitions “for tthe issuance, amendment, exception from, or repeal of a rule,”
where we think the words “exception from” should be omifted. It is, I think,
useful to repeat here our comment of last year on section 4(e) of the original
S. 1663 {(and sec. 4(f) of 'the revised version of S, 1663), dealing with petitions
for exceptions from rulemaking. We said there that it appeared that the
proceeding on such a petition would probably, at least in most instances, be
adjudicatory, and we added “There is a question, finally, whether such proceed-
ings for exception may not be so peculiar to the special type of rulemaking in
question that they sshould be taken care of in the particular agency statutes
rather than in a general procedural statute.” In such particular statutes there
might, for example, be specific provision for a showing by the applicant for an
exception that he had worked out a satisfactory alternative method of 'accom-
plishing the purpose of the rule and that there would be unnecessary hardship in
requiring compliance with the precise method specified in ‘the rule.

Apart from the references to “‘exceptions,” the definifion of “rule and rule-
making” in section 2(c) is in our view good. The definition of “order, opinion,
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and adjundication” in section 2{d) raises, however, a numnber of guestions, Wa
do net think that the definition of an adjudicatory proceeding as one “to deter.
mine the rights. obligations, and privileges” of named parties is sufficiently
inclusive. Reference to section 2(f) (which defines “sanction and relief”) wij
ruggest many other wordds that should be included; but we think that any qt.
tempt at an inclusive definition in this manner is too risky.

Since the epactment of the Administrative Procedure Act of 1948, “order”
has been defined as the final disposition of an agency “in any matter other than
rulemaking * * *” This definition hes been used for years without tifficulty
The use of the word “matter” makes it clear enough that more is referred o
than purely executive or administrative aetion. We therefore suggest ooine
back to the Administrative Procedure Act definition of “order” as substantiaiu;
continned in 8. 1633.

The reference to “named parties” in 'S. 1386 is useful. This can, however, po
;n»forpnrated in the definition of “adjudication,” as was done in revised $. 1663 ag

ollows :

“‘Adjudication’ means agency process for the formulation, amendment or
repeal of an order and includes licensing and ratemaking and other agency pro-
ceedings in which the parties are named.”

This leaves for consideration the definition of “opinion.”” There was no such
definition in the 1946 act; the first definition of “opinion” was in the American
Bar Association’s proposed code. Having been responsible for this definition in
the first place, we are perhaps in the best position to say that, very reecently, we
have come to the conclugion that no definition of “opinion” should be included in
the statute. The word now seems to us sufficiently clear without definition,
Moreover, ‘the actual definition in section 2(d) would not be appropriate to the
word “opinion” as used elsewhere in the 'statute (e.g., in sec. 3(b) (4)).

Finally, we note that the specification in section 2(d) of 8. 1336 of what an
opinion should contain seems to us ‘inappropriate in a definition section, Ir
the definition of “opinion” is dropped as we suggest (and eveu if it is not), we
note our view that this matter should be included in section 8, dealing with de-
ecisions; and I shall discuss the matter further at that point. :

In the “public information” section of 8. 1336, we are gratified to find at the
end of section 3¢(a) a revised and satisfactory provision regarding matter in-
corporated by reference in the Federal Register, which requires approval of such
incorporation by the Director of the Federal Register.

Bection 3(a) and section 3(b) each contains a provision designed to protect
private parties from the use against them of matter required to be published, or
made avaitable for public inspection, and not so published or made available,
These two separated provisions seem to us confusing and in some respects in-
complete. TFor example, “no person shall * * * be adversely affected by ***”
in section 3(a) (p. 5, lines 18-20) seems to us less comprehensive than the
language of section 3(b), page 6, lines 21-25 (though there is no Teason why i
should be). We suggest that the two provisions be combined in one separate
provision like that of section 1002(e) of the American Bar Association Code.
There could be added to that code provision the provision of the two sections of
8. 1336 excepting from such protection persons who have had actnal and timely
notice of the matter in question.

At the end of the first sentence of section 3(c), dealing with agency records,
we suggest adding (p. 7, line 7) the words “for inspection and copying.”

We are particularly gratified to find that all the exemption provisions of sec
tion 3 are now included in one subsection, 3(e) (p. 8). We think also that the
grounds of exemption are generally satisfactory, thongh we have several changes
to sugeest that appear to us to be important. All but one of these we made
recently in hearings in the House on H.R. 012, -

First. we think that the words “national defense or foreign policy” (line 6)
should be changed to “national seeurity.” The statute deals here with the sub-
ject matter of Executive orders. It seems to me that matters of national sect-
rity, beyond the range of national defense or foreign policy. ean properly
taken into account by the President ip exercising the Executive privilege.

Second, in item (4), we think that the phrase “obtained from the public
(lines 9-10) should for accuracy be changed to “obtained from a nonagency
sonrce.” .

Third, we think that the exemption (item (5)) for intragency Commnmczl; -
tions dealing with matters of law or policy should be extended to memorandums

|
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srom personal assistants to agency members or other deciding oficers even
ypough they deal with factual matters besides matters of law and policy.

Pindly, we suggest adding at the end of subsection (e) a proviso dealing with

peruris received by one agency from another, and a sentehice regarding rights
of discovery in judicial or administrative proceedings, as follows:
. provided, That records received from another agency which are exempt in
13:0 hands of such other agency under this subsection shall continue to be ex-
cwpt in the hands of the receiving agency. Nothing contained lerein shall
he deemed to prevent the discovery of documents in judicial or administrative
l,ymfeedings in accordance with applicable rules of law.”

we are glad to find that section 4(c¢) (2) includes in its definition of formal
ruleinaking rules required by the Constitution (as well as those required by
siatute) to be made on the record after opportunity for an agency hearing.

Wwe are glad also to find the provision for emergency rules put in a separate
«ybgection, seetion 4(d), and thus made applicable to formal as well as in-
formal rulemaking. We have several suggestions for what we consider improve-
ments in the second sentence of section 4(d). For one thing, we believe that
the one extension period should be limited to 6 months instead of 1 year, making
the total life of the emergency rule 1 year rather than a year and a half. If this
change is accepted, our suggested revision of the second sentence (p. 11, lines
6-11) would be as follows:

“The agency nmay extend such emergency rule for one additional period not
to exceed 6 months only by commencement, prior to the expiration of the original
offective period, of a rulemaking proceeding dealing with the same subject mat-
ter as did the emergency rule and upon giving the notice and following the pro-
cedures provided by subsections (b) and (¢) of this section.” :

Finally, we think that the last sentence of section 4(d) should be omitted.
“Tmergency rulemaking procedures as provided by other statutes” do not, so
far as we know, require regular rulemaking to follow emergency rulemaking if
the rule is to be effective for more than 6 months; and that is an essential feature
of section 4(d), which should not be vitiated.

We are gratified again to find the exemption provisions regarding rulemaking
incorporated in one subsection (4(h)). As to item (1) we repeat our sug-
gestion made with respect to section 3(e) that “national defense or foreign
policy” (p. 12, lines 3-4) should be changed to “national security.” In item
{(4) we suggest (in line with our earlier discussion) elimination of the reference
to exceptions.

In section 5, “Adjudication,” we are gratified again to find in the introductory
paragraph of section 5{(a) reference to rules required by the Constitution (as
well as those required by statute) to be determined on the record after oppor-
tunity for an agency hearing. '

We are glad also to find that the “modified hearing procedure” provided for
by section 5(a) (5) is to be used only by consent of the parties.

It it not entirely clear from section 5(a) (5) whether or not the modified
hearing procedure thereunder is intended to be subject to the provisions of
section H(a) (6) regarding separation of funections. Revised . 1663, section
5{a) (8) (C), provided explicitly that the separation-of-functions provisions did
not apply to officers conducting modified hearings. The omission of that pro-
vision from 8. 1336 makes it appear that the intention is that the separation-of-
functions provisions should apply. (The fact that subsec. (5) subjects the
modified hearing procedure to the provisions of sec. 8, regarding decisions, tends
to support that conclusion.) We think that is a matter of policy separation
¢f funetions should be required in the modified hearing procedure. The pressure
on parties to consent to the modified procedure will be strong, and we do not
think they should be asked to give up too much in doing so. In any case, we
suggest that seetion 5(a) (5) should be explicit as to what is intended, so that
if a party consents he will do so with full awareness of what he is consenting to.

Among a few changes made by 8. 1836 from S. 1663 which give us the deepest
concern are two changes relating to the separation of functions in formal
adjudication, section 5(a) (6). These have to do with the application of separa-
tion-of-functions requirements to agency members, and provision of assistance
to agency members and other deciding officers.

One of the major accomplishments of S. 1663 was to eliminate the exemption
of agency members from the separation-of-functions provisions of the 1946
act. That advance has now-—for what reason we do not know-—been reversed
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in 8. 1336. 'This is, we believe, a question of vital importance. To avoid ex.
tending this statement unduly, I should like respectfully to refer the subcom-
mittee to my article on the American Bar Association program in 26 Law ang
Contemporary Problems 203, at pages 220-230 (1961).

It appears to us clear also that agency members and other deciding officery
need to have assistance in ther adjudicatory functons, especially by permanent
assistants, not subject to disqualifying relations within the agency, who can
serve with a reasonable degree of permanence aud develop a working relation.
ship with the deciding officer. Without undue pride of authorslnp, we re.
speetfuuy refer the subcommttee to the separation-of-functions provisions of the
ABA code, section 1005 (¢), for its treatment of this problem.

We have difficalty with section 5{a) (7) of S. 1336, relating to “emergency
action” in matters subject to formal adjudication. Our dlfﬁculty relates only
to the first sentence, which reads :

“Upon a finding that immediate action is necessary for the preservation of the
public health or safety, or where otherwise provided by law, an agency may
take action without the notice or other procedures required by this subsection.”
[Italic added.]

Both the original version of S. 1663 (end of sec, 5{a)) and the ABA code
(sec. 1004 (c)) provided for emergency adjudicatory action where it iz au-
thorized by existing law and there is in addition the required showing of the
necessity of immediate action. We strongly question the advisability, ang
indeed the propriety, of the disjunctive “or” italicized in the sentence quoted
above.

Since the existing provisions of law may authorize emergency action on
grounds other than public health or safety, we think also that that phrase of
the sentence quoted above is too narrow.

We suggest in substitution for the above sentence a revised version of the
provision of original S. 1663, as follows:

“Where permitted by law and upon 4 finding that immediate action is neces-
sary for the preservation of the public health, safety, or welfare, an agency may
take action without the notice or other procedures required by this subsection.”

Section 5(b) of 8. 1336, dealing with informal adjudication, is an improvement
over the like provision of S. 1663 in eliminating the earlier provision’s references
to hearings.

On the other hand, the elimination of the requirement of S. 1663 for a state-
ment of “supporting reasons” seems to us a step backward. On this subject we
prefer to both versions the provision of the ABA code, section 1004(b), for a
statement of reasons if requested. This would give outside parties what they
are entitled to, hut would relieve the agency of the burden of stating reasons
in all cases, even where they are not sought.

We do not understand why section §(b) of 8. 1336 should except adjudication
“involving inspections and tests.” Unless there is some prescribed hearing pro-
cedure in connection with such adjudication, it would be informal adjuication
and properly within the operation of section 5(b).

Section 5(c) of S. 1386 follows the like section of S. 1663 in making opportunity
to submit settlement proposals available to a private party before hearings begin,
but available thereafter only where the agency in its discretion concludes that
“time, the nature of the proceeding, and the public interest permit * * *” Our
own view, reflected in section 1004 (a) of the ABA code, is the reverse; we would
make the consideration of offers of settlement by the agency discretionary before
hearing and mandatory thereafter. We believe that where the right to make an
offer of settlement exists only before hearing, the agency can use this as a
bludgeon to induce settlements-

In section 6(a), we suggest that the words “or investigation,” at the end of
the second sentence, be striken. The sentence deals with rights of parties with
respect to appearance and representation in agency proceedings. Under sections
2(g) and 2(b), defining “agency proceeding” and “party,” an investigation is not
an ‘“agency proceedm" ” and there can thus be no “party” to an mvestwatlon
The rights to representation of persons involved in investigations seem to us
adequately protected by the other provisions of section 6(a).

We think it would be useful for the legislative history to refer. for definition
of the right specified in the first sentence to section 6(a) “to be accompanied,
represented, and advised by counsel,” to recommendation 15 of the recent admin-
istrative conference.
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I do not comment here on section 6(b) and 6(c) of 8. 1336, since these are also
in 8. 1758, and testimony as to that bill is to be given by a representative of the
ARA section of administrative law.

We are gratified to note that section 6(d), dealing with investigations, omits
the final clause of the like provision of 8. 1663, limiting the right of a person to
procure a transeript of his own testimony, to which we were opposed.

e are inclined to think that the first sentence of section 6(e), providing for
+he issuance of subpenas upon request of any party to an adjudication, should be
1imited to formal adjudication under section 5(a) (cf. 8. 1879, the recently rein-
troduced ABA Code, section 1005 (b)).

We are glad to note that section 6(e) has been revised to allow a proceeding
for enforcement of a subpena to be initiated “by any party” as well as by the
azrency.

We are gratified by the revision of section 6(h), dealing wtih depositions and
discovery, which goes further than 8. 1663 to assure the use by agencies to the
greatest practicable extent of this valuable procedural device.

If the suggestions we have made elsewhere for changing “national defense or
foreign poliecy” to “national security” are accepted, this phrase in section 6(j)
should be changed accordingly. Apart from this, we think that section 1005(f)
of the ABA code is a clearer and more useful statement of what is intended
here.

We are gratified by the change in section 6(k), dealing with declaratory
orders. The mandatory form of the 8. 1336 provision is in our view a great
improvement over the like 8. 1663 provision, which merely carried forward
language of the 1946 act that had proved to be ineffective.

While we consider the form of section 7(b) of S. 1336, dealing with the powers
of officers presiding at hearings, generally satisfactory and an improvement
over 8. 1663, we believe that it would be well to specify some additional powers.
We suggest for reference section 1006(b) of the ABA code, and suggest spe-
cifically consideration of items (8), (7), (8), and (9) (some of which are in-
cluded, though not as fully, in 8. 1336).

We are gratified by the change from 8. 1663 effected by section 7(e) of 8. 1336,
dealing with interlocutory appeals. This is now, we think, an entirely satis-
factory provision.

Regarding section 8, dealing with the decision process, 1 should like to repeat
generally what I said last July in strong support of the purpose of this section to
relieve agency members of having to devote relatively too much of their energies
to the adjudication of individual cases.

In discussing the defintion of “opinion” in section 2(d), I noted our view.that
the specification of what an opinion should contain should be included in sec-
tion 8, dealing with decisions. The place for this would be in section 8(b). As
to what might usefully be included here, we suggest referring to the concluding
portion of section 1007 (a) of the ABA code.

I repeat also what I said last year, that we do not agree with the provision
of secton 8(b) leaving to the presiding officer the right to determine in his dis-
cretion whether he wants to hear oral argument. It has been suggested that
the presiding officer is in the best position to decide when oral argument would
help him. We do not agree, since the presiding officer cannot know what the oral
argument would be. Apart from these considerations, it seems to us especially
important, when the presiding officer may require submission of all or part of the
evidence in written form (section 7{(c)), that the parties should have a right to
oral argument thereon.

Section 8(¢) (1) specifies the grounds on which a party may appeal the de-
cision of the presiding officer. Among these (item (B)) is the ground that “the
findings or conclusions of material fact were clearly erroneous.” In the like
section of revised 8. 1663 the standard was not “clearly erroneous” but “contrary
to the weight of the evidence.” We believe that 8. 1663 was correct in this (see
also the next to the last sentence of section 1007(¢) of the ABA code). We
do not believe that review within the agency of a hearing officer’s decision of ques-
tions of evidentiary fact should be as limited as is judicial review of an agency
decision of fact.

We think also that a party should have the right to appeal on an added ground,
that the agency should reconsider its policy in specified respects. Under section
8(e) (4), the ageney can do this on its own motion, but we do not think that
this should be left entirely to the agenecy’s initiative.
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Among our few major objections to changes made by & 1320 is an abjection
(2]

to the restoration of the in terrorem c¢lause of section 8(c¢) (2) vwhich had been
included in the like clause of the original & 1663 (where we had strongly ob-
jected to it) and had been eliminated in revised 8. 1663, If a party applies for
a determination of exceptions by the ageney rather than by an appeal board, angd
the agency denies the application. there is in our view no justification foy
providing that the agency shall antomatically he deemed to have considered and
denied each exceptinn and affirmed the decision of the prosiding officer. To
impose this risk is likely to force a party to accept final adjudieation by an
appeal board even where he has vaiid reason for going instead to the agency.

If the in terrorem clanse is eliminated, as we think it should be, there wiil
have to be a corresponding change in section S(e) {(8).

There is, on the other hand. a good change earlier in section 8(¢) (2). The
provision for the establishiment of agency appeal boards is not wholly manda-
tory, as was the like provision of 8. 1663.

We agree with the statutory provision that sneh appeal boards should be made
up of agency members or hearing examiners or both. The main idea in using
hearing examiners i8, in our opinion, to insure their independence. We take
presently no position as to whether or not there should be an appellate roster
of hearing examiners, ag 8. 1663 provided (though we do not think that a
hearing examiner should during the same period serve as 1 presiding officer
at hearings and as a member of an appeal board). The American Bar Associa-
tion has assigned to its section of administrative law jurisdiction over the
subject of the appointment and administration of the corps of hearing examiners;
and that section may want later to be heard on this subject.

‘We are gratified to find, in section 9(b), the provision firet suggested in the
ABA code (section 1010(b)) for dealing with prejudicial agency publicity.

With regard to section 10, dealing with judicial review, we repeat the recom-
mendation made last year that the order be changed to follow that of section
1009 of the ABA code rather than the order of the 1846 act. Section 10 is qiffi-
cult to absorb, to a congiderable extent because the order of treatment is con-
fusing. The order of section 1009 of the ABA code is, we believe, logical and
easy to follow.

The change effected by 8. 1336 in the introductory clause of section 10 with
respect to unreviewable agency discretion we find entirely satisfactory.

Section 10(a) (which is entitled “Right of review” and which we would
entitle “Standing to seek review”) we find unsatisfactory:; and we suggest
returning to the text of original 8. 1663 as follows:

“Any person adversely affected or aggrieved by any reviewable agency action
shall have standing’to seek judicial review thereof.”

The insertion of the words “in fact” in the 8. 1336 provision, and the omis-
sion therefrom of the word “aggrieved.” were hoth suggested last July by Ken-
neth Culp Davis. With respect to these suggestions, I wrote to the chairman
{in a letter of August 10, 1964 incorporated in the hearing record, hearings, p.
286) :

“k k% we ecan see no advantage in following Mr. Davis’ suggestion that the
word ‘aggrieved’ be omitted. Yt might, on the other hand, be useful to add ‘in
fact.” as Mr. Davis suggests.”

We still believe it to be a mistake to omit the word “aggrieved,” which has
been used frequently in sunpnort of “standing,” and in our view can do no harm
so long as it is not followed by phrases like “within the meaning of any statute.”
After discussion with my colleagues, we have concluded that the addition of
the words “in fact” may do more harm than good, never having been nsed (=0
far as we know) by the courts. and being in our view imprecise in meaning.

The clanse that we support, quoted above from original 8. 1663. hag bheen
supported by Dean Rohert Kramer as highly desirable (Kramer, “The Place
and Function of Judicial Review in the Administrative Process,” 28 Fordham
Law Review 1. 35 (1959)).

Kenneth Culp Davis has also suggested adding at the end of section 10(h)
a .provision drafted by him regarding sovereign immunity. We approve this
in prineinle. and have no present suggestions for any change in his tentatively
suegested language.

8. 1662 as originally introduced included. at the end of section 10(d). regard-
fnz interim relief, the words: “whether or not any application therefor shall
have been made to the ageney.”
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These words were stricken in revised S. 1663, and are not in 8. 1336. We
pelieve that they should be restored. In their absence, we think a reviewing
court might well hold that there had not been a proper exhaustion of administra-
tive remedies.

We suggest, as we have before, that a subsection relating to the record on
review, similar to section 1009 (e) of the American Bar Association Code, should
pe included at this point in S. 1336.

With regard to section 10(e) of S. 13386, dealing with the scope of review, 1
shall confine myself here to referring to my letter of August 10, 1964, to the
chairman with regard to the inadequacy of the introductory sentence to deal
with the problem of Gray v. Powell, 314 U.8. 402, and National Lahor Eelations
Ioard v. Hearst Publications, Inc., 322 U.8. 111 (hearings, p. 286) and with re-
egard to the desirability of substituting the clearly erroneous test for the sub-
stantial evidence test in the review of ageney determinations of fact (hearings
pp. 286-287).

Finally, we are disturbed that 8. 1336 (following in this respect revised 8.
1663) omits from section 12 a brief provision that had been in the original 8. 1663

as follows:

“Any agency proceeding or investigation not within the jurisdiction delegated
to the agency and authorized by law may be enjoined by any court of competent
jurisdiction at any time.”

This was in turn a partial summary of a carefully worked out and safeguarded
provision of the American Bar Association Code (sec. 1009(g)) to enjoin the
conduct of an agency proceeding clearly beyond the constitutional or statutory
jurigdiction or authority of the agency. We think that such a provision, prefer-
ably in the extended form of the American Bar Association Code, should be re-
introduced. As to this, I respectfully refer to my statement of lagt July (hear-

ings, p. 63).
In conclusion, may I repeat the thanks of the American Bar Association to the

subcommittee and your staff for the work that you have been doing, and our
congratulations on the progress represented by 8. 1336 toward a satisfactory con-
clusion of that work.

Senator Loxe. You may make any comments you want to make.

Mr. Bexsamin. Mr. Keatinge will be talking later on the Attorneys
Practice Act, which is section 6 (b) and (¢) of 'S. 1336, and also S.
1758. ‘So, I will not discuss those sections; I have not discussed them
in this statement that I have submitted. '

In order to shorten things, sinée my prepared statement isn’t as short
as it might be, T would like to refer the subcommittee respectfully to
what I testified last July and on an occasion before that on S. 1666, as
1t then was, and what I said in communications with and in conference
with the staff, so as not to have to repeat everything either orally or in
writing. ,

The committee on the code, as your subcommittee knows, is charged
by the American Bar Association with representing it in hearings and
other activity in the Congress for the general revision of the Adminis-
trative Procedure Act of 1946. These hearings, I am glad to see, have
been called not only on S. 1336, which is the latest version of the sub-
committee’s bill, but also on S. 1879, which is the latest version of the
American Bar Association proposed Code of Federal Administrative
Procedure, and which was referred to in last year’s hearings when its
88th Congress number was S. 2335.

And we are gratified to see that over the years a good many of the
provisions in our code have been found useful to the subcommittee in
the drafting of its successive versions of the subcommittee’s own bill.

We are gratified also, as will appear from my written statement, to
find ourselves in agreement with by far the greater part of the changes

made by S. 1336 from last year’s S. 1663. And looking at S. 1336 as
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a whole, we believe that it represents veryv: encouraging progress
toward what we would consider a completely satisfactory general
revigsion of the 1946 act, which we have advocated for a good many
years I1ow.

Now, I will go through some of the provisions that I think are worth
oral comment in addition to what I have written. But having said
that we thought most of the changes in S. 1336 from S. 1663—having
said that we found most of these changes good, it would perhaps be
well to start with one change which we are very sorry to find in the
present bill, and which we hope very strongly will be reversed.

There are some aspects of the provision of the bill, which is seetion
5(a)(6), dealing with the separation of functions, which we find a
distinet step backward. And I would like to talk a little about that
beyond what I have said in my written statement.

would like for one thing to point out—which is sometimes lost
sight of—that what we are aiming at throughout our proposed code
is sound administrative procedures in the interest of effective admin-
istration, just as much as in the interest of the parties whom the
agencies deal with. And, as I have mentioned in the earlier hear-
ings—that 1is true, for example, of our proposed extension of informal
rulemaking procedures to a lot of flelds that are not covered by the
1946 act, including procedural and interpretative rules, and also cut-
ting out some of the restrictive clauses of the 1946 act even with regard
to substantive rules. And our proposed extension, which S. 1336
accepts and incorporates, of the scope of informal rulemaking proce-
dures is motivated not simply by the interest of the people affected by
the rules in having an opportunity to express their opinion in the
rulemaking process, but equally by our interest in arriving at the hest
gossible rules, the soundest administrative action, which is furthered
v public participation in rulemaking. I do not think anyone could
go off in a room and work out the best rule without asking anybody’s
opinion on it.. And that is one aspect in which we have tried to fur-
ther sound administrative action.

That is true also of our proposals regarding the separation of func-
tions. It is not simply in the interest of the outside party to an adjudi-
cation that there be separation of functions; it is in the interest of
informed administrative action. And in our view, the sound way to
arrive at a decision is to be able to direct evidence and argument to
the people who are going to have the decision in their own making,
and not to have the decisionmakers take into account matter received
from what we would call disqualified agency personnel who have not
heard the evidence or argument, and thus arrive at a result which is
not the product of informed consideration by the deciding officer,
bililit the product of internal and untraceable influences on the deciding
officer.

Another feature of our own proposal is that whatever outside
assistance the agency gets from its agency personnel shall be directed
not to taking the place of evidence in the record, but be directed simply
to helping the deciding officer appraise and value the evidence that 1s
in the record for the purpose of arriving at a decision. That kind of
expertness is necessary, and that kind of assistance does not involve
the evils that we are arguing against.
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T hope very much that for these reasons the subcommittee will
change its mind and go back to what S. 1663 provided; namely, that
the separation of functions provisions shall be applicable to agency
members as well as to other agency deciding personnel.

The final decision is in the hands of agency members. To exempt
the members as the Administrative Procedure Act did from the sep-
aration of functions provisions is to vitiate the whole objective of
informed adjudication in which evidence and argument are brought
openly to bear, and instead, to go in the backroom and make decisions
not on the basis of evidence, but on the basis of undisclosed influence
on agency members by personnel in the agency who may be adversely
interested—I do not mean financially interested or anything of the
kind, but who may have strong predilections one way or the other
which no one has had an opportunity to deal with.

Mr. Fexsterwarp. Could I interrupt you just to be sure I have
your position straight. You prefer S. 1663 to the present 1336 pro-
vision on separation of functions?

Mr. Bexyamin. Yes, Ido.

Mr. FexnsteErwaLp. But do you prefer S. 1336 to the present law?

Mzr. Bensamin. I think the primary objection to the present law-—
our primary objection is its exclusion of agency members. That isnot
changed. So it is a little hard to say that I prefer S. 1336 to the

resent law. I think it is somewhat better drafted than the Admin-
istrative Procedure Act.

Mr. FexnsterwArLD. It is the thought of members of the staff, and T
think the sponsors, that S. 1336 is a position somewhere between the
present law and S. 1663 on this point. And I just wondered if that
points out your own thought.

Mr. Bensamin. I do not think it is very far between. I think it is
so much closer to the present law than to S. 1663 that the difference
is of minor consequence. .

I want to add one general thing, and then give a couple of references
back.

One reason why we think it is important to eliminate decisions by
agency members based on complete freedom to consult whom they will,
to consult their experts, is this: Of course, we recognize that there are
experts, and the question is how their expertise is to be used. But I
think it must be recognized that an expert may be wrong. And one
of the purposes of separation of functions provisions is to submit
assumptions by specialists to evidence an argument so that one can
expose their error where they are in error. I think one of the great
mistakes is to assume that anybody is bright enough to know everyﬁﬁng
and be able to make as good a decision without argument, without
having anyone point out what he is doing and what the other argu-
ments are, as he could make with such argument.

Without extending this too much, I would like to refer to two places
in which I have discussed this at greater length. One is in my “Law
and Contemporary Problems” article which the staff is familiar with,
at pages 229 to 230. And I also said something of the same thing
at page 49 of the record of last July’s hearings.

The other aspect of the separation of functions provisions that con-
cerns us is that the S. 1336 provision eliminates everything that was
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in S. 1663 regarding assistance to agency members and deciding
officers. -

I may say with respect to our own bill, which is now S. 1879, that
it has somewhat expanded provisions regarding assistance to deciding
officers other than agency members——

Mr. Kexxepy. If I may interrupt you for a moment, you com-
mented that the separations of functions provision in S. 1336 was so
similar to the present law that you could not express much of an
opinion on which you prefer. But I do note that this bill drops the
language in the present law, that the separation of functions provision
shall not apply in determining applications for initial licenses or to
proceedings involved the validty or application of rates, facilities, or
practices of public utilities or carriers. Now, do you favor dropping
that language, or would you prefer to see it retained ? ‘

Mr. Bevsamin. No, I said I think this is better drafted. I will
say that I think that there are things in it that are valuable, including
that. But I think it would be an illusion to say that because there
are those changes it is a very great improvement over the present law.

Mr. Kexwepy. So if we were faced with a question about retaining
the present provision or the provisions of this bill as it now stands,
you would say that we might as well retain the present provision
because this provision isn’t a sufficient improvement to warrant argu-
ment for it? '

Mr. Bensaman. Let me put it this way. This is better, and I

would not like to argue in favor of retaining the present provision as
against this. On the other hand, I want to be completely clear that
I do not support this as any real solution of the problem of separation
of functions. I think it would be a disaster if this were adopted in-
stead of something like the S. 1663 provision. I think that was one of
the major advances that S. 1663 made over the Administrative Pro-
- cedure Act.
- And I do not like h}Z saying that there are some good things about
this to give any weight to the argument, well, we have done some-
thing, and that 1s good enough. I think we would just make it harder .
to change again.

Mr. Kexwvepy. Would you tell us the differences between the pro-
vision in S. 1336 and in S. 16637

Mr. Bensamin. Idid not understand you.

Mr. Kenxnepy. I wonder if you would tell us what you preferred
specifically in 1663.

Mr. Bexgayan. I prefer its making the separation of functions
applicable to agency members, and its making some provision with
regard to personal assistance to those engaged in decision.

Mr, Kennepy. Let us take up the first point, which is more im-
portant. What did 1663 provide with respect to agency members
so far as dealing with the issue of law as opposed to issues of fact?

Mr. BengamiN. You said dealing first with agency members?

Mr. Kex~neDpy. Agency members. i

Mr. Bengamin. Well, 1663 originally did not cover consultations
on questions of law. I think revised 1663 did. _

Mr. Kex~eoy. I do not have before me a copy of it, but T believe
that concept is retained in the revision.

|
y
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Mr. Benganin. Yes; that is true. Revised S. 1663 did not include
questions of law either. _ .

AMr. KenweDY. So that it only applied to agency members with re-
spect to issues of fact.

Mr. Bevaamin, Yes; I think that is one of the things that I objected
to in S. 1663 last year that I did not repeat—I am not trying to repeat
a1l the ways 1 which I think S. 1663 could be improved, because I
took that up in detail last year.

Mr. Kennzopy. I would like to follow this one point further so that
the record is clear for these hearings. You do not believe that an
acency member, then, should be able to read a law review article unless
it was introduced in the record of the hearing, because that would be
setting information outside the record on an issue of law?

7 Mr. Bensayin. Oh, noj; that is not what I am talking about.

Mr. Kenyepy. Just what are you talking about as far as issues
of Iaw are concerned ?

Mr. Bexgarxan. On propositions of law, I do not think he ought to
consult with people about how he ought to decide a case, except his
own personal assistants, his own assistants whom he is authoerized to
consult with.

Mr. Kennepy. Could he consult with a man in the room I see back
there, Professor Davis, who might have done a good deal of work in a
particular field?  Now, he could read Professor Davis’ article, but you
would forbid him from talking to Professor Davis about the article?

Mr. Bengamin. You cannot forbid somebody from studying a gen-
eral question of law which an article is about. But I hope he would not
ask Professor Davis how he would decide the case.

Mr. Kennepy. Noj; but just discussing the issues of law.

Mr. Bengamin. It is rather hard to draw the line. Tt seems to me
that the issues of law can be perfectly adequately argued before the
agency by lawyers litigating for the agency, if there isan agency party,
and by the outside people. But if he goes to Professor Davis outside
and gets a sudden idea that nobody has ever thought of before, there
is not any opportunity to point out errors of which even Professor
Davis is sometimes guilty.

Mr. FexstErRwaALD., How can you suggest that ?

May I interrupt and ask whether he could talk with his Chief
Counsel about a legal matter involved in the case?

Mr. Bexgaymin, I do not know whether the Chief Counsel here is
involved in prosecuting or not.

Our own code gives authority to consult people who are not engaged
in prosecutory functions or investigatory functions.

Maybe I should read our bill.

Mr. Fensterwarp. That is basically what we say for everybody ex-
cept the agency members themselves.

Mr. Bengamin. You do not say it about questions of law. As a
matter of fact, as far as your bill goes, the agency can consult one of
the outside—talk about the questions of law with one of the outside
parties, or with anyone within the agency, no matter what his

Mr. Kenwepy. Mr. Benjamin, you said the dificulty is in drawing
the line between reading a law review article and discussing it with
the author, and perhaps gettings over into the particular problems that
are in the mind of the agency member with respect to the case at hand.



http:membe.rs

104 ADMINISTRATIVE PROCEDURE ACT

I am sure a judge has the same kind of problem. Yon think the easy
way to do it is just to prohibit any discussion of issues of law?

Mr. Bexoasin. Except with the authorized—

Mr. Kex~veoy. Except in the course of the hearing itself?

Mr. Bexsamin. Except with the personnel who are authorized by
the bill.

Mr. Kexvepy. The personnel who would be authorized outside the
agency would be no one, under your view, is that correct? You would
authorize no discussion with anybody outside of those particular em-
ployees of the agency that are not engaged in prosecuting or advocat-
ing functions?

Mr. Benvsamin. Let me read our own code provisions, section 1005
(e) : *An agency member”—and we go on to S&f{ about the same thing
about other deciding officers—*“may (1) consult with other memberg
of the agency, (2) have the aid and advice of one or more personal
assistants, (3) have the assistance of other employees of the agency
who have not participated in the proceeding in any manner, who are
not engaged for the agency in any investigative functions in the same
or any current factually related case and who are not engaged for the
agency in any prosecutory functions.”

That gives them a wide scope. :

Mr. Kennepy. Isn’t it a very wide scope within the agency ¢

Mr. Bengamin. That is right.

Mr. Kex~vepy. But he could not go and talk with you about the case,
even though you weren’t concerned with it in any way, but just the
author of a number of articles on administrative law?

Mr. Bensamin. I think that is risky., And the risk is—again I
would like to go back to what I said in the beginning. We are not
trying to play a game here, or to do it just for the protection of the
parties. What we are trying to do is set up something that results in
informed adjudication, based on the presentation to the deciders of
the case by the people who are litigating it. And ‘this consultation
outside may lead to perfectly cockeyed suggestions. And the agency
or member or whoever is doing the consulting may not realize how
cockeyed they are. If he called another hearing and presented this
question for argument, that would be all right. But he won’t. If heis
talking outside he is not going to schedule another hearing. The result
is that he adjudicates on the basis of the legal ideas that may be
presented to him by somebody he has picked at random, and he may
not be very good at picking people to discuss legal questions.

Mr. Kennepy. Mr. Benjamin, would not he have reached the same
result if he had read a law review article which might lead him to the
cockeyed results? In other words, I am trying to find out whether you
would prohibit him from having any contact with the law outside of
ihat .porzltion of it that had been spoonfed to him in the course of the

earing ? ]

Mr. Bengamin. You cannot prevent a man reading a law review
article, and you would not want to, you would not want to interfere
with his general education. But that is very different from discussing
with somebody the question of law for decision in this specific case.

Mr. Ken~epy. Wait a minute, now. Let’s say he went down to one
of the legal law schools knowing that he had a number of cases m-
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volving a principle. And he signed up for a course, postgradnate edu-
cation. And he took a course that would touch on the problems that
he had to decide in his agency worlk. You would not say that was bad,
would you?

Mr. Bexgaamix. No.

Mr. Xexyepy. Would you consider, though, that he could not go
up and talk to the professor after the class and ask him a few questions?

Mr. BExgasin., About the law course, or about the law generally?
Certainly not.

Mr. KennEDY. Would you consider that he could not talk to any
other lawyer about the problems that had been raised in that course?

Mr. Bengayan. Certainly, I would not consider that.

Mr. KexNEDY. So as far as we are dealing with legal issues in the
abstract, even though they may be pertinent to a case that he might be
doing from 9 to 5, you would not prohibit him from improving his edu-
cation in the field ?

Mr. Bexgamin. Certainly not.

Mr. Ken~epy. Then how are you going to draw this line? Obvi-
ously what he learns from the professor is going to influence his deci-
sion in some way, at least his thinking in some way in a particular case.
Where are you going to draw the line? This is a problem which has
puzzled all of us for some years now. How do you manage to say that
he can talk to anybody, and yet he cannot use that improved education
in deciding the case?

Mr. Bexgamin. I do not consider talking to somebody about the
issues in a given case education.

Mr. Kenxepy. We are talking about issues of law, not the issues of
fact. Issuesof law are pretty common property.

Mr. Bengaman. I distinguish between taking these courses and
talking to anybody at lunch or otherwise, or going to somebody and
saying, we have got a rough case here, what do you think about it,
how would you decide it ?

Mr. Kennepy. He is not asking that question, how would a man
decide it, he is asking, what do you think the majority view in the
country as a whole is on this issue of law, if A hits B, is he liable?

Mr. BexgamiN. But he is not restricted from asking the question
that I suggested by any language in S. 1663 or 1336. He can I\FO to
anybody and say, how would you decide this case on the law ? aybe
he would not, maybe he will just say something more general, as you
suggest, but he is not prohibited from getting any assistance whatever
that he wants in deciding the question of law in this specific case, if
you leave out anything about questions of law.

Mr. Kexxepy. And you approve that provision, that he is not pro-
hibited from getting any assistance on issues of law so long as he does
not ask somebody how they would decide that particular case?

Mr. Bengamin. I do not know. It depends. There are so many
lines between, so many graduations between one and the other that I
would hate to phrase the distinction just that way.

Mr. Kexwepy. This is the important thing, though, in trying to
draft the legislative langnage. Your proposal would prohibit %im
from discussing issues of law with anybody outside the agency.

Mr. Bensamin., Yes.
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Mr. Ken~epy. And with some people inside the agency. Now, how
is he going to prove that he was not violating the statutory provision
that you oppose, if all he did was talk about general principles? The
burden is on him to show that he did not violate the law.

Mr. Bensamin, Well, I suppose most of this must be a matter of
reliance on an agency member acting in good faith—I do not know
how you can ever prove he consulted with wrong personnel on a ques-
tion of fact either. I am assuming that if there 1s statutory state-
ment of what he ought to do, most agency members would do it. T
think the job of proving it would be extremely difficult, and I would
hate to see everybody’s time devoted to cross-examining everybody
about whom he consulted, and so forth.

Mr. Kenweoy. Do you think these agency members ought to be
subject to roughly the same standard in this respect that a judge is?

Mr. BenysmiN. Yes. I may say that I do not think this issue-of-
law thing 1s nearly as important as are the other things that I have
brought up—namely, the exemption of agency members from any
separation of functions provisions, and the failure of 1336 to provide
any standards for assistance to deciding officers other than agency
members.

Mr. Kenwepy. Then if we can deal with that problem of assistance
within the agency, do you think we could come up with a fairly work-
able aproach which would not prohibit them from getting postgrad-
uate education that they feel that the case might be in ?

Mr. Benssmin. I can see a perfectly good argument either way
on questions of law. I think we are right about it, but I do not think
we are nearly as clearly right about it as we are about subjecting the
agency members to the separation-of-functions provisions whatever
they are.

I think, as I have said before, that it is very important to put in
the statute what we have in our code, which is that they may con-
sult all these people “in analyzing and appraising .the record for de-
cision.” They are still, if this 1s an on-the-record proceeding, not
supposed to go outside the record by asking a lot of fact questions
of the people they are consulting ; they are supposed to get their assist-
ance in analyzing and appraising the record for decision.

Mr. Kenvepy. And they would get that from their personal assist-
ants or anybody ?

Mr. BensaMin. Or as we say here, any other employees of the agen-
cy, as I read before.

Mr. Ken~nepy. You generally prefer two standards, one with respect
to the public generally, they cannot consult anybody outside the agen-
cy. On the other hand, they can talk to a lot of people inside the
agency about issues of fact and law in a particular case?

Mr. Bexsamin. Except people having a partisan position.

Mr. Kenvepy. On the other hand, if you merely exempt these who
are actually prosecuting or advocating, you are permitting them to
talk to a host of people who might have viewpoints on the matter.

Mr. Bensamin. Well, “advocating” was the committee’s word. But
1t is not only prosecuting, it is investigating in the same or any cur-
rently factually related case. And I may say that one of the reasons
we parmitted that was to save the expense of trying to set up dupli-
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cate expert staffs, operating experts, and other staff experts to advise
the declding agency member or other deciding officer. That was some-
thing of a compromise in the interest of administrative economy and
cfliciency. But we thought that wasa safeeconomy.

I may say that of all the things in S. 1336, this separation-of-func-
tions provision bothers us more than any other. And we are very
disappointed in finding what we thought had been a great step
forward in 1663 suddenzfy reversed. And I could not understand why,
and I still do not.

Senator Burbick (presiding). Mr. Benjamin, we have been talking
liere the last 15 minutes as lawyers. And I believe in the colloquy
which has taken place here between you and the staff member, it has
heen brought out that this matter should be treated much the same
as a judge tries a specific case. But do you not see some difficulty in
even securing personnel whose duties involve administrative work
and quasi-judicial and sometimes judicial, and quasi-legislative, with
the voluminous amount of work in different types of cases, to follow
this narrow line that you would draw, would not there be a lot of
practice difficulty ? |

Mr. BexgamiN. I would not think so. Part of the statute, Senator
Burdick, is directed in section 8 to relieving the agency members of a
lot of unnecessary adjudicatory activity by limiting their personal
part in it most severely, by setting up appeal boards, and by making
appeals in some respect of the certiorari type; they take the case for
review only where there are important questions involved as a matter
of policy.

But I do not view this really as limiting in any way as to what
agency members could in effect do. I think a good many agencies ac-
tually follow these standards and do their work largely with personal
assistants with whom they develop a relationship.

I do not think this is a legalistic approach. It is really directed to
the fact that if you do not do something like this, you do not get good
adjudication, and you do fall into the ‘business of experts being mis-
taken and nobody being there to correct them.

Imade a long study in New York 20-odd years ago. And one of the
procedures we found related to well-drilling permits, where hearings
were presided over by an expert in water tables and everything else
related to well drilling. And it created a very real problem, because
nothing could shake that man’s conviction that he knew everything
that was to be known about this subject. And he would listen to what
other people had to say, and then decide upon what he knew anyway.
And that seemed to me a very unsatisfactory procedure. And it
seemed to me typical of where an expert closes his mind to everything
else; if he is not subjected to something from the outside, he gets com-
pletely ingrown. I do not think that is desirable for anybody, I do
not think it is desirable for the Government any more than for the
people dealt with by an agency.

Senator Burpick. I simply want the record to show, Mr. Benjamin,
that these agency members are charged with judicial functions, they
have administrative functions, and quasi-legislative functions, and
many times they talk with people in their department, and I presume
they could get to talking about two or three functions at once. So the
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burden that is placed upon an agency member of this type is far
greater than is placed upon an individual with judicial functions alone,

Mr. Bengsaamin. I know that'is true. But I still do not think it
creates a real difficulty. Because I think it is very easy to draw the
line between adjudicating particular cases.

Senator Burpick. You may continue with your statement.

Mr. Bexsamin. T would like to go briefly through a few other
things, and then stop for any questions that you may have.

I mentioned in my statement the problem raised by the definition of
section 2(c), “rule” and “rulemaking,” including an exception from s
rule in its definition of rule, and defining rulemaking as agency process
for the formulation, amendment, repeal of, or exception from a rule.
I would suggest that the words “exception from” should be omitted
on the ground that a general exception would be in effect an amend-
ment, and that a nongeneral exception, an exception of an individual
from the operation of a rule, which would leave his competitors, for
example, subject to the rule, should at least usually be by an adjudica-
tory proceeding. ‘

This is quite like the discussion last year. And I refer in my state-
ment this year to my suggestion last year that probably these excep-
tion proceedings are so peculiar to the special type of rulemaking in
question that they should be left to the individual agency statute rather
than attempt to cover them in a general procedural statute.

I give an example here. It is quite familiar in New York and other
places, where you have a rule governing safety appliances in mines
and machinery, and so on, and then you have a form of proceeding
for a variation from the general rule if you can prove, first, that
there is hardship in adhering strictly to the rule, and second, that
you have worked out an engineering method which will accomplish
the Eu oses of the rule in a different way. That kind of thing can-

-not be gpealt with in a general statute. .

Mr. Kexnepy. Let me ask you one question at this point, Mr. Ben-
jamin.  You suggest that these individual exceptions should be
covered by the section on adjudication. TUnless they involve a mat-
ter which was required by the Constitution and by statute to be
determined on the record after hearing, a section 5 hearing of adjudi-
cation would not apply to a proceeding involving that kind of an
exception, is that correct ?

Mr. Bexsamix. That is correct. That is why I think there prob-
ably ought to be a separate statutory provision giving the right to
a hearing. But there still would presumably be under 5(b), which
is informal adjudication, a provision by rule for some kind of notice
to the competitors, and some standards as to what you have to prove
in order to obtain an exception. '

Mr. Ken~epy. Let me ask you this question. How can you give
this notice to competitors in any practical way except by a rule-
making proceeding which gives notice to the world ?

Mr. Bensayin. I do not think the rulemaking proceeding, that
kind of rulemaking notice is precise enough. And I think there can
be more direct notice by publication in the Federal Register.

Mr. Kex~vepy. Who is going to determine who the competitors are
of the man seeking the exception? Is the man seeking the exception

ST |
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ooing to determine who his competitors are or the agency? This
= a problem that we have wrestled with. It seems that one of the
Dest ways is to see that everyone got notice would be to make it the
same kind of notice which is required for rulemaking, namely, no-
tice suflicient to put the entire country on notice that this man wants
an exception. )

Now, short of that, how do you propose to meet the very points you
have raised in the notice to competitors?

Mr. Bengamin. You might have a supplemental notice. For ex-
ample, in trade associations—and there are other ways of reaching
people in a given field besides publications in the Federal Register.

Mr. Kex~epy. Could you suggest some language to deal with that
specific problem and submit it later ¢

Mr. Bengamin. I think it would depend on what particular field
you are dealing with, and what the exception was. That is why I
really think it has to be done by separate statute.

Mr. KXenxwepy. Let me adopt your suggestion and delete any
reference to exceptions in this act. That would mean that the prob-
lem would be left to be handled by the agency as they see fit ?

Mr. BEngamin. This is just a simple statement that you may apply
for an exception from a rule without any standard for notice
or for the grounds on which you may apply for the exception. I
just think putting that in a statute, in a rulemaking provision or
definition provision—and it is in both, it is in 4(g) as well as in
2(c)—just putting it in there is not really solving any problem at
all.

Mr. Kennepy. You prefer to leave it to agency discretion entirely ?

Mr. Bengamin. I would prefer to cover it by separate statute, not
agency discretion. It is a real problem.

Mr. Ken~epy. Let me say, 1f it is not included here and an agency
does not request a special statute on it, I assume, then, that the
problem is left to the agency to deal with as it thinks appropriate
when the case arises?

er. Bensamin. Yes; or as the courts may decide, if somebody
objects.

Mr. Kennepy. If there is an abuse by the agency.

Mr. BengamiN. Yes.

Mr. Kex~epy. You think the best way to leave the issue of excep-
tions from a general rule up to the agency %

Mr. Bengamin, Yes, that is what we think about it.

Mr. Kex~yepy. Thank you.

Mr. Bengamin. Then I have something to say about definition of
“order,” “opinion,” and “adjudication.” And I might start that with
a confession that “opinion” was never defined anywhere until the
APA Code started it. And having gone through a number of years,
we have now decided that it was a mistake to try to define “opinion,”
and it is better to leave it out of the definition section than it is to
keep it there and keep using it in other senses in the statute.

o far as the definition of “order” and “adjudication” is con-
cerned, we have several suggestions.

S. 1336 adopts in a way Ken Davis’ suggestion that we ought to
try an affirmative definition of “order” and “adjudication” rather
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than make it everything that is a “matter”—a thing of substance—
other than rulemaking. And we do not think that works. We do not
think the language used is sufficiently inclusive, and we doubt that
you can get an inclusive definition of “adjudication.”

We do think the reference to “named parties” is useful, but
that could come in in the definition of “adjudication.” And I have
in my prepared statement some specific suggestions. One is to go
back to the APA definition and the code definition of “order” as the
final disposition in any matter other than rulemaking. I just point
out that that definition under the APA has been used for years
without any confusion, as I suggested last year when Professor
Davis made his suggestion.

Mr. Kennepy. You are familiar with Professor Davis’ problem
about the use of the word “matter’?

Mr. Bexgasmin. The use of the word “matter’”” makes it clear that
the definition does not include purely executive or administrative
action.

Mr. Kexnepy. How do you answer Professor Davis’ contention as
I recall it that “matter” includes all kinds of decisions which are
made every minute of the day by a host of people in government, and
which really are not meant to be covered by the Administrative
Procedure Act.

Mr. Bensamin. In the first place, I do not think it does on any
fair reading. And in the secon«§) place, I point out that that difficulty
has not arisen in all the years since the Administrative Procedure
Act has been in force.

Mr. Ken~Nepy. So if Professor Davis testifies at these hearings and
gives some examples of the reason why he has these problems as to
the word “matter,” do you want to be heard again?

Mr. BeNngamin. Yes.

Our suggestion re@arding the definition of “adjudication” brings
in “named parties” and really comes from revised S. 1663, as quoted at
page 6 of my prepared statement:

“Adjudication’” means agency process for the formulation, amendment, or re-
peal of an order and includes licensing and ratemaking and other agency pro-
ceedings in which the parties are pamed.

Now, just to show you how openminded we are, though we do not
take all of Professor Davis’ ideas, I may say that we will come later
toO(}éis suggestion regarding sovereign immunity which we think is
¢ But at the moment, and going more or less in order through the
statute, I was considerably impressed by some of the things that Mr.
Rains said yesterday about section 3, some of the exemptions. And
I think we would agree with him about some of them.

As to the one ‘that has the greatest effect in bulk, his objection to
the indexing provision: I do not think that is really as serious as he
makes it out, because the only enforcement provision for that is that
if the order isnt indexed, you cannot cite it against anyone. And
therefore, if they do not want to use it as a precedent, it does not cause
any real harm to the agency if it is not indexed. But I do not like
that kind of indirect avoidance of the statute, I do not like saying that
we commanded them to index everything, but it would not hurt them
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if thev do not inclex some. I would rather change the indexing provi-
<ion and say that the agency shall index everything of precedential
vnlue. And that recognizes what 1s the actual effect, and if they do
not. want to use it as a precedent, it does not hurt them not to index it.

My, Kexnepy. They might come back to the answer, how do they
lnow that the case they decide may not be of precedential effect 10
vears from now?

" Mr. Bexgaryin. Then they should index it.

Mr. Kexxeoy. Then your suggestion forces them to index every-
{hing because they do not know the future need they may have for it.-

Mr. Bexyamin. No. 1t eliminates the million items, whatever they
were, that Mr. Rains was talking about, which could obviously never
be of any precedential value.

Mr. Kenwepy. But you make them make that determination today?

Mr. Bexgamin. Yes. I think his main problem, for example, with
customs was that there was an enormous number of specific orders
that could not possibly be of any precedential value, and it is just a
waste of time to put them in an index. And they might have to err
on the side of inclusion, but it would at least give them an oppor-
tunity

Mrj./ Ken~epy. Suppose they decided today that the case had no
precedential value, and 5 years from now they took a look back and de-
cided, well, it would be very useful to cite as a precedent, at that time
would you let them index them, or are they barred from ever putting
it on the index ?

Mr. BengamiN. I suggested last year that I was a little concerned
about what “current” meant in your suggestion about indexing, be-
cause I did not know what a current index 1s. But I do not know that
that is an important word. Certainly if that word were left out, they
could solve it by indexing it in time enough to reach anybody against
whom they might want to cite it. Or they might want to take other
steps. , ;

I‘E’}[r. Kex~epy. That would mean one more issue that could be
argued, would it not, by the parties in the case, had the precedent been
:i[ndexed in sufficient time, that could be litigated at quite some length,

suppose.

Mr. Bensamin. I know, but if you go through this you can find
thousands of things that might be litigated. And I think it is so
unlikely that that would be litigated that I do not think I would want
to pay much attention to that problem. You can litigate practically
every word of practically any statute.

Mr. KexnNepy. You would guarantee never to litigate that issue in
your practice of law ?

Mr. Bensamin. Yes; I guarantee that.

Now, as to some of his other, Mr. Rains’ other suggestions

Mr. FENSTERWALD. Are you going to discuss section 3 now?

Mr. Bensamin. Yes; this is on section 3.

Mr. FexsterwALD. Before you get through discussing section 3, T
wonder if you would also discuss the position of the Justice Depart-
ment that your section 1002 and our section 8 are unconstitutional.

Mr. BeExsamin. You mean on the ground that they are trying to
limit the Presidential—the Executive privilege. '
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Mr. Fensrerwarp. It is a breach of separation of powers, accord-
ing to the Justice Department.

Mr. Bavsasan. I cannot see that at all.  In the first piace, if it
were applied in that way, it would be ineffectively applied. DBut I
think it would be a futile undertaking to try in any public informa-
tion statute to spell out in detail everything that might be asserted
under the Executive privilege. I thinlk this statute makes a reasonable
attempt to require disclosure only subjéct to a reasonable application
of the Executive privilege. I do not think it is unconstitutional.

Mr. FenstErwarp, There is no question in your mind about it ?

Mr. Bensamin., Noj I would not have any question.

Mr. Fexsterwarp. Thank you.

Mr. Bexsamin. This goes for 3(e). We agree with Mr. Rains that
item 1 ought to be phrased as “national security” instead of “national
defense or foreign policy.” And as a matter of fact, though he did
no say so, I would think that national security would include foreign
policy. So the language could simply be “national security.”

We do not agree with Mr. Rains’ other objection to requiring an
Executive order. And we do think that the President’s advisers
should be prepared to make recommendations at the time, they do not
have to be under pressure, as Mr. Rains suggested. If it is left to
department heads, it becomes in time, we think, a mere “public inter-
est” provision which can always be applied——can always be invoked
whatever the justification or lack of justification.

I interpolate to say that Mr. Rains very kindly let me have a copy
of his remarks as he delivered them yesterday, so that what I am say-
ing relates to those and not simply.to his prepared statement.

Regarding item 2, which is “related solely to the internal personnel
rules and practices of any agency,” Mr. Rains referred to investiga-
tive manuals of the Secret Service and the Bureau of Narcotics, that
is, investigative procedural manuals, T gather. We do not think that
you can arrive at any safe generalization of that subject under the
general concept of internal management. And we think that if any-
where beside 1n specific statutes it should be treated in item 7, which
has to do with inevstigative matters.

As to advice of subordinates, there may be instances in which sub-
ordinates should be able to advise at least their immediate superiors
freely without risking having everything they say disclosed, the argu-
ment being that otherwise they would not advise honestly but would
always be looking over their shoulders when they gave the advice.
But the place to deal with that seems to us to be again not under inter-
nal management, but under item 5 dealing with intra-agency
memorandums.

On item 4, trade secrets, we still refer to what we suggested last year
on page 59 of the record of the July hearings, an amendment to read
“trade secrets and other confidential business information in the na-
ture of a trade secret.” Mr. Rains made a point about the word “privi-
lege” being confusing. And he also made a point that “confidential”
taken alone is less than entirely clear. I do think that if you look back
at our language last year at page 59 of the record, you will find it use-
ful in this regard.

Now, item 5—I suggested in my own statement on this that fact
memos addressed to deciding officers by their assistants should be -
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cInded here as matter that need not be disclosed. And as I mentioned
just 2 moment ago, we think that general advice on other matters, at
Jeast to direct superiors, might well as exempted even though it deals
with factual matters.

Now, our suggestion here is a little complicated. Our suggestion is
dual. We have suggested in my prepared statement that you add a
sentence to subsection (e) saying that these exemptions do not inter-
fere with whatever one is entitled to get in judicial or administrative
discovery proceedings. If there is such a sentence added to the sub-
section, we think it would be safe to exempt much more than is ex-
empted under this interagency or intra-agency memorandum provision.

Mr. FenstErwALD. It is our feeling that that should be placed in
the report, and it is your feeling that it should be placed in the bill
itself?

Mr. Bexsamin. I should think so.

Also, Mr. Rains had a good point about exempting what the Justice
Department advises its client, another agency, about an automobile
accident case.

With regard to item 6, we agree with Mr. Rains about omitting the
word “clearly.”

With regard to item 7, we did not find Mr. Rains’ point about mate-
rial that had not yet been filed substantial, but it would be possible to
add after “files” the words “or material.” And we would also bring
in here the investigative procedural manuals that Mr. Rains referred
to elsewhere.

That brings me to the end of 3(e). And this demonstration of our
openminded willingness to support other people’s suggestions.

Mr. Rains made suggestion about several other provisions with
which we do not agree. And I might, since we are talking about his
testimony, refer to these here also.

As to section 5(b), dealing with informal hearin%s, I think what
Mr. Rains said was based on a misconception that 5(b) calls for some
particular kind of procedure. In fact, under 5(b) the agency can, by
rule, provide for any kind of procedure that is appropriate to the
particular kind of informal adjudication. And when Mr. Rains talks
about the Internal Revenue Service calculating machines, I would
doubt whether their determination of initial tax refunds or assess-
ments is an adjudication at all in view of the use of the word “matter”
in the definition section. So I doubt that it would come under 5(b)
at all. T could not think it is an adjudication. I think that is an
initial administrative step.

With respect to 4(d), which deals with emergency rules, Mr. Rains
arrived at the same misconception that Mr. Belin had last year; he
misread this provision to put some limit on the period during which
a rule adopted by the full procedure to supersede an emergency rule
could remain in effect. The only limitation of time under 4(d) is on
the time during which an emergency rule can itself remain in effect.

I mentioned last year that if this was not clear, Mr. Pellerzi of the
trial examiners conference last summer suggested some alternative
language to make it clear that that is all that 1s referred to. We have
some language ourselves in this statement of mine with regard to 4(d)
which I would not bother to read now.
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Mr. Rains’ other statement, except for the matter that Mr. Keatinge
will take up, attorneys’ practice, was as to the provision regarding
“standing” in 10(a). Since the standing provision as it now reads,
including “in fact,” is a product of Mr. Davis’ suggestion, perhaps he
will answer Mr. Rains on that.

I may say that in my own statement, we disagree with the present
change in section 10(a), and suggest at page 23 of my statement return-
ing to the text of the original S. 1663, omitting the words “in fact”
and restoring the word “aggrieved.” 1 donot want to take more time
by going into that now. T think I will leave it to the written state-
ment. And I will answer any questions that you may want to ask,

But with regard to one of Mr. Rains’ examples regarding a Coast
Guard vessel which had been bought, and which was thought by some- -
body else not to be seaworthy, it seems to me that probably you do
not get to the question of standing, but that the question of sea-
worthiness, or determination of seaworthiness, simply by signing a
contract, is probably not a reviewable action within the definition of
reviewable action in section 10.

Now, we are obviously nowhere near through all the subjects of my
statement. I think I will limit myself to one more, and then open
myvself to any questions you may want to ask. And that is our consider-
able distress at finding the in ferrorem clause of 8(c) (2) restored in
S. 1336. That was in the original version of S. 1663, and was taken
out of S. 1663 when it was revised, and now it comes in again, What
it amounts to is that if there has been decision by a hearing officer, and
a party wants to go not.to an appeal board, but direct. to the agency, the
party makes an application for direct review by the agency, and if
the agency denies that application it is deemed to have affirmed all the
findings and the decision of the hearing officer. That seems to us com-
pletely unjustifiable. I know it is directed to minimizing applications
for direct review by the acency. But I think it minimizes them in an
indecent and unsupportable way, because it says to the man, if you
applv here, you may find yourself completely out and never get any
appellate consideration of the hearing officer’s decision at all.

Mr. Fexsterwarp. Mr. Benjamin, is it correct to say that you agree
with the objective but not the means?

Mr. Bexsamin. Yes, I think the objective was accomplished in
1663 as revised without those means.

Mr. Fensrerwarp. 1 just wanted to be sure that you did agree with
the objective.

Mr. Bensarmin. Of course, the agency can always accomplish the
objective anywav by denying the apvlication, and sending the matter
back to an appeal board. But 8(c) (2) as it now reads would not allow
that.

Mr. Fensterwarp, We are trying to prevent the delaying of appeals
and the length of time by requiring the litigant to make a choice.
Your systems would be all right, except that it would be considerably
meore lengthy. But everybody would make an appeal fivst to the agency,
and then if they were turned down, then they would go back to the
apneal board.

Mr. Bexvsamin. I would not think eo. And T would not mind even
somse attempt to limit the grounds on which you can try to go first t0
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the agency. You are not going to get there if the agency does not want
to take it. Dub this is related to another suggestion that we malke
whicli 1s that the grounds of exception which are speecified in 8(¢) (1),
thie grounds on which one may appeal on exceptions to the hearing of-
ficer's decision, should be expanded to include the ground that the
aoency ought to change its policy.

“Tinder 8(c) (4), the agency can take a case when it thinks it ought
{o change its policy. But it seems to me it ought to be open to the party
to ask an agency to change its policy. And that may determine the
whole case. That would be a particularly apt case in which to ask the
agency to review directly instead of having it go through an appeal
Loard which could not change the agency’s policy even if it thought it
ought to.

Mr. Fensterwarp. In other words, you do not like the litigant hav-
ing to make up his mind which route to take?

Mr. Benyamin. Notunder that kind of threat.

Mr. FexsTERwALD. I wonder where you got the phrase “in terrorem.”

Mr. BensamiIn. I thinkthat is an old phrase. It comes in wills where
the typical case in a will is where it provides that anybody who contests
the will loses his legacy under the will. It is very much the same as this.

There is not any real stopping point, but I think T will stop at this
point. The rest of it is in the written statement. And I would be glad
to answer any questions,

Or maybe you would like Mr. Keatinge to go ahead with his discns-
sion of section 6 (b) and (c¢), and then we will take up all the questions
at once.

Mr. Fensrerwarp. Mr. Benjamin, do I understand that you are
going to be here through today and tomorrow?

Mr. Bexgamin. I am planning to stay through tomorrow.

Mr. FexsterwaLp. I have already, as you know, interposed a num-
ber of questions, and I think it might be better if we went ahead with
Mr. Keatinge’s presentation and those of the other gentlemen, and
then withhold any further questions of you possibly until tomorrow.

Mr. Bengamin. My only problem 1s that my associates are here
partly to answer questions. And I do not know whether they will be
here tomorrow.

But I think it is probably better to do what you suggest and go ahead
with Mr. Keatinge’s statement now.

Mr. Fensterwarp. Up to this point, you have answered all the
questions that I had in mind. I was thinking about the chairman.

1Senator Burpice. We have the benefit of your testimony last year
also. ‘

Mr. BexsamiN, Thank you.

Senator Burprex. We will call Mr. Keatinge as a witness.

(Biography of Mr. Keatinge :)

Keatinge, Richard Harte, lawyer : born December 4, 1619, S8an Francisco, Calif.:
ed. A.B. (econ., cum launde), V. of Calif., Berkeley, 1939 : M.A. {Econ.), Harvard
U. 1941; LL.B., Georgetown V. Law Sch. (Bd. of Editors, Georgetown Law
Journ.), 1944 ; married Betty West, Washington, D.C., 1944 ; children: Richard
West, Daniel Wilson, Anne Elizabeth. Senior Industrial Specialist, War Prodn.
Bd. and predecessor agencies, 194144 ;: Senior Economist, Foreign Eecon. Adm.

1944 ; admitted to bar, District of Columbia, 1944. State of New York, 1945, Calif.,
1847, assoc. atty., law ofcs. of Joseph L. Weiner, New York City, 1944-45, Norman
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L. Meyers, Washington, D.C. 1945-47, Hoag & Mack, L.A. 1947-48; asst. to the
pres., the Flying Tiger Line, Inc.,, L.A. 1947-48; est. law practice; Richard H,
Keatinge, Keatinge & Arnold, Keatinge, Arnold & Zack, Keatinge & Older, 1A,
1948-62; Keatinge & Sterling 1962~ . Dir-gen, counsel, Consolidated Photop-
graphic Inds., Inc.,, L.A. 1948-60; dir. Nuclear Corp. of America, Inc, New York
City, 1955-57, pres.,, 1955; dir. Yuba Counsolidated Inds., Inec., San Franeisco,
1055~ , general counsel, 1956- ; secy. Telautograph Corp., L.A., 1956-61.
dir. Glassco Instrument Co., Pasadena, Calif., 1960- ; dir. Tavart Corp., Para-
monnt, Calif., 1961- ; dir. Managemsent Technology, Ine., L.A, 1962~ . Men.:
Phi Beta Kappa: Calif. Law Revision Comm. 1961- ; vice chmn., 1964~ .
Special Asst. Attorney General of California, 1964~ ; subcom. chmn., Gov's,
State Fair Citizens Adv. Com., 1960-61; Amer. Bar Assn, (natl. secy., Jr. Bar
Conf., 1948-49; chmn., Com. on Bales, Exchs. and Basis, Tax. Sect., 1963~ ;
chmn. Aviation Com., Adm. Law Sect., 1959-61 ; chmn. Management Comm., Adm,
Law Sect., 1962-64 ; Council of Adm. Law Sect., 1961-64 ; chmn. Comm. on Agency
Adjudication, 1964~ , Adm. Law Sect.; chmn. Comm. on Adm. Practice Act,
1965~ , Adm. Law Sect.; Bar Activities Sect.,, chmn. Comm. on Arbitration,
1964~ ) ; Inter-American and International Bar Assns.; The State Bar of Calif, ;
American Judicature Society; Los Angeles County (mem. Taxation Comm,,
1958-61; 1964— , vice chmn., 19685 ; Coro Foundation, Trustee, 1964~ ; Natl.
Council, Natl. Planning Assn.,, Washington, D.C., 1956~ ; Amer. Icon. Assn,;
Calif. Alumni Assn.; Georgetown U. Alumni Assn.; Harvard Club of Southern
California. Clubs: Balboa Bay Club, Newport Beach, Calif.; L.A. Ath. Club;
Racquet Club, Palm Springs, Calif.; Democrat; Episcopal (vestry, Church of
8t. Clement, Alexandria, Va., 1946-47). Residence, 1160 Virginia Road, San
Marino, Calif. Office: 458 South Spring Street, suite 120, Los Angeles, Calif,,
90013 ; 626-5241.
Prepared May 11, 1963.

STATEMENT OF RICHARD H. KEATINGE, AMERICAN BAR
ASSOCIATION

Mr. Kraringe. Senator Burdick and members of the staff, T have
submitted a prepared statement on S. 1758 and sections 6(b) and 6(c)
of S. 1336, and I would like to ask that this statement be incorporated
in the record at this point. I do not propose to read the statement in

full.
Senator Burprck. Without objection.
(The complete statement of Mr. Keatinge is as follows:)

STATEMENT BY RICHARD H. KFATINGE, CHAIRMAN OF THE AMERICAN BAR ASS0CI-
ATION, COMMITTEE ON THE ADMINISTRATIVE PRACTICR AcT (ADMINISTRATIVE

Law SEcTION)
I. INTRODUCTORY

My name is Richard H. Keatinge. My appearance here is on behalf of the
American Bar Association. The objectives and purposes of 8. 1758 (and the
identical provisions contained in secs. 6(b) and 6(c) of 8. 1336) are endorsed by
by the American Bar Association.® The provisions of S. 1758 and sections 6(b)
and 6(c) of 8. 1336, we believe provide practical means for implementation of

*The principle contained in this legislation has been of interest to the American Bar
Asgociation for a number of years, Its most recent action was the adoption on Feb, 20,
1956, of the following resolution by the house of delegates, 81 Rep., ABA, 1956, at 379-580:

“Resolved, That the American Bar Association recommends the enactment of more
comprehensive and explicit legislation covering rights of persons or organizations te
appear and be represented by others before Federal agencies, glving due regard to appro-
priate distinction between legal representation and nonlegal representation, such legislation
to include the following features—

*{a) That an attorney at law should be entitled to appear for an represent other
persons, parties, or organizations, including the United States or any agency thereof, before
any agency upon filing a statement with the agency that he is a member of the bar 1
good standing according to the law of any State, territory, Commonwealth, or possession
of the United States or of the Distriet of Columbia, and that he is not disbarred or under
suspension by any court; except that an ageney may further require the filing of a powel
of &ttaaney as a condition to the settlement of any controversy involving the payment of
money.
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those objectives. There are a few amendments which we feel should be made to
the bill in its present form; these proposed amendments, six in number, are dis-
cussed in this statement, and, in addition, are set forth verbatim in appendix A

hereto.
II. PRIOR BILLS HAVING A COMMON PURPOSE WITH S. 1758

There have been a number of bills introduced in the Senate and House of Rep-
rosentatives from time to time which have a common purpose with that of 8, 1758.
A recent example was 8. 1466, passed by the Senate during the 88th Congress; a
current example is S. 1523. The Federal Administrative Practice Act, 8. 032, in
the §5th Congress, introduced by the late Senator Hennings, contained provisions
in sections 405, 406, and 407 on the administrafion and agency recognition of at-
torneys. The principal difference between those provisions in the Practice Act
and 8. 1758 is that S. 932 provided for centralized admissions before an office of
Federal Administrative Practice.

III. BASIC POSITION OF THE AMERICAN BAR ASSOCIATION

The American Bar Association’s position is based upon a fundamental prin-
ciple; namely, that an attorney who has been found qualified to represent others
pbefore the highest court in his jurisdiction, and who is subject to the restraints
and disciplines of the legal profession, should by that fact be accepted as qualified
to represent others before the various Federal agencies. That is the essence of
our position. It has wide support among the rank and file of the members of the
bar throughout the country.

1 would emphasize one thing at this point. The bill speaks of the right of an
attorney to practice before a Federal agency, but the bill is based on a more
fundamental principle; namely, that of the right of a person to be represented
by counsel of his choice. This right is now recognized by most of the Federal
agencies. It should be extended to all agencies and the enactment of 8. 1758 is
necessary for this purpose.

We see no justification for any agency to impose admission requirements on
attorneys or to interpose restraints on a citizen’s right fo be represented by an
attorney of his choice. After all, an attorney has been determined qualified to
represent others in his State; he has been found to be of good character and
reputation; he is licensed by the State authority to practice in any field of the
law and he can handle before the courts or tribunals in his State any matter
which can be handled before any Federal agency.

If State action over the admission and control of practice is to be duplicated
at the Federal level, which we believe unnecessary, this should not be done
through a maze of multiple and conflicting regulations of various agencies.

IV. PRESENT ADMISSION REQUIREMENTS OF FEDERAL AGENCIES

Admission requirements in recent years have been abandoned by most Federal
agencies, but they are still imposed by four agencies—the Interstate Commerce
Commission, the Patent Office in patent matters, the Veterans’ Administration,
and the Treasury Department (Internal Revenue Service). The requirements of
these four agencies for admission to practice may be summarized as follows:

1. Interstate Commerce Commission.—The Interstate Commerce Commission
recognizes that attorneys at law are qualified fo practice before it, but applica-
tions under oath, a certificate of the clerk of the court, or the sponsorship of
three practitioners are required—49 Code of Federal Regulations, sections 1.8
and 1.9,

2. Patent Office in patent matters.—An attorney can practice before the Patent
Office in patent matters, but he first must make application on a prescribed form
showing good moral character and good reputation, plus legal, scientific, and
technical qualifications sufficient to render clients a valuable service—37 Code of
Federal Regulations, seetion 1.341.

3. Veterans’ Administration—An attorney can represent others before the
Veterans’ Administration if a member of the bar of the jurisdiction where
he maintains a law office or resides, but he must complete Veterans’ Admin-
istrarion form 2-3186. An attorney is presumed by the Veterans’ Administra-
tion to have knowledge of the law and regulations to qualify him to render
“substantial service,” but besides the admission procedure he is required to file
a power of attorney in each particular matter—38 Code of Federal Regula-
tions, section 14.629.
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4. Treasury Department (Internal Revenue Fwwe(’e} ~—The Treasury De-
partment has & complex admission procedure. It has 39 sections on practice in
part 16 of title 81 of the Code of Federal Regulations and an additional 11
sections on conference and practice requirenments in subpart X of title 26
of {he Code of Federal Regulations. These TO sections total 21 pages of fine
print in the Code of Federal Regulations. Attorneys are eligible to be ad-
mitted to practice, but no one can represent others except upon being issued
an enrollment card, and this is issued upon a showing of good character and
good reputation and the possession of necessary qualifications to “render valu-
able service to clients.” There is an investigation routine and enrollment
organization. Enrollment cards are good for a term of 5 years and must bhe
renewed—31 Code of Federal Regulations, section 100 26 Code of TFederal
Regulations, section 601.501.

Y. RESTRICTIONS ON PRACTICE BEFORE AN AGENCY ARE WRONG IN PRINCIPLE

The restriction of practice before an agency is wrong in principle. It has
overtones of a closed shop, or guildism, which is unprofessional. It develops
ingrown or inbreeding tendencies. The system presumes that it is a proper
Federal function for an agency to determine which attorneys may render
valuable services to their clients or to serve as a board of specialization. There
is not any basis for the presumption. If specialization is to be formalized in
the legal profession, we believe it should be done by the legal profession, not by
one or more Government agencies. We also believe that a client, not a Goy-
ernment agency, is the one who is best able to determine whetber an attorney
is able to render him a valuable service,

The money and manpower expended in these admission routines are quite
substantial. These admission rules tend to proliferate and their administration
is a clear illustration of bureaucracy putting its worst foot forward. The nuis-
ance aspect is extensive with little or no contribution to any public protection or
noune that cannot be obtained if and when necessary through existing agency or
State disciplinary machinery. The Attorney General’s Committee on Adminis-
trative Procedure (1941) did not go into this subject, but it did observe in its final
report that {p. 124) “it appears to the Committee that members of the bar are
subjected to unjustifiable annoyance in connection with their admission to practice
before the agencies.”” The admission problem was considered by the second
Hoover Commission. Recommendation No. 25 in its Report on Legal Services
and Procedure {par. 1955) coincides substantially with the position of the Amer-
ican Bar Association.

So much: for the admission problem as such.

VI. BUBSIDIARY PROVISIONS REQUIRED IN LEGISLATION

It is apparent that certain subsidiary provisions are required in any legis-
lation dealing effectively with the admission problem.

A. Proof of qualification as an attorney.—Some provision is needed on proof
that a person is a qualified attorney under the bill, namely, admitted to the
bar of the highest court of his JUI‘lSdlCtIOD This bill meets that problem by
making the appearance of an attorney in each matter a representation of
qualifications. Under section 101(a) of 8. 1758, the appearance of an attorney
before an agency in a representative capacity constitutes a representation to
the agency that he is a member in good standing of the bar of the highest
court of a State, possession, territory, commonwealth, or the Distriet of
Columbia. The public is adequately protected. Certain agency rules do
accept an attorney’s own statement, without further proof, that he is a mem-
ber of the bar in good standing. 'This represents existing law, but a legislative
declaration of this is essential in the field of agency practice.

We do believe, however, that several sglight changes in the wording of sec-
tion 101 (a) would be desirable; the chanvecs suggested would conform the word-
ing of section 101{a) of 8. 17&8 to t:he wording of section 1(b) of 8. 1466
3d0pted by the Senate in the 88th Congress. In the first place, we believe that
the words “in which he resides or maintains an office” should be added after
the words “the District of Columbia” at line 6 on page 1 of the bill. The
addition of these words would make clear the fact that, to take advantage
of the provisions of this section, an attorney must have a business office
or his residence in a jurisdiction in which he has been licensed by the

[
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ipeal admitting body; it should assist in preventing an attorney from prac-
ticing solely before Federal agencies while maintaining his office or resi-
dence in a jurisdiction in which he is not responsive to local bar or disciplin-
ary authorities.

We also believe that the words “that he is both properly qualified and
authorized to represent the particular party in whose behalf he acts,” appear-
ing after the word “representation” on lines 1 and 2 of page 2 of the bill, should
be deleted, and that there should be added after the word “representation” the
following words: “fo the agency that under the provisions hereof he is
authorized to represent the particular party in whose behalf he acts, and that
Lhe is currently qualified as provided herein.” We believe that the use of
the foregoing wording will more clearly separate the concept of an attorney’s
authorization to act for his client from the requirercent that, to practice before
an agency. he be currently licensed in the jurisdiction of his residence or
Lusiness office.

Throughout the Federal and State systems of this country, it has long been
axiomatic that an attorney, as an officer of the court, is presumed to be en-
titled and authorized fo act on behalf of any client for whom he appears, This
authority and right is inherent in the attorney’s license which carries with it
the high duties, privileges and disciplines of the legal profession. This con-
cept has been long expressed in both Federal and State decisions; some of
the more significant of these decisions are digested in appendix B hereto.

It is clear from the authorities set forth in appendix B that agency rules
which refuse to accept an attorney’s statement that he is an attorney; which
require an attorney to prove that he is an attorney; which require an attorney
to prove that he is a member of the bar in good standing: which require an
attorney to prove he is of good character and good reputation; which require
an attorney to prove to the satisfaction of some agency that he is able to render
a client valuable service; or which impose other superfluous requirements on
the right to represent others before an agency—it is clear that such practices
are contrary to a fundamental concept of the law which has been recognized
since the beginning of our Government at both Federal and State levels.

B. Proof of authorization to represent a particular client or to appear on a
particular matter—There is a related obstacle to agency practice; namely, a
requirement that an attorney submit proof that he does in fact represent the
client on whose behalf he appears or that he is in fact authorized to handle
the particular matter on behalf of the client for whom he appears. These
requirements are arbitrary and contrary to Federal and State practice. There
is a legal presumption that an attorney who appears in a matter has author-
ity to represent that’ client and in.that particular matter. While such pre-
sumptions may be challenged by any court or agency for cause, there is no justi-
fication for requiring an attorney to submit collateral proof that he does repre-
sent the client for whom he appears and that the particular matter is within
the scope of his authority. Such obstructions to agency practice are in
general wholly unreasonable and at odds with the authorities heretofore
referred to; the special problem presented by the Internal Revenue Service's
use of powers of attorney will be discussed below.

C. Requirement that agencies deal with counsel and give notice to counsel—
One other provision is needed to implement the objectives of this legislation.
It is necessary to provide that the agencies should deal with the attorney
chosen by the citizen to represent him. Section 102 meets that reguirement.
Agencies sometimes refuse or are reluctant to give an attorney information. or
to serve him with notices, or to confer with him on eclient matters, ete. Such
practices wittingly or unwittingly abridge a person’s right to be represented
by his chosen attorney. It is not only an annoyance and inconvenience, it is
not an orderly way fo conduct a Government funection. Section 102 of & 17568
makes it clear that an agency is expected to deal with the attorney in the
matter covered by the representation, and it makes clear that notice to or service
upon the attorney constitutes valid notice and service upon the party. This again
is merely a restatement of existing law which, however, as a practical matter
must be included in this legislation.

. In both the Federal and State courts, it is a required practice to serve plead-
ings, notices, and other papers related to judicial proceedings upon the attorney
of record who represents the party in interest. Authorities supporting this
position are collected in Appendix C hereto; these authorities show that an
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agency has the right and duty to recognize the attorney of record and to deal
with him in that matter, and that the agenecy’s failure or refusal to do this can
cause great inconvenience and injury.

We believe, nevertheless, that one formal change should be made in the word-
ing of section 102 to make it clear that an agency need serve notices or other
written communications on an attorney only in the matter or matters in which
he has been retained, and that an agency shall not be reguired to send com-
munications regarding other or nonrelevant matters to such an attorney. To
achieve this objective, on page 2, line 20, after the words *‘or by such participant,”
there should be added the words “in such matter.”

VII. SUMMARY OF GENERAL PROVISIONS OF 1758

In sum, S. 1758 is an agencywide declaration of the principle that an attorney
who is a member of the bar of the highest court of his jurisdiction is by that
fact eligible to represent others before a Federal agency. This principle is im-
plemented by the attorney’s own certification that he is a duly gualified attorney
in his jurisdiction. The party is assured that the attorney chosen to represent
him before an agency will be dealt with in that matter by the agency. The
enactment of these provisions will insure order and expedition in the handling
of matters before Federal agencies.

‘VIII. MATTERS NOT COVERED BY 8. 1758

The foregoing covers the scope of the bill, but to avoid any confusion the bill
makes it very clear that it does not cover one way or the other certain other
problems; for example, lay representation before agencies, self-representation,
contlict of interest, disciplinary procedures, admission pro hae vice, the problem

“of representation by former employees, etc, ‘This is made clear in section 101(b)
of the bill and this intention can be amplified as necessary in the committee
report.

IZ. THIE SPECIAL PROBLEM OF POWERS OF ATTORNEY AND THE TREASURY DEPARTMENT
(INTERNAL REVENUE SERVICE)

A. Comparison of power of attorney exception in 8. 1758 with original Amer-
ican Bar Association proposal.—S. 1758 presently contains a provision in see-
tion 101(b) (p. 2, lines 11-14) that it shall not be construed “fo prevent an agency
from requiring a power of attorney before the agency transfers funds to the
avtorney for the party whom he represents.” T

The original Arerican Bar Association recommendation for legislation pro-
viding for recognition of attorneys before administrative agencies without spe-
cial enrollment procedures contained & similar, but somewhat broader, exception
as follows (81 ABA reports 495 (1956) ) : “except that an agency may further
require the filing of a power of attorney as a condition to the settlement of any
controversy involving the payment of money.”

The American Bar Association exception was inserted to preserve a long es-
tablished and important practice of filing powers of attorney in representation
before the Treasury Department. Practice before the Treasury Depariment
differs from practice before other administrative agencies in several significant
respects, and these differences justify the broader power of attorney exception.

This exception does not infringe on the main purpose of the bill to abolish
agency admission requirements for attorneys, because if the bill is passed, an
attorney will be entitled to represent his client before any agency without being
enrolled. The Treasury Department will be required to accept automatically and
acknowledge his power of attorney, which serves an entirely different but impor-
tant function.

B. Differences in two forms of power of attorney ezception; examples.—The
difference in the two forms of power of attorney exception may be illustrated by
three examples in tax practice:

1. A taxpayer after filing his return and paying the tax discovers that he has
failed to claim a deduetion to which he was properly entitled. He engages an
attorney to file a claim for refund and to negotiate with the Internal Revenue
Service for allowance of the refund. The attorney must convince the Service
that both the facts and the law support the allowance of the refund. Discussiont
of the facts with the Service will often require that the parties review facts I
prior or subsequent tax returns filed by the taxpayer.

i
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1t is not common practice under such circumstances for the taxpayer to
authorize his attorney to receive the check in payment of the refund, if aliowed;
lie check is normalily delivered directly to the taxpayer.

Under existing practice, the attorney would be required to file a power of

attorney identifying the matter in which he is representing the taxpayer. This
practice could be continued under the American Bar Association exception, but
under S. 1758 in its present form the Service could nof require the attorney to
ile &4 power.
f 2 ;,IXfter a taxpayer has filed his return, the Internal Revenue Service makes
an audit and proposes a deficiency in tax on the ground a deduction taken by
the taxpayer was not allowable. The taxpayer engages an attorney to contest
{he deficiency, and the attorney then proceeds fo negotiate with the SBervice,
reviewing the facts and law as in the first example above. If the attorney is
«nccessful, the deficiency will simply be expunged in whole or in part; there will
he no transfer of funds fo the attorney since the proposed deficiency will never
have been paid.

Under existing practice and under the American Bar Association exception,
the attorney would file a power of attorney as in the first example above; under
4. 1758 in its present form, he could not be required to do so.

3. A taxpayer employs an attorney to secure a ruling or closing agreement
ag to the tax treatment of a particular transaction during his taxable year
pefore his return is filed for that year. Such ruling or closing agreement will
covern the treatment of the transaction in the return and thus constitutes “the
settlement of a controversy iuvolving the payment of money”—that is, the tax
due with the return.

Under existing practice and nnder the American Bar Association exception, the
attorney would file & power of attorney; under 8. 1758 in its present form, he
could not be required to do so.

In all of these cases, the purpose of providing for a power of attorney is
principally to define the scope or limits of the attorney’s authority in view of
gpecial considerations involved in representation before the Treasury Depart-
ment. Thus, the power is not the source of the authority-——the Treasury De-
partment could not refuse to accept or acknowledge the power. It merely
describes the extent of the authority. This is apparent from the existing power-
of-attorney regulations issued by the Treasury Department, which merely re-
quire that the limits of the attorney’s authority by specified.

Q. Two principal considerations justifying special requirement for power of
attorney in tax matiers.—To be more specific, there are two principal con-
siderations justifying a special requirement for a power of attorney in.repre-
sentation in tax matters—the confidential nature of tax returns and associated
financial information, and the decentralization of the Internal Revenue Service.

D. Conrfidential nature of taz returns and associaied financial information.—
The first consideration is based on the fact that the tax return and the associated
financial information are particularly sensitive data, because they disclose all
aspects of the taxpayer’s net worth, his costs of doing business, and many other
equally confidential facts. For this reason, such information receives rigid
statutory protection in the so-called nondisclosure statutes in 26 T.S.C. 7213
and 18 U.8.C. 1905. These provide severe criminal penalties, applicable to Gov-
ernment personnel, for unauthorized disclosure of such information. 7This pro-
tection is a keystone of the self-assessment sysiemm under which each taxpayer
furnishes a full explanation of his financial position each year and computes
his own tax, based on the assurance that the information will remain con-
fidential. Such a full disclosure and such candor are essential to the successful
functioning of our self-assessment tax system.

One principal function of the power of attorney in representation before the
Treasury Department is to serve as ‘the established method whereby the tax-
payer authorizes disclosure by the Government to his representative of all facts
relevant to the disposition of the matter to which the power relates. This pro-
tects not only the Government but also the taxpayer. The Government em-
ployees are free to discuss the case fully and openly with the taxpayer’s repre-
sentative, going into prior and subsequent returns ‘and other financial data they
may have in their files or which they have developed in their audit. The power
also operates to provide the Government personnel with assurance that the in-
formation submitted by the attorney may be received with the same degree of
authenticity as other data previously supplied by the taxpaver directly, and
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also subject to the nondisclosure statutes. Thus the representatives on both
sides are free to negotiate on an open and unlimited basis in resolving the matter,
The power of attorney also serves as a convenient means il such cases of specif-
ically authorizing the attorney to execute waivers, closing agreements and simi-
lar actions -on behalf of the taxpayer; without a power of attoruey the Service
could not accept such documents unless executed by the taxpayer.

As for the taxpayer, he has the assurance of knowing that his confidentia:
information, protected by the noudisclosure statutes, is secure and will be dis-
closed only to those persons whom he has specifically designated in writing., The
need for the power also serves to bring to the taxpayer’s attention the nature and
scope of what he is belng asked to do, that is, the extent of the authority granteqd
in executing the power.

In addition, the filing of a written power provides some further protection tg
fhe taxpayer .against unauthorized disclosure of his financial affairs by the
Service. Otherwise, if no power could be required, an imposter could appear
and represeut himself to be the taxpayer’s atbtorney to obtain information an
behalf of a creditor, a divorced wife or a business competitor. While such a
person would be prosecuted if apprehended, and while there is no protection
against such 12 person filing a forged power of attorney, there is less likelihoond
of such an unauthorized disclosure where a written power, signed by the tax-
paver, must first be filed by the taxpayer’s representative.

Furthermore, many responsible attorneys prefer to have a power of attorney
as protection for themselves. Thus, counsel who become involved with their
clients’ intimate financial affairs should be protected in obtaining data of thig
nature by having the limit and scope of their authority clearly and specifically
expressed.

While there may be no intention in 8. 1758 to affect the operation of the
nondisclosure statutes, this is not clear from its literal provisions. Ifs terms
and its purpose can be taken to authorize an attorney to appear for his client,
and to be apprised of whatever information fhe agency possesses relevant to the
matter, without the filing of a power (except in ‘the limited area where he is
to receive funds for his client). If some authorization to receive confidential
information protected by the nondisclosure statutes could still be required by
the Treasury Department, it may as well be in the form of the well-known and
long-established power of attorney nsed in tax practice. As indicated, the exist-
ing power-of-attorney process has proven to be both a convenient and satis-
factory system for providing the necessary authorizations.

K. Deceniralization of Internal Revenue Service——The other special reason
-why the scope of the attorney’s authority needs to be gpelled out in a power of
~attorney in tax practice stems from a combination of factors. The Internal
Revenue Service operates on a decenfralized basis through 8 regional and 58
district offices, each of which has 1 or more outlying suboffices. There are over
2 million potential controversies each year in the income, estate, and gift tax
areas alone, representing the number of returns examined in which adjustments
are proposed. If the controversies in excise, aleohol, and tobacco tax, and other
tax matters, plus all those arising by refund claims were added, the number would
be much greater. Most of these controversies are disposed of at the distriet office
or suboffice level, so the extent of actual decentralization and the number of real
controversies resolved far exceeds that of any other administrative agency.

Added to this decentralization factor is the fact that taxpayers in ‘tax matters
are represented not only by attorneys but also by certified public accountants,
public accountants, and a further large group of agents without professional
standing. This group consists of former service employees, tax consultants,
bank clerks, schoolteachers, real estate agents, and many others who not only
prepare returns but may also be admitted to practice before the Treasury De-
partment and represent taxpayers in controversies that arise. 1t is frequently
common practice for a taxpayer to be represented by both an attorney and an
accountant in the same matter or different atforneys or accountants in different
matters. 'Thus, one may handle excise tax matters while another handles in-
come tax matters: one may represent him in the local office, while another rep-
presents him in seeking a ruling from the national office in Washington. Even

as to income tax matters, each year's taxes ig a separate matter, as to which
he may have different representatives. i

No other administrative agency has a comparable situation combining this
volume of controversies, this degree of decentralization, and this diversity ©

o
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mueb@nmtion {(both in terms of types of representatives and combination of
representatives for a particuiar client),

The puwer-of-attorney process enables the Service in an orderly way to know
which representatives appear for the taxpayer in particular matters. Even this
formality may be readily avoided, where the taxpayer has only one representa-
pive, by filing a general power of attorney under the existing regulations. The
avirtence of a general power of attorney is unusual, however, and in view of
the extraordinary number of controversies which must be processed through
many decentralized offices, in which the Service imust deal not only with at-
rorneys but with other types of representatives, and frequently with separate
representatives for the separate matters for a single taxpayer, the Service needs
some convenient way to have a record of each particular representative’s scope
pf authority. Neariy all the controversies are disposed of informally by nego-
tiation with Government employees who dare not hearing examiners; there is no
written record of the conferences, and the Governmelt replesentatnes who may
he involved range from agents doing audit work to formal conferees. Some
written authorization from the taxpayer to be placed in the Government files
as they proceed through the various administrative levels and review processes
has always been regarded as necessary. The conversion to automatic data proc-
essing tends to accentuate this need. The existing power-of-attorney process
has proven effective in filling the need.

F. Simplicity of ewxisting power-of-attorney process of Internal Revenue
Service—One final observation relates to the simplicity of the existing power-
of-attorney process. The execution of a power satisfactory to the Service is no
longer a troublesome or anachronistic process; no particular form of language
is necessary, practically no formalities are required, and no written power is
even necessary when the taxpayer is present. It is only necessary to set out the
nature of the agent’s authority and any limitations thereon, as weéll as certain
particular authorities such as the right of the agent to execute a closing agree-
ment on behalf of the taxpayer. The Internal Revenue Service has heen par-
ticularly cooperative in recent years in streamlining the power-of-attorney re-
qmrements by accepting suggestions made on behalf of the American Bar
Association.

For these reasons, the broader form of power-of-attorney exception endorsed
by the American Bar Association, which insures that the Treasury Department
may continue to require such powers, should be substituted in section 101(b) of
8. 1758.

X. POSSIBLE ADDITIONAL PROVISION REPEALING CONFLICTING LEGISLATION AND
REGULATIO’\TS

Perhaps there should be an additional provxsmn in the bill, section 103, for ex-
ample, providing in effect that any legislation in conflict with this act is hereby
repealed and any regulation not in accordance with this act shall be without
effect. S. 1758 is partially inconflict with the act of July 7, 1884 (4 U.8.C. 261),
as to the Treasury Department, and is partially in confliet with the act of July 8,
1870, as amended February 18, 1922 (35 U.S.C, 31), as to the Commerce Depart-
ment and Patent Office. Questions may be raised with respect to other provisions
of law or regulation. The singleness of purpose of 8. 1758 is sufficiently clear
that there should be no problem in regard to indirect repeal but an additional
provision such as suggested may be preferable.

With the foregoing possible exceptions, 8. 1758 is a practical solution of a
longstanding problem in agency practice. We urge the enactment of this legis-
lation. ,

APPENDIX A. AMENDMENTS TO 8. 1758 PROPOSED BY THE AMERICAN BAR
ASSOCIATION

Amendment No. 1: On page 1, line 8, after the words, “the District of Colum-
bia,” add the following: “in which he resides or maintains an office.”

Amendment No. 2: On page 2, lines 1 and 2, delete the words *that he iy both
properly qualified and authorized to represent the particular party in whose
behalf he acts,” and after the word “representation” add the following: “to the
agency that under the provisions hereof he is authorized to represent the par-
ticular party in whose behalf he acts, and that he is currently gualified as pro-
vided herein.”

49-T72—65—9
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Amendment No. 3: On page 2, line 11, delete the word “or”,

Amendment No. 4: On page 2, line 12, after the words ““agency from requir.
ing,” add the following: ‘‘the filing of”.

Amendment No. 5: On page 2, lines 12, 18, and 14, delete the words ‘“before
the agency transfers funds to the attorney for the party whom he represents,”,
and after the word, “attorney,” in line 12, page 2, add the following: “as a
condition to the settlement of any controversy involving the payment of money;
or to prevent an agency from requiring the filing of a written notice of appear-

ance.”
Amendment No. 6: On page 2, line 20, after the words, “or by such participant,”

add the following : “in such matter”.

ArrENDIX B. FEDERAL AND STATE CASES SUPPORTING THE PRESUMPTION THAT AN
ATToRNEY I8 PreESUMED To BE ENTITLED AND AUTHORIZED T0 ACT ON BEHALR

or ANy CLIENT FOR WxoM HE APPEARS

One of the earliest and clearest statements of this rule was made by Chief
Justice John Marshall in the case of Osborn v. Bank of the United States, §
Wheat. 738, 6 1. Ed. 204 (1824) at page 226 ;

“Certain gentlemen, first licensed by Government, are admitted by order of
court, to stand at the bar, with a general capacity to represent all the suitorgin
the court. The appearance of any one of these gentlemen in a cause, has always

- been received as evidence of his authority; and no additional evidence, so far as
we are informed, has ever been required. This practice, we believe, has existeq
from the first establishment of our courts, and no departure from it has been
made in those of any State, or of the Union.”

Similarly, in Hill v. Mendenhall, 21 Wall. 453, 22 1. Ed. 618 (1875), the
Supreme Court of the United States held that “When an attorney of a court of
record appears in an action for one of the parties, his authority, in the absence of
any proof to the contrary, will be presumed.”

The same rule prevailed at commnion law in England. Thus, in the Anonymous
case reported in 1 Salk. 86, 91 Eng. Rep. 81 (1698) it was stated that:

“The course of this court (King's Bench) is, where an attorney takes upon
him to appear, the court looks no farther, but proceeds as if the attorney has
sufficient authority, and leaves the party to his action against him.”

The principle has been repeatedly reaffirmed in numerous decisions of both
the Federal and State courts. .

Illustrative decisions of the Federal circuit courts are’as follows:

In Bowles v. American Brewery Inc., 146 . 24 842, 847 (4th Cir. 1945), the
court stated, “An appearance by a practicing attorney creates a presumption
that he has authority to act and the law casts the burden of proving the contrary
upon the one asserting it.”

In Paradise v. Vogtlandische Maschinen-Fabrik, 99 . 2d 53, 55 (3d Cir. 1938),
it was held that “It has long been settled that parties may appear in legal pro-
ceedings by counsel. It is equally well settled that an appearance by a practic
ing attorney creates a presumption that he has authority to act and the law
casts the burden of proving the contrary upon the one asserting it.”

In Feldman Investment Co. v. Connecticut General Life Insurance Co., T8
F. 24 838, 840 (16th Cir. 1935), the court declared: “It is urged, however, that
the respective attorneys who filed the application and the stipulation had no
authority to act for the defendant in question. An appearance by a practicing
attorney creates a presumption that he has authority to act and the law casts
the burden of proving the contrary upon the one asserting it.”

Typical State court decisions confirming the rule are as follows:

In People v. Sleezer, 8 111 App. 2d 12, 130 N.E. 24 302 (1955), the court stated
that “The authority of an attorney to appear for a client whom he holds him-
self out as representing is presumed.”

In State of Minnesota v. Karp, 84 N.X. 24 76 (1948), it was held “There is &
presumption that a regularly admitted attorney has authority to represent the
client for whom he appears.”

In Kerns v. Garrigus, 162 N.E. 2d 318 (Ind. 1959), the court held that it was
presumed that an attorney who appeared in court was duly authorized to repré
sent the parties for whom he appeared.

|
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gimilarly, in the case of In re Estate of Richmond, 1 Iil. App. 2d 310, 177 N.E.
9d 583 (1953), the court declared that “There is a presumption that an attor-
ney at law as an officer of the court, has authority to act for a client whom he
professes to represent.”

AppENDIX C. FEDERAL AND STATE CASES SUPPORTING THE REQUIREMENT THAT
PLEADINGS, NOTICES, AND OTHER PAPERS RELATED To JUDICIAL PROCEEDINGS
Be Servip UroN THE ATTORNEY OF RECORD WHoO REPRESENTS THE PARTY IN

INTEREST

Rule 83(1) of the rules of the Supreme Court of the United States provides
s follows:

2 “Whenever any pleading, motion, notice, brief or other document is required
py these rules to be served, such service may be made personally or by mail on
each adverse party. If personal, it shall consist of delivery, at the office of
counsgel of record, to counsel or a clerk therein. If by mail, it shall econsist of
depositing the same in a U.8. post office or mailbox, with a Arst-class postage
prepaid, addressed to counmsel of record at his post office address.” [Emphasis
supplied.]

%Ityﬂe 5(b) of the Federal Rules of Civil Procedure provides as follows:

«“Whenever under these rules service is required or permitted to be made upon
a party represented by an attorney, the service shall be made upon the attorney
unless service upon the party himself is ordered by the court.”

Federal Rule 5(b) is explained in 1 Barron and Holtzoff, Federal Practice
and Procedure section 203 (rules ed. 1960) as follows: “After the action has
peen commenced and the summons and complaint have been served, service of
other papers may be made on counsel. Service on counsel is not only permissible
but mandatory unless service on the party himself is ordered by the court or
unless the party is not represented by coungel,” (See Kelley's Adm’r v. Abram,
20 F. Supp. 229, 230 (E.D. Ky.1937).)

The same practice is universally followed in the State courts. Thus, 7 Am.
Jur. 2d section 119 summarizes the rule as follows: “An attorney of record in
a pending cause may accept service of papers and notices in the action and may
give any notice in the case that the client himself might give.”

A statement of the rule in a State court decision is found in Anderson v. Ander-
son, 198 S.C. 412, 18 S.E. 24 9, 10 (1941), as follows: “* * * after parties have
been brought into court and are represented by an attorney or attorneys at law,
service upon such attorney or atforneys would be deemed in legal effect service
upon the adverse parties. One of the,significant features of our whole judicial
system is that parties litigant may be, and usually are, represented by attorneys
learned ‘in the law, and these attorneys by virtue of the very name of their
office stand for and in the place of their clients.”

In Unily School of Christianity v. F.R.C., 64 F. 24 550 (D.C. Cir. 1938), a
Commission action taking away a radio station license was reversed for failure
to give due notice. In that case the rival applicant had served exceptions and
request for oral argument on the client in Kansas City, Mo., but had not served
his Washington attorney. The Commission also failed to give notice of oral argu-
ment on the exceptions. The court condemned the practice of serving the client
and not his attorney in the case.

Mr. Kearinge. The American Bar Association finds itself in agree-
ment with the objectives of S. 1758 and sections 6(b) and 6(c) of
S. 1336. We believe that the provisions thereof provide practical
means for implementation of the objectives set forth in S. 1758.

_There are a few amendments which we feel should be made to the
bill in its present form ; these proposed amendments, which are six in
number, are discussed in detail in the statement, and in addition, are
set forth verbatim in appendix A to the statement.

The statement contains a discussion of the prior bills which have
been introduced on this subject, and particularly S. 1466 which was
passed by the Senate in the last session.

The position of the American Bar Association is based upon a
fundamental principle, namely, that an attorney who has been found
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qualified to represent others before the highest conrt in his jurisdic-
tien, and who is subject to the restraints and disciplines of the legal
profession, should by that fact be accepted as qualified to represent
others before the various Federal agencies. This is the essence of oup
position. It has wide support among the rank and file of the mem-
bers of the bar throughout the country. We have heretofore discusse(
the reasoning and the justification supporting this position ; such ma-
terial was submitted to this committee at the last session of Congress
with respect to S. 1466.

We have discussed in our statement the present admission require-
ments of the four Federal agencies which have retained admission
requirernents. These agencies are the Interstate Commerce Commis-
sion, the Patent Office in patent matters, the Veterans’ Administration,
and the Treasury Department, and, more particularly, the Internal
Revenue Service.

Ouly two of these agencies maintain requirements at the present
time which we believe are substantial in nature, and these agencies are
the enly two which, as we understand it, are opposing the elimina-
tion of admission requirements at this time, name%y, the Patent Office
in patent matters, and the Treasury Department with respect to the
Internal Revenue Service.

Now, the objections of these two agencies are different in nature,

The Patent Office objects to the elimination of the requirement of
special admission for attorneys on the ground that special technical
competence should be shown by an attorney to gain admission.

The objection of the Treasury Department, the Internal Revenue
Service, is somewhat different. No technical competence is required
of an attorney who wishes admission to practice. Rather, the Treas-
ury Department wishes, in effect, to conduct its own investigation
as to the character and fitness of an attorney to practice. As Mr.
Rains pointed out yesterday in his statement, and as was pointed out
by the Treasury during last year’s hearings, the Treasury does not
have confidence in the giocal bar disciplinary bodies throughout the
country. Mr. Rains made the specific statement yesterday, if I
may quote:

Because the enforcement of ethical standards in many States is lax. beecanse
even vigilant State bars are unaware of tax fraud or violations by bar mem-
bers, and because attorneys frequently belong to the bar of more than one State,
a simple requirement of bar membership in one State by no means insures that
a bar member will be a reliable representative of taxpayers.

We believe that restrictions on practice before an agency are wrong
in principle; we have stated our reasons in detail in the foregoing
statement. We do not believe that anything which was said by any of
the gentlemen yesterday in any way negates or refutes this principle.

We have suggested a few minor amendments with respect to the
conditions of admission to practice before an agency.

One particular amendment we have suggested is in section 101(a).
It would provide that to take advantage of the provisions of this bill,
an attorney must be currently admitted to practice in the jurisdiction
or before the bar in which he maintains a business office or in which
he resides. We have suggested the addition of this provision, which
I might say was in S. 1466, in order to meet at least one of the ob-
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octions of the Treasury and others to the fact that an attorney :vhp
was admitted at one time, say, in Tennessee, and then moved to Cali-
fornia and was not admitted to the California Bar, could otherwise
gse the provisions of this legislation to practice before a Federal
qoenly.

““"%i“ have also suggested some clarifying wording with respect to
Jifferentiating between adimission to practice and an authorization
{0 appear on behalf of a client in a particular case. ' .

Tlie particular change which we wish to suggest which we think
js perhaps most significant, and with respect to which our position
Jiffers substantially from the position we took with respect thereto
during the hearings on S. 1466, is in connection with powers of at-
torney. Objections have been made by the Internal Revenue Service,
{lie Treasury Department, and many tax practitioners with respect to
the fact that they feel that the existing wording of S. 1758, as was
tlie case with the wording of S. 1446, would eliminate the right of the
fnternal Revenue Service to provide for the use of powers-of-at-
torney—in income tax and other tax matters. We feel that with re-
spect to this one position, this one point, that the contentions of the
Internal Revenue Service and the Treasury are sound, and that the
use of powers-of-attorney should be allowed to be continued. To.
effect this change and to allow the continuance of powers-of-attorney,
we have suggested a change in wording which appears at the bottom:
of page 16 of my statement; it also appears on page 30 thereof. We.
have set forth the reasons why we believe that the continued use of
powers of attorney should be allowed ; I will not go into them in detail,
asthey are set forth in the statement, beginning at page 16.

I think that summarizes briefly the position of the ABA with re-
spect to S. 1758 and the provisions of sections 6(b) and 6(c) of S.
1386. I would be happy to answer any questions that you may have
at this time.

Senator Burpick. Thank you for your fine statement. :

One question that comes to me first is, How do you meet the argu-
ment that the Patent Office raises that lawyers do not have the mechan-
ical or professional competence ?

My, KraTinge. Senator, I think there is some merit in this argu-
ment, but not as much, perhaps, as the people at the Patent Office
would have you believe. I think, first of all, we have to accept the
fact that any nonexpert attorney to whom a patent case is referred
is going to consult expert or outside counsel in connection with the
actual preparation or the drafting of the patent application itself.
I think this, as I understand the testimony which was given yester-
day, and the testimony which was given last year by Commissioner
Ladd, is the problem that they are primarily concerned with that is,
the problem of the improper drafting or the improper preparation
of an application for processing through the Patent Office. Now,
there is no question but that this does require a degree of technical
competence. But I think the same thing can be said with respect
to the lawyer who is approached, let us say, with a Customs case,
and who practices in Kansas City. The chances are that he has never
seen a Customs case before. He is going to consult and obtain ex-
pert outside counsel. : '
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Now, the second point I would make is this. Cases go from the
Patent Office, if they are appealed, to the courts. To practice before
the Customs Court or the Court of Customs and Patent Appeals, of
course, an attorney need only be admitted to the highest court in his
jurisdiction. He is going to appear before these courts without any
particular qualification other than the qualification of having been
admitted to practice in the highest court of his jurisdiction.

Then, I would make another point which I am a little reluctant to
make, but I think it should be made. That is this—I think Commis-
sioner Ladd adverted to it in his testimony on S. 1466—approximately
60 percent of the patents which are granted by the Patent Office which
are thereafter litigated are found invalid by the courts. It occurs
to us that perhaps there should be somewhat more emphasis on tlhe
legal problems or an attorney’s legal training with respect to the
processing of patent cases, and not merely on the technical aspects
or the technical preparation of applications.

Finally, we do not feel that the situation in the Patent Office is
sufficiently different than the situation with respect to, say, the Inter-
nal Revenue Service, to justify a separate set of tests and standards
to be applied to this agency alone.

Senator Burpick. Would you liken the situation to a personal
injury case where a lawyer has to familiarize himself with medical
facts and medical testimony, that you do the same thing in a patent
situation ¢

Mr. Keatinge. I think that is true. And I think, as the Senator
probably knows, most attorneys who will practice in that field spend
a great deal of time familiarizing themselves with medical technique,
they will take special courses in connection with their preparation for
trying those cases. I think you can expect, and I think 1t is reason-
able to expect, that a lawyer participating or practicing in a given
field is going to conform to the ethical standards of the profession by
- either preparing himself groperly to represent his client in that field,

or by obtalning special help to assist him in connection with a particu-
lar case in that field.

Senator Burpick. How would you deal with the argument that the

ractitioner before the field of patents practices exclusively in that
Eeld, as distinguished from a general practitioner?

Mr. Keatinge. Perhaps lg do not quite understand your point,
Senator.

Senator Burbrck. What about the argument that may be advanced
that a practitioner in a patent field is exclusively a patent lawyer, and
thereby against greater competition?

Mr. Keatinge. Senator, I think that same argument can be made
with respect to almost any field of law. I think that we know many
lawyers who are tax lawyers exclusively and practice exclusively 1n
the tax field. I think the argument could, therefore, be made that
these lawyers have a greater competence and a greater degree of spe-
cialization'in the field and therefore should have a greater degree of
preference. Now, the Treasury has not seen fit to do this. I think
the basic position we get. back to, though, is the position of the asso-
ciation that every client is entitled to be represented by the lawyer
of his choice. And if an individual has confidence in a particular
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Jawyer and wishes to have that lawyer represent him before whatever
oency it may be, whether it is here in Washington or back in my home

§
£

State of California, I think the client is entitled to be represented by

that lawyer. And I think we have to depend upon the lawyer and his

responsibility to his profession, and to his client to prepare himself
roperly to represent his client before whatever agency it may be.

Senator Burpick. And if he needs any particular technical, profes-
sional or any kind of special information, he can secure it?

Mr. KeaTinge., That is correct, sir.

Senator Burbick. Now, what have you to say about the objections
of the Internal Revenue Service ?

Mr. Kearinge. I think we have met one set of objections of the
Internal Revenue Service, as I understand it. In other words, they
have two basic objections. One is, they would like to continue their

revious admissions procedure, which 1s now set up under Treasury
Circular 230. That is one problem.
The second problem is that they would like to continue the use of
powers-of-attorney. We think with respect to powers-of-attorney,

articularly since the liberalization of their regulations in 1963 and
1964 with the cooperation of the tax section of the American Bar
Association, that this procedure should be recommended and should
be continued.

What we do object to is the first position of the Internal Revenue
Service, that is, that their special admissions procedure should be
continued.

Now, nothing in this bill will prevent the Treasury from disbarring
or disciplining or otherwise dealing with an attorney that appears
before tﬁe agency. But what the bill will do is prevent the Treasury
from continuing its special admissions procedure.

In effect, what the Treasury is saying—and I think they haye been
fairly frank about it this time in their statement—is that they do
not have confidence in the admissions procedures or the disciplinary-
procedures of the various State bar agencies. I think the difference
1s that the American Bar Association does. We feel that if the Treas-
ury has an objection to the initial admission of a particular attorney
that the matter should be referred to the disciplinary authorities of
his own State, and that the Treasury should not try to set up separate
admissions standards with respect to dealing with particular attorneys
which are different from the admission standards in the home State,
the residence of the attorney. They are the last agency which in
effect, is takin§ this position. The Patent Office’s position, as I stated,
is somewhat different; they are interested in technical competence,
they are not particularly concerned with the area of ethics.

The Treasury, on the other hand, makes no test of a lawyer for
technical competence. It is merely trying, in its admissions procedure,
to set up separate standards for character and fitness. "They are
attempting, we say, to set themselves up as a separate admissions
committee in Washington to pass upon the qualifications of attorneys.
This, we object to.

. Senator Burpick. Then it is not a question of special competence,
1t 1s a question of ethics?
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Mr. Kratince. That is exactly the question, sir. If you will look
at their application form and at Treasury Circular 230, a lawyer is
presumed by the fact of being a lawyer to be technically competent.
The area into which they inquire is whether or not his ethics are up
to the standard which they feel, the Treasury feels, should be met,
which standards may be different than the standards prescribed by
an applicant’s home State bar.

Senator Burpick. They are saying in effect that the standards set
by the bar associations in various State statutes are not adequate?

Mr. Kratinge. That is precisely what Mr. Rains said yesterday.
He feels that because the enforcement of professional standards in
many States is lax, this additional procedure is required. With this,
we emphatically disagree.

Senator Burpick. I think I find myself in agreement with you.

Mr. Keatinge. Thank you, sir.

Senator Burnrck. That isall T have.

Mr. FensterwaLp. I have no questions. ‘

Mr. Benjamin, if we make—I do not know if other questions will
occur—we would like to be able to possibly ask you questions before
the conclusion of the hearing if a point arises. :

Mr. Bengamin. I would be delighted. And may I look over this
testimony of mine and see if T should have said something that I did
not, may I be permitted to do that?

Mr. FenstErwaLp, Certainly, if time permits.

Senator Burpick. The next witness will be Mr. Eugene Patterson.

STATEMENT OF EUGENE PATTERSON, EDITOR, ATLANTA
CONSTITUTION |

Mr. Parrerson. Mr. Chairman, my name is Eugene Patterson. I
am the editor of the Atlanta Constitution in Atlanta, Ga. I am ap-
pearing today as chairman of the Freedom of Information Committee
of the American Society of Newspaper Editors, for the purpose of
supporting and recommending favorable consideration of S. 1160
a?d section 3 of S. 1336, to amend the Administrative Procedure Act
of 1946.

Surely it is time to make a decision on the issue here involved—
time to turn around a negative law that encourages withholding of
fact, and to make of it an affirmative law that encourages sharing of
fact with the people.

Surely it is time to open the doors of Government except for those
properly closed, instead of going on with a policy that sweepingly
authorizes closing of doors except for the ones pried open.

T do not believe the Congress meant to authorize withholding of
information from the people when it passed the Administrative Pro-
cedure Act of 1946, but, instead, intended to encourage its availability.
The then chairman of the Judiciary Committee, Senator McCarran,
said as much when he reported the bill to the Senate. He made the
following statement with respect to section 3, entitled “Public
Information”: ’ ‘ :

The section has been drawn upon the theory that administrative operations
and procedures are public property which the general public, rather than 2
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few specialists or lobbyists, is entitled to know or to have the ready means of
knowing with definiteness and assurance.

Yet the years have shown that this title to knowledge, which Con-
oress sought to convey to the people, is not a clear title at all, but a
deed so flawed that neither the people nor the agencies of Government
who serve them can converse with any definiteness or assurance.

Properly or not, agencies are encouraged to withhold information
on workings of the Government.

Unarmed with clear law and unable to know what to ask, the public
stands barehanded and quite often blind before its Government.

I submit that this is not a very good idea in our democratic society,
which depends for its guidance on a free people well informed.

I cannot believe the people of the country, the agencies of their
Government, or the Congress that makes their law, are satisfied with
this curious misplacement of emphasis in a statute well meant.

Section 3 of the Administrative Procedure Act says, of course, that
save as otherwise required by statute “matters of official record shall
in accordance with published rule be made available.”

But, say the law’s exceptions, they need not be made available if
they require secrecy “in the public Interest * * *” or if they relate
solely to the “internal management of an agency * * *” or if someone
decides to withhold them “for good cause found.” That last one could
clap a lid on just about anybody’s out-tray. .

It was such open endeg exceptions and qualifications as these that
enabled agencies—in the words of the American Law Section of the
Library of Congress—‘“to assert the power to withhold practically all
the information they did not see fit to disclose.”

So there it is. A law designed to open up matters of public record
to the people became instead a Government authorization and encour-
agement to withhold them.

Spread across the record of these years are the examples of un-
justified secrecy that resulted when agencies, sitting as judges and
juries over their own decisions, commenced under the law to search
their own inclinations for “good cause” to withhold information, and
of course were able to find it.

Those examples from the past need no repetition here; those of the
future will be reported. But in a real sense the larger significance of
the presently unsatisfactory law lies not in specific incident but in a
general state of mind. '

Vermont Royster, editor of the Wall Street Journal and current
president of the American Society of Newspaper Editors, summed up
the thing quite clearly. Hesaid:

Practically nobody in the Government ever rears back and announces to a
reporter that he ean’'t have certain information because of the Administrative
Procedure Act. When reporters don’t get it, there is mostly no reason given at
all. The real case against the Administrative Procedure Act * * * comes from the
influence of the law on Government officials,

In other words, Mr. Royster continued :

Any Government official talking to a reporter has hanging over his head the risk
that if he tells the reporter anything which his superiors later object to, he may
be subjected not just to a bawling out but to some sort of reprisal under the law.
In short, the official risks becoming a law violator and this is naturally going to
make him much more close mouthed than he might otherwise be.
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Mr. Royster has there described the state of mind to which I attach
principal significance. I am not among those who make a pastime
of denigrating all public officials; I rather admire most of them despite
the headknockings that any newspaperman must have with them
continuously in search of the news, good and bad, and in scrutiny of
the officials, good and otherwise. So I am not here imputing a gen-
eral or deliberate arrogance to them, nor do I lack faith in their
dedication to the democratic ideal of a freely informed people. On
the contrary, I wish to invite an examination of the uncertain posi-
tion the present law has put these people in.

W"oulg any member of this committee be encouraged, if he were
an agency official, to make all possible matters of public record avail-
able to the people if his release of the information stood always liable—
under the law—to be subjectively adjudged wrong by a superior who
might feel it could have been withheld “for good cause found”? Or
would that catchall summons to secrecy instead encourage him to play
safe through silence, say as little as possible to the public about what
his agency was doing, and put the people’s right to receive knowledge
second to ﬁis own boundless authority to withhold it ?

The latter would be the prudent course for any official, of course.
That is why the law does not encourage him to inform, but instead
encourages him to withhold.  What the people don’t know won’t hurt
him. So the people are the losers in this discoura,gin% inner struggle
of the silent Eovernment official. They will go on losing—without
really knowing how much they are losing because they cannot know
how much information is being withheld from them—until the Con-

ress acts to amend this faulty law. And I emphasize my belief that
1t is nothing less important than a pervasive state of mind, shaping
our National Government, that we are dealing with here.

The amendments embodied in the legislation now before the com-
mittee would, in my judgement, relieve Government officials of much
" uncertainty and vulnerability while at the same time serving the peo-
ple’s growing need for knowledge at a time of multiplying growth
in Government and its complexity.

The legislation before you would give Government officials a clear
statement of information they are to regard as confidential, while
giving the public an enforcible right of access to information they
properly should have.

It contains three essentials of sound policy: First, it affirmatively
establishes the public’s right to fullest possible knowledge of the
workings of their Government ; second, it specifies with relative clar-
ity the exceptions that can guide and justify Government officials in
the legal withholding of sensitive information, reducing the ambiguity
they now labor under, and third, it provides for court action to require
compliance in what I would expect to be those relatively rare instances
of actionable denial and legal challenge. Under the prospect of
judicial review, however, the main burden would pass to the shoulders
upon which it should rest—those of Government agencies—to justify
their withholding of information, instead of weighing any longer on
the American public to prove it has a right to information the agencies
alone may choose to withhold. ,

Surely this benign change of emphasis would slow down the thump
of rubber stamps now classifying nonsensitive information in Gov-
ernment. Before the stamp is in%ed the official would have to think:

iy
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«Can I justify this?” Whereas under present law he can ink and
thump, ink and thump, knowing he can justify secrecy for one “good
cause found” or another. So the law is presently encouraging him to
suppress information. The amendment would encourage him to 5:10'
the opposite, except of course for specific and stated cause under its
provisions. And surely, with the Government enlarging, the public
should expect a widening latitude for inquiry into what 1t 1s doing,
instead of leaving to the Government a widening latitude for with-
holding answers to valid and answerable inquiry. _ )

For many reasons I respectfully urge favorable consideration of
the amendments before you. But foremost is my belief that this
legislation would effect a fundamental correction and improvement
in the state of mind in Government, encouraging officials to inform a
needful public as fully as they can, and no longer discouraging them
from szfiﬁg that affirmative effort because of the looseness and am-
biguity in the present law.

Thank you.

Senator Burbick. Thank you for your very, very fine statement.

Mr. Fexsterwarp. I wonder if I might ask a question, Mr.
Patterson ¢ T

Mr. PaTTERSON. Yes, sir.

Mr. FeNsTERWALD. Mr. Patterson, you have characterized the pres-
ent law pretty much as a withholding rather than a freedom of in-
formation statute. Do you think we would be better off with no
section at all than the present law ?

Mr. ParrersoN. I haven’t given that full thought. It seems to me
that it would be a step backward to give up the effort that we are now
undertaking to spell out the public’s right to access and simply clear
the decks because our first effort—I would much prefer and urge the
Congress to continue in the direction it started and simply perfect
the flaws in the present law. .

Mr. FensterwaLD. Do you understand the intense olaoposition to
this proposal from practically every Government agency ?

Mr. ParrersoN. 1 am aware of that opposition.

Mr. FenstERwaLD. Up to this time the opposition has been success-
ful. And I would in my own mind think that since the present law
encourages withholding rather than encourages granting of public
information, it might be better just to get rid of it.

But to answer my question, you thought it would be better to go
forward than backward. And I certainly can see your argument in
that direction.

I also would like to join the chairman in thanking you for the ex-
tremely thoughtful and helpful statement you have presented. You
have very kindly come here today on behalf of the editors to present
your views to us. -

(The following was received for the record :)

TaE ATLANTA CONSTITUTION,
Atlanta, Ga., May 28, 1965.
Mr. BERNARD FENSTERWALD, JT.,
City Counsel, Subcommitiee on Government Operations, Senate Office Building,
Washingiton, D.C. ,

Dear Bup: Thanks for sending me the attached transcript. It has my ap-
méc()lval. I would, however, like fo supplement my statement with the following
addition:
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“During the course of the Senate hearings on amendments to the Administra-
tive Procedure Act, the question was raised if it would be desirable to repeal the
so-called publie information section, insofar as it is presently a withholding,

rather than a freedom of information, statute.
It is my understanding that the House subcommittee looking into this same

question has determined that, although section 3 is legally applicable to all
agencies and departments in the Federal Government, in fact many agencies feel
it is not so applicable. There appears to be considerable confusion as to whether
this so-called public information section could be extended to apply to all the

execntive branch.
“In order to eliminate this confusion, it is our suggestion that any freedom of

information or public records bill be incorporated in the housekeeping statute
instead (5 U.S.C. 22). Of course, there should be some cross-reference to the

housekeeping statute in the Administrative Procedure Aect.”
Sincerely yours,
TuGENE PATTERSON.
Mr. FenstERwALD. The next witness is Dr. B. R. Stanerson, deputy
executive secretary of the American Chemical Society.

STATEMENT OF B. R. STANERSON, DEPUTY EXECUTIVE SECRETARY,
AMERICAN CHEMICAL SOCIETY

Mr. Stanerson. Mr. Senator, my name is B. R. Stanerson. I am
deputy executive secretary of the American Chemical Society. I have
a statement by Dr. Charles C. Price, president of the American
Chemical Society. Dr. Price was in town yesterday to present his
views on the pending legislation but couldn’t return today. He is head
of the Chemistry Department of the University of Pennsylvania and

had to be back in Philadelphia.
We are sorry, of course, that he couldn’t stay over.
Senator Burpick. Would you like to have his statement included

in the record?
Mr. Stanerson. That is what I was going to suggest. You may

want to put it in the record, and I can summarize it, or read it, if you

prefer. ‘ .
Senator Burpicx. We will do both. Without objection, we will

include the full text in the record, and you may summarize it.
(The statement referred to is as follows:)

STATEMENT BY THE AMERICAN CHEMICAL SOCIETY

The American Chemical Society is grateful for the opportunity to present its
views on these legislative proposals, principally on the first two bills which
would permit any person who is a member iu good standing of the highest
bar of any court of any State, possession, territory, Commonwealth, or the
Distriet of Columbia, to represent others before any Federal agency.

- Under the provisions of its national charter granted by the 75th Coengress
in 1937, the society has a responsibility to foster the public welfare and fo aid
the development of our country’s resources. Three of the objects through which
it strives to carry out its funection are as follows :
To encourage in the broadest and most liberal manner the advancement
of chemigtry in all its branches;
To promote research in chemical science and industry; and
To increase the diffusion of chemieal knowledge.

It is by reason of its interest in the advancement of science and its sens¢
of respousibility for safeguarding the public good that the society svishes t0
comment upon the bills in question. Specifically, we address ourselves to the
implications of this legislation for the patent activities of the U.S. Patent

- Office,
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PRESENT REQUIREMENTS FOR PATENT ATTORNEYS OR AGENTS

Current Patent Office regulations provide that, to practice before the Patent
Office, a person must establish that “he is of good moral character and of
good repute and possessed of the legal and scientific and technical qualifications
necessary to enable him to render applicants for patents valuable service and is
otherwise competent to advise and assist them in the preparation and prosecu-
tion of their applications before the Patent Office.” (HEmphasis supplied.)

The “scientific and technical qualifications” required for effective Patent
Office practice require a different type of academic training and specialization
from that characteristic of, or even appropriate to, the majority of lawyers.
The present Patent Office registration procedure screens this background, thereby
protecting the public by imposing standards of scientific and technical com-
petency that neither the public nor perhaps even an attorney himself may know
are desirable. On past occasion, the Patent Commissioner has testified as to
how the public interest and inventors themselves suffer when this screening
mechanism is suspended, either by legislative action or by administrative policy.

In 1964, nearly 93,000 new U.S. patent applications, including designs, were
filed. Further, there is a large backlog of pending applications., This means
that a substantial number of persons are constantly in contact, through patent
solicitors, with the Patent Office. Under present practice, patenf applicants
are assured that anyone who is a registered member of the Patent Office bar
has met rigorous scientific and technical tests and standards. ‘

THE PROPOSED LEGISLATION

All of the bills under discussion would continue to permit present practitioners:
before the Patent Office bar fo represent inventors in the handling of patent,
applications and allied matters. 8. 1758 and 8. 1336, however, would grant
authorization to another larger group to do so as well; namely, attorneys who
are members of the bar of the highest courts of the land. Importantly, such
individuals would not need to demonstrate competency in technological matters:
and thus would void the screening process which had been held to be 8o im-
portant to the success of the U.S. patent system. It is this aspect that disturbs
us.

THE SOCIETY'S INVOLVEMENT

Nearly two-thirds of the American Chemical Society’s 100,000 members are
engaged in scientific research, and many of these have been issued U.8. patents.
A survey of the 13 members of our board of directors in 1964, for example, re-
vegled that they bad been granted 149 patents since 1930. Lending further
force to this observation are statistics released by the Patent Office which
show that chemical patents have accounted for some 21 or 22 percent of the
total of all U.S. patents issued since 1961. To transform chemical inventions
into chemjical patents requires technically trained patent solicitors. The same
is true, we are sure, of inventions in other scienfific and engineering fields
as well.

Members of the chemical profession have long had an interest in patents as
scientific literature. The Chemical Abstracts Service of the American Chemical
Society, for example, identifies, abstracts, and indexes virtually all new chemical
patents published throughout the world. It is the prime source of such informa-
tion for the world’s scientists. The extent of these activities testifies to the
usefulness of patents as records of chemical advance, as teachings of chemical
technology, and as publications of scientific value. It is important that the
scientific standard of chemical patents as scientific literature be maintained
at its present high level.

THE SOCIETY’S POSITION

Our concern is from three separate viewpoints: (1) the interest of inventors:
seeking representation before the Patent Office in the preparation and prosecu-
tion of patent applications; (2) the interest of the scientific public seeking
fechnical and scientific information from the patent literature, and (3) the
interest of the general public, which ultimately benefits from the discoveries of
inventors. .

We believe that for optimum service to inventors, the scientific public, and
eventually the general public it is essential that those persons who are in the

o
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direct line of assisting inventors in their dealings with the Patent Office should
be reguired to meet certain standards of technical training and competence in
keeping with the technical nature of the subject matter of patents. Such stand-
ards are required of the patent examinpers employed by the Patent Office ang
are at present required of patent practitioners retained by inventors. We be-
lieve that the public interest would not be served by a change in the present
arrangement, as is contemplated in 8. 1758 and 8. 1336, since conceivably some
inventions might not be available for commercial development and public use
because of inadequate representation before the Patent Office. We believe also
that such a change could work to the eventual detriment of the patent system.

Further, we do not believe that the legal profession would benefit; the scru-
pulous general attorney would not find his clientele enlarged, but undoubtedly
would continue to refer patent cases to specialists.

PROPOSED AMENDMENT TO 8. 1758 ET AL,

. In urging that the Judiciary Committee reexamine the potential impact of
S. 1758 and like legisiation, we suggest specifically that an amendment be added
to permit the continued imposition of special qualifications for those who prae-
tice in patent matters before the Patent Office. This could be accomplished
by inserting the words “other than the Patent Office” following the word
“agency” in line 7 of 8. 1758, for example. This type of wording was included
in 8, 318, a similar bill introduced in the 88th Congress.

While we can appreciate a reluctance to segregate one Federal agency from
comprehensive legislation of the type now under study, we feel the potential
impact on our country’s science-related activities could be sufficiently serious
to urge this exclusion. In addition, we believe there is a historical precedent for
such action. : ,

As an alternate, Senator Ervin’s bill, 8. 1879, does not propose any broadening
©of present policies regarding agency practice by attorneys or other qualified
individuals. This aspect of his bill thus would merit the society’s endorsement.

Thank you for the opportunity to present these views.

Dr. Cearres C, PrIcg, President,

Mr. Sraxerson. The principal bills we are concerned. with are S,
1758 -and -S. 1336. We address ourselvesto the implications of this
legislation for the present activities of the U.S. Patent Office.

T think, as you know, the current regulations provide that to prac-
tice before the Patent Office a person must establish that “he is of
good moral character and good repute and possessed of the legal and
scientific and technical qualifications necessary to enable him to render
applicants for patents valuable service, and he is otherwise competent
to advise and assist in the preparation and prosecution of their appli-
cations before the Patent Office.”

S. 1758 and 1336, however, would grant authority to another and
larger group, namely, the attorneys who are members of the bars of
the highest courts of the land to do so. Such individuals would not
need to demonstrate competence in technical matters. And this would
void the present process which has been held to be so important to
the success of the U.S. patent system. It is this aspect that disturbs
us.
And we are concerned about this from three points of view: the
interest of inventors seeking representation before the Patent Office
in the preparation and prosecution of patent applications; the interest
.of the scientific public seeking technical and scientific information
from the patent literature ; and the interest of the general public, which
ultimately benefits from discoveries of inventors. '

Briefly, what it amounts to is that we take a somewhat different
stand than Mr. Keatinge, who was up here a little while ago, in that
we think this specialization that is required by the Patent Office 1
important in representing the inventors. Otherwise the patent appl-
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cations will be poorly prepared, the Patent Office will become further
pehind in its work than it is now, and inventors and the general
public would eventually suffer. This, of course, could be very easily
overcome by simply exempting the Patent Office from the group that
are included in this legislation. ; , ,

In other words, in 1758, for instance, if you just inserted the words
“other than the Patent Office” in one place, the modifications in the
amendment would be satisfactory to Dr. Price and his colleagues in
the American Chemical Society. A

Mr. Fensterwarp. Can you speculate on the reason why the patent
bar has never come up and testified in favor of an exemption ?

Mr. Stanerson. Well, I don’t know for sure; I don’t understand
why it hasn’t been done. I know a number of people at the Patent
Office, quite a number, as a matter of fact, personally. And I know
that these people agree with the stand. Why they don’t testify—
it must be a matter of a political nature that I don’t understand.

Mr. Fensterwarp. The only reason I ask 1s 2 years ago I invited
them to testify, because I felt if there was a serious problem with re-
spect to patent law the patent bar would come and testify. To my
surprise, they did not, and they did not indicate any position since.
And it just seems to me that almost every field in the law is becoming
highly technical. Certainly the Internal Revenue Code is highly tech-
nical, and the Food and Drug is highly technical. Could you tell us in
what respect you think that patent law is any different from any other
phase of the law? ‘

Mr. StanersoN. Yes, very definitely. The patents themselves in-
volve science and technology almost without exception. And in order
to represent a client in connection with these it seems obvious that one
should know something about the science and technology involved.
It isn’t only law, it is law superimposed on science and technology.
And one must understand both of these. This basically is the problem.

Now, it is true that the general attorney who would go to the spe-
cialist and obtain assistance as explained by Mr. Keatinge could prob-
ably do quite satisfactorily if he did this and followed through, but it
seems it would involve an unnecessary intermediary.

Secondly, I have a feeling that some will not do this, and it will onl
complicate the nature of the applications, they will be poorly prepared.
In fact, I saw some place not Jong ago that the Patent Office has the
privilefe of waiving this requirement in certain cases if they want to.
In so doing there was something like 30 applications presented, and
only two of them eventually were grocessed by these people who were
not members of the patent bar. This indicates that a relatively small
proportion of them really are processed properly by people who are not
adequately prepared.

~Another way of looking at it is this. Approximately, as I under-
stand it, a third of those who apply for the special bar at the Patent
Office do not pass the first time. These are people that think they know
enough to handle the situation, and the Patent Office does not think
they do. Now, if it were thrown open to the general practitioners, they
would not even have to bone up as much as this third who have already
been refused practice, and they would still be able to go ahead.

Senator Buroick. Mr, Stanerson, as long as you have mentioned.
percentages, I thought you would like to comment on the statement
made by a previous witness this morning, who stated that 60 percent



e

138 ADMINISTRATIVE. PROCEDURE ACT

of the patents granted were ultimately held invalid by the courts.
First, is that correct ? ,

And, second, do you have a comment to make ?

Mr. StanersoN. I have never seen that figure before, but I have no
reason to doubt it. It could well be. But certainly you wouldn’t ex-
pect it to improve. The chances are it would be greater if

Senator Burpick. That is the question before us.

Mr. StanersoN. I think the people who are practicing are by and
large attorneys as well as patents agents.

Mr. FenstERwALD. Has it occurred to you that part of the difficulty
might be in the archaic nature of the procedures at the Patent Office,
other than the competency of the people who are trying to work there?

Mr. Stanerson. This is a different matter, of course. There are
many 1n our society who believe that there should be a very sizable
reorganization of the system in order to eliminate the long delays in

processing patents. But this is a completely different area than this

pending legislation, as I understand it.

Mr. FexsterwaLp. I wonder if these are not intimately connected.
As long as the Patent Office and the practitioners have what amounts
to a monopoly, are you not liable to get much pressure for change,
whereas if all qualified attorneys were permitted to practice before
the Patent Office, wouldn’t there be much more likelihood for a change,
pressure for a change? ' ‘ '

Mr. Stanerson. I don’t see that that would help. It seems to me
that would complicate the matters. If a greater number of people
attempted to process patents, and some of them not as capable as they
should be, this would complicate rather than improve matters, I
believe, simply on the basis that, as I understand it, the main difficulty
in the Patent Office is a matter of manpower. Certainly if you add
more input to the Patent Office and have no more personnel to handle
what they are receiving, it isn’t going to improve the situation.

Mr. FensTeErRWALD. You don’t think that a breath of fresh air in
the form of nonpatent lawyers working in the Patent Office might stir
up a little bit of pressure for a change in the system?

Mr. Stanerson. Well, I don’t believe that there is that kind of
monopoly, frankly. Bear in mind that they are largely attorneys
now who are practicing before the Patent Office. There are rela-
tively few nonattorneys. There are a few, of course.

Mr. Fensterwarp. These attorneys are *genera,llgr those who spe-
cialize almost exclusively in patent laws, are they not*

Mr. Staxerson. That is right. :

Mr. FensterwALD. Those are all the questions I have.

Senator Burprck. Thank you.

Mr. Staxerson. Thank you very much.

Senator Burpick. Prof. Kenneth Culp Davis, professor of law,

University of Chicago.

STATEMENT OF KENNETH CULP DAVIS, PROFESSOR OF LAW,
UNIVERSITY OF CHICAGO

Mr. Davis. Mr. Chairman, I should like to begin with some com-
ments about the statement by the American Bar Association this

morning.

bt .
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The most astounding position that the bar association takes is at
sage 16 of the mimeographed statement in which there is objection
to the right to be represented by counsel in the degree that is provided
for in section 6 of S. 1336. The second sentence of section 6 of S. 1336

Every party shall be aecorded the right to appear in person or by or with
counsel or duly qualified representative in any agency proceeding or investigation.

The bar association recommends that the words “or investigation”
be stricken. That would mean that an administrative agency can in-
terrogate an individual in an investigation and deny him the right to
be accompanied by, represented, and advised by counsel.

It seems to me that the position of the bar association is backwards.
It seems to me that the provision of section 6(a) is a good one, and
ought to be preserved. : :

The bar association gives no reason for striking these words. It is
interesting to point out that the whole temper of the times is one of
increasing, not decreasing, the right to be represented by counsel.

The Supreme Court in such cases as the Fscobedo case and the M al-
lory case protects the right of the person who is investigated by
criminal law enforcement officers to be represented by counsel.

It is interesting to me to look at the definitions in this bill and to
observe that a Federal police officer of any kind is an administrative
agency within the meaning of section 2. The bar association wants
to move in the opposite direction from the direction in which the
Supreme Court of the United States is moving on this subject.

Now, another position that Mr. Benjamin has taken this morning
isin favor of excluding from section 4 an exception to a rule. It seems
to me that logically rulemaking includes the creation of rules, the
proliferation of rules, adding to the rules, and subtracting from the
rules. It seems to me that there is every reason why the present draft
ought to be continued. I think he is simply mistaken when he says
that the procedure that should be followed for making an exception
to a rule should be what he calls “adjudicatory procedure.” I don’t
know what he means by “adjudicatory procedure.” I doubt if we have
any such thing. ,

There are two kinds of procedures that are used in courts. aside
from conferences in the judge’s chambers. One procedure is that of
trial. The other procedure is that of argument. It seems to me
that the elements about procedure need to be straightened out in these
proceedings, as I was inclined to recommend last year.

We have difficulty as a matter of terminology here. Does Mr. Ben-
jamin mean that on the question whether or not an exception should
be made to a rule that we ought to have a trial procedure? If he
does, I would strongly object. Trial procedure is designed for re-
solving issues of fact. A trial procedure is no good for any other pur-

‘pose. The right procedure for dealing with questions of policy or
questions of law or questions of how discretion should be exercised
is the procedure of argument, either written or oral or both.

If the question is whether a rule should be amended to provide an
exception, the proper procedure is argument, unless it happens that
some specific issue of fact arises, and then it may be appropriate to
designate that issue for a little trial procedure.

49-772—65——10
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I think that the provision in section 4 in its present form is en-
tirely satisfactory, and is based upon understanding. I should regret
very much to see it changed.

Now, Mr. Benjamin objects to definitions of “order,” “opinion,” and
“adjudication.” These definitions in the present bill are based upon
what I said last year. I think these definitions are good definitions,
they are entirely satisfactory. He says that the definition of “adjudi-
cation”—he misstates it as a definition of “adjudicatory procedure,”
but there isn’t anything of that kind in this bill, that terminology 1s
not used at all; it is a definition of “adjudication.” The definition of
“adjudication” seems to me to be a great gain, because too much is
included in the old definition and a great deal of confusion has devel-
oped as a result of that.

He gives no reason for saying it is not sufficiently inclusive. He
gives no illustration of something that is excluded.

I know of nothing that is excluded that should be included. Tt
seems to me we ought to continue the definition of “adjudication” as
in the present bill.

Now, he also says that the definition of “opinion” ought to come out.
It is very interesting to me that he doesn’t give any reason for that.
I don’t see why he asserts his position without any reason. It seems
to me that the definition of “opinion” is a good one, although I would
make one very slight change in it. The definition in section 2(d)
says—

“opinion” means the statement of reasons, findings of fact, and conclusions of
law, upon all the material issues of fact, law or discretion presented on the
record, issued in explanation or support of an order.

The change I would recommend is deletion of the words “presented
on the record.”” Ninty-nine percent of all orders, and more than
ninety-nine percent, are issued without hearings with a determination
on the record. We ought to provide for the 99 percent plus, not
merely for thé 1 percent or fewer. '

Now, he does say, apart from deleting it, that the definition is in-
adequate, and he gives an illustration this time. He says that the
definition of “opinion’” is not appropriate in section 3(g) (A)y. If
you look at section 3(b) (A) you find this: “Every agency shall, in ac-
cordance with published rules, make available for public inspection
and copying all final opinions.”

It seems that “opinion” as defined in section 2(d) fits perfectly the
purpose of section 3(b)(A). This is a good illustration of why the
definition of “opinion” is a good definition of “opinion.” What we
have today is a tremendous number of opinions and adjudications
which are not open to public inspection. We have a tremendous
amount of secret law throughout the agencies of the Government.

I will come back to that in a2 moment. ,

~ Another position that Mr. Benjamin takes has to do with subpenas.
He said that he would limit section 6 (a) to what he calls formal agjudi-
cations under section 5(a). Why should it be so limited? He doesn’t
state any reasons. I am of the opinion that whenever the party is in
an adjudication of any kind and he needs to compel the production of
evidence, and the agency has authority to compel the production of
evidence, the party ought to be allowed to ask the agency to issue &

B -



ADMINISTRATIVE PROCEDURE ACT 141

subpena. I see no reason to limit the use of subpenas to cases in which
the hearings are required by law to be determined on the record after
opportunity for agency hearing. The subpena power extends to all
adjudications, in fact 1t extends beyond adjudications. The parties
should be allowed to use it as in the present bill.

Mr. Benjamin advocates changing the provision on standing in
section 10(a). I think that the provision of section 10(a) is perhaps
the greatest gain that is made in this entire bill. The provision is a
very simple one. Any person adversely affected in fact shall have
standing, it says. This is as it should be.

Now, he is making the egregious statement that the courts do not
use the language “in fact,” at least he says so far as the American Bar.
Association knows. I wish he would look at the opinions of the courts.
He will find in a very large portion of all judicial opinions dealing
with standing the language, “in fact,” which stems, of course, from
the Senate and House committee reports in 1946 at the time the Admin-
istrative Procedure Act was adopted.

If he would like an example for the use of the terminology “in fact,”
T would cite the latest Supreme Court decision of any significance on
the subject of standing, Bantam Books v. Sullivan (370 U.S., 58,
1963), in which the Court held that the plaintiffs had standing because,
in the words of the Court, “they have in fact suffered a palpable
injury.” S e ) o

?l‘hgt is the language of the Supreme Court of the United States in
the latest case on the subject of standing. It is good language; it isa
good decision. This bill is completely in accord with that decision. I
recommend that the bill be left as it is on the subject of standing.

Senator. Burpick. Professoriavis, I would like to ask you a ques-
tion' at this point:

Mr. Davis. Yes.

Senator Burpick. Would an issue be raised in the case where an ad-
ministrative officer had discretion? Let’s take, for example, an appli- -
cation for a radio license, the party that didn’t receive the license;
would he have standing in court, where the administrator had dis-
cretion ?

Mr. Davis. Pardon? ‘

Senator Burbick. Suppose A and B applied for a radio station
license in one town, and only one can be granted; A gets it and B
doesn’t; can B sue under this?

Mr. Davis. Any applicant who applies for a license that is denied
has always had standing under the law, and that is quite clear.

Senator Burpick. In other words, then, a lot of these administra-
tive agencies, whether they be agencies concerned with granting radio
licenses, or granting loans, in any of these areas which involve dis-
cretion on the part of the administrator there would be a basis for suit
by the unsuccessful party ?

Mr. Davis. Yes, the unsuccessful party who applies for what is
technically a license under this act is entitled to go to court and get
judicial review. This does not mean that the court will substitute its
judgment for that of the agency on the question of whether he should
get the license, it means that there will be review in accordance with
the scope of the review that is outlined in section 10(e) of the Adminis-
trative Procedure Act, which is preserved in this bill.
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Senator Burpick. Of course, with the discretion the losing party
would have to prove abuse of discretion, but there would still be stand-
ing for suit or appeal?

Mr. Davis. Yes. In order to prevail under the abuse of discretion
provision he would have to prove, in the words of the statute, that the
action is “arbitrary, capricious or an abuse of discretion.”

Senator Burpick. In many of these administrative agencies there
are literally hundreds of decisions made based upon discretion.

Mr. Davis. There certainly are. In fact, I think you could substi-
tute millions for hundreds.

Senator Burpick. I will use your word, “millions.” And under
this language, and under your interpretation of the language, all could
be subject to review ? -

Mr. Davis. I am talking about what the law is today, what it has
‘been since 1946, what it was before 1946, and what it will continue
to be after this bill is enacted, if it is.

Senator Burpick. Well, there is a slight difference. I notice in
the present law it says “any person suffering legal wrong because of
an agency action.” ' :

Mr. Davis. But there is an “or” following that, “or’-—read the rest
of the provision. ' : ,

Senator Burpick. “Oradversely affected.”

Mr. Davis. Yes.

Senator Burbick. You just add another “or” in the present bill.

Mr. Davis. Yes. Except that the provision “adversely affected”
in the present bill is not cluttered by an ambiguity. The words are
“adversely affected or aggrieved within the meaning of any relevant
statute.” The question is whether the words “within the meaning of
any relevant statute” go back and modify “adversely affected.” Itis
because of this ambiguity that I have recommended that we delete
the term “aggrieved,” because the term “aggrieved’ has the same mean-
ing as “adversely affected.” o

Let’s get rid of ambiguity and clarify-it and simply say “adversely
affected in fact,” and stop there. That means that the person who 1s
adversely affected in fact will have standing to get review of admin-
istrative action which is otherwise judicially reviewable. This will be
substantially what most of the courts are now holding. But some of
the courts are confused on the subject. I think that the revision in the
present bill will get rid of the confusion, it will clarify, it will be a
substantial gain. It will be, T think, an enactment in the statute of
what we already have in the legislative history of the Administrative
Procedure Act. Sothat there will be no change in the fundamental-——

Senator Burpick. What would be your opinion of the following
language: “Any person suffering legal wrong as a result of any agency
action, and adversely affected,” leaving out i%le “or aggrieved”?

Mr. Davis. I wouldn’t want to put in the word “and,” because that
would mean that he has to suffer legal wrong, which is the other side
of legal right. And the law is and has long been that something short
of a legal right may suffice for standing. Always one who has a legal
right has standing, or one upon whom a legal wrong is inflicted has
standing. That is clear. But in addition, one who has no legal right
but may have only a privilege, or be adversely affected in fact, may be
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entitled to go to court under the present law and under the law as it
would beif this bill were enacted.

Senator Burpick. Professor, I follow you to a degree, but I don’t
see ho'wd you could go to a court and get redress if you haven’t been
wronged.

Mrg Davis. Well, T will give you an example. I will take the
Sanders case in the Supreme Court of the United States. This is one
of the cornerstones of our standing law. In Dubuque, Towa, there
was one radio station. An applicant sought a second radio station
in Dubuque. The Commission granted the application. The first
station would thereby be affected by new competition. It thought
that the grant of the application was illegal under the Communica-
tions Act. It sought to challenge. Omne question was whether the
existing station had any legal right to be free from compeition. The
clear holding on that was that it has no legal right.

Then the question was, even though it had no legal right, if it is
adversely affected in fact, does it have standing to challenge what it
alleges to be the illegal action of the Commission ?

The answer that the Supreme Court of the United States gave to
that question was, “Yes,” without a legal right the station had stand-
ing because it was illegally affected in fact. .

-Now, I suppose if I could take the time that I could give you a hun-
dred other such illustrations. The books are full of them.

Senator Burpick. Would you supply that last citation for the rec-
ord?

Mr. Davis. The Sanders case, yes, I could give it to you almost im-
mediately.

Senator Burpick. The staff tells me it is in your casebook.

Mr. Davis. Federal Communications Commission v. Sanders
Brothers Radio Stotion, 309 U.S., 470, 1940. It ‘s a cornerstone case
of the law on standing; in fact, along with this recent Bantam Books
case I would say it is the most important case on the subject of stand-
ing in the Supreme Court. ’

Senator BURDICE. You may proceed. ,

Mr. Davis. Now, I should like to come to my section-by-section
cornmentary on this bill.

I am strongly in favor of the purpose behind section 3. I doubt if
any need in the whole area of administrative law and procedure is
greater than the need for opening up Government information.

However, I would distinguish two things. One is the “law” that
affects people. The other is the “records” in the files of agencies.

I think we cannot compromise on the first of these. All law that
affects any private person should be open to public inspection. I am
talking about law, just law, not records. The fact is today in the
U.S. Government that nearly all agencies have, in some degree, systems
of secret law. That is a serious evil, and it deserves the attention of
the Congress of the United States, in my opinion.

Mr. Fensterwarp. Mr. Davis, when did you discover this fact?

Mr. Davis. Mr. Fensterwald, frankly, T have worked in the field of
administrative law as a specialist for between 25 and 30 years. And
it is only in the last 2 or 8 years that I have become acutely conscious
of this problem. I am a little ashamed of myself that I didn’t under-
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stand it at an earlier time. I can remember the report of the Franks
committee in England which talked about openness. And I coasted
right over that without understanding how much significance there is
in the need for openness for making administrative decisions. By
openness is meant that the nature of the decision ought to be know-
able, not merely by those who are affected by the decision, but by
others who are potential critics.

During the last year I have been devoting my efforts in administra-
tive law to the problem of discretion, which is exercised without hear-
ing safeguards and without the practical potentiality of judicial re-
view. That we have to have such a phenomenon as discretionary

ower which is unprotected by hearing safeguards and unprotected

y judicial review seems to me unfortunately quite clear. 1 know no
way that we can get the Government’s business done unless we have
this kind of discretionary power.

But then we have the problem, what can we do to keep it under
control? What can we do to protect against human frailties? How
do we minimize arbitrary and capricious action if we can’t have
judicial review and we can’t -have the safeguards of a hearing?

Well, I have prepared a list of 18 ways—it is too long a list to ex-
plain. And I am not going to present that now.

Senator Buroicr. Professor Davis, I have enjoyed this very much.
You have talked about capriciousness and harassment, and so forth.
And thisis a question of academic argument now. Isn’tit also possible
that out of appeals or review there might be capriciousness too?

Mr. Davis. Yes.

My point is, Senator Burdick, that the first of the 18 points is the
need for openness, for a statement of what the problem 1is, what the
decision is, what the facts are, and if all this can be open to public
inspection, then those who are interested may criticize. If it is open,
if the officer knows that at the time he is taking his action that he can
be observed by outsiders, or for that matter by insiders, by anyone,
this 1s a natural check upon a natural-tendency toward. arbitrariness
that occurs perhaps in al})huma,n beings in some circumstances, and it
1s what we want to protect against. We need openness.

Now, in the Justice Department, which is supposed to enforce the
laws, we have gross, clear, flagrant, and continued violations of sec-
tion 3(b) of the Administrative Procedure Act. Section 3(b) does
have some meaning, and it does do some good, Mr. Fensterwald, in
answer to the question you were asking a moment ago of another
witness. Section 3(b) requires that all orders and opinions be open
to public inspection, except those for good cause held confidential.
The Department of Justice has never made any judgment on the ques-
tion of whether there is good cause to hold confidential all determina-
tions in the Immigration Service, for example.

No orders or opinions are open to public inspection except the 58 in
a recent year that were public out otp 700,000 decisions. Even when 2
deportation proceeding is open to the public with representatives of
the press present, the transcript of the record of that proceeding is,
under the Attorney General’s rule, confidential.

Mr. Fensterwarp. Is there any way that .you.can contest that
ruling ?

o —
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Mr. Davis. Well, I have had dreams about contesting it, but I don’t -
know as a matter of law whether or not that question can be brought
to court. Perhaps it may, and perhaps it may not. That in itself is
a legal snarl.

Mr. FensterwaLp. Bit by bit you are just merely confirming my
view on the present section 3 and its usefulness.

Mr. Davis. That is, it is useless unless the agencies choose to comply
with it.

Mr. FEnsTERWALD. And they don’t.

Mr. Davis. The President of the United States has taken an oath
to enforce the Constitution and the laws. The Attorney General has
taken an oath to enforce the laws. It seems to me that there is a poten-
tiality of appealing to this oath. The law on the subject is quite clear.
The legislative history, incidentally, is entirely clear. Both the House
committee and the Senate committee spoke of the need for the indi-
vidual who is affected by what the agency is doing to be allowed to
“consult precedents.” The purpose was to allow the party to consult

recedents. This cannot be done in many fields.

The State Department is violating section 3(b). It has a visa of-
fice to which informal appeals are taken from decisions of consular
officers in other lands on questions as to whether or not particular
visas may be granted. Questions of interpretation of law or policy
memorandums are written in the visa office. Several thousand cases a
year come to the visa office. Many opinions are written, and there is
a large body of law that has accumulated as a result of these opinions.
All of them are closed, not one of them is open to public inspection.

I will repeat the words I used about the Justice Department. The
State Department in my opinion—and it is a_clear opinion—it is
an opinion free from doubt in my own mind—the State Department
is flagrantly and clearly violating seotion 3(b) of the Administrative
Procedure Act, and it continues to do it even after its violation has
been called to the attention:of the proper officers of the visa office.

The same thing is true in a greater or less degree in many other agen-
cies of the Government. So I think that there is strong reason in
favor of the adoption of something like sections 3(a) and 3 (b) of the
present bill.

There are questions such as those that were raised by Mr. Rains yes-
terday about whether the indexing requirement goes too far. AndIam
inclined to think that Mr. Rains has a valid point. There is not much
sense in indexing a million customs officers’ decisions. There is sense
in requiring that all decisions that may have a value as precedents
should be indexed. There has to be some sort of compromise there.

Now, section 3(c) in my opinion is something different from 3(a)
and 3(b). I should like to associate myself with all that Mr. Patter-
son sald this morning on the subject matter of 3(c). I agree with
what he said. But I am of the opinion that 3(c) in its present form
will not accomplish the objective that Mr. Patterson has, and it will
not accomplish the objective that the draftsmen of 3(c) have. It
overshoots, it goes too far. It needs to be drafted with a great deal
more refinement. It seems to me there is no question about what the

-answer-is to Mr. Fensterwald’s earlier guestion-about constitutionalit
of 3(c). Of course, in many applications if it is applied literally it
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will be without a doubt unconstitutional, The Department of Justice
is clearly right on that.

Let me spell that out a little bit more. This is a complex question,
I am not saying that 3(c¢) is in general unconstitutional. The prob-
lem that will be raised is, is it constitutional in this application or that
application ?

Take, for example, the advice given by General Bradley to President
Truman on the question of whether General MacArthur should be
discharged. General Bradley before a Senate committee claimed
executive privilege. In my judgment he properly claimed executive
privilege. In my judgment there is a constitutional doctrine, the
Iimits of which are quite unclear, to the effect that some information
in the possession of the executive branch of the Government is within
the area of executive privilege and beyond the power of Congress to
reach. I donotknow where the lines are drawn.

I think the lines have been often drawn by the executive department
at the wrong place. I think, for example, in a recent big issue when
a report of the Inspector General of the Air Force was withheld from
the Comptroller General and a congressional committee, I think in
that instance that should have been available to the congressional com-
mittees and to the Comptroller General.

We do not have a body of judge-made law on this subject. The only
interpretations that we have in the Federal system are interpretations
by the executive branch itself.

One of the things that would happen under section 3(c) is that
some of these questions for the first time would come to court. Pre-
sumably the courts would gradually mark some lines as to what are
the limits of the doctrine of executive privilege.

But my objection to section 8(c) does not have to do with executive
privilege, it has to do with the manner in which the provision is

- drafted.

Take, for' example, some simple little question. Some irresponsible
person wants to get a copy of the speech the President is in the process
of drafting. Under the bill that has to be made promptly available.
Does it make any sense to do that? Has anybody thought of what
the cost will be of complying with section 8(c)? My estimate will
be—I don’t know how to estimate it, but I am making a wild guess
that it will be upward of $10billion.

Mr, Fensterwarp. Mr. Davis, are you familiar with section 140 of
title V of the United States Code?

Mr. Davis. That isthe housekeeping statute?

Mr. FexsterwaLrp. That is one which would permit any agency to
charge fees to cover the cost of making any records available. And
vour $10 billion, T take it, is based primarily on erackpots and others
whom you think could cause the Government a great deal of expense.
I wonder if, in view of the fact that they could be charged for this,
whether this would in fact be true.

Mr. Davie. Let’s take o practical illustration, and let’s see whether
vou acenmplish the purpose of section 3(¢). “

Mr. Fensterwarp. I would like to get to that—first, I would like
to stick with this question for a minute.

Mr. Davis. Tamtrying torespond to your question.
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Mr. FEXSTERWALD. (Go right ahead.

Mr. Davis. Supposing the American Society of Newspaper Editors,
represented by Mr. Patterson, decided to be a plaintiff under the new
legislation in this bill. And it asked for information that might be
useful for any of its members for the purposes of writing newspaper
articles, articles in periodicals, or books, or whatever they might want
to write. Now, should it be entitled to get at the Government records
that it wants? Should it be entitled to be a plaintiff and ask for all
records except those within the eight exceptions?

It will take many, many man-hours, up in the billions of man-
hiours to sort out the information that it may legitimately want. I
would recommend, not that the charge be made, but that a time limit
be placed on this. The bill in its present form applies to all records,
maybe even preceding 1789, all records in the (E})overnment files. 1
would say that searching the records to find out what is in the eight
exceptions and what is not within the eight exceptions is a task that
nobody ought to perform whether private parties or whether the Gov-
ernment will pay for it.

I would say that the bill should fix a time such as a period of 6
months to a year after the effective date of the act, and as of that time
records must be kept segregated, so that those that are under the act
and open to public inspection will be in one set of files, and those that
are not open to public inspection under the act will be in another set
of files. If the records are compiled that way in the first instance,
then there will not be this needless expense. I would recommend such
a R}ovﬁsion.

Mr. FenstErRwaLp. Professor Davis, that may be a workable provi-
sion; I don’t know. But there are numerous statutes which specify
for each department and each agency that they keep these records
for a short length of time, which is usually anywhere from 4 to 8
years, and then the records which are to be permanently kept are sent
to the Archives where they are available anyway. So you don’t have
this problem of all records back to 1789 in a massive sense, all you
have got is the records that are available in the National Archives.
And they areavailable today, as I understand it.

Mr. Davis. There is a great deal in the Archives that is not
available.

Mr. FensTerwaLp. There may be some areas, defense areas and
others, I don’t know. But that would not be changed by this bill in
any event.

But the problem, I don’t believe, is as massive as you think. And
I also think that the crackpots would be greatly discouraged if they
have to pay for making the recordsavailable.

Mr. Davis. What would you recommend for a problem like this one?
The Immigration Service has four and a half million live files. four
and a half million live files in the Immigration Service. ‘

Now, as a student of that subject I want to study, what is this sub-
stantive law that is being administered by the Immigration Service.
This is secret law, and I want to get at it. The Immigration Service
tells me, “Well, we can’t sort out four and a half million files, there is
classified information in there, and there are reports of the FBI, and
sometimes there are reports of the CIA, and there is other confidential
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information. And it would be a tremendous job to go through those
files and sort them out. And that is why we can’t let you see them.
You can’t study what our.law is, because these files are housed in such
a way that some secret information, information that is properly se-
cret, is in the files; therefore, we have to close all the files to public
inspection.”

In fact, I believe, after talking to the Attorney General and the As-
sistant Attorney General in the Office of Legal Counsel, I think this
is in fact the reason that motivates the Department of Justice in clos-
ing all of these files which contain the body of what I call secret law
on the immigration subject.

Mr, FensterwarLp. It is a good way of keeping them closed.

Mr. Davis. Can’t we have a provision that as of such-and-such day
all files must be classified so that those which are not within the ex-
ceptions will be housed in one place, and those that are within the
exceptions will be housed in another place, and the ones that the act
requires to be open to public inspection will be clearly open to public
inspection, so that a member of the public will have access to them
without any restraint?

Mr. Kexneoy. Let me ask you just one- question on that point,
Professor Davis. ‘

Your proposals have some appeal. But how are you going to know
if an agency puts into the classified section a lot of material which is not
appropriately classified ?

r. Davis. You know, we have that problem whenever you get into
secret information, how do we know that what our intelligence services
keep secret ought to be kept secret. We don’t have an answer to that.
That is intrinsic to this subject, Mr. Kennedy.

Mr. KennNEpY. Are you going to provide any method of reviewing
their determination of which piece of paper goes into the A file and
which goes into the B file?

Mr. Davis. No. I like the provision of this bill to the effect that
there might be judicial enforcement. I have not been able to think
up a better method, although I have one to suggest that I think could
be useful. I would say that a Senate committee——

Mr. Kennepy. Before you go to that, let me ask this. It is your
contemplation that the division of materials into a file that is open to
the public and a file not open to the public will be subject to that pro-
vision of the bill providing for a contest in court, a judicial review of
that determination ¢

Mr. Davis. The bill doesn’t answer the question. The draftsmen |

haven’t been able to answer your question, apparently, Mr, Kennedy.
Ithink there is no satisfactory answer to that question.

Mr. Kennepy. Do you propose that there be any review of their
determination ?

Mr. Davis. Yes; I think there ought to be a judicial review of the
determination. ‘

Mr. Kexnnepy. Thank you.

Senator. Burprck.. Professor Davis, if you interrupted. your state-.

ment now, how long do you think it would take you to finish your

presentation ?
Mr. Davis. If I were uninterrupted, perhaps an hour. I want to
go over the bill section by section.
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Senator Burpick. Then we will adjourn at this time and come
back at 2 o’clock. _

(Whereupon, at 12:15 p.m., the subcommittee recessed, to reconvene
at 2 p.m. of the same day.)

AFTERNOON SESSION

Senator Burpick. Come to order, please.
Professor Davis?

STATEMENT OF KENNETH CULP DAVIS—Resumed

Mr. Davis. Mr. Chairman, I find that one thought I have about
section 2 is still unexpressed, so I shall return to section 2 for one
moment.

Last year, I suggested that one of the problems of secret law
has to do with staff manuals which often contain many agency in-
terpretations and agency statements of policy, and they are still kept
confidential from the people who are affected. Apparently, in re-
sponse.to that, the present bill contains a provision that staff manuals
that affect the public must be open to the public unless such materials
are promptly published and copies offered for sale.

I think that the idea that the staff manual must be open to the

ublic if it affects the public is going too far and needs to be cut

ack. I think it is perfeectly appropriate for an agency to tell its
staff confidentially w};xat investigative techniques should be used. I
believe it is quite essential to effective law enforcement that in some
instances, in some circumstances, investigative techniques be kept
confidential. Therefore, I think that the present bill should Ee
changed, and I suggest something along the following lines: “staff
manuals”—this is what should be open to public inspection—“staff
manuals and instructions to staff to the extent that they embody
interpretations of law.” :

If we would make that change, we would accomplish a great deal,
especially if that would be respected by the agencies.

At the present juncture, what I would do: with section 3 would: -
be to go ahead with some slight revisions with section 3(a) and 3(b).
I think they can accomplish a very great deal. Then I think that 6
months to a year of staff work is necessary before something adequate
can be f;grepza,red on the subject matter of section 3(c). I would have
the staff secure from each agency a statement in detail of what infor-
mation is now public and in the agency’s view should be made public,
what information is now confidential and in the agency’s view should
be confidential, and what are the problem cases. If this were fully
reported and systematically studied, the committee, of course, would
not agree with many of the judgments that would be provided by the
agencies. But the staff would then have the basis for doing the de-
tailed draftsmanship that is necessary in order to have a good bill
on the subject of section 3(c).. As it 1s, in.my opinion, any responsi-,
ble President will have to veto the entire bill in order to protect the
Government against 3(c) as modified by 3(e) in its present form. I
think this th%e push for administrative law reform may fail unless
section 3(c) is deleted at this stage, or unless it is worked over suffi-
ciently so that it will be a more responsible piece of draftsmanship.
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Now, that leads me to section 4, which I think in general is now in

retty good shape. Many changes have been made since last year,
and I think the changes are all to the good. But there is one problem
about section 4 which I should like to call to the committee’s attention.
I shall not necessarily take a position about this problem, but it seems
to me there is a problem that needs to be considered. Perhaps the
biggest change that is made by this bill from the present section 4 of
the Administrative Procedure Act is the deletion of the exception in
the present section 4 to cover interpretative rules and statements of gen-
eral policy. The present law is that the agency may issue interpreta-
tive rules and general statements of policy without following the pro-
cedure of section 4. If the bill is enacted, an agency will be required
to follow the procedure of section 4 for interpretative rules and general
statements of policy.

If the only question were the one that is readily discernable on the
face of this bill——namely, whether or not party participation is desir-
able in the issuance of interpretative rules and general statements of
policy—I would strongly favor party participation. That seems to
me to be an easy question. But that is not the only question that is
involved here. There is & much deeper question involved here, and
that is the question of the extent to which the public will be entitled
to 1lgnow the agency’s interpretative rules and general statements of
policy. :

Nothing in this bill or any bill that can be drafted can compel an
agency to make known to the public its ideas about policy 1n its area
if the agency chooses not to tell the public about its ideas of policy in
its area. The problem is whether or not this bill, by adding machinery
which is awkward and inconvenient from an agency’s standpoint, will
reduce the extent to whieh an agency makes known its interpretative
rules and its general statements of policy. I fear that the enactment
of the bill in the present form will have the effect of discouraging
-agencies from announcing their general policies and from announcing
the interpretative rules which they use. I think on balance, it may
be—and I am not sure—that the present act is preferable to what is
provided in the proposed section 4. '

I consider this is a very impoertant question. I think there can be
a great deal of damage done, but I know of no way to measure to see
whether the one kind of gain will offset or more than offset the other
kind of loss. It seems to me this is your real problem.

Mr. FensTERWALD. Are you going to make any comments on the
problem of area ratemaking with respect to section 42

Mr. Davis. T am pleased with the result of the amendment of sec-
tion 2, which means that what was heretofore rulemaking will become
adjudication to the extent that parties are named and rights or obliga-
tions or privileges are determined. The effect will be to make a very
large portion of what has been rulemaking into adjudication, and the
ratemaking will beconie adjudication where it has been rulemaking.

Now, I think that a good bill would contain provisions that would be
designed to deal with varions kinds of ratemaking, »rice fixin~, or
wage fixing. This bill does not attempt that. It leaves it alone.
There is a great deal that can by done on that subject and that should
be done on that subject. It would take a long time to go into that.
I would recommmend that the materials of the administrative con-
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ference—several monographs were written on the subject of rate-
making which provide excellent anmununition for drafting a good bill
that will deal with ratemaking.

The bill is deficient in failing to do something that might be done,
hat I see ne mfirmity in the present bill with respect to ratemaking.
To the extent that this bill affects that problem, what it does, in my
apinion, is all to the good. It might do a good deal more than it
does do. ,

Now, section 4{h) exempts from the requirements of section 4
advisory interpretations and rulings of particular applicability. I
see no more reason to exempt “advisory” interpretations than authori-
~ative interpretations that have the force of law. I think this is
simply an ineptitude or an inadvertance. There is no reason to put
tiie word, “advisory,” before the word, “interpretations.” Interpreta-
tions of particular applicability are not rules, never have been rules,
and ought not to be madce into rules. I would provide that there
should be an exemption from section 4 which will cover “action of
particular applicability such as orders, interpretations, and rulings.”

Now, we come to section 5. I think the provision of section 5(a) (5)
that “every agency shall by rule provide for abridged procedures
which shall be on the record” goes too far. This is one of many ex-
amples of a provision which is perfectly satisfactory for the agencies
that the draftsmen may have had in mind when they drafted this
provision, but it is not satisfactory for other agencies. I shall give
just one example, the Social Security Administration’s handling of
old-age, survivors, and disability of insurance cases. The procedures
that are regular procedures are as abridged as they can reasonably
be. What would the Social Security Administration be forced to do
if it begins with its present regular procedure and it is told every
agency shall by rule provide for an abridged procedure in these cases?
There is no way to abridge the present procedure. I think the “every
agency shall” is much too strong. 1 would change that to every agency
“may.” I think it is necessary to permit the agencies to use their
judgment about whether or not it is desirable to have an abridged
procedure. For some agencies, it is, for some agencies, it is not. I
could give many examples of other agencies for which it is not de-
sirable. :

Mr. FexsteErwALD. You realize that even where it is required that
they set up these abridged procedures, the use of them is within agency
discretion ?

Mr. Davis. I understand that is so, but you still have the direction
from Congress, “every agency shall,” and I think that cannot be com-
plied with. That is bad draftsmanship.

Mr. Fensterwaip. There is also the reverse problem that if we do
not require them to do it, and many of them do not need it, then they
will not do so. ~

Mr. Davis. Then you should study which agencies need it and you
should specify them in the bill.

Mr. Fensterwarp. Once we start doing that, we shall have a dec-
ade’s problem on our hands.

Mr. Davis. You cannot legislate for every agency unless you know
what the problems will be for each agency. Some of the agencies are
@ complete misfit for this provision.
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Mr. Fensterwarp. Even though they do not have to use it except
if they please?

Mr., Davis. What would you do if you were operating as an ad-
ministrator in the Social Security Administrationt How would you
draft a rule: “Every agency shall—”? What would you do?

Mr. FensTERWALD. You could draft up a very short set if you were
required to do it, and if you had no occasion to use it—

Mr. Davis. You would draft a rule and say, “Nobody can use this”?

Mr. FenstErwaLD. No, sir.

Mr. Davis. How will you comply ¢

Mr. FensTERwALD. All you have to do is draft it. It does not say
you haveto use it.

I was wondering if you were aware that we do have a “may” before
you get to the actual use of it.

Mr. Davis. 1 did not think the push toward an abridged procedure
is nearly as important as the push toward getting away from the use
of trial procedure on issues of economic imponderables. This is the
abuse where abridged procedure is needed. This provision will not
reach that, because the multiple parties in such cases may be 400

arties—if one of them refuses to go along with an abridged proce-

ure, the other 399 have to use the long procedure. : This 1s why the
abridged procedure fails in most agencies, because it is deemed. to
require consent. The way to get around that is to provide by legis-
lation that on questions of economic imponderables, the trial proce-
dures shall not be used. No party shall have a right to cross-examine.
Cross-examination will be permitted in the discretion of the agency
or the presiding officer. You will get close to some constitutional
problems by that, but if this is reasonably administered, the good
judges will go along with it. 'We need some experimentation in that
direction. Thisis the big problem.

‘There is no need for ﬁgislation which will require abridged proce-
dure. Some of the agencies have been using abridged procedure for
30 or 40 years, notably the Interstate Commerce Commission, and
using it very successfully.

The provision of section 5(a) (7) that in an emergency “an agency
may take action without the notice or other procedures required by
this subsection” fails to do what it attempts to do. Nothing in this
bill requires a hearing. The only requirement of a hearing comes
from océher legislation or from the Constitution as interpreted by the
courts. What {ou are relieving against here or trying to relieve
against is the other legislation or the constitutional requirement. But
the other legislation and the Constitution are already interpreted by
the Case law to take care of emergency needs. This provision is use-
less and it seems to me to be harmful because it is based on misunder-
standing. 1 would delete it entirely. It does not do any good. I can-
not think of a hypothetical case or a real case in which it would serve
any useful purpose.

Now, section 5(b) applies to all other cases of adjudication except
those involving inspections and tests. The “other” must refer back
to subsection (a) of section 5, involving hearings required by statute
or by the Constitution to be determined on the record. By “other
adjudication” are included at least 99 percent of all adjudications in
all the agencies.
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Now, the provision of section 5(b) is that without delay, after the
conclusion of this proceeding, the officer who has conducted it shall
make his decision.  That is a complete misfit for the 99 percent of
adjudication. o

Now, I donot know what that word “proceeding” means as it is used
in this bill. I know that section 2(g) purports to define the term
“proceeding,” but it does so only by reference to the definitions of
adjudication, rulemaking, and licensing. Is a written application for
something which is immediately granted in writing a proceeding? If
you look at the definition in section 2(g), the answer is that it is licens-
ing ; it is a request for an agency permission for something, and, there-
fore, it is licensing ; therefore, 1t 1s a proceeding. If that is true, then
the 3 million applications for social security benefits that are granted
each year without hearing are all proceedings.

What happens is that the written materials come before an officer
known as an adjudicator. His work is checked by another officer
known as a reviewer. Then the claim is paid. There is not anythin
that in the ordinary meaning of the term “proceeding” could be calle
a proceeding or anything that fits the usual meaning of the term. This

language, “without delay after the conclusion of the proceeding, the

officer who has conducted it shall make his decision,” seems to me to be
a misfit. It wrongly assumes that there is something in the nature of
a proceeding.

A proceeding to me means some kind of an oral process, usually
where there is an issue to resolve. If that is the meaning of “proceed-
ing,” and that is the usual meaning of “proceeding,” then usually there
is not any proceeding.

For example, the Communications Commission grants 735,000
licenses in 1 year. In 1 year, the Communications Commission holds
226 hearings. One adjudication out of more than three thousand is
subject to hearing.

I can give other illustrations of similar statistics. I would estimate
that perhaps one adjudication in a thousand throughout the Govern-
ment is after hearing of any kind, and only a small portion of those
will be after the hearing with a determination on the record.

Now, my point is that the language of section 5 (b), the only opera-
tive language in section 5(b) which has any effect, ic a misfit for 99
percent of the cases to which it applies. There is no proceeding “con-
ducted” by an officer in 99 percent of the adjudications.

Now, I come to section 6(a), which I touched upon this morning in
connection with the surprising American Bar Association position
about right to counsel. T would move section 6(a) in the opposite
direction from the way the American Bar Association wants to go.
I'think the right to be accompanied, represented, and advised by coun-
sel should not be limited to proceedings and investigations. It should
be accorded for proceedings and investigations, but it should go
further. It seems to me that a private party should always be en-
titled in any dealing of any kind with a Government agency to be
accompanied, represented, and advised by counsel. I would not have
any limiting words on that provision. A private party may have many
kinds of dealings. If he wants to ask for an advisory opinion and
do so in person, he should be entitled to be accompanied by counsel
and advised by counsel. There is no reason for saying otherwise.
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Mr. Fexstorwarp. How do you feel about employees of agencies
who are under investigation by the agency ?

Mr. Davis. I would say that one who is under investigation by an
agericy, whether or not he is an employee, should be entitled to be
accompanied, advised, and respresented by counsel.

Mr. Fexsterwarp. Do you know that that would make a radical
change?

Mr. Davis. T would say that that is not a very radical change, no;
because I think, without any legislation, this is very likely to be re-
quired by the courts. The courts are moving in that direction. It
may be the law under some of the case law already. It is in the
problem area from a standpoint of judicial determinations.

I would not say that it 1s radical to follow some judicial decisions
that have already been rendered.

Mr. Fexsterwarp. It would run contrary to the rules of many
major agencies.

Mr. Davis. Yes, it would require a change in a good many of the
rules of the agencies, and that change would be desirable, in my
judgment.

r. FEnsTErRwaLp. Thank you.

Mr. Davrs. Section 6(e) provides:

Unless otherwise provided by statute, every agency shall by rule provide for
the issuance of subpenas-—
and so forth. Does that provision mean that every agency has the
subpena power? If every agency shall provide by rule for the issu-
ance of subpenas, is that a grant of power by Congress to the agency
to issue subpenas?

Mr. FensTterwap. Yes, sir.

Mr. Davis. If it is, it ought to say so, because it does not say so.

Mr. Fensrerwarp. There is the intent.

Mr. Davis. The Civil Service Commission, for example, in the kind
of case you just referred to, has no subpena power. ‘This has recently
come out in the judicial determination on whether or not it is unfair
to make a determination against an individual who could prove his
case if he could compel evidence in his favor. Tf the purpose is to
grant power to all agencies of the Government to issue subpenas, then
1t seems to me clearly desirable to say each agency is hereby authorized
to issue subpenas.

Now, you have to bear in mind what is an agency as defined here.
Every representative of the FBI is an agency as the act defines the
term “agency.” For example, do you want the FBI to have the
subpena power? I would rather be a little more discriminating. I
would rather determine agency by agency, as Congress has always
done in the past, what agency shouiytyi and what agency should not have
the subpena power. Perhaps it ought to be limited to those who have
the power of adjudication.

T};xe second sentence of section 6(e) says that the presiding officer
or the agency may quash a subpena for reasons of relevance or scope.
It seems to me that this is a deficient provision because other reasons
may suffice for quashing a subpena. For example, the subpena may
reach privileged materials. If privilege is properly claimed, then
the subpena should be quashed. There is no more reason for quashing
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the subpena on account of reasons of relevance or scope than for
rivilege.

Or let us say for self-incrimination. Or for many other reasons,
such as excess of jurisdiction. I think the provision can be rewritten
to read as follows: “when objection is made to the subpena, the pre-
siding officer or the agency may quash or modify it.” That will take
care of all of the reasons why subpenas should be quashed.

Now, section 6 (f) provides——

Senator Burpick. Before you get into 6(f) will you be in favor of
the present language on subpenas? This is in the first sentence in
6(c) of the present act.

Mr. Davis. Idonot have that before me.

Yes, the first sentence of 6(c) :

Agency subpenas authorized by law ghall be issued to any party upon request
and, as may be required by rules of procedure, upon a statement or showing
of general relevance and reasonable scope of the evidence sought.

I see no objection to that.

Senator Burpick. The reason I asked the question is you said it
shoulcgi be spelled out agency by agency. Does not that spell it out
there?

Mr. Davis. Noj; that does not confer subpena power upon any
agency, as I read it.

Senator Burpick. It says “agency subpenas authorized by law.”

Mr. Davis. Yes; those that have been authorized by law otherwise,
that means. The present bill, as Mr. Fensterwald interprets it, con-
fers power to issue subpenas on all agencies without knowing what
they are. I think this is undesirable.

g;nator Burpice. Then you approve the present provision of the
law as far as that is concerned ?

Mr. Davis. I would like to see Congress authorize some agencies
that now lack subpena power to issue subpenas. It seems to me that
has to be done agency by agency. This has been the system of Con-
gress for a century and a half, and I think it is a successful system.

Section 6(f) has in it a problem from my standpoint. I cannot
understand what it means. Itsays—
prompt notice shall be given of the denial in whole or in part of any written
application, petition, or other request of any interested person®*made in connec-
tion with any agency proceeding. ,

‘What I cannot understand is the meaning of those last words, “made
in connection with any agency proceeding.”

Why should those words be there? Do they do any good? Because
I do not know the meaning of the term, “proceeding,” I am unable to
answer that question. But what I am quite clear about is that when-
ever an agency, whether or not in a proceeding, denies any appli-
cation, it should be required to give prompt notice of the denial.
Therefore, I recommend the deletion of the words, “made in connec-
tion with any agency proceeding.”

Similarly, the requirement in the second sentence of section 6(f)
of a simple statement of reasons, it seems to me, should apply whether
or not the application is in connection with a proceeding. Let us
simply strike the words, “in connection with a proceeding.”

49-772—85——11
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Rection 7(c) deals with the problem of evidence, and T think it is
fully satisfactory in this bill. The important development 1s an-
nounced in this bill that this committee now reject the extreme posi-
tion of the American Bar Association. I think that position should
be rejected, and I am pleased with the bill in its present form, which is
escentially what the Administrative Procedure Act now is.

Now, we come to section & which in mv judement contains the most
objectionable provisions in the entire hill. My position can be stated
in very simple terms: I am of the opinion that the Presidential ap-
pointees who are the heads of the agencies should not, through legisla-
tien about administrative procedure, have any power withdrawn from
them and given to their subordinates and put beyond their power.
And that is what section 8 does. Always from the beginning of Fed-
eral administrative agencies, the heads of the agencies have had the
power that is vested in the agency. This is the first threat that I
have known about to take power away from superior officers and give
it to the subordinates in such a way that the superiors will lose con-
trol. Tt seems to me that on the most elementary principles of public
administration, it is undesirable that subordinates should have power
which the superiors cannot control.

Now, let us take some simple case. Suppose the Federal Trade Com-
mission asserts that somebody is guilty of an unfair or deceptive act
or practice within the meaning of section 5 of the Federal Trade Com-
mission Act. A hearing is held before an examiner. The examiner de-
cides that the respondent is guilty on the facts. Supposing the case
involves no question of policy and no question of law. The onlv ques-
tion involved is did the respondent commit the act with which he is
charged.

Now, supposing the examiner finds that he did. Let us say that he
is a little businessman and he asks his lawyer, “Well, now, after this
decision against us, how much will it cost to appeal to the Commis-
sion?” The lawyer tells him and he says, “Well, T guess I shall give
up a;: this point. I do not want any more lawyers’ fees about this
case.

Supposing the five Commissioners are strongly convinced not only
that the examiner is wrong on that evidence in making the finding
that he made, but that no substantial evidence supports the finding.
Under this bill, if it were enacted, the Commission would be power-
less to do anything about that case.

Why should not the Commission have the power to reverse the ex-
aminer on its own motion? A reviewing court under this bill will have
power to set aside the order because it lacks substantial evidence. But
the Commission will not have as much power within its own area as
the reviewing court has. It seems to me that this is monstrous. This
could not be intended.

Mr. FenstERwALD. Professor Davis, do you know of many exam-
ples where a hearing examiner has held in favor of 4 Commission and
a,hCO%'nmission on its own hook, under the present law, has overturned
that?

Mr. Davis. Yes; there are many examples in all directions.

Mr. FensterwaLD. Would you give us some examples of that, where
no appeal is taken by either party and the Commission, although the
hearing examiner found in its direction, of its own volition said, “We
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think the hearing examiner is wrong; we’ll throw it out.” I do not
lmow of any such cases. I imagine of all the hundreds and thousands
and millions of cases that exist, there may be one or two around. I
do not say that there is not. But it must be a most unusual situation.

Mr. Davis. Let us say it is unusual. In the unusual case, the Com-
mission should be permitted to make its decisions in its own areas and
chould not be limited by the decision of a subordinate.

Mr. FensTerRwaip. Let us leave aside the philosophical aspects for
the moment. There are a number of grounds here in which the agency
does have the power to take a case.

Mr. Davis. On a question of policy, in the case I have put, but the
great run of cases are cases where only the facts are at issue.

" Mr. Fensterwarp. Let us get down to the factual case. The only
purpose of the legislation as drafted here is to relieve the Commis-
sioners of the drudgery of deciding cases.

Mr. Davis. This does not relieve Commissioners. It compels Com-
missioners. It compels Commissioners to leave this case alone. That
is what I am obj ecting to. 1f you want to relieve Commissioners, the
way to do that 1s to give the Commissioners a power that some Com-
missioners now do not have, namely, the power to establish an appeal
board and to determine the powers of the appeal board, to designate
what classes of cases shall go to the appeal board, what classes of cases
shall not go to the appeal %oard. What is needed in my judgment is
legislation like what Congress has already enacted with respect to the
Communications Commission. ‘

Congress has a beautiful little statute that authorizes the Com-
mission to set up what is called the review board. Now, the best
example in the Government of an operating review board that is suc-
cessful so far as I can tell in all respects is what is being done in the
Communications Commission. This bill will compel the Communi-
cations Commission, apparently, to do something different, although I
do not know how this bill will fit with the legislation that has already
authorized the Communications Commission to do what it has done.

I would say that what is needed is authorization to each agency to
create an appeal board, to determine what business should go to the
appeal board and what business should not, and this is very likely to be
a fluctuating thing. -

The Commission ought to be permitted to change its mind from time
to time about what business will be handled in this way. This section
8 puts each agency into a straitjacket. It can hardly move around.
It has no power to determine whether the facts have been found in
the wrong way. It loses powers over factfinding.

There are several provisions which withdraw power over fact find-
ing, and I think that is very unfortunate.

Mr. FensterwaLD. I do not want to appear to argue with you, but
this statute as it is drafted clearly provides that this provision of ap-
peal or review is to be used only when agency or appellate procedures
have not been otherwise established or provided by Congress. So if,
as in the case of the Federal Communications Commission, they have
such a system, fine; leave it alone. But there are many, many agencies
that have no such provision or no such appeal board.

Mr. Davis. Where is that language?
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Mr. Fexsterwarp. That is In 8(c) (2) in the comparative printing
at the bottom of page 36. I am not sure that this will change youy
views on the law, but that provision is in the statute, so it will not undg
any procedures that are in effect today or that may be put in effect by
Congress. If the Congress were to go around and put a separate
procedure act up for each one of the 100-odd agencies, I think we g
agree that that would be better, but they are not going to do that.

Mr. Davis. I believe the provision of 8(c) (2). does not do what yoy
lgzwe a; ust said it does, because Congress has not created an FCC appes]

oard.

Mr. FensteErwarp (reading): “* * * agency appellate procedure
have been otherwise pz('ovided%)y Con ress.g Y opP P ’

Mr. Davis. They are not provided by Congress in this case. The
Commission is authorized by Congress to provide them, and that ig
different.

Mr. Fensterwars. If that will alleviate your difficulty, we could
add that language.

Mr. Davis. It 1s not Congress that has created the Communications
Commission Review Board, it is the Commission that has done so.

Mr. Fensterwarp. Well, if we change the word, ‘“provided,” to
“authorized,” would that meet your objection ?

Mr. Davis. Noj that will not meet my more fundamental objection.
My more fundamental objection is that in my opinion, the right way to
deal with this problem is the way that Congress used in the case of
the. Communications Commission and in the case of the Interstate
Commerce Commission. That is a little bit different, but it is the same
general idea.

What needs to be done is to atuhorize an agency to create an appeal
board and then to find its own method of using the appeal board. One
method will be appropriate in one agency, ;;1% another method will be
appropriate in another agency ; one method will be appropriate in one
agency and another method at another time in that same agency. This
is the kind of thing that decidely calls for flexibility and calls for
agency discretion.

Mr. HeieiN. Your views on this appellate procedure as well as on
subpenas and one other matter you testified on today seem to indicate
that your position is somewhat like the agencies’, that Congress should

ass Individual procedural statutes for each agency and therefore, that
the Administrative Procedure Act itself is, I guess, obsolete and per-
haps we should not have one at all, and perhaps we should repeal it
and have Congress work on each agency. Is that your point?

Mr. Davis. Ithink that the answer to your question is we do not have
to choose between all and none. To some extent, we need general legis-
lation which will be applicable to all agencies. On some subjects, we
can do that and we do it and we do it successfully. On some other sub-
jects, trying to control all of the diverse agencies by single and simple
provisions does not work. This is one circumstance in which that 13
true.

I think that what we have done in the A dministrative Procedure Act
is quite different from what this bill attempts. In the Administrative
Procedure Act, in general, we have only a bare minimum of procedural
protection required. This bill attempts to step that up a great deal

;
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As it is stepped up, the reason to recognize the needs for diversity be-
cones stronger.  But in this provision, in my opinicn, what is needed
.+ authorization to the agencies, not a provision which will put every
roency into the same position.

“For example, take the Social Security Adminisiration again. Can
vou have three layers under section 8 asdrafted? That is, can you have
one adjudicating officer, then a review, then a review of that? Appas-
ently, you cannot, as I read it, although it is very difficult to read it
on that subject.

The Social Security Administration does have that, and it is not by
reason of a provision of Congress, it is by reason of the planning that
has been done by the Social Security Administration about how to han-
dle its business,

Mr. HeLein. Professor Davis, if Congress simply authorizes all of
these actions and the agencies do not see fit to use this authorization,
how does Congress compel agencies to effectuate the remedial pro-
cedures that we would like to see them effectuate ?

Mr. Davis. I do not see any problem there. I think that every
agency that needs an appeal board, that is authorized to use an appeal
board, will do so. There will be no loss of time in this.

Do you know any example to the contrary? Idonot.

Mr. Herein. We think we do.

Mr. Davis. What isit?

Mr. Fensterwarp. I might as well mention my favorite agency.
We suggest that next time, next summer instead of going to the Immi-
gration Department, you go down to the Federal Power Commission
to make a study to see the slow way in which their wheels grind.

Mr. Davis. 1 did not find any lack of delegation power within the
Immigration Service. On the contrary, I find abundant delegation.
The reality is that most decisions by the Immigration Service are made
by GS-9 clerks and most decisions are made after thinking about 20
seconds about the problem that vitally affects the human being. There
is no lack of delegation, I can assure you. Very, very few cases get
as high as the District Director of the Service, perhaps 1 in 500.

Mr. Fexsterwalp. If you will study the Federal Power Commission,
vou will find that they have as many as 10,000 adjudications a year by
the Commission itself, with virtually no delegation. _

Mr. Davis. These are things that go out in the Commission’s name.
The reality is that there is delegation, but it is all done in the Commis-
sion’s name. '

Mr. Fensterwarp. That is true, but there is no appeal board or
anything of that type. It is all done behind closed doors by the staff,
and the litigants have no chance in actually arguing an appeal. So if
it is the type of system we have in mind, this would be one which would
be applicable to agencies which do not want to delegate.

Mr. Davis. I think it would be unfortunate to create an appeal
board in the Commission for all the types of business that the Com-
mission handles. T think the Commission must keep a discretionary
power to bring cases from the examiner directly to the Commission
whenever the Commission thinks that the nature of the subject matter
requires that procedure.

Mr. FenstErRwaLD. In any case of law or policy, they would have
precisely that power.
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Mr. Davis. Bufnot on important fact issues.

Mr. FexsterRwaLD. No, sir; it is the general feeling, I believe, of the
drafters of this bili that 1f you have competent hearing examiners an(
competent appeals boards, there i1s no reason that they cannot decide
factual questions.

Mr. Davis. This is a gross assumption. It seems to me that there
is an attitude that goes into this bill that I ought to talk about here,
There is an attitude of distrust for some agencies.

I share that attitude. I have great congdence 1 some agencies of
the Government. I have strong distrust for some other agencies, and
the great bulk of them are somewhere in between those two extremes,

But as I look at all of the examiners of all of the agencies, I would
make the same remark exactly. I have great confidence in some ex-
aminers and I have distrust for some examiners, and the bulk of them
are somewhere in between., I know some examiners that are, by any
standard, incompetent. The agency knows they are incompetent and
they have been demoted behind the scenes without a Civil Service
Commission proceeding in order that they can save face, save their
position until they reach the age of retirement. We have all kinds of
examiners.

Do not make the assumption that all examiners are of the quality of
the people representing the hearing examiners association that come
over before this committee. These are men of outstanding ability, If
they were all of that character, then section 8 would have some good
reasoning behind it. I wish they were all of that character. But that
isnot the facts of life.

Mr. Fensterwarp. That is why we provide for an appeal board
which may be made up of agency members.

Mr. Davss. 1 object to the idea that an appeal board has to be made
up either of examiners or members of the agency. What did the
Communications Commission do when it had the freedom to create
an appeal board in accordance with what it thought desirable? Did
it use examiners and agency members? No. And the reason, in my
opinion, that the FCC Review Board is so successful is that the Com-
mission did such a good job of choosing the personnel for that board.
The members of the bar are satisfied with that board; they prefer the
Board to the Commission, for many types of cases. The Commission is
satisfied with the Board. I have yet to hear any serious adverse
criticism of the FCC Review Board.

This is the outstanding example in the Government so far of a good
system to relieve agency heads, and this bill rejects it for no good
reason, so far as I can see. I think we ought to build on that experi-
ence instead of rejecting that experience.

Mr. Fensterwarp. If we are to adopt the system, do you think it
would be helpful to the hearing examiners and members of the agency
if we also add some provision for senior nonhearing examiners to sit
on these appeal boards as in the FCC?

Mr. Davis. I would trust the agency to choose the personnel of the
appeal board. I would not have Congress determine who shall be
eligible for the appeal board. ~

Mr. Fensterwarn. I think that is a very valuable suggestion.

Mr. Davis. The various details of section 8 are frequently unsatis-
factory, apart from my overall dissatisfaction with section 8.
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Mr. Ken~epy. Professor Davis, on that point, would you think it
appropriate if the agency, in selecting personnel for the appeal board,
selected members of its Bureau of Rates, shall we say ? ‘

Mr. Davis. That is what the Communications Commission did, in
effect, except it was not the Bureau of Rates. It was the heads of the
divisions within the Commission, et cetera. .

Mr. Kennepy. In other words, these are people who are not section
11 hearing examiners, nor are they personnel of the agency who are at
the top of the agency? They are just anyone in between that the
agency might designate?

Mr. Davis. Yes; this is what is done by the Interstate Commerce
Commission, which has a great plurality, maybe 27 employee boards.
The Commission has the full power to determine the membership of
those boards. So far as I know, it exercises that power quite wisely
and to the satisfaction of the people affected. .

Let us give some other agencies that kind of power. I think we -
trust them with much more than that. Let us gwe them a chance to
keep their own houses in order through this kind of delegation. That
is what is needed.

Mr. Kennepy. Would not this just be a way to circumvent the tra-
dition of the impartial hearing examiner? If his decision is reviewed
by an appeal board which was arguably not impartial, or perhaps
very partial ?

Mr. Davis. I am in favor of that tradition, but I think sometimes
we are in danger of trying to do too much with that tradition. Let us
not push it too far. I think that might be pushing it too far.

Mr. Kenvepy. Would it be better to have this impartiality on the
appellant level rather than on the trial level? Here you are arguing
that the trial level could be composed of impartial people but the
appellate level not be so restricted. Should we not reverse that ¢

Mr. Davis. I will not agree with the proposition, for example, that
the Communications Commission’s examiners are impartial and that
the mernbers of the Review Board are not impartial. That simply does
not seem to me to be the fact. It seems to me that the members of
the Review Board are every bit as impartial as any of the examiners,
and I think the members of the Communications bar would be perhaps
even unanimously in agreement with that statement.

Mr. Kexnepy. Let me suggest a hypothetical to you. Suppose you
had some agency members who were dedicated to the principle of low
rates. Suppose that was the majority view of an agency, and I am not
speaking of any particular agency. But suppose they selected a staff
which shared their one concept, and then, although the agency had a
section 11 hearing examiner to preside over hearings, the appellate
board which would make the final decision as far as the agency was con-
cerned would be composed in the agency’s discretion solely of people -
who favored low rates, or it could be high rates. Would you think that
could be a desirable result for a rather significant administrative pro-
ceeding as far asthe people of the company are concerned ? '

Mr. Davis. I will answer your question in a way that is not 100
percent responsive. I am of the opinion that whatever views of policy
a majority of the agency heads hold should govern every case. That
always has been our system, that is the system in every court of plural
Judges, and I hope that will continue to be our system both in adminis-
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trative agencies and in courts. I think any departure from that prin-
ciple will not work and will cause great harm.

Mr. Kex~epy. Then would you also take the position that we should
not bar these hearing examiners from discussing the cases before them
with any of the agency personnel as long as what we are trying to do
is draw out the agency policy and get it cranked into the decision in
each case?

Mr. Davis. Are we tallking about section 8, or are you shifting the
subject now?

Mr. Kennepy. I am talking back on the separation of functions.

Mr. Davis. Then we leave section 8 and go back to separation of

functions.
"~ Mr. Kexneoy. I want to draw the two concepts so that I will under-
stand how far you are taking this agency policy argument.

Mr. Davis. Let me simply state on separation of functions, I would
make only one change in tﬁe present Administrative Procedure Act.
I would add to the words, “investigating or prosecuting,” the word,
“advocating.” Apart from that change, I would leave the present act
as it 1s.

Mr. Kenxepy. Isadvocating a kind of policy position ?

Mr. Davis. Advocating istrying to win for one side.

Mr. Kexnepy. And if you are advocating for the agency side, pre-
sumabl_‘g you are advocating for the policy of the majority of the
agency ?

ng. Davis. No, I am sorry, I cannot agree with that. An advocate
may be advocating one view of the evidence in the case.

Mr. Kennepy. But he is the agency staff advocate. Should he
take the agency’s position?

Mr. Davis. An advocate may be advocating one view of the ap-
plicable law in the case. Everything isnot policy.

Mr. Kexn~epy, All right. Now, this advocate is representing the
agency’s position, we shall assume, in this given proceeding. Agency
staff advocate in the proceeding. He should advocate, then, the
policy of the majority of the agency, should he not ?

Mr. Davis. Depending upon what his assignment is. I know
agency counsel who are instructed that they are to do in a case what
they think the public interest requires and it is their judgment that
should control their position. We have various practices in many
agencies.

Mr. Kennepy. Yes, but I understood your statement to be that the
policy of the majority of the agency should permeate their actions.

Mr. Davis. I am talking about the decision of cases. In the de-
cision of cases, the majority of the agency should have the power to
determine the policy. That is a very simple proposition. Do you
mean to imply that you are disagreeing with that proposition?

Mr. KenNepy. I am questioning it. I want to know just how far
you carry this position that you are setting up. You say that the
agency should always have the opportunity to make its policy deter-
mination felt, in the detremination of cases, is that correct?

Mr. Davis. In the decision of cases. .

Mr. Kennepy. All right, in the decision of cases. Why would 1t
not, following that line of reasoning, be appropriate to have the hear-
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ing examiner consult with those proponents of the agency policy on
or off the record?

Mr. Davis. Because I do not want to contaminate the judicial func-
tion. I want to protect the judicial function from influence by the
investigators, the prosecutors, and the advocates.

Mr. KexNepy. Where is the protection if you let the appellate level
not be so protected ¢

Mr. Davis. I would like to have a protection not only of the people
at the appellate level, but at the trial level and the ones in between.
Anyone who participates in a decision in an adjudication should be,
in my opinion, insulated from contamination by the investigators,
the prosecutors, and the advocates. This applies not only to the
examiners and not only to the agencies, and not only to the members
of the appeals board if there is one, but it also applies to all members
of the staff who, in any capacity, are participating in the making of
the decision. This is the law under the present Administrative Pro-
cedure Act except for that word “advocating.”

Mr. Kexxepy. How can you take the head of a bureau, then, and
put hi;n on an appellate board and still keep him insulated from

olicy ?
P Mrj.r Davis. From policy?

Mr. Kennepy. Yes.
- Mpr. Davis. I did not say he has to be insulated from policy. I say

he has to be insulated from investigating, prosecuting, or advocating.
This is the traditional principle which was adopted in the present Ad-
ministrative Procedure Act, and, so far as I know, nobody wants to
change that.

Mr. Ken~vepy. I do not think we want to change it. But that is
where we, I suppose, have our difficulty—at least, I have my diffi-
culty—with what you propose.

Mr. Davis. What is that I propose?

Mr. Kexxepy. That the members of the appellate board can be
anyone in the agency. ;

Mr. Davis. 1 do not want to keep them in some other capacity. If
the agency decides that its general counsel, who has been trying to win
cases on one side, should become a member of the review board, I as-
sume he will not continue in his capacity as an advocate. I want a
complete insulation of deciding officers from prosecuting, investi-
gating, and advocating for all people who participate in deciding.
That is what we now do. I want to continue that.

Mr. Kennepy. I think that statement then clarifies your position in
my mind. You mean that these members of the appeal board must,
whether they are section 11 hearing examiners or not, must be sub-
ject to the same sort of insulation that the section 11 hearing exami-
ner is subject to? ‘

Mr. Davis. Thisbill so provides, if you please.

Mr. Kenxnepy. I thought you were criticizing that position.

Mr. Davis. T am in favor of the provision of section 7 on separation
of functions—no, it is section 5(a) (6)(A). That is a good provi-
sion which, in my opinion, should not be changed. It is well drafted.
It has the right substance in it. I see no reason for any change in
5(a)(6) (A). I do have some question about 5(a)(6)(B). Would
vou like to talk about that ?
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Mr. Kexnepy. I did not want to get you too far away from your
appeal board, because I wanted to get clear in my mind whether or not
you approved of this concept of having agency staff review the deci-
sion of an impartial hearing examiner. And I think you have an.
swered that to my satisfaction.

Mz, Davis. Ishould like to speak to that question.

All deciding officers, at whatever level, all officers who participate
1 a decision in an adjudication should, in my view, have no communi-
cation except in the hearing room on the record with any investigator,
prosecutor, or advocate.

Mr. Kenxepy. Let us take a specific example, Professor. If the
head of the bureau is the man who transmits the agency policy and
finds it specifically with respect to that bureau’s activity—he does not
gersonal y investigate. He has people under him who investigate. He

oes not personally prosecute; he has people under him who prosecute,
Then he does not personally advocate in the sense of appearing in a
given case. But he is the conduit for the agency policy that comes

rom the agency members down, so that the advocates, the investiga-
tors, and the prosecutors get the agency policy through him. Would
you let him sit on an appellate board ?

Mr. Davis. T cannot understand the concept of getting the agency
policy through a conduit. It seems to me that the agency policy is
either publicly announced or it is talked about within the agency.

Mr. KennEpy. Let us take your second thought there. Talked
about within the agency and he is the fellow who talks about it.

Mr. Davis. I see no harm in talking about agency policy within
the agency. This is done in every agency, and I assume it always
will be.

Mr. Kennepy. And you are going to let the man who talks about it
decide cases.

Mr. Davis. Just as a plural court of judges will talk about policy
within the court. What else can they do? .

Mr. Kex~nepy. Are you going to let the head of that bureau who
gives the instructions as to agency policy sit on this appeal board?
This is what I am trying to find out from you.

Mr. Davis. Nobody is disqualified from a judicial function by hav-
ing taken a position about a question of policy.

‘Mr. Kex~epy. I think if you just stop right there you have an-
swered the question.

Mr. Davis. If that were so, every judge in the land would be dis-
qualified from passing a second ‘time on any question of policy that
the court has passed upon. That would be an impossible system.
There is no disqualification from views of policy. People hold views
of policy which are quite consistent with exercising a judicial function.

Now, you have raised the question about separation of functions,
and I cshould Jike to state my reasons for doubting the desirability of
one feature of 5(a) (6) (B).

Mr. Kexneoy., Professor, it might be more helpful, sinee I did
inject this question, if you would continue the order you have gone
through. You were on dealing with appellate boards, and maybe it
would be helpful if you continued from there.

Mr. Davis. May I come back later to 5(a) (6) (B) ?

Senator Burpick. Do as you wish.
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Mr. Davis. The provision is “no presiding officer shall consult with
any person on any fact in issue.” A provision very much like that is
in the present Administrative Procedure Act. But it is possible to
construe the present act to mean something other than what those
Jiteral words say, and nearly every agency in the Government has so
construed the act, and we are doing pretty well under that provision.

But if Congress now comes along and reenacts that provision as a

art of this bill, on the basis of the kind of consideration that has gone
on here, I think it highly probable that a literal interpretation will
have to be given to this provision. And I think that a literal inter-
pretation will be undesirable. ' o

Let me explain why. No judge of any court is subject to this kind
of limitation. All judges tend to consult with the people around them
when they are making difficult decisions. They are not limiting them-
selves artificially to questions of law and policy. Questions of law
and policy have ways of being mixed up with questions of fact.

When the Supreme Court Judge is troubled by a difficult question
of such a nature that he uses the general library as distinguished from
the law library, he does not limit himself to reading about policy or
reading social science as distinguished from factual materials. He
reads the factual materials, too, as any judge will readily tell you if
you ask him. He will also talk with people about the difficult ques-
tions of fact.

Mr. Kexxepy. Would he ask somebody if the crossing gate on the
railroad was up or down, if that were an issue in the case?

Mr. Davis. No, Mr. Kennedy, he will not, and that would be inap-
prgfriate. The same thing would be true of an examiner.

r. Kennepy. Will you distinguish that situation then?

Mr. Davis. I will distinguish it, yes. There is all the difference in
the world between the facts about the parties to the case, who did what
and where and when and with what motive or intent, or what is the
condition of the property or what is its value. That is a question of
adjudicative fact. 'ghere is all the difference between that kind of
fact and the kind of facts that judges and administrators and Con-
gressmen resort to in trying to work out questions of policy or ques-
tions of law. We need more and more factual materials to guide our
policy judgments, and judges will consult anyone about that kind of
question of fact. :

Mr. Kennepy. What would an example of that kind of thing be?

Mr. Davrs. An example of that kind of thing would be the Phila-
delphia Co. case, the recent bank merger case in the Supreme Court.
The first sentence of the opinion says: “The background for this case
15 as follows.” I cannot quote it exactly. Then the first footnote
says: “For preg;aring this background, we have consulted the follow-
ing authorities.” Then there is a long list of library materials on the
subject of banking. The Court goes on and makes a statement in
five or six pages about what are the fundamental facts about the bank-
ing business of the United States.

The Court went outside the record to get the facts: the Court may
have talked to people in order to understand this. If it did, it was
appropriate, as any judge would agree. That is not the same as say-
g that that same judge would consult some witness to ask whose was
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the hand that held the gun in a murder case. Of course, they will
not do that.

But you see, there is a difference between social science facts that are
needed on policy questions and facts about the parties in the individ-
ual case.

If the examiner has, let us say, a problem of cost accounting in the
Interstate Commerce Commission and he does not have any training
in accounting and he knows that down the hall is Joe, the accountant
who is his friend, and he does not understand the language in the
record that he is studying, can he walk down the hall and say, “Joe,
can you help me understand this? What do these words mean as they
apply here?”

This is what is done today and I see no harm in it. This makes for
better decisions. I do not want that examiner to consult an investiga-
tor or a prosecutor or an advocate. I want to insulate him from them,
but if this cost accountant of the Commission’s staff is not engaged in
that case in investigating, prosecuting, or advocating, then it seems to
}1?? that the examiner ought to be free to get help from him if he needs

elp.

I\Ii'r. Kexxepy. Letme ask you right there, what you want to do is get
this examiner the best possible help. Would it not be better unger
your theory, instead of talking to Joe down the hall who knew some-
thing about accounting, let us say, that Joe would have to say in an-
swer to the examiner’s question, “I do not know what kind of books
this company kept; I can only guess it might have kept its books in
such-and-such a fashion.” Would it not be better to go right to the
investigator who actually saw the books of the company and say, “How
did they treat this problem on their books?”

If you are really trying to get the best information, should you
not go to the best possible source instead of to someone who is going
- to dosome hypothetical answering?
~ Mr. Davis. Ithink a suflicient answer to your question isno.

Mr. KennNepy. Good.

‘Mr. Davis. For reasons that are too obvious to spell out. It seems
to me that would be injustice. You do not consult investigators in
an adjudication in order to get the facts about parties. This is funda-
mental, elementary, agreed to by all judges, all lawyers and all ad-
ministrators, I hope, and sometimes violated by some human beings
in all of those capacities, and I regret the violations. I think we are
doing a pretty good job of checking that.

Mr. Fexsterwarp. He could get that information from the in-
vestigator if he did it on the record ?

Mr. Davis. It ought to be on the record or not used.

Mr. Kennepy. Why should not this information he gets from Joe
down the hall be on the record ?

Mzr. Davis. Because it does not have anything to do with the parties.
It is for the same reason the Supreme Court Justice will go to the
regular library and read some materials and say in his decisions, “I
have gone to the Library of Congress and gotten this information,”
and this is done many, many times. Agencies should be free to do
the same thing the Supreme Court does in this respect, including
especially the examiners. I think that when an examiner imitates &
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Supreme Court Judge, there is nothing wrong in that, when he imi-
tates what a good Supreme Court Judge openly does and should do.

Mr. Kexnnepy. I am only going to ask you one other question on
this point. These facts in the Philadelphia bank case, or the other
examples you have given us, this background material that you de-
scribe at one point, presumably those are not facts, then, that are
issue in the particular case, are they ¢

Mr. Davis. To some extent, on the facts that are used for policy
determination, the facts may be in issue and may be properly taken
from extra-record sources. This is well recognized in Supreme Court
opinions. Mr. Justice Brandeis is the outstanding Judge who has
resorted to extra-record facts on issues of law and policy, and he is
much acelaimed for this factual technique for deciding cases. Agen-
cies should be free to imitate Mr. Justice Brandeis, whom we much
revere for his development of that technique.

And this is not to be confused with the resort to extra-record sources
for facts about the parties. Those facts are altogether different.

I would leave the present provisions on separation of functions as
they are in the Administrative Procedure Act, adding the concept of
“advocating” to the concept of “investigating and prosecuting.”

Now, coming back to section 8, I think there are a number of in-
adequacies in addition to my overall dissatisfaction with the main
thrust of section 8. I think that there should be an unqualified pro-
vision resembling what we now have in section 8 of the Administra-
tive Procedure Act, which says that the agency on appeal or review
shall have all the powers which it would have in making the initial
decision. If we depart from that principle, which is a sound principle,
and is now embodied in the Administrative Procedure Act, I predict
we shall have great trouble and it will be only a few years until Con-
gress will have to legislate again to return to the system that we now
have in that respect.

Power must not be divided between agency heads and subordinates.
The power must be in the agency heads and not in the subordinates.
And that applies to factfinding, exercising discretion, determining
questions of law, and deciding questions of policy.

Well, I think I shall not present the detailed criticism that I
have in my written statement about the various provisions of section
8. I shall rest on my written statement.

I think the one thing, however, about section 8 that I want to
inquire about is whether the agency ought to have the power to
allow the taking of further evidence if it believes that further evidence
should be taken, or to reverse on the facts without taking further
evidence if it deems that the record does suffice for making the
findings of fact that it wants to make. The bill does not permit the
agency to reverse on the facts without sending the case back to
the examiner. I think that in 9 cases out of 10 or more, it should
be unnecessary to send a case back to the examiner because there
is nothing more for the examiner to do. The evidence has been taken.
If the parties are satisfied that the evidence has been presented, a re-
mand is inappropriate and clearly so. Yet the bill seems to call for
a remand even though there is no reason to take further evidence.

Well, I come now to section 10. The introductory clause of section
10 is a rather strange one, it seems to me. It has two things, one
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of which iz wholly included in the other. Except so far as, one,
statutes nreciude review, or, two, law precludes review.

Why say the same thing twice? Is there a reason for this? It
seems to me if you say except so far as law precludes review, then
you have said the whole thing and you need not say statutes preclude
review. I take it the reason for this may be historical. The present
act, which has operated quite satisfactorily on this subject, says ex-
cept so far as agency action is by law committed to agency discretion.
This is a perfectly satisfactory provision.

I have recently gone over all the judicial decisions under that clause,
and I find them quite clear and consistent. I do not find any special
difficulty in interpretation. Is there an intent to change the sub-
stance of what appears in the introductory clause of section 10 as
distinguished from the language? If there is an intent to make a
change, then I am unable to find it from this language. It seems to
Iie what 1t says is we want to use new words to say the same old
thing.
Wgeﬂ, one way to say the same old thing is to use the same old
words, which are pretty good words and have been entirely satis-
factory. I frankly cannot understand why we have this introductory
clause drafted as it is. It seems to me 1t is not good as a matter
of draftsmanship, it is not good as a matter of substance, because
it has the listing of the two things, one of which is wholly included
in the other.

Mr. Kex~Nepy. Professor Davis, would you at this point also direct
your attention over to section 10(e), the first numbered clause, be-
ginning on line 8, in both the present law and the bill? There it says
that the court shall set aside agency action found to be an abuse of
discretion. Explain to me how your reading of the cases makes that
]anguage consistent with the second clause of the preamble of section
10, “agency action is by law committed to agency discretion?”

Mr. Davis. Yes. .

Mr. Kex~epy. Thank you.

Mzr. Davis. Thereisnothing wrong with that.

Mr. Kennepy. I did not say there is anything wrong. I just say
will you explain how the case law construes those two provisions so
they are consistent ?

Mr. Davis. Yes. Let me read the language. This is the language
of the existing act. I have looked at all of the cases by Shepherdizing
this provision of the act, systematically going through all of the opin-
ions to find out what the courts are doing' on this, and I find that
what they are doing is not at all confused by the words you just read.
T will grant you that on the face it seems to say except so far as agency
action is by law committed to agency discretion, the court may reverse
for sbuse of discretion. That is what it seems to say on its face.

But as soon as you study that over, and I have written on the
subject quite extensively and my analysis is this, and every court has
followed it, T think, that you emphasize the word “committed.” Ex-
cept so far as agency action is committed to agency discretion. New,
this means committed so far as to be judicially unreviewable.

Then, if it is that far committed to agency diserstion, it is unre-
viewable and you never get to the problem of the scope of review in
section 10(e).
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Mr. Kexwepy. It is unreviewable even if there is an abuse of that
discretion?

Mr. Davis. Even if there is an abuse of that discretion, and so the
Supreme Court has held in many cases, Mr. Kennedy, that even if
thare is an abuse of administrative discretion, the determination by the
agency 1s unreviewable. This has been the law from the beginning,
is now the law, and ever shall be the law so far as I can tell, in the
natare of things, even though it appears that any individual who is
not familar with the reasons for this may be surprised by it and some-
what disconcerted by it.

Take, for example, a decision by the President of foreign policy.
He decides what to do about Vietnam. Well, supgosing%ia abuses
his discretion. Should that be reviewable by a court? I think every-
one would say no.

What is it under this act, under the present Administrative Pro-
cedure Act that prevents a court from reviewing the President’s dis-
cretionary power to conduct our foreign policy? It is those words,
“except so far as agency action is by law committed to agency discre-
tion.” If you knock out those words, then the act will say that the
President’s foreign policy decisions shall be judicially reviewable for
abuse.cf discretion. Nobody wantsthat.

Mr. Kexwepy. Before you go further on that, there is a definition
in the present statute of agency action, which is the same term used
over here in the second clause. The definition in section 2 is “the whole
or part of every agency rule, order, license, sanction, relief, or the
equivalent or denial thereof, or failure to act.”

Now, certainly, the President’s decision with respect to Vietnam is
not a rule?

Mr. Davis. Itisnot?

Mr. Kexnxepy. Itisarule?

Mr. Davis. Maybe it is.

Mr. Kexnepy. Would you give us an example or an expression on
the President’s decision whether to send the Marines to Vietnam.
Let us say that his decision is to send the Marines to Vietnam. Will
you find out for us whether there is any language in the definition of
“rule” which

Mr. Davis. Take another illustration.

Mr. Kex~epy. Let us stick with that one.

Mr. Davis. Take the Presidential withdrawal of civilians from
Vietnam. Was that a rule? T would say it would fit the definition
of “rule” in this act, and I would say it ought not to be judicially
reviewable.

Mr. Kexxepr. Which of the particular phrases in the definition of
“rule” do you think the decision to withdraw civilians would come
under ? '

Mr. Davis. Just go to the definition of “rule” and you will see it
fits what the President would do in that case.

Mr. Ken~eoy. I am looking at it, and I would hope that youn
would turn to it and tell me which language.

Mr. Davis. “Rule” means the whole or part of any agency statement
of general or particular applicability and future effect designed to
implement, interpret, or prescribe law or policy or to describe the
organization, and so forth. The President orders the peopls to leave




St i S

i i it e

170 ADMINISTRATIVE PROCEDURE ACT

Vietnam. This rule requires leaving Vietnam—*“designed to imple-
ment, interpret or prescribe law or policy.” It certainly does inter-
pret law or policy. The law and policy now is that no civilians shall
stay in Vietnam. It is clearly rulemaking by the President.

This is rulemaking by an agency, and it is judicially reviewable un-
less you have the provision of section 10, “except so far as * * * agency
action is by law committed to agency discretion.” That 1s the pro-
vision that keeps it from being j u%iciaﬂy reviewable. _

Mr. Kex~epy. Do you think most scholars would agree with your
interpretation of the word “rule,” as including the President’s deci-
sion 1n Vietnam? Could you tell us whether that is a common under-
standing of the meaning of the term, “rule”? _

Mr. Davis. Yes; anybody who would not agree with that I would
not call a scholar.

Mr. Kennepy. Now we will test out each witness on that one and
make a determination.

Mr. Davis. I think we are getting bogged down in a littie detail
here. My main point is the present introductory clause of section
10 has been operating satisfactorily; unless there is an intent to
change the rule somewhat, let us not change the words. If the pur-
pose 1s to keep the law as it is, let us leave the words alone in this
1nstance, because we are asking for trouble otherwise.

Now, there has not been any trouble. Under this provision, some
administrative action is reviewable and some administrative action is
not reviewable. Now on the merits of what the substances ought to
be, I am of the opinion that a great deal of administrative action
which is not now reviewable shoug:l be reviewable. I want to increase
the area of judicial reviewability. It is interesting to look at what
this committee has been doing on this subject. It has fluctuated be-
tween the very extreme position of the American Bar Association and
the position of keeping the Administrative Procedure Act as it is
on this subject, which I interpret this to do. I think there ought to
be some exploration of a midd%)e position.

Mr. Kennepy. Professor, you say there is no difficulty with this
preamble. Why does the American Bar Association apparently take
what you describe as a very extreme position, wanting to have it
changed ?

Mr. Davis. I shall try to answer that.

Mr. Kennepy. Is there or is there not difficulty is all T want to
know, without the arguments.

Mr. Davis. The American Bar Association, as I understand them,
and I mi%ht say I am a member of the bar association and the admin-
istrative law section, senses that there ought to be more reviewability.
And T am inclined to have that same sense.

I think there ought to be more reviewability. But then they try
to draft the thing and they see this provision about except so far
as the agency action is by law committeed to agency discretion, and
they scratch the whole thing, not realizing that is knocking out one
of the most essential props in this entire piece of legislation.

That is not the way to change it. The way to change it is with
much more particularism to deal with problems about reviewability.

Senator Burpick. We have come to the point where I think we
shall have to wind this hearing up. There have been two votes



ADMINISTRATIVE PROCEDURE ACT 171

already this afternoon and one is coming up. Can you summarize
in 5 minutes what you have left? Otherwise, I shall have to ad-
journ the hearing in a few minutes.

Mr. Davis. I will try to.

On section 10, let us keep the introductory clause as it is in the
Administrative Procedure Act unless there is an intent to change the
substance. If there is an intent to change the substance, then there
ought to be a statement of what is the change. The present draft
does not do that.

Now, I think the most important—well, Senator, I am afraid I can-
not conclude in 5 minutes, because what I consider the most impor-
tant part of my statement has to do with two things: One is the
sovereign immunity provision, which I think is unsatisfactory in this
bill, although it may be satisfactory, depending upon what the intent
is. The other statement that I want to make is affirmatively what this
bill does not touch that should be dealt with concerning administra-
tive procedures. May I have a little more time, either today or
tomorrow ¢

Senator Burpick. You keep talking until the bell rings three
times.

Mr. Davis. All right. I come to the subject of sovereign immunity,
which I consider to be extremely important. Here is opportunity
really to do some good in the field of justice relating to administrative
- agencies. Section 10(b) of the bill, in the last sentence, the bottom
of page 30, says—“the action for judicial review may be brought
against the agency by its official title.”

Now, I want to ask what does that mean in relation to the kind of
case that is now barred by sovereign immunity? Let me give you
an example of a real case.

In the California Central Valley project, which is conducted
mainly by the U.S. Government and partly by State governments,
a plaintiff thought that his water rights were being taken away from
him by the Bureau of Reclamation. He named the officers of the
Bureau of Reclamation and brought an action for an injunction and
a declaratory judgment. In the Sgupreme Court of the United States,
he lost his case without a determination of the merits on the ground
of sovereign immunity. Congress had not authorized a suit against
Uncle Sam. :

Now, let us take that same case and look at these words—*“the ac-
tion for judicial review may be brought against the agency by its
official title.” Supposing the case had been called Rank against Bu-
reau of Reclamation. What would the result be if this bill were law ?
My answer to that question is I do not know. If this were a statute,
I would consult the legislative history to see whether I could find
out what the intent is. But as things are, I do not know what the in-
tent is.

Is it the intent that Congress consents whenever a party seeks ju-
dicial review of administrative action as those terms are used in this
bill, that Congress consents to a suit which will name the Govern-
ment agency as the defendant? I hope the answer to that question
1s “Yes.” 1 would like the answer to be yes, because as I look at all
administrative law, I see a good many trouble spots, but one of the
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areas where I think the greatest amount of injustice occurs is in the
continued use by the courts of the doctrine of sovereign Immunity.
This is a doctrine that stems from the time in FEngland swhen the
King could do no wrong—you could not sue the King. Therefore, in
the imerican democracy, you cannot sue the Government. You can-
not sue the Government without its consent. So runs the doctrine.
Thirteen State courts in the last 7 years have by judicial action abol-
ished big chunks of sovereign immunity. It isin the air today to get
rid of sovereign immunity.

In the many State courts that have considered the question whether
they ought to leave that problem to the legislature or whether they
ought to abolish sovereign immunity by judicial action, there are
many debates and many dissenting opinions, and not one word is
uttered in the batch of cases in the last 7 years in favor of the doctrine
of sovereign immunity on its merits. The only question on which the
courts are dividing, in the State courts, is the question whether the
action to get rid of sovereign immunity can properly be taken by
judges, or whether the job ought to be done by the legislative body.

The legislative body long ago did in New York State, and New
York has been almost alone 1n that respect. California in 1963 caught
up with the times through legislative action. The Congress of the
United States has done it in part in the Federal Tort Claims Act of
1946, which, by the way, needs to be amended and strengthened.

Mr. Kenxepy. I know you hate to argue with the other side, but
why ]m;fe legislative bodies been so reluctant to abolish sovereign im-
munity ?

Mr.yDAVIs. Because this is the technical kind of matter that only
occasionally affects parties, and the Congress seldom responds just to
matters of justice of this kind, where there are no organizations that
are promoting some kind of change. In this instance, the most ap-
propriate organization to apply some pressure and get the job done

1s the American Bar Association, and Mr. Benjamin this morning

said to this committee that the American Bar Association supports
the idea T am advancing in principle and has no objection, as T un-
derstand him, to the draft o? the language that I have proposed.

This draft that T am advancing is not an offhand piece of writing.
T had something in my treatise m 1958 along this Ene. I changed
that in the 1963 pocket parts and have changed that again in the
present proposal. I have been trying to learn about this subject ever
since first promoting this idea. I think that the present draft may be
satisfactory, although it is the kind of thing that calls for the ideas of
many minds and a great deal of imagination about what the conse-
quences will be.

I hope that this committee will see fit to pick up this idea. I think
that if this bill is enacted with a provision that will clarify on the sub-
ject of sovereign immunity, taking the one sentence as it 1s and earry-
ing it a little bit further to make clear that consent is given to actions
against the United States, this will be the greatest accomplishment
that this committee can make in this bill, in my opinion.

Senator Buroick. Where would you insert that language?

Mr. Davis. I would take the last sentence of section 10(b) and I
would provide as follows: I would change that sentence a little and
then go on from there. This is at page 10 of my written statement.
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T would like to go over this sentence by sentence, because I think this is
very important :

“The acticn for judicial review may be brought”—that is the same
as the present bill.  The present bill says against the agency, by name.
Change it this way: “The action for judicial review may be brought
against the United States, the agency by its official title, or the appro-
priate officer.”” Now, there are a lot of reasons why any one of those
three can be appropriate in any particular case. Congress should
authorize any one of the three at the option of the plaintiff, I think.

Then I would go further to make clear what is intended : “Consent is
given to an award of specific relief against the United States, or
against an agency or officer of the United States, irrespective of the
doctrine of sovereign immunity, in any suit for declaratory judgment,
relief in the nature of mandamus, prohibitory or mandatory injunc-
tion, or habeas corpus.”

Those are the remedies that are specified in section 10 of this bill,
and also in section 10 of the Administrative Procedure Act.

Now, that is qualified a little, however: “or for any combination
of these remedies, in any case or controversy”—that is necessary to
comply with article ITT of the Constitution—%in which the court finds
that the issue or issues are appropriate for judicial determination.”
Now, those words will become worgs of art as they are interpreted by
courts. Those words are essential because some of the reasons why
we do not get courts where they do not belong is the use of the sovereign
immunity doctrine. We need something to take the place of that if we
erase the sovereign immunity doctrine. Now, there is one circum-
stance where I think sovereign immunity may be properly retained,
and I think it is important that we should recognize that that is so:
“except that one who is by law entitled to recover money in an action
against the United States”—that will typically be in the Court of
Claims or under the Federal Tort Claims Act—"may in the discretion
of the court be denied specific relief if the court finds that (1) an
award of specific relief may impair a governmental program and that
( 21 ) Ifngnetary relief is in the circumstances a just substitute for specific
relief,

Now, that is the proposal with respect to sovereign immunity. I
would suppose that the Department of Justice at first will oppose
this kind of thing, because Government lawyers as such are so ac-
customed to trying to protect the money of the United States against
suits by plaintiffs by using this weapon of sovereign immunity. It
is because they do so that we have so much injustice. That is some-
thing that it seems to me has to be changed even over the opposition
of the Department of Justice, if it opposes.

I would expect that the lawyers in the Department of Justice would,
in all probakbility, be divided among themselves about whether this
cught to be done.

Mr. Fexsterwarp. I was about to say when you said they would
oppose it that this was the most scholarly understatement of the year.

Mr. Davzs. Speaking of scholars, I think it would be found quickly
that scholars on this subject will be unanimous and enthusiastic about
the idea, 1f we can only get rid of this cause for injustice. These are
people who have no ax to grind. T think I have no ax to grind in
coming before you here, except I want to see justice done in these
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many cases i which these deserving plaintiffs lose their cases on ac-
count of the doctrine of sovereign immunity. Let us get rid of it once
and for all if we can find a way to doit.

Now, I come to the final section of what 1 want to say. That is,
there is not much in this bill in its present form. We have come 3
long way from the original American Bar Association position. The
original bill was very extreme, as I see it, and I know that it is g
controversial subject. The history has been one of starting out with
the Hoover Commission Task Force Report in 1955, which was too
extreme even for the American Bar Association people., They watered
it down somewhat in their first draft, and each succeeding draft hag
been milder and less extreme, more acceptable.

The four main positions that the American Bar Association took
before this committee last year have to do with the subjects of separa-
tion of functions, evidence, reviewability, and scope of review. All
of them have been rejected in this bill. This becomes a bill that is
largely unobjectionable except for 3(c) and section 8, both of which,
I think, can be properly changed. But there is not very much affirma-
tive push in it any more. It is largely empty when you take out the
original impetus for the bill. .

think there is a great deal that needs to be done in the field of
administrative law and procedure and that needs to be done by legis-
lation. The most important remark that I can make about this bill
is that it fails to reach most of the trouble spots of administrative law
and procedure. Why do we not deal with the trouble spots? Let me
tell you what I think a good bill would do.

A good bill would open up a good deal that is now secret, as this one
tries to do, and would do this with enough refinement of detail that
typical administrators would not be alarmed by it, but would support
it, and I think that can be done. It cannot be quickly done; it will
take a lot of study to doit. But it can be done. _

A good bill could straighten out the complex and unsatisfactory law
about legislative, interpretative, and retroactive rules. This bill is
silent on the subject.

A good bill would deal with the misuse of trial procedures for solv-
ing economic inponderables. It would do away with such things as
the Civil Aeronautics Board conducting hearings, with evidence, with
cross-examination, with thousands of pages of record, a cost of $300,000
or more to each party, 14 parties in the case, on the question of whether
2 airlines, 3 airlines, or 4 airlines ought to fly between a pair of cities.
That kind of question cannot be resolved with evidence, whether or
not it is subject to cross-examination. This is a tremendous abuse
in our present system. This bill does not touch it. It does not even
try to (Iijeal with the problem. This is one of the major problems of
the administrative process in its present state of development.

Another such problem is the problem of seven applicants for a TV
license in the Communications Commission, with a hearing, at a cost
to some parties up to $500,000 for the proceeding, and then a decision
on the basis of what nobody can understand, including the Commis-
sioners with whom I have talked about this question. This needs to
have some attention from Congress. It is too much neglected. These
trouble spots need to be dealt with.
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A good bill would deal with use of trial-type procedure for rule-
making. Instead of the provision in section 4 of this bill which
accentuates determinations of the record in rulemaking, it should get
rid of determinations on the record in rulemaking except for rate-
making cases. There is no sense in the Food and %rug» dministra-
tion’s procedure in which they take evidence on the question of wheth-
er a peach ought to be cut into six slices or eight slices and whether
it ought to be described as in water slightly sweetened or in soft syrup,
or whatever it is. You cannot prove with evidence that one thing
or another ought to be done. That is the procedure that is now being
used because Congress calls for it in the Food and Drug Act. That
kind of thing ought to be changed. .

A good bill would deal with the problems of ratemaking as such.
As I said earlier, there is a great deal of understanding of this subject
which can be captured by the staff of this committee, and something
can be drafted that will relieve against some of our most serious
problems in that area. ) _

A good bill would not leave the problem of requirement of hearin
to other legislation and to the courts under the Constitution. A goo
bill would deal with the question of when a hearing ought to be
required. This bill does not even attempt that. There is a great deal
that needs to be changed in this law, as any study will show.

A good bill would contain provisions to govern trial-type hearings
that are held even though neither the statute nor the Constitution re-
quires such hearings. Do you realize that this bill does not contain
any provision for the many adjudications that are not required to be
determined on the record after opportunity for agency hearing, except
the little bit in section 5(b), which I think is all wrong for reasons that
I have stated before? I think a good bill would deal with the subject
of adjudication that is not required to be determined on the record.

A %'ood bill would go much more deeply into the extremely difficult
problems of official notice. What this Elﬁ does on official notice is to
go a little bit beyond what is in the Administrative Procedure Act,
and what it does is good as far as it goes. I think this is one of the
major problems in the administrative process in its present stage of
development. It needs attention. There is a great deal that can be
done by legislation.

In my statement to the committee last year, I had a draft of a pro-
vision which I think can do some good. I do not know why it has been
rejected. I think the reason, and this will be without disrespect, is
that it is not understood. It is a very difficult subject matter. It is
very difficult to understand what I have proposed there. I would be
glad to go into that very fully with the committee’s staff to see if we
cannot work out something that will do some good on this subject. The
California Law Revision Commission has been dealing with that sub-
Ject and they have adopted the main ideas that I have presented which
are the same as what I gave to this committee last year. That is
about to be, as T understand it, enacted by the California Legislature.

A good bill would go much more deeply into a good many other
subjects. I think what is needed on the subject of evidence is a clear
statement that Congress rejects the residuum rule. The present bill
does not deal with the residuum rule. The residuum rule may or may



176 ADMINISTRATIVE PROCEDURE ACT

not be the law of the Federal courts. The Federal courts do not know
whether it is or not. We have a great deal of confusion on this sub-
ject. Some courts say it is and some courts say it is not, and some
courts have something in between. .

The residuum rule is that the finding must be supported with evi-
dence which would be admissible in a jury case. Now, the reason why
we have jury trial rules of evidence, as we call them, has to do witl
special considerations about juries. We cannot trust the juries to han-
dle some kinds of evidence. In judge-tried cases we relax the jury
trial rules of evidence. In agency-tried cases, we relax the rules of
evidence. But if we use the residuum rule, we have this crazy system
of determining what may be relied upon by rules that have been de-
veloped for the purpose of determining what may be admitted—some-
thing quite different. And the determination of what may admitted
has to do with jury. Then when we apply that to agencies, we get
very bad results.

Many courts, State courts, have rejected the residuum rule on their
own. A good bill would deal with this subject and find out what needs
to be done and provide for it.

A good bill would be concerned not only with adjudication, rule-
making, and judicial review, and that is what this bill is limited to
except for the few things in section 6, but it would get into the most
difficult subject matter of all, and that is the exercise of discretionary
power in the absence of hearing safeguards. It could require openness
in the exercise of discretionary power; it does not do that. 1t deals
with the product, but it does not deal with the process. It could forbid
secrecy except when special reasons justify secrecy in the process. It
could require findings of fact and statements of reasons for some deter-
minations even when hearings are not required. This bill does not
even do that for all adjudication. I think it ought to do it for some
exercise of discretionary power. We can find out what are the areas
where that is feasible.

We could require a system of precedents and of consistency, even
when you do not have a proceeding and even when you do not have
any kind of formality. A good bil%woul‘d require the exploitation of
the principle of check even when the procedures are as informal as
conversation. Some agencies are doing that to some extent, and we
can learn from those agencies that are doing it.

A good bill would provide criteria on the subject of exhaustion of
administrative remedies. This is the subject matter of much confusion
in judicial opinions. I have recommended in my treatise a way to
resolve that confusion. A half dozen courts have adopted that, in-
cluding some of the lower Federal courts. It is possible that we are
on our way to work that out, but it would be much better if that kind
of system could be written into a statute which would be authoritative
and take care of the problem. I think the problem can be propel_‘ly
resolved by legislation. This bill does not even attempt to deal with
exhaustion of administrative remedies. )

One of the subjects of administrative law that is most confusing of
all is the subject of ripeness. On no other subject is Supreme Court
law so contradictory. The Court closes the judicial doors to cases thaf
many observers think are deserving of consideration, and the Court
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opens the judicial doors to many cases that many observers think are
not deserving of consideration. The cases are going in all directions
and the Supreme Court is often violating its own case law. We have
had some extreme views that have been developed within the Supreme
Court which we are now in the process, I think, of getting away from.
A little push by Congress on this difficult subject could help the judges
in developing a much better system. We are litigating altogether too
many questions of whether the judicial doors are open or closed to cases
in the name of ripeness or lack of ripeness.

A good bill would deal with the subject of nonstatutory remedies or
forms of proceedings. What is needed above all is to get rid of man-
damus and suits in the nature of mandamus. Rule 81(b) of the Fed-
eral Rules of Civil Procedure provides that mandamus is hereby
abolished. It was recognized way back there in the 1920’s or 1930’s
that mandamus ought to be abolished. But it has survived its aboli-
tion. It has just a new name now, relief in the nature of mandamus.

What is wrong with it is that it 1s governed by intricacies developed
out of the Middle Ages that no longer have any good sense in them
for modern problems. The way to get mandatory relief today that is
satisfactory is the mandatory injunction. But because of the manda-
mus tradition, many courts will tend to relate the mandatory injunc-
tion to mandamus and will follow the needless and harmful intricacies.
We could simply provide in one sentence that relief in the nature of
mandamus shall no longer be available, that anybody who wants man-
datory relief shall ask for mandatory injunction, and that mandatory
injunction shall be governed by equitable principles, not by the prin-
ciples of mandamus law.

(A complete statement by Mr. Davis follows:)

COMMENTS ON ADMINISTRATIVE PrOCEDURE Birr, 8. 1336, 8¢rm CONGRESS, BY
KennerH Cure Davis, Proressor oF Law, UNIveRsITY oF CHICAGO

This year’s bill is a better one than last year’s. Indeed, I have counted about
30 of my recommendations of last year that have been adopted and incorpo-
rated in the present bill. From my subjective standpoint, that is real progress!
The changes I have recommended include major ones, as well as the correction
of a good many ineptitudes. I am especially pleased that almost all of the ex-
treme positions of the American Bar Association have been rejected, including
especially their extreme positions on evidence, on separation of functions, on
reviewability, and on scope of review. .

The present draft is beginning to look a little bit like the kind of thing that
Congress can properly enact. The most serious infirmities in the present draft,
in my opinion are in section 3{c) and in section 8. I shall state my criticisms sec-
tion by section. Then at the end of my remarks I shall try to put this bill into
a large perspective, and I shall try to state constructively what I think a good
administrative procedure bill should do.

The new definitions in section 2(d) of order, opinion, and adjudiecation are
based upon my recommendations of last year, and I approve them. They seem
to me to improve upon the definitions in the present Administrative Procedure
Act. But I have two small suggestions about these definitions. In the first
sentence, the words “in any proceeding” do no good and may possibly do harm.
Most orders are issued without anything in the nature of what we commonly
call “proceedings,” although I confess that I am unable to define “proceed-
ings,” and although the bill fails to define “proceedings” despite the words on
the subject in section 2(g). I also suggest that in the second sentence, defining
opinion the words “presented on the record” should be deleted. Opinions are
often written in cases that are not determined on the record.

Perhaps I should point out that the changes in section 2(d) are not merely
changes in meanings of terms. They involve rather important changes in appli-
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cability of the act’s provisions. For instance, ratemaking for a single company
has never been subject to the provisions of section 5 of the Administrative Pro.
cedure Act. Because of the changes in seetion 2(d), ratemaking for a single
company will become adjudication, and it will be subject to section 5. I think
this is a good resulf.

Section 3 is slightly improved over last year’s version, but much additiona]
work on it is still needed, in my opinion, especially on section 3(c).

My suggestions of last year to eliminate the exceptions at the beginning of the
section have been adopted, and I think that iz a gain.

Section 3(a) adopts two suggestions T made last year, and I find it quite
satisfactory in its present form. .

Section 3(b) adopts many of my suggestions of last year, and I think it is
greatly improved. One of my suggestions, however, has been carried too far
I recommended that a provision be included to require opening to public inspection
the portions of operating instructions to an agency's staff that amount to sub-
stantive law. Section 3(b) now requires opening to public inspection “staff
manuals and instructions to staff that affect any member of the public, unless
such materials are promptly published and copies offered for sale.” I have two
suggestions about this: (1) The “unless” clause is useless and should be elimi.
nated. :(2) Opening to the public all instructions “that affect any member of
the public” goes too far and needs to be cut back. For instance, one who ig
investigated may be affected by instructions to the imvestigator about how 1o
investigate, but some such instructions are properly confidential. I recommend
that the provision be revised to read as follows: “staff manuals and instructions
to staff to the extent that they embody agency interpretations of law.”

Although I warmly approve the purpose behind seetion 3(c), I think it has
not been responsibly drafted. TThe exemptions in section 3(e) are much too
crude. :

The requirement that each agency shall “make all its records promptly avail-
able to any person,” except for what is contained in the eight exemptions of
3 (e) isnot limited to current or future records.

Has anyone ever made an estimate as to bow many billion dollars, or tens of
billions, might have to be spent to go through all records of all executive de-
partments and all independent agencies and sort cuf the exempt information
from the information that is not exempt?

The fact is that agency records since 1789 have not been kept in such a way
that the items within the eight exemptions are separated from. other items.
Perhaps it would take the whole population of the United States several years
‘to do the sorting, even if the whole population were freed from other tasks.

Yet under thHis bill as drafted, a single plaintiff could name all executive de-
partments and all agencies as defendants in a single proceeding, and the court,
if it is faithful to the language of the statute, would be required to order all the
departments and all the agencies to make all their records “promptly’’ available
fo the plaintiff, minus what is in the eight exemptions. ;

T weigh my words carefully, and I speak without exaggeration when T gay that
my judgment is that 3(¢) as modified by 3(e) is irresponsible. {I implore this
committee to discharge its respongibility and to consider furtber whether it can
be enacted in its present form.

Ef 3(c) and 3(e) are not drafted with greater refinement, my opinion is that
any responsible President wiil be forced to veto the entire bill,

A simple change that is obviously necessary is to limit the words “all ifs
records” to “all records compiled after the effective date of this act.” That would
meet a part of my objections but not all of them. I think a great deal of com-
mittee staff work for 6 months to a year is necessary in order to develop the
needed refinements in the eight exemptions of section 3(e}.

Perhaps I should add parenthetically that H.R. 5012, introduced by Representa-
tive Moss February 17, 1965, provides that “Every agency shall * * * make all
its records promptly available to any person except information that is * * *
specifically required by the President to be withheld * * *” The result of this
is to labor to legislate and to leave us precisely where we are now. Under the
present system, each agency in general determines what shall be concealed and
what shall be disclosed. The President, of course, has to act through each
agency, of necessity. So under H.R. 5012, each agency will in practical effect
continue to determine, as now, each question of concealment or disclosure, and
no gain will be accomplished.
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I recommend that section 8(c) of the Administrative Procedure Act be left
unchanged until the necessary staff work has been done fo draft a proper
substitute.
buAlt:hough nearly all the recommendations I made about last year’s draft of
section 4 have been adopted in the present draff, some features of the present
draft seem to me unsatisfactory.

The elimination of the exceptions for interpretative rules and general state-
ments of policy may be undesirable, although all the considerations are not on one
side. JIf the choice were merely between (a) party participation and (b) no
party participation in the making of interpretative rules and general statements
of policy, then I would favor party participation, and I would go along with -
the present draft on this point. But that is not the choice. The crucial con-
sideration is that nothing in 8. 1336 or in any other legislation can compel
agencies to disclose all the policies that have become clarified in the minds of
the administrators. Nothing can prevent an agency from failing to disclose
policies to affected parties.

Indeed, I think that in the present stage of development of the Federal ad-
ministrative process, one of the major failings of most agencies is reluctance
to clarify the law they administer., For this reason, I think that everything
should be done that can be done to encourage agencies to move toward earlier
clarification. Mwo of the main methods for such earlier clarification are in-
terpretative rules and general statements of policy. Good legislation should
avoid any kind of new barriers to issuance of interpretative rules and general
statements of policy.

‘On the problem of whether or not the procedural requirements of section 4
should be applied to interpretative rules and general statements of policy, the
primary concern of affected parties relates to the agencys’ choice between (a)
disclosure of policies, and (b) concealment of policies.

On this choice, the impact of the present draft of section 4 is on the wrong
side. The present draft, if adopted, will discourage agencies from issuing either
interpretative rules or general statements of policy.

Even though I prefer party participation, I do not want to pay the price in
terms of discouraging more frequent use by the agencies of interpretative rules
and general statements of policy. Therefore I favor continuing the present
exemption from section 4 of interpretative rules and general statements of policy.

In section 4, I do not like the three statements that ‘“the agency shall make
its decision.” This is bad as a matter of language; we do not customarily call
the promulgation of rules a “decision.” ‘What should be said is that “the agency
shall promulgate the rules.” ,

The provision in section 4(c¢) (2). that “the officer who presided shall make
a recommended decision” is a bad one. ‘Section 8(a), even in an adjudication
required by statute to be determined on the record, is less strict, for it adds the
words “except where such officers become unavailable to the agency.” At least
such an “except” clause should be added. But in rulemaking, I see no need
for requiring the same officers. 1 would strike the provision entirely. If it is
kept, I would substitute “recommended rules” for “recommended decision.”

Section 4(h) exempts “advisory interpretations and rulings of particular
applicability.” I see no more reason for exempting “advisory” interpretations
than any other interpretations. I recommend striking the word “advisory.” 1
think this exemption ought to include ‘“action of particular applicability, such
as orders, interpretations, and rulings.”

In section 5, the elimination of the exceptions from ‘the introductory clause
conforms to my recommendations of last year. 8o does'the change of the rest
of the introductory clause to substantially what it has been in the Administrative
Procedure Act. :

In section 5(a)(3), the word “order” is used twice for what should be called
“statement.” We must remember that “order” is defined in section 2(d) to mean
a final disposition.

The provision of section 5(a) (5) ‘that “Every agency shall by rule provide for
abridged procedures which shall be on the record * * *" goes too far. The
word “shall” should be changed to “may.” For instance, an examiner handling
social security claims for old age, survivors, and disability insurance, uses pro-
cedures that are about as fully abridged as they can be, and yet they come under
section 5(a).(4) concerning “‘regular hearing procedure.”
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The provision of section 5(a)(5) that “agency personnel of appropriate
ability” may conduct hearings in the modified hearing proeedure undermineg
the whole idea of having a staff of examiners who are specially qualified.

The last szentence of section 5(a)(5), that the officer who conducted the
abridged proceeding “shall make his decision” needs to be qualified to conform
to section 8(a); the words should De “shall make his decision except when he
becomes unavailable to the agency.”

The provision of section 5(a) (6) (A) on separation of functions now eliminates
the earlier extremism and is entirely satisfactory. But the provision of section
3(a)(6) (B) that “no presiding officer * * * ghall consult with any person or
agency on any fact in issue * * *” goes too far, Sensible examiners are not
likely to comply with it. Two examiners will go to lunch together and talk
about each other’s cases. When an examiner is not sure how to interpret testi-
mony of an expert witness, the examiner should be allowed to consult an agency
specialist about the meaning of unfamiliar terms, or about the guestion whether
the examiner may take official notice, or about the interpretation of some spe-
cialized concepts. If the agency heads are free to consult agency specialistg
who have not participated in investigating, prosecuting, or advocating, the
examiner should be free to consult the same agency specialists. If the examiner
does consult them, the procedural protection for the adversely affected party will
he helped, not hurt, because then that party will have 4 chance to know at an
earlier time what the specialist will advise the ageney, and will have a chance
to meet that advice before the agency’s decision has been announced.

The provision of section 5(a)(7) that in an emergency “an agency may take
action without the notice or other procedures required by this subsection” fails
to do what it apparently attempts to do. If it means that an agency may in an
emergency act without a hearing, then it has no effect whatsoever, because the
requirement of hearing does not come from ‘“this subsection.” If it does not
mean that, then it is harmful; for instance, if a hearing must be held, no gain
is made in taking care of the emergency by providing that the prosecutors may
participate in deciding. The existing law adequately takes care of emergency
action. The entire provision of section 5(a) (7) fails to do any good and it
should be deleted.

Seetion 5(b) applies to “all other cases of adjudication except those involving
inspections and tests.” More than 90 percent of ‘“‘other cases of adjudication”
are cases in which no hearing is held. For instance, during 1963 the FCC
licensed 735,000 trapsmitters, and each case was an adjudication, but during the
year the F'CC in all types of its business held only 226 hearings. The Immigra-
tion Service adjudicated 693,000 cases, but it held only 13,000 hearings. The
Social Security Adminigtration adjudicated 3 million cases, but held only 28,000
hearings. Yet section 5(b) is drafted as though every adjudication involves g
hearing. Por instance, it says that “Without delay after the conclusion of the
proceeding, the officer who has condueted it shall make his decision.” These
words are unreal. The typical adjudication does not involve a “proceeding”
that is “conducted” by an officer. In the typical adjudication, an application is
made in writing, the agency’s employee grants or denies it in the name of the
agency. and nothing more is done.

Section 5(c) never gets around to saying what it applies to. Section 5(a)
applies to adjudications required to be on the record after opportunity for agency
hearing, and section 5(b) applies to other adjudications. If section 5(c¢) applies
to all adjudications, as it may, then it is ill conceived, because it provides oppor-
tunity to settle “in advance of the hearings,” and no hearings are held in more
than nine-tenths of adjudications. If it applies only to cases in which bearings
are held, then it is bad as a matter of substance, because parties should have the
opportunity to settle cases that may be decided without hearings.

Section 6(a) moves in the right direction in providing the right to be “ac-
companied, represented. and advised by counsel,” but this right should be un-
qualified. not gnalified. 1t should not be limited to “investigations” and ‘“pro-
ceedings” bhut it should apply to all dealings between “any person” and “any
agency.” The provision should read: “Any person who voluntarily or invelun-
tarily appears before any agency or representative thereof shall be accorded
the right to be accompanied, represented, and advised by counsel or, if per
mitted by the agency, by other qualified representative.” It should apply to per
sons who seek from an agency such things as advice, formal advisory opinions.
declaratory orders, a prosecution of someone, a refusal to prosecute, initiation



ADMINISTRATIVE PROCEDURE ACT 181

of 2 proceeding, agency spousorship of legislation, an investigation, a iimitat}on
on an investigation, disclosure of information, nondisclosure of information.
The provision for right to counsel should, in short, apply to all dealings between
any person and any agency’s representative.

Section 6(e) provides: “Unless otherwise provided by statute, every agency
¢liall Ly rule provide for the issuance of subpenas and shall issue subpenas upon
request to any party to an adjudication and shall by rule designate officers, in-
cluding the presiding officer, who are authorized to sign and issue such subpenas.”
Does this senfence authorize agencies which now have no subpena power to issue
subpenas? If that is the intent, it should say so. If that is not the intent, then
thie words should be limited to agencies that have a subpena power.

The second sentence of section 6(e) says that the presiding officer or the
agency may quash a subpena for reasons of relevance or scope. What if the ob-
jection is to jurisdiction or authority to issue the subpena? What if the re-
sistance to the subpena is on grounds of self-incrimination? What if other ap-
propriate objections are made? I suggest that the sentence should read: “When
objection is made to the subpena, the presiding officer or the agency may quash
or modify it.”

Section 6(f) provides: “Prompt notice shall be given of the denial in whole
or in part of any written application, petition, or other request of any inter-
ested person made in connection with any agency proceeding.” Supposing an
application, petition, or other request is made that is not *in eonnection with any
agency proceeding.” Frankly, I don’t know what applications are or are not
“in connection with any agency proceeding,” for I don’t know the meaning of
“proceeding,” and the definition in section 2(g) does not help me. But what
I do know is that prompt notice should be given of denial of any application,
whether or not in connection with a proceeding. Why not strike the words “in
connection with any agency proceeding”? Similarly, the requirement in the
second sentence of section 6(f) of a simple statement of reasons should apply,
whether or not the application is in connection with a proceeding.

Section T(c) rejects the extreme position of the American Bar Association
about evidence. The present provision seems to me entirely satisfactory.

The provision of section 7(d) about official notice seems to me unobjectionable,
except that it passes up the opportunity to do some good on this subject, as I
proposed last year.

The last sentence of section 8(a) says: “In proceedings in which the agency
presides at the taking of evidence, its decision shall be the final agency action
in the proceeding.” This provision is unsound, because it cuts off rehearing or
reconsideration. The decision should be final only if the agency makes it final;
it should not be final if the agency decides to reconsider. The sentence should
be deleted. It isnot only unsound but it is also unnecessary.

By limiting appeals to “the gquestions raised by the exceptions,” and by limit-
ing exceptions with respect to findings to asserfions that findings are *clearly
erroneous,” section 8(c) (1) has the effect of withdrawing from the agency the
power upon an appeal to set aside a finding which it deems to be erroneous. This
means a withdrawal of power from the agency: it means that to some extent
the power that each agency has had will be divided between the agency and the
examiner. It the agency no longer has full power over factual determinations,
surely the agency can no longer have responsibility for results in its field, for
responsibility can be no broader than power. The provision is unsound. The
sound and essential idea is that of section 8(a) of the Administrative Procedure
Act, that the agency on appeal or review shall have “all the powers which it
would have in making the initial decision.” This idea should be retained.

The requirement of section 8(¢) {(2) that an appeal board must be composed
of agency members or hearing examiners unduly limits the agency with respect
to composition of an appeal board. The ¥FCC's highly successful review board
is not composed of either agency members or hearing examiners; perhaps it
would not be so successful if it were. The agency should be given full freedom
in making selections of personnel for appeal boards.

Section 8(c)(2) in its present form does not allow the agency to refuse to
consider an appeal until after the appeal board has considered it and made a
decision. The agency should have power to make this choice. 'The agency should
also have power to determine by rule what classes of cases shall go to the appeal
board and what classes of cases shall go from the presiding officer directly to the
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agency. And the agency should have power to review or refuse to review any de-
cision of the appeal board.

Section 8(c) (3) applies only to the agency and not to the appeal board. It
should apply also to the appeal board.

The most objectionable feature of the entire bill, 8. 1336, is the push made in
section 8 to divide power between the agency and its subordinates. All fina:
power over all questions, subject to judicial review, should be in the agency, and
the agency should continue to have full responsibility for all decisions. That
the agency must work through a staff, including presiding officers, should not
mean that power will be withdrawn from the ageney. No power should be
transferred from the agency to presiding officers. The agency should not in
any degree lose control within the area where it has responsibility.

These remarks are addressed especially to section 8(c¢) (4), which seems to me
alarmingly unsound. The agency’s power to review on its own motion is there
limited to questions of law and policy; the first sentence, through the word
“only,” says that an agency may not “order the case before it for review” on
the ground that the findings are erroneous. Each agency should continne to have
this power.

The second sentence of section 8(e) (4) seems to me especially queer in several
respects. Under the first sentence, the agency may not order a case before it
because it disagrees with a finding of fact; under the second sentence, the
agency may raise “any issue of fact it deems material.” Does this mean that
if the only question in a case is one of fact, the agency is powerless to review, no
matter how strongly it disagrees with the findings? Does it also mean that if
a case involves a question of fact and a question of policy, the agency may re-
view both questions? If so, the question of the agency’s power to review ques-
tions of fact will depend upon the utterly fortuitous question whether the case
also happens to involve a question of policy, and such a result is ridiculous.
But if this is not what section 8(c¢) (4) means, then it has a meaning that I am
unable to find.

The second sentence of section 8(c)(4) is also objectionable for additional

reasons. The proviso says that “if the agency raises any issue of fact it deems
material, the agency shall remand the case with instructions for further pro-
ceedings before the presiding officer.” Does the term “further proceedings before
the presiding officer” mean that the hearing will be reopened for taking addi-
tional evidence? This is’ what it seems to mean. But any such “further pro-
ceedings” will be complete nonsense in any case in which all the evidence that
should be taken has already been taken, and nine-tenths or more of the cases in
which “the agency raises any issue of fact” will be of that character.
. What is the agency to do if it finds that the presiding officer’s findings are not
supported by substantial evidence? Does the ageney have less power with re-
spect to findings that go out in the agency’s name than a reviewing court has?
The answer to thig question is yes if the words are interpreted according to their
plain meaning, and yet any such result would be absurd.

Does the agency have to allow the taking of further evidence even if it believes
that no further evidence need be taken? The answer to this question is yes if
the words are interpreted according to their plain meaning, and yet any such
result would be absurd.

What I am saying is that section 8(c¢c) (4) seems to me a complete absurdity.
I see no cure for it but to strike it in its entirety and start again. The only
words that should be kept are the following ones: “On such review the agency
shall have all the power it would have if it were initially deciding the proceeding,”
except that the word “proceeding” should be changed to “case.” Such a provision
should be unqualified, and all other provisions of the bill should be in conformity
with the vital principle of this provision.

Section 8(e¢) (§) provides: “The action on review or on appeal if no review is
taken sball be on the record and be the final action of the agency except when
the decision is remanded or set for reconsideration or rehearing.” Bach element
of this strange sentence seems to me either undesirable or unnecessary: (1) The
idea that “action * * * shall be on the record” is all wrong. The finding of
facts must be on the record. The conclusions of law need not be on the record.
The determination of policy need not be on the record. The “action” is not
on the record. (2) The phrase “if no review is taken” does violence to legal
language. A party “takes” an appeal. But an agency does not ‘“‘take” review.
(8) The statement that “action * * * ghall be * * * final * * * except when
the decision is remanded or set for reconsideration or rehearing” accomplishes
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no nseful purpose, and it may be harmful. Without setting the case for recon-
sideration or rehearing, the agency may want to make a correction in its order or
in its opinion. All courts and all agencies have power within a limited period to
make changes and to express afterthoughts, without setting the case for recon-
gideration or rehearing. This customary power should not be taken away.
Since section 8(c) (5) does no good and since it is harmful in several ways, it
should be deleted in its entirety.

Section 9{(a) says: “Hivery agency shall have a duty * * * to set * * * any
investigation * * * required to be conducted pursuant to this act * * *7 This
makes no sense, since this act does not require any investigation to be conducted.
rmne whole provision of section 9(a) is badly drafted. The last sentence for-
pids any “substantive rule” except “within jurisdiction.” Why the word “sub-
stantive”? 1Is it the intent that procedural rules need not be within jurisdic-
tion? I would strike all of section 9(a), for it does no good.

The introductory clause of section 10 seems to me all right in substance but
bad in the draftsmanship. It seems to me illogical to have two phrases, one re-
ferring to what is precluded by law and the other to what is precluded by
statute. One is wholly included within the other. Apparently the intent is to
make no change in the resulfs under the Administrative Procedure Act. If that
is the intent, then a good way to express that intent would be my making no
change in the language of the Administrative Procedure Act. If the intent is
to make some change, then that intent should be expressed. For my part, 1
would leave the introductory clause of section 10 as it is in the Administrative
Procedure Act.

The provision of section 10(a) seems to me to be excellent. I assume that it
means that a Federal taxpayer will have standing to challenge an illegal expendi-
ture by a Government agency, but this is far from clear and should be made clear.
The question of a taxpayer’s standing is a major one. It should not be dealt with
in such a cryptic fashion.

Probably the most important provision in 8. 1336 is the last sentence of section
10(b) : “The action for judicial review may be brought against the agency by its
official title.” Heretofore, nonstatutory remedies for judicial review have had to
be brought against officers, not against agencies, because sovereign immunity
has prevented such suits against agencies. Under this provision, suits for declara-
tory judgments, for mandatory relief, for prohibitory or mandatory injunction,
and for habeas corpus can be brought against the agency by its official tifle.
Congressional authorization of such suifs must mean congressional consent to
such suits, and congressional consent is all that is needed to escape from the
judge-made doctrine that the Government cannot be sued without its consent.

I hope I am correct in my interpretation of the last sentence of section 10(b).
I hope the intent is to circumvent the doctrine of sovereign immunity. But if this
is the intent, I think it should be made somewhat clearer than it is in the present
draft. The present version is likely to cause unnecessary litigation over the
question whether or not sovereign immunity may sometimes be a defense.
Frankly, I think that occasionally sovereign immunity should be a defense; the
provision in its present form can be interpreted to do essentially what I want, but
it needs refinement. )

I propose that the following be substituted for the last sentence of section
10(b) : “The action for judicial review may be brought against the United States,
the agency by its official title, or the appropriate officer. Consent is given to an
award of specific relief against the United States, or against an agency or officer
of the United States, irrespective of the doctrine of sovereign immunity, in any
suit for declaratory judgment, relief in the nature of mandamaus, prohibitory or
mandatory injunction, or habeas corpus, or for any combination of these remedies,
in any case or controversy in which the court finds that the issue or issues are
appropriate for judicial determination, except that one who is by law entitled to
recover money in an action against the United States may in the discretion of
the court be denied specific relief if the court finds that (1) an award of specific
relief may impair a governmental program and that (2) monetary relief is in the
circumstances a just substitute for specific relief.”

The last sentence of section 10(c) seems to me in part the opposite of what
should be intended: “* * * agency action otherwise final shall be final for the
purposes of this subsection whether or not there has been presented or determined
any application for * * * an appeal to superior agency authority.” The words
seem to say that one is entitled to appeal to superior agency authority may go to
court before appealing to the superior agency authority. What should be pro-
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vided is exactly the opposite. One who has a right of administrative appeal
should not be entitled to go to court until he has taken his administrative apneal.
My proposition is the heart of the doctrine of exhaustion of administrative reme-
dies, developed by the courts. I assume that the proposal to depart from what
every judge knows instinctively must stem from an inadvertence and is not
intended.

Perspective~—We have come a long way from the proposals of the second Hoover
Commission’s Task Force in 1855. In my opinion, their recommendations were
rather wild and would have been extremely harmful to the Federal administra-
tive process. The American Bar Association recognized this, and its first biil
moved in the right direction, making the proposals milder. But it kept too many
of the 1955 recommendations, in my opinion. The further history has been one
of gradually, step by step, moving away from the extreme recommendations of
the American Bar Association. The present bill, S. 1836, has only a few remnants
of that extremism,

The present draft, now that the extreme proposals have been eliminated, does
not provide for any very significant changes. The most important are those of
section 8(c) and those of section 8, and these changes are in my opinion highly
objectionable, although I am in complete agreement with the objectives of section
3(¢), as distinguished from its crudeness.

The most important desirable changes in the present draft are, in my opinion,
those relating to standing and those relating to sovereign immunity. But the
one on standing does not say, as it should say, that a taxpayer has standing to
challenge an illegal expenditure, and the one on sovereign immunity is so in-
direct that I can’t be sure that it deals with sovereign immunity. Both of these
provisions, I think, need to be clarified.

Perhaps the most important remark that can be made about the present bill is
it fails to reach most of the trouble spots of administrative law. A good bill
would bring some improvements to our system at all the poimts of greatest
deficiencies.

A good bill would deal effectively and responsibly with the problem of govern-
ment information. It would be based upon comprehensive studies that would de-
termine what information should be kept confidential and what information
should be open to public inspection. It would open up a very great deal that is
now secret, and it would do this with enough refinement of detail that typical ad-
ministrators would not be alarmed by it.

A good bill could straighten out the complex and unsatisfactory law about legis-
lative, interpretative, and retroactive rules. The present bill is silent on this vital
subject. .

A good bill would deal with the misuse of trial procedures for resolving
economic imponderables. It would provide that trial procedure shall not be
used except to resolve specific issues of fact. It would end such spectacles as
the Civil Aeronautics Board’s taking evidence, subject to cross-examination, on
the guestion of how many airlines, from the standpoint of monopoly and competi-
tion, should iy between a pair of cities.

A good bill, instead of providing for making rules by trial methods, as this
one does, would provide that trial-type procedure shall not be used for rule-
making, unless the agency finds that specified issues of fact may most efficiently
be resolved by the method of trial.

A good bill would deal with the procedural problems of ratemaking, as such.

A good bill would not leave the problem of requirement of hearing to other
legislation and to the courts through constitutional interpretation; it would
deal with that problem, instead of avoiding it.

A good bill would contain provisions to govern trial-type hearings that are
held even though neither a statute nor a constitutional provision requires such
hearings; this bill containg nothing on this subject.

A good bill would go much more deeply into the extremely difficult problems
of official notice, This bill is satisfactory on that subject as far as it goes but it
does not go far enough into the problem.

A good bill would contain evidence provisions not only on the question of
what evidence may be admitted but also on the question of what evidence may
suffice to support a finding. This bill does not deal with this subject. What
is most needed is a clear provision that the residuum rule is rejected, that is,
that the test of reliability of evidence is not its admissibility in a jury trial

A good bill would be concerned not only with adjudication, rulemaking, and
judicial review, but also with the most difficult and important subject matter
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qll—the vast and important area of discretionary power wihich is uachgcked

) :;ither hearing safeguards or judicial review. It could require openness in the
by reise of discretionary power, forbidding secrecy except when special rea-
efws justify secrecy. It could require findings of fact and statements of
bﬂ;.lSOnS for some determination even when hearings are not required. It could
- courage a system of precedents and of consistency in some classes of mfprmal
?I%tion. It could search for ways to utilize the principle of check for informal
:{gtermin‘ation& It could lay down some rules about fair procedure even when
ihe procedure is as informal as conversation. .

4 good bill would provide criteria on the confused subject of exhaustion of
qd}ninistrative remedies. This can be done and it should be done. The present
pill is silent.
ml}xlsgood bill would deal with the subject of ripeness for judicial review. On
no other subject in the area of administrative law has the Supreme Court so
often contradicted itself or so often failed to follow the rules it has laid down
for courts and for practitioners to follow. The draftsmen of the present bill
pave not even attempted to deal with this subject, even thpugh the negd for
legislation here is far greater than it is on many of the subjects dealt with in
the present bill. . ) ,

A good bill would deal with nonstatutory forms of proceedmgs.. The most
unsatisfactory one is relief in the nature of mandamus. Man@lamus is apohshed
py rule 81(b) of the Federal Rules of Civil Procedure, but it has survived its
abolition, in the form of what is called relief in the nature of mandamus.
what is needed is to abolish relief in the nature of mandamus, with a simple
provision that the only mandatory relief available in a Federal court shall b}a
through mandatory injunction, which shall continue fo be contirolied by equi-
table considerations, as how, and not by the harmful intricacies of mandamus

of

m@i good bill would deal with judicial review in the form of tort suits against
the Government and against officers. It would build on recent studies that
have been made, notably the one by the California Law Revision Commission.
It would abolish some of the exceptions under the Federal Tort Claims Act,
especially the exceptions for deliberate torts. It would deal with the subject
of officer liability in tort, including the problem of the relation between the
officer and the Government when the plaintiff is entitled to recover. It would
in some circumstances substitute strict liability of the Government for liability
based only on faulf. :

A good bill would quite decisively end sovereign immunity in suits for
specific relief and for declaratory judgments, with only slight designated
exceptions. - s

A good bill would enlarge the area of judicial reviewability. Much govern-
mental action is now unreviewable that ought to be subject to judicial check.
The draftsmen of the present bill have fluctuated between the two extremes of
leaving the law as it is, and providing so much review that, as the American
Bar Association’s bill would provide, the President’s decisions about foreign
policy would be judicially reviewable. A study of this subject should vield a
middle position between these extremes, and a good bill would call for a middle
position, in my opinion. ‘

American administrative law is in its early stages of development., in my
opinion. We  have many deficiencies that need correction, and most of them
can be corrected by appropriate legislation.

The present bill is the product of extreme proposals which have gradually
been weakened and finally eliminated, leaving very little that is worthy of
enactment. 'What is needed is comprehensive legislation that will be based
upon full study of the many trouble spots.

Senator Burpick. One concluding question: If your proposals
were adopted, specific proposals, what would be your characterization
of the legislation we would have? Good,bad, or indifferent?

Mr. Davis. If these proposals were adopted ?

Senator Burpick. Specific proposals you have made.

Mr. Davis. What I am proposing now is subject matter that ought
to be dealt with in the legislation, and T assume it would have to be
kicked around quite a bit to determine what is the consensus.
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Senator Burpick. I am referring now to specific proposals you
made in your presentation on S. 1336.
Mr. Davis. Apart from what I think a good bill would contain?

Mr. FensTERWALD. Y es.
Mr. Davrs. T would say I think it might be worth the ponderous

effort of the congressional machinery to put it through, but it would
be laboring a good deal to produce something tiny.

Tae Brooxives INstITUTION CENTER FOR ADVANCED STUDY,
Washington, D.C., June 25, 1965.
Hon. Epwarp V. Long,
U7.8. Senate, Washington, D.C.

Dzear SENATOR LoNG: This letter has three purposes—(1) to make clear that
many records in the National Archives are closed to publie inspection; (2) to re-
spond to the written statement of the Department of Justice, which was filed after
the close of the hearing; and (3) to respond to the letter of the American Bar
Association, dated June 4, 1965, which is devoted exclusively to an attack upon
my oral statement to the committee.

(1) The National Archives.—During my oral statement to the committee, Mr.
Fensterwald said that “the records which are to be permanently kept are sent
to the Archives where they are available anyway. So you don’t have this prob-
lem of all records back to 1789 in a massive sense, all you have got is the records
that are available in the National Archives. And they are available today, as I
understand it.”

To that I said: ‘“There is a great deal in the Archives that is not available.”

My purpose now is to implement my oral statement just quoted. The commit-
tee is plainly mistaken in proceeding on the assumption that all records in the
National Archives are now open to public inspection. No more Is necessary to
discover the mistake than to consult the relevant statute (44 U.B.C. sec. 397)
which provides that the Administrator of the National Archives must keep rec-
ords confidential whenever the head of the agency whose records are involved
s0 requests, with some exceptions. Requests for confidentiality are quite common.
Of the records in Natiomal Archives less than 25 years old, possibly something
like 40 percent are confidential, according to an informal estimate or guess an
officer of Archives has made for me in a telephone conversation. This estimate
or guess is not based on measurement or statistics and the officer himself asserts
that it may be inaccurate.

The fact seems reasonably clear, however, that a large portion of the records
in the National Archives are now closed to public inspection, and that the pro-
posed section 3 may require tremendous expenditures to separate what is re-
quired to be open to inspection from what is covered by the exceptions in sec-
tion 3(e).

The provisions of section 3(c¢) and section 3(e) in their present form are en-
tirely unsatisfactory. They overshootf in requiring openness of information that
should be kept confidential, and then they give the agencies a means of defeating
the requirement of openness by making openness prohibitively expensive to some-
one who wants to look at the records. Seldom will the requirement of openness
be of any use to a private party if the agency can tell him that he can see the
records if he will pay the $7-$70 million that will be required to separate the
closed information from the open information.

Although much further study is obviously required before a proper draft can
be prepared, my surmise is that the only workable system, in the main, may be
a requirement that the separation of closed information from open information
must be made at the time the records are first compiled. The bill in its present
form makes no such requirement.

The observation I have just made seems to me to have a good deal of meaning.
The meaning is that not even a good beginning has been made toward drafting
a satisfactory bill on the subjeet of publie information. It seems to me obvious
that much further study of the problem of open records is necessary before a sat-
isfactory bill can be drafted.

(2) The Department of Justice—The written “appendix” to the oral state
ment of the Department of Justice, filed after the hearing, is disappointingly negd-
tive. It seeks to tear down what others have constructed, but it makes hardly

any afirmative suggestions.



ADMINISTRATIVE PROCEDURE ACT 187

I shall not comment comprehensively on the statement by the Department of
Justice, but I shall single out a few of its positions which especially call for

mraent.

Coln its point 1, the Justice Department objects to the redefinition of adjudication
and of rulemaking. Its main idea in its five-page discussion is that 8. 1336 is
seonceptually unsound” in disregarding “the basic differences between quasi-
legislative and quasi-judicial functions and to determine the application of pro-
cednral requirements according to whether the parties are named.” The Depart-
ment asserts what it believes to be “‘conceptually unsound” but it never gets
around to asserting what definitions would be conceptually sound ; it speaks of
sihe basic differences befween quasi-legisiative and quasi-judicial funetions”
without saying what those differences are. Nor does it try to explain why it
rejects accepted theory,

In absence of some new affirmative idea, one must choose between the defini-
tions of 8. 1336 and the definitions of the present act. Under the present act, the
definitions are woefully deficient; a cease and desist order issued by the Federal
Trade Commission against the X ecompany is a “rule,” and the President engages
in “adjudication” whenever he appoints an officer, recommends legislation, makes
a speech, or decides fo visit his Texas ranch.

The need for curing the present definitions is clear. And verfection in de-
fiing such terms as “adjudication” and “rulemaking” is unlikely.

The Department’s position is essentially that we should not improve on the
present definibions because the proposed definitions may seem fo some minds
imperfect. I think we should adopt the proposed definitions unless someone
ean show how to improve them. The reasons in favor of the proposed definitions
are that they correct gross ineptitudes in the present act, they are reasonably
satisfactory and are likely to prove workable, and no one has proposed anything
better.

If the Department of Justice thinks that the proposed definitions can be im-
proved, why does it not come forth with its affirmative proposals?

Even though the need for opening up Government information is a strong
one, and even 'though Congress is on the way to recognizing that need, the De-
partment of Justice apparently resists the entire movement toward more
openness.

p’,[‘he Department of Justice itself is one of the principal violators of section

3(b) of the Administrative Procedure Act, which requires: “Every agency shall
* * * make available to public inspection all final opinions or orders in the
adjudication of cases (except those required for good cause to be held confi-
dential * * *).” With respect to its Immigration and Naturalization Serv-
ice, the Department has never published a rule opening any opinions or orders
to public inspection, even though most of them clearly are not required for good
cause to be held confidential.

In one recent year the Immigration Service disposed of 693,190 applications,
and the number of orders or opinions published was 58 Nearly all of the rest
were closed to public inspection, in violation of section 3(b).

The Attorney General’s regulation (19 F.R. 8071, sec. 1.70 (1934)), that all
immigration records “are regarded as confidential,”’ ig @ clear violation of sec-
tion 3(b), for the Attorney General’'s own behavior conclusively shows that no
judgment has been made that all opinions and orders must be kept confidential.
All proceedings at the level of the Board of Immigration Appeals, involving the
same information that the same cases involved in their earlier stages, are open
to the public, no matter what the alien’s interest in privacy may be. Even when
the reasons for privacy are at their strongest, the record is open to public in-
spection, and the alien’s name is not kept confidential.

The plain fact is 'that no defermination has been made at any level about
the need for protection of privacy. Keeping all of a class of cases confidential
at one stage and then opening all of the same cases to the public at another stage
cannot be the result of a judgment about need for privacy.

The legislative committees that drafted section 3(b) explained that the rea-
son for opening {0 public inspection all orders and opinions was that affected
parties should be entitled to “consult precedents.”

The need for consulting precedents is often strong whether or not opinions
have been written, and Congress carefully provided that “opinions or orders”
ghould be open to publieinspection.

The Department of Justice has a deliberate poliey of concealing some of its
most important precedents. One outstanding example of this should suffice.
Many aliens who have come to the United States as exchange visitors could
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have come in some other status. An exchange visitor who cannot get a waiver
of the 2-year foreign residence requirement can sometimes get a retroactive
rescission of the exchange visitor status. Hundreds or perhaps thousands of ex-
change visifors now in the United States could take advantage of the prece-
dents allowing rescission of the exchange visitor status if they could know that
the precedents exist. These precedents are extremely important. The orders
were issued without opinions.  But the Department of Justice keeps them secret,
It has never published one of them. It has never opened such an order to pub-
lic inspection. It bas never made an anncuncement of its policy of allowing
rescission.

Keeping the law of rescission secret involves injustice, in my opinion—clear
injustice, serious injustice, inexcusable injustice. But the officers of the Depart-
ment of Justice are indifferent to this kind of injustice. It was specifically called
to their attention more than a year ago, and they have done nothing to cor-
rect it.

One purpose of section 8 of the Administrative Procedure Act is to prevent
systems of secret law. The Department of Justice maintains a system of secret
law, And it now comes before this commitiee and opposes a strengthening of
the present section 3.

Secret law is ap abomination. It has no place in any decent government,
Let’s. strengthen section 3. Let’s get rid of secret law. Let get rid of this
kind of injustice in the Justice Department. Let’s do the work on section 3
that is necessary in order to make it sound and practical, and let’s make it en-
forceable against the Department of Justice,

In its point 12, the Department of Justice has evidently made a mistake,
It says that under the proposed section 5, “every case of ‘adjudication’ before
every agency would be subject to the proposed requirements,” and it says that
“The application of the requirements to all informal adjudications leaves con-
siderable uncertainty.” It has apparently failed to note that section 5(a) be-
gins with the words “In those cases of adjudication which are required by the
Constitution or by stastute to be determined on the records after opportunity
for agenecy hearing,” and that the “requirements” of section 5{(b) are almost
nonexistent.

The Department of Justice quotes the six numbered provisions of the intro-
ductory clause of section § of the present Administrative Procedure Act and
asserts that they should not be eliminated from the bill. 8. 1336 eliminates
these six numbered provisions, as I suggested should be done a year ago. The
Department makes a long argument that labor union certification cases should
. not be subject to “the proposed requirements of 5, 7, and 8” The Department’s
" argument seems to me to be based upon a misreading of section 5 of S, 1336.
The bill will not make certification cases subject to 5, 7, and 8, because such
cases are not within the introductory clause of section 5(a) of 8. 1336; they are
not “required by statute to be determined on the record * * *» Nor are any
of the other cases in the six numbered provisions. I still think that the elimina-
tion of the six numbered provisions is desirable. If the elimination will cause
some harmful effect, the Department has failed to point out what it is. Its
lengthy statement about certification is based upon a clear-cut mistake,

In its point 16, the Department has again apparently misread S. 1336. With
regpect to section 5(a) (8), it proposes that the bar against participation in de-
cisions by officers who are engaged in advocating should apply only to “advocacy
in the same or a factually related case, rather than those who engage in advocat-
ing functions generally.” But section 5(a) (6) is already limited to those who
are engaged in advocacy in the same or a factually related case.

My strongest objection of all is to the Justice Department’s point 19, where
the Department says that “the Federal Bureau of Investigation is not to be im-
paded in its investigations” by a requirement of the right to counsel. $. 1336
provides in section 6(a) for the right to be accompanied, represented, and ad-
vised by counsel in any agency proceeding or investigation, whether the appear-
ance ig voluntary or imvoluntary. The question is one of policy and in some
circumstances of constitutional right. I think the provision of section 6(a) i8
sound as far as it goes. I see no reason for allowing the right to counsel in
investigations by some agencies and denying it in investigations by the FBI. The
Supreme Court in applying the due-process clause does not make an exception
for the FBI. Nor should Congress.

Peint 38 of the Justice Department’s statement seems to me to be based upon
another misunderstanding. The Department says: “Reviewable action includes
not only action made reviewable by statute, but ‘every final agency action for
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which there is no other adequate remedy in any court.’” In quoting these words
from section 10(b), the Department has apparently forgotten that they are modi-
fied by the introducetory clause of section 10: “Except so far ag * * * judicial
review of agency discretion is precluded by law * * * As soon as this modifica-
tion is taken into account, the Department’s cause for alarm disappears, except
to the extent that the Department’s alarm relates to sovereign immunity.

The threat to sovereign immunity comes primarily from the last sentence of
gection 10(b), which the Department does not mention. My opinion is that
sovereign immunity is the worst sore spot in the current law of judicial review
of administrative action, and that the sore spot should be cured by legislation.
When a citizen has a meritorious elaim against Uncle Sam, the Department Qf
Justice should no ionger be allowed to defeat the claim by invoking the outworn
doctrine of sovereign immunity. The court should have full authority, without
the hindrance of the doctrine of sovereign immunity, to determine whether or not
the ciaim is meritorious. That is what the courts are for. The sound principle,
which is followed by nearly all the governments of the world except that of the
United States, was stated by the Supreme Court of the United States in 1882:
«Courts of justice are established, not only to decide upon controverted rights of
the citizens as against each other, but also upon rights in controversy between
them and the Government.”

(3) The American Bar Association’s letter—Although the ABA letter is
mostly argument in favor of a lost cause, it is also exclusively an attack on my
oral statement to the committee, and I cannot leave it unanswered.

The commiftee in S. 1336 adopted my proposal that one who is “adversely
affected in fact” should have standing to obtain judicial review. On behalf
of the ABA, Mr. Benjamin said in his prepared statement that the words “in
fact” have never been used by the courts in this manner. In my oral state~
ment, I quoted from the Supreme Court’s opinion in the Bantam Books opinion
of 1963 to show that the ABA is mistaken.

Now comes Mr. Benjamin in his letfer with some strange, strange reasoning.
Instead of acknowledging that he was wrong in his statement that the courts
do not use the words “in fact,” he astonishingly says that his statement “is
correct.” He proves that the courts do not use the words “in fact” by showing
that when the courts use the words “in fact” they do not use them as words of
art. :
Of course, the truth is, as Mr. Benjamin should acknowledge, that the courts
do use the words “in fact” because the committee reports explaining the Admin-
istrative Procedure Act said that one has standing who is “adversely affected
in fact by agency action.” This statement in the committee reports is now usually
the law, except that some of the case law is confused because some courts have
decided questions of standing without knowledge of the committee reports. My
proposal to put the words “in fact” into the statute is not a proposal to change
the main structure of the law of standing. All that I ask for ig a clarification
of the law that already exists. The statement by the committees at the time of
adopting the Administrative Procedure Act is enfirely sound and is the basis
for the present law. The statement by the commitiees should be incorporated
into the statute, so that lawyers and judges who do not consult the committee
reports will be able to get their answers from the statutory language.

‘Mr. Benjamin also argunes for retention of the term “aggrieved’ as a basis
for standing. I have no objection to keeping this term. What I object to is
the ambiguity of the present provision of the APA, which confers standing upon
any person “adversely affected or aggrieved by [agency] action within the
meaning of any relevant statute.” The problem is whether the words “adversely
affected” are modified by the words “within the meaning of any relevant statute.”
As g matter of word analysis, the answer can be either way. As a matter of
statutory construction by conventional methods, resort to the legislative history
shows that the second clause does not modify the first one, for the cominittees
said that one has standing who is “adversely affected in fact by ageney action.”
The committees wrote more clearly in their reports than they did in the statute.
I think if the words just quoted were the statutory foundation for the law of
standing, nothing more would be necessary. But I have no objection to saying
also that parties aggrieved have standing.

On the right to counsel, Mr. Benjamin's remarks in his letter are largely
well taken, except that in commenting on my comments he fails to reach my
most important suggestion, which was that the right to be represented by coun-
sel should not be limited to “any agency proceeding or investigation” but should
extend to every kind of dealing between an agency and any person.
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Mr. Benjamin wants exceptions to rules to be handled by what he calls adjudi-
catory procedure. I have objected that his term “adjudicatory proeedure” could
either trial or argument, and that if it means trial procedure, it won’t make
sense for most cases, because most cases involving adoption of exceptions to
rules do not involve disputes of fact. Mr. Benjamin in his letter now says that
I am ‘“‘clearly mistaken” because: “How can anyone ask to be excepted from
the operation of a rule without a factual showing that differences in his position
from that of others subject to the rule call for different treatment?”’ The answer
to Mr. Benjamin’s question is obvious. Even when a factual showing must be
made, trial procedure is inappropriate unless a dispute of fact arises. Ninety-
nine percent of the facts an agency uses are found without trial procedure, for
no dispute about them exists. My position still stands: Using trial procedure
for making exceptions to rules is undesirable, except in the rare case involving
a dispute about facts.

My final point about Mr. Benjamin’s letter may be the most important one,
In my statement to the commitiee, I gave a long list of problems that I think
a geod bill would try to solve. Mr. Benjamin in his letter commits the Amer.
ican Bar Association to opposing my suggestions. Here is one of his sentences:

“The suggestion that ‘a good bill would deal with the question of when g
hearing ought to be required’ seems to me to ignore the basic limitation on what
general procedural legislation can deal with; there is no possible way of solving
this guestion by a statutory provision applicable across the board to all agencies.”

What the ABA find not “possible” may be possible through only a slight
amount of resourcefulness. I most emphatically disagree with the proposition
that “there is no possible way” of solving this problem. This is not the same
as saying that I have a readymade solution all worked out with full refinement,
But to show that a solution is possible, I suggest the following approach: The
first step is to recognize that “hearings” may be separated info two kinds, trials
and arguments, and that the problem for which a solution is most urgently
needed is when a trial should be required. We could make great progress if a
simple statute would provide that trials shall not be held except on disputed
issues of fact and that when trials are held they should be limited to disputed
issues of fact. We could also explore the potentiality of a statutory provision
that trials shall not be held on questions of broad economic imponderables. Such
a provision could alleviate one of the great abuses of the administrative process,
although a good deal of work might have to be into the determination of the
limits of the provision. Perhaps the statute could be further refined by provid-
ing that parties with sufficient interests at stake should, with some specified
- exceptions, have a right to trial on disputed issues of adjudicative faects, but
that an agency should have a discretionary power to determine whether or not
trial methods should be used on issues of legislative facts.

A statufory framework along such lines as these could be very helpful both
in assuring that trials are held when they are appropriate and in assuring that
trials are not held when they are inappropriate. The improper use of trials is
becoming a major deficiency in some agencies; the result is often undue delay
and undue expense, and the items of delay and expense often go to the essence
of justice.

To the American Bar Association’s tired statement that “there is no possible
way” to solve the problem, I say: “Let’s try it and see what we can do.”

Now that the major positions of the ABA have been rejected, what remains
i1 this bill is largely empty. If the bill is to amount to anything, a new affirma-
tlve push is necessary. The most important fact about the bill in its present
form is that it fails to reach most of the trouble spots of administrative law.
The potentialities for dealing effectively with the trouble spots through legisla-
tion are very great. - .

If the committee would only tap the best of the thinking in the agencies, i
would quickly discover many ways to improve the administrative process, Much
of what the American Bar Association finds impossible is possible and some of
it is even easy.

Respectfully yours,
KennerH CUre DAvIS.

Senator Burpick. Thank you.

The committee is adjourned until 10 o’clock tomorrow morning.

(Whereupon, the committee adjourned at 4:40 p.m. until the fol-
lowing day, May 14, 1965, at 10 a.m.)
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FRIDAY, MAY 14, 1965
U.S. SENATE,

SUBCOMMITTEE ON ADMINISTRATIVE PRACTICE AND

Procepure oF THE COMMITTEE ON THE JUDICIARY,
Washington, D.C.

The subcommittee met, pursuant to notice, at 10:10 a.m., in room
1318, New Senate Office Building, Senator Edward V. Long (chair-
man of the subcommittee) presiding.

Present : Senator Long.

Also present: Bernard Fensterwald, Jr., chief counsel; Charles
H. Helein, assistant counsel ; Cornelius B. Kennedy, minority counsel;
and Gordon H. Homme, assistant counsel.

Senator Lone. The committee will be in order.

T would like first, without objection, to place in the record a letter
from Mr. R. W. Nahstoll, president of the Oregon State Bar, in
behalf of the State Bar Association of Oregon, endorsing—indicating
their support of Senate bill 1758.

I also would like to place in the record at this time a letter ad-
dressed to Senator Thomas J. Dodd from the president of the Con-
necticut Bar Association, also indicating the support and the endorse-
ment of this bill by that particular bar association.

(The documents referred to follow:)

OBEGON STATE BAR,
Portland, Oreg., May 12, 1365.
Re 8. 1758. :

Hon. Epwarp Loxe,
Subcommitiee on Administrative Practice and Procedure,

Senate Judiciary Commitiee,

Washingion, D.C.

Drar SENATOR Loxag: The Oregon State Bar has on several previous oc-
casions endorsed its support of, and currently supports, the prineciple that
members of the several State bars should be permifted to represent clients
before all Federal departments and agencies, without being subjected to special
admission requirements and examinations.

The Oregon State Bar, therefore, is in support of 8. 1758. We commend
your interest in this matter and wish you all sueccess in this important
legislation.

Very truly yours,

R. W. NAHSTOLL.

CONNECTICUT BAR ASSOCIATION,
Hartford, Conn., May 7, 1865.
Hon. TroMas J. Dobvp,
Senate Office Building,
Washington, D.C.

Dear Tom : It has been brought to our attention that hearings on Senate bill
8. 1758, will be held during the period of May 12, 13, and 14. 7This bill, as you
know, would permit lawyers to practice before Federal agencies without being
subjected to special admissions requirements.

191
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On behalf of the Connecticut Bar Association, I want to reiferate the posi-
tion that we took in favor of 8. 1466 in the 88th Congress. I am told that 8. 1738
is substantially the same legislation as 8. 1466, and we want to go on record

strongly in favor of 8. 1758.
We hope that you will support this important legislation when it comes up for

action in the Senate.
Cordially,

BerxNard H. TRAGER, President.

Senator Lone. There are quite a number of other endorsements by
varicus bar associations in regard to the support of that particular
bill which will be placed in the record either today or sometime during
the course of the hearings on this legislation.

We have quite a number of witnesses today. I wouid like to ask our
witnesses tc condense their statements as much as possible. T would
like to indicate to them that if it is desirable to them, the prepared
statements, if they have such, will be placed in the record in their
entirety and if it is agreeable to them, they comment from their state-
ments which we hope perhaps will hold down and help us with onr
time problem. We do have 11 witnesses at least, and that gets to be
rather time consuming. So we will ask the indulgence and coopera-
tion of the witnesses in that particular. We are grateful to you for
your help.

Our first witness this morning is Mr. Norbert Schlei, the Assistant
Attorney General, who has consented to come here this morning. He
was scheduled in the last 2 days, but due to the time problem, we were
unable to hear Mr, Schlei at that time. We do appreciate his rearrang-
ing his schedule so he could come back here today.

Please come forward and make your statement.

Indicate who your associate is.

STATEMENT OF NORBERT A. SCHLEI, ASSISTANT ATTORNEY GER-
ERAL, O¥FICE OF LEGAL COUNSEL, DEPARTMENT OF JUSTICE;
‘ACCOMPANIED BY WEBSTER MAXSON, DIRECTOR OF THE OFFICE
0F ADMINISTRATIVE PROCEDURE '

Mr. Scrrer. I have with me Mr. Webster Maxson, who is Director
of the Office of Administrative Procedure, which is a constituent office
in the Office of Legal Counsel.

Mr. Loxa. I understand the gentleman is well known to the com-
mittee and the staff of the committee.

Mr. Scurer. Mr. Chairman, recently we received a request for a
list of administrative agencies which conduct proceedings for the adju-
dication of private rights. Our response listed 106 Federal agencies.

That was not a complete list. Someadjudicative agencies were omit
ted because their functions were not germane to the particular matter
in which the list was to be used. In some instances only parent orga-
nizations were identified, omitting separate enumeration of constituent
agencies which conduct adjudications. For example, the Patent Office
was Listed as a single agency although it includes the Board of Patent
Appenls, the Board of Patent Interferences, and the Trademark Trial
and Appeal Board. Multiple boards were similarly treated. Vet-
erans’ Administration rating boards and the Agricultural Stabiliza-
tion and Conservation Committees, were counted as 2 of the 106 agen-
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cies. In fact, there are 250 separate VA rating boards and 3,062 ASC
(Committees, each a separate “agency,” as that term is defined in the
Administrative Procedure Act, conducting its own cases of adjudica-
tion.

Obviously, a complete list of Federal adjudicative agencies would
include considerably more than 106 agencies. However, even that
list would represent only a part of the total number of agencies which
conduct proceedings which would be subject to the requirements of
S. 1336. In general, rulemaking authority is even more widely dis-
tributed among Federal agencies than authority to adjudicate private
rights. Many agencies develop policies and promulgate rules affecting

rivate interests, but do not conduct cases of adjudication. The Rural
Flectrification Administration is an example.

Although no estimate of the total number of proceedings which
would be affected by the proposed requirements is available, the data
compiled and published by this subcommittee last year indicates that
during the fiscal year 1963 the total number of “formal” cases which
were pending before all agencies, that is, proceedings in which hear-
ings are held and the determination is based on the evidence of record,
was 112,882. T am told that the number of “informal” adjudications,
that is, cases wherein formal hearings are not required, must be as-
sumed to be several times this figure.

Perhaps the second most remarkable feature of the administrative

rocess 1n our system, next to its size, is the variety of functions in
which it is employed and the variety of procedures which results.
Because of the “case or controversy” limitation upon court actions
and because public interest considerations in agency proceedings fre-
quently give them a dimension not found in disputes between litigants
In court, the variety of procedures employed by administrative agen-
cies is necessarily greater than in court actions.

Many administrative proceedings are essentially investigative in
nature. They determine the need for regulatory control and provide
the basis for the regulatory prescription. They inquire into the rea-
sonableness of rates, prices, charges, and allowances. They determine
whether the public interest is served by proposed mergers, abandon-
ment of common carrier services, and stock acquisitions.

Other proceedings range from simple status determinations, for
example, determinations of nationality, to quasi-criminal actions
against violations which result in the imposition of sanctions—from
determinations as to which of two or more private interests must pre-
vail, as in comparative licensing proceedings and reparations proceed-
ings, to the fixing of wages and prices. Some are mechanisms for the
equitable distribution of privileges or restrictions, such as import
quotas or production allotments. Many are designed to protect the
public against hazardous drugs, postal frauds, mislabeling, discrimi-
nating prices, unfair labor practices, and deceptive advertising. A
great number are concerned with the interpretation and adjustment of
public contracts. Others range from claims for damages, benefits,
and subsidies, to licensing proceedings, proceedings for the removal
of privileges, tests of the validity of regulatory obligations, and control
devices for the allocation of radio frequencies, the use of air routes, or
the availability of Federal services. The variety of Federal admin-
Istrative proceedings is almost without limit.
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Because of the broad distribution of rulemaking and adjudicative
powers, the extensive use of these powers in the performance of Fed-
eral functions, and the tremendous variety of procedures employed, it
is obvious that the development of a procedural statute to be applied
“across the board” is an impossible undertaking. Almost any require-
ment which is suitable in some cases will be entirely inappropriate in
others. It is evident from the legislative history of the Administra-
tive Procedure Act of 1946 that the draftsmen of that act felt that,
with respect to every provision, they had pressed to the outer limits
of feasible application or coverage.

Their appreciation of the problems occasioned by the variety of
agency proceedings is demonstrated by the fact that the 1946 act does
not impose procedural requirements in cases of adjudication in which
determination on a hearing record is not required. This broad class
of cases was excepted from the requirements of the act because it in-
cluded the most diverse procedures. In imposing requirements in the
three general classes which remained, that is, formal and informal
rulemaking and formal adjudications, the 1946 act makes special pro-
visions in respect of 42 different kinds of proceedings. In some cases
such cases are subjected to different requirements. In most cases they
are generally excepted from the requirements applicable to other kinds
of cases. In contrast, S. 1336 would extend the coverage of the act to
all classes of proceedings, whether rulemaking or adjudication, formal
or informal, and Woulgsapply the same requirements to virtually all
formal rulemaking and formal adjudication. Instead of provisions
for 42 different kinds of proceedings, or exceptions therefor, the bill
refers to only 8 kinds of proceedings.

S. 1336 embodies some 35 proposed changes which we consider sub-
stantial. One of these, proposed section 6 (b) relating to control of
practice, deserves our full support. We object strenuously to the
other 34. Half of these, we think, may have some merit if properly
limited in their application. For example, section 6 (¢) of the present
- act provides that wherever Congress has granted to an agency the
power to compel attendance by subpena, subpenas shall be available
“upon a statement or showing of general relevance and reasonable
scope of the evidence sought.” The bill would revise this provision to
require every agency, unless otherwise provided by statute, to issue
subpenas automatically, upon request, to any party to an adjudication.

Although I am not advised of the particular problem area, it is
entirely possible that there are proceedings in which the subpena
power 1is not now available but should be made available. Congress
should grant the power in those instances. On the other hand, I doubt
that anyone can seriously urge that every one of the 3,062 agricultural
stabilization and conservative committees to which I have heretofore
referred must be required to issue subpenas automatically to any
Ej&ﬁty to an adjudication before them. This would be the effect of the

ill.

I understand that cases before these committees are single-part,
proceedings conducted in most cases without participation of counsel.
Their purpose, typically, is to determine the apropriate farm market-
in%lqlzluta of an individual farmer who has appealed the quota assigned
to him.
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This example is representative of 17 of the 84 substantial changes
which we feel demand further developments. If appropriately lim-
ited in its application, it might provide useful changes in present pro-
cedures. In its present form, it would have most undesirable conse-

uences. In other words, it is a proposal which is clearly suitable as it
might be applied to some proceedings, and just as clearly inappropri-
ate as it might apply to others.

The remaining 17 changes which we consider substantial are changes
which we think have no proper application. All 84, in their present
form, would have seriously adverse effects upon agency processes.

With regard to the 17 proposals which present problems of applica-
tion, the assumption of the draftsmen appears to be that the basic
deficinecy of the present act is simply that its requirements are too
limited in their application. The solution proposed by the bill ap-

ears to be to eliminate all limitations and to extend the application
of all requirements generally. Instead of affording special procedures
in ratemaking proceedings, as the present act does, the bill would treat
almost all ratemaking proceedings as adjudication, and subject them
to the same requirements as cease and desist order proceedings, licens-
ing suspenion cases, proceeding to challenge the V&Edity of regulatory
obligations, and other forms of adjudication.

In so doing, it is our view, Mr. Chairman, that the bill moves in the
wrong direction. We think that the problems of ratemaking cases
can best be overcome by specific study of ratemaking and greater,
rather than lesser, particularization of the treatment of those cases.

If any single factor has contributed substantially to the frustration
of efforts to improve the provisions of the Administrative Procedure
Act over the past 19 years, it is perhaps the tendency to deal in gener-
alities and abstractions. In its present form, the bill is, for the most
part, a further effort of this nature. We think the need is for more
particular examination and focalized treatment, not increased
generality. .

Proposed section 3 presents serious problems which merit special
discussion. The President, perhaps because of his long service in the
Senate, is keenly aware of the problems of freedom of access to official
information. He is particularly appreciative of the value, in our sys-
tem of government, of the broadest possible dissemination of official
information consistent with the responsibilities of the Government
for the protection from disclosure of matters which, in the public
interest, cannot be made freely available. Any measure which
promotes this purpose can be assured of the full support of this
administration.

We are disturbed by the considerable variance between the subcom-
mittee’s expressed purpose in respect of the availability of information
and the effect which the proposed provisions in their present form
would have in this very important matter.

As you know, Mr. Chairman, section 3 of the present act is intended
merely to require departments and agencies to publish information
necessary to persons having business with Government agencies, in-
cluding the organization of each department and agency, their general
rules and policies issued for the guidance of the public, their public
procedures, and agency decisions of precedential significance.
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Although the act speaks of other “matters of official record,” it does
not require that they be made available to the public. Section 3
requires that such matters be made available only to “persons properly
and directly concerned.” It is therefore not surprising that the pres-
ent section 3 has not operated satisfactorily as a general freedom of
information statute. It was never intended as such.

The bill proposes to provide a general public information statute
by revising section 3 to eliminate all application of judgment in the
treatment of the important, and often difficult, matter of public infor-
mation. We think the approach of the proposal, as well as its tech-
nique, is basically deficient and falls far short of accomplishing the
expressed purpose of the subcommittee in this important area.

its present form, the proposal would seem to require the imme-
diate public availability of instructions to agency representatives
negotiating with private interests, including secret 1nstructions as to
the outer limits of what may be offered or conceded in behalf of the
Government. It would seem to require every agency to produce any
information it may have accumulated in its dealings with private firms
engaged in public contracts, whatever the damage to the private firm
involved. It would seem to require the availability of information
submitted in confidence to investigators in aircraft accident investiga-
tions, investigations looking toward the development of regulatory
controls, or any other investigation except one conducted for law
enforcement purposes. It would seem to require the public avail-
ability of communications between the Justice Department and pri-
vate parties looking toward the compromise or settlement of litigation.

It 1s obvious that these changes are not intended by the proponents.
It is my view that the bill’s effort to eliminate any application of
judgment to questions of disclosure, and to substitute a simple word
formula which would automatically determine the availability or non-
availability of any record to any person, represents an impossible
~approach. There simply is no means, I submit, of resolving problems
as difficult as problems of the appropriate protection of official in-
formation by any such word formula.

The inevitable result of this approach would be nondisclosure
of many matters as to which there can be no justification for
nondisclosure and disclosure of many matters which properly should
be withheld. Ifitis to provide a workable public information statute,
the proposal must abandon this approach.

Again, I wish to emphasize in respect of the other sections of the
bill that many of the proposals, if properly limited in their applica~
tion, would seem to afford appropriate solutions to acknowledged
problems. However, it is my view that the real hope of substantial
progress lies in concentration upon the difficult areas and the de-
velopment of solutions addressed specifically to the problems, in place
of the bill’s requirements of general application.

Mr. Chairman, I am entirely confident of the good motives of the
proponents of this bill. But I believe its enactment in its present form
would please only those people who would like to turn back the clock
and to get rid of the protective legislation that has been enacted over
the last 50 years.

It would knock the teeth out of so many (%)rograms that most of us
consider essential to the public interest and which, I think, most of
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those who sponsor this legislation would consider essential to the
ublic interest.

I think that it would make Federal cases out of innumerable trans-
actions between Government and public that now are conducted in a
satisfactory way. I think the enactment of this bill would vastly in-
crease the cost of our Government and would vastly increase the cost
of doing business with the Government on the part of individuals
and members of the public. ,

I personally believe, Mr. Chairman, that the development of the
portions of this bill that offer really substantial hope of improvement
should be pursued through the administrative conference that the
Congress has created so that we can study, through the experts and
with the benefit of the information and the expertise that would be
available in the conference, how best these (})rovisions can be refined and
made applicable where they can help and not where they would im-
pede the ability of people to deal with their Government in a fair and
effective way.

I thank the chairman very much for giving me the opportunity
to appear this morning. ,

Senator Lonag. Thank you, Mr. Schlei. Your statement has been
very helpful. Perhaps it will help us work out some of the rough
spots which we always find in these situations.

You just mentioned something about the administrative conference
which was passed by the Congress last session.

Of course, we are very anxious that that be implemented and put
in force. Has your Department taken any view about it or taken any
steps to urge that it be set up and start functioning ?

Mr. ScarEr I know of your interest in that matter, Senator, and I
know. that you have made many efforts to be helpful in getting it
underway. I know that the people who are concerned in that effort
in the executive branch have been at it, working at it verv hard. As
you know, there are problems involved in finding the right people.
We do not want to move too fast and get people who are not right.

; Senator Lowe. I do not think you will be accused of moving too
ast.

The question is actually directed at whether the Department of Jus-
tice has done anything to push this along to bring it to a head ?

Mr. Scurer. Yes, Mr. Chairman, we have.

Senator Love. We would be grateful if you would continue that
part of your testimony—perhaps you covered this. I am interested in
S. 1758, or that section of it, permitting lawyers to practice before
the various agencies. It hasbeen my understanding that your Depart-
ment in the past has supported that particular type legislation.

Mr. Scrver. That is right.

Senator Lone. What is the positicn of the Department at this time?

Mr. Scurer. We support that here, Mr. Chairman.

1 Senagtor Loxa. You know of—that some of the agencies themselves
0 not

Mr. Scuver. That is correct, sir.

Senator Lone. Any questions, Mr. Fensterwald ?

Mr. Fensterwarp. I have just a couple.

You mentioned 34 major changes in the bill and divided them into

a4
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two classes of possible and hopeless. I wonder if you had written
comment on these or would make them available to us for our study
so we could analyze your objections to these suggestions for change.

Mr. Scarer. I would be ielighted to, Mr. Fensterwald; in fact, I
should have said in my testimony that we are preparing an appendix
to the testimony that will give specific examples and lay out the 84
and 17 categories. I will be most pleased to get that up to you very
shortly.

Mr.yFENSTERWALD. The other question is in section 3. As I under-
stand it, you admit that the present section 3 is not a freedom of in-
formation bill. Can you tell me if anywhere in the laws on the books
today, there is any type of freedom of information bill ?

Mr. Scrrer. No, Mr. Fensterwald; I do not believe there is any-
thing that can go by that name.

Mr. Fexsterwarp. What section 3 amounts to in my own view ig g
withholding statute rather than a freedom of information bill. I
think the general view is that it should be changed. T think the prob-
lem is in what direction and how much. We have been wrestling
with that, as you know.

One problem has been brought to my attention by previous witnesses
with respect to the Justice Department and subsection (b) of section 3,
with respect to the files of the Immigration Service. He has been
making a study of the Immigration Service and he said that there
were 700,000 orders each year, of which only 58 are made public. It
would seem to me this would be a good example of the type of with-
holding that section 3 would get rid of. Would you make any com-
ments on that?

Mr. Scurer. Well, Mr. Fensterwald, I have engaged in some dis-
cussion of that problem and the view as to the application of the law
is that it calls for the publication only of those decisions which have
precedential significance. After all, 1t would do go good to publish
600,000 routine applications of the law to the facts; that would be of
no benefit to anyone and would simply disclose that the individual
had a matter pending with the Immigration Service.

I think the solution to that problem is to review the performance
of the Immigration Service in this regard and make sure they are
publishing all cases that have precedential significance. I believe you
agree that publishing 700,000 decisions would not be worth it.

Mr. FexstErRwALD. I do not think the problem is one of publication.
1 do not think anybody asked that they be published. I think the
guestion is whether they are made available. As I understand it, out
of the 700,000, 699,942 are confidential and cannot be seen by any-
body outside of the Service. It is not a question of publication. It
is w{st a question of general availability.

Mr. Scuarrr. That is quite true. From the beginning, immigration
records have been treated as confidential, because there is a question
of individual privacy involved. There are indiscriminately within
those records confidential investigator’s reports on the character of
the people involved and there are FBI reports and some intelligence
agency reports. You know, there are a great many security require-
ments that are made applicable in the immigration laws. Both be-
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cause of the privacy consideration and the defense and foreign polic
considerations that are involved in many of the records, the records
have always been regarded as confidential and are cnly published in a
nameless fashion under such titles as “Matter of X > That way
of treating these particular records has been gone over on at least one
occasion, T think several occasions, with congressional committees.
I think it is pretty well accepted timt, so far as its legal propriety
is concerned, it is a proper way to treat them. But I think we do have
a problem of insuring that people are not deprived of the value of the
precedents that the Service creates by treatment of its particular cases,
The way of applying these values here, it seems to me, is to be vefg
rigorous about insisting that the Immigration Service does publi
everything of value to the public.

Mr. FensterwaLp. I agree with you about the publishing. I do not
think anybody is particularly concerned with the number you publish.
But I think the discussion that was had here on the question of open-
ness and the only recourse that the public has, the only method the
public has to know that the Immigration Service is performing its
duties at all according to law is by having some type of availability
of these records.

I think the fact of 99.99 percent of the orders of the Immigration
Service is a perfect example of what the authors of this bill are trying
to get at in subsection (b). As I understand it, this subsection has
generally caused less trouble. It is subsection (c) that causes most
of the trouble. But I think this subsection causes many people trouble
unless the Justice Department in the case of the Immigration Service
were willing to reconsider the availability of records such as the Immi-
gration Service has. It seems to me this is a perfect example of the
withho]}fling of information that ought to be available to the publie

enerally.
& Mr. Scacer. Well, Mr. Fensterwald, perhaps it would be useful if
I supplied a statement, a written discussion of the question that you
raise, because I am not confident of my ability to say here off the cuff
all of the reasons why I think that it would be a mistake to throw open
those records.

Mr. FenstErwarp, Could I just make one request, and that is, after
we Treceive your memo on the subject, could we send it to Professor
Davis for comments and then print both of them?

Mr. Scuiern Certainly. I think we have already discussed it with
Professor Davis.

Mr. Fensterwarp. He has a particular interest in it and it does
seem to be a good example of what we are trying to get at. If you
have no objection, I would like to send it to him for comments and
print both of them in the record.

Mr. ScuvEr. No objection at all.

Mr. FenstErwALD. Thank you, Mr. Chairman.

Mr. Kexnepy. Mr. Schlei, you commented with respect to these 106
agencies that had a minimum of adjudicative procedures covered by
the act. Then you said that the bill had been broadened to cover a
great many more. I assume the provision you are referring to there
1s subsection (b) of section 3. Is that the one which is the basis -of
your comment ?
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Mr. Scarer. That is right. T should add there—plus the deletion

of all exceptions.

Mr. Kenvepy. Yes.

Thank you.

Senator Lone. Thank you, Mr. Schlei, we appreciate your being
here. Your statement and your comments have been very helpful to
us. The committee will be In touch with you. We are very grateful
to you for working with us on this matter.

Mrs. Scarer. Thank you, Mr. Chairman, it was a pleasure.

(The appendix to Mr. Schlei’s statement follows :)

APPENDIX TO THE STATEMENT OF NORBERT A. SCHLEI, ASSISTANT ATTORNEY GEN-
ErRAL, OF¥ICE OF LEcAL COUNSEL, DEPARTMENT oOF JUSTICE, oN S. 1336, tmr
ProrosEp GENERAL REVISION OF THE ADMINISTRATIVE PROCEDURE ACT

Included in the more than 150 proposed amendments to the Administrative
Procedure Act which are embodied in the bill are 35 changes which the Depart-
ment of Justice considers substantial. One of these is an attempt to implement
a proposal which the Department has supported over a considerable period of
time—the proposal concerning the right of attorneys to practice before adminig-
trative agencies. Seventieen of the other 34 represent ideas which the Department
believes may have some proper application and may result in improvements in
the conduet of some kinds of proceedings, but would be highly undesirable if
applied generally, as the bill proposes. The Department is opposed in prineciple
to the remaining 17 and urges that they be eliminated from legislative
consideration.

The purpose of this appendix is to consider separately and to provide com-
ment on each of the 35 major proposals embodied in S. 1336. They are dis-
eussed herein in the order in which they are presented in the bill.

1. The redefinition of prescriptions for the fuiure of particular applicability as
as “adjudication” (sec.2(c))

A basic feature of the present act is its recognition of the fundamental dif-
ferences between administrative action which is guasi-legislative in character
and that which is adjudicative. It defines the former as “rulemaking” and
provides requirements therefor which are markedly different from the require-
. ments for adjudication.

Rulemaking authority is widely distribunted among Federal departments and
agencies. In establishing regulatory programs Congress ordinarily legislates
only in broad outline the basic plan of regulation and the general standards
uwnder which it is to be administered, delegating to an administrative body
responsibility for the details of translating the congressional mandate into
practical application. Continuing administrative implementation of the stato-
tory plan is essentially an extension of the legislative process. In developing
subsidiary policies and promulgating implemental prescriptions for the future,
of the force and effect of law, the administrative authority acts as a continuing
agency of Congress, exercising delegated quasi-legisiative power.

In cases of adjudication the administrative agency performs ap entirely
Qifferent role. There, it is constituted as a specialized tribunal, operating in
the image of the courts, to determine disputes involving private rights which
otherwise would be the business of the courts. In spite of their digsimilarity,
rulemaking anthority and adjudicative power are offen assigned to the same
agency along with executive responsibilities for investigation, supervision, and
enforcement, because of the need for consistency and coordination in all phases
of the administration of the regulatory plan. However, because administrative
adjudication is fundamentally different from agency functions which are quasi-
legislative in character, accepted procedures for adjudication seldom are appro-
priate to quasi-legislative proceedings. o

Altheugh, in form, 8. 1336 would retain the dichotomy between “rulemaking
and “adjudication,” it would ignore the fundamental differences in the nature
and purpose of the functions and, instead, would premise the distinction upon
whether the resulting agency action is of “general” or “particular” appli-
eability. Apparently this would be determined by the caption or title of tgg
proceeding. Any proceeding in which “the parties are named” would be treat
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under the bill as adjudication. A considerable variety of proceedings would
pe affected by the proposed redefinition, including most ratemaking and any
particularized preseription for the future of (quoting from the language which
is proposed to be deleted from the present definition of “rule”) “wages, corporate
or financial structures or recorganizations thereof, prices, facilities, appliances,
services or allowances therefor or of valuations, costs, or accounting, or prac-
tices bearing upon any of the foregoing.” It seems to us conceptually unsounq
thus to disregard the basic differences between quasi-legislative and quasi-
judicial functions and to determine the application of procedural requirements
according to whether the parties are named.

‘Whether of general or particular applicability, rulemaking prescribes for the
future and therefore is likely to involve policy formulation. Even though only
a single publie utility or carrier may be involved, large segments of the public
may be concerned. Frequently the proceeding is in large part investigatory.
Many private interests may have a right to be heard, the dispositive issues may
not be readily discernible before the hearings, and the presentation of data and
views may require the receipt of a considerable volume of technical or economic
evidence which demands extensive staff study. In many cases, such evidence is
for the most part uncontested. As in legislative actions, the outcome is likely
to turn upon a fundamental choice between competing philosophies—a choice
appropriately made only by the ultimate authority charged with policy responsi-
pility. The final judgment seldom rests upon the establishment of a few critical
facts or other determinative elements, as in the usual case of adjudication.

Taking account of these features, the present act provides for public notice
of rulemaking through Federal Register publication, a general right of petition
in respect of rulemaking, opportunity for any interested person to participate,
considerable latitude to fashion the hearing process to the particular kind of
presentation which best serves, and a decision by the agency itself, as the
guthority to which Congress has delegated policy responsibility. These require-
ments effectively enable an agency to operate as a quasi-legislative body wherever
the function it is required to perform is guasi-legislative in nature.

8. 1336, however, appears to treat these proceedings as if they were essentially
contests between the regulators and the regulated. It would impose the same
requirements it seeks to impose in g proceeding looking toward the issuance
of a cease-and-desist order against fraudulent practices, a case for the revocation
of a license because of violations of applicable laws or regulations, or any
other compliance or enforcement proceeding.

These requirements seem fo usg almost entirely inappropriate in the usual
case of particularized rulemaking for example, where Congress has assigned
to an agency the responsibility of fixing the maximum rates which a carrier
or utility shall be allowed to charge the publie for particular services. In such
case, S. 1336 would eliminate the present requirement of notice to the publie.
As an adjudication, participation presumably would be limited to named parties.
Prior to hearing, the agency would be required to receive, consider, and deter-
mine all offers of “settlement’” submitted by the parties. The proceeding would
be instituted by “pleadings,” including “responsive pleadings.” Subpenas would
be automatically issued to any party, upon request, and deposition and dis-
covery procedures would be required.. Hearings could not be commenced until
the parties were notified of the issues to be considered. (The alternative would
appear to be to permit the hearings to be used for the discussion of any issue.)
The presiding officer assigned to conduct the proceeding would have independent
authority to dispose of the matter summarily by decision on the pleadings or on
motion to dismiss, irrespective of agency ohjections.

Counsel for the named utility in our example might be pleased to have the
rate preseribed by “settlement,” without hearings and without opportunity for
public participation. He might welcome the opportunity for summary disposi-
tion by an examiner without the interposition of public interest considerations
and perhaps even over the strong objections of the agency. But such support
2y he might give to the proposal hardly justifies ignoring the true nature of the
proceeding. ~

Where the proceeding is essentially investigatory, where broad segments of
the public are vitally interested, where no decision is possible except upon a
comprehensive evaluation of all of the facts and circumstances surrounding
the regulated operation, where public interest considerations are substantial,
and where the development and application of policy iz @ necessity to a proper
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decision, obviously the agency cannot appropriately “settle” the matter prior to
hearing. Pleadings would accomplish nothing, and a right to the automatie
issuance of subpenas might serve improper purposes withceut limit. The idea
that a presiding officer who is not appointed by the President and confirmed
by the Senate and who is without policy responsibility might summarily dis-
pose of the proceding on the “pleadings,” before the investigatory state is even
begun, before a single interested person has been heard, and irrespective of the
agency’s will in the matter, seems absurd.

Imposing, in such case, the decisional requirements of the bill for cases of
adjudication seems even more inappropriate. 8. 1336 would require the pre-
siding officer to render the decision in every case under separation of functions
requirements which would not only deny him the expert assistance of staff
economists, marketing specialists, and technicians, but would appear to bar him
even from consulting the chief examiner. The use of hearing examiners in such
cases, isolated from expert assistance and policy guidance, inevitably would
enhance the risk of uninformed and misconceived decisions and would multiply
greatly the dangers of inconsistency in administrative decisions -and policy,
In order to avoid these ills, the bill would permit the use of other agency person-
nel in such cases. However, this only illustrates the error of the bill’s across-
the-board approach. In permitting the use of agency officials as presiding
officers in “adjudications” such as the proceeding here considered, the bill under-
mines compleely the assurances of independent judgment afforded by the exami-
ner concept in cases in which such independence is essential to fairness and
objectivity. Under the proposal, an agency official could be assigned to conduect,
not only quasi-legislative proceedings, but as well adjudications of an accusatory
nature.

The bill would permit administrative appeal of the presidng officer’s decision.
However, appeal would be allowed only on specified grounds, would be heard
by an appeal board (unless a private party asked that it be heard by the agency),
and would be limited to the exceptions filed. If there were no request from a
private party for agency review, the agency could consider the matter only upon
limited policy grounds and only after the proceeding has been decided by the
presiding officer and had been considered on appeal by the appeal board.

It seems to us evident that the proposed requirements, although perhaps ap-
propriate in some cases, if applied in the ratemaking proceeding in our example
would greatly extend the time involved in the conduct of the case, even if parties
seeking to impede the contemplated action did nothing to avail themselves of
the greatly multiplied opportunities for delay. The expense for all concerned
would be many times greater. The limitations sought to be imposed upon
. agency consideration of the matter would make the decisional process much less
susceptible of policy guidance. The separation of functions requirements might
seriously jeopardize the likelihood of achieving a “right” result. The general
public, even though vitally concerned, might have no real opportunity for mean-
ingful participation, or perhaps even to know of the conduct of the proceeding.
In the long run, regulated interests would have fewer, rather than more, official
decisions which they might rely upon as agency policy pronouncements.

In a case where policy considerations are absent or applicable policy is clearly
established, where the trial of controverted facts is 4 significant part of the proc-
ess, 'where the determination is not of general concern and turns upon particular
considerations, and where agency staff assistance and agency expertise is not
needed in the decisional process and the agency’s imprimatur is otherwise unnec-
essary to lend finality and authority to the decision, {he requirements proposed by
the bill may be appropriate. But in the usual case of ratemaking involving a par-
ticular carrier, utility, or other business fraught with the public interest, or in
other difficult cases of particularized rulemaking, present problems are likely
to be overcome only by solutions tailored specifically to those problems and not
by the bill’s proposal to treat them as adjudications.

2. The proposed requirement of Federal Register publication of ¢ll internal mon-
cgement policies (sec. 8(a))

The present act excepts from its public information requirements any matter
relating solely to the internal management of an ageney and all functions re-
quiring secrecy in the public interest. Section 3(a) of the bill would eliminate
these exceptions and would require every agency to publish in the Federal
Register all statements of policy and interpretations of general applicability,
except (1) those relating to foreign poliey or the national defense which are
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Speciﬁcally required by Executive order to be kept secret, (2) those relating
solely to personnel rules and practices, and (3) those specifically exempted from
disclosure by statute. Publication “for the guidance of the public” would be
required even if the matter were one in which the pubic has no interest and even
if the requirement (of proposed sec. 3(b)) that the policy be made available
to any member of the public would satisfy any conceivable need of a member
of the public to know a particular internal management policy of an agency.

The proposed requirement is patently unnecessary in many instances, for ex-
ample, in respect of policies governing the use of printing and duplicating equip-
ment, the routing of communications, retention of stock records, etc. However,
the proposal presents serious problems in connection with agency functions which
pecessitate the development of policy statements, the publieation of which would
obstruct the proper performance of the function. There are many investigative
and enforcement operations, for example, which must be donducted by methods
and according to patterns which cannot be published. If the policies and tech-
nigues employed in detecting violations were known to potential violators, detec-
tion could become very difficult, if not impossible.

Obhviously, proposed secton 3(a) must be revised to provide appropriate excep-
tions for policy statements which must be kept confidential in the interests of
the effective performance of necessary functions, and for internal management
matters which are of no possible interest to the general public and (in any
event, are required to be made available to interested individuals under proposed
section 3(b).

3. The proposed provision that no person shall be “adversely affected” by un-
published policies or interpretations {sec. 3(a))

Certainly, no one should be expected to comply with rules of which he has no
potice. However, to extend the idea to a requirement that no person shall “be
adversely affected by any matter required to be published in the Federal Register
and not so published,” together with the proposed requirement that virtually all
agency policies and interpretations must be published in the Federal Register,
would result in opening the door to endless efforts, by raising spurious defenses,
to resist agency action. In almost any case in which a person might be disad-
vantaged by agency action, charges that the action is based upon an unpublished
policy or interpretation could be expected if such provisions were adopted. Asa
practical matter, the proposal would afford no more effective safeguard against
nonpublication than that provided in the present act, yet would work the worst
kind of mischief upon the administrative process. This is one of the proposals
which the Department of Justice feels has no practical application and should
be eliminated from consideration.

4 The proposed requirement that all instructions to agency staff personnel be
made available to any person (sec. 3(b))

Proposed section 3(b) would require every agency to make available for public
inspection and copying all “instructions to staff that affect any member of the
public.” Possibly, only those instructions specifically directed by Executive
order to be kept seeret in the interest of the national defense or the protection of
foreign policy would be outside the requirement. This is a4 new provision which
did not appear in predecessor bills. '

In an infinite number of situations, disclosure of the fact that a staff instruc-
tion was given or of the content of the instruction would wholly frustrate or
seriously encumber carrying out a proper and necessary instruction. It would
seem extremely unlikely that any advantage which may be realized from such
requirement can justify the serious disadvantage to the proper performance of
necessary governmental functions which inevitably must result from any such
proposal.

Certainly, the public is entitled to an accounting of the manner in which public-
ingtitutions perform their assigned functions. If an inguiry into staff instruc-
tions is appropriate to provide such aecounting, the inquiry should be possible.
However, the power to inquire should be correlative to responsibility, and the
power should not be assigned, as it would be in this bill, wholly without regard
to the effective performance of the necessary business of governmen{. The idea
that every member of the public can be constituted a private inspector general
seems to the Department to demonstrate a remarkable lack of appreciation of the
most obvious needs of any staff operation. '‘Surely, no Member of Congress would
think of imposing such requirement on congressional staff operations.

49-772—65 14
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If there are particular governmental programs in which there is a genuine need .
for the public availability of certain staff instructions, the bill should address i
itself to those particular programs and those particular instructions. It should
not require that all staff instructions other than those within the limited excep-
tions should be made publicly available.

5. The proposed indexing rquirement (sec. 3 (b)) 1

Section 3(bh) of the bill seeks to require every agency to maintain and make
available for public inspection a current index of all final opinions (including con- '
curring and dissenting opinions) and all orders, statements of policy and inter- i
pretations (except statements of “‘general” policy and interpretations of “general”
applicability, which are required to be published in the Federal Register) and
instructions to staff which affect any member of the publie.

In general, the Department supports the idea of a useful current index of all
materials made available for the guidance of the public. Perhaps in many
instances agencies are unable to fulfill requests for materials because of inability
to identify precisely what is requested. However, it would seem evident that such
index must be limited to materials to which the public is entitled and which may
have some possible use. Orders in the adjudication of cases which are not accom-
panied by opinions should be excepted in order to eliminate the hundreds of thou-
sands of informal orlers in veterans, immigration, postal, amateur radio, pass-
port, soeial security, customs, and other areas in which such orders are of no |
concern to anyone except the individual involved and are of no precedential t
significance. Only the precedents in these areas should be listed. ‘Similarly, the ]
large numbers of routine letters interpreting rules, instructions, and requirements
should be omitted unless they are of precedential significance.

In request of each of the categories of materials which 8. 1336 would require [
to be indexed, the bill is far too broad and would impose an impossible burden, f
to say nothing of the useless expenditure of time and money which would be re-
quired. Clearly, no agency could possibly record and index every “instruction”
to a member of its staff which might affect a member of the public. In this
respect and others, the proposal presents a physical impossibility. Yet the pro-
posal would prohibit a staff instruetion from being “relied upon” or “used” unless
it was properly indexed. The proposal should be revised to include only those
materials which an agency appropriately makes available “for the guidance of the
publie.”

6. The proposal to eliminate judgment and discretion in the handling of official
records, and to substitute a simple, self-exzecuting word-formule governing all
matters of disclosure (sec. 3(¢))

Proposed section 3(c¢) would require every “agency” to “make all its records
promptly available to any person.” Proposed section 8(e) would establish eight
limited exceptions to this requirement. The only executive discretion which
would be permitted by the bill in connection with the safeguarding of information
in the possession of the executive branch would be that reserved to the President
in relation to matters which he determines must be kept secret in the interests of
the national defense or foreign policy.

Often, sensitive judgments are involved in a decision as to whether a particular
official record should be made available, the time when it can be made available,
and to whom it can appropriately be made available without unjustifiable injury
to private or public interests, Any effort to remove all application of judgment
and subject these decisions to determination by a simple, self-executing word-
formula cannot provide an adequate solution. However complete and com-
prehensive the exceptions may be, they cannot possibly anticipate every situation
in which confidential treatment of a document in the possession of a Federal
agency may be necessary. Any attempt to draft exceptions which will eover every
possible situation, yet still preclude the use of judgment in such decisions, can
only result in affording protection from disclosure to records as to which there
can be no justification for nondisclosure, and in requiring the disclosure of records
which must be withheld in the public interest.

Because the ready accessibility of public information concerning procedures,
policies, precedents, and program developments is essential to justice and fairness
to all persons affected by administrative action, section 3 of the bill is perhaps
its most important section. As has been explained in detail in relation to the
same proposal in the predcessor bill, the proposal contained in section 3(¢) of
the bill would appear to violate the doectrine of separation of powers, since it
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would interfere with the constitutional responsibility of the President to preserve
the confidentiality of documents and information the disclosure of which would
not be in the public interest. Under the bill the standards governing disclosure
would be set by Congress rather than by the President, except that the President
would be authorized to direct withholding of information required to be kept
cecret for the protection of the national defense or foreign policy. Such limita-
tion of the Executive’s authority in the area of public information is without
pasis in constitutional law.

The issue was extensively debated 7 years ago in connection with the act of
August 12, 1958, Public Law 85-619, 72 Stat. 547, amending R.S. 161, 5 U.S.C,,
cection 22, the so-called housekeeping statute. On that occasion the Senate rec-
oenized the power of the President under the Constitution to withhold informa-
tjon on the ground that its disclosure would be contrary to the public interest and
that this authority rests on the constitutional principle of separation of powers.

Although as a matter of policy this administration has severely restricted the
operation and use of the doctrine of executive privilege in order to promote free-
Jom of information, this action does not, of course, alter the applicable principles
of coenstitutional law. It is the view of the Department of Justice that, in order
to remove the constitutional doubt, the provisions of proposed section 3 should be
revised to remove the limitations upon the President’s authority to direct with-
holding of documents and information which cannot, in the public interest, prop-
erly be disclosed.

7. The proposal to transfer to the courts ultimate responsibility for the disclo-
sure or nondisclosure of the records of the executive branch (sec. 3(c))

Proposed section 3 would appear to raise further constitutional doubt in respect
of the responsibility which it would assign to the courts in connection with the
safeguarding of records of the executive branch.

In our constitutional system of tripartite government, each of the three coequal
branches has exclusive powers and responsibilities which cannot be usurped by
or transferred to another branch. In Marbury v. Madison, 5 U.S. (1 Cranch)
137 (1803), the U.S. Supreme Court held that the Executive’s responsibility for
the safekeeping of Executive records is such responsibility. In the exercise of
this constitutionally derived responsibility, the Executive is accountable only to
the electorate. Under the separation of powers concept, Congress cannot trans-
fer responsibility for Executive records to the courts.

The bill would confer upon the U.S. district courts authority to determine de
novo whether any record of the Executive shall be released to a member of the
public. In order to eliminate the constitutional problem, this feature of the bill,
like that discussed in 6 above, must be eliminated.

8. The inadequacy of the proposed ewemptions from the public information re-
quirements (sec. 8(e))

The impossibility of the bill’s approach—to impose an absolute requirement
that all records be disclosed, subject to eight specific exemptions—is demonstrated
by the difficulty the draftsmen have encountered in their efforts to provide suit-
able exemptions. The exemptions in proposed subsection 3(e) are the product of
exteusive study and many revisions. Yet, even in their present form, they are
completely inadequate in many respects. For example, the President’s authority
to except documents from disclosure would be limited to records required to be
kept secret “in the interest of the national defense or foreign policy,’”” although
as is noted above, there is no basis in the Constitution, in court decisions, or in
fact for such limitation. Presumably military information which comes into the
hands of the State Department or the military departments, the disclosure of
which might threaten the security of other nations, would not be protected.
Even U.S. forces engaged in the defense of other nations might have no protec-
tion, under the limited language proposed, against disclosure of the details of
their planned operations. :

All staff communications of all agencies—staff recommendations, advice, re-
ports, analyses, and other working papers—would be available to any person
unless confined to legal or policy considerations. Any reference to facts in any
internal paper would remove it from the proposed exception. The Government
simply could not function under any such requirement. If it were to be enacted,
it would have to be circumvented. Compliance would be impossible.

Although the bill would permit agencies to hold in confidence information
submitted to them in confidence by private businessmen, the enormous volume of
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information which the Government assemblies by regulatory investigations ang
by its dealings with contractors would be available to any competitor, creditor,
or other person, irrespective of his need for the information or the propmety of
his motives in seeking it. Such provision would represent a grotesque injustice
against the hundreds of thousands of regulated businesses and Government
suppliers.

Although investigatory files “compiled for law enforcement purposes” woulg
be protected from indiscriminate disclosure, investigatory files relating to reg.-
ulatory programs, public loans, grants, and benefits operations apparently Woum
not. Although of particular importance to the Department of Justice, criming]
investigation, of course, is only a part of the whole are of Federal investign.
tion. Just as Congress must have the power to inform itself in the executiop
of its functions, so the agencies have a duty to keep informed in their areas of
responsibility and to avoid official action based on inadequate information. The
citizen’s right to intelligently informed governmental administration is no less
important to him than his fundamental right to effective law enforcement,

It would seem evident that if persons interviewed by investigators are to have
no assurance that what they divulge will not be published, the free flow of infor-
mation necessary to the effective performance of regulatory, benefit, and other
agency functions from complainants and witnesses surely will be seriously
jeopardized. In many cases persons sought to be interviewed, not only concern.
ing criminal violations or fraudulent practices in a regulated activity, but also
with respect to competition, business conditions, or other matters in which no
accusations are involved, will refuse to talk to agency investigators and em-
ployees as soon as they realize that all information furnished by them may he
made pubhc In most cases the opening of investigatory files will clearly revesi
the agency’s investigative techniques, and many regulatory programs which rely
upon effective investigation may be rendered ineffectual.

The proposal evidently overlooks the impossibility of conducting negotiations
with private interests in full public view. For example, correspondence between
the Justice Department and private litigants looking toward settlement or com-
promise would be available to anyone. The development of specific plans to
acquire land or dispose of property could not be carried on in confidence. Any
land speculator would appear to be able to examine any communication relative
thereto at any time. The same availability is proposed in respect of internal
communications, now carefully guarded relative to plans for changes in interest
rates, regulatory controls, support price arrangements, ete.

Because of the limitless variety of the kinds of information in the porssessmn of
Federal agencies and the infinite number of reasons for not making information
available to any person, examples of instances not appropriately provided for
could be multiplied endlessly. An example of how the bill’s approach may reduce
the public availability of information is provided by the second exception. We
See no reason why an agency’s personnel management rules and regulations
should be kept secret.

It is the view of the Department that, if a workable public information stat-
ute is to be provided as a part of the Administrative Procedure Act, the
present approach of the bill must be abandoned. The protection of private
and public interests through the proper handling of confidential information
is far too important to be left to the automatic operation of an entirely inade-
quate word formula. Problems of disclosure and nondisclosure demand careful
judgments. They merit a proposal which appreciates their importance and
affixes responsibility, instead of seeking to remove it entirely and to substitute
a self-executing rule.

9. The proposed limitation upon the duration of “emergency rules” which are
extended by full procedures (sec. 4(d)).

8. 1336 would permit the issuance of emergency rules without notice or public
procedures in any situation in which such action is required “in the public
interest.” The maximum. effective period of these rules, under the proposal
wonld be 6 months. However, they could be extended upon notice and public
procedures in accordance W'ith the requirements governing rulemaking gen-
erally, but only for a period not to exceed 12 months.

The fact that these rules are called emergency rules in the proposal suggests
that insufficlent time for ordinary procedures is the public interest consideration
contemplated by the bill. If such is the case, the 6-month limitation may be
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appropriate, but the limitation upon the period for which such rules can be
extended appears to be without reason, since such extension is permitted only
ppon compliance with the regular requirements. If the public interest con-
cideration relates to the subject of the rule and the unsuitability of such subject
}or public procedures, the requirement that emergency rules be extended only
apon public procedures should be eliminated.

19, The requirement that public proceedings be conducted in the development
‘ of internal management rules (sec. 4(h})).

The present act excepts from its notice and public participation requiréments
all rulemaking “to the extent that there is involved * * * any matter relating
to agency management.,” The bill proposes to limit this exception to perscmpel
matters and fo require public proceedings in the development of rules relating
to any other matter of internal agency management.

There are, of course, many management operations other than matters of
personnel management which require the development of substantive and pro-
cedural rules. These are matters which, under the present act, are clearly
the responsibility of the officials of the agency, who are appointed by the Presi-
dent 4nd confirmed by the Senate. In most instances there would seem to be
no justification for multiplying their management problems and encumbering
their management operations by requiring them to conduct public proceedings
pefore adopting any management policy or procedure. If there are areas of
agency management, for example, the area of procurement contracting, in
which the public or some segment thereof may have a direct and proper interest,
Congress should provide public procedures in that area, but pot in all agency
manpagement operations.

11. Elimination of the present exception from public rulemaking requirements
of rulemaking relating to confidential operations (sec. 4(h))

The present act permits an exception from the rulemaking requirements in
any situation in wheih public procedures are “contrary to the publie interest.”
This exception applies in a great many sifuations. The bill would substitute
for this exception very limited exceptions which would not include, for example,
the development of rules governing secret investigative techniques.

This deficiency in the bill has heretofore been brought to the subcommittee’s
attention and has been discussed at some length. See, for example, the letfer
from the Department to the chairman, dated August 10, 1964, printed at page
207 of the subcommittee’s hearings of July 21-23, 1964 on the predecessor bill,
£.1663.

12, The application of the proposed requirements for adjudication to every agen-
cy proceeding for the determination of the rights or obligations of named
parties (sec. 5)

All informal adjudications are exempt from the procedural requirements of
the present act. Only adjudications which are required by statute to be deter-
mined on the record after opportunity for hearing are subject to the present
provisions, and many of these are exempted by the first sentence of the Adminis-
trative Procedure Act, section 5. ’

The legislative history of the 1946 act provides evidence that the Congress
exercised many ecareful judgments, after extended consideration, in its decisions
respecting {he extent to which the act’s procedural requirements were to apply.
Many reasons for the limitations are provided.

The present proposal would summarily set aside all of those judgments, ignore
the reason for the exceptions, and extend the coverage of the proposed provisions
universally. Every case of “adjudication” before every agency would be subject
to the proposed requirements, except “those involving inspections and tests.”
The proposed requirements would include, for example, provision for the auto-
matic issuance of subpenas upon the request of any party and provisions for
depositions and discovery in every proceeding.

The application of the requirements to all informal adjudications leaves con-
siderable uncertainty. Clearly, the hearing before an examiner afforded to a
social security claimant is a *proceeding,” as that term is used in the proposed
definitions. Is the across-the-desk interview with an administrative official
which preceded such appeal and which resulted in the original denial of the claim
also a “proceeding”? 1If so, is the process which results in granting a claim in
another case also a “proceeding”? Because the application of the proposed
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requirements depends upon the answers to these questions, the uncertaimy
would seem to be particularly undegirable.

The first sentence of Administrative Procedure Act section § excepts from
the requirements of that section all adjudications, even though required by
statute to be determined on the record of an agency hearing, “to the exteng
that there is involved (1) any matter subject to a subsequent trial of the law
and the facts de novo in any court; (2) the selection or tenure of an officer
or employee of the United States other than examiners appointed pursuant to
gection 11; (8) proceedings in which decisions rest solely on inspections, tests,
or elections; (4) the conduct of military, naval, or foreign affairs functions;
(5) cases in which an agency is acting as an agent for a court; and (6) the
certification of employee representatives.” The proposal to eliminate ali of
these exceptions, which were developed after extended congressional considery-
tion, appears to be based upon the assumption that none of the reasons which
appear in the legislative histery of the 1946 act and which compelled the Con.
gress at that time are of any validity. We are not so convinced.

Consider, for example, the proposal to eliminate the present exemption of pro-
ceedings for the certification of employee representatives and to subject such
proceedings to the bill’s elaborate and cumbersome decisional processes in cases
of adjudication, including the additional level of decision represented by the
appeal broad proposal. It is generally recognized that time is of the essence
in the avoidance of industrial strife. Certification proceedings are essentially
investigatory. The principal concern therein is an early election. These cases
are handled in considerable volume—in excess of 2,000 decisions each year. Under
present practices they are conducted in two stages: (1) the investigatory siage
preparatory to balloting, and (2) the investigation and determination of post-
election objections. In the great majority of cases the first stage is handled en-
tirely by a regional office. Congress and the National Labor Relations Board
have worked continuously over a considerable period to develop fair and effi-
cient procedures in these cases. To now set aside the present streamlined proc-
esses and subject these cases to the proposed requirements of 5, 7, and 8 would
be disastrous to the program and would necessitate emergency legisiation to
correct the mistake. It would seem evident that the present exemption of pro-
ceedings for the certification of employee representatives, and perhaps others,
should be retained.

13. The proposed requirement that parties to an adjudication be advised of the
isgues to be considered (sec. 5(a) (1))

A serious problem in many agency proceedings results from the inability to
identify the determinative issues sufficiently early in the proceeding to permit an
adequate presentation thereon. In respect of this problem, the proposal relative
to notice of the issues to be considered may result in considerable improvement in
the trial of many different kinds of proceedings.

However, early crystallization of the issues in guasi-legislative proceedings-is
frequently impossible. In their early stages they often are essentially investi-
gatory proceedings—particularly protracted rate investigations and other eco-
nomic proceedings. The bill’s redefinition of such cases as adjudications raises
serious question whether the proposal can be applied to all cases of adjudica-
tion. The extent to which the requirement can be applied should be determined
and its application limited accordingly.

14. The bill's attempt to utilize the Federal rules of civil procedure and. the rules
of criminal procedure in administrative edjudications (sec. §(a) (2))

The bill proposes to require every agency which conducts formal adjudications
to provide rules governing pleadings, responsive pleadings, and other papers
conforming to the extent practicable to the rules of civil procedure or the ruies
of erimipal procedure for the U.8. district courts. 'The Federal ruleg of civil
procedure are designed for the trial of cases or controversies between opposing
litigants. The criminal rules are designed primarily to guarantee due process {0
persons accused of crimes. Because of the bill’s broad definition of the term
“adjudication,” including, for example, licensing and ratemaking proceedings
which may be nonadversary, there are many cases of “adjudication” as to which
the rules used in the district courts would be inappropriate. The difficulty of
the proposal is that it invites charges, in any case of adjudication, that the agen
¢y’s procedures are defective in that they do not meet the requirement that they
econform ‘“to the extent practicable” to the district court rules. We feel that
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they should not be required to conform to the extent practicable, or indeed to
any extent, to an inappropriate model.

15. The proposal to use “agency personnel of appropriate ability” as presiding
officers in formal adjudications (sec. 5(a) (5))
A fundamental reliance of the Administrative Procedure Act is the examiner
concept. Prior to 1947 most agency proceedings were conducted by agency em-

loyees who might be considered “agency personnel of appropriate ability,” and
the often inept handling of cases, the ahsence of fairness in the conduct of hear-
ings, and the frequently obvious bias of their decisions gave strong support to the
epactment of the present act.

Over the past 18 years, the agencies, the Civil Service Commission, the or-
ganized bar, various study groups, and many regulated interests have joined
in a continuing effort to elevate the status of examiners, to raise appointment
gtandards, and to increase their resposibility, augment their capability, and en-
nance their authority. Many informed observers view the examiner function as
the most important element in the fair and efficient handling of a case of formal
adjudication, and feel that all efforts toward improvements in agency pro-
cedures should be subordinated to the ultimate goal of a courageous and able
corps of examiners recognized by all as “Federal administrative judges.”

The Department of Justice is not convinced that this effort and the develop-
ment which has resulted should be lightly set aside in favor of a return to the
pre-APA practice. Particularly in formal adjudications in which objectivity and
independence of judgment are important the requirement of the use of examiners
as presiding officers should be retained.

16. Separation of functions requiremenis applicable to personnel engaged in
“advocating functions’” (sec. 5(a) (6)) ‘

With certain execeptions, the present APA provisions bar personnel engaged in
investigative or prosecuting funections generally from supervising presiding
officers or participating in decisions in formal adjudicatiens subject to the re-
quirements of section 5. In order fo comply with the requirement, many agen-
cies have divided their legal services, assigning all investigative and prosecuting
functions to one office, thereby leaving other agency lawyers free to advise in
administrative adjudications. These agencies should not be required to under-
take a further division of legal personnel unless absolutely necessary. It is
likely that the purpose of this proposal could be achieved without necessitating
further reorganization by requiring separation of officers who have engaged in
advocacy in the same or a factually related case, rather than those who engage
in advocating functions generally. :

17. The proposal to isolate decisions in difficult economic cases from expert staff
assistance (sec. 5{a) (8))

The present act imposes separation of functions requirements in formal ad-
judications except those which are initial licensing proceedings or proceedings in-
volving the validity or application of rates, facilities, or practices of public util-
ities or carriers. The requirements do not apply in any cases of rulemaking.

The bill proposes to apply such requirements in all cases of formal adjudica-
tion, including the often complex cases of ratemaking and economic proceedings
which are now defined as rulemaking. The proposal could seriously prejudice
informed decisions in these cases. The services of engineers, economists, mar-
keting specialists, and other Government experts should be available in these
cases throughout the decisional processes. Under the proposal, their expert
advice could be utilized only if and when the case reaches the agency. Pre-
sumably, because of the possibility that only limited review will be undertaken
by the agency, the advice of staff may never be utilized in the consideration
of those issues which the agency does not review. We think it obvious that
the expanded coverage of the definition of “adjudication” requires a broader ex-
ception from the separation of functions requirements, rather than elimination
of the present exceptions.

18. The proposed requirement that every agency afford an opportunity for sei-
tlement prior to hearing in every case of “adjudication” (sec. 5(¢))

In the interests of affording timely and economical relief to private parties and

of promoting efficiency and economy in Government, agencies should be quick
to settle every case in which an appropriate settlement is possible. In its at-
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tempt to promote this purpose, the bill would require every agency to afford
to all parties in all “adjudications” an opportunity, prior to hearing, for the
submission, consideration, and determination of offers of settlement. -

Again, the bill appears to misconceive the true nature of administrative pro-
ceedings and to fail to appreciate the differences between cases or controversies
in the courts and proceedings conducted by administrative agencies. Public
interest considerations present in most agency proceedings add a dimension not
found in court proceedings. The agency in most cases is not simply an arbiter
between competing interests. In addition, it has an affirmative duty to pro-
‘mote the public interest in its particular program area, and this frequently in-
volves required findings which ean be made only after hearing. It should be evi-
dent that the proposed requirement should not apply in every case of “adjudica-
‘tion,” as that term is defined.

19. The proposed eztension of the right to counsel to persons appearing in the
course of an agency investigation (sec. 6(a)) )

The present statute affords a right to counsel to any person appearing in an
agency “proceeding” and to any person “compelled to appear” in an agency in-
vestigation. The bill would afford a right to counsel to any person “appearing” in
-a proceeding or investigation.

The proposal and its legislative history should make it clear that the Federal
Bureau of Investigation is not to be impeded in its investigations by such
‘provision.

. Proposed section 6 is intended to apply to administrative agencies in the con-
-duet of proceedings for rulemaking and adjudication. Prefatory language shonld
be inserted to resolve any doubt in this regard. In the alternative, the FBI
‘should be exempted specifically from the operation of the act by revision of the
-definition of the term “agency” in section 2(a).

20. The proposal concerning special requirements for admission to practice before
administrative agencies (sec. 6(b)) .

There is no existing statute of general application governing the right of mem-
‘bers of the bar to practice before Federal administrative agencies. The Ad-
ministrative Procedure Act (sec. 6(a)) provides only that every person shall
‘have the right to counsel or other duly qualified representative in any agency
proceeding, and that nothing therein shall be construed either to grant or to deny
to any person who iIs not a lawyer the right to represent others before any
-agency.

In 1884, Congress examined the considerations involved in Treasury Depart-
ment proceedihgs and found a special need in those cases for protection against
practice by unscrupulous agents and unauthorized representatives. Congress
-authorized the Secretary of the Treasury to impose admission requirements for
practice before that Department (23 Stat, 258, § U.8,C, 261). Since that time,
‘the 16th amendment to the Constitution and our extensive self-appraisement
income tax system, with its particular demands for protection against unauthor-
4zed disclosure of information furnished by taxpayers, have greatly increased
‘the need for protection against malpractice before the Department of the Treas
ury. The considerations which prompted the 1884 statute would seem to be
many times more compelling today. Indeed in all agencies the need for assur-
ances against improprieties in practice is perhaps greater than ever before.

In 1957, the Office of Administrative Procedure in the Justice Department
conducted a comprehensive study of special admission requirements of adminis-
trative agencies. It concluded that, in general, agency licensing of attorneys
seemed to afford less assurance against malpractice than the availability of
agency disciplinary authority. Upon publication of its study, it acknowledged
the spedial needs of the Department of the Treasury and the Patent Office, par-
ticularly with respect to access to confidential information, and reeommen_ded
that all other agencies which then maintained registers of attorneys consider
eliminating the use of such registers. It proposed the adoption of a uniform
rule which would make eligible to practice any person “who is 2 member in good
standing of the bar of the Supreme Court of the United States or of the highest
court of any State, territory, or of the Distriet of Columbia, and is not under
any order of any court suspending, enjoining, restraining, disbarring, or otther-
wise restricting him in the practice of law,” reserving to each agency f
authority to discipline any representative appearing before it.

U
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1t is the view of the Department, consistently maintained since that time, that
gpecial admission to practice requirements should be eliminated in every case
where adequate protection against improper conduct in the representation of
others in agency matters can be assured by agency authority to suspend, disbar,
or Othervs(risr)e discipline practitioners. This is the purpose underlying proposed

tion 6(Db).
sea;n many cases disciplinary orders of State courts allow the respondent attor-
ney to retain his status as a member of the bar in good standing and impose lesser
canctions than suspension or disbarment. Restrictions may be imposed upon
pis right to practice, or he may be denied participation as counsel in a particular
matter. If the misconduct which provided the grounds for the order warrants
agency digciplinary proceedings, the agency should not be barred from taking
pecessary action by the fact that the individual is still a member of the bar in
good standing. Similarly, if the individual has been admitted in more than one
state and is suspended or disbarred in only one of them, the agency should not
pe precluded from taking necessary action by the fact that the individual still
;s a member of the bar in good standing in another State. The subcommittee
may wish to consider substituting the language quoted above from the 1957 pro-
posal for the language in the first sentence of proposed section 6(b) in order to
provide for such situations. Also, the legislative history should make clear the
intention of the provision to authorize an agency to suspend or disbar an attor-
pey, even though his misconduct was not committed in his practice before the
agency and is not directly related to such practice.

Subject to these considerations and such exemption of the Treasury Depart-
ment or other agency in which reliance upon disciplinary authority alone does
not afford adequate protection against misconduct or fraud upon taxpayers or
other members of the public, the Department of Justice supports the bill's pro-
posal relating to admission to practice.

21. The proposed requirement that subpenas be issued automatically upon the
request of any party in an adjudication {sec. 6(¢))

Section 6(¢) of the present act provides that wherever Congress has granted
the subpena power, subpenas shall be available “upon a statement or showing of
general relevance and reasonable scope of the evidence sought.” The bill would
revise this provision to require every agency, unless otherwise provided by
gtatute, to issue subpenas automatically, upon request, to any party to an adjudi-
cation, formal or informal.

1t is entirely possible that there are proceedings in which the subpena power is
lacking and should be made available. Congress should grant the power in those
instances., However, the power should not be made available in every case of
adjudication. Even if all agencies were to be given the subpena power, irrespec-
tive of the nature of their functions, subpenas should be issued only in proceed-
ings subject to proposed section 5(a) and in such other formal proceedings as
may involve a need for the power. The requirement of a showing of general
relevance and reasonable scope has not imposed an unreasonable burden. In any
event, it should be retained in the interests of minimizing the opportunities for
dilatory tactics.

22. The proposal to require provisions for depositions and discovery in every
oroceeding conducted by every agency (sec. 6(h))

The bill appears to propose that every agency, whatever its function, provide
for the taking of depositions and for discovery procedures. Further, the pro-
posal appears to require that the ageney’s rules therefor shall conform to the
rules of the district courts for civil actions except where such rules are impracti-
cable. Again, the proposal is obviously appropriate as it may apply to some
agencies, but just as obviously inappropriate as it may apply to others. Yet the
bill would impose the requirement universally, This approach seems to the
Department to be entirely without reason. We think the proponents of the bill
should ascertain in what proceedings depositions and discovery are desirable
and require their availability in those proceedings, not in all proceedings.

23. The proposal to remove agency discretion in the issuance of declaratory

orders (sec. 6(k})
. Under the present act, an agency has the power to issue a declaratory order if
it feels that such order will remove uncertainty or dispose of a case of adjudica-
tion required to be determined on a record. The bill would remove this discre-
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tion. Every agency, apparently, would be required, upon the petition of any
person, to grant or deny requests for declaratory orders, and such grant or denial
would be subject to judieial review as “final agency action.”

The bill does not suggest what question the reviewing court would be expected
to decide. Surely it does not intend to authorize the court to issue a declaratory
order where the agency has declined to do so. At most, where an agency has
denied a request for a declaratory order, the court could only determine whether
the agency, in fact, acted upon the petition and did not act arbitrarily, capri-
ciously, or outside its authority. Administrative Procedure Act section 5(d)
would appear to be a much more meaningful provision. It is the view of the
Department that it should be retained. .

24. The proposal to give presiding officers authorily to summarily determine
proceedings to which they are assigned (sec.7 (b))

Apparently, the bill proposes to empower the presiding officer in any proceed-
ing to dispose of the case upon motion, prior to hearing or at any point in the
proceeding, irrespective of the agency’s position. We think the power should be
given to the agency and should be made delegable by the agency to the presiding
officer. If an agency, after extended investigation and lengthy consideration,
orders a hearing to determine whether a regulatory program is needed in a par-
ticular area and, if so, what the details of the program should be, the presiding
officer should not have authority to reverse the decision of the agency to under-
take the inquiry by, in effect, throwing the ageney out of court. In order to
avoid the necessity of the agency’s reordering the inquiry, subject to the possi-
bility of its being aborted again, any challenge to the basis of the agency's
decision to undertake the inquiry should be certified to the agency. In any event,
it is clear that presiding officers should not be given the power of summary dis-
position in all proceedings. As in the case of other proposals in the bill, the
proper application of this idea should be determined and the application of the
proposal should be limited accordingly.

25. The proposal to remove agency discretion in the consideration of interlocu-

tory appeals (sec. 7(e))

Under the proposal contained in section T(e) of the bill, a presiding officer
could certify to the agency any material question arising in the course of a
proceeding whenever he might be of the opinion that to do so would expedite
the proceeding, and the agency would be required to determine the question
forthwith.

In every case, the agency should have the power to determine whether the
question should be determined at that point or at some other time, Therefore,
the proposal would seem to have no proper application and should be eliminated
from consideration.

26. The proposed requirement that every case of adjudication required to be
determined on a hearing record be decided by the presiding officer rather
than by the agency (sec. 8{(a))

Because of the bill’'s proposal to broaden the definition of “adjudication” to
include all matters involving particular private interests, including almost
all proceedings which now are formal rulemaking, there may be many cases
subject to proposed section 5(a) in which the essential question, and perhaps
the only question, is one of agency policy. In such case, the bill should permit
removal of the matter to the agency for decision, as the present act does. Since
the presiding officer ordinarily is without policy responsibility, no purpose
would be served in requiring him to determine such matter, subject to appf?al
and review by an appeal board, with agency review only after the completion
of these time consuming and expensive processes.

It is evident that the initial decision concept is appropriate in many formal
adjudications, but not in all. The bill, therefore, should permit the use of the
concept where it is appropriate, but not require it in all cases. This is the
effective of the present statute. It is the view of the Department that this feature
should be retained.

27. The proposal to permit exceptions on the ground thet a novel question i8
involved (sec. 8(c){1))

Under present practice an exception must assign error. The bill pl'gpeses
to allow an exception on the assertion that the decision below determines a
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rovel guestion, without any allegation that the decision below on that guestion
iz in error. This idea is conceptually unsound and should be eliminated.

28, The creation of an additional stage in the decisional process through the
mandatory use of appeel boards (sec. 8(c) (2))

A basie problem in adininistrative procedures is the inordinate expenditure
of time and money so often necessary to carry a proceeding through to final
agency action. Equally basiec, and obviously related, is the problem of the
agencies’ preoccupation with their caseload of routine matters to the extent
that not encugh time is spent in meeting their more important and more
fundamental policy responsibilities.

In recent years efforis to subdelegate agency decisional authority in routine
matrers have won considerable attention as the most likely solution of these
two problems. Many find the idea of subdelegation particularly attractive
pecause they feel it necessarily will tend toward the development of standards
and guiding principles and will eliminate much of the uncertainty and lack of
consistency which seems to attend the ad hoc consideration of every case by
the agency itself. TIurther support comes from foes of the so-called institu-
tional decision. Practitioners frequently have found the hearing process con-
siderably removed from the decisional process, and they much prefer the oppor-
tunity to present and argue their case to the authority which has been delegated
the power to decide it. Most compelling is the idea that through subdelegation
regulator and regulated alike will be enabled to get on with their respective
pusiness. It is assumed that agencies will have time to devote to basic policy
problems, and pronouncements whieh otherwise would be years in the making
perhaps will become & part of the regular business of the agency. Litigants
pefore agencies expect to have in hand final verdicts months or even years
ahead of the time otherwise required. Practitioners hope to handle the business
of their clients without long, uncompensated periods of inactivity while their
matters work their way to the top of the agency’s pile of cases awaiting action.

The Department of Justice is in full sympathy with the purposes sought to be
achieved by proposals to subdelegate decisional authority. However, we think
it is obvious that any such proposal should permit, not require, agencies to
delegate decisional authority. In any event, the choice should not be that of
private parties to agency proceedings.

Proposed section 8(c) (2) seeks to require every agency, as that term is defined
in section 2(a), to establish one or more agency appeal boards composed of
agency members or hearing examiners, or both. All appeals from decisions of
presiding officers would be determined by appeal boards unless a private party
elected to have the agency itself consider the appeal. The agency apparently
could review an appeal board decision only on the ground that the decision below
is contrary to law or agency policy, the agency desires to reconsider its policy,
or a novel question of policy has been presented,

The bill again fails to appreciate the variety of administrative proceedings.
It envisages an agency overburdened with a large volume of routfine cases con-
ducted pursuant to sections 5, 7, and 8§ and only a few which, because policy
considerations are involved, merit the attention of the agency itself. Obviously,
this is not the pattern throughout the Federal establishment. In fact, study of
the subeommittee’s statistics on administrative proceedings indicates thatf it
probably is limited to less than 10 of the more than 100 authorities in the Gov-
ernment which are agencies within the meaning of the definition.

Clearly, the revision should be amended to make the establishment of the
proposed appellate procedures optional with the agency, in order that they
might be employed where appropriate, but not required where their use would
result only in further burdening the administrative process by creating an addi-
tional step in the already arduous decisional process.

29, The requirement of oral argument before appeal boards, upon the reguest
of any party (sec. 8(¢c) (2))

In respect of some questions oral argument is indispensable to understanding.
In respect to others, only a written presentation is comprehensible. The decision
@s to the appropriate manner of presentation should be made by the authority
charged with the decisional responsibility.

The bill proposes to impose upon all appeal boards a requirement that they
Lear oral argument in any case in which any party requests it. In the many
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administrative appeals where oral argument is, in fact, unnecessary such require.
ment could impose a heavy burden. Private parties hopeful of early final ag-
ministrative action, who permitted the matter to go to an appeal board rather
than to the agency in the hope that thereby they might have a final decisiog
sooner, might be disadvantaged far more than they are advantaged by the
enactment of this provision.

In general, the bill appears to neglect the obvious fact that in the great
majority of formal proceedings there is at least one party whose purpose in
participating is to obstruct or delay the contemplated action. In enforcement
proceedings in which there is only one private party—the respondent, it is that
party who may be inclined to utilize whatever means is avdilable to prevent or
delay a final order. The bill’s attempt to afford the ultimate in safeguards
against unfairness and arbitrary treatment of private interests appears to
open the door in many ways to unfairness at the hands of adverse parties ang
to paralyzation of necessary agency functions. ‘

30. Publicity as prejudicial prejudging of agency proceedings (sec. 3(b))

To define anything as something which it obviously is not is to invite difficul-
ties. The bill would define any publicity issued by an agency employee or officer
to discredit or disparage a person under investigation or a party to an agency
proceeding as prejudicial prejudging by the agency. Such prejudicial prejudg-
ing would be grounds for setting aside any agency action against such person
or party.

A provision for setting aside administrative action in any case where decision
after opportunity for hearing is required, but the agency has, in-fact, prejudged
the matter would seem appropriate. However, the provision proposed in see-
tion 9(b) might result in setting aside necessary official action in cases where
the agency has not prejudged the matter.

Any investigation is necessarily preceded by internal communications ex-
plaining the circumstances which necessitate the investigation. The facts re-
lated in such communications might be very damaging to the private interests
involved if released to the public indiscriminately. Yet proposed section 8 of
the bill would seem to require such indiscriminate publicity in any case in
which a member of the public requested the release of the internal communi-
cations. The inconsistency of proposed section 8 and proposed section 9 would
present many difficult problems. We think agency action should be set aside
only if there is prejudicial prejudging, and not if the agency’s only error is in
permitting its employees to comply with the requirements of section 3. It is
the opinion of the Department that the proposed sanction against disparaging
publicity is impraeticable and should be eliminated from congideration.

31. Revision of the provision excepting from judicial review matters committed
by law to agency discretion (sec. 10(2)) :

The judicial review provisions of the present act do not apply so far as statutes
preclude judicial review or “agency action is by law committed to agency discre-
tion.” The bill would replace the guoted language with the words “judicial g
review of agency discretion is precluded by law.” Although it can be assumed :
that the purpose of this change is to afford judicial review in some situation or ;
situations in which review is not now available, the likely effects of the change |
are uncertain. Possibly, the proposed language might be construed to subject
to judicial review a broad range of discretionary actions and inactions which
are not subject to review under present practice. Surely, some change in the
direction of enlarged reviewability is intended, and other proposals embodied in
the bill (e.g., the proposal to afford judicial review of an agency's denial of a
request for a declaratory order) might support the argument that a considerable
enlargement is intended.

Enactment of this change wonld seriously disrupt present concepts, creape
unnecessary uncertainty, and generate needless litigation. If there are areas il
which the proponents of the bill feel that the opportunities for judicial review
are inadequate, the proponents should identify those areas and make specific
proposals as to the extent of review sought. The proposal should not be enacted
in its present form.

32. The proposal to abolish the present law of standing to seek review and 10
extend standing to any person aggrieved by official action (sec. 10(a))

As it was introduced in the 79th Congress, S. 7, the bill which became the
Administrative Procedure Act, provided simply, in section 10, that “Any persoR
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adversely affected by any agency action shall be entitled to judicial review
thereof in accordance with this section.” This was one of the provisions which
underwent congiderable development during the bill’s legislative history.

Massachusetts v. iellon (262 U.8. 447 (1923)), Perkins v. Lukens Steel Co.
(310 U.8. 113 (1940)), and other cases which spoke in terms of “legal right” had
made it clear that one who could demonstrate injury or threat to a particular
right of his own which was entitled to protection had standing to challenge
administrative action. In addition, FCC v. Sanders Bros. Eadio Station (309
17.8. 470), which was decided in 1940, and Scripps-Howard Radio (316 U.S. 4
(1942)), and KOA (319 U.8. 239 (1943)) recognized the power of Congress to
confer standing to prosecute an appeal, even where “legal right” was absent.
The Supreme Court, in construing section 402(b) (6) of the Communications Act
in the Sanders Bros. case (309 U.S. at p. 477), noted that Congress may have
been of the opinion that one likely to be financially injured by the issuance of a
license would be the only person having a sufficient interest to bring to the
attention of the appellate court errors of law in the granting of the license by
the Federal Communications Commission.

The provision which evolved during consideration of the bill sought to restate
the existing law of standing and to recognize the continuing role of the courts
in determining, in the context of constitutional requirements and the particular
statutory pattern, who is entitled to judicial review of administrative action. At-
torney General’s Manual on the Administrative Procedure Act (1947), page 96.

The present provision is as follows;

“HExcept so far as (1) statutes preclude judicial review or (2) agency action
is by law committed to agency discretion, * * * Any person suffering legal
wrong because of any agency action, or adversely affected or aggrieved by such
action within the meaning of any relevant statute, shall be entitled to judicial
review thereot.”

Proposed section 10(a) would return to the provision proposed in 1945, thereby
setting aside this development and the decisions under the present act since
1947. Because section 10 would apply to all agency actions and would not be
limited to actions taken under the requirements of sections 4, 5, 7, and 8, the
effect of the proposal would be to eliminate the present law of standing to seek
review of administrative action and leave only the question whether appellant
can demonstrate that he will be adversely affected by the action he seeks to
challenge.

It is an attractive idea that no official action should be free from review for
want of someone to challenge it, and that this possibility may be partially over-
come by making everyone a *private attorney general.”” If the proposal could
assure that every citizen would exercise his power with a sense of public purpose,
it would merit consideration. But to glut the courts with spurious challenges
intended only to injure competitors by obstructing the grant of subsidies, the
issuance of licenses, the letting of contracts, and other official actions beneficial
‘to individuals would be advantageous to no one but the lawyers who might engage
in such practice and might be highly detrimental to the proper performance of
necessary governmental functions.

It is the view of the Department of Justice that the proposal should be carefully
reexamined in the light of the present law of standing as it has developed under
the present section 10, fo determine precisely in what areas of official action the
existing reguirements of standing to appeal administrative action may be too
restrictive, and further, to determine how present requirements should be liberal-
ized. If Congress wishes to extend the principle of Sanders Bros. into other areas,
its decision to do so in each instance should be a considered decision. We are
convinced that the blanket repealer of the law of standmg proposed is not the |
appropriate solution.

83. The proposal to confer jurisdiction upon the district courts with respect to
agency action (sec. 10(b))

The first sentence of section 10(b) of the bill would confer specific jurisdiction
upon the district courts of the United States “to review agency action reviewable
under this act, except where a statute provides for judicial review in a specific
court; and jurisdiction to protect the other substantial rights of any person in
any agency proceeding.” Reviewable action includes not only action made
reviewable by statute, but “every final agency action for which there is no other
-adequate remedy in any court.” “Agency action” includes the whole or part of
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every agency rule, order, license, sanction, relief, or the equivalent or deniai
thereof, or failure to act.

The immediate effect of these provisions might be to overrule the holding that
the Administrative Procedure Act is not a waiver of governmental immunity from
suit. Blackmar v.Guerre (342 U.S. 512) ; Chournos v. United States, et al. (335 F.
2d 918 (C.A. 10, 1964)); Ove Gustavsson Coniracting Co. v. Floete (278 T.
2d 912, certiorari denied, 364 U.8. 894) ; Kansas City Power & Light Co.v. McKay
(225 1. 24 924 (C.A.D.C, 1955), certiorari denied, 350 U.8. 884). Areas in which
the Congress intended no judicial review, such as the certification of labor repre.
sentatives (Switchmen’s Union v. N.M.B., 320 U.8. 297; General Commiliee v,
M~-E-T. R, Oo., 320 U.8, 323), might be placed directly within the jurisdiction of
the courts along with areas in which sovereign immunity at present bars judicia}
review, such as suits for specific performance of a countract (White v. Generq
Services Administration, 343 F. 2d 445 (C.A. 8, 1965) ), or suits for relief which
would directly affect public funds or property (Mine Safety Co. v. Forrestal, 325
U.8. 871 ; Larson v. Domestic & Foreign Commerce Corp., 337 U.B. 682; Malone
v. Bowden, 369 U.8. 643 ; Dugan v. Rank, 372 U.8. 609).

At present, official conduct not otherwise reviewable may be challenged only
on the ground that the defendant official is acting unconstitutionally or in excess
of his statutory authority. In such circumstances sovereign immunity does not
protect the official from injunctive or declaratory orders. Larson v. Domestic
& Foreign Commerce Corp., supra. The Waiver posnsibly embodied in section
10(b) would bring before the courts every imaginable kind of agency action, even
though it was within the agency’s authority. Disappointed bidders, claimants of
property held by Government, employers and unions disappointed by the outeoma
of labor elections, and a host of other litigants would all be cloaked in 2 waiver
of sovereign immunity far broader than anything contemplated in the four waivers
expressed in the Tucker Act, Tort Claims Act, Public Vessels Act, and Suits in
Admiralty Act. .

Sovereign immunity and limitations on jurisdiction such as those expressed
in Switchmen’s Union v. N.M.B., supra, are vital doctrines which give meaning to
the separation of powers between the executive, the courts, and the Congress.
A blanket waiver whose consequences are wholly unforeseeable would not only be
inconsistent with the principles underlying the original act, but would be unde-
sirable because of the flood of litigation which would result from making the
Judiciary into overseers of almost all executive action. The Department of
Justice strongly opposes this proposal.

384. The proposal to give the courts interlocutory jurisdiction in all agency pro-
ceedings (sec. 10(Db) (2)) .

In its explanation of the proposal contained in section 10(b) (2), the sub-
committee staff has stated that the provision is necessary to provide statutory
implementation of the law of Leedom v. Kyne (358 U.S. 184 (1958)). The pro-
vision goes far beyond the principle of that case and seriously threatens the
established doctrine of exbaustion of administrative remedies. The obvious
effect of the enactment of such provision would be the filing of a great many
suits in the U.S. district courts challenging all kinds of preliminary, tentative,
and intermediate rulings which should properly be reviewed only in the flnal
disposition of the matter. The uncertainty of the enactment easily could unsettle
the law of exhaustion, primary jurisdiction, and ripeness for review for some
time to come.

In a case in which an agency exceeds its jurisdiction, and no other remedy
is available, the principle of Leedom v. KEyne is already available. It does not
need statutory implementation. Instead of accomplishing this unnecessary pur-
pose, the proposal in the bill would generate a host of new problems which might
engage the courts and the Congress for several years before the mistake could
be fully corrected. The Department, therefore, is strongly opposed to this
proposal.

35. The proposed enlargement of the venue provisions in actions for judicial
review of administrative action (sec. 10(b))

The fourth sentence of proposed section 10(b) seeks to provide venue provi-
sions. Although the present section 10(b) is entitled “Form and Venue of
Action,” it contains no specification with respect to venue. The present provi-
sion governing venue generally in actions against officers and agencies of the
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Unpited States is contained in 28 U.S.C. 1391. Under that statute, except as
otherwise provided by law, a civil action against a Federal officer or agency
may be brought in any judicial district in which (1) a defendant resides, (2) the
cause arose, (3) any real property involved is situated, or (4) in actions where
po real property is involved, the plaintiff resides.

The revision would enlarge the possibilities available to complainant by ada-
ing any judicial district wherein complainant has his principal place of business.
Alseo, it would permit suit to be brought where complainant resides even though
real property is involved. Under 28 U.8.C. 1391 this district is available to
complainant only if no real property is involved. 'This matter was carefully
considered 3 years ago in deliberations concerning the development of 28 U.S.C.
1391. It is our view that with respect to actions involving real property, venue
provisions should include the judicial district wherein the property is located,
pbut should not also include the district in which complainant resides. It is
likely that this proposal, together with the proposal to permit an action to be
prought in the district where complainant has his principal place of business,
would so multiply the possibilities available to complainant as to encourage a
considerably greater degree of “forum shopping” in administrative law. This
could seriously detract from the consistency so sorely needed in this area. It
is our view that the provisions of the present statute, as they relate to venue,
are fair and just. We have serious doubt that the enlargement of these pro-
visions, as proposed by the bill, is necessary.

Senator Lone. Our next witness is Mr. Milton M. Carrow, attorney
from New York City, representing the Association of the Bar of the
City of New York and the American Civil Liberties Union.

I am intrigued by the representation of both those organizations,
Mr. Carrow. Have these two groups merged, or are you wearing
two different hats?

STATEMENT OF MILTON M. CARROW, ATTORNEY, NEW YORK CITY,
REPRESENTING THE ASSOCIATION OF THE BAR OF THE CITY
OF NEW YORK AND THE AMERICAN CIVIL LIBERTIES UNION

Mr. Carrow. No, Mr. Chairman. These two organizations have
not merged. Unlike Washington, there is a dearth of administrative
lawyers 1n New York and they had to sérape the bottom of the barrel
there to bring somebody here. One of the organizations heard I was
going down and asked me to submit a statement for them.

Senator Lowge. Of course, I was being facetious about merging. I
do not agree that they scraped the bottom of the barrel. 1 have a
bio%'ra,phmal sketch here of your background and your activities which
will be placed in the record at this time.

(The document referred to follows:)

BiograPHY 0OF MintoN M. CARROW

Born: New York City, 1912,

Education : A.B., Syracuse University, 1933 ; LL.B, Harvard Law School, 1937.

Experience: Practice of law in New York, 1937 to present. Partner, Landis,
Carrow, Bernson & Tucker, 1 Bast 44th Street.

Army of the United States (Counterintelligence Corps), 1943-46. Arbitrator,
American Arbitration Assoeciation. Chairman, Committee of Administrative
Law, Association of the Bar of the City of New York. National correspondent
for American Bar Association to International Bar Association, Mexico City,
July 1964. Member, Special Committee on Code of Administrative Procedure,
American Bar Association. Leecturer on public and administrative law, New
York University School of Law.

Author: “Background of Administrative Law,” text 1948,

Contributor of articles on administrative law to legal periodicals,
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Senator Lo~xe. We are certainiy happy to have you.

Mr. Carrow. Thank you, Mr. Chairman. I consider it a pleasure
to appear agaln before this distinguished subcommittee. 1 gather I
have your permission to appear for these two organizations and I have
filed reports for each of them.

My comments will first embrace the report of the Association of the
Bar of the City of New York. I shall not attempt to read these re.
ports but will comment on the points they make and if any of thege
comments incite any reaction on the part of the members of the sub-
committee or the staff, I shall do my best to answer them.

This bill, T hope, is nearing the last stages of enactment. If for ng
other reason, I think it deserves enactment by virtue of seniority alone,
because in one form or another, it has been under consideration since
1955, beginning with the recommendations of the second Hoover Com-
mission task force. Since then it has gone through numerous refine.
ments until now it ought to be as close to being a nearly perfect bill ag
can be found. If thisis not so, we all know, nevertheless, that it has
received extended, concentrated attention by the best minds in the
country on this subject. In particular, the members of the staff of
this subcommittee deserve the highest praise for their dedicated and
devoted efforts.

Now on the commentary by the committee of administrative law of
the assoclation of the bar, this committee has studied this bill and its
predecessors since the task force recommendations of 1955. In prin-
ciple, the committee has supported various versions and refinements
of those proposals. What is left are just a few suggestions relatively
minor in nature.

The committee is gratified to see that the definitions of rule and
adjudication have been to some extent clarified. There remains one
area which we think is still murky; namely, in the ratemaking and
licensing cases. As presently revised in 1336, it is not clear that these
are included under adjudication, although, as Mr. Schlei indicated,
he accepts the view—at least the Justice Department does—that they

are included. In the previous version of 1386—S. 1663 (subcommittee

revision )—ratemaking and licensing were specifically mentioned in the
definition of adjudication. I suggest that such provision also be made
in 1336.

The separation of functions provisions have caused a great deal of
difficulty and I doubt whether they can ever fully be resolved.

I should like to bring the committee’s attention to a separation of
functions provision drafted in 1958 by our committee of administra-
tive law. gt appears in our report. Having participated in the devel-
opment of the language of that provision, I can assure the committee
that it received the most careful thought under a comittee headed
at that time by Chester Lane, formerly the General Counsel of the
Securities and Exchange Commission and one of the most brilliant
lawyers in the Government at that time. We spent several weekends
working on this provision and I submit that it includes many thoughts
that may be answers to the problems that have been considered.

For example, it suggests that presiding officers have assistants avail-
able for consultation. It indicates that agency members who are pre-
siding officers can consult with each other.” It also provides that where
employees have not participated in the prosecuting and investigating
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aspects, they may also be consulted by presiding officers even on ques-
tions of fact.

1t also has a provision dealing with questions of law which 1336 does
pot consider. Here again, consultation is warranted where the per-
son who is being consulted is not engaged in the proceeding or any
similar type of proceeding. I suggest that this provision deals with
those detalls a little better than the present provision in 1336.

Mr. Fensrerwarp. Mr. Carrow, do you have a text of that in your
statement?

Mr. Carrow. Yes; the complete text of that is in my statement.

Mr. Kennepy. With respect to that text that is in your statement,
could you give us an example of what is meant in the third line from
the bottom, “Or any person otherwise interested in its outcome,” “its”
being the outcome of the proceeding. Does that include the women’s
garden clubs if they are interested in beautifying the countryside
and this might be something, say, at a railroad crossing.

Mr. Carrow. I think the term is used as a term of art. I think
“party interest” or a “person interested” as used in these statutes have
alegal meaning. I think that isthe way it isused here.

IV%I‘. Kennepy. You say it is a term of art and then you say it is
the interest of a party, but the full line is “any party or any person
otherwise interested.” Is this a financial interest, then, that you are
speaking of, or something that significant, or is it merely, would it
include the citizen’s interest, would it include collateral ‘interest of
pei})le, or just what is the meaning of this term of “art” ?

Mr. Carrow. I think it certainly means more than an interest as a
citizen of the United States. I do not think it would include your
garden club and I do not know that I am able at this point to draw a
clear line of distinction. It is a matter of judgment for the parties
who will be considering the matter. I am sure that any adjudicating
officer or any judge sitting on this would not hold the garden club to
be a “person otherwise interested.” . Now, where, or under what cir-
cumstances they would draw the line, I would hesitate to make any
general statement at this point.

Mr. Kenxepy. This is the issue, of course, which for some years now
has been so hard to define. Who are these people otherwise interested ¢

Mr. Carrow. I think the intent here is not to place undue rigid re-
straints on the agencies as they have complained these bills do and it
have left the door open for exercise of judgment in particular situa-
tions.

. Our next subject is the one touching on proceedings in excess of ju-
risdiction. This is a matter which was in S. 1663 and has also been
in and out of the bills preceding S. 1336. At the present time, it is
out. We suggest that it should be back in. If this can receive serious
consideration, and we think it should because it would be in accord with
existing law, at least in the light of several recent cases, we recommend
the adoption of a provision that incorporates a number of safeguards;
namely, section 1009g, S. 1879 of the current Congress. That was for-
merly S. 2335. Our committee feels that is an excellent provision
and should be incorporated in 1336.

One question that was raised in our committee discussions was the
meaning of the language in section 10(b) (2) of 1336, dealing with

49-772—65——15
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jurisdiction and venue in judicial review. The particular language
that seems a little vague is:

Jurisdiction to protect the other substantial rights of any person in an agency
proceeding.

Is that intended to be declaratory of existing law, or is it intended
to establish a new area of jurisdiction? Several members of our com-
mittee felt that it might possibly be interpreted to be a new area of
jurisdiction. Others felt that it was simply declaratory of the law
and simply provided that any rights a person already has under the
law may, of course, be enforced in the courts. I suggest that clarifying
language be added to that provision.

e are gratified that the substantial evidence rule is being retained
in 1336, We feel that the substitution of a clearly erroneous rule as
a basis for review would only cause confusion.

Finally, the new idea of appeal boards, we feel, is an excellent one.
We only suggest at this time that the establishment of such appeal
boards be discretionary with the agencies. However, if an agency does
organize the appeal board, it should follow the provisions in 13386.

B That concludes my statement on behalf of the Association of the
ar,

(The prepared statement of the Bar Association of New York City
follows :? ‘

Report ox 8. 1336, 89t CoNGRESS, A BiLL To REVISE THE ADMINISTRATIVE
ProGEDURE ACT

Committee on Administrative Law, the Association of the Bar of the City of
New York

This committee has, since 1957, devoted a considerable amount of time to
sgtudies of the various bills introduced in Congress to revise the Administrative
Procedure Act. In June 1958, a comprehensive report was made on the then
pending “Code of Federal Administrative Procedure” (ABA Code) prepared by
the Special Committee on Legal Services and Procedure of the American Bar
Association, and also on the “Administrative Code” prepared by the Task Force
of the Second Hoover Commission in Mareh 1855.

QOur committee at that time approved in principle the objectives and provisions
of the ABA Code, and made certain specific comments with respect to several
of its provisions.

In our current study of 8. 1336 it appears that most of the suggestions made
by our committee in its 1958 report have been incorporated in the biil.

DEFINITION OF “RULE”

One of our major concerns had been the ambiguity of the definition of “rule”
in the Administrative Procedure Act. The ABA Code proposed a substantial
change in this definition which would remove such ambiguity and we approved
their recommendation. In particular, we objected to the exemptions specifically
stated in the definition and the confusion caused by the phrase “particular appli-
cability.” 8. 1336 has removed the cause for these objections. There remains,
however, the question whether ratemaking and licensing are considered clearly
adjudicative, as was intended in changing the definition of “rule.” In g previous
version of 8. 1336 (8. 1663, 88th Cong., subcommittee revision), it was specifically
stated, in the definition of ‘“‘adjudication,” that licensing and ratemaking came
under that rubrie. This specific reference has been eliminated from S. 1336 and
the problem may again become murky. It may be that the use of the phrase
“named parties” in the 8. 1336 definition of adjudication is intended to ineclude
licensing and ratemaking proceedings. However, we believe it would be helpful
if that were further clarified.
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SEPARATION OF FUNCTIONE

in our 1958 report we made detailed recommendations regarding the separation-
of-functions provision (8. 1336, sec. 5(a) (b)). In fact, the committee drafted
a propoSed provision on this subject and we believe it warrants consideration at
(e present time., The recommended provision was as follows:

«SperIoN 1005 (¢). SEPARATION oF Fuxcrions.—No presiding or deciding officer
acting pursuant to section 1006 of this Act shall be responsible to or subject to
the supervision or direction of any officer, employee, or agent engaged in the
performance of investigatory or prosecuting functions for any agency. Except
upon notice and opportunity for all parties to be present or to the extent re-
quired for the disposition of ex parte matters as authorized by law, no such
syresiding or deciding officer or agency or member of an agency acting pursuant
to sections 1006 and 1007 of this Act shall consult with any person or party on
any issue of fact in the proceeing, except that, in analyzing and appraising the
record for decision, any such presiding or deciding officer may have the aid
and advice of a personal assistant, and any agency member may (1) consuit
with other members of the agency in cases in which the agency is making the
decision, (2) have the aid and advice of one or more personal assistants, (3)
have the assistance of other employees of the agency who have not participated
in the proceeding in any manner, and who are not engaged for the ageney in
any investigative or prosecutory functions in the same or any current factually
related proceeding. Except upon notice and opportunity for all parties to be
present or to the extent required for the disposition of ex parte matters as
autborized by law, no presiding or deciding officer or agency or member of an
agency acting pursuant to sections 1006 and 1007 of this Act shall consult on
any issue of law in the proceeding with any party or any person otherwise in-
terested in its outcome or any person who has been engaged in investigative
or prosecutory functions in the same or any current factually related proceeding.”

PROCEEDINGS IN EXCESS OF JURISDICTION

We note that in 8. 1663, 88th Congress, as introduced, section 12 contained a
provision that agency action not within ifs delegated jurisdiction could be en-
joined by any court. This does not appear in 8. 1336. In our 1958 report we
approved a provision in the ABA Code of that date (1009g) entitled “Proceedings
in Excess of Jurisdiction” on the ground that it approximates the principles
followed by the Federal and most State courts. We note that the current version
of the ABA Code (8. 1879, 89th Cong., sec. 1009g) has elaborated somewhat on
the previcus version by imposing penalties on.persons who frivolously institute
such actions or bring them for the purpose of delay. It seems to us, subject to
gseveral dissents, that this carefully drafted provision should be included in

5. 1386,
JURISDICTION TO REVIEW

The language in section 10(b) (2) of 8. 1336, “* * * jurisdiction to protect the
other substantial rights of any persons in an agency proceeding,” is unclear.
- Does this establish a new area of jurisdiction for the courts, or is it merely
declaratory of existing law? In any case, it is too vague and should be clarified.

SCOPE OF REVIEW OF DETERMINATIONS OF FACT

In several of the proposed revisions of the Administrative Procedure Act, the
substantial evidence rule, as the basis for reviewing questions of fact, is replaced
by the clearly erroneous rule. In our 1958 report we objected to the fact that
the ABA Code made this proposed change. We note that 8. 1338 continues the
uge of the substantial evidence rule and we believe that is as it should be.

APPEAL BOARDS

8. 1336 brings a new idea into the Administrative Procedure Act in the form
of appeal boards in section 8. Qur committee believes that this is funds-
mentally sound, but at the present time would suggest that the establishment
of such boards be left within the discretion of the agencies, provided that if
such board is established it should be governad by the provisions of S. 1336.

Respectfully submitted.
Mrirrow M. Carrow, Chairman.
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Senator Loxe. Thank you, Mr. Carrow.

Any questions, Mr. Fensterwald ?

Mr. Fexsterwarp. Just one. I think that although you do net
know what the objections of the Justice Department are at this time |
the bar of the city of New York does not have this general feeling of |
‘catastrophe about the bill?

Mr. Carrow. Not at all. We are frank—we think it is 2 most ex.
cellent bill and we urge that, subject to these few minor changes, it
be enacted. ' ‘

Senator Loxe. Mr. Kennedy?

Mr. Xenweoy. Thank you, Mr. Chairman, I have no questions.

Mr. Carrow. Now, I have a statement by the American Civil Lib-
erties Union. Asis probably apparent, I participated in the prepara-
tion of these statements and to some extent, they may duplicate each
other, which might indicate a universal approval of the suggestions
made. The American Civil Liberties Union. of course, has a some-
what narrower view of this subject than does the bar association or
other groups. It is primarily concerned with the civil liberties and
rights of individuals and only to a limited extent, with economic orga-
nizations. It has considered the due process aspects of the bill as they
affect these persons.

We have a few comments as regards the bill as a whole. The Civil
Liberties Union does urge the enactment of the bill subject to a few
minor changes here suggested. We have previously suggested changes
to the earlier bills and we are gratified to note that most of the sugges-
tions we have made have been incorporated in the present bill.

On the public information section, section 3, it now incorporates
a quite clear statement of the kind of information that may be
withheld. In only one minor aspect do we suggest further clarifica-
tion; namely, in subsection (e)(6), we think that a person should
have .access to his own medical files. This would be in accord with
the sense of section 6(d), which enables a person who submits data
or evidence to procure a copy of such evidence.

On the question of adjudication in 5(b), the residual adjudi-
cating clause, we do not find it indicated whether or not the sepa-
ration of functions provision applies to that. We think it should.
If it is adjudicative in nature, then the procedural safeguards pro-
vided by the separation of functions should be applicable. In its
§resent context, this does not appear to be clear. On the contrary,

think it can be interpreted not to apply.

Also, in section 5(b), we believe there should be a provision re-
quiring a statement of reasons for a decision. As presently written,
I think it is quite possible in such a formal adjudication that &
decision may be mage without giving a statement of reasons. In
security clearance cases, with which we have had some experience,

this lack of a statement of reasons has been a stumbling block for
preparation of cases for judicial review, and certainly, a person
who is affected by a revocation of security clearance should at least
have a statement of reasons for that kind of action.

On the question of official notice in section 7(d), we suggest that
the provision be modified to provide an opportunity for a persol
to refute facts officially notices prior to the decision. As presently
written, this does not appear to be available to him.

P
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The Civil Liberties Union also supports, on questions of judicial
review, the incorporation of a provision authorizing an injunction
against uncompleted action, and the union suggests, as did the Asso-
ciation of the Bar, that section 1009(g) of S. 1879 be incorporated
in . 1336.

We have learned that Prof. Kenneth Culp Davis has suggested, in
previous hearings, and I was not here when he testified at the present
hearing—Dbut I assume that he made a similar recommendation—a
waiver of sovereign immunity provision in 1336. We support that
view In principle. We have not had an opportunity to study his
»articular provision in detail, but we think it is an excellent idea and
that 1t 1z high time that some definitive steps from a legislative stand-
point are taken with respect to this problen,

Finally, we note that in our last report to this subcommittee, we
mentioned the idea of a statute dealing with the concept of an
“ombudsman.” It seems everybody is talking about this kind of
concept. As a matter of fact, I visited the island of Jamaica
earlier this year and picked up a local paper, and there in the
letter column was a letter saying “We ought to have an ombudsman
in Jamaica.” I think this idea strikes a responsive chord and should
be investigated: to the extent that it can be applied in this country.

There are bills pending, as you know, for the establishment
of an office of administrative counsel, S. 984 and H.R. 4278,
which is a partial application of this concept. We recognize
that this cannot be incorporated at this time in this bill. However,
we do suggest that the cominittee consider another limited aspect,
whicli appears in S. 1879, 1006 (f) as “agency participation.” This
would authorize an agency to have somebody in a formal proceed-
ing or informal proceeding represent the public interest. These
proceedings tend to get rather complex and the adversary interests
of the party or the agency becomes invclved with the adversary
aspects of the proceeding. We believe it would be quite helpful
if some steps be taken in economic proceedings that have wide-
spread effect to have the public interest represented.

This concludes my statement for the American Civil Liberties
Union.

(The frepared statement of the American Civil Liberties Union

follows:

STATEMENT BY THE AMERICAN Crvir LIBerTiEs UNION TO THE SENATE SUBCOM-
MITTEE ON ADMINISTRATIVE PRACTICE AND PROCEDURE oN 8. 1336

8, 1336 manifests a continued, conscientious effort by this subcommittee
to arrive at a distinguished revision of the Federal Administrative Procedure
Act, The American Civil Liberties Union is especially gratified by the fact
that the bill incorporates almost all of the recommendations it made at the
hearings held on July 21, 1964. '

As a consequence, subject to a few further minor suggestions hereafter
made, we urge that the bill be enacted.

It probably should be repeated at this time that the interest of the American
Civil Liberties Union in this bill is limited to those aspects which directly
affect the civil rights and liberties of individuals as well as. in some cases,
the regulation of large business enterprises, Such individuals include travel-
ers, emigrants, " immigrants, veterans, government employees, employees of
private business subject to Federal regulation, persons who need Federal
licenses to conduct their trades or professions, farmers, recipients of social
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security benefits, and others. From this standpoint, some of the procedurey
with which the bill deals are not as significant as others and thus only
selected subjects have been considered.

SECTION 3. PURBLIC INFORMATION

This section has been considerably improved. The transfer of all exemptiong
to o single subsecticn, as suggested in our previous report, clarifies this im.
portant subject, as does the use of a common terminology.

In only one minor aspect do we suggest further clarification. The exemp.
tion from disclosure in subsection {e) (6) should not apply to a person seek.
ing to inspect his own medical files. This would be in accord with the sense
of section 6(d) which enables a person who submits data or evidence to
procure & copy thereof,

SECTION 5. ADJUDICATION

We are pleased that the subcommittee accepted our suggestion that the modi-
fied hearing procedure provided for in section 5(a) (5) be employed only gp
consent of the parties. This eliminates the potential layering of hearing proce-
dures to the detriment of the individual.

In reexamining this section, we note that the context in which subsection (b)
appears leaves open the question whether the separation-of-functions provision
applies to the residual class of cases of adjudication covered by this subsection.
‘We think it should.

Alse, section 5(b) is deficient in not requiring that a party be furnished with
@ statement of reasons for a decision. Our experience in a number of instances,
particularly in security clearance cases, has heen that the lack of such a require-
ment was used by agencies as a basis for refusing to state reasons. Revocation
of security clearance is a serious matter to the affected person, and he should,
at least, be informed of the reasons for such action,

SECTION 6. ANCILLARY MATTERS

Section 6(k) now malkes declaratory oerders mandatory when requested. This
is in accordance with our earlier recomnmendations.

SECTION 7. HEARINGS

We did not comment previcusly on the subject of official notice in section 7(d)
but would like to urge this committee to modify the secticn to provide an oppor-
tunity for a party to refute facts officially noticed prior to decision. “Without
such an opportu