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. Overview

A

Introduction

The Antitrust Division takes very seriously its mission to promote competition in the U.S.
economy through enforcement of, improvements to, and education about antitrust laws
and principles. Its vision is an environment in which U.S. consumers receive goods and
services of the highest quality at the lowest price and sound economics-based antitrust
enforcement principles are applied. The Division supports the Department’s Strategic
Goal Il, Objective 2.7, “Vigorously Enforce and Represent the Interests of the United
States in All Matters over Which the Department has Jurisdiction.”

To perform its mission effectively and achieve its goals in the face of an increasingly
complex and global economy, the Division must expend significant resources. In recent
years, the Division has aggressively pursued far-reaching criminal cartel activity and
important civil matters while reviewing a large number of premerger filings, many
involving complex issues and global conglomerates. Merger volume steadily increased
from 2003 through the first half of 2008, falling off at the end of 2008 because of
worsening economic conditions. As credit markets begin to recover and cash-rich
companies regain confidence in the economy, merger volume is expected to pick-up in
the latter half of 2009 and into 2010. To administer its caseload, the President’s Budget
includes $163.170 million in FY 2010, reflecting an increase of $5.382 million over the
FY 2009 Enacted level.

The President’s Budget for FY 2010 includes funding of $1.188 million for a program
increase associated with an anticipated upsurge in commercial and investment bank
merger activity related to the recent economic fallout. The program increase and
adjustments to base include funding primarily for increases in salaries and benefits. It is
critical that the Division have adequate resources to keep abreast of a workload, which
more and more involves large, multi-national corporations and anticompetitive behaviors
that are pervasive and difficult to detect. By protecting competition across industries and
geographic borders, the Division’s work serves as a catalyst for economic efficiency and
growth with benefits accruing to both American consumers and American businesses.

o In FY 2008, as a result of the Division’s efforts, $701 million in criminal fines
were assessed against antitrust violators and as of April 2009, the Division has
obtained FY 2009 criminal fines of nearly $1 billion.

o In the first seven months of FY 2009, the Division has taken or prepared to
take a record fourteen matters to trial.

o In FY 2008, the Division received, processed, analyzed and stored over 70
terabytes (70 trillion bytes) of data received for its recent matters and projects a
requirement to support up to 180 terabytes by fiscal year 2013.

o Financial Rescue Effort - During the recent economic turmoil, the Federal
Reserve Bank has consulted with the Antitrust Division on proposed large
commercial and investment bank consolidations. These reviews, (Bank of
America, Merrill Lynch, Lehman Brothers, Barclays, Goldman Sachs, Morgan
Stanley, Citigroup, Wachovia and Wells Fargo) require short, statutorily-
mandated turnaround times.

Page 2



Information Technology (IT) Expenditures

The Antitrust Division’s FY 2010 budget request does not include IT enhancements, and
its steady-state IT budget will continue to support several broad Information Technology
areas essential to carrying out its mission. These Information Technology areas include:

>

Office Automation - - Providing staff technological tools comparable to
those used by opposing counsel, thereby ensuring equitable technological
capabilities in antitrust litigation. These tools are used for desktop data
review and analysis, computer-based communication, the production of
time-critical and sensitive legal documents, and preparing presentations
and court exhibits.

Litigation Support Systems - - Providing litigation support technologies
that encompass a wide range of services and products that help attorneys
and economists acquire, organize, develop, and present evidence.
Providing courtroom presentation and related training to the legal staff to
develop staff courtroom skills and practice courtroom presentations using
state-of-the-art technology.

Management Information Systems - - Developing, maintaining, and
operating data and information systems which support management
oversight, direction of work, budget, and resources of the Division.
Various tracking systems help ensure timely and efficient conduct of the
Division’s investigations through use of automated, web-based tools.

Telecommunications - - Developing, providing, maintaining, and
supporting networks and services required for voice and data
communications among the Division’s offices and with outside parties.

Data Storage — Storing increasingly large amounts of electronic discovery
submitted by parties under investigation by the Division. The IT
revolution has vastly increased the amount of information that business
entities produce and store, and it is a significantly increasing challenge for
the Division to keep up with these huge volumes of information.

Data Security - - Monitoring and effecting actions to ensure that system
design, implementation, and operation address and minimize
vulnerabilities to various threats to computer security, including carrying
out security planning, risk analysis, contingency planning, security testing,
intrusion detection, and security training.

Web Support — Developing and maintaining the Division’s Internet and
ATRnet sites. Posting case filings and documents related to cases and
investigations on these sites; designing and developing new pages, and
updating existing pages, ensuring that the sites comply with Web
standards and guidelines, including guidelines for usability and
accessibility.
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B. Issues, Outcomes, and Strategies

Fundamental changes continue in the business marketplace, including the expanding
globalization of markets, increasing economic concentration across industries, rapid
technological change, significantly expanding numbers of business bankruptcies and
failing firms, and substantial government investment in previously private business
enterprise. These factors, added to the existing number and intricacy of our
investigations, significantly impact the Division’s overall workload. Many current and
recent matters demonstrate the increasingly complex, large, and international nature of
the matters encountered by the Division, as the following table and exemplars indicate.

Merger/Non-Merger
DOJ Strategic Goal 1l
Obijective 2.7

Enforcement Major Matter Exemplars
Program
Criminal Airline Passenger and Cargo Pricing
DOJ Strategic Goal 11 | (see Exemplar - pg. 37)
Objective 2.7 E-Rate Program (see Exemplar - pg. 39)
Civil JBS S.A./National Beef Packing Company
ivi

(see Exemplar - pg. 35)

PNC Financial Services Group/National City Corporation
(see Exemplar — pg. 35)

Google, Inc. and Yahoo!, Inc. (see Exemplar — pg. 36)

National Association of Realtors (NAR) (see Exemplar — pg. 36)

Globalization

Corporate leaders have increasingly come to realize that a global presence is necessary
for long-term economic success. More and more companies from around the world are
transacting a significant portion of their business in other countries. Nowhere is this more
evident than in the United States where international trade (defined as exports and
imports of goods and services) was $4.4 trillion in FY 2008.*

The internationalization of the business marketplace has had a direct and significant
impact on antitrust enforcement in general, and specifically, on the Division’s workload.
A significant number of the premerger filings received by the Division involve foreign
acquirers, acquirees, major customers and competitors, and/or divestitures. However, it
is not just our merger program that has been impacted by widespread globalization.

LUnited States Department of Commerce, Bureau of Economic Analysis, “U.S. International Trade in Goods
and Services”, http://www.bea.gov/newsreleases/international/trade/2007/pdf/trad1007.pdf, October 2007, p. 4

and United States Department of Commerce, International Trade Administration, “U.S. Export Fact Sheet”,
http://trade.gov/press/press_releases/2009/export-factsheet 021109.pdf , February 11, 2009
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In our criminal enforcement program, the Division has witnessed a tremendous upsurge
in international cartel activity in recent years. The Division places a particular emphasis
on combating international cartels that target U.S. markets because of the breadth and
magnitude of the harm that they inflict on American businesses and consumers. Of the
grand juries opened in FY 2009, through the end of the first quarter, 55 percent were
associated with subjects or targets located in foreign countries and of the approximate
$5.2 billion in criminal antitrust fines obtained by the Division between FY 1997 and the
end of the first quarter, FY 2009, approximately 96 percent were imposed in connection
with the prosecution of international cartel activity. In addition, the Division increased
the number of foreign nationals prosecuted and sent to jail in connection with its cartel
investigations. Approximately 38 foreign defendants from Canada, France, Germany,
Japan, South Korea, the Netherlands, Norway, Sweden, Switzerland and the United
Kingdom have served, or have been sentenced to serve, prison sentences as a result of the
Division’s cartel investigations.

A little more than a decade ago, the largest corporate fine ever imposed for a single
Sherman Act count was $6 million. However, in the past ten years, fines of $10 million
or more have become commonplace, with the Division now obtaining fines of more than
$100 million. In FY 2009, through April, as the result of Division enforcement efforts, a
total of nearly $1 billion in criminal fines were assessed against antitrust violators,
including a single fine of $400 million assessed against LG Display Co., Ltd. /LG
Display America, the second largest criminal fine in Antitrust Division history. In FY
2008, as a result of the Division’s ongoing investigation of the Air Transportation
industry, a fine of $350 million was imposed on Air France-KLM. This fine was the
third largest criminal fine in Antitrust Division history. These fines are eclipsed only by
the $500 million fine imposed in 1999 against F. Hoffmann-La Roche for its participation
in the vitamins cartel. The impact of these heightened penalties has been an increase in
the participation of large firms in the Division’s Corporate Leniency Program, bringing
more and larger conspiracies to the Division’s attention before they can inflict additional
harm on U.S. businesses and consumers.

Our work no longer takes place solely within the geographic borders of the U.S. In our
enforcement efforts we find parties, potential evidence, and impacts abroad, all of which
add complexity, and ultimately cost, to the pursuit of matters. Whether that complexity
and cost results from having to collect evidence overseas or from having to undertake
extensive inter-governmental negotiations in order to depose a foreign national, it makes
for a very different, and generally more difficult investigatory process than would be the
case if our efforts were restricted to conduct and individuals in the U.S. The markets and
competitors affecting U.S. businesses and consumers are more international in scope, and
the variety of languages and business cultures that the Division encounters has increased.
Consequently, the Division must spend more for translators, interpreters, and
communications, and Division staff must travel greater distances to reach the people and
information required to conduct an investigation effectively and expend more resources
to coordinate our international enforcement efforts with other countries and international
organizations.
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International Competition Advocacy - The Antitrust Division is actively working with
international organizations to encourage the adoption, regulation, and enforcement of
competition laws as worldwide consensus continues to grow that international cartel
activity is pervasive and is victimizing consumers everywhere. Total cartel sales of $1.2
trillion in 2005 contained illegal overcharges of $300 billion, a 25 percent premium paid
for by consumers and businesses worldwide.> The Antitrust Division’s commitment to
detect and prosecute international cartel activity is shared with foreign governments
throughout the world, resulting in the establishment of antitrust cooperative agreements
among competition law enforcement authorities across the globe. Since 1999, the
Division has entered into antitrust cooperation agreements with four foreign governments
— Brazil, Israel, Japan, and Mexico. These agreements complement agreements
previously reached with Australia, Canada, the European Union, and Germany.

In addition, as encouraged by the Division, antitrust authorities around the world are
becoming increasingly aggressive in investigating and punishing cartels that adversely
affect consumers. As effective global cartel enforcement programs are implemented and
criminal cartel penalties adopted, the overall detection of large criminal conspiracies
increases along with the Division’s ability to collect evidence critical to its enforcement
efforts on behalf of American consumers. Successes in this area of competition advocacy
include:

e InJanuary 2007, Australia expanded its amnesty policy which is now
consistent with the United States, United Kingdom, European Union, and
Canada.

e Antitrust legislation was passed by China in August 2007. The long
anticipated — drafting began in 1994 — antimonopoly law took effect in
August 2008 and bans monopolistic agreements and practices such as
cartels and price-fixing and includes practices similar to those used in the
United States. The adoption of this first-ever antitrust legislation is a
significant first step for the Chinese.

e The European Union and United Kingdom overhauled antitrust regulations
which reflect more closely the model used in the United States.

e Japan adopted major revisions to its Antimonopoly Act in April 2005.

One specific area of success has been the use of the Antitrust Division’s highly effective
Corporate Leniency Program as a best-practice model for similar corporate leniency
programs adopted by antitrust authorities around the world. As an example, South Korea
reformed its existing leniency policy in April 2005 to clarify the benefits companies can
expect if they self-report about cartel involvement and the potential penalties if they are
caught as a cartel participant.

Efforts such as these help enhance global antitrust enforcement and reduce the burden on
law abiding companies who operate in international markets. In addition, they promote
international uniformity and help bring cartel prosecution in line with international best
practices.

Connor, John M. “Statistics on Modern Private International Cartels, 1990-2005", The American Antitrust Institute - Working Paper 07-01,
January 10, 2007.
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The Division continues to make international cooperation and antitrust policy convergence a
priority and pursues these goals by working closely with multilateral organizations,
strengthening its bilateral ties with antitrust agencies worldwide, and working with countries
that are in the process of adopting antitrust laws. With support from the Antitrust Division, the
Organization for Economic Cooperation and Development (OECD) and the International
Competition Network (ICN) are assisting substantially in Division efforts to achieve a more
uniform worldwide understanding and application of central antitrust enforcement principles.
With leadership from the Antitrust Division, the International Competition Network was
initiated in October 2001 as a worldwide organization of 14 antitrust agencies formed to
promote greater substantive and procedural convergence among antitrust authorities on sound
competition principles and to provide support for new antitrust agencies in enforcing their laws
and building strong competition cultures. In March 2007, the ICN welcomed its 100" member
and now comprises 102 agencies from 91 jurisdictions. During the sixth annual conference
held in May 2007, the ICN took significant steps toward strengthening antitrust convergence.
The Japan Fair Trade Commission hosted the seventh annual ICN conference in Kyoto, Japan
in April 2008 where the ICN adopted new Recommended Practices to improve merger analysis
and assessment of unilateral conduct.

Concentration

Hand-in-hand with globalization goes the trend toward economic concentration occurring
across industries and geographic regions. Where there is a competitive relationship between or
among the goods and/or services produced by the parties, the analysis necessary for thorough
merger review becomes more complex. Competitive issues and efficiency defenses are more
likely to surface in such reviews, adding complexity and cost to the Division’s work.

U.S. Merger Value and

As shown in Figure 1, U.S. merger
volume steadily increased over the
five-year period beginning in calendar
year 2003, expanding from just over
$500 billion in 2003 to $1.6 trillion in
calendar year 2007. Because of the
overall economic downturn that began
in calendar year 2008, the fourth
quarter of 2008 saw a drop in merger
deals and the year finished with a total
of $1.1 trillion in merger volume,
down approximately 32% from 2007.
While the full effect of the economic
crisis remains to be seen, U.S.
companies that are rich in cash may
be in a position to pay well below
historical norms for target companies.
Mark Shafir, global head of Mergers
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Figure 1

and Acquisitions at Citigroup estimates that overall merger volume will be down temporarily
about 15% in calendar year 2009, but that “The broader trends that drive corporate merger

activity -- globalization, pursuit of efficiencies and a need for growth - still hold”, says Shafir.>

3
Karnitschnig, Matthew, Cimilluca, Dana. “Year-End Review of Markets & Finance 2008”, The Wall Street Journal, January 2, 2009, p. R8.
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Worldwide, total merger and acquisition volume was down 29 percent between 2007 and
2008, ending the year at $3.1 trillion. While the current economic slump does affect
companies around the globe, non-U.S. firms are benefiting from a relatively weak dollar and
are showing an interest in U.S. acquisitions. Boston Consulting Group recently surveyed 164
European companies and found that nearly a third planned to make an acquisition in 2009. In
Asia, more than half of the 924 executives polled by The Economist Intelligence Unit said at
least one deal is likely this year.* A boost in merger activity towards the end of FY 2009 and
into FY 2010 is expected as market conditions improve, the economy starts to recover and
businesses regain confidence in the marketplace.

Technological Change and the Changing Face of Industry

Technological change continues to create new businesses and industries virtually overnight,
and its impact on the overall economy is enormous. Despite the bursting of the high-tech
bubble in 2001, the emergence of new and improved technologies, such as wireless
communications, Voice over Internet Protocol (VolP), biometrics, hand-held computing and
online security, continues and intensifies.

Certainly, we will see even more advances in technology in coming years as the
telecommunications upheaval continues to transform traditional industry business models.
One such transformation is in wireless communication and connectivity. There are an
estimated 272.9 million wireless subscribers in the United States as of March 2, 2009
according to the Cellular, Telecommunications and Internet Association (CTIA).> In
addition, the Federal Communications Commission (FCC) reported that 35 percent of the
growth in all reported high-speed lines between June 2005 and December 2005 were
attributable to mobile wireless and in 2004 the wireless industry contributed $92 billion to the
U.S. Gross Domestic Product (GDP).°

Being ‘connected’ has become essential to the American daily lifestyle. For example, as
more consumers turn to high-speed broadband, wireless Internet access, and search for more
efficient and cost effective methods of communication, emerging technologies such as Voice
over Internet Protocol (VolP), or what is also known as Broadband Telephony, stand to grow
dramatically over the next several years. As reported in a recent research report by Infonetics
Resea7rch, there were nearly 80 million people worldwide subscribed to VoIP services in
2007.

~N o o b~

Silver-Greenberg, Jessica. “Dealmakers Test The Waters”, Business Week, March 2, 2009, p. 18, volume 4121.
CTIA Home Page. “Estimated Current US Wireless Subscribers”, ctia.org, http://www.ctia.org/ , March 2, 2009.
CTIA, "100 Wireless Facts", http://www.ctia.org/, March 5, 2009.

“Survey: 80 million VVolP users in 2007”, telappliant.com, www.telappliant.com, March 2008.

Page 8


http://www.ctia.org/
http://www.telappliant.com/

The continuing evolution of technology, as it reshapes both industries and business processes
worldwide, creates new demands on the Antitrust Division’s resources. The economic
paradigm is shifting so rapidly that the Division must employ new analytical tools, which
allow it to respond quickly and appropriately. It must be vigilant against anticompetitive
behavior in the new economy where the Internet and cutting-edge information technology
may facilitate the rapid entry and dominance of emerging markets.

Technological Change and Information Flows

Technological change is occurring at a blistering pace, as evidenced by the proliferation of
wireless communication enhancements; the near daily evolution of computer components,
peripherals and software; and the growing use of video teleconferencing technology to
communicate globally.

As the tools of the trade become more sophisticated, there appears to be a corresponding
growth in the subtlety and complexity with which prices are fixed, bids are rigged, and market
allocation schemes are devised. The increased use of electronic mail, and even faster, more
direct methods of communication, such as text and instant messaging, has fostered this
phenomenon. Moreover, the evolution of electronic communication results in an increase in
the amount and variety of data and materials that the Antitrust Division must obtain and
review in the course of an investigation. In addition to hard-copy documents, telephone logs,
and other information from public sources, including the Internet, the Division now receives
magnetic tapes, CD’s, and even computer servers containing the e-mail traffic and documents
of companies under investigation.

Results

While specific GPRA Performance Measures are addressed in the Decision Unit Justification
section of this submission, several interesting statistics relative to the Division’s performance
include:

> In FY 2008, as a result of the Division’s efforts, $701 million in criminal fines -
currently the second highest annual amount in the Division’s history - were
assessed against antitrust violators, an 11% increase over FY 2007, the third highest
fine year, when $630 million in criminal fines were assessed.

> In the area of criminal enforcement, the Division continues to move forcefully against
hard-core antitrust violations such as price-fixing, bid rigging and market allocation
agreements. A significant number of our prosecutions in recent years have involved
international price-fixing cartels, impacting billions of dollars in U.S. commerce.
Since FY 1997, defendants have been sentenced to pay nearly $5.2 billion in
criminal fines to the U.S. Treasury, including more than $1.3 billion in just the
past two years.
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The Division believes that individual incarceration has a greater deterrent effect than
fines alone and continues to emphasize prison terms for individuals who participate in
antitrust criminal behavior. Prison sentences between FY 2000 and the end of the first
quarter FY 2009, climbed to an average of 20 months, approximately two and a half
times the 8-month average sentence of the 1990’s. These prison sentences have
resulted in 289 years of imprisonment imposed on antitrust offenders, with 127
defendants receiving jail sentences of one year or longer. In FY 2009, through the
first quarter, as the result of Division enforcement efforts, four corporations and seven
individuals were sentenced due to antitrust violations. Coupled with the increasing
frequency and duration of defendants’ incarceration was a rise in monetary restitution
by criminal defendants. From FY 2004 through the end of the first quarter FY 2009,
restitution generated by the Division was approximately $43 million.

Despite a workload of increasingly complex cases, the Antitrust Division has made
great strides in combating anticompetitive behavior across industries and geographic
borders, and has saved consumers billions of dollars by ensuring a competitive and
innovative marketplace. Since FY 1998, the first year for which data is available,
the Division, through its efforts in all three enforcement areas - merger, criminal
and civil non-merger is estimated, conservatively, to have saved consumers $23
billion.
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Revenue Assumptions

Estimated FY 2010 filings and fee revenue take into account the relative optimism of
current medium-range economic forecasts. The January 2009 Congressional Budget
Office, Budget and Economic Outlook predicts the economy will begin a slow recovery
in the second half of 2009 and grow by a modest 1.5 percent in 2010.°
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Figure 2

Consistent with statutory direction, pre-merger filing fee threshold amounts are adjusted
annually based on the U.S. Gross Domestic Product Index and are reflected below Figure
2. While Hart-Scott-Rodino (HSR) filing fee revenue in FY 2009 is expected to remain
lower than FY 2008 levels for the short-term, merger deals that have been ready to go but
awaiting improved market conditions will begin filing as the economy starts to recover
and businesses regain confidence in the marketplace, thus providing a boost in merger
activity towards the end of FY 2009 and into FY 2010. These trends are evident in
Figure 2, which depicts actual filings from FY 2002 through FY 2008, and projects
filings for FY 2009 and FY 2010.

Based upon estimates calculated by the Congressional Budget Office and the Federal
Trade Commission (FTC), fee collections of $180 million for FY 2009 and $220 million
for FY2010 are expected. The HSR filing fee revenue is divided evenly between the
Antitrust Division and Federal Trade Commission.

8 “The Budget and Economic Outlook: Fiscal Years 2009 to 2019.” Congressional Budget Office, January 2009, c.1, p.2.
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Summary

The Division is continually challenged by an increasingly international and complex
workload that spans enforcement areas and requires considerable resources to manage.
With our children destined to inherit the resulting markets, the importance of preserving
economic competition in the global marketplace cannot be overstated. The threat to
consumers is very real, as anticompetitive behavior leads directly to higher prices and
reduced efficiency and innovation. In recognition of the importance of its mission, the
Antitrust Division requests a FY 2010 budget increase of $5.382 million and a total
appropriation of $163.170 million, in support of 880 positions, and 851 work years.

The FY 2010 Antitrust Division budget request of $163.170 million supports
Departmental Strategic Goal Il: Prevent Crime, Enforce Federal Laws and Represent the
Rights and Interests of the American People. The Division’s criminal and civil programs
are both included in Strategic Objective 2.7: Vigorously Enforce and Represent the
Interests of the United States in All Matters over Which the Department has Jurisdiction.
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FY 2010 Total Budget Request by Strategic Goal
Strategic Goal Il - Strategic Objective 2.7

Strategic Objective
2.7: Criminal:
$65.268 million

Strategic Objective
2.7: Civil:
$97.902 million

Figure 3
C. Full Program Costs

The Antitrust Division contains one Decision Unit (Antitrust). Within this Decision Unit
the Division supports the Department’s Strategic Goal Il: Prevent Crime, Enforce
Federal Laws and Represent the Rights and Interests of the American People. This
Strategic Goal defines the two broad program areas:

° Criminal Enforcement
. Civil Enforcement

In recent years, 40 percent of the Division’s budget and expenditures can be attributed to
its criminal program and 60 percent of the Division’s budget and expenditures can be
attributed to its civil program. The FY 2010 budget request assumes this same allocation.

This budget request incorporates all costs to include mission costs related to cases and
matters, mission costs related to oversight and policy, and overhead.
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D. Performance Challenges

External Challenges

As detailed in the Issues, Outcomes, and Strategies section, the Antitrust Division faces
many external challenges that require flexibility and adaptability in order to pursue its
mission. These external challenges include:

e Globalization of the business marketplace
e Increasing economic concentration across industries and geographic regions
e Rapid technological change

Internal Challenges

Much like its external challenges, highly unpredictable markets and economic
fluctuations influence the Division’s internal challenges. To accommodate these ever-
changing factors, the Division must continuously and diligently ensure proper allocation
and prudent use of its limited resources.

I1. Summary of Program Changes

Item Name Description Page
Dollars
Pos. | FTE ($000)
Bank Merger Provides funds for statutorily mandated 0 0 $1,188 32
Reviews review of bank mergers associated with the
Federal Financial Rescue Effort

I11. Appropriations Language and Analysis of Appropriations Language
Appropriations Language
Salaries and Expenses, Antitrust Division

For expenses necessary for the enforcement of antitrust and kindred laws, [$157,788,000]
$163,170,000 to remain available until expended: Provided, That, notwithstanding any other
provision of law, fees collected for premerger notification filings under the Hart-Scott-Rodino
Antitrust Improvements Act of 1976 (15 U.S.C. 18a), regardless of the year of collection (and
estimated to be [$157,788,000] $110,000,000 in fiscal year [2009] 2010), shall be retained and
used for necessary expenses in this appropriation, and shall remain available until expended:
Provided further, That the sum herein appropriated from the general fund shall be reduced as
such offsetting collections are received during fiscal year [2009] 2010, so as to result in a final
fiscal year [2009] 2010 appropriation from the general fund estimated at [$0] $53,170,000.

[ ]- Proposed Deletion XXX — Proposed New Language

Analysis of Appropriations Language

No substantive changes are proposed.
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IVV. Decision Unit Justification
A. Decision Unit: Antitrust

Artitrust Division
Fisca Year 2010 Congressional Submission
Dedsion Unit Judtification
Permanent
Dedsion Unit: Antitrust - Total Positiors FTE Amourt
2008 Enacted 81| $147,819,000
2009 Enacted 81| $157,783,000
Adjustrrents to Base and Tedhnical Adjustrrents - - $4,194,000
2010 Current Services 81| $161,982,000
2010 Program Increases - - $1,183,000
2010 Reguest 81| $163,170,000
Total Change 2009-2010 - - $5,382,000

1. Program Description

The Antitrust Division promotes competition and protects consumers from economic
harm by enforcing the Nation’s antitrust laws. Free and open competition benefits
consumers by ensuring lower prices and new and better products. The perception and
reality among consumers and entrepreneurs that the antitrust laws will be enforced fairly
and fully is critical to the economic freedom of all Americans. Vigorous competition is
also critical to assure the rapid innovation that generates continued advances in our
standard of living and our competitiveness in world markets.

At its highest level, the Division has two main strategies - Criminal and Civil. All of the
Division’s activities can be attributed to these two strategies and each strategy includes
elements related to investigation, prosecution, and competition advocacy. To direct its
day-to-day activities, the Division has established five supervisory Deputy Assistant
Attorney General (DAAG) positions reporting directly to the Assistant Attorney General.
Each of these DAAGs has oversight of a specific program including Civil Enforcement,
Civil Litigation, Criminal Enforcement, Economic Analysis, and International
Enforcement.
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Criminal Enforcement - Within the Criminal strategy, the Antitrust Division must address
the increased globalization of markets, constant technological change, and a large number
of massive criminal conspiracies the Division is encountering. These matters transcend
national boundaries, involve more technologically advanced and subtle forms of criminal
behavior, and impact more U.S. businesses and consumers than ever before. The
requirements -- whether in terms of staff time, travel and translation costs, or automated
litigation support -- of fighting massive criminal conspiracies effectively is great.

Matters such as the Division’s recent Airline Passenger and Cargo Pricing investigation
(page 37) and E-Rate Program (page 39) prosecutions exemplify the increasingly
complex nature of Division workload in the criminal area and demonstrate that successful
pursuit of such matters takes time and resources.

Civil Enforcement - Under the Civil strategy, the Division seeks to promote competition
by blocking potentially anticompetitive mergers before they are consummated and
pursuing non-criminal anticompetitive behavior such as group boycotts and exclusive
dealing. The Division’s Civil strategy seeks to maintain the competitive structure of the
national economy through investigation and litigation of instances in which monopoly
power is sought, attained, or maintained through anticompetitive conduct and by seeking
injunctive relief against mergers and acquisitions that may tend substantially to lessen
competition. The Division’s Merger Review work can be divided into roughly three
categories:
e Review of HSR transactions brought to our attention by statutorily mandated
filings
e Review of non-HSR transactions (those not subject to HSR reporting
thresholds); and
e Review of bank merger applications.

Competition Advocacy - As an advocate of competition, the Antitrust Division seeks the
elimination of unnecessary regulation and the adoption of the most competitive means of
achieving a sound economy through a variety of activities on the national and
international stages. Areas in which the Division pursues competition advocacy
initiatives include:

Regulatory Issues - The Antitrust Division actively monitors the pending actions of
federal, state, and local regulatory agencies either as statutorily mandated, as in the case
of telecommunication and banking markets, or through review of those agencies’ dockets
and industry or other publications and through personal contacts in the industries and in
the agencies. Articulation of a pro-competitive position may make the difference
between regulations that effectively do no antitrust harm and actively promote
competitive regulatory solutions and those that may negatively impact the
competitiveness of an industry. Examples of regulatory agencies before which the
Division has presented an antitrust viewpoint include the Federal Communications
Commission, Securities and Exchange Commission and the Federal Energy Regulatory
Commission.
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Review of New and Existing Laws - Given the dynamic environment in which the
Antitrust Division must apply antitrust laws, refinements to existing law and enforcement
policy are a constant consideration. Division staff analyze proposed legislation and draft
proposals to amend antitrust laws or other statutes affecting competition. Many of the
hundreds of legislative proposals considered by the Department each year have profound
impacts on competition and innovation in the U.S. economy. Because the Division is the
Department’s sole resource for dealing with competition issues, it significantly
contributes to the legislative development in areas where antitrust law may be at issue.
For example, the Division has filed numerous comments and provided testimony before
state legislatures and real estate commissions against proposed legislation and regulations
that forbid buyers’ brokers from rebating a portion of the sales commission to the
consumer or that require consumers to buy more services from sellers’ brokers than they
may want, with no option to waive the extra items.

Education, Speeches, and Outreach — The Division seeks to reach the broadest audience
in raising awareness of competition issues and provides guidance through its business
review program, outreach efforts to business groups and consumers, and the publication
of antitrust guidelines and policy statements aimed at particular industries or issues. In
addition, Division personnel routinely give speeches addressing these guidelines and
policy statements to a wide variety of audiences including industry groups, professional
associations, and antitrust enforcers from international, state, and local agencies.

International Advocacy — The Antitrust Division continues to make international
cooperation and antitrust policy convergence a priority and pursues these goals by
working closely with multilateral organizations, strengthening its bilateral ties with
antitrust agencies worldwide, and working with countries that are in the process of
adopting antitrust laws. One of the most notable examples of the Division’s international
efforts includes its participation in the International Competition Network (ICN). In May
2007, the ICN held a conference in Moscow attended by more than 350 delegates and
competition experts from more than 80 antitrust agencies and organizations throughout
the world. A significant outcome of the conference was the valuable progress made
toward strengthening antitrust convergence. The conference featured the Unilateral
Conduct Working Group’s (UCWG) presentation of its survey report on unilateral
conduct laws and also highlighted the activity of the Cartel Working Group (CWG),
whose mandate is to address the challenges of domestic and international cartel
enforcement by sharing effective investigative techniques and examining important legal
and policy topics.
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With support from the Antitrust Division, the Organization for Economic Cooperation
and Development (OECD) and the International Competition Network (ICN) are
assisting substantially in Division efforts to achieve a more uniform worldwide
understanding and application of central antitrust enforcement principles.

Laws Enforced: There are three major federal antitrust laws: the Sherman Antitrust Act,
the Clayton Act and the Federal Trade Commission Act. The Sherman Antitrust Act has
stood since 1890 as the principal law expressing the United States’ commitment to a free
market economy. The Sherman Act outlaws all contracts, combinations and conspiracies
that unreasonably restrain interstate and foreign trade. The Department of Justice alone is
empowered to bring criminal prosecutions under the Sherman Act. The Clayton Act is a
civil statute (carrying no criminal penalties) that was passed in 1914 and significantly
amended in 1950. The Clayton Act prohibits mergers or acquisitions that are likely to
lessen competition. The Federal Trade Commission Act prohibits unfair methods of
competition in interstate commerce, but carries no criminal penalties.
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2. Performance and Resource Tables

IDecision Unit/Program: Antitrust

Ibos Strategic Goal/Objective: Criminal, Civil

WORKLOAD/ RESOURCES Final Target Actual Projected Changes Re(queslt)ed
Total
Current
Services
FY 2008* FY 2008 FY 2009 Adjustments and FY FY 2010
Enacted Request
2010 Program
Changes
[Workload - Number of HSR Transactions Received 1,635 1,727 1,635 0 1,635
Total Costs and FTE FTE $000 FTE $000 FTE $000 FTE $000 FTE $000
JAntitrust 851 | $147,819 | 851 | $147,819 | 851 $157,788 0 $5,382 851 [$163,170
. . Current
TYPE/ Strategic Objective PERFORMANCE/RESOURCES Services Y 2010
FY 2008* FY 2009 Enacted | Adjustments and FY
FY 2008 Request
2010 Program
Changes
FTE $000 FTE $000 FTE $000 FTE $000 FTE $000
Program Activity 1. Criminal
340 $51,737 340 $51,737 340 $63,115 0 $2,153 340 $65,268
Performance Measure — »  Number of Active/Pending Preliminary 60 125 60 0 60
Criminal Investigations
»  Number of Active Grand Juries Domestic/ 95/35 167/62 95/35 0 95/35
International
» Pleas/Cases Favorably Resolved Not Projected 56 Not Projected Not Projected Not Projected
»  Dollar Volume of U.S. Commerce Affected Not Projected $210.4 Not Projected Not Projected Not Projected
in Relevant Markets Where Pleas/Cases
Successfully Resolved ($ in millions)
Program Activity 2. Civil FTE $000 FTE $000 FTE $000 FTE $000 FTE $000
511 $96,082 511 $96,082 511 $94,673 0 $3,229 511 $97,902

Page 19




Number of Matters Challenged Where
Division Expressed Concern

Final Target Actual Projected Changes Requested (Total)
Current Services
" Adjustments and FY 2010
TYPE/ Strategic Objective PERFORMANCE/RESOURCES Fy 2008 FY 2008 FY 2009 Bnacted | £y'5410 program Reguest
Changes
Performance Measure — > Number of HSR Transactions Reviewed 1,635 1,727 1,635 0 1,635
Merger »  Number of HSR Preliminary Investigations
Opened Domestic/International Aspects 82/32 66/29 82/32 0/0 82/32
> Number of Non-HSR Preliminary
Investigations Opened Domestic/International 31/9 1917 31/9 0/0 31/9
Aspects
> Number of Bank Merger Applications 850 652 850 0 850
» Pleas/Cases Favorably Resolved 8 16 8 0 8
» Dollar Volume of U.S. Commerce Affected in ) ) ) )
Relevant Markets for All Merger Wins ($ in Not Projected $11,870 Not Projected Not Projected Not Projected
millions)
» Dollar Volume of Commerce Affected in ) ) ) )
Relevant Markets for All Bank Mergers Not Projected $0 Not Projected Not Projected Not Projected
Wins ($ in millions)
Performance Measure — Civil [ 3 Number of Active Investigations - Domestic/
Non-Merger International Aspects 77/18 57/11 77/18 0/0 77/18
> Number of Cases Filed Domestic/International
Aspects 2/1 6/0 2/1 0 2/1
» Pleas/Cases Favorably Resolved 2 9 2 0 2
» Dollar Volume of U.S. Commerce Affected in ) ) ) )
Relevant Markets Where Pleas/Cases Not Projected $4,215 Not Projected Not Projected Not Projected
Successfully Litigated ($ in millions)
[Efficiency Measure Increase in Criminal and Civil active investigations
land HSR (Hart-Scott-Rodino Improvements Act of 15.6 15.6 16.0 2 16.2
1976) transactions reviewed per FTE
Outcome — Criminal, Merger, Civil Non-Merger
Consumer Savings > Total Criminal Dollar Value of Savings to Not Projected $21.0 Not Projected Not Projected Not Projected
U.S. Consumers ($ in millions)
> Total Civil Merger Dollar Value of Savings to Not Projected $461.6 Not Projected Not Projected Not Projected
U.S. Consumers ($ in millions)
» Total Civil Non-Merger Dollar Value of ) . . .
Savings to U.S. Consumers ($ in millions) Not Projected $48.1 Not Projected Not Projected Not Projected
Success Rates (% of Cases | »  suyccess Rate for Criminal Matters 90% 85% 90% 0 90%
JFavorably Resolved)
> Number of Civil Merger "Successes"/Number
of Merger Challenges and Resolutions 80% 100% 80% 0 80%
During our Investigation
> Number of Civil Non-Merger “Successes”/
80% 100% 80% 0 80%
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* To align itself with the performance measure data format required of JPPRS (Justice Performance Planning and Reporting System), ATR modified its use of performance measure target
ranges to specific numerical target values.

Program Activity Data Definition, Validation, Verification, and Limitations:
Dollars and FTE: HSR related performance measures for FY 2009 through FY 2010 projections are based on an analysis of FY 2002 through FY 2007 actual amounts.

Criminal Performance Measure:

When a complaint or referral initially is received, or the Antitrust Division identifies a matter, we develop information from the complainant and from trade publications and other sources. Once we develop
a sufficient factual and legal basis for further investigation, a Preliminary Inquiry (Pl) may be authorized. Once approved, a PI may take from a few weeks to several months to conduct, and at that point
we make a determination about whether to proceed by grand jury or to close the PI. Thus a Pl is often more than a quick assessment, which is usually done when a matter is initially received or identified,
and less than a formal grand jury investigation. The number of active Pls is indicative of the Division’s baseline workload. (Note that a Pl is not a necessary pre-grand jury stage; if the Division has
sufficient factual and legal basis from the complaint or referral, a decision may be made to proceed immediately by grand jury without further investigation through a PI.)

During the course of the year, if the Antitrust Division subpoenas individuals to, questions witnesses before, presents information to, or otherwise has contact with a grand jury for one of our investigations,
itis considered an Active Grand Jury. In some instances, the Division may conduct an investigation during the course of the year, but not bring withesses before or present evidence to the applicable
grand jury until a subsequent year. For example, it may require a significant amount of investigatory time or coordination with foreign enforcement authorities to obtain critical evidence for presentation to
agrand jury. Such instances are also considered Active Grand Juries. A grand jury investigation is considered international when the conduct under investigation involves possible adverse impact on
U.S. domestic or foreign commerce and any one of the following criteria is met: (1) one or more of the subjects, targets, or witnesses in the investigation is not a U.S. citizen or U.S. business organization;
(2) one or more of the subjects, targets, or witnesses in the investigation, although a U.S. citizen or U.S. business organization, is not located in the U.S.; (3) relevant information or evidence is located
outside the U.S.; (4) conduct potentially illegal under U.S. law occurred outside the U.S.; or (5) substantive foreign government consultation or coordination is undertaken in connection with the
investigation. Number of Active International Grand Juries demonstrates the scope of our international investigations, which generally are more complex and require more resources than domestic
investigations.

Pleas / Cases Favorably Resolved includes those defendants charged during the fiscal year pursuant to a plea agreement, or indicted in any fiscal year and who pled guilty or were found guilty at trial
this fiscal year.

The Dollar Volume of U.S. Commerce Affected is estimated by the Antitrust Division based upon the best available information from investigative and public sources. It serves as a proxy for the
potential effect of anticompetitive behavior. Suspect conspiracies are more extensive, sometimes far more extensive, than are formally charged in an indictment, hence we believe that the Dollar Volume
of U.S. Commerce Affected is an underestimate of the actual value. In estimating the Dollar Volume of Commerce Affected in a criminal investigation, staffs include the sales of all products affected by
the conspiracy.
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Civil Performance Measure:

The Antitrust Division’s Merger Enforcement Strategy can be roughly divided into three categories: review of Hart-Scott-Rodino (HSR) transactions brought to our attention by statutorily-mandated
filings; review of Non-HSR transactions, i.e., those not subject to HSR reporting thresholds; and review of bank merger transactions. Section 7 of the Clayton Act, as amended by the Hart-Scott-Rodino
Antitrust Improvements Act of 1976, requires certain enterprises that plan to merge or to enter into acquisition transactions to notify the Antitrust Division and the FTC of their intention, and to submit
certain information to us. These HSR premerger notifications provide advance notice of potentially anticompetitive transactions and allow the Division to identify and attempt to block such transactions
before they are consummated. The Number of HSR Transactions Reviewed includes all HSR filings the Division reviews. HSR and Non-HSR transactions may be investigated and prosecuted under
Section 7 of the Clayton Act, or under Sections 1 and 2 of the Sherman Act. Referrals for Non-HSR matters come from outside the Division, via competitors or consumers, and are generated from within
the Division, based on staff knowledge of industries and information about current events. Bank Merger Applications, brought to our attention statutorily via the Bank Merger Act, the Bank Holding
Company Act, the Home Owners Loan Act, and the Bridge Bank section of the Federal Deposit Insurance Act, are reviewed through a somewhat different process. It is the Division’s statutory
responsibility, under three of the four statutes, to provide appropriate bank regulatory authorities with a report on the competitive effects of all depository institution merger and acquisition transactions that
are submitted to those agencies for approval.

Given the increasing globalization of today’s marketplace, much of the Division’s workload involves HSR and non-HSR mergers which have international aspects. The following definition addresses the
Division’s international work in general and includes some references that are not directly applicable to the Merger Enforcement Strategy. Generally, cases are determined to have International Aspects
if they have the potential to adversely impact U.S. domestic or foreign competition, and if any one of five criteria is met, leading to increased complexity and greater resource requirements. A case is
considered international when: (a) one or more involved parties (where "involved party" may be an individual or corporation that is the subject or target, or potential subject or potential target, of an HSR
or non-HSR merger investigation or case; or otherwise a participant or potential participant in an investigation or case) is not a U.S. citizen or a U.S. business; (b) one or more involved parties is not
located in the U.S.; (c) potentially relevant information is located outside the U.S.; (d) conduct potentially illegal under U.S. law occurred outside the U.S.; or (e) substantive foreign government
consultation or coordination is undertaken in connection with the matter.

When a merger filing initially is received through the HSR process, or the Antitrust Division identifies a potentially anticompetitive Non-HSR merger, we develop information from the filing, the parties or
complainant, trade publications, and other public sources. Once we develop a sufficient factual and legal basis for further investigation, a Preliminary Inquiry (PI) may be authorized. Once authorized,
we investigate further and make a determination about whether to proceed by Second Request or Civil Investigative Demand (CID), or to close the PI. A Pl may take from a few weeks to several months
to conduct. Thus a Pl is often more than a quick assessment, which is usually done when a matter is initially received or identified, and necessarily precedes a Second Request or CID investigation. Itis
a critical step in the investigatory process, and the Number of Pls Opened is indicative of the Division’s baseline workload.

The Dollar Volume of U.S. Commerce Affected in Relevant Markets for All Merger Wins and the Dollar Volume of Commerce Affected in Relevant Markets for All Bank Mergers Wins are
estimated by the Antitrust Division based upon available, credible information. They serve as proxies for the potential effects of possibly anticompetitive merger transactions given our Strategy and
ultimately our Vision. This indicator has been revised to reflect only those HSR and Non-HSR merger cases in which the Division’s efforts led to a reduction in anticompetitive behavior. This indicator
includes the Dollar Volume of U.S. Commerce Affected in instances where we have counted an HSR, Non-HSR and bank merger wins. While we have used existing data sources in the Division to
compile the Dollar Volume of U.S. Commerce Affected in Relevant Markets for All Merger Wins, we acknowledge some limitations in our data that result in the cumulative underestimate of the value
presented here. Inthe HSR merger and bank merger areas, we are required to review a significant number of applications, many of which are determined to pose no competitive issues. No Preliminary
Inquiry is opened in these cases, but Division resources are still employed to ensure that the transactions being proposed will do no harm to the competitive environment.

Number of Active Investigations is indicative of Division’s baseline civil non-merger workload. Staff identifies and investigates alleged violations of Section 1 and 2 of the Sherman Act and Section 3 of
the Clayton Act. Many times, civil non-merger investigations take more than a year to develop sufficient evidence to file a case or close the investigation. Because staff may be working on an
investigation for more than a year, this indicator accounts for the number of investigations with hours actually reported during the fiscal year, as opposed to the number of open investigations during the
fiscal year.

Pleas / Cases Favorably Resolved includes the Number of Matters in Which Practices Changed After Investigation Initiated, Number of Cases Filed with Consent Decrees, Number of Cases Not Settled
at Filing but Settled During Litigation, and Number of Cases Litigated to Judgment Successfully. In general, adequate relief in a civil antitrust case is relief that will: (1) stop the illegal practices alleged in
the complaint, (2) prevent their renewal, and (3) restore competition to the state that would have existed had the violation not occurred.

Total Dollar Volume of U.S. Commerce Affected Where Pleas / Cases Favorably Resolved is estimated by the Antitrust Division based upon the best available information from investigative and
public sources. The volume of commerce serves as a proxy for the potential effect of anticompetitive behavior. In estimating the Dollar Volume of U.S. Commerce Affected in a civil non-merger case,
staffs estimate an aggregate volume of commerce for each relevant domestic market affected by the anticompetitive practice or agreement. Obviously, many anticompetitive practices or agreements are
more extensive, sometimes far more extensive, than are formally charged; hence we believe that the Dollar Volume of U.S. Commerce Affected is an underestimate of the actual value.

Efficiency Measure:

ATR will realize efficiency with an increase in activities (Criminal and Civil active investigations and HSR transactions reviewed) utilizing the same or fewer FTE. These activities play an essential
role in relation to the long-term outcome measure, “Percent of cases favorably resolved.”
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Outcome:

It is difficult to fully or precisely capture in a single number, or even a variety of numbers, the ultimate outcome of our Enforcement Strategy. Itis not always clear just how far-reaching the effects of a
particular conspiracy are; it is not always possible to determine the magnitude of the price increase that relates directly to a particular conspiracy; we cannot consistently translate into numbers the
competitive impact of a given conspiracy; nor can we gauge the deterrent effects of our enforcement efforts, though we and those who have written on the subject believe that such effects exist and are
strong. Nonetheless, we believe that an end outcome, if not the ultimate outcome, of our work in this area is the Savings to U.S. Consumers that arise from our successful elimination and deterrence of
criminal conspiracies, the protection of competition in the U.S. economy, and our deterrence of anticompetitive behavior.

Criminal: There are two components to our estimate of consumer savings: the price effect of the conspiracy and the annual volume of commerce affected by the conspiracy. Volume of commerce is
estimated based on the best available information from investigative and public sources. This results in an underestimate of consumer savings, as the vast majority of conspiracies exist for well over a
year. We are more limited in our ability to estimate price effect, and thus in most cases rely on the 10 percent figure in the U.S. Sentencing Guidelines Manual (November 1, 1997; Section 2R1.1;
Application Note 3; page 227) as the "average gain from price-fixing" (used in determining fines for convicted organizations) for our estimate in price fixing, bid rigging, and other criminal antitrust
conspiracies. Although there are significant limitations to this estimate (as with any estimate), we believe it goes a long way toward describing the outcome of our work and ties directly to our vision of an
environment in which U.S. consumers receive goods and services of the highest quality at the lowest price and sound economics-based antitrust enforcement principles are applied.

Civil: Our estimates of consumer savings derive initially from our best measurement of volume of commerce in the relevant markets with which we were concerned. For the majority of merger matters,
we calculated consumer savings by also using a formula that makes a realistic assumption about the oligopolistic interaction among rival firms and incorporates estimates of pre-merger market shares
and of market demand elasticity. In a few merger wins, primarily vertical mergers and those in which the anticompetitive effects included predicted reductions in innovation or other special considerations,
it would not have been appropriate to apply that formula. For those wins, we developed conservative estimates of consumer benefits drawing on the details learned in the investigation. We note that the
volume of commerce component of the calculation is estimated based on the best available information from investigative and public sources, and it is annualized and confined to U.S. commerce. Given
the roughness of our methodology, we believe our consumer savings figure to be a conservative estimate in that it attempts to measure direct consumer benefits. That is, we have not attempted to value
the deterrent effects (where our challenge to or expression of concern about a specific proposed or actual transaction prevents future, similarly-objectionable transactions in other markets and industries)
of our successful enforcement efforts. While these effects in most matters are very large, we are unable to approach measuring them. Although there clearly are significant limitations to this estimate (as
with any estimate), we believe it goes a long way toward describing the outcome of our work and ties directly to our Vision of an environment in which U.S. consumers receive goods and services of the
highest quality at the lowest price and sound economics-based antitrust enforcement principles are applied. The end outcome of our work in the Civil Non-Merger Enforcement Strategy is the Savings to
U.S. Consumers that arise from our successful elimination and deterrence of anticompetitive behavior. There are two components to our estimate of consumer savings: the volume of commerce
affected by the anticompetitive behavior and the price effect of the behavior. Volume of commerce is estimated based on the best available information from investigative and public sources, and it is
annualized and confined to U.S. commerce. We are more limited in our ability to estimate price effect, and thus rely on a conservative one percent figure for our estimate. We believe our consumer
savings figure to be a very conservative estimate.

The Success Rate for Criminal Matters provides an overall view of the Division’s record, looking at situations where the Division determines there to be anticompetitive issues and noting our “success
rate” in the outcomes for those situations. The Success Rate for Criminal Matters was calculated using the following formula: the denominator includes the sum total of the following: (1) all cases filed in
the given fiscal year in which there was either a guilty plea, conviction at trial, acquittal at trial, directed verdict, dismissal of charges or other final disposition of the matter in the same fiscal year, plus (2)
all cases filed in prior years in which there was either a guilty plea, conviction at trial, acquittal at trial, directed verdict, dismissal of charges or other final disposition of the matter in the given fiscal year.
The numerator includes only those cases from the denominator that resulted in guilty pleas or convictions at trial, subtracting those cases that resulted in acquittals, directed verdicts, or the dismissal of
charges. Cases are defined here as every individual or corporation charged by either information or indictment. Note that these statistics do not include cases that are pending, such as pending
indictments of foreign nationals who remain fugitives in our international cartel prosecutions. This measure is part of a consolidated DOJ litigating component data element and actual
performance is reported as a consolidated measure in the annual Performance & Accountability Report.

Number of Merger “Successes”/Challenges provides an overall view of the Division’s record, looking at situations where the Division determines there to be anticompetitive issues and noting our
“success rate” in the outcomes for those situations. A success in this context may be any one of the positive outcomes that includes the Number of Mergers Abandoned Due to Division Actions Before
Compulsory Process Initiated, Number of Mergers Abandoned Due to Division Actions After Compulsory Process Initiated Without Case Filed, Number of Mergers “Fixed First” without Case Filed,
Number of Mergers Cases Filed with Consent Decree, Number of Merger Cases Filed but Resolved Prior to Conclusion of Trial, and Number of Merger Cases Litigated Successfully to Judgment with No
Pending Appeals. This measure is part of aconsolidated DOJ litigating component data element and actual performance is reported as a consolidated measure in the annual Performance &
Accountability Report.

Matters Challenged Where the Division Expressed Concern include those in which: a complaint has been filed; the subject or target of an investigation has been informed that the Assistant
Attorney General (AAG) has authorized the filing of a complaint; the subject or target of an investigation has been informed that the staff is recommending that a complaint be filed, and the subject
or target changes its practices in a way that causes the matter to be closed before the AAG makes a decision whether to file a complaint; or the subject or target of an investigation has been
informed that the staff has serious concerns about the practice, and the subject or target changes its practices in a way that causes the matter to be closed before the staff makes a
recommendation to file a complaint. This measure is part of a consolidated DOJ litigating component data element and actual performance is reported as a consolidated measure in
the annual Performance & Accountability Report.
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Performance Measure Report - Historical Data

Decision Unit: Antitrust

Performance Report and Performance Plan Targets

FY 2002

FY 2003

FY 2004

FY 2005

FY 2006

FY 2007

FY 2008

FY 2009

FY 2010

Actual

Actual

Actual

Actual

Actual

Actual

Target

Actual

Target

Target

Performance
Measures
Civil: Merger

Civil Merger - Dollar Volume of
Commerce Affected in Relevant
Markets for All Bank Mergers
Wins ($ in millions)

$98

$28

$135

$0

$0

$266

N/A

$0

N/A

N/A

Civil Merger - Dollar Volume of
U.S. Commerce Affected in
Relevant Markets for All Merger
Wins ($ in millions) - Civil
Merger

$6,758

$29,280

$733

$1,696

$100,707

$2,039

N/A

$11,870

N/A

N/A

Civil Merger - Number of Bank
Merger Applications

1,080

966

1,112

943

1,042

1,028

850

652

850

850

Civil Merger - Number of HSR
Pls Opened - International
Aspects

26

22

14

28

23

30

32

29

32

32

Civil Merger - Number of HSR
Pls Opened - Domestic Aspects

73

65

71

83

73

76

82

66

82

82

Civil Merger - Number of HSR
Transactions Reviewed

1,526

990

1,458

2,121

1,890

2,199

1,635

1,727

1,635

1,635

Civil Merger - Number of Non-
HSR Pls Opened - Domestic
Aspects

27

27

17

23

23

25

31

19

31

31

Civil Merger - Number of Non-
HSR Pls Opened - International
Aspects

10

12

Civil Merger - Pleas / Cases
Favorably Resolved

14

16

12

16
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FY2008

FY2008

FY2002 | FY2003 | FY2004 | FY2005 | FY2006 | FY2007 FY2009 | FY2010
Target Actual
Performance Measures | Civil Non-Merger - Number of Active
Civil: Non-Merger Investigations - Domestic Aspects 82 81 92 80 73 52 7 57 7 7
Civil Non-Merger - Number of Active
Investigations - International Aspects 22 16 14 21 16 9 18 1 18 18
Civil Non-Merger - Number of Cases Filed -
Domestic Aspects 4 5 4 9 4 3 2 6 2 2
Civil Non-Merger - Number of Cases Filed -
International Aspects 1 0 0 1 0 0 1 0 1 1
Civil Non-Merger - Pleas / Cases Favorabl
Rosovag 19 voravly 8 8 4 15 7 8 2 9 2 2
Civil Non-Merger-Dollar Volume of U.S.
Commerce Affected in Relevant Markets
Where Pleas/Cases Successfully Litigated ($ $81 $88,485 | $44,200 $6,554 $125 $928 N/A $4,215 N/A N/A
in millions) - Civil Non-Merger
Criminal - Dollar Volume of U.S. Commerce
Performance Measures Affected in Relevant Markets Where
Criminal Pleas/Cases Successfully Litigated ($ in $450 $915 $1,162 $3,307 $550 $5,612 N/A $210.4 N/A N/A
millions)
Criminal - Number of Active Grand Juries -
Domestic 144 145 147 155 152 141 95 167 95 95
Criminal - Number of Active Grand Juries -
International 44 56 63 63 66 58 35 62 35 35
Criminal - Number of Active/Pending
Preliminary Inquiries (Pl)s 120 144 121 131 103 90 60 125 60 60
Criminal - Pleas/Cases Favorably Resolved 37 42 24 a4 53 51 N/A 56 N/A N/A
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FY2002 | FY2003 | FY2004 | FY2005 | Fy2006 | Fyz007 | Y2008 | FY2008 | o509 | Fy2010
Target Actual
Increase in Criminal and Civil active
o investigations and HSR (Hart-Scott-
Efficiency Measure Rodino Improvements Act of 1976) N/A N/A 16.9 18.6 174 16.5 15.6 15.6 16.0 16.2
transactions reviewed per FTE
Outcome Measures:
Civil: Merger, Civil Merger - Percentage of cases 100.00% | 93.00% | 80.00% | 100.00% | 100.00% | 100.00% | 80.00% | 100.00% | 80.00% | 80.00%
Non-Merger favorably resolved - Merger
& Criminal
Civil Merger - Total Dollar Value of
Savings to U.S. Consumers ($ in millions) $480 $1,420 $15 $99 $1,951 $149 N/A $461.6 N/A N/A
Civil Non-M -P t f
fa'\‘,'(')raglr; ooty leemage oleases 100,009 | 100.00% | 100.00% | 100.00% | 100.00% | 114.00% | 80.00% | 100.00% | 80.00% | 80.00%
Civil Non-Merger - Total Dollar Value of
Savings to U.S. Consumers ($ in millions) $1 $888 $0 $65 $1.3 $17 N/A $48.1 N/A N/A
Criminal - Percentage of cases favorably
resolved - (Success Rate for Criminal 91.00% 97.00% 88.00% 96.00% | 100.00% | 98.00% 90.00% 85.00% 90.00% | 90.00%
Matters)
Criminal - Total Dollar Value of Savings to
9 $45 $91 $115.7 $330 $55 $561 N/A $21 N/A N/A

U.S. Consumers ($ in millions)
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3. Performance Measurement Framework

Antitrust Division, Department of Justice
Performance Measurement Framework

FY 2010

Mission:
Promote Competition

Vision:
Consumers: High Quality, Low price
Businesses: Fair Competition

Goal:
Criminal

Outcomes:
» Success r

» Savings to consumer

ates: criminal

’_1

Goal:
Civil

Outcomes:

» Success rates: merger and
civil non-merger

» Savings to consumer

_ —

Strategy:
Criminal

Annual
Performance:

» 90% success rate
» Consumer savings

Exemplars:
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4. Performance, Resources, and Strategies

The Antitrust Decision Unit contributes to the Department’s Strategic Goal Il: Prevent
Crime, Enforce Federal Laws and Represent the Rights and Interests of the American
People. Within this Goal, the Decision Unit’s resources specifically address Strategic
Obijective 2.7: Vigorously Enforce and Represent the Interests of the United States in All
Matters over Which the Department has Jurisdiction.

a. Performance Plan and Report for Outcomes
Prosecute International Price Fixing Cartels

The charts below illustrate the Criminal Outcome Performance Measures for the Antitrust
Decision Unit, to include: Success Rate for Antitrust Criminal Cases and Savings to U.S.
Consumers (as a result of the Antitrust Division’s criminal enforcement efforts). It is the
Division’s goal to achieve a successful outcome in every case it tries. The Antitrust
Division has been aggressive in its pursuit of criminal anticompetitive behavior.

In the criminal enforcement area,
the Division continues to provide
economic benefits to U.S.
consumers and businesses in the 100% gog oS g egsen R s
form of lower prices and enhanced

product selection by dismantling
international private cartels and
restricting other criminal
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all other litigating components
within the Department. As a
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Division expects to meet or exceed || *¢%° oL
its goals for FY 2009 and FY 2010. $500
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Civil Enforcement

The charts below illustrate the Civil Outcome Performance Measures for the Antitrust
Decision Unit, to include: Success Rate for Civil Antitrust Cases and Savings to U.S.
Consumers (as a result of the Antitrust Division’s Civil enforcement efforts).

The success rate for civil non-merger matters includes investigations in which business
practices were changed after the investigation was initiated, a case was filed with consent
decree, or a case was filed and litigated successfully. The Division’s success in preventing
anticompetitive behavior in the civil non-merger area has been notable. The Division
successfully resolved every matter it challenged in FY 2008 and expects to meet or exceed

its goals for FY 2009 through FY
2010.

The success rate for merger
transactions challenged includes
mergers that are abandoned, fixed
before a complaint is filed, filed as
cases with consent decrees, filed as
cases but settled prior to litigation,
or filed and litigated successfully.
Many times, merger matters involve
complex anticompetitive behavior
and large, multinational
corporations and require significant
resources to review. Similar to
Civil Non-Merger, Civil Merger
successfully resolved 100 percent of
the matters it challenged in FY 2008
and expects to meet or exceed its
goals for FY 2009 through FY
2010.

The estimated value of consumer
savings generated by the Division’s
civil enforcement efforts in any
given year depends upon the size
and scope of the matters
encountered and thus varies
considerably. Targeted levels of
performance are not projected for
this indicator.
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b. Strategies to Accomplish Outcomes
Prosecute International Price Fixing Cartels

Utilizing seven geographically dispersed Field Offices and one Section in Washington,
DC, the Antitrust Division deters private cartel behavior by investigating and challenging
violations of Section 1 of the Sherman Act, including such per se (in and of themselves,
clearly illegal) violations as price fixing, bid rigging, and horizontal customer and
territorial allocations. Wide ranges of investigatory techniques are used to detect
collusion and bid rigging, including joint investigations with the FBI and grand jury
investigations. When businesses are found actively to be engaged in bid rigging, price
fixing, and other market allocation schemes that negatively affect U.S. consumers and
businesses (no matter where the illegal activity may be taking place), the Division
pursues criminal investigations and prosecutions.

The global reach of modern cartels and their significant effects on U.S. consumers
highlights the critical importance of international advocacy and coordination efforts.
Increased cooperation and assistance from foreign governments continues to enhance the
Division’s ability to detect and prosecute international cartel activity. In addition, the
Division’s Individual and Corporate Leniency Programs, revised in recent years for
greater effectiveness, have proven critical in uncovering criminal antitrust violations.
Greater time and resources are devoted to investigation-related travel and translation,
given the increasingly international operating environment of the criminal conspiracies
being encountered. In all instances, if the Division ultimately detects market collusion
and successfully prosecutes, the Division may obtain criminal fines and injunctive relief.

Civil Enforcement

The Division’s Civil strategy is comprised of two key activities - Merger Review and
Civil Non-Merger work. Six Washington, DC, Sections and two Field Offices
participate in the Division’s civil work. This activity serves to maintain the competitive
structure of the national economy through investigation and litigation of instances in
which monopoly power is sought, attained, or maintained through anticompetitive
conduct and by seeking injunctive relief against mergers and acquisitions that may tend
substantially to lessen competition.

Section 7 of the Clayton Act, as amended by the Hart-Scott-Rodino Antitrust
Improvements Act of 1976 (HSR), requires certain enterprises that plan to merge or to
enter into acquisition transactions to notify the Antitrust Division and the Federal Trade
Commission (FTC) of their intention and to submit certain information. These HSR
premerger notifications provide advance notice of potentially anticompetitive
transactions and allow the Division to identify and block such transactions before they
are consummated. HSR premerger reviews are conducted under statutorily mandated
time frames. This workload is not discretionary; it results from the number of premerger
filings we receive.
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The number of merger transactions reviewed includes all HSR filings the Division
receives and, also, reviews of recently consummated mergers that are below HSR filing
thresholds but which present possible anti-competitive issues. HSR and non-HSR
transactions may be investigated and prosecuted under Section 7 of the Clayton Act, or
under Sections 1 and 2 of the Sherman Act. Referrals for non-HSR matters come from
both outside the Division, via competitors or consumers, and from within the Division,
based on staff knowledge of industries and information about current events.

Bank merger applications, brought to the Division’s attention statutorily via the Bank
Merger Act, the Bank Holding Company Act, the Home Owners Loan Act, and the
Bridge Bank Section of the Federal Deposit Insurance Act, are reviewed through a
somewhat different process.

The majority of the Division’s Civil Non-Merger work is performed by four litigating
sections in Washington, DC, although other Washington sections and some field offices
provide support when necessary. Our Civil Non-Merger activities pick up, to some
degree, where the Antitrust Division’s Criminal strategy leaves off, pursuing matters
under Section 1 of the Sherman Act in instances in which the allegedly illegal behavior
falls outside bid rigging, price fixing, and market allocation schemes, the areas
traditionally covered by criminal prosecutory processes. Other behavior, such as group
boycotts or exclusive dealing arrangements, that constitutes a "...contract, combination in
the form of trust or otherwise, or conspiracy, in restraint of trade or commerce..." is also
illegal under Section 1 of the Sherman Act. It is typically prosecuted through the
Division’s Civil Non-Merger Enforcement Strategy.

A distinction between the Criminal and Civil Non-Merger activities is that conduct
prosecuted through the Criminal strategy is considered a per se violation of the law,
whereas conduct reviewed under the Civil Non-Merger activity may constitute a per se
violation of the law or may be brought using a rule-of-reason analysis. Per se violations
are violations considered so clearly anticompetitive that the Division must prove only
that they occurred. Violations brought under a rule-of-reason analysis, on the other hand,
are those that may or may not, depending on the factual situation, be illegal. In these
instances, the Division must not only prove that the violation occurred, but must also
demonstrate that the violation resulted in anticompetitive effects. In addition to pursuing
matters under Section 1 of the Sherman Act, the Division’s Civil Non-Merger component
also prosecutes violations of Section 2 of the Sherman Act, which prohibits
monopolization and attempted monopolization, and Section 3 of the Clayton Act, which
prohibits tying. Tying is an agreement by a party to sell one product on the condition
that the buyer also purchase a different or tied product, or at least agree that he will not
purchase that tied product from any other supplier. Whether addressing matters under
Sections 1 or 2 of the Sherman Act or Section 3 of the Clayton Act, our Civil Non-
Merger enforcement activities rely upon civil compulsory process to investigate the
alleged violation.
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c. Program Increases
Item Name: Bank Merger Reviews
Budget Decision Unit(s): Antitrust

Strategic Goal(s) & Objective(s):
Strategic Goal I1: Prevent Crime, Enforce Federal Laws and Represent the Rights and
Interests of the American People.

Strategic Objective 2.7: Vigorously Enforce and Represent the Interests of the United
States in All Matters over Which the Department has Jurisdiction.

Organizational Program:  Antitrust Division Civil Merger Enforcement Program
Program Increase: Positions _0 Agt/Atty 0 FTE _0 Dollars $1.188 million

Description of Item

During the recent economic turmoil the Antitrust Division has been tasked, as statutorily
mandated, to review merger proposals of large commercial and investment banks. These
reviews, including Bank of America, Merrill Lynch, Lehman Brothers, Barclays,
Goldman Sachs, Morgan Stanley, Citigroup, Wachovia and Wells Fargo require short,
statutorily-mandated turnaround times. To meet the demand of an increasing number of
bank mergers, the Division requests $1.188 million to provide funding for three attorneys
and two legal assistants. No additional positions or FTE are requested, as the Division
remains below its currently authorized staffing limits.

Justification

As indicated in the Bank Merger Act (12 U.S.C. § 1828(c)) the Department is to be
notified of proposed bank merger reviews so that an analysis of the merger’s competitive
effects can be completed and reported to the appropriate banking agency (Comptroller of
the Currency, Federal Reserve Bank, FDIC, or Office of Thrift Supervision). These
reviews require short, statutorily mandated turnaround times.

To meet deadlines for the completion of these reviews, the Division requires additional
staffing resources to perform comprehensive reviews of proposed mergers and to provide
accurate analyses of competitive issues to federal banking agencies without delaying the
merger process.
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The Division expects commercial and investment bank merger activity to continue to
increase as a result of the ongoing uncertainty and fluctuations in the economy. As
reported in the press, banks have indicated that a potential use of the government’s rescue
funding is to pursue acquisition opportunities. Additional mergers could assist with
economic recovery as healthy financial institution’s merge with weaker banks that are at

risk of failing.

As the current issues roll to regional and local banks, potential buyers will watch for
bargain acquisition prices resulting in a steadily increasing number of bank merger
applications to continue for many years.

Impact on Performance (Relationship of Increase to Strategic Goals)

The Division takes seriously its role in enforcing antitrust laws that affect the U.S.
economy including its unique, statutorily mandated role in the banking merger review
process. As the federal government continues to implement programs aimed at restoring
a healthy economy, the Division will continue to investigate the impacts of proposed
banking mergers to ensure that American consumers and businesses are left with a
vibrant and appropriately competitive marketplace.

Funding
Base Funding

F)i2008]Enacted FY 2009 Enacted FY 2010 Current Services
(wi/resc./supps)
Pos | Atty | FTE | $(000) Pos Atty | FTE $(000) Pos Atty | FTE | $(000)
7 6 5 $813 7 6 5 $855 7 6 5 $890
Personnel Increase Cost Summary
Number of FY 201.1 .
Type of Position Modgl_ar Cost Positions FY 2010 Net Annualization
per Position ($000) Request ($000) (change from 2010)
Requested
($000)
Attorney $209 0 $931 $950
Clerk $82 0 $257 $262
Total Personnel 0 $1,188 $1,212
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Non-Personnel Increase Cost Summary

FY 2011 Net
. . FY 2010 Request Annualization
Non-Personnel Item Unit Cost Quantity ($000) (Change from 2009)
($000)
Total Non-Personnel 0 0 0 0
Total Request for this Item
Personnel Non-Personnel Total
Pos | Aty | FTE ($000) ($000) ($000)
Current
Services 7 6 5 $890 $0 $890
Increases 0 0 0 $1,188 $0 $1,188
Grand
Total 7 6 5 $2,078 $0 $2,078

Page 34




5. Exemplars - Civil
A. Merger
JBS S.A./National Beef Packing Company

In February 2008, JBS S.A., based in Brazil and the world’s largest beef packer, announced
plans to merge with the National Beef Packing Company, the fourth largest beef packer in
the United States.

In October 2008, the United States filed a case alleging that JBS S.A.’s proposed acquisition
of National Beef Packing Company would likely lessen competition in the purchase of fed
cattle and in the sale of USDA-graded boxed beef to retailers in violation of Section 7 of the
Clayton Act. Seventeen states joined the lawsuit. The acquisition would have created the
largest U.S. beef packer, with an ability to slaughter more than 40,000 head of cattle per day
(or more than one third of U.S. fed cattle packing capacity) and annual beef sales of more
than $14 billion.

According to the Division’s Complaint, JBS’s acquisition of National would have
substantially restructured the beef packing industry by eliminating a competitively significant
packer and placing more than 80 percent of domestic fed cattle packing capacity in the hands
of three firms: JBS, Tyson Foods Inc., and Cargill Inc. It would have eliminated head-to-head
competition between JBS and National and made interdependent or coordinated conduct
among JBS and the other two significant packers more likely. The Complaint alleged that
the proposed merger likely would have resulted in lower prices paid to cattle suppliers and
higher beef prices for consumers.

On February 20, 2009, JBS announced that the merger had been called off because of the
Division’s challenge to the deal and the inability of the parties to reach an agreement in
settlement talks.

PNC Financial Services Group / National City Corporation

In October 2008, PNC announced plans to acquire National City for approximately $5.5
billion in stock and cash making PNC the fifth largest bank in the United States.

Division staff reviewed the competitive effects of this transaction, including its impact on
retail and small business banking. As a result of its review, the Division announced in
December 2008 that PNC Financial Services and National City Corporation had agreed to
sell 61 of National City’s branch banking offices in western Pennsylvania, with deposits that
totaled approximately $4.1 billion, in order to resolve competitive concerns about the
companies’ merger. In addition, the companies agreed to divest approximately half of
National City’s lending and related business with middle market customers — generally,
businesses with lending needs of more than $1 million — in the Pittsburgh area, and virtually
all of that business in the Erie area. With the divestitures, the Division determined that the
merger would not have a significantly adverse effect on competition in local markets for
retail banking, small business banking and middle market banking services.

Page 35



The proposed merger was subject to the final approval of the Board of Governors of the
Federal Reserve System. The Division advised the Federal Reserve Board that it would not
challenge the merger provided that the agreed-upon divestitures occurred and the parties’
commitments to the Division were included as a condition in the event the Federal Reserve
Board entered an order allowing the transaction, which it did on December 16, 2008.

PNC completed its acquisition of National City on December 31, 2008 and now has
approximately $289 billion in assets and $180 billion in total deposits.

B. Non-Merger
Google, Inc. and Yahoo!, Inc.

Google, Inc. and Yahoo!, Inc. entered into an agreement in June 2008 allowing Yahoo! to
distribute Google’s search advertising on its own web site and to receive up to 90 percent of
the gross revenues collected by Google from advertisers, plus a bonus if a volume threshold
was attained.

The two companies abandoned the agreement in November 2008 after the Division informed
the companies that it would file a lawsuit to block the agreement. If implemented, the
Division concluded that Google and Yahoo! would have become collaborators rather than
competitors for a significant portion of their search advertising businesses, materially
reducing important competitive rivalry between the two companies.

Google had a market share in excess of 70 percent in the markets for search engines and
Google and Yahoo! had combined shares of over 90 percent. Google and Yahoo! compete
with each other in many ways, but particularly through the investments they make to improve
their ability to match user search queries with appropriate advertising. Under the proposed
agreement, the Division found that Yahoo! would have significantly reduced incentives to
invest in these advertising improvements, ultimately denying consumers the benefits of
competition-lower prices, better service and greater innovation.

National Association of Realtors (NAR)

After a lengthy investigation, the Division announced in May 2008 that it had negotiated a
settlement with the National Association of Realtors (NAR) requiring NAR to allow Internet-
based residential real estate brokers to compete with traditional brokers. NAR is a trade
association of more than 1.2 million residential real estate members who operate in local real
estate markets nationwide.

In its civil lawsuit, the Division challenged NAR policies and rules that obstructed real estate
brokers who use innovative Internet-based tools. Under the terms of the settlement, NAR
agreed to repeal its anticompetitive policies and require affiliated multiple listing services
(MLSs) to repeal their rules that were based on these policies. As a result of the settlement,
brokers participating in a NAR-affiliated MLS will not be permitted to withhold their listings
from brokers who serve their customers through virtual office websites (VOWSs). In addition,
brokers will be able to use VOWs to educate consumers, make referrals, and conduct
brokerage services.

The settlement prevents traditional brokers from deliberately impeding competition and will
enhance competition in the real estate brokerage industry, resulting in more choice, better
service, and lower commission rates for consumers.
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6. Exemplars — Criminal

A. International Airline Passenger and Cargo Pricing

Introduction and Background

International air transportation costs, for both passengers and cargo, affect every American
either through the purchase of airline tickets or the purchase of consumer goods. Air cargo
alone generated worldwide revenues of $50 billion in 2005, accounting for 12% of the
airline industry’s revenues.

In investigations covering three continents and involving many governmental entities
including the Department of Justice, the European Commission and the United Kingdom’s
Office of Fair Trading, price fixing conspiracies were uncovered setting prices for air cargo
rates and passenger fares.

The investigations are far-reaching and ongoing. In August 2007, the Antitrust Division
announced that two airlines, British Airways (based in the United Kingdom) and Korean Air
Lines (based in South Korea) agreed to plead guilty and each pay a fine of $300 million for
their roles in these price fixing conspiracies. Between April 2008 and June 2008 seven
airlines agreed to plead guilty and pay total fines of $675 million. In addition, between
January 2009 and April 2009, six air cargo carriers agreed to plead guilty and pay total fines
of $339 million.

Total criminal fines imposed against these airlines, some of the world’s largest, in the
Division’s ongoing cargo and fuel surcharge fee investigations in the air transportation
industry total more than $1.6 billion, marking the highest total amount of fines ever
imposed in an Antitrust Division investigation.

Investigation

The Antitrust Division’s investigations are focused on the period of January 2000 through
February 2006 for air cargo and passenger services. In February 2006, the Department of
Justice, with the support of international competition authorities, raided various airline
offices in Asia, Europe, and the United States.

The investigations include international air cargo flights and long-haul international
passenger flights, including flights in and out of the United States. Air transportation costs
for both passengers and cargo include a base rate plus various surcharges, such as fuel and
post-September 11™ security surcharges. The base rate plus various charges for air cargo
are collectively referred to as “‘cargo rates’ and the base rate plus various charges for air
passengers is known as ‘passenger fare’.

Specifically, the Division is investigating price fixing for air cargo rates and passenger fares.
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Results

To date, the Department has successfully obtained criminal fines of over $1.6 billion and guilty
pleas from fifteen airlines and three executives including:

Fines Obtained from August 2007 through April 2009
Air France and KLM Airlines - $350 million

British Airways - $300 million

Korean Air Lines - $300 million

Cargolux Airlines International - $119 million

Japan Airlines - $110 million

LAN Cargo and Aerolinhas Brasileiras - $109 million
Quantas Airways Limited - $61 million

Cathay Pacific Airways - $60 million

SAS Cargo Group - $52 million

Asian Airlines - $50 million

Nippon Cargo Airlines - $45 million

Martinair Holland - $42 million

EL AL Israel Airlines - $15.7 million

The three airline executives who have pleaded guilty for their involvement in the illegal
activity worked for Qantas Airways, SAS Cargo Group, and British Airways. The executives
have been sentenced to serve a total of 20 months in jail.

Both Virgin Atlantic and Lufthansa AG have been conditionally accepted into the Antitrust
Division’s Corporate Leniency Program. The Division’s Corporate Leniency Program allows a
qualifying company that is the first to voluntarily disclose its participation in an antitrust crime
and which fully cooperates in the subsequent investigation to avoid criminal conviction and a
heavy fine. Virgin Atlantic entered the program after reporting its participation with British
Airways in the passenger fuel surcharge conspiracy. The United Kingdom’s Office of Fair
Trading also has a leniency policy and has indicated that Virgin is not expected to face a fine.
Lufthansa was conditionally accepted into the Division’s program after it disclosed its role in
the international air cargo conspiracy in which British Airways and Korean Air were
participants.

Conclusion

As a result of the price fixing conspiracy in the airline industry, American consumers and
businesses paid more for air transportation costs. Passengers pay hundreds of millions of
dollars in ticket prices each year, and the conspiracy raised the price on virtually every ticket
purchased between 2004 and 2006 for the conspirators’ long-haul international flights

This exemplar demonstrates the ever-increasing international scope of the Division’s

investigations and highlights the importance of international law enforcement cooperation in
prosecuting global cartels.
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B. E-Rate Program

Introduction and Background

In an effort to protect federal programs aimed directly at improving the education of the
Nation’s children, the Division’s involvement in investigating and prosecuting abuses in the
Federal Communication Commission’s (FCC) E-Rate program is an interesting and
important example.

In 1998, the federal government implemented a program to provide subsidies to schools and
libraries for use in the purchase and installation of Internet access and telecommunications
services, as well as internal computer and communication networks. This is known as the
E-Rate program. E-Rate is administered under contract with the federal government by a
not-for-profit company called the Universal Service Administrative Company (USAC) and
by a subdivision of USAC called the Schools and Libraries Division (SLD). The FCC
oversees and regulates USAC and SLD.

One of the principal objectives of the E-Rate program is to encourage economically
disadvantaged schools to install and upgrade their Internet and communications
infrastructure and to provide their students with access to the Internet as a learning tool. To
further this objective, the federal government offers to pay a large portion of the
infrastructure enhancement costs of each eligible school participating in the E-Rate
program.

A core requirement for participation in the E-Rate program is that each applicant school
must pay some percentage of the infrastructure enhancement cost, ranging from ten to
eighty percent, depending on the neediness of each applicant school. In addition, applicant
schools must seek competitive bids for the desired infrastructure enhancements.

Investigation

The Division’s initial investigation into unlawful practices by private sector entities
involved with the E-Rate program began several years ago and additional abuses continue to
be uncovered as a result of diligent investigation and prosecution. The investigations
involve many government agencies in addition to the Antitrust Division’s Washington D.C.
and field offices. Other agencies include the Federal Bureau of Investigation’s (FBI) San
Francisco, Los Angeles, Fresno, Milwaukee, Rapid City and Detroit field offices; the
Internal Revenue Service’s (IRS) Milwaukee and Fresno field offices; the United States
Attorney’s Office for the Northern District of California and District of South Dakota; the
Department of Justice’s Civil Division; the San Francisco City Attorney’s Office; and the
Federal Communication Commission’s Office of Inspector General (OIG).

This investigation is far-reaching and includes a wide variety of potential charges including

conspiracy, mail fraud, money laundering, contract allocation, bid rigging, wire fraud, bank
fraud, inflating bids, and making false statements.
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Results

As a result of the Antitrust Division’s ongoing investigation into fraud and anticompetitive
conduct in the E-Rate program, to date a total of seven companies and 17 individuals have
pleaded guilty or have been convicted and found guilty or entered civil settlements and have
paid, agreed to pay, or been sentenced to pay criminal fines and restitution totaling more than
$40 million.

Prison sentences in the E-Rate investigation total more than 20 years, with one defendant
currently serving a 90-month sentence; the longest E-Rate matter associated jail sentence to
date.

Recent developments include a former South Carolina School District official who was
sentenced in December 2008 to a two year jail term and ordered to pay $468,000 in restitution
and an Atlanta businessman who was sentenced to a five year prison term and restitution
payments totaling $234,000.

E-Rate prosecutions have been pursued in many states including Arkansas, California, Illinois,
Kansas, Michigan, New Jersey, New York, Oregon, Pennsylvania, South Carolina, South
Dakota, and Wisconsin.

The Division is scheduled to go to trial in June 2009 to prosecute a Kansas mother and son
who are accused of E-Rate fraud covering ten schools in six different states.

Conclusion

Criminal activity within the E-Rate program, such as bid-rigging, takes much needed and
important federal funding from our economically disadvantaged schools and libraries and
diverts it to the pockets of criminals, resulting in a profound and adverse impact on the
education of our Nation’s children. The restitution payments made by those companies who
have pled guilty provides full recovery to the E-Rate program for the funds those companies
received inappropriately. By continuing to investigate and prosecute criminal abuses of the E-
Rate program, the Antitrust Division sends a strong message that this type of activity will not
be tolerated.
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A: Organizational Chart
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B: Summary of Requirements

Summary of Requirements
Antitrust Division
Salaries and Expenses
(Dollars in Thousands)

FY 2009 Request

Perm.
Pos. FTE | Amount
Total 2008 Revised Continuing Appropriations Resolution 880 851| $147,819
Total 2009 Enacted 880 851| $157,788
Adjustments to Base
Increases:
2010 pay raise (2.0%) $2,367
2009 pay raise annualization (3.9%) $906
Retirement $82
Health Insurance Premiums $107
Employees Compensation Fund $8
GSA Rent $663
DHS Security Charges $4
Security Investigations $3
Printing and Reproduction $4
WCF Rate Increase $50
Subtotal Increases $4,194
Total Adjustments to Base $4,194
2010 Current Services 880 851| $161,982
Program Changes
Increases:
Federal Financial Rescue Effort $1,188
Total Program Changes $1,188
2010 Total Request 880  851| $163,170
2009 - 2010 Total Change 0 0| $5382
2008 Appropriation Enacted 2009 Enacted 2010 2010 2010 2010 2010 2009-2010
issions and to Base Current Services Increases Offsets Request Total Change
Estimates by budget activity Pos. FTE Amount Pos. FTE Amount Pos. FTE Amount Pos. FTE Amount Pos. FTE  Amount Pos. FTE  Amount Pos. FTE Amount Pos. FTE Amount
Antitrust Division 880 851 $147,819 880 851 $157,788 0 $4,104 880 851 $161,982 0 0 $1188 0o 0 $0 880 851  $163,170 0 0 $5382]
Total 880 851 $147,819 880 851 $157,788 0 $4,104 880 851 $161,982 0 0 $1188 0o 0 $0 880 851  $163,170 0 0 $5382]
Total Comp. FTE 851 851 0 851 0 0 851 0

Exhibit B - Summary of Requirements



C: Program Increases/Offsets By Decision Unit

FY 2010 Program Increases/Offsets By Decision Unit
Antitrust Division
(Dollars in Thousands)

Program Decision Unit - Antitrust Total

Increases Location of Description by Decision Unit Pos. Agt./Atty. FTE Amount | Increases
Increase 1 Bank Merger Reviews 0 0 0 $1,188 $1,188
Total Program Increases 0 0 0 $1,188 $1,188

Exhibit C - Program Increases/Offsets By Decision Unit




D: Resources by DOJ Strategic Goal and Strategic Objective

Resources by Department of Justice Strategic Goal/Objective

Antitrust Division
(Dollars in Thousands)

2008 Appropriation Enacted 2009 2010 2010 2010 2009-2010
w/Rescissions and Supplementals Enacted Current Services Increases/Offsets Request Total Change
Amount Amount Amount Amount Amount Amount
Strategic Goal/Objective FTE $000s FTE $000s FTE $000s FTE $000s FTE $000s FTE $000s
Goal 2: Prevent Crime, Enforce Federal Laws and Represent the
Rights and Interests of the American People.
2.7: Vigorously Enforce and Represent the Interests of the
United States in all Matters over Which the Department
has Jurisdiction.
Antitrust Division - Criminall 340 $51,737 340 $63,115 340 $64,793 0 $475 340  $65,268 0 $2,153
Antitrust Division - Civil 511 $96,082 511 $94,673 511 $97,189 0 $713 511  $97,902 0 $3,229
GRAND TOTAL 851] $147,819 851] $157,788 851]  $161,982 0] $1,188 851] $163,170 0f $5,382

Exhibit D - Resources by DOJ Strategic Goal and Strategic Objective




E. Justification for Base Adjustments

Justification for Base Adjustments
Antitrust Division
(Dollars in Thousands)

Increases

2010 pay raise: This request provides for a proposed 2.0 percent pay raise to be effective in January of 2010 (this percentage is likely to change as the budget formulation process progresses). This increase
includes locality pay adjustments as well as the general pay raise. The amount requested, $2,367, represents the pay amounts for 3/4 of the fiscal year plus appropriate benefits ($1,965 for pay and $402 for
benefits).

Annualization of 2009 pay raise: This pay annualization represents first quarter amounts (October through December) of the 2009 pay increase of 3.9 percent. The amount requested $906, represents the pay
amounts for 1/4 of the fiscal year plus appropriate benefits ($752 for pay and $154 for benefits).

Retirement: Agency retirement contributions increase as employeees under CSRS retire and are replaced by FERS employees. Based on U.S. Department of Justice Agency estimates, we project that the
DOJ workforce will convert from CSRS to FERS at a rate of 3 percent per year. The requested increase of $82 is necessary to meet our increased retirement obligations as a result of this conversion.

Health Insurance: Effective January 2008, the Antitrust Division's contribution to Federal employees' health insurance premiums increased by 2.8 percent. Applied against the 2009 estimate of $3,796, the
additional amount required is $107.

Employees Compensation Fund: The $8 increase reflects payments to the Department of Labor for injury benefits paid on our behalf in the past year under the Federal Employee Compensation Act. This
estimate is based on the first quarter of prior year billing and current year estimates.

General Services Administration (GSA) Rent: GSA will continue to charge rental rates that approximate those charged to commercial tenants for equivalent space and related services. The requested increast
of $663 is required to meet our commitment to GSA. The costs associated with GSA rent were derived through the use of an automated system, which uses the latest inventory data, including rate increases
to be effective in FY 2010 for each building currently occupied by Department of Justice components, as well as the costs of new space to be occupied. GSA provided data on the rate increases.

DHS Security Charges: The Department of Homeland Security (DHS) will continue to charge Basic Security and Building Specific Security. The requested increase of $4 is required to meet our
commitment to DHS, and cost estimates were developed by DHS.

Security Investigations: The $3 increase reflects payments to the Office of Personnel Management for security reinvestigations for employees requiring security clearances.

Government Printing Office (GPO): GPO has provided an estimated rate increase of 2%. This percentage was applied to the FY 2008 estimate of $205 to arrive at an increase of $4.

WCEF Rate Increases: Components in the DC metropolitan area use and rely on the Department's Working Capital Fund (WCF) for support services including telecommunications services, computer services,
finance services, as well as internet services. The WCF continues to invest in the infrastructure supporting the telecommunications services, computer services, and internet services. Concurrently, several
security initiatives are being implemented and additional resources are being directed to financial management in an effort to maintain a clean audit status. Funding of $50 is required for this account.

Exhibit E - Justification for Base Adjustments



F: Crosswalk of 2008 Availability

Crosswalk of 2008 Availability

Antitrust Division

Salaries and Expenses

(Dollars in Thousands)

Unobligated Balances
FY 2008 Reprogrammings / Carried Forward
Enacted Without Rescissions Rescissions Transfers /Recoveries 2008 Availability
Decision Unit Pos. FTE Amount Pos. FTE Amount Pos. FTE Amount Pos. FTE Amount Pos. FTE Amount
Antitrust Division 880 851 $147,819 0 0 $0 0 0 $4,061 0 0 $20,327 880 851 $172,207
TOTAL 880 851 $147,819 0 0 $0 0 0 $4,061 0 0 $20,327 880 851 $172,207
Total Compensable FTE 851 0 0 0 851

Transfers: Transfer of $4,200 from GLA (15 8 0128) to ATR (15 8 0319) for Salaries and Expenses minus transfer of $139 from ATR (15 8 0319) for Salaries and
Expenses to GLA (15 8 0128). Transfer was required to fund a significant ATR budgetary shortfall in the FY 2008 Omnibus Appropriation.

Unobligated Balances: FY 2007 funds were carried over from the 15X0319 account. The Division brought forward and recovered $18,716 from prior years' salaries and
expenses funding, of which $2,996 was made available. The remaining carryforward of $15,720 is FY 2007 HSR Fee collections in excess of the FY 2007 authorized level

of $129,000 and iwa not available for obligation in FY2008.

Exhibit F-Crosswalk of 2008 Availability




G: Crosswalk of 2009 Availability

Crosswalk of 2009 Availability
Antitrust Division
Salaries and Expenses
(Dollars in Thousands)

Unobligated Balances
FY 2009 Reprogrammings / Carried Forward
Enacted Rescissions Transfers /Recoveries 2009 Availability
Decision Unit Pos. FTE Amount | Pos. FTE Amount | Pos. FTE Amount Pos. FTE Amount Pos. FTE Amount
Antitrust Division 880 851 $157,788 0 0 $0 0 0 $0 0 0 $17,236 | 880 851 $160,784
TOTAL 880 851 $157,788 0 0 $0 0 0 $0 0 0 $17,236 | 880 851 $160,784
Total Compensable FTE 851 0 0 0 851

Unobligated Balances: FY 2008 funds were carried over from the 15X0319 account. The Division brought forward and recovered $17,236 from prior years' salaries and expenses funding, of
which $1,516 was made available. The remaining carryforward of $15,720 is FY 2007 HSR Fee collections in excess of the FY 2007 authorized level of $129,000 and is not available for

obligation in FY2009.

Exhibit G-Crosswalk of 2009 Availability



H: Summary of Reimbursable Resources

Summary of Reimbursable Resources
Antitrust Division
Salaries and Expenses
(Dollars in Thousands)

2008 Enacted 2009 Planned 2010 Request Increase/Decrease
Collections by Source Pos. FTE Amount | Pos. FTE Amount | Pos. FTE Amount | Pos. FTE Amount
Environment and Natural Resource Division 0 0 $145 0 0 $150 0 0 $150 0 0 $0
Federal Trade Commission - Technical Assistance - ASEAN 0 0 $9 0 0 $7 0 0 $0 0 0 ($7)
Justice Management Division/CIO 0 0  $147 0 0 $51 0 0 $0 0 0 ($51)
Office of Attorney Recruitment Management 0 0 $2 0 0 $0 0 0 $0 0 0 $0
General Services Administration 0 0 $23 0 0 $0 0 0 $0 0 0 $0
Federal Bureau of Investigation 0 0 $0 0 0 $30 0 0 $0 0 0 ($30)
National Security Division 0 0 $1,410 0 0 $0 0 0 $0 0 0 $0
Budgetary Resources: 0 0 $1,736 0 0 $238 0 0 $150 0 0 ($88)

2008 Enacted 2009 Planned 2010 Request Increase/Decrease
Obligations by Program Pos. FTE Amount | Pos. FTE Amount | Pos. FTE Amount | Pos. FTE Amount
Criminal 0 0 $0 0 0 $30 0 0 $0 0 0 (330)
Civil 0 0 $1,736 0 0 $208 0 0 $150 0 0 ($58)
Total Obligations: 0 0 $1,736 0 0 $238 0 0 $150 0 0 ($88)

Exhibit H - Summary of Reimbursable Resources




I: Detail of Permanent Positions by Category

Detail of Permanent Positions by Category

Antitrust Division
Salaries and Expenses

2008 Enacted
w/Rescissions and Supps 2009 Enacted 2010 Request
Total Total Total
Category Authorized Authorized Authorized
Attorneys (905) 390 390 390
Paralegals / Other Law (900-998) 200 200 200
Personnel Management (200-299) 10 10 10
Clerical and Office Services (300-399) 166 166 166
Accounting and Budget (500-599) 8 8 8
Business & Industry (1100-1199) 5 5 5
Mathematics and Statistics (1500-1599) 9 9 9
Social Science, Economics and Kindred (100-199) 66 66 66
Supply Services (2000-2099) 3 3 3
Security Specialists (080) 1 1 1
Information Technology Mgmt (2210) 22 22 22
Total 880 880 880
Headquarters (Washington, D.C.) 625 625 625
U.S. Field 255 255 255
Total 880 880 880

Exhibit | - Detail of Permanent Positions by Category




J: Financial Analysis of Program Changes

Financial Analysis of Program Changes
Antitrust Division
Salaries and Expenses
(Dollars in Thousands)

Decision Unit -
Antitrust

Inc. 1 Program Changes

Grades: Pos. Amount Pos.  Amount
GS-15 0 931 0 931
GS-9 0 257 0 257
Total positions & annual amount 0 1,188 0 1,188
Other personnel compensation 0 0
Total FTE & personnel compensation 0 1,188 0 1,188
Total, 2010 program changes requested 0 $1,188 0 $1,188

Exhibit J - Financial Analysis of Program Changes



K: Summary of Requirements by Grade

Summary of Requirements by Grade
Antitrust Division
Salaries and Expenses

2008 Enacted 2009
With Rescissions Enacted 2010 Request Increase/Decrease

Grades and Salary Ranges Pos. Amount Pos. Amount Pos. Amount Pos. Amount
SES, $114,468 - $172,200 26 26 26 0
GS-15, $115,317 - $149,000 340 340 340 0
GS-14, $98,033 - $127,442 53 53 53 0
GS-13, $82,961 - $107,854 57 57 57 0
GS-12, $69,764 - $90,698 43 43 43 0
GS-11, $58,206 - $75,669 40 40 40 0
GS-10, $52,979 - $68,875 2 2 2 0
GS-9, $48,108 - $62,546 79 79 79 0
GS-8, $43,557 - $56,624 30 30 30 0
GS-7, $39,330 - $51,124 168 168 168 0
GS-6, $35,392 - $46,011 9 9 9 0
GS-5, $31,751 - $41,271 23 23 23 0
GS-4, $28,379 - $36,898 8 8 8 0
GS-2, $23,169 - $29,153 2 2 2 0

Total, appropriated positions 880 880 880 0
Average SES Salary $169,885 $171,464 $172,609
Average GS Salary $99,105 $101,534 $104,401
Average GS Grade 12.00 12.10 12.30

Exhibit K - Summary of Requirements by Grade




L: Summary of Requirements by Object Class

Summary of Requirements by Object Class
Antitrust Division
Salaries and Expenses
(Dollars in Thousands)

2008 Actuals 2009 Enacted 2010 Request Increase/Decrease
Object Classes FTE Amount FTE Amount FTE Amount FTE  Amount
11.1 Direct FTE & personnel compensation 585 $63,888 596 $65,588 596 $68,746 0 $3,158
11.3 Other than full-time permanent 266 $13,285 255 $13,434 255 $13,896 0 $462
11.5 Total, Other personnel compensation 0 $1,812 0 $1,825 0 $1,825 0 $0
Overtime 0 $502 0 $480 0 $480 0 $0
11.8 Special personal services payments 0 $58 0 $50 0 $50 0 $0
Total 11.0 851 $79,043 851 $80,897 851 $84,517 0 $3,620
Other Object Classes:
12.0 Personnel benefits $19,125 $18,405 19,443 $1,038
13.0 Benefits for former personnel $24 $24 $24 $0
21.0 Travel and transportation of persons $2,226 $2,225 $2,225 $0
22.0 Transportation of things $1,092 $975 $975 $0
23.1 Rental payments to GSA $18,730 $21,236 $21,899 $663
23.2 Rental payments to others $276 $120 $120 $0
23.3 Communications, utilities, & other misc. charges $2,395 $2,495 $2,545 $50
24.0 Printing and reproduction $390 $340 $344 $4
25.1 Advisory and assistance services $42 $1,080 $1,080 $0
25.2 Other services $24,428 $23,600 $23,607 $7
25.3 Purchases of goods & services from Government accts $1,733 $1,700 $1,700 $0
25.4 Operation and maintenance of facilities $205 $300 $300 $0
25.6 Medical care $82 $80 $80 $0
25.7 Operation and maintenance of equipment $1,292 $1,211 $1,211 $0
26.0 Supplies and materials $1,349 $1,500 $1,500 $0
31.0 Equipment $1,685 $1,600 $1,600 $0
32.0 Lease Hold Improvements $2,590 $0 $0 $0
Total obligations $156,707 $157,788 $163,170 $5,382
Unobligated balance, start of year (-) ($18,716) ($17,237) ($15,108)
Unobligated balance, end of year (+) $17,237 $15,108 $15,720
Recoveries of prior year obligations (-) (%$1,611) $0 $0
Total requirements $153,617 $155,659 $163,782

Exhibit L - Summary of Requirements by Object Class
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