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REVIEW OF THE BUREAU OF INDIAN AFFAIRS’
MANAGEMENT OF THE $1.7 BILLION INDIAN
TRUST FUND

THURSDAY, OCTOBER 26, 1989

HousE oF REPRESENTATIVES,
ENVIRONMENT, ENERGY,
AND NATURAL RESOURCES SUBCOMMITTEE
OF THE COMMITTEE ON GOVERNMENT OPERATIONS,
Washington, DC.

The subcommittee met, pursuant to notice, at 9:30 a.m., in room
2247, Rayburn House Office Building, Hon. Mike Synar (chairman
of the subcommittee) presiding.

Present: Representatives Mike Synar, Albert G. Bustamante, and
Craig Thomas.

Also present: Sandra Z. Harris, staff director; Steve Richardson,
professional staff member; Michele Ettinger, assistant clerk; Kirk
Esherick, minority professional staff, Committee on Government
Operations, and Tony Csicseri, GAQ detailee.

OPENING STATEMENT OF CHAIRMAN SYNAR

Mr. SyNaRr. The subcommittee will come to order.

Today the Subcommittee on Environment, Energy, and Natural
Resources will review the Bureau of Indian Affairs management
and supervision of the $1.7 billion Indian Trust Fund.

We will look at the Bureau’s continued failure to properly ac-
count for the funds in the 300,000 individual and tribal accounts
and its recent efforts to contract for certain financial management
services for the trust moneys.

The system of trusteeship and Federal management of our
Indian funds is deeply rooted in U.S. history. Treaties were the
first, and probably most important means by which trust funds
were created for the benefit of individuals or tribes.

While the earliest treaties did not specify that the United States
retain funds in trust for the tribes, in 1820 the Federal Govern-
ment adopted the policy of holding tribal funds in trust. Indeed,
President Andrew Jackson may have been the first Federal trustee
of Indian moneys. Later, the role of trustee was delegated to the
Secretary of the Interior.

The Federal Government is obligated to accurately and fully ac-
count for Indian trust funds, to properly discharge all of its fiduci-
ary responsibilities, and to maximize the trust income by prudent
investment and management. Yet, year after year, report after

(1)
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report has disclosed an appalling array of management and ac-
countability failures in this program.

Since 1982, the Interior Department’s inspector general has
issued 31 separate reports detailing numerous deficiencies in the
Bureau's administration of Indian trust funds. Sadly, the most
recent of these reports documented multimillion doﬁar account
shortages, investment and interest losses, and a total absence of
basic financial controls. Unfortunately, a recent audit by Arthur
Andersen & Co. revealed similar widespread accounting and man-
agement failures by BlA. A trustee in the private sector could not
possibly continue such mismanagement and hope to get away with
it for very long.

Despite its continued unwillingness to reform its management or
to begin to properly oversee and balance these trust accounts, the
BIA is now in the process of turning many of the Government’s fi-
nancial responsibilities over to a third party. I am concerned, as
are a number of other Members and many tribes, that the Bureau
is simply passing off the unbalanced books to someone else.

And the subcommittee is concerned that the BIA appears to be
proceeding with implementation of this financial services contract
despite repeated and explicit congressional directives that the
Bureau audit and reconcile the trust accounts.

Furthermore, many aspects of the contract itself, including the
Bureau’s procurement procedures and its implementation of the
agreement, raise serious concerns about the agency’s supervision,
management and control of the trust fund.

The subcommittee intends to explore whether BIA’s continuing
efforts to contract out many of its trust fund responsibilities are
within the scope of the agency’s authority. We want to know
whether this effort is compatible with the most recent congression-
al directive on auditing and reconciling accounts, and we want to
know whether the tribes and individual accountholders want their
funds delivered to a third party.

Just as importantly, it is not clear that the contract has been or
will be adequately managed or suPervised by the BIA. Indeed,
there is no guarantee that the BlA’s handling of this agreement
will result in any measurable improvement in its overall manage-
ment of the trust fund. There is no commitment that this contract
will enable the Tribes to better manage their financial affairs. Nor
is it clear that the contract will regult in any taxpayer savings.

The way the BIA has handled procurement and implementation
of the financial services contract is disappointing, at best. More-
over, the Bureau’s manifest refusal over tﬁe years to undertake an
effective effort to balance its books, would lead any reasonable
person to question whether the BIA takes its special fiduciary re-
sponsibilities seriously.

As we shall see today, the time may have come for us to consider
radical changes in the way that the Indian Trust Fund is managed.

Now, before I turn to my colleagues for their opening statements
and before beginning testimony this morning, I would like to ask
unanimous consent that a prepared statement from Congressman
Sid Yates, chairman of the House Interior Appropriations Subcom-
mittee, be admitted into the record at this point.

[The prepared statement of Mr. Yates follows:]



TESTIMONY QF THE HONORABLE SIDNEY R. YATES
BEFORE THE SUBCOMMITTEE ON ENVIRONMENT, ENERGY
AND NATURAL RESOURCES
COMMITTEE ON GOVERNMENT OPERATIONS

OCTOBER 26, 1989

Mr. Chajfrman and Members of the Subcommittee:

Thank you for this opportunjity to present testimony on the
trust fund accounting program of the Bureau of Indian Affairs.
My statement will be brief, but 1 d4id want to commend you for
holding these hearings and reviewing the Bureau's activities with
regard to accounting for Indian trust funds. Thesse activities
have been of concern to the Appropriations Subcommittee on the
Interior amnd Related Agencles for severil years now, and this
review by your Subcommittes should be most helpful in providing
more information about the serious concerns that have been raised
ragarding the Bursau’'s past handling of its responsibilities in
this area, and about its plans for meeting these responsibilities
in the future,

The House Appropriations Interior Subcommittee first
addressed this 1issue 1in the fiscal year 1987 Supplemantal
Appropriations Act, as a direct result of the requests of many
tribes. These tribes were concerned that the Bureau was planning
to enter into a contract with a private organization, for
accounting and investment advisory services for the trust funds,

and specifically with the Bureau's failure to consult adequately



with the tribes prior to entering into such an agreement,
Therefore, cur Subcommittee included language in the Supplemental
Appropriations Act prohibiting the transfer of funds under a
contract to any private inatitution, wuntil certain conditions
were met. These conditions included completion of an accounting
of the funds to be tranaferred. and provision of the accounting
to the affected tribes or individuals; and full consultation with
the appropriate Committees of Congress and the tribes as to the
terma of the proposed contract. This, or similar language, has
been carried in the Interior Appropriations Acts for fiscal year
1988 and fiscal year 1989, and did result in a more complete
congultation process before a contract was awarded approximately
one year ago. However, the regquirement to audit and reconcile
all accounta, both tribal and individual, before transferring
them wunder the contract, has not yet been met, and remains a
sericus concern to our Subcommittese. Despite assertions to tha
contrary by the Bureau and the Department, 1t was our
understanding that audit and reconciliation could be performed at
least to the point where tribal and individual Indian records
were no longer aveilable.

On this basis, a modified version of the language previocusly
carrisd in the Interior Appropriations Acts was included 1in the
fiscal year 1990 Act, requiring that all accounts be audited and
reconciled to the_maximuin extent possible, that 18, to the
earliest possible date records are available; that an independent

third party certify the results of such a reconciliatlon: and



that the tribes or individual be provided with an accounting of
guch funds, prier to the transfer of such funds under the
contract. We remain concerned with how the Bureau plans to carry
out the requirements Of this language.

In addition to the issue of reconciling accounts prior to
transfer, there are many other issues which we understand may be
the subject of your review in this or subsequent hearings,
including the status of efforts to date under the contract,
espaclally with regard to systems development and the adeguacy of
testing and training, and the overall effectiveness, or lack
therecf, of project management and directicon by the Bursau in
this effort to date. We look forward to reviewing the results of
your Subcommittee’'s investigations into these and other related
issues, and to working with you to ensure that everything
possible is done to carry out fully the Bureau's, the
Department’s, and tha Federal Government's trust Tresponsibility
to the Indian pecple in this, as well as other, areas.

Thank you again for this opportunity to present testimony.

I look forward to working with you in the future.
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Mr. SYNAR. As everyone knows, there are few, if any, Members
in Congress who have been more concerned over the Bureau’s man-
agement of the Indian trust funds, or more insistent that the BIA
live up to its fiduciary responsibilities to Native Americans.

For many years, he and his staff have devoted considerable time
and personal attention to efforts to improve the managenient and
accounting of these funds. I might add, also, he’s done this at no
benefit to himself.

He continues to press the BIA on this issue because he believes it
can and should effectively and efficiently carry out its duties and
that our unique relationship with Native Americans obligates the
BIA to do so.

I could not agree more with Congressman Yates. I'm sorry that
Sid wasn’t able to join us today, but I certainly share his frustra-
tion over BIA’s continued mismanagement of the Indian trust
funds, and I have great appreciation for what he’s done in past
years to improve the program.

I'd ask unanimous consent also to enter into the record at this
time Mr. Clinger’s opening statement, who unfortunately cannot be
with us today.

[The opening statement of Mr. Clinger follows:]
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Thank you, Mr. Chairman. I want to thank you and the
Subcommittee ataff for your efforts in calling today’s hearing,
particularly Tony Csicseri, who wiil be leaving the Subcommittee and
returning to the General Ac¢counting Qffice at the end of this month.

We wish him continued success.

Today We are going to be looking in great detail at the Bureau
of Indjan Affairs’ management of the Indian Trust Fund. As everyone
present is aware, proper managemsnt of the Trust Fund has been a
matter of particular interest to the Housa of Representatives. 1In
fact, each Interior Appropriations cConference Report passed by the
House during the past three years has included language specific to

the management of the Indian Trust ¥Fund.

As we listen to testimony, we will hear of past and présent
problens that have plagued and continue to plague the Bureau of
Indian Affairs in its efforts to manage the Indian Trust Fund. I
believe that everyone can agree that the problems and concerns
discussed today need to be resolved. However, as we listen te the
Inspector General of the Department of the Interior and the Gepneral
Accounting Office articulate what would appear to be accounting and

procurement missteps, it is important that we remember



that this hearing has a human impact. We are not just talking about

balance sheets and government regulations, we are discussing monies

that are crucial to the daily operations of Native American tribes

and a source of income to thousands of Native Americans.

1 believe the Bureau of Indian Affairs when they say that
are trying to resolve discrepencies in the Trust Fund. 1 also
believe the Bureau when they claim that they are working to the
of their ability. Keeping track of 310,000 individual accounts
2000 tribal accounts is a management and accounting nightmare.
no less of a nightmare when one considers the limited financial
personnel resources of the Finance and Accounting Branch of the

Bureau of Indian Affairs.

I am hopeful that today’'s hearing will be helpful to both

Members of Congress and the Bureau of Indian Affairs as we work

they

bhest
and
1t is

and

to

develop and implement responsible sclutions to the problems with the

Indian Trust Fund.

Thank you Mr. Chairman.



Mr. SYNAR. Mr. Bustamante.

Mr. BustaMaNTE. Mr. Chairman, I have no opening statement.

Mr. SYNAR. Mr. Thomas.

Mr. THoMAS. Mr. Chairman, I have no opening statement. But I
do want to tell you, as you know, we have a congiderable amount of
interest in this matter in Wyoming, so I'm pleased to be here and I
appreciate the opportunity to listen.

Mr. SyNAR. I'm glad you are here because, as you know, there
are over 254 tribes that are affected by this Indian Trust Fund—
many in your State, many in my State, and I'm sure that in a bi-
partisan effort to try to solve this problem we may come to some
solutions today.

Our first panel this morning will be Mr. Robert Hunter, the asso-
ciate general counsel of the U.S. General Accounting Office. He
will be accompanied this morning by Mr. Alan Belkin, senior attor-
ney; John A. Carter, senior attorney, and Jerold D. Cohen, assist-
ant general counsel.

If you gentlemen would come forward at this time.

Gentlemen, as you are aware, in order not to prejudice past or
future witnesses we request that all witnesses be sworn in. Do any
of you have any objections to being sworn?

[No response.]

Mr. SYNAR. Anyone who may be asked to testify or answer ques-
Ligns might want to stand up and take the oath. Raise your right

nd.

[Witnesses sworn.]

Mr. SyNaRr. Gentlemen, welcome again. We look forward to in-
cluding your entire testimony as part of the record, and at this
time we welcome your summary.

STATEMENT OF ROBERT HUNTER, ASSOCIATE GENERAL COUN-
SEL, OFFICE OF GENERAL COUNSEL, U.S. GENERAL ACCOUNT-
ING OFFICE, ACCOMPANIED BY ALAN BELKIN AND JOHN
CARTER, SENIOR ATTORNEYS; AND JEROLD D. COHEN, ASSIST-
ANT GENERAL COUNSEL

Mr. HunteR. Thank you, Mr. Chairman.

John Carter and Alan Belkin are sitting with me; they are the
attorneys who are working on our two decisions that you request-
ed. Mr. Cohen is with us also, but not at the table.

We have submitted our prepared statement for the record, and I
have a summary here which I will read.

The Assistant Secretary for Indian Affairs, acting through BIA,
as you just mentioned, manages approximately $1.7 billion worth of
trust funds belonging to Indian tribes, individual Indians, Alaska
Natives, and Native corporations, and irrigation and power
projects.

Historically, BIA has performed virtually all trust management
functions in-house. That includes the receipt, control, investment,
and disbursement of trust funds.

In 1988, BIA initiated a contracting-out study under OMB Circu-
lar A-76 to determine whether some or all of these services could
be obtained more cost effectively through the private sector.
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Security Pacific National Bank was one of two respondents to
BIA’s solicitation. The BIA concluded that Security Pacific had sub-
mitted the best offer from the private sector and also that it was
better than the offer that BIA had develo under the A-76 proce-
dures itself and it awarded a contract on September 14, 1988.

You asked us two questions. The first was whether this acquisi-
tion should have been conducted under the rules applicable to the
acquisition of automatic data processing—the Brooks Act.

We responded in our decision of September 28, which we under-
stand the committee is releasing today. As we said in that decision,
the acquisition of ADP equipment and services by Federal agencies
is governed by the Brooks Act which gives overall authority for the
?;Squisition of ADP by Federal agencies to the Administrator of

A.

An agency, normally, when it’s going to have procurement re-
quiring significant amounts of ADP, goes to GSA for a delegation
of procurement authority prior to beginning the procurement. BIA
did not do that in this case because they considered that the ADP
%oprgons of this contract were not significant enough to warrant a

The Brooks Act covers acquisition of services which make signifi-
cant use of ADP—and that’s the key phrase in our opinion.

We conclude in our decision that this particular acquisition does
require the significant use of such equipment and services and,
Kwrefore, that it should have been conducted under the Brooks

ct.

The Bureau’s failure to obtain a delegation of procurement au-
thority now leaves it in the position, in our opinion, of holding a
contract for which it lacks the appropriate authority.

We recommend in our decision that the Bureau stop work under
glseAcontract until it's been able to work out this problem with

The other issue you asked us to discuss involves BIA’s basic au-
thority to contract with the private sector for these services. In
particular, you asked whether BIA may contract for the disburse-
ment of Indian trust moneys. We have not completed our analysis
of this issue and, therefore, we can’t give you a definitive answer
today but we can discuss our preliminary views. We will be giving
you a written opinion in the near future.

It's BIA’s position that its contract with Security Pacific does not
involve any management functions of its Indian Trust Fund pro-
gram. BIA stateg that “management or decisionmaking functions
will continue to be a BIA responsibility.”

There are four basic categories of service in this contract.

First is maintaining trust fund accounts.

Second is recordkeeping and reporting.

Third is providing investment advice to BIA.

And fourth is the disbursement function which you asked us to
comment on specifically.

We don't expect to have a problem with the first three catego-
ries. With respect to disbursement, Security Pacific is going to pro-
vide disbursement services only for two accounts: the individual
Indian money account and the tribal trust fund account. The
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Treasury Department will continue to provide disbursement serv-
ices for the other accounts that are dealt with in this contract.

Those two accounts, however, are by far the largest that BIA ad-
ministers, both in terms of money and in terms of the number of
accounts and the number of people interested in them.

The problem is that by statute only Government officials who
are disbursing officers legally can disburse public money. If it's
public money it has to be disbursed either by a Treasury Depart-
ment employee or by another Government employee to whom that
authority has been delegated.

Historically when GAO has looked at issues of what constitutes
public money, we've considered trust funds, including Indian trust
funds, to be money that’s subject to this disbursement requirement.

In this case, Interior and BIA have conciuded that since the
amounts in these two funds—the individual Indian money and
tribal trust funds—are held in trust for specific individuals or
tribal entities; in other words, the beneficiaries are known; they,
therefore, are not public moneys and, therefore, are not covered by
the disbursement by Government officials requirement. BIA and
Interior, therefore, take the position that a contractor may handle
the disbursement.

This is a pogition that we at GAO have not addressed before and
at this time can’t say whether we agree with it or not, but we’re
considering it right now.

There’s one other issue that we’re also considering and which
we're consulting with the Department of Treasury on, and that is
even if it’s decided that the trust funds are public moneys, the con-
tract provides that the contractor shall only make disbursements
as lrequesi;ed by BIA; so BIA is maintaining some element of con-
trol.

Depending on how this provision is implemented, it may be that
the essential disbursement function that’s required by statute has
been retained in BIA and that the contracts would just be carrying
our administerial duties. As I say, we're discussing this with the
Department of Treasury and also with Interior.

That is the end of my summary, Mr. Chairman. We'd be happy
to entertain any questions.

[The prepared statement of Mr. Hunter follows:]



12

United States General Accounting Office

GAO Testimony

:zrD:T::::: Bureau of Indiar Affaire’
Expected ag

9:30 a.m. EST
Thuraday

dctober 16, 1989

Contract for Management and

Operations of Indian Trust Funds

Stagment of
Robergy Hunter, Asgoclate General Counsael

Before the

Subcommittes Oon Envivonment, Energy and
Natural Resources

Committes on Goverument Operations
House of Representatives

GAQ/T-0GC-90-2



13

Mr. Chairman and Menbers of the Committee:

We are pleased to be here today to discuss the contract
awarded by the Bureau of Indian Affairs to the Security
Pacific National #ank for accounting, financial, trust and
investment services. You previously asked us whether this
acquisition should have been conducted under the rules
applicable to the acquisition of automatic data processing
equipment and services to which we responded in our decisiop
of September 28. You also have asked for our assessment of
the Bureaun's fundamental authority to contract with a third
party for the management and operation of the Indian trust
funds. Our testimony today will highlight our decision of
September 28 and provide an interim update on the status of

our response to your latter question.

The Assistant Secretary~Indian Affairs acting through BIA

is responsible for management of the Indian Trust Funds.

BIA currently manages approximately $2.4 billion in trust
funds belonging to Indian tribes, individual Indians, Alaska
natives and Native Corporations, and irrigation and power
projects. The primary sources of the money in the various
Indian trust funds are court judgments, income generated

from the sale or lease of trust resources such as timber,
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oil, gas, rangeland, and water rights, and collections from

irrjigation and power projects.

We have issued at least 5 reports in recent years discussing
the BIA'S problems in implementing financial controls and
providing effective management of resources. A recent
Arthur Andersen & Company audit, issued on March 23 of this
year, revealed many deficiencies in the Bureau's management
of the trust assets. The objective of the acgquisition that
is the subject of today's hearing was described by the
Bureau as an effort to improve upon its timeliness, accuracy
accountability, control and guality of services to eligible

Indian and Native Americans and tribal organizations.

AS trustee and manager of the Indian trust funds, BlIa
nistorically has performed in-house, with some assistance
from the Depacrtment of Treasury, all of the trust management
functions, including receipt, control, inveatment and
disbursement of trust funds. After BIA determined that
private sector institutions might be better able to perform
some of the financial trust services BIA has been
performing, BIA issued a request for proposals for finmanmcial
trust services as the first step in the conduct of a
conptracting-out study under the provisions of Office of
Hanagement and Budget Circular A-76. The objective of such
a study is to identify and select the most cost ¢ffective

2
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method, through a competition between private sector
contractors and in-house rescources and employees, of

cbtaining needed services.

The request for proposals issued by BIA stated that the
purpose of the contract was to provide BIA integrated
external services encompassing cash collection and
concentration, investment services, disbursement services,
custody of trust fund accounts, distributing earnings,
depositing funds into the Treasury, and reporting. The
specifications stressed the importance of the vendors' data
processing capabilities., WVendors responded with proposals
premised on contractual terms and pricing. An in~house
proposal was prepared on the basis of the most efficient
organization and anticipated costs, The BIA concluded that
Ssecurity Pacific National bank had submitted the better
private sector offer. The BIA compared Security Pacific's
offer to its in-~house proposal and cencluded that the Bank's
offer provided the most cest-effective solution to BIA's
requirements, The BIA awarded the contract teo Security

pacific on September 14, 1988.

As we noted in our decision, the acguisition of automatic
data processing equipment and services by federal agencies
is governed by § 111 of the Federal Property and
administrative Services Act, popularly known as the Brooks

3
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Act. The Act gives overall authority for the acquisition of
ADP by federa)l agencies to the Administrator of General
Services and provides that the Administrator may deleqate
this authority. An agency normally would approach the
General Services Administration for a delegation of
procurement authority prior to initiating a significant ADP

acgquisition.

The BIA previcusly indicated that it never Considered
whether the bBrooks Act might apply to this acguisition. In
response to a specific gquestion from our Qffice regarding
the applicability of the Brooks AcCt, the BIA stated that
the services requested by the RFP were either transactional
or advisory in nature and, therefore, that no delegation of

procurement authority was required.

The Brooks Act, as amended in 1986 by the Paperwork
Reduction Reauthorization hct, covers the acquisition of
services performed making significant use of automatic data
processing equipment and makes no exception for what BIA
called transactiomal or advisory services. A&As we conclude
in our decision, this acgquisition encompasses services
falling within the act, because it requires significant use
of auvtomatic data processing egquipment, and should have been

conducted under the provision of the Hrooks Act,
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As we also noted in our decision, the Bureau's failure to
obtain a delegation of procurement avthority from the
General Seyvices Administration leaves the Bureau in the
position of holding a contract for which it lacks
appropriate authority. We relterate here our recommendation
thar the Bureauv halt work under the contract and explore

with the Administrator the resclution of this deficiency.

The other issue you asked us to discuss today concerns BIA's
authority to contract with a third party for the management
and operation of Indiamn trust funds. In particular, you
asked whether BIA may contract with a third party to
disburse Indian trust fund monies. We have not yet
completed our legal analysis of this issue and therefore
cannot now provide you with a definitive answer to the
guestions you have raised. HOwever, we are prepared to
discuss our preliminary views of these issues based on our
analysis to date, and will furnish you with a written legal

opinion as soon as it is completed.

The Supreme Court has held that in managing Indian trust
funds the United States should be judged by the "most
exacting fiduciary standards®. Ordinarily, a trustee
cannot delegate fiduciary responsibilities that involve the
exercise of judgment and discretion. OMB Circular A-76
specifically provides that the "administration of public

5
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trusts™ is an inherently Governmental functicn that should

only be performed by Federal employees,

This, of course does not mean that the Government as trustee
cannot engage contractors to assist in discharging its trust
functions., Indeed, it is BIA's position that its contract
with Secyrity Pacific does not lnvolve "any management
functions of its Indian trust fund program™, BIA maintains
that the servicus It contracted for are nonmanagerial and
that "[mjanagement or decision making Eunctions will

canrinue to be a BIA responSibility".

based on our analysis of this issue to date, we agree, for
the most part, with BIA'S position. The services BIA has
contracted for fall primarily into the following ¢

categolies:

13 Maintaining trust fund accounts, including cash

collection and concentrations

2) Record-keeping and reporting on trust Fund
aceounts;
3) Providing investment advice and executing

investment transactions as directed by BIA;



19

4) Making disbyraement from trust funds as reguested

by BIA.

We are not inclined to question BIA's authority to contract
for the first three services. Pirst, with respect to the
cohtractor'e responsibility to maintain the trust fund
accounts and have physical custody of trust fund monies, the
Secretary of the Interior, and hence, BIA, is expressly
authorized by statute, 25 U.S.C. § 162a, to deposit trust
fund monies in such bank or banks that he selects. Second,
as a necessary corcllary to such aythority, the Secretary
may require ahy bank selected as a depositary for trust fund
monies to keep accurate records of all trust fund
transactions and make reports to BIA. Third, while the
Secretary of the Interior cannot lawfully delegate his
statytory authority under 25 U.5.C. § 162a to determine
whether to invest trust funds in public-debt obligations of
the United States or other obligations unconditionally
quaranteed by the United States to any non-Governmental
third-party, the contract dees not provide for such a broad
delegation of authority. Rather, under the contract,
Security Pacific only provides investment advice to BIA; BIA
retains full responsibility to make the final trust fund
investment decision. Subject to BIA's retention of adequate
controls and safeguards to ensure that Security Pacific
invests trust fund monies only as instructed, we would not

7
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cbject to BIA's contracting for investment advice and

services,

You also asked us to discuss whether BIA may contract with a
third party to disburse Indian trust fund monies. Under the
contract, Security Pacific will provide disbursement
services only for the Indian tribal trust funds and
individual Indian monies (IIM) trust funds while the
Treasury Department will continue to perform the
disbursement functions for the other types of Indian trust
funds covered by the contract. The tribal trust funds are
the largest of the Indian trust funds BIA managées, with
approximately 1,700 separate accounts for almost 300
different tribes., The IIM trust funds are the second
largest category of trust funds covered by the contract,
with approximately 300,000 separate accounts maintained for
individuval Indians, associations of Indians, and Indian

corporations.

by statute, only government Disbursing Officers legally can
disburse "public money.® Historically, we have considered
trust funds, including Indian trust funds, to be public
money subject to the disbursement requirement. We
understand that BIA has now concluded that since amounts in

the IIM and tribal trust funds are held in trust for either
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gpecific individuals or tribal entities, they are not public

monies.

Furcher, even 1f the funds are considered to be U,S, public
moneys, we note that the contract provides that che
contractor shall only make disbursements "as reguested by
BIA.* Depending on how this provision is implemented, it
may be that the essential disbursement function has been
reéained in BIA and that the role of the contractor is

merely miniscerial.

Our Office is still in the process of working with the BIA
and Treasury to resolve these issues. We will provide you
with a copy of ocur opinion on them as socon as it is

available.

Mr. Chairman, this conclude my prepared atatement, I will
be happy to answer any questions you or members of the

Commitcee may have at this time.
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Mr. SynaAR. Thank you, Mr. Hunter. That is very helpful.

Now, your report suggests that the acquisition of services is sub-
ject to the Brooks Act if those services are performed making sig-
nificant use of computers; is that correct?

Mr. HUNTER. Yes, that's correct. I mentioned that the Brooks Act
requires a delegation of procurement authority when significant
use of computers is going to be made. That was a change that was
made in 1986, to broaden the definition and, in our opinion, to ex-
press congressional intent that the reach of GSA’s authority ought
to be a little broader than it had been in the past.

Mr. SyNar. And you recommend that the Bureau halt work on
the contract until they work out the Brooks Act problem with the
GSA. I guess the natural question is, why should they halt work?

Mr. HunTER. Well, there are two reasons. One, the consequence
of a decision that they need a delegation of procurement authority
means that they entered into this contract without the requisite
authority. There's a possibility—I don't know whether its remote
or real—that GSA might not provide that delegation of procure-
ment authority when they go and ask for it. That could lead to a
decision to terminate the contract. So if you stop work now, you're
going to limit potential termination liagility. If they continue to
work, obviously there will be more liability.

Mr. SYNAR. I guess the question now is, were BIA’s requirements
accurately stated? In other words, we understand that the winning
vendor proposed as a first step that BIA and the vendor sit down
and identify exactly what the BIA wants, and that’s the usual
thing to do, isn’t it? How does it work?

Mr. HunTtER. That it’s usual for the vendor and the agency to sit
down together as a first step?

Mr. SYNAR. Yes.

Mr. HuNTER. Yes, that is usual, particularly in this kind of a sit-
uation. The specifications here were drawn in broad, functional
terms. That is, in this kind of procurement, not a bad way to draw
the specifications because it lets the contractor propose his own ap-
proach to solving the problems that he needs to solve. It also avoids
the possibility of unduly restricting competition, because the more
specific you get, sometimes the more you drive the procurement
award to one particular contractor. So this was not an unusual way
for this contract to begin.

Mr. SYNAR. Is there any risk involved?

Mr. HUNTER. Well, that’s not really a question that we looked at
in the Office of General Counsel, but we did discuss this RFP with
our technical people at GAO, what they said was that when you
have these broad, functional kinds of specifications, sometimes the
agency in drafting them might have overlooked potential problems,
so that as you get down into the detail, you might find that it's
either going to cost more money or take more time.

Mr. SYNAR. Is there any way BIA could have mitigated the risks
associated with this situation?

Mr. HunTER. Well, they are required by the Federal acquisition
regulation to perform a risk assessment before they go out with a
request for proposals. We understand they did that in this case. We
havecr;’t looked at that risk assessment, but we understand that it
was done.
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Mr. Synar. What else could they have done?

Mr. HunTER. Well, [-———

Mr. SyNaR. What else could they or should they have done?

Mr. HUNTkR. 1 guess the problem—and again, this was what our
technical people said—was that the risk here is possibly that they
underestimated the complexity and, therefore, the amount of time
needed to get the project developed.

Mr. SyNAR. Let me see if I can explore this a little bit. When
you're real general with your specifications, doesn’t that put an ad-
ditional burden on the agency itself to enforce the contract?

Mr. HunTER. Yes, I think that’s true.

Mr. SyNnaR. And if they do not have specific things outlined, then
they're going to have to accept more of that burden in managing it,
correct?

Mr. Hunter. That’s right.

Mr. SyNaR. And so the BIA really had to sit down with the con-
tractor and either accept more responsibility in the management or
almost give it all away and let the contractor ride to where there
would be no competition, correct?

Mr. HUNTER. Yes, that’s right, except that they state in their cor-
respondence with us, and also in the contract, that they are main-
taining decisionmaking responsibility. So, to me, that suggests
there will be close and continuing contact between the BIA people
and the contractor people.

Mr. Synar. I think the bottom line I'm trying to get to is, the
decisions you make in this initial meeting really have a tremen-
dous impact on the cost, don’t they?

Mr. HunTER. Potentially, that’s certainly true, yes.

Mr. SynaR. And what woulid those be? I mean, if there’s mistakes
made and——

Mr. HunTer. Well], if it turns out to be much more complicated
than you originally envisioned, that’s going to have an impact on
the ultimate cost. There might be cost overruns that are probably
going to impact the schedule, and maybe the schedule is a little too
ambitious so it's going to take longer,

Mr. SyNaR. Let me ask you something, Mr. Hunter. What is the
historical basis for considering Indian trust funds to be public
moneys?

Mr. HunTer. Well, the Supreme Court has taken the position
that when a Federal officer deposits funds held in trust for the In-
dians in a private bank, that if that money is paid out erroneously
or disappears, the United States still owes the money to the person
for whom it was held in trust. So when the GAO has looked at that
issue in the past, we have concluded that that, therefore, makes
the trust funds equivalent to public moneys. The legal concept, is
that while those moneys are being held by the Government, the
Government holds title to them until they’re disbursed to the trust-

The second reason is that, as I mentioned a minute ago, when an
erroneous payment is made, the Government still is under an obli-
gation to pay the proper person. So it makes the trust funds be—
for purposes of disbursement and the kind of controls that the dis-
bursement statutes were enacted to put in place—it makes those
trust funds very similar to regular Federal funds.
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Mr. SyNar. What is the BIA's position on that?

Mr. Hunter. Well, the BIA obviously has been looking at this
question for a couple of years and they corresponded with the
Treasury Department on it. I think their position has evolved. At
one point they took the position that all of the trust fund moneys
had to be disbursed by Treasury, that you couldn’t contract it out.
Their position now is, as I mentioned in the summary of my state-
ment, with respect to these two accounts, disbursement can be con-
tracted out because the beneficiaries are already known, so that
makes the trust funds not public money.

Mr. SynaRr. Thank you. Mr. Thomas.

Mr. THoMas. Thank you, Mr. Chairman.

Mr. Hunter, help me just a little bit on some background, which
some of the rest of you have and I don’t. Just in a word or two,
what’s the reason for wanting to contract with a private operator?

Mr. HunTer. Well, they did an A-76 study, where they compared
the cost for doing it in-house to the cost for doing it by contractor,
and their conclusion, after an analysis of the costs and the amount
of manpower needed and so on was that it would be more cost-ef-
fective to use a contractor.

Mr. THoMas. Would likely have better results in the investment?

Mr. Hunter. Well, I think that’s their hope, yes, sir.

Mr. THomas. How long has there been troubles in the investing
of the funds, in your view?

Mr. HunTeErR. Well, I know GAQ, over the past several years, has
had a number of reports looking at various problems at BIA, and I
know that Interior’s inspector general has reported similar prob-
lems. I don’t have a precise fix on how many years it’s been, but it
has been a longstanding problem.

Mr. THOMAS. So you would think generally this is a good idea?

Mr. HunTER. I think there’s nothing wrong with the idea of con-
tracting this out. There are some procedural problems that need to
be solved first.

Mr. THoMAS. So your inquiry is limited pretty much to the proce-
dural aspect?

Mr. HuNTER. Yes, sir, that’s correct.

Mr. THomas. Have you dealt at all with—I read where there’s
language in the Interior bills over the last several years which pro-
hibit this sort of a thing. Is that true?

Mr. Hunter. Well, I don’t think they prohibit it. If I understand
it correctly, what they do is they say BIA can’t transfer any trust
funds to the bank until a reconciliation of the accounts, which has
been approved by a third party, an accounting firm, has been
made. I understand——

Mr. THoMas. Has that reconciliation occurred?

Mr. HunTEr. I don’t think it has, but I think that the plan at
BIA is that it will occur before this contract proceeds.

Mr. THoMas. | see. These are general questions, and I understand
that. But, you know, the bottom line is to deliver as many re-
sources as possible to the owners of these trust funds; would you
agree with that?

Mr. HunTEer. That’s absolutely correct.

Mr. THoMas. It’s been in troubles for some time. How do you
think this can come to a happy conclusion, quickly?
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Mr. HunTeER. Well, hopefully, once the accounts are reconciled,
the——

Mr. THomas. How long have they been unreconciled?

Mr. HunTER. As I mentioned before, I don’t have a fix on the
time, but it's been a long time.

Mr. THomas. That's sort of discouraging, isn't it?

Mr. HuNTER. Yes, it is.

Mr. THoMas. And what do you propose to do to help that?

Mr. Hunter. Well, I think what Interior proposes is that by
giving this responsibility to a contractor which will devote full time
and attention to it, that it will be done more efficiently and more
cost effectively, so that the——

Mr. Tuomas. And your role then is to help unravel the problem
of getting that done; is that right?

Mr. HunTER. Well, our role is to assist the Congress in looking at
problems that we were requested to look at.

Mr. THomas. How about solutions? Do you help with the solu-
tions?

Mr. HuNTER. And to attempt to find solutions.

Mr. THomAs. That’s interesting, and I'm glad we’re holding these
hearings. But each time we come to this, we hear about the prob-
lems. Everyone is an expert on the problems but we have damned
few experts on the solution, apparently. So I would hope we could
move in that direction.

Thank you very much.

Mr. HuNTER. You're welcome.

Mr. THomas. Thank you, Mr. Chairman.

Mr. SyNar. Thank you, Mr. Thomas. Mr. Bustamante.

Mr. BustamaNTE. Thank you, Mr. Chairman.

Mr. Hunter, let me ask you in reference to the bids that were
held in September of last year—was that it?

Mr. HunTER. Yes, sir.

Mr. BusTaAMANTE. There were two bidders?

Mr. HunTeR. That's correct.

Mr. BustamanTe, How come there were only two bidders? I
mean, with $2.4 billion worth of money, there’s nobody else that
would like to bid on trying to——

Mr. HunTER. Well, I’'m sure that a lot of people would have liked
to have bid, and this was publicly advertised, so that anyone who
was qualified could bid. I think one possible reason there were only
two bidders was that there was a restriction that any bidder had to
be a Federal depositary, as designated by Treasury. So that some-
one who might otherwise be qualified to do the work but who
didn't qualify as a depositary was excluded from bidding.

Mr. BustaMaNTE. And there were only two, the in-house and——

Mr. HunTER. Well, there were three if you count the in-house,
There was an in-house bill, Security Pacifics, and one other bidder.

Mr. BusTAMANTE. Are you telling me that there’s hardly any-
bodiy else that could bid on this contract because they’re not a Fed-
eral——

Mr. HuNTER. There are many Federal depositaries. Why there
are only two bidders, I really—I can’t give you an answer.
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Mr. BustaMANTE. Well, when were the restrictions imposed on
these bidders? Were they so overly restrictive that people were
afraid to bid on this contract?

Mr. HunTeEr. No. In fact, it was the other way around. The re-
strictions were stated very broadly so that a lot of discretion was
left up to the bidder to propose how actually to carry out the func-
tions under the contract.

Mr. BustaMANTE. So Security Pacific, since a little over a year
ago, has had this contract. Was there a time limit where they could
come up with a plan?

Mr. HuNTEer. There is a schedule in the contract, yes, sir.

Mr. BustaMANTE. And what happened to that schedule?

Mr. HuNTER. I'm going to ask Mr. Carter to help me—but I think
the schedule is 6 months, is that correct?

Mr. CArTER. I believe that’s right. I believe there was a 6-month
period for the completion of whatever development or adaptation
was involved, and implementation of the system. I understand
we're now well past that.

Mr. BUSTAMANTE. And now it's 6 months overdue, or past, the
time schedule?

Mr. CARTER. Yes.

Mr. BusTAMANTE. And what has happened?

Mr. CarteEr. To be honest, Mr. Bustamante, we really didn't do
an audit on this project. I'm not certain I could tell you what the
current status is. We haven’t looked at that aspect of it.

Mr. BusTaMANTE. So would we be premature at this time to be
looking at this thing?

Mr. CArTER. No, not at all.

Mr. BustaMANTE. How do you then assume that the trust fund is
being mismanaged?

Mr. HuNTer. We didn’t assume that, Mr. Bustamante.

Mr. BusTaMANTE. Or that there has been a history. Is that——

Mr. HuNTER. There has been a history that’s been documented in
a number of reports by independent organizations, including the
Interior inspector general.

Mr. BustaMANTE. Now, in your testimony, Mr. Hunter, you said
“By statute, only Government disbursing officers legally can dis-
burse public money. Historically, we have considered trust funds,
including Indian trust funds, to be public money subject to the dis-
bursement requirement.” You mention a Supreme Court decision, I
believe, also in your testimony.

Mr. HunNTer. Yes, sir.

Mr. BusTAMANTE. But it also says, “We understand that BIA has
now concluded that since amounts in the individual Indian moneys
and tribal trust funds are held in trust for either specific individ-
uals or tribal entities, they are not public moneys.”

Can you unravel that for me? You say you have a Supreme
Court decision that says that they’re really public moneys. Is the
BIA giving us a different interpretation on that opinion?

Mr. HunTter. Not of that opinion. The Supreme Court decision
wasn't addressing this specific issue, but what it said was that trust
funds that were in a bank represented debts to the Government,
meaning that the Government would have to make good on paying
that money out if it was paid our erroneously or lost. Qur interpre-
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tation of that is that when you're dealing with funds that place
those kinds of responsibilities placed on the Government, that the
same controls over those funds that have been established for
funds that come out of the Treasury should be applied.

The Department of the Interior has cited other Supreme Court
cases that discuss Indian moneys and that have made a distinction
between trust funds and public funds. Those cases, though, dealt
with situations where you had restrictions on the use of money
that the Congress gave for purposes of helping the Indians, where
the money would be provided but could only be used for certain
purposes.

Mr. BustaAMANTE. Mr. Chairman, thank you.

Mr. SYNaR. Thank you, Mr. Bustamante.

Gentlemen, again let me thank you and GAO for the outstanding
job you always do. Your insight today has helped us move this
whole discussion forward. So we really do thank you again, Mr.
Carter and Mr. Belkin and all the people that worked on this
project.

Mr. HuNTER. Thank you, Mr. Chairman.

Mr. SyNaRr. Our next panel will be Mr. James R. Richards, in-
spector general for the U.S. Department of the Interior, Washing-
ton, DC. Mr. Richards, would you come forward.

Mr. Richards, do you have any objection to being sworn in?

Mr. Ricaarps. No.

[Witness sworn.]

Mr. SyNaR. Your entire testimony wiil be made a part of the
record. At this time we welcome your comments.

STATEMENT OF JAMES R. RICHARDS, INSPECTOR GENERAL, U.S.
DEPARTMENT OF THE INTERIOR

Mr. Ricaarps. Thank you, Mr. Chairman. I'm a panel of one.

Mr. SYNAR. | saw that after I started.

Mr. Ricuarps. I have a brief statement, and thank you for insert-
ing it in the record. If I may briefly summarize, then I'll be glad to
answer any questions the subcommittee has.

The objective of our audit was to determine whether Indian
Trust Fund investments of $1.7 billion as of June 30, 1988, shown
in BIA’s official accounting records and reported to the U.S. Treas-
ury, were valid. At the same time, a certified public accounting
firm, as you have mentioned, had been engaged by BIA to perform
? fl:lll-scope financial review of tribal and individual Indian trust

unds.

Our audit questioned the credibility of BIA’s accounting for the
$1.7 billion invested by BIA on behalf of Indian tribes and individ-
ual Indians. The audit highlighted four areas basically of deficient
accountability:

First, $17 million of Indian Trust Fund investments could not be
accounted for in BIA’s official accounting records.

Second, $12 million of identified trust fund losses had not been
recognized in BIA accounts or reimbursed to those Indian account
holders experiencing the losses. BIA’s practice was not to disclose
the losses but to instead wait until the account holders discovered
the losses and then filed claims or sued the Government.
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‘Third, BIA did not maintain accountability over $23 million in
guaranteed loans transferred to an outside fiscal agent and, as of
today, the status of $5 million of this amount cannot be deter-
mined.

Fourth, $2.4 million of overnight interest was not earned because
BIA underreported deposits to the U.S. Treasury.

We have recommended in the audit report greater centralized
management contro] and authority over all aspects of trust fund
operations, including cyclical reviews and periodic reconciliations
of trust fund accounting balances. Currently, trust accounting, data
processing and investment are all performed by different divisions
within the Bureau.

BIA’s response to the draft report expressed general agreement
with these recommendations. Since issuance of the report, BIA has
initiated some actions to improve internal controls, determine the
liability of trust fund losses, and resolve the overnight interest
problem. However, the Bureau still does not intend to establish
procedures to effect reimbursement of recognized losses.

With that summarization, Mr. Chairman, I would be glad to
submit to any questions.

[The prepared statement of Mr. Richards follows:)
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Mr. Chalirman, members of the Committee, I am pleased to
appear before you today to discuss the results of our recent

audit of the Bureau of Indian Affairs trust fund activities.

The objective of our audit was to determine whether Indian
trust fund investments of $1.7 billion as of June 30, 1988,
shown in BIA’s official accounting records and reported to
the U.S5. Treasury were valid. At the same time, a certified
public accounting firm had been engaged by BIA to perform a
full-scope financial review of tribal and individual Indian

trust funds.

our audit questioned the credibility of BIA’s accounting for
the $1.7 billion invested by BIA on behalf of Indian tribes
and individual Indians. The audit highlighted four areas of
deficient accountability.

- Eirst, %17 million of Indian trust fund investments
could not be accounted for in BIA's official accounting
records.

- Second, $12 million of identified trust fund losses
had not been recognized in BIA accounts or reimbursed to
those Indian account holders experiencing the losses. BIA's
practice was to not disclose the losses, but to instead wait
until the account holders discovered the losses and filed a

claim or sued the Government for recovery.
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~ Third, BIA did not maintain accountability over $23
million in guaranteed loans transferred to an outside fiscal
agent, and as of today, the status of %5 willion of this
amount cannot bhe determined.

~ Fourth, $2.4 miliion of overnight interest was not
earned because BIA underreported deposits to the U.S.

Treasury.

BIA’s official dgeneral ledger and subsidiary accounting
records of trust fund investments were considered unreliable
to accurately account for the trust funds. As of June 30,
1988, BIA’s general 1ledger accounting balances exceeded
confirmed certificates of deposit and other investments by
$17 million. There is a possibility that these missing
funds may never be accounted for or recovered. The 517
million shortage consists of $3.1 million of certificates of
deposit and $13.9 million of other investments in Goverhment
instruments. The primary cause for this wunreliable
accounting system was that BIA did not perform adeguate
reconciliations of subsidiary records of actual investments
with the official general ledger accounting records. Also,
they did not implement effective internal controls or
correct long-standing unresolved differences in individual

accounts.

BIA has neither recognized investment losses in its official

aceounting records nor reimbursed accounts, when
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appropriate, for losses of invested trust funds. At the
time of our audit, identified and recognized investment
losses and accumulated interest totaled approximately $12
million. BIA did not properly account for known losses
because it had no formal policy and related procedures for
recognizing the loss of invested trust funds. BIA’S
practice was to not disclose the losses, but rather wait for
the account holders to become aware of the losses, if they
ever did, and to file a claim or sue the Government for

recovery of the funds

BIA did not adegquately control Indian trust funds invested
by it in Government-guaranteed loans. In 1983, BIA
transferred about half of its guaranteed loans to a fiscal
agent without documenting the actual number and dollar value
transferred. As a result, BIA lost accountability for
about $23 million of guaranteed 1locans involved in this
transfer. BIA is still unable to provide evidence
supporting the payoff of loans totaling $3.5 million
maintained by the agent or $1.5 million of loans it has

maintained.

Tribal trust fund accounts for over 200 tribes were not
credited with the correct interest for overnight deposits
with the U.S. Treasury for the period July 1985 through
December 1986. BIA did not earn sufficient interest to

reimburse the accounts because it underreported the amount
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of daily deposits, Unearned and undistributed interest for
the period awmounted to %$2.4 million (including interest)

that would have been earned through April 30, 1589.

We have recommended greater centralized management control
and authority over all aspects of trust fund operations,
including cyclical reviews and periodic reconciliations of
trust fund accounting balances. Currently, trust
accounting, data processing, and investment are all

performed by different divisions within the Burean,

BIA's response to the draft report expressed general
agreement with these recommendations. Since issuance of the
report, BIA has initiated some actions te improve internal
controls, determine the liability for trust fund ilosses, and
resolve the overnight interest problem. However, the Bureau
still dees not intend to establish precedures to effect

reimbursement of recognized iosses.

I will be pleased to respond to guestions from the members

of Committee.
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Mr. SyNaAR. Thank you very much, Mr. Richards.

What is your overall conclusion regarding the problems which
you identified in the trust fund audit?

Mr. Ricuarps. Well, these are not new problems, Mr. Chairman.
Over the past 10 years—problems have been identified in trust
fund administration by CPA firms, by the GAO, and by our own
reports.

What is most disturbing about this, the most disturbing problem,
is that there has been virtually no oversight of trust fund adminis-
tration from BIA headquarters.

Mr. SyNar. Do you think this report is going to help and that
these problems wil{ be corrected?

Mr. Ricnarps. Well, I think we have to use history as a judge.
My organization, or its predecessor, which existed prior to the cre-
ation of the inspector general at Interior, over the past 20 years
has done an historical review of the longstanding, recurring prob-
lems of the Bureau of Indian Affairs. At the top of the list of those
problems has been not only trust fund accounting but any kind of
financial accounting by the Bureau of Indian Affairs. It is not
sgmething that they do very well, and history has basically showed
that.

Mr. SyNaR. You know, the Bureau is now contracting with a na-
tional banking firm to operate its trust fund investment program.
Mr. Richards, what is your view regarding turning over these in-
vestment responsibilities to a bank?

Mr. RicHARDs. Let me give you a bit of background.

In 1983, my office, in an audit, following up an earlier GAO audit
in 1982 showing deficiencies in trust fund accounting, recommend-
ed, among other things, that the BIA study the feasibility of con-
tracting out this function. The reason for that was obvious: Because
of our longstanding concern that the Bureau of Indian Affairs just
wasn’t very good at doing this job.

We understood at that time, and mentioned it in that audit
report in 1983, that the Bureau already had a contractor to study
the feasibility. We posed a number of questions that they should
address in that study, including the legal ramifications, what the
Treasury responsibility was, and what oversight, effective over-
sight, BIA would continue to exercise, because the trust responsibil-
ity é)f the Secretary, of course, cannot be delegated to an outside
party.

Mr. SYNAR. You also mentioned in your statement this mornin
that there was $17 million, I think it was, of Indian Trust Fun
investments that could not be accounted for. Could you be more
specific as to what happened to those funds? Were they stolen?
What happened?

Mr. RicHarDs. Because of the poor condition of the accounting
records, we can’t tell whether the funds were misappropriated or
whether a legitimate transaction had occurred and had not been
recorded in the books. In other words, the records were in such a
sloppy condition, if I can put it that way, that we simply did every-
thing we could to reconcile their general ledger, which is their offi-
cial accounting record, against all of the subsidiary ledgers and
subsidiary records that we could find. We still found $17 million
simply was unaccounted for. That’s the best we could say.
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Mr. RicHarDps. Well, it represents basically the difference be-
tween BIA’'s official accounting records—that 1s, the general
ledger—and what we were able to verify as investments through
actual visits to banks and verifications.

Mr. SYNAR. It seems funny to me. I thought the Bureau employ-
ees were supposed to be doing these types of reconciliations over
the years. It appears to me that you're doing it for them now. Is
that a correct characterization?

Mr. RicHARDs. Well, yes, I think probably it 1s correct. We finally
came in when we knew that a contract had been let. We decided
that it was time for us to come in and do a thorough audit and see
if we could reconcile the accounts. Because in the past, when we
had done pieces of the trust fund, for instance, the individual
Iri'nldian money accounts we had found that they were in horrendous
shape.

Mr. SYNAR. So it's impossible for you to do a specific breakdown
on the moneys lost to individuals or tribes?

Mr. RicHarDs. We basically have to go back to the beginning of
time and try to recomstruct each transaction. Of course, records
don'’t exist that far back.

We did the next best thing. We verified the current investments
and then, of those for which we could obtain no verification, we ac-
tually went to banks. We visited over 80 banks to verify that there
were certificates of deposit, for instance, on file for the trust ac-
count. We also verified by mail other investments. That was the
b?slg that we could do without, as I say, going back to the beginning
of time,

Mr. Synar. On page 13 of your report it says, “We believe that
the primary reason why Indian account holders were not reim-
bursed for losses they sustained is because the Bureau did not have
a formal policy to reimburse account holders for losses.” You go on
to say, “From our review, we determined that the Bureau’s prac-
tice regarding known losses and to wait for the account holders to
become aware of the losses of trust funds has been not to disclose
the losses (if they ever do) and to file a claim or sue the Govern-
ment for recovery of the funds.”

Now, if the Bureau has no policy on how to identify the losses—
did they indicate to you that they had no policy? What did they
indicate to you?

Mr. RicHARDs. Well, it evolves through a series of circumstances
which led to that inevitable conclusion. The Bureau didn’t tell us
what their policy was or wasn’t, but we found the losses discussed
in the report and in reviewing correspondence files and interview-
ing Bureau employees, we inquired as to whether these losses were
accurate—and they were. When we identified a loss, we followed
the trail to determine how the Bureau disposed of it. In no case did
we find the Bureau had notified the affected parties, or had reim-
bursed the trust fund account that had experienced the loss.

Once legal attempts to recover the losses from principals or in-
surers had been exﬁausted, the Bureau did not pursue the matter
further. We therefore concluded that it was the Bureau’s practice
not to disclose investment losses to tribes or individual Indians.

Mr. BustTAMANTE. Would the chairman yield?
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Mr. SYyNAR. Yes, I will.

Mr. BustraMaNTE. Mr. Chairman, the Bureau is liable, 100 per-
cent, am I correct? So any losses that are incurred on the trust
fund, the Bureau has the responsibility to replace those funds; am 1|
correct?

Mr. RicHarps. 1 think the lawyers would probably have to
answer that, Mr. Bustamante, case by case. For instance, some of
the losses I think could fairly be characterized as not the fault of
the Bureau. Other——

Mr. BustaMaNTE. Whose fault is it?

Mr. RicHARrDS. Well, let me give you an example. The Bureau in-
vested in certificates of deposit mainly that were insured up to
$100,000 in Federal or State institutions. That's a part of their
trust mission. A few of those banks or savings and loans failed. The
Bureau did its best to try to collect the deposits back under the in-
surance but, for instance, no interest was collected because, in a
failed institution, you don't get the interest. So I'm posing to you a
situation where perhaps it wasn’t the Bureau's fault.

So, what we recommended was that the Solicitor of the Depart-
ment, who is the legal advisor to the Bureau of Indian Affairs, look
at these losses case by case and determine whether or not they vio-
lated the Secretary’s fiduciary responsibility, his trust responsibil-
ity, in some of these losses, and then determine the liability case by
case,

Mr. BustamMaNTE. Thank you, Mr. Chairman.

Mr. SYyNAR. Mr. Thomas.

Mr. THoMmas. Thank you, Mr. Chairman.

I think you indicated, Mr. Richards, that there had been a pri-
vate audit undertaken. Is that completed and do you know the re-
sults of that?

Mr. RicHARDs. It is, Mr. Thomas. A certified public accounting
firm did a report. That audit is completed and it has been submit-
ted to the BIA. We mentioned some of the results of that in our
report.

Incidentally, that audit firm found that there was $19 million
unaccounted for as opposed to our $17 million.

Mr. THoMAS. You need an audit of the auditors apparently.

Mr. RicHarps. Well, I think they audited as of a slightly differ-
ent date than we did, and they did their own independent verifica-
tion.

Mr. THoMmas. Did they feel more successful than you in reconcil-
ing these old accounts, or did they choose a period of time—I don’t
understand how you can complete an audit and not know the
answer to——

Mr. RicHArDS. No, Mr. Thomas. You can complete an audit but
you qualify the opinion. That’s what the auditors do. The opinion
of the CPA firm—and I'm sure the subcommittee has a copy of the
audit—is highly qualified.

Mr. THOMas. [ see.

Mr. RicHARDs. Because of the inaccuracy of the records.

Mr. THoMas. Just a little follow up on this matter of payments
for losses. It’s a little unclear to me. Is the responsibility of the BIA
and the Government to guarantee these funds to the participants,
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or Is it to manage the funds and, therefore, the beneficiaries share,
don’t they, in bona fide losses?

Mr. RicHarps. I'm the inspector general, and I'm also a lawyer,
Mr. Thomas. That's basically a legal question. But let me pose it to
you in general terms.

The Secretary is not just a banker here. The Secretary is the
trustee for Native Americans, particularly of the identified trust
funds. So he has, similar to a trust department in a bank, a fiduci-
ary responsibility, which is a higher level of care than just an ordi-
nary banker would have, to an ordinary depositor.

Mr. THoMaAS. | understand that. But if your trust department in-
vests in a stock that loses instead of gains, you don’t expect the
trust department to make up the difference, do you?

Mr. RicHarps. Well, we're not speaking of those kinds of in-
stances. Let me give you an example we used in the audit report.

There were $23 million of guaranteed loans by SBA, that are per-
missible investments because they’'re guaranteed by the Govern-
ment. Several years ago, the BIA decided that a private agent, ap-
proved by SBA, could manage those loans better and collect them
than they could, so they transferred half of the loans to a private
agent. However, through some foul up, they kept no record of it.
There were no accounting records. The subsidiary records appar-
ently were destroyed and no entry was made in the general ledger.

Mr. THoMAs. I understand.

Mr. RicuarDs. So we came along and we said where are those
loans, and they said they’re with a private agent. We said how
much? They said well, we're not sure. We don’t know. That's the $5
million that’s unaccounted for.

Now, that is not a standard of care, in my judgment, that a fidu-
ciary would exercise.

Mr. THomAs. Absolutely.

Is there an alternative, a quicker disbursement of funds to the
beneficiaries, rather than managing and holding it in this fund?

Mr. RicHARDS. Let me answer that in two parts, Mr. Thomas.
The trust funds we’re talking about here are mainly funds man-
aged for Indian tribes who get settlements from the Court of
Claims—those are the big items—other kinds of tribal income, like
royalties from oil and gas or timber or the leasing of lands.

r. THoMAS. | understand. '

Mr. Ricnarps. Then the other category of beneficiaries here are
individual Indians. About 290,000 of those individual Indian ac-
counts are also managed, and they’re managed as a pool and then
prorated.

Mr. THomAs. My question, of course, if this kind of management
is unsatisfactory, there are other alternatives to how you do this,
aren’t there? One would be a disbursement to the tribe to manage
their own funds. Is that a possibility?

Mr. RicHARDs. It's a possibility, but I think the law is otherwise.
I think the law requires the Secretary———

Mr. THomas. The law also requires a number of things that
haven’t been done here, apparently.

Mr. Ricuarps. Yes. Well, it certainly requires some thing, or at
least a standard of care that hasn't been exercised here.

Mr. THomas. Thank you very much.
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Mr. SYNAR. Mr. Bustamante.

Mr. BusTAMANTE. | was just asking here about the number of
tribes. There's about 254 tribes that participate in this trust fund?

Mr. RicHARDS. I heard the chairman give that number. I've
heard the number of a little larger than that. But it’s just under
300, I think.

Mr. BustaMaNTE. What population are we talking about of
Native Americans?

Mr. RicHArRDS. Well, there are—you mean the overall population
of Native Americans?

Mr. BusTAMANTE. In this trust fund.

Mr. RicHARDS. I don’t have the answer to that, sir.

Mr. SyNaR. It’s about 300,000 individuals, 254 tribes, all involved.

Blf;;' RicHAaRDS. Yes. But there are multiple accounts for the
tribes.

Mr. SYNAR. I understand.

Mr. BUSTAMANTE. So we’re looking at 300,000 individuals?

Mr. RiIcHARDS. Individual Indian money accounts, plus just under
300 tribal accounts.

Mr. SyNagr. I think there’s 2,000-plus individual accounts in the
tribal accounts.

Mr. RicHArRDs. To supplement my answer, it is a substantial
cross-section of Native Americans, certainly.

Mr. BuSTAMANTE. It’s a very healthy trust fund, too.

Mr. RicHARDS. It's unique. I don’t think there’s anything else like
it.

Mr. BusTaMANTE. To develop an in-house system—somewhere 1
read in one of the audits that it would take a long time. How long
would it take to develop an in-house system, where they could
handle it?

Mr. RicHArDS. Before you can develop an in-house system, I
think you have to reconcile accounts. You have to make some ac-
counting for these losses, for the unexplained difference between
the general ledger and the subsidiary records.

Mr. BusTaMANTE. Is this why it would be important to go out
and contract?

Mr. RicHarDps. Well, that’s what we thought back in 1983, that
that would be certainly one of the areas that they ought to concen-
trate on and study, to see if it could be done better on the outside
than they had been doing, because basically, even in 1983, we
thought they had been doing a poor job.

Mr. BusTAMANTE. It is obvious that the outside contractor is
having difficulty because they were supposed to reconcile some of
these difference in 6 months and they have not.

Mr. RicHarps. Well, the contractor here was prohibited from
doing anything because of the congressional restriction. The con-
gressional restriction—and I think the chairman knows the terms
of it better than I do—I think it said that no moneys could be
transferred to a contractor until the accounts were reconciled.

Mr. SynaR. It’s the language in the Interior appropriations con-
ference report.

Mr. BustaAMANTE. Chairman Yates.

Mr. RicHARDS. Yes. That’s true.

Mr. BusTamaNnTE. Thank you, Mr. Chairman.
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Mr. Synar. Now, Mr. Richards, in his written testimony, Dr.
Brown is going to tell us that in 1982 GAO found that controls over
the trust funds were lacking and that accounting records were out
of balance by $25 million; that the following year the IG conducted
a followup to the GAO report and, as a result, recommended that
the BIA determine the feasibility of contracting out all or a portion
of the trust fund activity.

What was the basis of that recommendation and were there any
concerns that the IG felt BIA particularly needed to address in
studying the feasibility of contracting out?

Mr. RicHarps. We did recommend that BIA determine the feasi-
bility of contracting out certain trust fund activities. In fact, we
noted in the audit report in 1983 that we understood that BIA had
already had a contractor studying that feasibility.

We mentioned a number of factors that the BIA should consider
when they were studying the feasibility of contracting out, and we
noted that two of the questions that we thought should be consid-
ered weren’'t addressed in the contractor’s study. These two areas
were, one, how would Treasury fit into the picture, because Treas-
ury is a player here—Treasury is the bank here—and second, how
much would contracting out cost and who would pay.

Mr. SYnAR. Another of the recommendations that you made con-
cerned fully integrating the accounting system in order to keep
track of the trust fund cash collections, the cash disbursements, in-
vestments, and the interest earned. Now, with that recommenda-
tion, I think you pointed out that such an endeavor would require
assurance from BIA management that adequate automated data
processing support be available.

Tell us about that, about the level of management oversight that
you think is going to be required for a project of this magnitude to
be successful.

Mr. RicHarDs. Well, certainly, as 1 said before, we recognize that
the Secretary’s trust responsibility cannot be delegated to an out-
side party, that BIA, as delegee of the trust responsibility, still has
the clear responsibility for effective oversight, in order to make
sure that ministerial and procedural things that a contractor may
do are accurate and valid.

Assignment of this function to a BIA manager would require
somebody who is in complete charge and who probably had a back-
ground in accounting and in ADP, and reporting directly to the As-
sistant Secretary.

Mr. SYNAR. You have to have that kind of experience?

Mr. RicHaRrDps. Yes. That’s how we feel about it.

Mr. SyNaRr. Here we are. Over 7 years we’'ve got 31 IG reports
that point out time and time again the problems we’re facing in
this program. This has got to be frustrating for you, as the inspec-
tor general, to see this pattern over 7 years, isn’t it?

Mr. RicHarDs. It is. 1 haven't been inspector general all that
long, but I have a history with the Interior Department, having
worked there before. 1 remarked, when I went back to the Interior
Department in 1986 as inspector general, when I sat down at the
fi}:‘st staff meeting, the faces were different but the issues were all
the same.



40

The issue of BIA's ability to manage the trust function and, for
that matter, to manage a lot of other functions, is not very good.
There are some complex and diverse reasons for that which I think
perhaps we don’t have time to go into today. Suffice it to say that
what we do, we try to keep BIA on their toes. We try to keep point-
ing out the problems and recommending solutions. It does get dis-
couraging and frustrating sometimes, obviously.

Mr. SYNAR. In just a few minutes we're going to hear from the
BIA and they're going to tell us in their testimony that this system
is so complex, so burdensome, that the only way to solve this prob-
lem is to contract out to a private third party.

Now, I'm not saying that may not be part of the ultimate solu-
tion, but the fact of the matter is I don't think that we have re-
viewed the capabilities of the Govenment. You know, it's amazing
to me that we have trust funds throughout this Government,
whether it's the IRS, Social Security, the Army—I mean, I can go
through a whole host of other trust funds that we’re administering.
I can'’t believe that if we can administer those trust funds efficient-
ly and effectively, it can’t be done by BIA.

I guess the question is, do you have any thoughts on whether or
not contracting out is the only way to go?

Mr. Ricuarps. Well, obviously there’s one other solution, and
that’s just to leave all of the funds on deposit in the Treasury. But
that was the situation prior to about 1938, when the Congress that
determined you could get a better rate of return and still have
Government-insured debentures or loans or guarantees and get a
higher rate of return for the beneficiaries.

Let me comment on the trust responsibility generally in Govern-
ment. I think that I could make a case that this trust fund and this
trust responsibility are unique. I don’t think there’s anything else
like it. Also, probably we’re the folks, the inspector general or its
predecessor, who have examined the ability of the Bureau of Indian
Affairs to manage certain functions for years and years. We found
recurring and longstanding problems in anything involving ac-
counting and finance. I don’t know the reason why. We just have
found that. That is a fact.

That’s why in 1983, when we learned that the Bureau had a con-
tractor to study the feasibility of contracting out, we encouraged it.
We felt that with that kind of a track record, and the sensitive
kind of function that they perform it needed somebody with ac-
counting and investment expertise and knowledge who would keep
the books and would keep them accurately and would pay on time.

Another thing we haven’t mentioned here, the individual Indian
money accounts probably will never be fully reconciled because
they’re ongoing. They're an evolving set of records, as you know.
The Secretary probates the estates of all Indians except the five
civilized tribes and the Osage. They’re behind. They’re backlogged
in that. That affects the fractionated shares in these individual
Indian money accounts as to what is due to whom.

The BIA can’t contract that out. They have to provide that data,
even if a bank would make the payments. So the BIA still is going
to have some enormous responsibilities here. But I hope that gives
you a better idea of why we seized upon that feasibility study in
1983 and felt somewhat relieved to know it was being studied, even
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despite all the problems that I've heard about here today. I wasn’t
aware of the problems with the contract. But we think that con-
tracting out is a very viable option.

Mr. Synar. Let's explore some other things here before we let
you go. You're familiar with the language in the recent Interior ap-
propriations bill prohibiting the transfer of trust fund moneys prior
to an audit and reconciliation of the accounts. We're going to dis-
cuss this in great detail with the BIA. But it's clear to almost ev-
eryone but the Bureau that Congress is concerned that these ac-
counts be put in their best possible order before—I want to under-
line that—before they are shipped out the door to somebody else.

Do you share the same concern that we have up here, of the Bu-
reau’s apparent unwillingness to undertake the real effort neces-
sary to audit and reconcile these accounts?

Mr. RicHarps. Oh, yes, certainly we do. In fairness to the
Bureau, they did retain the CPA firm to try to reconcile accounts,
and we started our audit right about that time as well, because we
knew that the contracting out was going to become a viable option.
So I think we worked in tandem oftentimes with the private ac-
counting firm to see if we could reconcile accounts.

The reconciliation of individual Indian money accounts is an-
other problem, but basically, I think now what we have is a recon-
ciliation of accounts, and I think the bank probably has adequate
motive not to take over any accounts until it is assured that the
accounts are accurately reconciled and that losses which had previ-
ously been incurred are taken care of. I don’t think the bank, or
any bank, would want to take over that kind of liability.

Mr. Synar. That all should be done prior to transfer, right?

Mr. Ricuarbs. I think so, yes.

Mr. Synar. One final issue. Your recent report identified ap-
proximately $2.4 million of overnight interest which the Bureau
did not earn because of deficient reporting to the Treasury. As I
understand your report, Public Law 98-451 requires the Bureau to
notify the Treasury each day of the amount of unaliocated funds in
order to invest the money, if I'm reading this law right, and to
ensure that it's not just sitting idle. Is that correct?

Mr. RicHArDs. Yes, that’s basically correct.

Mr. SyNaR. Now, the Treasury overnight interest is required to
be paid to all uninvested trust funds on deposit with the Treasury
from the date of deposit until the funds are withdrawn for invest-
men?t in CD’s or some other Government investment; is that cor-
rect?

Mr. RicHArDS. I think it’s until the check is cashed.

Mr. SyNaR. Until the check is cashed.

Mr. Ricuarps. Yes.

Mr. SYNAR. Now, in essence, we are talking about funds that rou-
tinely come into accounts which haven’t yet been invested in long-
term investments, correct?

Mr. RicHarps. Yes, that’s basically the area covered.

Mr. Synar. And the interest earned on those overnight invest-
ments is owed to the trust fund accounts and is supposed to be re-
turned to the trust accounts.

Now, if that trust fund, Mr. Richards, is turned over to a private
bank for day-to-day management, I assume that the bank will be in
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charge of making sure that function is carried out, meaning it will
sweep the accounts for unallocated moneys and make the overnight
investments; wouldn’t that be right?

Mr. RicHARDs. Oh, yes. I think that's a requirement of law.

Mr. Synar. Do you know if it would be correct to assume that
the overnight interest earned by the bank’s investments should go
back to the trust fund accounts, like it does now? And, is it clear in
the law who it goes to in terms of who's getting it now?

Mr. RicHARDS. I'm not sure I can give you a complete answer to
that. I think it would take some legal advise here. But I would ob-
serve, that if the Treasury were willing, it wouldn't matter wheth-
er BIA or a bank would notify them of the unallocated funds. They
would then pay the overnight interest.

What I don’t know are the terms and provisions of the contract
and how that's covered in there, so it is difficult——

Mr. Synar. Have you looked at the Security Pacific contract—it’s
silent, isn't it, with respect to that?

Mr. RicHARDs. It’s such a large contract, and I scanned it, but
I'm afraid I didn’t focus on that.

Mr. SyNar. The bottom line is that there’s no reason for it not to
go to the Indian trust accounts, is that correct?

Mr. RicHarDs. No. As a matter of fact, I think the law—if the
Treasury is notified, the law requires that it do so.

Mr. Synar. All right.

Mr. Thomas.

Mr. THomAs. Mr. Chairman, very briefly.

In your examination and inquiry, is the BIA short of resources to
do this task? Are they short of people who have the background
and training to do the task? Are they short of a will to do the task?
What's your observation?

Mr. RicHarDs. Well, it’s probably a combination of those things,
Mr. Thomas. First of all, there was no headquarters oversight of
the function that we could discern over the years. Basically, it was
run out of Albuquerque. The people who worked on trust fund ad-
g;lixistratiOn worked for three different sub-organizations in

Mr. THomas. Excuse me. The whole trust operation is in Albu-
Querque?

Mr. RicHARDs. Yes.

Mr. THomas. I see. Thank you.

Mr. RicHaARrDs. Let me give you the flavor of this. The branch of
investments, which invests the funds, is under the direction of the
Office of Trust Responsibilities in BIA. The Office of Administra-
tion has primary responsibility for the accounting and the account-
ing procedures. The Office of Indian Services has the directives and
policy for individual Indian money accounts. So you had nobody
realll\:'l in charge. That’s why you had so many subsidiary records
which weren’t reconciled to the general ledger.

Mr. THomaAs. Have you recommended a centralization of this au-
thority and—— -

Mr. RicHARDS. Yes, indeed. That was our first recommendation
in the report and in the previous report.

Mr. THomas. Thank you very much.

Thank you, Mr. Chairman.
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Mr. BusTAMANTE. Mr. Chairman.

Mr. Synar. Mr. Bustamante.

Mr. BusTaMANTE. For how many years has the Bureau been
doing this, administering the trust?

Mr. RicBarps. For over 100 years, Mr. Bustamante. I believe
maybe 150,

Mr. BustaMANTE. For 150 years.

Mr. RicHARDs. But they've only been doing the investment of the
funds probably since 193%, so maybe 60 years.

Mr. BustaMANTE. The Bureau said they had performed an audit
before they contracted out; is that correct?

Mr. RicHarps. They said they were performing a feasibility
study. That’s not an audit.

Mr. BusTaAMANTE. It doesn’t meet the requirement of an audit.

Mr. RicHarps. No. The audit that they were doing, they contract-
ed with a CPA firm to do the audit, and that was the audit that
Mr. Thomas and I were talking about.

Mr. BustaMANTE. S0 in these thousands of accounts, we could be
spending thousands of dollars on accounts that might have, what,
anywhere from $10 to $100?

Mr. RicBarDs. Well, the individual Indian money accounts, some
of them are quite small, that’s true, because they're——

Mr. BusTaMANTE. And there are some of those that are 2,000
or——

Mr. RicHArDs. No, there are about 290 of those. I beg your
pardon. It’s 290,000. Put some zeros on there.

Mr. BustaMANTE. That becomes rather cumbersome.

Mr. RiCHARDS. Yes, it is. And the overnight interest, for instance,
is allocated to those funds because they’re invested as a pool.

Mr. BustaMANTE. Thank you, Mr. Chairman.

Mr. SYNAR. Mr. Richards, thank you again.

I want to get it on the record one more time, so that we’ll make
it very clear. Your opinion, as inspector general of the U.S. Interior
Department, is that you have to audit and reconcile these accounts
before they are transferred, correct?

Mr. RicHARDS. Yes.

Mr. Synar. Thank you. Thank you for being with us.

Mr. SyNaAr. Our next panel is a panel of our Native American
representatives, the First Nations Financial Project, Ms. Jo Lynn
Gentry from the Navajo Tribe, policy specialist, and Ms. Marcella
Giles, Creek Tribe, research director.

Representing the National Tribal Chairmen’s Association is
George E. Talichief, principal chief of the Osage Tribe and presi-
dent of NTCA, and Clarence W. Skye, executive director, United
Sioux Tribes. If you all would come forward.

As you saw from our previous panels, in order not to prejudice
past or future witnesses, we request that all witnesses be sworn in.
Do you have objections to being sworn? If not, if you would raise
your right hand.

[(Witnesses sworn.]

Before we start, I am going to take the chairman’s prerogative of
welcoming Miss Giles this morning from the Creek Tribe, located
and headquartered in the great State of Oklahoma, in the second
district, in Okmulgee, my district, and also Mr. Tallchief, who is a
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dear and valued friend, whose county and tribe I used to represent
and who I still have very close relationships with. We are excited
that both of you are here today.

Why don't we start with Mr. Tallchief, and then we'll come to
you second.

STATEMENT OF GEORGE E. TALLCHIEF, PRINCIPAL CHIEF,
OSAGE TRIBE OF OKLAHOMA [INDIANS, AND PRESIDENT OF
THE NATIONAL TRIBAL CHAIRMEN'S ASSOCIATION, ACCOMPA.-
NIED BY CLARENCE W. SKYE, EXECUTIVE DIRECTOR, UNITED
SIOUX TRIBES OF SOUTH DAKOTA DEVELOPMENT CORP.

Mr. TatLcHIEF. Mr. Chairman, I am George E. Tallchief, princi-
pal chief of the Osage Tribe of Oklahoma Indians, and president of
the National Tribai Chairmen’s Association. Thank you for re-
questing that I testify before your Subcommittee on Environment,
Energy, and Natural Resources. I asked Mr. Clarence Skye to be
present during the proceedings to answer any questions regarding
the Bureau of Indian Affairs financial trust service contract and
the Indian Trust Fund.

Before beginning my testimony, I will briefly outline the rela-
tionship between the United Sioux Tribes and the National Tribal
Chairmen's Association. In 1986, the National Tribal Chairmen's
Association closed their offices here in Washington and moved
their operations to Pierre, SD. A financial crisis forced the United
Sioux Tribes Development Corp. to become a financial and adminis-
trative cornerstone in the organization's operations. Consequently,
they have agreed to take the NTCA national office under their
aegis.

The National Tribal Chairmen’'s Association shares the concern
of all 352 federally recognized tribes and their elected tribal leader-
ship in Indian country. OQur purpose as elected officials and leaders
is to act as advocates for the tribal governments and Indian reser-
vations throughout the United States.

Members of NTCA are alarmed over revelations in the U.S. De-
partment of Interior’s Office of Inspector General’s audit report.
The report involves the administering of moneys in the Indian
Trust Fund accounts by the Bureau of Indian Affairs. The audit
report discovered losses of $17 million, but calculates $19 million,
from the accounting firm’s review, of Indian Trust Fund invest-
ments remaining unaccounted for in official investment accounting
records. Documented investment losses of $12 million, including in-
terest, are not registered in the official accounting records. Addi-
t];ions;gy, these deficits in Indian Trust Fund accounts are not reim-

ursed.

The Bureau of Indian Affairs conduct is irresponsible concerning
guaranteed loans of $23 million. Overnight, an estimated Treasury
interest of $2.4 million goes uncollected because of inaccurate and
improper reporting procedures. These procedures reflect poorly on
the internal control of the financial management of the trust
funds. Therefore, by virtue of the chain of command, the final re-
sponsibility for the Bureau of Indian Affairs mismanagement of
$1.7 billion is with the Department of the Interior.
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Mr. Chairman, the deficits reported in this portion of the state-
ment were taken from the inspector general’s audit report: Select-
ed aspects of Indian Trust Fund activities, the Bureau of Indian Af-
fairs, Report No. 89-117, September 1989.

Mr. Chairman, the National Tribal Chairmen’s Association re-
spectfully requests that the Subcommittee on Environment,
Energy, and Natural Resources consider the following recommen-
dations:

One, the Indian Trust Fund, by mandate, be audited annually;
two, that Native American tribes be annually informed concerning
the number of Indian Trust Fund accounts and their amounts by
the Bureau of Indian Affairs. Moreover, they must furnish finan-
cial statements on the income derived from these accounts.

Three, the BIA must provide information on depositories of
Indian trust funds to tribal governments or elected officials. Four,
this subcommittee, Mr. Chairman, must force the BIA to annually
consult with tribal governments on the progress and development
of trust services, accounts, and fund moneys.

Five, that the contract between the Bureau of Indian Affairs and
Pacific Security Bank of Los Angeles, CA be immediately terminat-
ed until the tribes receive an appropriate balance sheet and are ad-
vised of any future negotiations with private sector financial/in-
vestment institutions.

Six, the subcommittee must form a commission, and Indian trust
authority commission, to guarantee the Bureau of Indian Affairs
acts responsibly concerning the financial trust services and trust
funds. Elected Native American leaders expect that payments and
financial statements be exact and accurate, including the collection
of interest rates and procuring the highest rate of return on the
principal. '

Seven, the National Tribal Chairmen’s Association requests that
the agencies managing the individual Indian moneys account be
provided technical assistance and training to accomplish their
prime directive of disbursing moneys to the Native American tribes
and individuals from their trust fund accounts.

Eight, NTCA requests that the subcommittee demand the
Bureau of Indian Affairs implement certain recommendations in
the inspector general’s September 198% audit report. Specifically,
recommendation No. 3, page 9, which states the Bureau concurs
and stated that action will be initiated to establish a deputy to the
Assistant Secretar‘y of Indian Affairs for the trust fund manage-
ment. The Bureau’s pending fiscal year 1991 budget request, if ap-
%g;ed, will implement the recommendation No. 9 in the audit of

I, myself, as an elected leader of the Osage Tribe and administra-
tor within the tribal government, understand the limitations of a
Department which is required to perform many operations, but is
poorly staffed for high performance. As an example, I'm aware that
other tribal chairmen receive complaints from recipients of pro-
bates which are 2 years behind in disbursement. The tribes are
unable to distribute payment because the executor, the Bureau of
Indian Affairs, has not assigned the recipients their probates. A
portion of the responsibility of this rests on undertrained and un-
derstaffed employees in the Bureau of Indian Affairs.
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An automated accounting system was installed to modernize the
BIA in their efforts to provide a better system of payment to the
trust fund. To date, the automated account system staff needs addi-
tional training and expertise in the area of financial trust services.
The Bureau of Indian Affairs must refrain from acting as a finan-
cial institution and allow more expert personnel to manage the
Indian trust funds.

The tribal leaders of the Tribal Chairmen’s Association need a
simpler bureaucratic system from the Pacific Security Bank to re-
ceive and withdraw money from their trust fund. We understand
that the Indian Trust Fund contract has not functioned because
Pacific Security Bank fails to understand the method of operation
of local Indian agencies. The Native American tribes realize that
the Bureau of Indian Affairs is expected to accomplish tasks set by
the U.S. Government beyond their competency and ability because
the funds are not appropriated to expand modernization and tech-
nology with the BIA.

Mr. Chairman, once again, I wish to thank you and members of
the subcommittee for inviting me and allowing me to testify at this
time. Thank you, sir.

[The prepared statement of Mr. Tallchief follows:]
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NATIONAL TRIBAL CHAIRMEN'S
ASSOCIATION

PO Box 95 = Pisrre, 5.0, 57501

605- 2241375
TESTLMONY
OF
NATIONAL TR1BAL CHAIRMEN'S ASSOCIATION
TO
ENVIRONMENT, ENERGY, AND NATURAL RESOURCES
SUBCOMMITTEE

Washington, D.C.
Octaber 26, 1989

Mr. Chalrman:

My name is Mr. George E, Tallchief, Principal Chief of the Dsage Tribe

of Oklahoma Indlans and also President of the Mational Tribal Chatrmen's
Associatlon (NTCA) and here with me is Mr. Clarence W, Skye, Executive Dlrecter
of United Sioux Tribes of South Dakota Development Corporation, Pierre, SD
and Acting Executive Director of Natilonal Tribal Chalrmen's Assoclatlon. We
have been requested ¢o testlfy before you today by Mr. Mike Synar, Chairman
of the Subcommittee on Environment, Energy, and Matural Resources, regarding
the Bureau of Indian Affairs (Bla) Financial Trust Services Contract and the
Indian Trust Fund.

Before getting into testimony, NTCA closed thelr office in Washington,
D.C. in 1986 so that they could move thelr operations and naticnsl office ta
Indian country in Plerrz, South Dakota. The President, Mr. Richard LaFrombeise,
asked that United Sioux Tribes of South Dakots Development Corporation take
under thelr wing the national office. We re-established and incorporated under
the laws of the State of Scuth Dakota because It would be cheaper to operate
in South Dakota. United Sioux Tribes has been sponscering the NTCA office and
handling all activities and finally, after a period of three years. we are
happy to say that the national office is gateing back on its feet ro represent
the Federally Recognlzed Tribes and the elected tribal leadership in this
country. We will continue te act as an advocate for the elected Tribal leaders

who have no representation withour NTCA.
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We have talked to Tribal leaders scross the country regarding the concerns
of Indian people who are the reciplents of the Indfan Trust Funds where the
Bureau of Indian Affafrs is mandated by Congress to administer these trust
funds for Indfan people enrolled on Indian reservations across the country.
When we first became involved in the BIA discussions over how they were going
to handle the financial trust services to Indfan peopie and the trust fund
1eself, the Tribal leaders were hesitant to ofier any Information because they
knew very lictle about how the BlA adeinisters these trust fund accounts. We
know the Trust Fund exists, bue how it is administered is totally foreign to
the eribes because there has not been much information provided by the BIA.

Mr. Skye became involved when he heard that ehe BIA was turning the Trust
Fund over to a bank who at that time was Involved with Third World Countries,
News reports ae that time also {ndicated there were losses occurring. Later,
in 1987, the New Assistant Secretary for Indian Affairs said that he would
reopen competition by conduceing a new full scale procurement for fimancial
trust services to strengthen the internal management and administration of
more than 1.7 billion dollars of Indfan Trust Funds. This is taken from the
bPepartment of the Interfor's News Release, dated March 13, 1987, The tribes
at that time complained that the consultation process must take place with
Tribal leaders from Indian reservations before the contract 1s placed on pro-
cutement schedule. We have heard that the BIA was fnvolved in discussions
with Melon Bank of Pittsburg where six (6) banks would be competing for the
Lock Box services to Treasury to handle the Indfan Trust Fund account. At
that time, we heard Melon Bank wanted 4 miilfon dollars to administer the
Indian Trust Funds. Later, we heard they increased that amount ro 7 million
dollars. Ar that time, the tribes were opposed to the BlA contracting to the
private sector to handle their trust funds. We also realize there was pressure
from the Office of Management and Budget {OMB) to do an A-76 Study under the
OMB circular.

The tribes wrote letters to thefr Congressmen opposing the BIA contracting
to these private lending fnstitutfons and on March 18, 1987, we received a
letter from our Senator indicating that the Select Committee on Indian Affairs
was watching the BIA's proposal to turn over management of the Trust Funds
to Melon Bank.

It seemed at that time the BIA was trying to rid themselves of a cumbersome
adninistration activity that they no longer wanted to manage. We realize that
the BIA cannot rid themselves of a trust responsibility delegated to them by

Congress.

Page 2
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We had no knowledge of the activity and plans that the BIA was developing
to contract our sacred TTust Funds. We did not know all the banks that were
involved in the Lock Box services. The Sloux Tribes got together and developed
a proposal to attempt to contfact their Trust Funds.

The Sioux Tribes Tequested that the HIA send people from Albuquerque, NM,
who were handling the trust financial services account, On Ottober 17, 1957,
Mr. Jim Parvis, Financial Trust Services Department, BIA - Albuquerque, NM,
and Ms. Arlene Brown, Special Assistant for Indian Trust Funds, Washiagten,
D.C., attended & United Sioux Tribes Board of Director's meeting and attempted
to explain the Trust Fund account and how It was administered by the BIA. The
problem that the tribes had with the BIA regarding representatives who were
discusalng the administration of the Trust Fund, was that no one had euncugh
information to ask the appropriate questions, but the Tribal leaders did the
best they could. We are submitting a copy of those wionutes as Exhibit A
{(United Sicux Tribes of South Dakota Development Corporation Board of Director's
Meeting, Jupe L7, 1987).

The tribes do not understand that BIA has problems of cash management because
they do not see reports regarding the different trust fund accounts. Tribal
leaders have some understanding of their trust funds, but do not understand
how the BIA can predict budget allocarions regarding their own operatioas.

The problem the Trital leaders have is, where do they fit 1n to the overall

BIA budget, much less figure out where they stand on their Trust Fund account
of 1.7 billion dollars. We do nor know how much capita) the BIA projects for
eath tribe including the interest rate. The only time the Tribal leaders had
an 1dea of different accounts in the Trust Fund was 1la the BIA's proposed plans
to conttact. We do not underscand all the different morey language that che
BIA inserted In the contract.

Most of the reports that the tribes received are not understandable, which
weans that there is no one at the agency or area levels that can communicate
the financial servites provided by the lending institutions and the tribes
need a full knowledge of how much inrerest 1s projected on thelr trust funds,

The tribes recelved a question and answer paper from the BIA sent on
February 10, 1987, regarding the Trust Fund Contracr. The position papet
attempted to explain how the contract between BIA, Treasury and Melon Bank
would be handled with regards to the depository, accounting and investment

gervices and the BIA would retain oversight and authority over the Trust Funds.

Page 3
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The tribes were never asked whether they agreed or disagreed with the con-
tract and the BIA consultation pruocess was used In the Fedecal Beglster as
the consultation merhanism o say they discussed this with Tribal leaders.

The BIA was told by tribes that the Federal Reglster is oot a consultation
tool rhat should be used, but that BIA offlcials aust meet directly with tribes
and disruss the process of contracting.

The tribes thought that the Trust Funds were audited every year, bur now
we understand that it has not been audited. The tribes suggest or demand thar
those trust funds be audited every year and that audir reports be submitted
to each and every tribal government involved in trust funds.

A news release of Qctober 7, 1989, from the Rapid Ciry Journal sald that
17 mitlion dollars had disappeared. We would demand that those losses be made
up and pald by elther the Treasury Department or the BIA to the trust fund
for the tribe.

We also recommend that the contract the BIA presently holds with Pacific
Security Bank be terminated immediately. Tr 1s our demand that the BIA no
longer contract the tribes ttust fund monies to any private sector or commerical
lending agency until they devise a plan that would be acceptable to the tribes
and recelve thelr consent and also the consent of Congress.

Another recommendation 1s that ip the Future the tribes be given the
apportunity to decide which bank or investment firm handles their trust funds.
It is also vecommended that the BIA establish an Indian Trust Authority

Commission to oversee the BIA's financlal trust services to make sure the reports
are accurate, the ¢ash management is accowplished and rhat the appropriate
interest rates are obtained to miniwize tribal trust fund losses. We must

make sure that through this commission that the appropriate check and balances
occur. This commission would advise the tribes on appropriate investment
transactions In the best interest for the growrh of tribal governments. This
commission would also ensure that earh of the rribes' trust funds and accounts
and local IIMA {(Individual Indian Management Accounts} are audited and provided
to the tribes, This commission would be the staff of the Financial Trust
Services Department to do trust fund accounting and be responsible for tribal
participation in accounting system management. They would monitor and rontrol
daily operations and reports for earh of the trust funds financial position

to the interested tribal participants, BIA entities, Treasury and OMS.

Page 4
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The tribes were told through a BIA position paper that the Automated
Accounting System would reduce the cumbersome problems of the BIA administra-
tion of the Truat Fund, Thia Automated Accounting System under the BIA would
modernize the reporting syetem and payments under the current procedures to
the tribes., This has not been done adequately as the BIA staff needs financial
service managepent training. We realize the BlA is understaffed and the
financial gervices personnel was to be reduced, but undevr the present comtract,
hag increaged.

#* The BIA has 3 responsibility to the tribea across the country to the U.5.
Governwent to ensure collectiona, investments and management of those Trust
Funds for lnd{ap tribes totalling 1.7 billion dollars. The proposed contract
for the overall function of the Trust Servicea Department and Trust Funds
could be better managed with the following three (3) objectives:

(1) That the private sector institutions could do a more efficient and

effective job of managment.

{(2) Under this contract, the tribes would obtain a higher vate of retura

on the Trust Funds.

(3) The BIA's program cost and FTE requirements could be reduced undev

the cost effectiveness of the contract.

We understand that in FY198B there was no contract, but BIA spent $925,000.
on the development for the axrangements of the contract and also spent $200,000.
of the Central Office’s Budget from thelir own Trust Accounting Department.
Furthermore, in FY1989, the BIA spent from their budget $6,820,000. and the
BIA was allocated $1,790,000. for implementation and development of the contract.
In FY1990, the BIA was requesting a total of $9,482,000. for the Financial Trust
Services Department and $4,203,000. was suppose to be used under the contract.
The BIA realized an increase in their budget from $4,616,000. in FY1987 and
proposed $9,482,000. for FY1990) when they were not sure of a contract with
any lending institutions. They also authorized a ataff increase from 53 to
119. The tribes feel that the contvact of the Financial Trust Services and
the Trust Fund contract has not been cost effective or resulted {n a decrease
of personnel. %%

It 1z appalling to find out through the news media that the contract, which
was suppose to modernize the trust fund system and provide new mechanisms for

an outdated process, has failed.

Page S

** This information was taken from the Interior Budget Oversight Hearinge on
the Bureau of lndian Affairs and Indian Health Service
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As tribes, we just do not know encugh about the Automated Accounting System
make any conclusive remarks chat would provide direction €o the Subcommicttee.
always, the tribes are the last to hear about what Is wrong {n the Bureay
Indian Affairs because the newspaper Is the first to report,

We would 1ike to thank the members of this Subcommittee for inviting us
the hearing and we hope we were able to convey the concerns and interest

the elected tribal officials.

Page 6
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In L982 the Osage Tribal Council, becoming aware that incomplete, improper
and 1ncorcect Opage Tcibal Financlal Reports were belng furnished by the
Buresau of Indian Affairs, found it was necessary for the Osage Council to
employ an accountant to iInsure and verlfy thac all fipancial informacion
contained in the Bureau's official accounting repocts were dependable and
accutate., This action has been very costly to the Osage Shateholders.

The Bureau of Indian Affairs has a fiduciary duty to all Indian tribes,
requiring that it exercise the most exacting fiduciary standards in managing
tribal crust funds. We hold that the Bureau of Indfan Affairg has failed ro
manage tribal trust funds in a manner as should be expected of a prudent
administrator. Curtently, our accouatant is monltoring all Bureau of Ipdian
Affairs financial programs, that affect cribal functions to ascettain that
the accountability of Osage cribal funds are as they should be. This
monitoring will continue unti!l at such ¢ime the Bureau of Indian Affairs canm
agsure the Osage Tribal Council and membership that all tribal trust funds
are in balance and accurate.

The Osage Indilan Agency employs three different wmethods of depositing Oil and
Gas Lease Royalty, and other mineral income into the into V,S5. Treasury for
credit to the Osage Tcibe of Indians. These are:

(1} Electronic Fund Transfer (EFT}

(2} Deposit Ticket, and

(3} Transfer between Federal Agencles, {S5F l0Bl}A Government Document
A key facror in distinguishing a good cash management system from a poor one
is the speed wirth which {incoming cash i{s moved from point of receipt into an

interest-earning account - in other words - converting idle cgsh inte a
working asset. The TElectronic Fund Transfer method i{s the most desirable
since there is liltcle or no delay between recelpt of funds and the

availability of funds for investment.
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Over nipmety percent (%90%) of all 01l and Gas Lease royalties and other
collections for the Osages are processed by the Electronic Fund Transfer
method., Under this procedure 01l and gas producers and purchasers utilize
the bank of their choice to transmit proceeds by wire to the ¥.5. Treasury
Department for credit to Osage Tribal Appropriation 14X7386. Collectiona
processed by the Electronic Fund Transfer method are te be invested by the
bureau’s Investment officer within 24 hours after receipt.

beposit ticket procedure promotes time-lag between the receipt of cash, the
preparation of deposit tickets, and the subsequent notification te the
Investment 0Office of the cash reteipt. This has twe consequentes; first,
interest 1s lost until the date of the deposit ticket; secondly, the
opportunity to invest the cash iz lost until the Branch of Investment
(Albugquerque) rTeceives notification of cash recelpts. Nuperousg errors,
detected by our Contract Tribal Accountant, were reported by me, by letter
dated April 13, 1987, and addressed to the Osage Agency Superintendent. The
Bureau of Indian Affairs responded through the Muskogee Area Director, on
July 23, 1987, in regard to Treasury overnighter interest and other items.
The Bureau of Indian Affalrs target date for recalculatfon and necessary
adjustments as pertainsg to the abovementioned errors was July 3], 1987. And,
the actual discribucion of all amounts of interest due and all system changes
fiecesgary to correct the unreconciled multiple system problems was to be
completed by October 1, 1987, To date, we have not been notified that the
adjustments and calculations have been corrected.

During _the audits, by our tribal accountant, numerous adjustments were
identified and corrections wade which were rteflected in later financial
statements as accumulative adjustments. These errers and related #djuatnents
resulted from a wide variety of procedural weaknesses {some of which are
material} in sccounting systems and internal control procedures utilized by
the Bureau. There are other problems such asa Ipnadequate training, lack of

adequate supervision of personnel, and extreme shortages of qualified
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personnel. Certailn of rhese weaknesses are 50 pervasive and fundamental as to
render rhe accounting systems unreliable.
the Bureau's cowmputer report "“Tribal Funds Interesr Calgulation Audlic Trail"
which purpose 1s 1o calculate 1nterest earnings, revealed that the Osage
-
Tribe had not been credited with any lnterest earnings for a total of thirty
{10) days durlmg the perilod just mentiouned, even though the 0sage Tribe had
daily ending balances on each of the omitted days. This report is Bureau-wide
therefore, it can be assumed, all Indian tribes under the jurisdicecion of the
pureau of Indian Affalrs haviag daily ending balances for those thirty (30}
days, may not have recelved any interest on overnighter investments.
Specifically, another finding identified in the abovementioned July 23, 1987
letter, revealed a matter of posting 66.5 percent interest to all of the
Bureau's Tribal Accounts that earned overnight interest. The actual interest
posted should have been 6.65 percent. Additionally, oun page four, summary,
of the Bureau's memo reply to our request, it is scated that appropriate
adjustwments relevant to these findings would be wade by July 31, 1987. To
date, wve have not been notified that the adjustments and recalculation of the
66.60 percent interest has been corrected. This error has cost taxpayers
thousands of dollars.
We also requested an explanation as to the reason{s} why overnighter
inrerest, for period July 1, 1986, through December 31, 1986, was not
credliced to Osage Tribal Appropriations. It is estimated by our accountant
we should have received approximately %24,000 overnighter interest for our
tribal appropriation 14X7386, {plus iurterest on interest since the tribe has
not had the use of these funds}. Your tribes may want to investigate
"overnight" interest, too.
Another area of contentlon, relevant only to the Osage, is the matter of
Gross Production Taxes: A law, enacted by Congress on March 3, léZl,
authorized che State of Oklahoma to collect, and directed the Secretary of

the Interier to pay, an annual gross productilon tax on the royalty interests
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of the Osage Tribe in an ameunt not te exceed 5% of such income, In return,
the Oklahoma Tax Commission refunds one percent of this Gross Preoducticn tax
(5%} to Osage County, one-half to be allocated by the County Commissioner for
construction and maintenance of roads, and bridges, and the other one-half to
be used for maintenance of schools.

In 1983 it was discovered that the payment of gross production taxes by the
Osage Agency, to the State of Dklahoma, was in arrears by $3,165,748.05. No
funds had been withheld from oil or gas royalties to pay this tax Cfor
approximately I years.

On May 19, 1983, I, as Principal Chief, Mrs. Camille Pangburn, Chairperson
Osage Tribal Council Finance Commictee and Bert J. Pappan, Osage Tribal
Accountant, met with Mr, W.L. McElvany, Director, Gress Production Division,
Oklahoma Tax Commission and Mr. M.S. Coleman, Attorney for the Tax Commission
to discuas the matter of delinquencies. Subsequently, O0sage Tribal funds,
made available through an Osage Tribal audit of the Albuquerque Division of
Accounting Management records, were used to pay a portion of the delinquent
gross production taxes. The check was hand delivered by to the Oklahoma Tax
Commission on May 23, 1983,

This, substantially, brought us down to date as gross production taxes are
considered current by the Gross Froduction Division, Oklahoma State Tax
Commission, if taxes are paid within 3 months a‘Er.er the close of each
quarter.

The delay in paying the Gross Production taxes by the Bureau of Indian
Affalrs to the Oklahoma State Tax Commission, however, caused a strain to
exist between the State and the Tribe whereas before none exisced.

Recently, the Osage Tribal Finance Committee and Muskogee Area personnel
established procedures for transmitting receipt information teo the Branch of
Trust Funds Tovestments in Albuquerque, WNew Mexlco. The procedures were
based on an earlier meeting we had with the Branch of Trust Funds in

Albuquerque, and it was understood that all persons in attendance, were in
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agreement with the process as established.

apparently, there vere some misunderstandings(s} between the office in
Albuquerque, New Mexico, and our Areaftribefagency staff., It was our
understanding that a telephone call would be made to the office of Trust
Fuhds Investments QOffice on or about the 25th of each month informing them of
the actual receipt amount fo invest rather than relying on their estimate of
receipts. It 1a my opinion that this was also the understanding of the Osage
Tribal Finance Committee representatives and we believed that the Albuquerque
Office was in agreement with this procedure prior te our departing the
meeting.

More recently, however, Mr. Joe Weller, Chief, Division of Trust Funds
Management, in Albuquerque, New Mexico, has determined that a telephone call
is not acceptable, and that procedures need to be revised, As atated in Mr.
Weller's memorandum, Trust Funds Invescment will use the actual deposit to
treasury as recrieved through the Deposit Message Retrieval System which they
purport to utilize on a dally basis. Overaight deposit will be used wmore
than in che past, and since overnighr interest rates are favorable to the
regular market, the impact to the tribe is negligible. 4nd, oo, overnight
interest is now being paid out on a wonthly basis.

As Weller indicated there should be no negative affect on the Osage tribe's
investments, and as the procedures we established, using the telephone "call
in" of receipts, will no longer be accepted by his office, all appropriate
agency and tribal staff have been advised of the change.

However, the Bureau’s Official Accounting Report, "Detail of Trust Funds”,
which 13 the report the (Ogage Tribe uses to manage their funds, as of August
31, 1989, shows that only gne investment of $996,711.46 was made on B/3/89.
This contradicts Mr. Weller's sratement that Deposit Message Retrieval System

is utilized on a daily basis and further damages their c¢redibility insafar as

Osage is toncerned.
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If you or any other tribes have any questlons or need additienal information
you may wish to contact cur tribal auditor. He can be reached mornings, at

(918) 287-2495. Ask for Mr. Bert Pappan.
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NATIONAL TRIBAL CHAIRMEN'S ASSOCIATION

P.C. BOX 9. PIERRE, SOUTH DAKOTR 57501

TESTIMONY : NATICNAL TRIBAL CHAIRMEN'S ASSOCIATION
0
ENVIRONMENT, ENERGY, AND NATURAL RESOURCES SUBCOMMITTEE
WASHINGTON, D.C.
OCTOBER 26, 1989

SUMMARRY STARTEMENT

MR. CHRIRMAN, MIKE SYWAR, CONGRESSMAN FROM THE STATE COF OKLAHOMA,
AND MEMBERS OF THE SUBCOMMITTEE ON ENVIRONMENT, ENERGY, AND

HATURAL RESOURCES:

T AM MR. GEORGE E. TALLCHIEF. PRINCIPLE CHIEF OF THE OSAGE TRIBE
OF OKLAHOMA INDIANS, AND PRESIDENT OF THE NATIONAL TRIBAL
CHAIRMEN'S ASSOCIATION. THAMK YOU FOR REQUESTING THAT 1 TESTIFY
BEFCRE YOUR SUBCOMMITTEE ON ENVIRONMENT, ENERGY, AND NATURAL
RESOURCES. I RSKED MR. CLARENCE SKYE TC BE PRESENT DURING THE
PROCEEDINGS TO ANSWER ANY QUESTIONS REGARDING THE BUREAU OF
INDIAN AFFRIRS (B.I.A.) FINANCIAL TRUST SERVICES CONTRACT AND THE
INDIAN TRUST FUND. BEFORE BEGINNING MY TESTIMONY MR. CHAIRMAN, I
WILL BRIEFLY OUTLINE THE RELATIONSHIP BETWEEN THE UNITED sSioUX
TRIBES AND THE NATIONAL TRIBAL CHAIRMEN'S ASSOCIATION (N.T.C.R.).
IN 1986, N.T.C.A. CLOSED THEIR OFFICES IN WASHINGTON, D.C.,
MOVING THEIR OPERATIONS AND THEIR NATIONAL OFFICE TO PIERRE,
SOUTH DAKOTA. AR FINRNCIAL CRISIS FORCED THE UNITED SIQUX TRIBES

DEVELOPMENT CORPORATION TC BECOME A FINANCIAL AND RDMINISTRATIVE
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CORNERSTONE IN THE ORGANIZATION'S OPERATIONS. CONSEGQUENTLY, THEY
HAVE AGREED TO TAKE THE N.T.C.A. NATICNAL OFFICE UNDER THEIR
REGIS.

THE NATIONAL TRIBAL CHAIRMEN'S ASSOCIATION SHARES THE CONCERN OF
ALL 352 FEDERALLY RECOGNIZED TRIBES AND THEIR ELECTED TRIBAL
LERDERSHIP IN INDIAN COUNTRY. OUR PURPOSE, AS ELECTED OFFICIRLS,
IS TO ACT AS ADVOCATES FOR TRIBAL GOVERNMENTS AND INDIAN
RESERVATIONS THROUGHOUT THE UNITED STATES.

MEMBERS OF N.T.C.A. ARE ALARMED OVER REVELATICNS IN THE 0.5,
DEPARTMENT OF INTERIOR, OFFICE OF INSPECTOR GENERAL'S AUDIT
REPORT. THE REPORT INVOLVES THE ADMINISTERING OF MONIES IN THE
INDIAN TRUST FUND ACCOUNTS BY THE BUREAU OF INDIAN AFFAIRS. THE
AUDIT REPORT DISCOVERED LOSSES OF 17 MILLION DOLLARS BUT
CALCULATES 19 MILLION {(PER THE ACCOUNT FIRMS REVIEW) OF INDIAN
TRUST FUND INVESTMENTS REMAINING UNACCOUNTED FOR IN OFFICIAL
INVESTMENT ACCOUNTING RECORDS. DOCUMENTED INVESTMENT LOSSES OF
12 MILLION DOLLARS {INCLUDING INTEREST) ARE NOT REGISTERED IN
OFFICIAL ACCOUNTING RECORDS. ADDITIONALLY, THESE DEFICITS IN
INDIAN TRUST FUND ACCOUNTS ARE NOT IMBURSED. THE BUREARU OF
INDIAN AFFAIRS'S CONDUCT IS IRRESPONSIBLE CONCERNING GUARANTEED
LOANS OF 23 MILLION DOLLARS, OVERNIGHT, AN ESTIMATED TREASURY
INTEREST OF 2.4 MILLION DOLLARS GOES UNCOLLECTED BECAUSE OF
INACCURATE AND IMPROPER REPORTING PROCEDURES. THESE PROCEDURES
REFLECT POORLY ON THE INTERNAL CONTROL ANT} FINANCIAL MANRGEMENT
OF THE TRUST FUNDS.

THEREFORE, BY VIRTUE COF THE CHAIN OF COMMAND, THE FINAL
RESPONSIRILITY FOR THE BUREAU OF INDIAN AFFAIRS MISMANAGEMENT OF
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1.7 BILLION DOLLARS 1S THE DEPARTMENT OF INTERIOR'S. MR.
CHAIRMAN, THE DEFICITS REPORTED IN THIS PORTION OF THE STATEMENT
WERE TAKEN FROM THE INSPECTOR GENERAL'S AUDRIT REPORT: SELECTED
ASPECTS OF INDIAN TRUST FUND ACTIVITIES: BUREARU OF INDIAN
AFFAIRS: REPCRT NUMBER $9-117, SEPTEMEER 1929.

MR. CHRIRMAN, THE NATIONAL TRIBAL CHRIRMEN'S ASSOCIATION
RESPECTFULLY REQUESTS THAT THE SUBCOMMITTEE, ON EXVIRONMMENT,
ENERGY AND NATURAL RESOURCES AND GOVERMMENT OPERATIONS CONSIDER
THE FOLLOWING RECOMMENDATIONS. ONE, THE INDIAN TRUST FUND, BY
MANDATE, BE RUDITED ANNUALLY. TWO, THE NATIVE AMERICAN TRIBES BE
ANNURLLY INFORMED CONCERNING THE NUMBER OF INDIAN TRUST FUND
ACCOUNTS AND THEIR AMOUNTS BY THE BUREAU OF INDIAN AFFAIRS.
MOREOVER, THEY MUST FURNISH FINANCIAL STATEMENTS ON THE INCOME
DERIVED FROM THESE ACCOUNTS. THREE, THE B.I.A. MUST PROVIDE
INFORMATION ON THE DEPQSITORIES OF INDIAN TRUST FUNDS TO THE
TRIBAL GOVERNMENTS OR ELECTED OFFICIALS. FCOUR, THIS
SUBCOMMITTEE, MR. CHAIRMAN, MUST FORCE THE B.I.A. TC ANNUALLY
CONSULT WITH TRIBAL GOVERNMENTS ON THE PROGRESS AND DEVELOPMENT
OF TRUST SERVICES, ACCOUNTS. AND FUND MONIES. FIVE, THE CONTRACT
BETWEEN THE BUREAU OF INDIAN RFFAIRS AND PACIFIC SECURITIES BANK
OF LOS ANGELES, CALIFORNIA BE IMMEDIATELY TERMINATED., UNTIL THE
TRIBE3S RECEIVE AN APPROPRIATE BALANCE SHEET AND ARE ADVISED OF
ANY FUTURE NEGOTIATIONS WITH PRIVATE SECTOR FINANCIAL/INVESTMENT
INSTITUTIONS. SIX, THIS SUBCOMMITTEE MUST FORM R COMMISSION, AN
INDIAN TRUST AUTHORITY COMMISSION, TCO GUARANTEE THE BUREAU OF
INDPIAN AFFAIRS ACTS RESPONSIBLY CONCERNING THE FINANCIRL TRUST
SERVICES RND TRUST FUNDS. THE ELECTED NATIVE AMERICAN LEADERS

31-919 0 ~ 90 - 3
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EXPECT THAT PAYMENTS AND FINANCIAL STATEMENTS BE EXRCT AND
ACCURATE, INCLUDING THE COLLECTION OF INTEREST RATES AND
PROCURING THE HIGHEST RETURN ON THE FUND'S PRINCIPLE. SEVEN, THE
NATIONAL TRIBAL CHAIRMEN'S ASSOCIATION REQUESTS THAT AGENCIES
MANAGING THE INDIVIDUAL INDIAN MANAGEMENT ACCOUNTS ARE PROVIDED
TECHNICAL ASSISTANCE, AND TRAINING TO ACCOMPLISH THEIR PRIME
DIRECTIVE OF DISBURSING MCNIES TO THE NATIVE AMERICAN TRIBES AND
INDIVIDURLS FROM THEIR TRUST FUND ACCOUNTS. RAND EIGHT, N.T.C.A.
REQUESTS THAT THIS SUBCOMMITTEE DEMAND THE BUREAU OF INDIAN
AFFAIRS IMPLEMENT CERTRIN RECOMMENDATIONS IN THE INSPECTOR
GENERAL'S SEPTEMBER, 1989 AUDIT REPORT.

SPECIFICALLY, RECOMMENWNDATION NUMBER 3, PRGE 9, WHICH STATES, “THE
BUREAU CONCURS AND STATED THAT ACTION WILL PE INITIATED TO
ESTABLISH A DEPUTY TO THE ASSISTANT SECRETARY - INDIAN AFFAIRS
FOR THE TRUST FUND MANAGEMENT. THE BUREAU'S PENDING FISCAL YEAR
1991 BUDGET REQUEST, IF APPROVED, WILL IMPLEMENT THE
RECOMMENDATION (9, AUDIT, 1989})."

I, MYSELF, AS ELECTED LEADER OF THE OSAGE TRIBE AND ADMINISTRATOR
WITHIN THE TRIBAL GOVERMMENT, UNDERSTAND THE LIMITATIONS OF A
DEPARTMENT WHICH IS REQUIRED TO PERFORM MANY OPERATIONS, BUT 1S
POORLY STAFFED FOR HIGH PERFCRMANCE. AS AN EXAMPLE, I AM AWARE
THAT OTHER TRIBAL CHAIRMEN RECEIVE COMPLAINTS FROM RECIPIENTS OF
PROBATES WHICH ARE TWO YEARS BEHIND IN DISPURSEMENT. THE TRIBES
ARE UNABLE TO DISTRIBUTE PAYMENTS BECARUSE THE EXECUTOR, THE
BUREAV OF INDIAN AFFAIRS, HAS NOT ASSIGNED THE RECIPIENTS THEIR
PROBATES. A PORTION OF THE RESPONSIBILITY RESTS ON UNDER TRAINED
AND UNDER STAFFED EMPLOYEES IN THE BUREAU OF IMDIAN AFFAIRS. AN
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AUTOMATED ACCOUNTING SYSTEM WAS INSTALLED TO MODERNIZE THE B.I.A.
IN THEIR EFFORTS TO PROVIDE A BPETTER SYSTEM OF PAYMENTS TO THE
TRUST FUND. TO DATE. THE AUTOMATED ACCOUNTING SYSTEM STAFF NEEDS
ADDITIONRL TRAINING AND EKPERTISE IN THE ARER OF FIMANCIAL TRUST
SERVICES. THE BURERU OF INDIAN AFFAIRS MUST REFRRIN FROM ACTING
BS A FINRNCIAL INSTITUTION AND ALLOW MORE EXPERT PERSONNEL TO
MANAGE THE INDIAN TRUST FUND ASSETS. THE TRIBRL LERDERS OF THE
NERTIONRL TRIBAL CHAIRMEN'S ASSOCIATION NEED A SIMPLER
BUREAUCRATIC SYSTEM FROM THE PACIFIC SECURITIES BANK TO RECEIVE
AND WITHDRRW MONEY FROM THEIR TRUST FUND. WE UNDERSTAND THAT THE
CONTRACT (TRUST SERVICES AND INDIARN TRUST FUND CONTRACT} HAS NOT
FUNCTIONED BECAUSE THE PACIFIC SECURITIES BANK FRILS TO
UNDERSTAND THE METHOD OF QPERATIONS OF LOCRL INDIRN AGENCIES.

THE NATIVE AMERICAN TRIBES RERLIZE THAT THE BUREAU OF INDIAN
AFFAIRS IS EXPECTED TO ACCOMPLISH TRSKS SET BY UNITED STATES
GOVERNMENT BEYOND THEIR COMPETENCE AND ABILITY BECRUSE THE FUNDS
ARE NOT APPROPRIATED TO EXPAND MODERNIZATION AND TECHNCOLOGY WITH
THE B.1.A.

MR. CHAIRMAN, ONCE AGRIN, I WISH TO THANK YOU AND MEMBERS OF THIS
SUBCOMMITTEE FOR INVITING ME AND ALLOWING ME TO TESTIFY BEFORE
¥YOU TODAY. I AM HONORED, FOR THIS AUDIENCE, AND I SINCERELY
DESIRE WE FIND R RESOLUTION THIS MUTUAL CONCERN.

THANK YOU.
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Mr. SyNar. Mr. Tallchief, we appreciate that statement, and also
those recommendations. Would you submit that statement to us so
that we have a copy?

Mr. TaLrLcHiEF. It has been submitted, sir.

Mr. Synak. Miss Giles.

Ms. GiLEs. Miss Gentry will give our statement.

Mr. Synar. Miss Gentry is going to be testifying?

Ms. GENTRY. Yes.

STATEMENT OF JO LYNN GENTRY, NAVAJO TRIBE, POLICY SPE-
CIALIST, ON BEHALF OF FIRST NATIONS FINANCIAL PROJECT,
ACCOMPANIED BY MARCELLA GILES, CREEK TRIBE, RE-
SEARCH DIRECTOR

Ms. GENTRY. | would like to take this opportunity to thank you
for inviting us here to submit our views on the BIA's management
of the Indian tribal trust funds.

First Nations has worked with tribes to help them achieve a
measure of self-sufficiency and to decrease their almost total reli-
ance on Federal programs and Federal assistance. Towards this
goal, First Nations has worked to ensure that tribes be allowed to
participate in the management and investment of their trust funds.
We believe tribes have the legal right to have input into the invest-
ment process and to know how the business of the trust is being
carried on.

First Nations has developed three alternative models of tribally
controlled trust funds. We hope these will eventually become the
solutions which this committee is looking for.

The first model is the out-of-trust model. This has proven suc-
cessful for the Saginaw-Chippewa Tribe of Michigan. Under this
model, Saginaw has received a judgment award in 1986. Pursuant
to the Judgment Fund Distribution Act, the Saginaw submitted a
distribution plan to the Bureau, wherein the $10 million set aside
was to be managed and invested by the tribe for tribal develop-
ment. The Bureau ignored this distribution plan in favor of their
policy of distributing 80 percent of the award in per capita pay-
ments and maintaining 20 percent of the award for investment
purposes.

The other two models are currently being field tested by First
Nations. The first one is the 638 model, wherein tribes would con-
tract with an investment advisor to administer specific or all parts
of the management of the investment portfolio. The third model is
the in-trust model, and this is similar to the system that is in place
now at the Bureau. Under the in-trust model, there would be an
explicit trust document which would define the trust relationship
and the BIA would be required to provide technical assistance, es-
tablish a formal structure to guarantee communication between
the trustee and the beneficiaries, and to provide clear and timely
reports to the beneficiary.

is communication, technical assistance, and reports are func-
tions which should not need to be spelled out in a trust document.
Throughout our work with trust funds, we have researched services
provided to beneficiaries by trustees in the private sector. Services
such as these are provided as a matter of course to their clients,
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and if they're not, the trustee is fired and a new one is put in
place.

As part of the BIA trust responsibility to Indian tribes, the
Bureau should take steps to ensure tribes are able to provide mean-
ingful and informed input into the ongoing management of the
trust funds. Aithough the Bureau has contracted the management
of these trust funds out to a private institution, their trust respon-
sibility to the tribes has not been terminated. The Bureau now has
the burden of overseeing the contract services to make sure these
basic services are still being provided, or become provided.

In a sincere desire to work with this contractor, Security Pacific,
to provide cost efficient and meaningful involvement of the tribes
in designing their investment portfolios, we sent a package of
training materials and case studies to Security Pacific. Later, in a
meeting with Security Pacific, we were told that there was no
budget to provide assistance to the tribes and that the materials we
had sent to them had been thrown away. They said their client was
the Bureau and that they had no obligation to the tribes. We were
accused of merely wanting a piece of the money and our materials
had therefore been thrown away, although, in fairness to Security
Pacific, we did receive a request this week for those same training
materials that we had sent on a prior occasion.

We have not included comments in our testimony on the con-
tract or on the bidding process. However, we would like to submit a
memorandum later to the committee for the record.

i Mr. SYNAR. Under unanimous consent, we will allow that to be
one.

Ms. GENTRY. Thank you.

The hearing today is focusing on the mismanagement of the
trust funds. This focus then should also consider the money that
was lost as a result of the BIA’s policy of distributing 80 percent of
the judgment awards in per capita payments. This policy serves to
destroy the trust as surely as the unreliable accounting systems
and possible misappropriations of the trust fund money. To rectify
the wrongs done to tribes who had their money distributed under
this policy, we feel Congress needs to create a trust fund Court of
Claims and authorize class action suits. This would provide a forum
to those tribes who suffer as a result of the BIA’s mismanagement
of their trust funds.

Congress also needs to follow the contract with Security Pacific
to make sure the terms of the contract are complied with and that
the history of mismanagement is stopped. This could be accom-
plished through the use of the oversight committee that has been
recommended.

This concludes our oral testimony and we're prepared to answer
any questions you have.

[The prepared statement of Ms. Gentry follows:}
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INTRODUCTION

On behalf of First Nations Financial Pr¢ject, (FNFP), I
want to express our appreciation for this cpportunity to testify
at these hearings.

First Nations Financial Project (FNFP) was created in
1979 for the purpose of using small-scale economic and enterprise
development techniques to enhance existing tribal services and
operations, Our objective is to decrease the tribes’ almost
total dependency upon federal funds and to build business and
development capacity intc the reservation. It is through our
work with tribes at the grassroots level that we became aware of
tribe’s concerns over BIAR management and contrcl of their trust
funds.

Qur testimony will focus on the needs and rights of
Indian tribes,

A basic premise of FNFP is that reservation development
must be tailored to the needs of gach tribe, Thls premise can
be realized within a national] strategy of management such as the
BIA Trust Fund, An in-depth analysis of the BIA's trust fund

operations supported this premise and encouraged tribal
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participation six years ago'. The Price Waterhouse report
encouraged setting investment objectives tribe by tribe and
viewed this consultation as consistent with the current federal
policy of self-determipnation.

In order to implement this national strategqy, the BIA must
actively consult with tribes. In our surveys on almest 100
reservations, tribal leaders have identified a lack of local
control, limited pool of expertise and quality technical
assistance, and poor or inadeguate information as barriers to
regervation development, The BIA contributes systematically to
every one of these barriers. Tribes are frustrated by the lack
of inveolvement and inadequate information. Our research into
the issue of BIA’s management of trust funds and the recent bid
and contracting process with Securlty Pacific indicates that the
needs of the Tribes remain unmet and the legal xjghtg of the
Tribes remain lgnored.

Qur research had two points of departure - the Tribes
and fiduciary trustees, We asked such guestions as (1) what were
the Tribes experiences and how were their needs being met and (2)
were they involved in the ipvestment process. We met with other

trustees of mutval funds, estates, and s¢o forth and asked (1) do

'Price-Waterhouse In-Depth Review of Indiam Trust Funds for
the Bureau of Indian Affairs, Task V Recommendations, January 11,
19814.
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you meet with the beneficiary and (2) what services do you offer.

In every inguiry we made to trustees of varlous funds
the requisite legal obligations are: {1) observe and recognize
beneficiaries RIGHT to have input and determination of financial
needs and investments, (2) exercise the highest standard of
fiduciary obligations to manage money in a manner mgst relevant
to the needs and investment desires of the beneficlary,

Ideally, svvereign Indian nations should expect no less
and be provided means to establish budget and financial goals and
chjectives. First Nations has worked toward these goals with
several tribes as well as individual Indians.

NEEDS OF TRIBES

We found that ordinarily, a private investment manager
would spend a conslderable amount of time with a client
determining what type of investment portfolio would best meet the
clients’ needs., If they refused this very basic service they
were fired and a new manager was selected. Very simply, their
Jjob was to facilitate a process raising questions as to how much
money was to be invested and for what length of time~ short,
medium, or long-term. These questions needed to be answered
before the money manager proceeded with the investment process.
So why is this process any different for tribes with regard to

investment ¢of their trust funds?
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In our August, 1985 discussicns with the Investment
pranch of the BIA in Albugquergue, we were told that the BIA did
not provide technical advice to tribes desiring to form
investment plans, Further, the BIA did not have the expertise
necessary to provide such assistance, They did have investment
coordinators located at many area offices but, in any case, this
person had other responsibilities and only devoted a portion of
their time toe the investment coordinator rele. The investment
branch personnel candidly noted that only a very few of the
tribes, in particular those with substantial resources, had the
requisite knowledge to develop investment objectives. There was
an unspoken conclusion that the system was adequate because no
demands were made of it. In a large part, this is because Tribes
did not have the expertise to question it anyway.

Conversely, at an Oklahoma Indian Business Development
conference last spring, several tribal representatives confronted
the BI1A about issues related to trust fund investment, These
included: (1} Mot being informed about changes in payment
schedules for tribal trust fund interest payments; (2) A lack of
personnel in both the area and agency offices that could answer
questions pertaining to trust fund investments; and (3) Not being
able to obtain a copy of the proposed BIA/Security Pacific

contract when requesting one. Many tribes did not know who
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their coordinators were or found that the coordinators did not
have the gkills to properly assist them,

In further research into tribal needs, FNFP initiated a
meeting with BIA and Security Pacific representatives for the
purpose of determining what plans had been set in place by the
BIA and/or Security Pacific to enhance the ability of tribes to
develop investment gecals and objectives, We were informed that
both parties had laid the groundwork for improved cash management
and accounting systems. But efforts to work with tribes appeared
to be minimal,

Neither party could identify plans for providing
technical assistance to enhance tribes’ investment capabilities,
Instead we heard things like "there’s no money in the budget™
and "no tribe has come forward with a propesal for such
assistance.™ In a sincere desire to work with the contracteor in
providing a cost-efficient, meaningful involvement of tribes in
designing the investment portfollos, we offered a package of
training materials and case studies FNFP successfully used
through the years in our work with tribes, Mr. Barrett simply
threw our materials away and saw no feasible way that the over
500 Security Pacific¢ branches could be called upeon to relate to
tribal client needs,

We note, however, that section C.4,2 -"Investment
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Services” of the BIA/Security Pacific contract expressly requires
that the "Contractor will provide advisory services on all phases
of investments and portfolio mix.” In fact, the principal
recommendation of the Price-Waterhouse review was for the BIA to
“develop and implement an ongoing process to enable tribes and
individuwals to participate in the fermulation of investment
objectives for the Indian trust funds."? This has not been
done.

The second major racommendation was to establish an
oversight committee. This has not been done. This committee
should be established to implement selection and to oversee the
management of Tribal Trust Funds. Selection should set criteria
for choice, identify potential advisors, solicit proposals,
interview and evaluate candidates, and make recommendations. The
advisors should be evaluated by two sets of categories: (1) bkasic
criteria for initial consideration, and then, {2) evaluating
criteria to compare advisors for final selection.

The committee should oversee and periodically evaluate
the management on areas of investment performance, record-
keeping, information reporting, relative to tribal clients, costs
and overall contractuwal compliance., Tribal representatives

should participate on the committee with investment managers to

w
—
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set broad lpnvestment objectives for pooled funds and to express
tribal goals and objectives for individual investment portfolios.
The committee also should oversee the BIA to evaluate its
compliance with tribal objectives.

Three broad questions should be asked of all financial
institutions interestec in assisting tribes to manage and develop
their capital: {1) What sccial and cultural considerations should
a finance and investment service firm offer to tribes?’ (2} What
type of specific financial services beyond portfolic management
should the firm offer to tribal clients? and {3) What are some of
the key economic objectives underlying a tribe’s investment
strategy that will impact eoverall portfeolio management?

RIGHTS OF INDIAN TRIBES

The seriousness of the trust funds and the most
*exacting fiduclary standards" are at stake. The fellowing
statement to the Senate Select Committee on Indian Affairs was
made :

*The Indian trust funds represent a legacy for tribes and
individual Indians. Indeed, it is not an overstatement to
cbserve that the trust funds represent the residual value of
all the land, water, and natural resources which were

appropriated from the tribes as the United States expanded
from coast to coast., The trust fund investment program then

Mribes may want to examine their investments for their
social impact. For example, tribes may decide not to invest in
corporations that are known to discrimipate against hiring Indian
employees or corporations deing businesses in South Africa or
contributing to the devastation of the tropical rainforest.

T
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can be characterized as an effort to manage this important
legqacy..... h

A report by the Inspector General, 0.5. Department of
the Interior documented in one year a $17 million loss of Indian
trust funds.

The Inspector General emphasized that "stewardship of
the trust funds is the purest expression of a BIA trustee." He
concluded the BIA had not properly performed its fiduciary
duties. BAppallingly, the BIA's policy may be described as "wait
and see if the victim tribe discovers losses and if they do to
then wait and see if they sue or file a claim for recovery of
funds.” HNo formal policy to address this issue and no procedural
recognition of loss has been reported to tribes by the BIA.

Yet, as of today, the tribes have not received any
notice of a reconciliation of their accounts by the BIA or
Security Pacific. In the September, 1989 Inspector General's
Report No. 89-117, the IG concluded that BIA trust fund
accounting was "unreliable because ¢f numerous discrepancies and
inaccuracies...and lacked credibility.” While multiple
accounting systems were "routinely® not tracked to reconcile
trust funds, it was the IG's unwavering position that the Bureau
is potentially liable for any mismanagement that results in any
leoss. FNFP supports many tribe’s agsumption that not only is the

BIA legally liable for mismanagement or loss of funds but now
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also Security Pacific is directly iiable to the tribes.

In this perspective $17 million does not include the
loss of over 5.5 billion by tribes who were forced to receive per
capita payments under the Judgement Fund Distribution Act, P.L.
93-134, For a true accounting of the trust, a study should
include all money dispersed in per capita payments plus interest.

While the burden is on the BIA to prove competence,
FNFP recommends the creation of a Trust Fund Court of Claims to
remedy wrongs committed over the past 20 te 30 years., Congress
needs to enact legislation authorizing class action suits by
beneficiary tribes and to establish the grounds fer Jjurisdietion,
CONCLUOSION

Congress, we respectfully submit that there is ne
mystery to what should be done, It is a matter of demonstration.

In cohglusion First Nation's experience has proven that
when the needs are met and the rights are upheld, success
follows. Let me share a story about oné tribe.

It took the Saginaw two years of crganizing, testifying
before Congress, and political networking to cbtain the special
legislation whereby contrel over a §$10 million land claims
settlement belonged to the tribe. During this time, and in
coordination with these activities, First Nations worked to

develop and implement an investment plan for the $10 million
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award,

The Tribe's investment plan had several different
stages. Initially, First Natione, in conjuncticn with the Tribal
Council, held community workshops on the advantages of investing
the Saginaw settlement award, A comprehensive survey was
conducted te identify the community’s social and economic needs
and to assess their priority for program devaelopment.

Preliminary research on commercial, industrial,
agricultural, and economic opportunities for eccnomic growth was
compiled, Financial experts who could help design a plan and
make recommendations on the use and investment of the funds were
identified. Training from First Nations prepared the Saginaw
Tribal Council and key tribal staff for the selection of a
finaneial adviser,

Equitable and reciprecal relaticnships with local
financial institutions were pegotiated and by July 1986, First
Nations completed the Saginaw Chippewa Tribal Trust Fund
Investment Plan, As a direct result of placing these funds
locally, the Tribe worked out an arrangement with a local bank to
provide 10% mortgages for tribal members for pew housing units
financed and constructed on the reservatien. Sixteen familjes
have moved intc their new homes, and another sixteen will have

their hemes finished in the near future.

10



76

Thank you for this opportunity to share with you our
testimony regarding the management of the Indian trust funds. We

are prepared to answer any questions the Committee has of us,

11
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Mr. Synar. Thank you, Miss Gentry. We appreciate that, and
we’ll need that copy, or at least a summary of that, for the record.

Ms. GEnTRY. OK.

Mr. SYnar. You all surprised us this morning. What we had and
what you gave us were two different things. Also, the models that
you mentioned in your statement will be made a part of the record.
I might add that, with that kind of creative management, if the
BIA had been listening to you, maybe we wouldn’t be here today
looking at this whole program.

I want to insert into the record a statement by a witness repre-
senting the Red Lake Band of Chippewa Indians from Red Lake,
MN. A lot of people asked us to testify today. Regrettably, the sub-
committee just doesn’t have the opportunity to hear from anyone,
so we will, under unanimous consent, allow this statement which
details some specific problems they've had with the Bureau regard-
ing an apparent shortage of almost $2 million in their tribal trust
funds to be made part of the record. I would ask unanimous con-
sent at this point that that be done.

[The prepared statement follows:]
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TESTIMONY BEFORE THE HOUSE GOVERNMENT
OPERATIONS COMMITTEE, SUBCOMMITTEE ON ENVIRONMENT,
ENERGY, AND NATURAL RESOURCES
BY
ROGER A. JOURDAIN, CHAIRMAN
RED LAKE BAND OF CHIPPEWA INDIANS
OCTOBER 26, 1989

Good Morning Mr. Chairman:

My name is Roger Jourdain and [ am the Chairman of the Red
Lake Band of Chippewa Indians of Red Lake, Minnesota. On behalf of
the Red Lake Band, 1 would like to thank you for this opportunity to
present our views,

In order to help you understand our recommendations, I would like
to take just a few minutes to tell you a bit about the history of our Red
Lake trust funds mismanagement problems. Until 1981, the BIA
maintained a separate accounting station at the Red Lake Agency office.
This accounting station was responsible for the daily management and
accounting of cash activities for the various trust funds owned by the Red
Lake Band. 1In 1981, the Tribe learned, rather inadvertently, that the BIA
was, and had been, deducting the costs of managing our trust funds from
our tribal trust fund accounts. Upon receiving this information, we
immediately contacted the BIA and demanded that the practice cease and
that we be repaid for the funds which were illegally taken. We also
requested a full accounting of our trust fund balances. While the BIA
responded by closing the Red Lake Accounting Station, no accounting was
received for a number of months. When it did finally arrive, it was
incomplete and obviously inaccurate. As a result, the Tribe again, by
resolution, requested a complete and detailed accounting.

|

When this resolution was not responded to, the Tribe contacted then
Assistant Secretary for Indian Affairs, Kén Smith, and asked him to
intervene. Finally, in October of 1981, after waiting an additional two
meonths and receiving nothing, the Tribe contacted Senator Boschwitz and
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asked him to assist us ipn forcing the BIA to live up to its trust
responsibility. He had no better luck than we did.

In May of 1982, the Tribe requested the assistance of the Office of
the Inspector General. Their report, dated June, 1982, concurred with the
Tribe's opinion that the Trust fund balances were incorrect, and that they
should reflect at [east several hundred thousand dollars more than the
BIA was showing on its records. 1p addition, they discovered a number of
additional adjustments which had been made without the tribe’s
knowledge. Many of these were undocumented. According to cur Tribal
CPA, these adjustments appear to have been made to reduce our trust
fund balances to the amounts reflected in the BIA Finance System, which
were clearly incomplete and ipaccurate. After issuing his report, the
Inspector General established a deadline of September 1982, for the BIA's
response. No response came.

Finally, in 1983, the Tribe sued the BIA, in Federal District Court,
over its failure to provide the information it requested and document
certain Trust fund balances. As a result of this litigation, the Court
ordered the BIA to have all Red Lake Trust Accounts audited. The audit
ordered covered a fifteen year period from 1968 to 1984. The results
showed that the BIA’s financial statements, as reflected in its Finance
System records, were understated by more than $800,000.

Despite these devastating findings, the BIA continues to take the
positicn that this audit report was "just 3 management tool” and that it
will do nothing until it has reviewed the audit report and determined its
accuracy. This response is appailing to us, since the BIA picked the audit
firm and it was staffed by nationally-recognized certified public
accountants.

As a result of the BIA’s position, the litigation we started in 1983 is
still active, and the Tribe is continuing its efforts to obtain complete and
accurate account information, together with corrections to our account
balances. To add insult to injury, we learned in January, 1989 that the
BIA had unilaterally, and without our knowledge, determined that the
tribe’s trust funds investments were overstated and transferred some $1.25

2
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million out of our accounts. Thus, since, we have never received the
account adjustment called for in the court-ordered audit, we now find
ourselves missing more than $2 million of tribal funds.

When the Tribe discovered the $1.25 million adjustment,
representatives of the Tribe, including its CPA, traveled to Albuquergue in
March of this year to demand an explanation. After reviewing the BIA’s
records, the Tribe took issue with the BJA’s decision and, at its own
expense, prepared and presented its position to the Agency in April. After
viewing our presentation, the BIA personnel working on cur audits
acknowledged their agreement with our position, but again took the
position that they would have to review our accounting work in detail
before they could restore our lost balances. To date, no restoration has
been made.

Mr. Chairman, had the Red Lake Band not been in a position to file
its mismanagement lawsuit, and had we not a CPA team capable of
tearing apart the BIA’s records, we would have never known the e¢xtent of
loss we had suffered. Today, eight years later, after we have expended
over $50,000 in litigation costs, and elected tribal officials and our CPA’s
have spent hundreds of hours at tribal expense, the BIA has tentatively
agreed that our accounting is probably accurate, but we stitl don’t have
our money.

In our opinion, there are two issues which should be addressed by
this Committee: the current status of tribal trust fund accounts and the
proposed third party contract with Security Pacific. These issues are
inter-refated and cannot, and should not, be viewed any other way. The
Inspector General’s Report and the Arthur Andersen study have already
documented many of the problems which exist in the government’s
accounting system, but no one has proposed a practical solution. Our
fear, quite simply, is that once a third party financia! institution becomes
responsible for the day-to-day managemient of these funds, the Congress
will lose interest in solving the real problem, the inaccurate balances in
our Indian accounts.
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While we at Red Lake are capable of continuing our breach of trust
litigation and fillng additional law suits, we are, to put it bluntly, sick and
tired of having to use every penny that we have available to pay lawyers to
make the federal government do what the federal courts have already
determined is its responsibility. The federal courts made it clear in
numerous cases, such as Angle v. United States, that "Where the United
States holds funds for Indian tribes, a trust relationship exists unless
there is explicit Janguage to the contrary." The courts have, in cases such
as Cheyenne-Arapaho Tribes of Oklahoma V. United States, explained
that, "the federal government, as trustee must act in a reasonable prudent
manner in managing the trust assets and that the U.S. also has the
fundamental obligation to protect the Indian beneficiaries’ principal.... as
well as to maximize the trust income from that corpus.” I just don’t
know how much clearer the courts need to get.

The findings of the Inspector General make it crystal clear that the
BIA is violating each and every one of those principles. If a private
trustee had done what the BIA has done, it would be looking at punitive
damages and their officials would probably be facing incarceration. In
this instance, however, the best that we can hope for is that we get our
money bach

While we have heard all the arguments in support of the policy of
limiting government civil and criminal liability, I hope that you can
understand the frustration that we feel when we are taken advantage of
time and again and our funds are siolen right before our eyes. We,
therefore, believe that we are not being unreasonable when we say that we
resent having to sit here and beg for the opportunity to be involved in
these decisions affecting our own money. While we are thankfu)l to see the
press show an interest in this issue, we know rom experience that in a
few weelts or even days, they will move on to another sensational
government atrocity and we will be left alone with our problems. We,
therefore, implore you to provide a mechanism to insure that something is
done now.

Through our activities, we have learned of some of the problems
associated with BIA’s trust funds accounting. One major weakness is its

4
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inability to reconcile receipts, disbursements and interest earnings with
balances in the U.S. Treasury. We think of the U.S. Treasury as a "bank".
All trust funds are initially deposited in the Treasury and long-terin
investments are made by withdrawing money from the Treasury accounts
and investing them in instruments such as certificates of deposit at banks
and savings and loan institutions. When these investments mature, they
are redeposited in the Treasury, together with the interest they have
earned. Disbursements from trust funds are made directly froin the
Treasury with the use of treasury checks and cash balances in the
Treasury which are supposed to earn interest at the prevailing interest
rate,

While this all sounds reasonable, the problem is that controls vver
the receipts deposited into the Treasury are weak, at best, and in some
cases noneXxisient. In his Red Lake trust funds report, the 1nspector
General pointed out that some Red Lake receipis which were deposited
into the Treasury were never recorded by the BlA on its accounting
records. In a private banking situation, these omissions would have been
discovered at the end of each month, when deposits are reconciled with the
accounting records. Unfortunately, in our case, these reconciliations were
never done, probably because Treasury does not prepare monthly
statements which itemize individual deposits, withdrawals and interest
earned, as a normal bank would do.

Our information leads us to believe that the U.S. Treasury does not
maintain its own individual balances on trust funds accounts or keep even
an accurate, up to date balance of trust funds on deposit. Several of the
reports you have received disclose that the BIA is responsible for notilying
Treasury on a daily basis of the amount of Trust funds held by Treasury,
and that Treasury uses those figures to calculate the inferest earned on
indian trust fund accounts. This is comparable to my bank allowing me
to call them each day and paying me interest on whatever amount 1 say
that I have on deposit.

In the Red Lake situation, we have learned that the BIA has utilized
as many as flive different accounting systems in the past trying to account
for our Indlan Trust funds, and not one of these systems could be

5
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reconciled to any Treasury balances, nor could any of these systems be
reconciled with each other. Different divisions of the federal government
take different positions on which of these systems reflects the most
accurate record of trust fund accounts. These differences of opinion still
exist today. Our staff has, for example, been caught more than once in
disagreements between the BIA's accounting and investment divisions
when trying to reconcile our Tribal balances in just one Red Lake account.

Another problem exists when the federal government tries to
determine the nature of a prior trust fund deposit. Take for example, a
single tribal timber sale where one company buys timber from section A,
another company buys the timber in section B, and a third company buys
the stumpage. One sale, with at least three separate payments. The
BIA’s accounting division, like most other accountants, uses deposit codes
when payments are entered. These codes work very well as long as
someone makes adequate notes explaining what they mean. In many
cases, however, the BIA had made one single deposit entry for a given
sale. Thus, unless someone has and can understand ihe notes on that
entry, or remembers the details of that sale, it is impossible to tell five
years later whether, in the case of my example, that entry represents a
payment from one, two or three companies.

My point, Mr. Chairman, is simple. The only way that the federal
government is ever going to reconcile these balances is by involving the
Tribes. We cannot frust the BIA to do the job for us, and as our
experience has taught us, and as the private accountants the government
has hired to work on our situation have stated, the federal government’s
information is simply too sketchy and too unreliable to lead to a reliable
result. Red Lake’s CPAs have spent hours preparing information for
everyone from the BIA staff to the Office of the Inspector General, and it
is this information, and only this information, which has allowed us to
identify the problems in our accounts. The Red Lake Band and the
majority of other Tribes are ready and willing to assist in resolving these
matters, but to date, our offers have been ignored. We at Red Lake know
for a fact that our trust fund balances could never be reconciled without
the information we provided to the agency at our own expense. We,
therefore, recommend that you consider appropriating enough money to

s
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allow the Tribes to involve their own people in this auditing process,
rather than just funding private and government CPA’s to try to reconcile
books which are missing half of the information.

We also feel strongly that the Congress should appropriate funds io
cover all of the shortages identified in Indian trust fund accounts, instead
of forcing each and every Tribe and individual owner to file suit. Just last
year, Congress appropriated hundreds of billions of dollars to correct the
problems created by the mismanagement of numerous savings and loans,
even though that mismanagement was not caused by, or the responsibility
of, the U.S. povernment. To the contrary, it has already been established
that the shortages in Indian trust accounts were caused by and are the
responsibility of the United States government. We, therefore, feel that if
you want io truly do something to further Indian economic development,
allow us to expend our limited funds for projects in our communbity
instead of filing suits against the federal government to recapture monies
for which the federal government already knows if is liable.

On behalf of the Red Lake Band, I would like to thank you for this
opportunity {o testify here today.

RITRUST.FST/MIS SRLMS
PAM; 10208%/0152-07118
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Mr. SYNAR. Obviously, the people at the table here are the bene-
ficiaries, or the victims, of the trust fund itself. We're glad to have
you here this morning.

I guess, if I could get you all to briefly tell us maybe, are you
satisfie:.'?l with the internal management of these trust funds, Miss
Gentry:

Ms. GENTRY. No. We feel there needs to be more tribal input and
accurate reporting from the Bureau to the tribes, so that if this
had been done, as was recommended, the auditing would have been
caught earlier by the tribes had they had accurate reports and
been trained in how to read those.

Mr. Synar. Mr. Tallchief?

Mr. TaLLcHIEF. Mr. Skye will comment.

Mr. SkyE. Could you state the question again, please, sir?

Mr. SynaR. Are you satisfied with the way that the trust funds
have been managed?

Mr. SkyE. No, we're not, simply because over the years there
have been many problems occurring and no direction was taken to
correct those problems. One of the things that is important is that
the American Indians across the country—you know, the GAQO and
Inspector Generals Office and FBI and Federal marshals, when a
tribal leader or a councilman misspends money or misappropriates
funds, he’s taken to court and sent to prison. And not for 2 years.
Maybe for 15 or 20 years.

Who do we take to court? Who do we talk to? What do we do
about this situation? We're not as informed about the reporting
system that the Bureau of Indian Affairs has within their own bu-
reaucracy. We receive copied reports of information that you can
hardly read. The numbers are partially faded out. We don’t know
what type of—maybe they're using their GSA copying machine.

Mr. Synar. 1 think you point out something very interesting. If
this was the private sector and you got that kind of treatment, you
would take your business elsewhere, wouldn't you?

Mr. SkyE. Yes, sir.

Mr. SyNAR. You can’t do that in this case, can you?

Mr. Skye. No, we can’t.

Mr. Synar. Do you think the tribes have been sufficiently con-
sulted with through this process?

Mr. Skvye. No, sir, they're not consulted with, probably very
little, I want to make that clear, a good clarification of that.

We have asked—the Sioux tribes have asked the Bureau of
Indian Affairs, in earlier years, going back to 1985, 1986, and 1987,
to provide some information about their trust funds and how the
trust services department did the reporting. The people that they
sent out weren’t well informed about how the system worked.
Either they were new or didn’t know enough about tribes and
agencies and how those agencies functions.

Mr. Synar. Were they Native Americans?

Mr. Skye. No, they weren’t, sir. :

Mr. Synar. Miss Gentry, let me ask you a question, if [ may.

Are you familiar with the appropriations language that we’ve
been talking about today with the inspector general?

Ms. GENTRY. Yes, L :
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Mr. SynakR. Would you agree that it is very clear that the BIA
has the responsibility to audit and reconcile those accounts before
they transfer the assets to a contractor?

Ms. GENTRY. Yes, that type of auditing and reporting——

Mr. SynAR. Is that the understanding of your organization and
most of the tribes?

Ms. GENTRY. Yes.

Mr. SYNAR. The same with you, Mr. Skye?

Mr. SKYE. Yes, sir.

Mr. SYynNaAR. Mr. Thomas.

Mr. TuoMAs. Thank you, Mr. Chairman.

Miss Gentry, you mentioned three alternatives, I believe.

Ms. GENTRY. Right.

Mlii THoMAas. Would you review the first one? I'm sorry, I didn’t
get that.

Ms. GEnNTRY. The first one was the out-of-trust model. This is
where the tribes withdraw their funds from the Bureau's control
and manage them themselves.

Mr. THoMaAs. | see.

Ms. GenTRY. The trust responsibility then is passed on to the
tribe and the tribal members become the beneficiaries.

Mr. THoMas. Would your organization or the people you repre-
sent generally support the notion of either dissolving or drawing
down this trust and putting it in the hands of the beneficiaries to
manage for themselves?

Ms. GENTRY. If that’s the only way to——

Mr. THoMmas, Isn’t that what you’re saying?

Ms. GenTrY. That’s the one model, yes.

Mr. Taomas. Would you support that option?

Ms. GENTRY. Yes.

Mr. THoMAS. Mr. Skye?

Mr. SKYE. Yes, sir, I would.

Mr. THoMas. Really? Has that been proposed? Is that a new idea
or is it something that you all have thought about for some time?

Mr. SkYE. Sir, ever since we heard about the Mellon Bank deal
with the Bureau of  Indian Affairs, the tribes out there in the
“sticks,” so to speak, are not supposed to be knowledgeable or
they’re not Harvard lawyers, nor are they investment people. They
worked on a package with Shearson Lehman Brothers and tried to
develop a 638 package to contract those trust funds from the
Bureau. When the people came out to discuss it with the tribes,
they weren’t able to explain it properly, so nothing was accom-
plished at that time. It was very frustrating.

Mr. THoMas. The tribes in Wyoming, I think there are some
8,000 Native Americans in my State that are relatively knowledge-
able. I think they do have management structures that seem to me
to be quite good.

I have no more questions. Thank you very much.

Mr. SYNAR. Let me thank all four of you.

Miss Giles, did you have something? '

Ms. Gies, Yes. If you would indulge me, I'm suffering from a
sore throat.

In the success model, in the inaw-Chippewa model, the assist-
ance came from the BIA. As our firm provided the technical assist-
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ance to the Saginaws, the end result required a special piece of leg-
islation to, in fact, allow the tribe to successtully manage and
invest their funds. The local economy was impacted and positive re-
sults certainly did result, in spite of the persistence of the Chippe-
was having to pursue congressional authority.

Mr.;. THomAs. May I follow up on that just a second, Mr. Chair-
man?

Mr. SYNaR. Yes, go right ahead.

Mr. THomas. Is that the instance you gpoke of where the choice
of the tribes to take the corpus of the fund and invest it rather
than distribute it on a pro rata basis?

Ms. GiLEs. Yes. And certainly there is some risk to the sophisti-
cation of the tribe to manage this. The other two models are alter-
natives to 638.

Mr. THoMmas. But the tribes generally would be interested in
hiring—most of us are not professional in managing money and
you would hire somebody?

Ms. GiLes. Yes, sir. The tribes have actively sought out the pro-
fessional management.

We would like to submit our extensive surveys that our firm has
conducted, both with the tribes who have tried to talk with the
BIA, I think to summarize and to reinforce Mr. Skye’s statement.
Basically, we grouped the three responses from the tribes and time
and again, as they were trying to talk with the BIA, their results,
their reactions, were categorized as not being informed about the
changes in payment schedules for the tribal trust fund interest.
Again, there was a lack of personnel that was able to assist them
in this particular area of expertise and to the trust fund invest-
ment program itself. The third category is that they were contin-
ually unable to obtain a copy of even the contract. This was over
100 tribes who had not even been provided a copy of the proposed
contract.

I would also like to say as well that in our surveys among the
private sector we were assured, at least by at least one large fund,
that they could buy off the shelf, today, software to manage over
one-half million accounts. I think this was analogous to an insur-
ance company. So it was amazing to us that the BIA could not
walk across the street or down the street to avail themselves of
such software that is available.

Mr. SyNaR. Miss Giles, let me interrupt you. You said something
on page 5 that I found very interesting. You all approached Securi-
ty Pacific with a sincere desire to work with the contractor. You
quoted here in your statement, “Mr. Barrett simply threw our ma-
terials away and saw no feasible way that the over 500 Security Pa-
cific branches could be called upon to relate to tribal client needs.”

Is that correct?

Ms. GiLes. That is, sir, and to our amazement——

Mr. SYNAR. That’s not very sensitive, is it?

Ms. GiLes. It was a direct rebuff. We would like to say that we
have a package in response to any——

Mr. SyNAR. We will submit that and the surveys that you men-
tioned earlier to the record.

Ms. GiLes. Thank you, sir.

[The material follows:]
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Trust Funds and BIA Management:
A National Disaster

by Marcella Burgess-Giles

The ssues

On October 26, 1989, First Nations presented
testimony on Indian trust funds before Congressman
Mike Synar's Sub-Committee on Environment, Energy,
andd Natural Resources, The hearing was o review the
81A°s management of the $1.7 billion Indian Trust
Fund and its contractual agreement with Security
Pacific Natidpnal Bank 1o manage the trust funds. The
hearing was the latest in a series of events critical of
the BIAs faijure to live up to its fiduciary responsibili-
ties in manag ing 1he assets of more than 200 tribes and
290,000 individual Indians.

These facts remain. The $1.7 billion Indian trast
fund was found to be grossly mismanaged. Govern-
ment auditors placed ttust fund losses at $17 miilion as
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of June 30, 1988. A private accounting firm, however,
placed the igure at $19 million. Nearly $12 million of
investment losses have not been recognized in
acoounting records nor have the accounts been
reimbursed for these losses. Furthermore, the BIA
does pot have accounting control over
loans of about $23 miltion. Because the BIA did not
know how o propetly report its account balances, it
has lost approximately $2.4 million in overnight
interest that could have been earned from the Treas-
ury Departement. In sum, individual Indians and
[ndian rations may appropriately describe their trust
funds as a disaster — a national disaster.

The Hearings

Congressman Synar opened the hearings by
expressing his concern about the procedural aspects
of the BIA /Security Pacific contract. Afeer determin-
ing that private sector instinttions might be better
able to perform some of the financial trust services
historically performed in-house, BlA issued a Re-
quest For Proposals (RFP) for financial trust services.
The BiA subsequently entered into a contract with
Security Pacific National Bank for integrated external
services encompassing cash collection and concen-
tration, investment services, disbursement services,
custody of trust fund accounts, disiributing eamingy,
depositing funds into the Treasury, and reporting,

Congressman Synar emphasized the BlA‘s
failure to reconcile trust fund accounts before con-

(see National Disaster, page 10}

Marcella Burgess-Giles, a Creek from Ohlahomat, is
Research Director for First Nations,
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A National Disaster
{contumued from page 1}

wracting o iransker the funds ta Securnity Pacific. The
lrspector General confirmed to Congressman Synar
that there was a clear understandlng that trust fund
led gers were to be reconciled before any money was
t0 be transfermed to Security Pacific. Congressman
Sydney Yates submitted a letter to the Sub-Cornmit-
tee stating unequivocally that the BIA had breached
its fiduciary responsibilities to the Indian people. in
addition, Congressman Craig Thomas expressed his
concern about the 10ss of revenue o the wribes and
asked what the advantages would be to have the
tribes manage the funds at the tribal level.

A Government Accounting Office (GAO)
official testified that while the BIA had the abiliry to
contract with Security Pacific for acmunﬁng serv-
ites, the BlA was first required by Lie]
obtain procurement authority, Haw.ng failed to do
50, the BIA is now in the position of holding a con-
tract for whick it lacks authority. The GAO oificial
stated that [ndian rrust funds are cwied by a spe-
cific beneficiary, the tribe or individual, and the

Congressman Sydney Yales sub-
mitted a lefter to the commitise
siating unequivocally that the BiA
had breached [ts fiduciary respon-
sibifities to the Indian people.

Indian beneficiary has the right to sue the trustee,
Trust funds are distinct from public monies which
are gwned or collected by the federal government
and operate according 1o a different set of rules. The
United Staves, as trustee for [ndian fands, has a
fiduciary responsibility to the tribes. This Adudary
responsibility is of the “highest, most exacting stan-
dards” solidified in case Law. First Nations views
this concept as ¢ritical. This means the BiA must go
above and beyond what private trustees have to do
in order to sacure for the beneficiaries the rights they
are entitled to. It is simply not being done,

There remains a standing requirement o
establish an investment planning process that truly
meets the needs of tribes as beneficiaries. In 1984,
Price Wakerhouse issued a report in which they
concluded that the BlA should develop and imple-
menk an on-going process to enable tribes and indi-
viduals to participate in the formulation of invest-
ment objectives for the [ndian trust fund. Another
recommendation was that the BLA establish an over-
sight committee for monitoring trust fund accounts.
Neither recommendation has been implemented.

Chief George Tallchief, Chairperson of the
National Tribal Chairman’s Assodation (NTCA)
generally agreed with First Nations that tribes had
not been: informed about the status of thedr trust
funds. No consultation with the tribes, nor explana-
tion of the proposal to contract with a private com-
rnercial bank, took place in 1986 when an RFP was
issued and Mellon Bank was awarded the coniract.
Ondy in response bo criticismn from Congress and
numerous tribes in 1967 did the BLA begin a consul-
tation process to answer tribal questions. This
consultation was not with every tribe or individual
indian and, thus, was wholly ineffective. The second
RFP that resuited in the contract with Securiry
Pacific was without tribal input regarding needs and
requirements. Security Pacific o date has been paid
$1.2 miblion o design an improved cash
ment and accounting system. Although this contract
is the result of a second RFP, there has been no
delivery on the contract

Or. Eddie Brown, Assisant Secreary of the
intetior, BIA, gave testumony that he was willing to
work with Congress, but had been in office only 100
days. Few on his staff seemed to know how to
res to Congressman Synar's question relating
10 who was directly accountable.

Historical Perspective

How did 1he United States come to hold akmaost
$2 billion of Indian trust funds? The issue of tTustee-
ship is deeply rooted Ln the history of US-Indian
relations’. Early treaties mgned the fedeni govern-
ment a passive role of simply making Y
pa,rmems’

Subsequent treaties created funds for a variety
of activities that included education, future exigen-
cies of the tribe, perpetual funds from sales of ceded
lards, and funds specifically io be invested in
sticks. By 1850 interest and percentages for annual
income were cOMmMon terms in ireaty making,.

There are three general types of funds. One is
Indian Monies, Proceeds of Labor; a second is Tribal
and Individuai Indian money accounts; and a third
is Tribal Trust Funds. Today, the bwo major ca
ries are Tribal Trust Funds {TTF} and Individual
Indian Monies ([IM). These funds represent judg-
ment claims awarded from [ndian Claims Commis-
sion cases and revenues from leasing tribal land,
and oil and gas ro;ralties respectively. A ﬁormer
Special Assistant to the Assi Secretary for
Indian Af#fairs and now consultant to First Namns.

t See
by Curtis Indian
Law Rescurce Center, 1965, B""W

? See the Treaty with Prankshaw, (1804), 7 Stat 83, and
the Treaty with KaokaSkia, (1500), 7 Stai 78.
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L R e v
Other Buginess Alert Articles on Trust Funds

+ “Tribal [nvestment Decisions and Security Pacific,” Vol 4, No. 3
+ “The Way It Cughta Be: The Saginaw Chippewa Show How 1o
Manage a Tribal Trust Fund” and “Trust Funds Updace: When

the Beneficiary Doesn’t Senefit,” Vol. 4, No. 2

» *BlA Awands Contract to Security Pacific for Assistance in

Managing $1.8 Billion Trust Fund.” Vol. 4, No. 1
* “Maxi
Tribal Use and Control,” Vol. 3, No. 1

+ “BLA Management of the Indlian Trust Punds,” Vol. 2, No. 1
s ————  7iD¢ that can afford more risk and diver-

Sam Goodhope, said "t is nit an overstatement to
say thai the trust funds represent the residual vatue
of &1l the land, water, and natural resources which |
were appropriated from the tribes. . . . The trust fund
investment program thet can be characterized as an
effort o manage this important legacy.”
Berause the practice of keeping Indian money
in trust evolved in an ad hoc manper through
various treates, statubes, and oourt cases, unique
restrivtions appiy to a disparate number of accounts.
A tribe must first look at specific treaties, fud gment
plans, or tribal codes over a period of time to decide
which restrictions govern.
Historically, the purpose of trusts has changed
as well. It evoived from the ancient use of passively
making annuity payments to an active role of paying
the rents and profits of a specific realty, The present
day non-Indian trust is normally invested and rein-
vested in stocks and bonds. While the modern wotld
of 1990 has moved ahead to use trusts as a device to
manage investment portfolios, the management of
Indizn Trust Funds is cAught in a quagmire of
oubdated laws and legislation dating back o 1804,

Trust Fund and the 1990s

At a Harvard seminar last fall, noted Indian
scholars and speakers encouraged tribes to confi-
dently take strides in acts of sovereignty and self-
determination. Asserting control, use, and manage-
ment of trust funds is an act by a sovereign nation.

First Nations has designed three alternative
madels for trust fund management. Each model may
be adapted o g levels of financial sophistica-
ton, experience, and capability for control of trust
funds. In preparation for the "90s, the information
decade, tribes are more than ever vuinerable to
being left behind if state-oi-the-art technology is not
employed to supply immediate information to tribal
governmenits. Short, medium or long-term planning
must be tied to a tribe’s investment portfolic mix.

Like other modern trusts, the design of an
investment portfolio requires a financial advisor
role. This job is distinct from the mere technical, ool
lection, and cash management role the BLA assumed

Returns on BlA Trust Punda” and “Trust Punds:

in the 18008, New legisiation is needed
to replace the old regulations that Lirnit
the BlA 10 a cash management mole.
Regulating the deposit of brust
funds in public debt cbligations of the
United States or bonds and notes which
are unconditionally guaranteed by the
US5. is required by 25 USC 161 (s} and
162 (a}. These safe but low interest
instruments may not be prudent for a

sification. Regulating disbursements of
trust funds by Congress is accomplished by 25 USC
123 a,bc. This statute describes specific ex
and advancements to tribes, BLA says this law
governs a tribe’s right to take its money out of trust.
A wore modern policy would assess the advantages
of depaaiting funds at the iocal tribad levei so tribies
comuld leverage from this account. Separate individ-
val funds management can be as creative and
protected as pooled federal accounts and economies
of scale. On-site technical assistance to aid tribes in
developing acoounting systems would enable a tribe
to determine ity daily cash balance. Instead of
preventing tribes from taking their money out of
trust, BLA could assist tribes with technical expertise
o make chaices,

Theresa Carmody, consultant to First Nations,
stared “Critical questions such as how much money
is available for investiment, and for what length of
tithe, could be answered on-site. With this type of
system in place a tribe would then be able to de-
velop an thvestment portfolio which wouid be tied
to the tribe’s short, medium, and long term cash
needs. Without this type of system, a tribe is operat-
ing in the dark, and cannot maximize investment
opportunities.”

Indeed, not all issues have an immediate
answer. Analysis must resolve the manner in which
tribal sovereignty and federal trust responsibility is
maintained. The two positions can be supportive
philosophically and politically. The Honorable
William C. Canby, Jr. observed that policy reflects
the soul of a nation, or ought to. Individual tribal
members need to put in place a structure by which
tribal councils in control of trust funds are moni-
tored but still allowed growth.

Ms. Carmoddy points out there is a choice 1o be
made. The BIA can either wark to enable tribes to
become actively involved Ln the management of
their trust monies or it can continue to give lip
service to the policy of self-determination while
continuing 10 use a bureaucracy to maintain itself,
rather than to advance the [ndian nations it was
established to serve. EE]

BusiNess ALERT — Winter, 1990
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BIA Management of Indian Trust Funds

For yeara the BIA hes heen the subject of
increaging criticism  for the way in which
it has managed Indian Trust Funds. Tndimn
Tribes and individuala alike have expressed
their disaatisfection with the erratic
sanner in which the Trusatee has disburasd
their woney, the lach of periodic reporta
which explsin how and where the truat
monies are inveated; the lack of tribsl and
individual invalvesent in setting
investment cbjectivea; and the inability to

place the trust monies 1n local banking
institutions ar inveatment companies if
depired.

In a atudy done by the Comptrcller in 1982,
the Generasl Accounting Office {GAD}
conclivded that design and  operating
deficiencies in the Bureau's automsted
accounting and Tinance system bad Ceused
the Buresu to lome eccountability for
hundreda of =illion of dellars, sowe of
these being trust funds . GAD also
congcluded that theas eyntew deficiencies
were 90 terious that they presented
opportunities for improper use of funds.

GAO found that "controls over trust fund
receipts and disbursements were lecking snd
that key trust fund accounting records were

out-of-balance by millions of dollars,
Detailed subsidiary ledger  trust fund
accounts  differad from summary general

ledger accounta over s two {2} year period

by more then $25 million™.

This failure an the part of the BIA to
ipprove its menagement of the Trust exposed
the Trustee to legal action on the part of
the beneficiaries (Tribes and Indian
individuals). In light of this, BIA
entered into a contract with the accounting
firm of Prices/Waterhouse (PW) to conduct ap
analysis of the menagement of the Indian
Trust Fund by the Department of the
Interior.

The report, which was completed in Jaouary
1984, and titled "In Depth Review of Indian
Trust Fund Management”, asnelyzed and made
recomesendstions on Investment Portfolio
! t: Cash Manag t; and Accounting
Procedures .

Since tribes have historically been left
out of the Portfolio Management proceas,
the recosmendationa in this area were of

particular intareat te  tribes. P
recommended that the BIA "develop snd
implement an ongoing process to enable
tribes apd individuala to participate in

the formation of investment objectivea for
Indian Trust Funds.

Included in this perticipation would be an
opportumity for tribes and individuals to
make propartional asaigmeents of their
funds among altermative portfolios designed
to meet specific needs. For example, m
tribe could decide to place fifty percent
{50%} of its money in & long-term security
bringing a higher yield, and fifty percent
(50%) in ahort-term security brindging a
lower yield but availsble for imsediste
tribal expenditures.

This process would require that the BIA
develop procedures to essure tribal
participation. In addition, field graff

would need to be trained and the trust Tund
bepeficiaries would need to be educated
about the process.

PH also recommendad that a formal oversight
committee, with public and private ssctor
represeniation be established, "...in order
to maiptain the credibility of the
investment process and to  provide for
policy lavel decisichs regarding portfolio
manegement .

there was s need for
to the beneficiaries of

P also noted that
enhanced reporting
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the Tndian Trust Fumds and for this reason
recomoended that the BIA  Adopt report
formats and report frequencies comparable
to these in use at finapcial institutivns
that have in excess of $1 billion under
managemnent . P¥ alse recommended that the
BIA  eskmblish formal procedures to
. structure the interaction between the
beneficiaries [tribes and individuals) and
the Trustee (tha BIA},

on April 15, 1985 the BIA =sent out
correspondence to nuUmerous hanks and
invesiment houses requesting information on
the avaiilabie services which would be
helpful in managing the approximately $1.7

billien Tndian  Trust Fund. The BIA
received fifty eight (58} propoesals in
responas to this correapondence. Then in

scheduled four {4} meetings
which were held in  New York, Chicago, 5an
Francisce, and Waahington, D.C. to give
those who had shown an interest in this
issue a chance to meet with BTA trust fund

May, Lhe BIA

staff. John Vale, then Chief of the BIA
Branch of Investments, presided over the
pentings.

Tribes and ipdividual
Indiana hed no formal invelvement in this
process. Tribes were never officially
informed about the Price MWaterhouse Study
and ita recomendat ions. Tribal
representatives were not  involved in the
mestings which took place betwsan the 8[A
and the  bhank and investment house
representstives. As beneficiariea of the
$1.7 billion under discussion, tribes had
every right to be informed webout, and
invelved in, the process.

Up to this peoint

Then in April, a letter from the BIlA
informed tribes that the Bureau had begun
to gather informstion on private sector
capabilitiex to assist in the management of

Indian Trust Funds.

chronology of  events
illustrates what occurred from the tibe
Tribes received the letter of April 85
until March 13, 1987 when the Assistant
Secretary of Indian Affairs aonounced in a
press relense that the BIA would not he
able to proceed with the proposed "Mellon

The following

Contract™.

February 10, 1986, Associate Solo-itor, BIS
issues Opimaon to Assistant Secrefary- Indien
Affairs on "Pooling of Tribal Funda for
Tnvesement Purpoaes.  “Tribal funds whether

orf not ipveated as  a pool, would have ta
comply with the terms of 5 11.5.C. 16Zn,
Specifically, 1nveatments muat be properly

designing accounting  end
inveatment for the tribal pool, particular
attention nesds to be given in meeting the
requirementd of the insuring agencies.”

insured. [n

April 5, 1988: Letter sent to all Tribes
informing thes that the Assistant Secratary
of Indian Affairs was planning to contract
“"for eassistance Yo improve the Federal
nanagement of Indian Trust Funds™.

May 27, 1986: Letter from Senator Andrews,
the Chair of the Senate Select Committee on
Indian Affairs, to James Baker, Secretary
of the Treasury. Senator Andrews questions
the Treasury's solicitation of bida through
a "cloged” RFP to six {(6) bapking
institutionas said to be a part of the
Treasury'a "Lochkbox Hetwark". Andrews
requests that the selection process be
postponed (A May 27 aolicitation deadline
hed been set), until questions on Lockbox
network criteria and the FRFP process were
answered,

BIA  Assoc. Soliciter's
Opinien to Assist. Sec.-Tndian Affairs on
"Investment of Indian Trust Funds”. Direct
excerpts are as  follows: "Questions of
peasible liability  arising from  the
employment of an outside agent to gperate a
discrationary acecount could be avoided by
limiting the investment of Indian Trust
funds in such an account te those funds
whose equitable owners, assuming no minors

May 13, 1986:

or others under legal disability are
involved, give explicit _epproval and
consent to such investpent handling for

their funds”.

June 25, 1986: Letter to W.E. Douglas,
Cormissioner of the Financial Manegement

Service (MM51, Department of the Treasury
from Assistant Secretary Tndian Affairs,
Ross  Swimmer outlining =:8 reasons  for
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requesting the collection, concentratien,
and related services of the PMS.

J k] : Treasury responds to Senalor
Abdrew's letter of 5/27/856 expluining the
working relationship between the
Secretary of the Interior and Treasury with
vegard to the wmolicitetion process for
trust menagement aervices. The letter waa
uniesponaive to the queations rontained in
Senstor Andrew's letter. In naddition,
there has been no adequate consultation
with tribes snd individual Tndimns to thin

point.

Sept . 23, 1986: Indian Trust Fund Oversight
Hearings held by the Senate Select
Compittee on Indian Affairs.

Feb. 2, 1987 Letter from Congressman
Udail. Williams & Stallings to Secretary of
Interior Hodei stating that “While the
Mellon contract may well be an appropriate
anawsr to any problems BIA may be having
with its trust fund investment and
managewent programa, the wmanher in which
this wmanagement is being developed and
iaplemented iz neadleasly miarming for the
following ressons: 1) The scheaduling of
investments aml accessabitity to tribal
trust funds is critical to on—going tribhal
government opsrations, yet tribes have heen
excluded frem the pliunming  and developmenti
af the Mallon contract.... 21...the BTA has
been placing tribal trust  funds  in over-
night accounts at reduced interest rates to
axpedite the transfer to Mellen...3' The

actual cest of the Mellon rantract  i= yet
unknown ...4} Thousands of trihal members
with IIM accounts have been placed in the

insecure position of not konowing how this
transfer of manadement respensibilitv wall
affect the status of their individual
monies. .. ",

Feh 4. 1987: fetter to Assistant Secrstary

of Indian Affairs. from Senators Fyvans,
Murkowsks, MeCain, Tnouve, Melcher,
Deconcini, Rurdick and Daschle expressing

concern aver the proposal of the Department
of the [Interior to shift a very large
portion of tribal trast funds ta the Mellon
bank for future mepagement. Attached to
the letter were eight (81 questions

directed at the Bepartment of the Interior
regarding the proposead trust fund
management contract,

Assistant Secretery sends
letter to all tribal lesders concerning
information on the contract for trust fund
services, Also included was s queation and
anawer paper prepared to provide Tribes and
BI4 employees with information cencerning
the upcoming contract with Mellon.

Feb, 10, 1887

March_1],1987: Petition sent to Congressman
Sidnev Yates, Chairman  of  the House
Thterior Appropriations Suhcommittes aigned
by sixteen (16Y tribal lesders requeating
that Mr. Yates seek to heve statutory
language adopted in the FY 1987
Supplemental Appropriations bill ta prevent
the implementstion of the transfer of
tribal and/or individual Tndian trust funds
to the Mellon Bank or any anther private
institution.

Merch 11,1987 Letter from Senator Tnouws
and Evans to Senator Byrd. Chairman of the
Senate Subcommittea on Interior
Appropriations, requesting that bhe include
language in the FY ’B7 Supplemental
Approbriations hill "to  probibit the
expenditure of anv  funds appropriated to
the Department of the Interior for purpose
of implementing  any contract with the
Mellen Bank of Pennsylvania or apy other
private banking nstitutian until  =isxty
{60} days after the Department of the
Interior has  provided this Committee and
the House Committes on  Interior & Insular
Affaire with a copy of the proposed
contrant and any ancillary memoranda of
understanding. and nvestment guidelines.

{Adopted Mareh 19, 1387 .
March 12, 19A7: Letter from Congressman

Udall, asking that language to prohibit the
Mallon

Contract alse bs adonted in the ‘A7
Interior Supplemental Appropriations hill.

March 11.1987: Letter  from  Congregsmen
Young ‘Alaska., Smith COreson., Vucanevich,
Rlav, Lagomarsine, Rhades and Galleglv to
Secretary  of Interiar, Hodel, requesting
that the centract with Mellon he delaved.
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March )3, _19A7.  Assistant Secretary, Macch 8, 1987: letter Srom Senatar [nouve
Gwimmer, issues press  relesae explaining to  Assistant Serratary CcomBenting  n
thet the BTA wifl mot be able to proceed  rcontents of INI3VA? press relesse: " T
with the proposed ccontract stating that fully support wvour proposal to deveiop a
"Recently. ., Trensury afficisalsx hecme comprehepisve  consultstion §TMn to aeek
concernad about certmin techhiical aspects input from the tribes and individuala with
of the competition inciuding the [imitation wmonies invested (m the trust funde. I
of competition of Treasury's six (B} think it is imporcant that this
primery depoaitories”. The BIA plans to conaultation process take place before
reopan  competition hv condunting a new isauance of anv RFP and that it ensble the
full-scale procurement for financial bruost tribes and individuvals to have input into
servicea. In addition, BIA will develop a terms of the propoard contract before the
comprehensive conayltation plan  for formal RFP is iasued". {Contibued on page &)
publication in the Federa]l Register chat

informs and sewks input from tribes and

individusls with monies invested in the

trust funds,
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OFF WALL STREET
Maximizing Returns
On BIA Trust Funds by Gei Stevenson

RING . . . RING . ..

“The Bureau of Indian Affairs will accept bids unnl 11 a.m. Mountgin
Time on February 16th for February 18th delivery as follows:

35 days, 6 Tribes.

63 days. 4 Tribes,

91 days, 7 Tribes,

119 days, 2 Tribes,

182 days, 8 Tribes,

371 days, 4 Tribes.

FDIC covered institutions should consider hyphen 01 1IM available in al]

terms.
To place a bid, call 305-766-2975.

The effective yields for Feb. 4th CD pwrehases are as follows:
21 days, 6.60 10 7.64,

42 days, 6.5% w0 7.76,

70 days, 6.50 w0 7.79,

91 days, 6.51ta 8.11,

182 days, 7.75 10 8.55,

371 days, 7.75 w0 8.75,

2 years, 8 percent 1o 8§.40.

If you have questions, coll 505-766-2975."

CLICKX.

I sure did have questons, L already knew that this was the weekly record-
ing from the BIA's Division of Trust Funds Management, They do a new
one every week announcing the terms of the investments they want 10
make¢ that week. And [ knew tha the BIA's gust fund had a good record
when it came to getting high returns. But there was a lot more I did not
know. Like: Whai did those number mean, like “35 days, 6 aibes?” What
does LLM. mean? Just who calls that number? What did the callers do
with the inf ion?

So [ calied the Albuguergue, Mew Mexico number and talked with Fred
Kellerup, financial economist in that office, who was nice ¢nough to ex-
plain the process to me. Every week, the BIA has money to invest on be-

BUSINESS ALERT 1
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haif of ribes and individual Indians, mosty, but also
moanies from the Alaska Natives Escrow Fund, power
systems, irmigation systems, and others like the Papago
ive Fund, This money includes new money
from Washington, new investnents, and maturing in-
vesument,

To get the highest rates from very safe invesanents, the
Bureau has instinited a bidding process. Commercial
banks, savings and loan associatons, credis unions, or

money brokers who such institutions bid for
the available funds. calls these institutions “the
bidding public.”} How do they know what they are

bidding for cach week? That's where the recording
comes in.

35 days, 6 Tribes™ means the Bureay has money from
six tribes or other Indian institutions o invest for 35
days. It accepts bids undl 11:00 a.m. Mounwin Time
every Tuesday. Thea it places the moncy on Thurs-
day. All invesmments mature on Thursday's as well.
Which cxplains the fact thar all of the terms — 63
days, 91 days, and the rest of those numbers are the
terms — are divisible by seven.

According 10 Kellerp, the Tribes tell the Bureau what
they want 10 do with the money, and then the Division
selects the verm. When the recording says *‘6 Tribes,” it
means that there is at least $600,000 to invest at that
term, because each Tribe usually has $100,000 and
perhaps much more, even into the millions of doltars.

A baok or other membey of "the bidding public” calls
in with its bids. He or she will idendfy the bank {the
Bureav accepts bids only from insttutons that have
een put oa their approved list) and describe thetr bid.
For cxampic: *Wc want $200,000 of 91 days and will
pay 7.2%, compounded daify.” Many bid on all the
terms, Sometimes they want a limited amount, but
other times they will take ali that is available.

Why doesn't the Burcav say cxactly how much is
available? Because it would weaken their bargaining
position. If they said they had $6 million for 91 days,
for cxample, the banks or brokers might think they
would have mouble getting rid of all of it and bid a
lower rate.

All the investraents must have federal deposit insy-
rance. (In some cases, they'il accept collateral, if it is
%;od cnough.) That linits the amount of any one

ibe's money in any instinition to $100,000. Before
it accepts any bid, the Bureau checks 10 make sure the
Tribe's total funds in that institution do mot exceed
$100,000.

To cnsurc that cven the interest is covered by that
$100,000 Limit of federal deposit insurance, the Divi-
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sion buys discounted certificates of deposit (CDs). It
will églme $99,000 per Tribe in 2 35 day CD, 398,000
for 63 days, and $90.000 for one year. That way, the
insurance covers the interest they receive. And the Dv-
vision doesn's have w0 deal with receiving interest pay-
menits every moath of quarnter.

When all the bids are in, Kellerup and three other fi-
nancial officers accept the highesi rate first, then the
next highest, and on and on. That way the place about
$50 nullion per week. If all the bids are oo low, they
won't them, [nstead, theyll buy Treasury se-
carites wail until next week,

Onc last thing. Have you figured out yet what “hy-
phen 01 EM” means? 1M stands for "Individual Indi-
an Money.” The rest of it — “hyphen 01 — is just
for their fonms. The Bureau has some $400 mallion in
“IIM" for 250,000 “lIM's.” Detailed records are kept
at somec 48 disbursi:jg stations amound the country.
This money is invested a lot like Tribal moncy, cxcept

dmuproSSmillioncanbcputiﬂombank.siuoc

“TIMs" are insured separately, up to $100,000.

Trust Funds -

Trbal Use and Conirol

Indian Ill'u;l Funds, currently amounting to approxi-
y 31, 3 t the -

el 1.7 i, g moneary compece

tion remaining

254 mibal and 250,000 individual accts.) for the naral
mesources, waler rights and other assets taken from
tribes over the course of the past 200 years. For many
tribes, these funds are the lifeblood for the present and
future existence of their governments; many ribes are
dependent on the income from investment of these

funds for ion of mibat . In addition, in-
dividual mibal members rely on these funds 1w supple-
ment meager personal incomes.

The Bureaw of Indian Affairs (BIA) has fiduciary re-
sponsibility for managing the wrust fund as pary of the
legislated trust responsibility which exists between the
Federat Government and Indian Nations. The legal
duties of the trustee in managing these funds include: -
exervise of “reasonable management zeal” in obtaining
the best rates available, ic.. the govermment must
choose from among authorized investnent opporfuni-
ties 1o obain the highest rate of return, and; — the dury
0 manage the oust according to “applied privasc ous-
teeship principles.” These principles support a process
whereby ibes have the right 10 be involved in setting
investment objectives and to be given a full fiscal ac-
counting for their orust funds.



Huwever, trust fund management is a funcoion of the
BLA that is in desperate need of improvement, as s ev-
denced by numerous Congressional investgations and
federal repons.  For instance, in ‘82 the General Ac-
counting Office (GAO), found that “conrols over Trust
fund receipts and disbursements were lacking and that
key tust fund accounting records were out-of-balance
by mullions of doliars™

[n tight of this, the BlA began an initative nearly two
years ago that was 10 ¢nd in a conract with a smgle,
private financial insutution for management of the Indi-
an rust fupd, i.e. accounting for, cash management of,
and investment of the fund, But mibes, as beneficiaries
of the tmst, were not properly informed about, or in-
volved in this initiative. Many issues such as mibal and
individual invoivement in sctting investment objec-
uves, the inability by wibes
place their trust funds locally,
and the lack of financial and in-
vesiment expertise within the
BIA were not addressed by this
inidabve.

For these reasons, FNFP has
made a concerted effort 10 keep
tnbes informed about, and in-
volved in all pertinent activities
relaied 10 the contracrng inida-
uve. Firsy, FNFP was involved
in the distribution of & question-
naire to all oibes to determine
whether or not they had been
properly informed by the BEA,
We found the overwhelming re-
sponse wias that they had not. FNFP then made a
presentaton as the Native American Finance Officers
Association (NAFOA) national meeting to inform tribal
representatives about the BIA conracting initiadve and
to discuss the imopact thar this would have on manage-
ment of trust funds. Consequently, tribal representa-
Gves began to put pressure on the BIA, calling for -
bal involvement and control. FNFP continued to kecp
tribes informed through articles in the FNFP “Business
At!fm” l:mcl by perzanal and welephone contact with tribal
officials,

The BlA has since held a serics of “Consuliation” ses-
sions with wibes chroughou its twelve regions for the
purpose of informing, answering questons, and get-
ting input, from tribes, On February 8, 1988 a leter
from che Assistant Secrewary of Indian Affairs was sent
to all wibes to update them on the improverents the
BIA is seeking pertaining o wrust fund management,
Enclosed with the leaier is a question and answer docu-
ment which was compiled in response 1o those writien
quesdons submitted by wibes and BIA superinendents
ol behalf of their constituent tribes,

FNFP continues to see a critical
need for a permanent process o
be put into place which will
maximize iribes’ opportunity to
control and direct investment of

their trust funds.
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The BIA is sail planning on issuing the request for
proposal (RFP), for procurcroent of trust fund servic-
cs, a copy of which will be made available through
each ibe’s agency superintendent.  Any new contract-
ing initiative is supposed to take into consideration the
comments and concems cxpressed by wibes at the re-
gional meetngs. Has mrue consultatdon between the
BEA and tribes begun?

FNFP continues to see a critical need for a permanent
process 10 be put inte place which will maximize
wibes' opportunity to control and direct investment of
their wust funds. We can conclude from our work in
the area of trust funds over the past several years, that
if left solely 10 the BIA, mibes will continne to be ex-
cluded from invoivemnent and controd in managing their
rust funds.

Tribes and individuals as benef-
iciarics, have the legal right o
have their trust funds managed
acconding to accepted reporting
and consuliaton standards fol-
lowed by private sector invest-
ment managers. In direct con-
trast 1o this, wibes still cxercise
linle or no control over invest-
ment decisions becanse the par-
ticular way in which the Secre-
tary of the Interior has chosen
fulfill the trust responsibility has
arbitrarily linited the amount of
control tribes are able o exer-
cise. This has serious implica-
tions if one considers the fact
that mrust funds are the chief source of Indian capital
and continue 1o represent a major vehicle in the devel-
opment of stable tribal sconomies. Therefore, it re-
mains crucial, that a aust fund policy which upholds
tribal and individual rights and objectves, contnue to
be formulaed and moved forward.

Recognizing the aforementioned, FNFP has begun the
task of providing wibes with a process whereby they
will be able 1o exercise maximum control pver manage-
ment and investment of their trust monies, and will
consequentty realize the greatest economic benefit from
these funds.

FNFF is seeking to cstablish three oust fund models
whereby three wibes will be given the financial, legal,
and technical expertise to establish a process, which
will afford them conwol, within the federally ¢sta-
blished [egal and policy parameters, over their trust
funds, Policics and procedures will be set in place 50
as to define an efficient coordination system getwm
the BLA and mribes or a wibe and a privase invesment
manager. At the same time these working models will

BUSINESS ALERT 3
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provide an example for other oibes seeking to gain
more congol over their st monies.

The White ML Apache Tribe will serve as the “in-trust”
model, e, they will leave their must monies 1o be man-
aged by the BIA. They will work with FNFP in devel-
oping the framework necessary for receipt of sccurue,
as well a5 timely trust fund reports from the BEA. Ac-
curate and rimely repars will allow the tribe to become
involved in serang investment objectives. The wibal
Council, the elecied tribal government, wants to be
able to make proportional assi ts of their must
funds among the available BIA investment instru-
ments. This will allow them o take advaniage of high-
e yields from long-werm securities. Cumrendy the BIA
only invests in short-tenm securides.

The Umarilla Tribe will serve as the “out-of-tust”
model. Seeking absciute control over management and

congol  The tribe, along with FNFP, is curendy

identifying the process & tibe must undergo when re-
moving their monies from st

pmeessofpnsingauﬁnlresolunmw 1
tribal roanagement of their funds by way of a PL. 93-
638 contract.

eromems.  Generally, as it pertains to trust funds,
FNFP will continue to collect data as it relates 50 gibes’
access, input, and placement of wibal trust funds; con-
dixt edocational and waining workshops for tribal lead-
ers on &epownnalmvesmtopmnsandlew
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Vol. 4, No. 1 Winter 1989
BIA Awards Contract to Security Pacific
Inside This issue for Assistance in Managing $1.8 Billion
- ﬁutymlrdw Rights . Trust Fund.
ent Syseem, Part [i &= by Sam e
. Land Consolidation 0 September 14, 1988, the Bureau of Indian Affairs announced
Recommendations that ks was awarding a contract for fnancial trust services to the
Security Pacific Bani. The award culminated & five year effort by the
What is TL.E? BIA to provide trust fund services to tribes and individual Indians
Trade Bill Amendment Favors which match services generally provided o non-Indian and non-
Exporting of Arts and Crafts tribal beneficiaries by fiduciaries,
Midwest Marketing Workshop The contract does siot relieve the BIA of its trust nalb
for the SLG billion it holds in trust for the tribes
TOTSIB!MMH‘“‘“- MWW R-ﬂu,tl:ccmmnmmly an jm-

proved set of systems 10 the BIA by which it can better fulfill its trust
fund Bduciary obligations.

Ay the time of the award, it was announced that the Security
Pacific proposal would cost the United States approximately $22
million over a five year period. According to an inter-agency com-
mitiee and three tribal corsultants, it would have cost the BIA
approximately $25 million to provide, on its own, the same level of
trust fund services to tribes and individual Indiars. the
award of the contract, Security Pacific and the BIA held five otkenta-
tion sessions to discuss the tion plans for the contract, as
well a6 t0 respond to tribal and individual Indian questions regard-
ing the contract.

At a minimum, the contract can be expected to improve the
quality and quantity of reports received by beneficiaries, the ac-
counting and control systems, and the collection and concentration
of funds t be invested. With respect to the accounting, control and
reporting systems, tribaland individual Indian beneficinries will
now begin receiving the caliber of seyvices provided to typical, non-
Indian bereficiaries. With respect to the collection and concentration
servioes, Indian beneficlaries may realize a slight increase in the
yieid of their investments due to & marginal incresse tn the time thelr
funds are actually invested. Indian beneficiaries, however, should
not expect any dramatic increases in the income received from their

investments. ‘ {continved on next page)

O
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The contract — s envissged by the BLA In its
Faquast For Proposat (RFP} - only provides an
Improved set of mechanical systems to prosect tribal
and individual Indian trust funds. Unforunanely,
the contract doss not provide a means kor improving
the investment performance of the Sduciary.

Indesd, if the investment restrictions contained
in the RFF are fully sdopted as Security Pacific
beging its duties under the contract, it s possible

The coniracting process with
Security Pactiic has unloriu-
nately missed a great opporiu-
My to allow tribes to become
somewhat more financiaily In-
dapendent from the BIA.

that investinent performance may actually decrease.
Currently, as in the past, the BIA was able o cap-
ture, for tribes and individual Indians, the signifi-
cant benefits of being able to invest in any certifi-
cates of deposit, (CD's) insured by the FOIC or
PSLIC. As long as the CD's were fecenally-ingured,
the BIA could invest in them — whether the CID's
were issued by & financiatly strong bank ora finan-
cially weak bank A weak bank, in order to attract
furcls into its accounts, offers interest rates on its
CD's which are significantly higher than those of a
strang bank. Because of the federal insurance, the
risk in both cases is exactly the same, however. The
beneficiary for whom the investments are being
made does not, in either case, bear the risk of Josing
its investment, because the United States guarantees
the value of the investment.

Thus, given the exact same level of risk between
ashong bank's CD's and a weak bank’s CIY's it
made sense for the BIA to inves! in the wesk bank -
which paid the tribes and individual !ndians a
higher interest rate ~ rather than the sirong bank, so
long as every penny of principal was insured by the
full fadth and credit of the United states. Under the
terms of the RFP and the contract, however, it is un-
clear whether Security Pacific will be able to simi-
larly take advantage of the federal deposit insurance
subsidy which has contributed greatly to tribal and
individual Indians’ Anancial wealth over the past
T years.

Purthermore, it ls unfortunate that the contract
does not enhance the abilities of tribes to develop

investnent goals and objectivas. Without such
ehancement, tribes — the tus cllents ander the
contTact — cannot direct the BIA amd
Security Pacific as to how they want thelr finds
invested. While there arne severe lisnieations on the
types of investments which can be made, (Le. fally-
insured CI¥s and U.S. agency obligations), there are
no statutory imitatinns with respect 10 the maiurity

obligation pays more than a short werm CD or
governunant obligation. Ideally, tribes ahould be
able to estabilish budges and Anancial goals over, for
eample, a five year period and thus bé able 1o
establish five year investment goals and

A tribe will then earn: a higher income when they
can invest as much money a8 thelr budgeting goals
aliow, in & longer kerm investment. A careful
reading of the 1984 Price Waterhouse in-depth
review of the BlA‘s trust fund operations clearly
Supports this proposition.

Indeed, implicit in the Price Waterhouse review
is the proposition that tribes and Individua) Indians
would gain far more from enhanced investment
objective-setting capabilities than from the im-
proved mechanical systems covered by this contract.
Thius, the contracting process with Security Pacifie
has unfortunately missed a great opportunity to
allow tribes to beooume somewhat more financially
independent froan the BIA.

Nonetheless, the coniract with Security Paciflc
wouid sppesr to be an important Srst step in the
right direction. )t allows the BIA to provide the
minimum level of fidudary services that a benefici-
ary has the obligation 4 provide. There has been
some criticismn that only two banks bothered to
respond t the RFP, but that is neither the B1A‘s nor
Security Pacific’s fault. It an be readily assumed
that Security Pacific competitively bid Its proposal.

The contract can be legitimately criticized,
however, with respect 1o the investment manage-
ment fee. Security Pacific will receive approud-
mately $L6 million per year for five years for custo-
dial services (and presumable accounting services)
and approximately $1.4 million for bwestment
management services. Security Pacific will be
earning 8 bagis points, ie. 8/10°0 of one peroent, of
$1.8 billion for investment decisions -
decisions for which the BIA is entirely responaible s
a legal Bduciary. The investment decisions, further
more, are highly constrained as a statutory matter
(Le. CIYs and governament and agency obligations)
and the beneficiaries will not be meaningfully con-
sulted with respect & their investment goals and
abjectives. focatinusd on next page)

.
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Under these circumatances, B basis points would
sppear to be oo high a price o pay for the invest-
ment management fees. In short, Security Pacific
will receive about $1.4 million per year for making
extraordinarily simple investiment decisions for
which they cannot be made legally responsible
because of the BIA's overriding Fdugary responsi-
biliry. ¥R
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“Trust Funds Update

Whan the Beneficiary

Poesn’t Benefit
by Theresa Carmody

Whan one considers how the tribes and Indian
individuals might benefit under the proposed Bla
contract with the Security Pacific Bank for manage-
ment of ribal trust funds, setting investment objec-
tives comas immediately to mind, Certainly, given
the combined resources of both the Buresu of Indisn
Affairs and the Security Pacific Bank, one wouid
expect that these two institutions would be able w
provide top notch assistance to tribes seeking to plan
for wiser investment of their trust funds.

Ordinarily, 2 private investment manager would
spend a considerable amount of time with a cliemt
determining what type of investment porticlio
would best meet the clients’ needs. Questions such
as how much money would be invested, and for
what Jength of ime—short, medium or long-term—
would be critical questions which wouid need to be
arswered before the money manager would proceed

~ .
DID YOU KNOW

Currantly, through the Security Pacific
Bank's “Corporate Giving Program,” only
$5,000 is going to indians, Alemermber
Security Pacific will be managing $1.7
billion in tngian Trust Funds!

A tribe in southern California refuses
to work with Security Pacific because ot
a poor service track record. California is
Securnily Pacific’s home base.

The CRA (Community Feinvesiment
Act, P.l.. 95-128) gmphasizes that finan-
cial instilutions have continuing and
affirmative obligations to meet credit
needs and make lpans, in addition to
mergly taking deposits from their com-
munilies. Does anyone know how many
Ioans Security Pacific Bank has made to
the indian community?

»

with the investment process. So why should this
process be any different for tribes, the beneficiaries,
with regards to investrment of their tust funds!

Unfortunately, for reasons unknown, the Bla
and Security Pacilic Bank view the trustee/client
relationship some what differently. For example, in
January of this year, FNFP initiated 2 meeting with
BIA and Security Pacific representatives for the
purpose of determining what plans. or process, had

FNFP views as crilical the need
{o set in piace an investment
pianning process that truly
meels the needs of iribes as
beneficiaries.

been set in place by either the BLA or Security Pacific
to enhance the ability of tribes to develop invest-
ment gosls and objectives. We were informed that
under the proposed BIA /Security Pacific contraat, to
be signed sometimve in May of this yeas, that both
parties had laid the groundwork for improved cash
management and accounting systems.

But effosts to work with tribes 10 set investment
objectives and to develop investment portfolios
appeared to be minimal. A cash planning conference
is planned lor this spring: surveys will be admini-
stered by the BlA to tribes to determine investment
portiolio mines, (preliminary preferences), and
historical cash flow. Draft investment guidelines
will be sent to atl tribes outlining limitations, penal-
ties, and withdrawal schedules under the Security
Pacific contract.

Our overriding concern at the end of the meet-
ing was that neither the Trustee (BLA) nor the
Contractor (Security Pacific) couid idensify plans for
providing technical assistance 1o enhance tribes’
investment capabilities. Instead we heard things like
~there’s no money in the budget” and “no tribe has
come forward with a proposal for such assistance.”

{continued on page 13)

Theresa Carmody, 2 Seneca from New York, is
Editor of the Business Alert and Direcior of

-

Policy & Advocacy for Firsi Nations.

<X

FIRST NATIONS FINANCIAL PROJECT



103

Thar Congrepsman Tatad!

A8 you know, the Buresu of Indian Affairs (BIA} ie planning to contract with
Sacurity Pacific Hationel Bans 20z managament of tribal and individual trust
funds. Wa are concernad about tha mannar io which Secyurity Pacific and cthe BIx
ars procesding with thie contract, in that an important pisce of the contrecting
Process ia misming. To dats, po plan Le snbance the ablliitiss ¢f tribes co de-
valop lavastment goals and objectives bhas beap reveaslsd, Without this enhance-
Mment, tribas—tha Lrue DAnaficiaries undal this CONCLACt-CANNGT MMARINZILIlY
direct the BIA and Securlty Pacific as to bow they want thair funda ipverted.

Cuar the past 12 monthe the BIA and Security Pacific Lave sponeorad crlantatleon
aaszicna during which Chay have responded to tribal and individual Questicny
reqarding the <ontTact . Wa are Awhle that many tribnes have raquested that a
Proca®s be put in place Wheraby trlba? <ould Hecome ACtively invelved in the de-
velopmant of investment portfclics. In order for thile to occur, tribes myst have
atcash to the naceasary technical axpertiss. Nelther the BIA nor Security Pacific
sgems willing to provida thils type Of sppertlise.

ldeally, tribes should bs able to establish budgetary aro financlel goals and
cbiectlves. Many tribes would be able tc sern nors from the investment of Chell
trust monies if they wers able to determline what portion of thair funda ¢ould be
placed in longer term investmenta. A caraful redding of the 1954 Price WaterhCuaw
in-depth review of the BIA'3 trust fund operations claarly supports thia proposi-
Tion. Implicit 1n the Price Waterhouse review 13 tbe auggestion that tribes and
individual Indians would qain far more from gnhanced investment-swtling capabili-
tiws than Lrom the 1mproved mechanical #ystams coversd by this contract.

We atk that you urge the BIMA and Security Pacific to astablish & procesa that
TeCogrires the tribe? aa benaficiaries, rather thap “mincera.* in thie contracting
process. Given their combined regourcen, the BIA and Swculity Paclfic should be
able to meet with each and avery tribe on s GRa+-on-one Dasis anpd Dlan fOr 1RVest -
ment of thesa trust funds. In this way, tribes will truly be in control of thelt
trust resources and. 3t the same time. dezive the most beoefit from them.

Finally, we ale concefned that auvdits, as preacribed by language In the Fiscal
Tear 1989 approepripcions, (Public Law 100-446: Sepc. 27, 1988}, are belng pet-~
formed randomly. rath®z then for all tribes and individuals with Lrust scenunts.

Your attention teo the afofementioned matters Would be greatly appreciated.
Sinceregly,

"-&-DQ \Qﬂ—of.‘,c_ @Q'-—-—'———__\

Rabscca hdamscn, Preslcent
Fizat Nations Flnancial Project

Latter £o memberr ¢f Congreds

The following is an excerpt from the Department of the Interior and related agencies ap-
propriations bill; Fiscal Year 1989 - Public Law 100-446: Sept. 27, 1985.
-wProvided further, That none of the funds in this Act shall be used by the Bureau of
Indirn Affairs to transfer funds under a contract with any third party for the management
of tribai or individua] Indien trust funds until the funds held in trust for such tribe or
individual have been audited and reconciled, and the tribe or individual hes been provided
with an aceounting of such funds, and the appropriate committess of the Congress and the
fribes have been consulted with as to the terms of the proposed contract or agreement...

BusiNess ALERT (7
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Tribal Investment Decisions
and Security Pagific
by Joa Gabel

Lookirg at the new armpgement for tribal trust
fund management invalving the BLA and Secarity
Pacific Bank, one must wonder whether it is the
tribes or the BIA whao are really considered as cllents
(beneficiaries) in the relationship.

Al a canh management conference held several
months ago in Albuquerque, the BLA introduced its
new armmangement with Securiry Pacific. As with
maost changes, there are both good and bad features,
bt in the end, the new system leads inbes to a
*Cawch-22* regarding investment of their trust
funds.

The good news is that by all appearances, the
new cash collectton procedures will be far superior
o current BIA procedures. During the conference,
wae spoke with many ibal representatves who
related stories of the BLA taking up to ninety days to
credit deposits to tnbal accounts. Also, there were
numerous compiaints regarding the historical record
keeping and audit procedures of the BIA. The new
cash collection proceduves appear to address most of
these problems directly. Security Pacific expects
same day or rext day delivery of funds into tribal
accounts with the new systemn. Assuming that they
finish with the system saftware and testing, it is
posaible that tribes can expect this enhanced benefit
by late summer, 1989,

Beyond this cash collection level, the system
begins 1o kose its appeal, and one has to ask “Whaose
priorities are being addressed, those of Indian tribes
or those of the BIAT™ To understand what stands to
be gained or lost, it is necessary to examine a few
fundamentai factors of the current BlA branch of
investments system,

At present, each tribe’s money is keptin a
separate account with specific securities, specific
maturity dates, and specific interest rates. An indi-
victual tribe can tell, for example, that they have a
$100,000 CD coming due on August 1, 1989 and that
it will earn 8.5% untii that date. In planning Bnancial
needs, both the income and principal of these
moneys are very specific.

The new system wiil use a “pooled fund”
concept. Under this new arrangement, a tribe has
three options for investment: short term, intermedi-

Joe Gabel i @ member of a teem of Triba! Financial
Consuitants with the ¢ firm of Merril]
Lynah. They are based in Albequerdue, New Mevico.
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ate term and long verm. All aribal monies will be
placed into these pools, which are in effect munsal
funds. 1t is un this aspect that the greatest patential
danger to tribal monies can be found.

Because s ribe's money no longer carries a
specific maturity and interest rate, a tribe loses a
very impottant factor in the economuc planning

Because government securities are subject
to some of the most violent price swings, tribes can
expect t0 see trust funds varying greatly in vahse,
with no real assurance of a specific marrity value
or date.

Perhaps it is time for tribes to
begin taking contral of theifr own
investment decisions, rather
than aliowing the BIA as trustee
to decide tribal priorities.

Also, the “pooied fund” concept means thata
tribe will have its money invested with money from
all othver tribes in that fund. Most tribcs find this loss
of individuaiity disturbing. When asked why the
tribes had not been consulted about this aspect of
the change, the BLA responded that 2 questionnaire
had been sent to the tribes, and few, if any, had
responded.

Security Pacific was contracted based on a low
cost bid (there was only one other bidder) before the
questionnaire was sent. Pooled funding is the most
efficient way t0 manage funds, from a cost stand-
point. It follows that this concept was ingoduced
without input from the tribes, apparently as a means
of reducing BIA costs, not as a means of enhancing
tribal returns and investment management.

In addition, Security Pacific plans to limit the
amount of withdrawals and charge a penalty on
withdrawals from the intermediate term and long
term funds. This makes it very difficult to justify
placing money in either of these pools. But left in the
short term pool, if the interest rates fall, a tribe will
experience a reduction of interest income—a diff-
cult dileruma.

Withaut economic freedorm, there can be no
other freedoms. Perhaps it is time for tribes ko begin
taking control of their own investment decisions,
rather than allowing the BiA as trustee to decide
tribal priovities. In doing this, tribes can enjoy
benefits of comprehensive financial planning and a
broader range of investnent options. There are
many examples of iribes successfully mking control

of andl managing their own funds. [Ed. note: See
“The Way 1t Oughta Be: The Saginaw Chippewa
Show How o Manage a Tribal Trust Fund” in the
Sprung 1969 Business Alert.] Mistakes will no doubt
be made along the way, but there are good consult-
ants who understand the unique nature of Indian
tribes, and can help guide a tribe through the pitfalis
of the investment vworld. Once a tribe leams ity way
around these pitfalls, that education wili spill over
into additioral benefits in economic development.
But tribes must act quickly to begin this process, or
they will be forced into the new systern by default.

The BLA's announcement last year that they
had decided to contract out their investment respon-
sibilities stated clearly that they expect to save about
53,000,000 of eaxpayer money. We have to ask
whether this savings cOmes at AN even greater
expense to Indian tribes. But perhaps this confusion
of priorities will actually turn out for the good.
Acting as a catalyst ko encourage tribes to take more
control of their financial assets and take advantage
of the broader investment options available. ¥

Business ALERT — Summer, 1989
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TRUST: A MATTER OF CONTROL

A Report on Tribal Trust Fund Management and Opportunities for
Increased Tribal Control

L About this Report

Tribal Trust Funds represent approximately $1.8 billion managed by the Secretary of Interior
in fullillmens of the federal responsibility as Trustee of wiba) resources. The duty to manage the
funds, as ji has been camied ov: by the Bureaw of Indian Affairs, has been the subject of ancreasing
crilicism over the years.

Indian uibes and individuals alike bave expressed they dissatisfaction with the errat:c manner
in which the Trusiee bas disbursed tbeir trust woney; with the complexity aod irmegularity of the
invesiment reports; and with tbe lack of (nba! and individual involvement i setting invesimeni
objectives,

Tribal Trust Funds should be managed according 10 the accepied 1eparting and consuliation
standards followed by privaie sector invesiment managers. Tribes and individual Indians, as
beneficiarics of the Trust, have the legal right to subsiantial involvement in sening invesiment
objectives for their funds and also 10 assure that undersiandable updates are available at daily or
periodic intervals. The lack of a proper seporting systemn and involvemen! in setung investment
objectives, consequennly affords iribes littk or no contiol over their trust funds.

Triba! Trust Funds are 8 major source of Indian capital; it could be uscd as s keveraging ool if
laced with local financial institutions. The must fund money could also be used as collateral for
intetest loans 10 iribal members, busiess ventute opportunities, or iribal development bonds
issues. Tribes must assert themsebves in sening invesiment ohjectives in order to use their frusy
funds as a0 economic 100] in secking o stabilize their iriba) economics,

First Nations Financia) Project (FNFP) seeks 10 aid tribes in accomptishing this goal by
researching and field wesiing three types of rust fund models, Selected tribes will receive financial,
Jegal, and technical expenise 10 establish control oves their trust funds. Each tribe will establish
policy and procedures within the eurrent kegal and policy patameters regarding Tribat Trust Funds,
And eath iribe will de velop an efficient sysiem (o coordinate their investment objectives with the
BIA sysiem or with a private invesiment manaper. These working models will provide an example
for other ribes seeking 1o gain more coatro} over their Lrust funds.

M. Fundamentals
A. What are tribal trust funds?

Tribal trust funds are moneys owed 10 tribes o1 individuals that are collected and managed hy
the foderal government as trusiee for the bencfitof the Indian and wribal beneficiaties. There are
300,000 separate individual Indian trust fund sccounts and 1,950 Tribal Trust Fund accounts
managed hy the BLAT Ahhough 254 ribes have accounts, 11% of the tribes hold aboul 75% of

;?!pmnl of lnenor News Release: Caul Compansoas Fovar Conmacsing of Indian fruac Fund Management, July
\ 1985

TRUST A MATTER OF CONTROL Frrst Natons Financial Progeet Page 3
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the Tribal Trust Fund monies.? Tribes coliect fiom beasing sevenues, timber sales, toyalties,
education expenses, revenue from irigation and power projects &s weli as from migsesi on trust
funds. Many tribes bave separate accounts for the various INcome Sources.

Under common law principles, 8 trust is a right of propetty supplied by asettlor 10 be held by
s 1rusiee fos the benefit of the beneficiary.? Usually » setilos expresses the purpose of the trusi
propeny and also names a specific tnustec in a legal document. Tribal trust funds, bowever, are
watiaged by 1he federal govemment without specific documents. In fact, there & 0o law ot
regulation which expressly created the Triba! ml Funds. Trus stalns evolved through various
faws, court cases, and assumptions. Trusi status is implied whenever funds are beld by the Upited
States for the benefi of Indians 4 Tribal trus! funds are gencrally governed the same as the
common law for private 1rusts; bul, courns will consider each Indian trust fund case individually
due (o the special responsibilny of the federal povernment, as both serlor and rustee, 10 its lodian
benchicianes s

There are several sources of rrust funds such as:

1. Treatly and snpuity payments for land cessions .

Many Triba! Trust Fund accounts were firs1 established with payments avthorized in land
cession teatics of 1he late 1700's and the 1800's. The treatics often gave the President of the
United States discreliopary powers segarding ipvestments and annuities bascd on the assumption
that Tribes could not manage their own funds. Otber trcaties Spacified explicil purposes for the

_trusts, such as Indian schools, or specified intesest saies that had 10 be camed,®

2. Judgmecat fuod distrihutions
Judgmenst funds are the majos source of Tribal Trust Funds, They are usually court judgments
for millions of dollars, that is, payments mandated by 2 court of law 10 be paid by the federal
govermen! as compensation to an [ndian wribe for losses incurted during the days of land eessions
and treaty pegotiations. Most of ihe paymenis bave been made in 1he last fifieen years, with some
lapd claim cases stll pending in the Utited States Goun of Claims.

The Judgment Fund Distribution Aci of 1973, as amended, governs the manner in which these
paymentare distibuted.” Thbe Secretary of Interior rust prepare a plan which considers tribal
plans {or economic development. The Secrclary is obligated 1o pssist the tribe by providing legal
and {inancial expertise, and 16 hold s public hearing in the community on the plan. The plao must
be approved by Congress, although once approved, the BLA may modify investment gbjectives as
DEoessary 1o respond Lo curtem matkel conditions and tribal requirernents.,

ZFbese ar 28 tbes which have acoounts wowslling over 310 milhon  Summany. lusues and Commens  Pruce
Riawrhowe in-Depth Review of Indvan Tresr Funds, 1983, pg 3

AGibs, Low Drcoonary. pg 213

ACheyenne Arapane Trive of Induns of Ohlshoma v U5, $12 F24 1390, (0. O 1973),

SCoar pdian Communie: v U5, 550 F24 639, 652 (CLO1L9TYY, Menomince Tribe v I75, [01 O3 10 (1544)
SEv 1988 Budget Heanng 100th Congress, Finst Sesson, February 19, 1967, pg 36

725 USC 14011406 and, s implemented in Wt regulitons, 25 CFR Pari 87 The 1971 law was amepded tn 1962

(PL. 92164, Title |, 5160rax1). Aprit 2, 1962). wn 1963 (PL 97-456. §1. Jan 12, 1953) and i 1967 {PL. 200-
153, g4, Nov. §, 1967,
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Generatly the Secretary is obliped (o reserve al feast 205 of the award for tribal programs. As
8 resull, the common practice for dwsiribution is 1o deposit 205 in a BLA controllcd tust 80d 10
disinbute the remaining 80% in per capita payments to tibal members.

Tribes complain that they scldom receive adequate kegal of financial assistance, or 80y other
encouragement o propose distribution plans. For example, in 1986 when the Saginaw Chippewa
tnbe proposed a plan to manage its $10 milbop judgment sward, the BLA contioued 1o pursue &
plan for distribution by per capita payments. The tribe bad 1o lobhy Congress for special
Jegislation in order w overrule ibe BLA plan and (0 achieve its own plan.®

Y. Notural resource development
Since the Uniled States acts in a fiduciary capacity in the managemem of uibal pawral
resourees, much of the money collected for nawral sesource development s deposited in usi
sccounys. Payments are collecied for Jeasing (ribal lands, sales of resources surh as ymber or fish,

and royalies paid for mineral extracuon.

4. Power and irTigation projects
Many large scale power and imigation projects have been buili on reservations of cause
reservanon lands o be nundated wih dam waters. Tribes receive revenue from these projects s

compensation for the use of tribal Yand.
B. The federa] governmenl bas certain duties as a trustee for Indian fupds.

There are eommon Jaw duties of a trustee which bave been modified for the Triba! Trus:
Furd situation.

1. Duty to make & full accovating
Counis have required the BLA to make a fult accounting of funds beld in trust, clearly
specifying "invesiments made with the {iribes) moncy, the rare of intcres: and the amount earned

on cach invesiment."?

2. Duty to preserve the (rust while providiog income to the beneficiaries
Every uusiee is required 10 provide income o beneficiaries; 10 bui the Federal governmeat s
undes a greater duty Lo preserve the trust property.t?! This creates a conflict sinoe safe inveSiments
preserve the principal but may pot provide much income 10 beneficianies.

3. Duty to secure maximum returns
Tbe Federal government is held o 8 very high fiduciary standard. 11 goes beyond the common
law duty 10 provide income to bencficiaries; the trust must be "properly invesied” 1o secure
maximusp retums.? 2 Counts will consider the investigaiive practices of the trusiee; cxperntratiogs

BRI 99345, June 30, 1986 For # more thorugh ovenview’ of BIA's maistanee 10 the Saginaw’s proposal, tec Schate
Sclect Commitiee on Induan Affais Heanop op 5. 2873, August &, 1984 and Senaic Sckot Comminse om Indan Aflairs
Hebring oo 5. 1106, July 10, 1985

®Mancherier Band of Pomo Indians v U5, 363 F Supp 1238, et 1248 (N.D. Cal. 1973)

toTI?is duty & imphed when i i pot cxpressly ssed  Bogerl, George, Fruss, Swnh Edvgon, St Feul Wiesl
Publishing Company, 1967, [bcremafie: fefemed 0 & “Bogert), §140.

UMenomince Tide v U5, 101 CLCI 10, 21 (1944)
12Cheyenne Arapaho Tribe of fndiar of Ollohoms v U5, S12 $24 1390, a1 1396,
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and opinions; the adaptability of the invesoment 1o the needs of the porticular truss; diversification;
protection against mflation; end, the wx cffects on the beoeficiaries.}?

4. Duty to bear adminisirative costs (specific to BLA)

Usualiy admnistrative expenses are borne from trust income and extraordinarily large
expenses are paid from trusi prncipal; 4 but with Indian wrust funds, courts bave beid the BIA
respansible for the costs.'*  These costs are 1o be paid out of the B1A budget and not from wust
earnings bot from the Uribal operating budget. The B1A has in the past expressed the desire to
transfet this cost 0 the tribes by charging for a *service” rather than inctuding the costs as a *wust”

function 19
C. The tribes as a benelciary of trust funds.

1t is the tribe, as represented by the uibal governing body, and pot the individual members
who are considered beoeficiaries of the 7ibal trusi accounis.)? There bas not been much casc law
penaining to tbe tribal role as beneficiary; the courts have relied on the common law of trusts.

1. Right to be informed
The wribe. as beneficiary is entitled 10 know bow the business of the trust is being cartied on.
The trustes must furpish on demand all information regarding the trusi 10 the beneficiary and permi
the beneficiary to inspect trust records, docutnenis, and any begal opinions which the rusice bas

obLaioed 18

2. Right to have input

Common law bolds that s1ee ! t)
i Jary W L T * A rrusice who submils every proposed
invesiment & his beneficiarics and secures their writien approval is stiempting to shift his
invesimeot burden (0 the beneficiaries.” If ihe "trusiee makes an improper investment 81 the
request or direction or with the consent of a competent and fully informed bepeficiary, be will pot
be liable for losses as a resuli of the improper investmenl. But tbe consent must be with full
knowledge of the facis snd of the legal rights of the beneficiaries in order 1o relicve the tustee from

1Emphasis sdded. Bogen §106
“Bugm §124.

lsBcrthy. Cune, "Histoncal snd Lepal Analyse of the Federsl Government's Fiduciary Duves Regarding Amenzan
Indian Trust Fuods ™ lodun Law Resource Cenicr, Washungton, DT, Novembe: 1986, pp 33

1S1ntcmal AINB Mcmo, March 8, 1965, pg 2 AINB staics Gl this b the commen! of ibé then Assistenl Secrewry of
Indsan Affairs (Jobo Friz).

_nSmo: Tust funds represent ssws beld in eommon for el tribal memben, as well s future emben, i B Dol
Emmedately chear who the kgal bencficanes of thc tisl arc.  Acoonting @ Felix Cohen’s Handbook on Federal bndian
Law, (1942 Venion, Chapicr 15, Scclion 22.C., pp 338) Sec aho, Office of the Sohctor: “Apphcation of Bemice
Musksai Under 25 USC 119, 12 Indian Law Reponer 020, Avgusi 1965 where Dital bust funds are considcred
Commune! ausets ©of the nibe”,

18Bogert §§ 140, 141
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lisbibty "1° The BlA, however, has stated that @ pracuce it would aot make an mvestment if the
beoeficiary inbe objecied 3¢

3. Right to chauge trustees .
Common law does pot allow the beneficiary 10 change the truster unless the trustee © pot
scting a5 a responsible fiduciary or when there is an exuemely poor selahonship between the

benefiviary and the trustee 2}

III. THE OPPORTLUNITY
A. Tribal cootrol over the management and investment of trust funds.

FNFP it proposing that tribes participaie in the management and investment of 1rust funds
beld for thewr benefit. ‘Is:iba! parucipanon can range from w12l control 10 cooperalive Management
with the BLA.

This is rot a pew idea, The Chickasaw Treaty of 1832 included a provision to allow the
Chickasaw Nation to withdraw the trust funds afecr fifty years, if the federal gavernment agrees
that the tribe is capable of managing the funds.22

B. The benefit of tribal coptrol is to demounstrate triba! self-sufficiency.

"Participaiion by 1ribes and individual Indians in the setting of investment objcctives for funds
beld io wrust for them by the BIA is consisient with tbe current US Government poticy of Indian
seif defermination."2? A wribe whbich has chosen o manape its own trust fund sccoual will make
its own decisions; it will set investmen goak, plan and manage its portfolio.

C. The risk of tribal contro! is that funds may be less sécure.
At present, BIA invested funds are fully guarapreed by the federsl government. This means

that there is no risk a! losing the principal investment. But low risk investmenis are typically low
yicld investments. Lf the irsbes take conrol of fund management they will bave the option of

'WBog:n §102

20:Secion 16 of the et of June 18, 1934, gives an organzed tribe the nght o prevent mny dspomition of iy sseeis
without (he conscnl of Ui tnbe  This weludes the nigh 0 prevent dubursement of tahal fands by departme sl
officials whert the inbe has not conscntcd 1o such disburement * Opimons of the Soliciter, Vot 1, pg 685,
“Expendiurr of Tnbal Fonds™ 10536 Whether o bed thu apphes 1o mn imvestment o uacerim, b he BLA does
rELpe ripal objections when clearly druculaicg  (According b0 Jor Welln of the BLA Dwisimn of Trust Fund
Mamegement Office )

21pogen, §152, §160

2., Kapple:, Indian Susaies and Treaacs, Yol 2. pg 360, Tresty wilh Cmckasew 1632, Anick XI-"As the
expution of 50 years from wbis dmse, if the Chuckassw naton shall have improved in educstion mnd crvilizsbon, wod
become s enlighicoed, &5 o be aapatic of menaging &0 laigr @ sum of moncy W sdvantge, aod wilh wafery, for dhe
beoelin of tbe mavos, snd the Presdent of the Usied Swies, with the Senatr, shall be seusficd tbereof. o) that tme,
and shall give their consent therrio, the Ciickasaw Nmion may then withdeaw the whede, o soy purt of the fund eow
S apar, 0 be d ool o stocks, or M oitleresi, and dupose of the Beme. i Iy manner thal ey may think proper o
Wbt tme, for he usz and bentfit of bt whole asben, bui po pan of ke fund shall cver be med for any other purpost,
than ibe benchit of e whole Chichasaw Navon

23 Simmary, bisuer and € - Price Wawerhouse In-Depth Review of Indian Truss Funds, 1965, pg 6.
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keeping all their funds in federally insured investments or ipvesting s portion of their funds into
higher rsk investmenis such as mutual funds. 24 Higher risk invesimenis, of course, (oay create 3
mobtiary foss.

D. Bricf descriptions of 1ribally controlled trust fund accounts,

1. Saginaw Chippews Tribe

The Saginaw Chippewa Tribe reczived 2 judgment award in 1986. The iribe established 8 10-
year pian to manage the fund out of trust from the federal government. Tbe iribe se1 aside $10
millicn 10 be manaped and invested fot Tribal development. At least 10% of e earned income is
returtied 10 the principal for those 1en years. The fund was split ipto two separate accounts 10 be
managed by two different investment advisors. Their investment tanagers must be frotn the state
of Michigan and must guaranies 3 minimum rate of return. The triba) council was expressty named
a5 the trusics to prolect the tribal members as bepeficiaries. A specia) law was coacted 16 521 up the
trus, i was infroduced two conseculive years following many months of community education
and an oogoing disagreement with thr BLA reparding ll%: disbursemcni plan.

1. Cheyeone Arapsho Tribes
In 1967 the Cheyenpe Arapaho Tribe se1 aside $500,000 ponion of judgment fund for the
purpose of providing education and scholarships for wibal members througb 8 (st agrecment
between tribe (as grantor) and "national backing association” bocated ip Okfaboma™ (as trusice).
The trust agreement was o be authorized and approved by wribal government and approved by the
Secreury of Inierior. The rrust status of the funds is enaffected. 25

3. Five Civilized Tribes of Oklahoma
In 1982, a plan was established 1o pame private trusiecs 10 manage individus] Indian Mopey
(IM) accounts for members of the Five Civilzed Tribes of Ok lahoma. A specific formula for
invesiment was prescribed by regulation in order 10 minimize the risk involved 26

4. Pepobscor Nation and Pessamaquoddy Tribes of Maine
In 1980, the Penobscol Nation and Passamaguoddy ‘Tribes of Maine set upa $13.5 million
trust 10 be administered by Secrelary of Imerior sccarding to werms s£1 by tribes and appfoved by
Secretary of Imerior. The discretion of ihe Scerclary is limited by the provisions of the Uniform
Management of Institutional Funds Act. The uibe was required 0 submit a waiver of lisbility 1o go
beyond federally guaranices invesiments of other investments outside siatute. The funds Temain m
trust 2ud remain fres from encumbrance.?? Some funds bave been set up for private mahagement.

8. Confederuted Tribes of Siletz
The Confederated Tribes of Silewz received spproval 10 remove $1 million frotm trus wo inves:
thermseives op Wall Streer. They set up 2 plan with 40 year projections and bired two separsic
advisors 1o manape $500,000 each.

24 1n » Library of Congress Repomt 4 U American Tndian National Bank the governmeon siated that pooking fsds i
tnutual funds, izcd i - would require an amendment 60 25 USC 162, Amcncan Indun Bank,
"AR Invesiment Proposal for Indian Tribat Trust Funts, wndaed

25aid funds 16 be beW in bruse, 25 USC 1162

2638 CFR Part 116, speciically § 116.4(e).

27 35 USC §1224(0)1). 1960
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6. Navajo Nation o
The Navajo Nation bas many differem invesiment programs. It returns 12% of tribal income
from is $6C milhon "Permanent Fund” to 1!::Prmcipal and 1l documenicd how the remaining
income can be spent. A portion is used for 3 “Nation Buitding Fund” 10 be spent by local chapiers
of the tribal government. The amounis are designated by population iD @ manner similar o federal
revenue sharing graots.

IV. CURRENT BLA MANAGEMENT

This section deals with the BLA manapement of the Tribal Trusi Funds. But note, on
Sepiember 14, 1988, the BLA contracied with Secunity Pacific 10 manage the Teibal Trusi Funds,
The pew systems will begin immediately.

A. How has the federsl government managed Indian truss?

1. Seven types of accounts are managed by the BLA. 1) Triba! Trust Funds
($1.2 billion of the $1.8 billion total held in trust for Indians; 2) Individual Indian Monies (TIM): 3}
Contributed; 4) Alaska Native Escrow,; §) Imigation; 6) Power; and 7) Papago Cooperative.,

2. The current sysiem is deceptrelized rather thep unifurm pariopwide.

a) Area offices and agepeies.

There is an Invesiment Coordicator (IC) a1 each BIA Area Office (12) and somi of the 93
Agency Offices. The role of the 1C is 1o belp tribes prepare budgets and development investment
objectives. They also comemunicate with the BLA financial beadquariers in Albuquerque. Many of
these positions are pari-time effons because the individual bas other sesponsibiliies. No training
or expertise is required.

When the Area Office approves of the tribal operating budgets, it ensures that use of Tribal
Trus! funds does not violale degal consirainis and that the tribe has not reguesied an amount io
excess of the tota) funds in the account. The fiscal soundness of a tribal operation budgel is DOL
necessarily scrutinized.

b) Office of Trust and Economie Development, Divisiop of Trust Fund
Mapagement in BIA Central Office West localed in Albuguerque, NM.
. There is usually a staff of fourteen. Currently ob board are the Chief, an economis. three
mvestment officers/Tinancial analysts, three accounting s1aff positions, three clerical workers, 8
Trust Fund specialist; and a task management officer.28

~ The Trust Fund Management Division invests a Tribe's funds according 10 the tribes
instructions; abscnt instrucions, only daily investment wili be madc until the mobey is disbursed
Of instructions are received.2? This Division buys and sells securities; reports monthly on
invesiment (o the tribes; advises (ribes of each purchase, receives information from Ageocy offices
(pot tribes); and sends monthly reports back 1o the tribes.

2810 Wellar, of the BLA Division of Frust Fund Maragemen! Offict, wnilen comments

2¥Report of Indisn Tus Funds Tor the Fiscal Years 1986 and 1987, Dwision of Trust Funds Mansgewent, p. 4.
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¢} Division of Trust Funds Acconnting
Every six months, the Division of Trus Funds Accounting pays (or posts for reswricied
scopunts) ol investments from the pooked [IM sccovnts, This Bwision credits and debits accounts,
Tt is responsible for accnuing all the interest from the unalloned (that is, uninstrucied) sccousts, but
this wsk is dooe 1 infrequent intervals 3

3. Degree of Tribal Input
Tribes do pot have much conirol over the ongoing mansgement of the Tribal Trust Funds,
l.b[? may provide invesiment instructions to tbe Area or Albuguergue Trust Fund Management
office. BLA permits (and urges) tibes 1o specify I.crms:? maturities for invesumenis. Tribes
are free o visit the Albuguerque office where te invesiment decisions are madc, although in
practice, few tribes do visit or provide instructions.

Some tribes have designated local depasitories but the BLA hesitates to sccommodaie tribal
requests 10 deposis funds in Jocal banks because foany local banks cannot provide the Becessary
collateral or sufficien rete of telurn required of the BLA as trustee.! Many wribes believe that
using a Joca] bank will increasc the tribes’ ability o Jeverage loans for economic development of
for individual loans for i7ibal members. In practice, this is not pecessarily the case.32

Also, some Uribes use Jeasing or royahy funds annually for tribal budgets. Typica!lé, this
movey passes right through the BLA isto tribal operating budgets. This may advcrscl{olw ecl the
uibs] budgetin years when trust income is lean, for example, if mineral royalties are low.

4. Federal Oversight

A uribe can appeal decisions regarding ibe BIA management of its irust funds 1o the Sceretary

of Interior3*  The uhiumate powers over the Triba) Trust Funds resides in Congress.

B. Accounting and Reporting

Financial reporting by the BLA bas been indccurate, limited in scope and difficult to
undersiand, 3 Subsidiary ledpers, maintained on a local level, differed from general ledgers
maintained by the Albugoerque office by as much as $25 million in a two year period of study and
were not reconciled in that period. 2%

a0y n unallotied bas 8ol b ) (rulcudaied) since 1985.

3opy weeive approval o local Bnapcisl jastilulion @us Bave coll i for any of the wibal deponit i excesy
of e Bank’s FDIC (ex tther) irpurance. Five raton wre mscd fsays Joc Wellar, of the BlA Dovison of Trast Fund
Managemen Office) b0 dewermine § o bank is scxpuble 1) peroentage of bed bosns (equiry/sssets), 2) percentage of
- ‘npiial","',].il"_' Tale/non-pel -pmu“l"‘immslhqurm.

Lexal beoks could Likely Bring Jowe: rwoms end fe BLA will non aliow what, Accowdiog 10 Swi v
{Festmany w0 the Sccatc Sehery Commniee Heanng on e FY 1968 Budger Feb. 19, 1967, pp 40) “beoauss ins 8
trusiee selslionship, . . . we could 2oL unlse ihe Wike wilhdrew O money bom our sysiem, slfon them %0 iovest the
maocy s 8 bower mle of inwrest wome place el than what we could tbisin."

32iatonmal anslysis by the White Mountaic Apeche Tribe sboukd this resdll Howeser, be Sagitw Chippews Tribe
obuined bousing Waos for i tribs! members by placinf some fonds ocdly.

3325 CFR 42 Appeals from Adminkustive process

34640 Report © A Cong Major Emp 0 Needed on e Bureaw of Indian Afairs Aveounting Sysww,
GAO/AFMD £7-71, Sept. 8, 1987, {bercindfier sefermed @ g “GAO Report™). pg- 13

MBgao Repori, pg. 18, Summary, Juswes and Ci Price Waurrk in-Depth Review of indian Truse Fands,
1985, pg 18 The Albuguerquc Drvision of Trust Fund Management is working 10 meonale Sus ameunt
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Monthly sumtary reports on the status of the trust fund sre issued from the Accounting
Branch. Some tribes claim they 60 pol receive the reporis monthly or are late in receiving them.
Other tribes criticize the reports as being hard 10 inteypres snd do nok provide information on
investment performance. Monibly detailed invesiment reports sre issued by the Iovestoent
Branch. The reports delail where funds are invested, maturity dates, and inlevest rates.

€. Limitations on Investment Risks

1. Statutory
Geperally, the statutes o Triba) Trust Funds share two key charscieristics: the Secretary of

Intetior s given discretion on investmenis sod triba) consultation is noi cogsidered, There are no
regulations or guide ines drafied defining the boundaries of ibe Secretary's discretionary powers.

m} 25 USC 160 thru 162s
All Tribal Trust Fund investments mast be in federally guaranteed securities.

As 3 result, 80% of the funds sre in Centificates of Deposit (CDs} and Treasury hilis. 3 Mast
investments have short-term maturities even though the market now favors loog term invesiments
Over shon lenm investments.

In 1987, according to the BLA's Ansual Report, 78% of the total investnents were in CDs sod
the remaining 229 were in government securities sod sgency issues. For ex 3400 milhon is
invested in rument securities, Small Business Adminisiration notes, Postal ice bonds, and
Federal Natonat Mornigage panticipation certificates,

The average rate of returo op trust funds invesied by the BIA was 7.404%.37 The rate of
returp exceeded returms 1 privately managed fupds with Similar investment authorization during
the petind from 1976 10 1982.38

b) 25 USC 123 thru 123
_ (1) Triba) Trusi Funds may be “advanced” to tribes subject 10 spprovat of the Secretary
of Interior. Atthough 25 USC 123c does ot speak directly to a iribe’s right 1o take mooey out of
trusy, the BIA ssserts 1his is the law governing such a situation.3? Ji suthorizes the Secretary 0
disburse funds to tribes that suhmil‘glansor budgess for the use of those funds, without securing
Congressional approvaf each time.

“TbeB!.Abwmdnnupeofmmmmiﬂlhumcwmwﬂ)‘sm'ﬁkmhidyis
cumreolty under atiack by varnous B 12! nsiigt gl 20d may wot be svailble longacrm™ therefore brikes
shauld pot misurne that Bagh mies of ream will cootinee.  Suwmory, Juues and Commens:  Prace Maserhouse Jo-Depth
Aevicw of Indian Frust Funds, 1985, pg. 17,

Report of Indian Tust Funds for the Fisca! Yean 1986 and 1967, Division of Tust Funds Managemcal, p. &

38price Wirhouse in-Depth Review of dndian Trst Funds for she Buresn of Indian Affairs.

3% Rerephone conversations With Duard Bemes, Soliciors Office. badian Division, Depanmens of Inwrics, 354 Ralph
Reoeacr, Office of Legishation, BLA.

‘ol’h'uhmtlnwsplmxeinlm,m o o xpendi neoded o be epproved by Congress and this
WA dobc thiough the anoual Deparynent of Inkerors sppropristioas Bl This was » reivively cumbersome process,
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(2) Expenses that can be paid out of the trust funds are specified: insurance; ribal
business; equiproeni; and (ribal travel.

{c) Indien Financing Act
The Indian Financing Act was amended this year 10 auiborize the BIA 10 invest in guaranteed
tribally issued taxable bonds. There is, however, 2345 miltiop ceiling on the 1012l amount that the
EIA csn iovest. Tribes must compete for these moneys on a first come, first serve basis, thereby
cicating a competitive, rather than supportive, covironment.

2. Case law

s} Seminole Nantign v. U.5., 316 US 286 (1942). .
Established the principie that wbe federal government is 10 be "judged by 1he most exacting
fiduciary standards™ when it is dealing with Indians.

b) Manchester Band of Fomo Indians v. US, 363 FSupp. 1238 (DC Cal. 1973}
The Federat Government was held liable for not securing the maximum rale of return on
Indian fusds and for not exercising high Hiduciary siandards s a trustee.

¢) Cheyenne Arapoho Tribes of Oklohoma v. US, 512 F24 1390 (Cr. C1. 1978)
Tribal activity funds and court swards deposited in the Treasury are imrliediy beld in rust.
The court beld i is " breach of trus? nol W reiovest funds within a reasonable time if chapged
circumstances rendesed improper a once propet investment.”

D. Investmenl banks must be spproved by the BIA.

There are 600 banks approved pursuant 1o the following five ratios: 1) percentage of bad
loams (equity/assets), 2) percentape of unencumbered capital (iguidity); 3) foreclosure raic/pon-
performing assets; 4) net income and 5) five-year business record. Invesument Branch holds o
weekly bid 10 see which of 1hose banks are offering the highest rates on those cenificates of
deposit and then invests different tribes’ accounts in the bighest bearing banks for the appropriate
maturity dates. A bank must be a high bidder for that week 10 receive the investment.4?

E. Trust fund accouvnts are ofien treated like savings mccounts.

Theoretically the Area Direcior could spprove & tribal request 10 draw down their whole trust
fund account in ope budge year if it is for kegitimate tribal purposes, it does not violate judgment
Plans or otber restrictions and it is approved Ey the Area Director.

F. When there is no tribal input, only daily iovestments will be made.

Daily funds bave more fiexibility without penalty payments but less return. The BLA makes
an exception for the Consolidaied Sioux Fund--the judgment award of $106 million not sccepted
by the uibes due (0 their continuing effort 1o regain control of the Black Hills of Sowb Dakota.
The BLA ipvests the funds (now over $200 million) for longes terms beeause the BIA does ool
expect any ribal inpul nor any withdrawals to be made in the next five years,

. .G. luterest on the daily jnvesimenis is not accrued on a regular basis, The
Division of Trus1 Fund Accounting has 0ot scerued the interest from the daily invesiments since

41 Ther bas boen concem thay the hightst Bid e Invesiments Branch ohen scoepis @8 from o faibng Savings acd
Loan that & trying w #IAct invessors but By &000 teed W be bailed out by the Federsl Government.
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1985. The next accounting for the acerual of inserest is not scheduled. This means tribes cannot
expect (o see an immediale return on their trust fund investmens unless they bave given
instructions regarding BIA management of the funds.

V. FUTURE MANAGEMENT

A. Federnl Oversight

The new contract beiween the BLA and Sccurity Pacific Bank, signed Scptember 14, 1988
was 2 resull of federal investigalion and oversight. 'F"hcrc were three major studies in this effort.

1} GAO Report to the Congress: Major Improvements Needed on the
Burcau of Indian AfTairs Accountiog Sysicm, Sept. B, 1987
In its repont to Congress, the GAQ noted design sod operating deficiencies in the B1A
automated accounling and finance sysiem. GAQ s1ated that "hundreds of milhons of dollars of
contracts and granis was lost and the Bureau did not meet its fiduciary responsibility for the trust

funds.™?

2) Congressional Hearings )
Congress has been concerned aboul tbe issue of Tribe Trust Funds and has beld vanous

hearings over the past few years.+?

3) Price Waterhouse Study
The BIA requesied that Price Watcthouse review the manapemem of Indian trust funds in
1983.4% The principal recommendation made by the Price-Walethouse review was for the BIA w
*develop and implerpenl an on-going process 1o cnable tribes and individuals 1 participate in the
formulation of investment objeciives for the Indian trust funds."45 The report recommended that a
permancnu oversight body be established io protect the interests of Indian trust fund beneficiarics
204 that the BLA taitiate improvements by an incremental, step-by step process. 46

B. The New Contract

1} Process
Tbe BLA RFP has been controversid! because of both substantive and procedural issues.
Wher the BIA first issued jis RFP for private management of Tribal Trust fund accounis back ip
1986, it did not consult with tribal Jeadesship. Tribes protesied loudly. Following Congressional
hearings and BIA consullation with tribes, a new RFP was released February 1988, Security
Pacific was sclecied on September 14, 1988

42Ga0 Report, pp i

315800 Trust Fusd Oversight Hearing, Sept 23, 1985, Senste Seleet Commitiee Hearing on the FY 1985 Budgey Feb
1%, 1987 See Biblingraphy for other melaied bearings.

A4Price Baweshowse In-Depth Review of fndian Trut Funds for the Bureax of Indian Affairs.

45Price Moerhouse In-Depth Review of Indian Jrust Funds for she Buress of Indian Affgirs, Jast ¥ Recommendanons,
Javuary 1%, 19684, FE ol

4Spig., pg 2.
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Tbe pew procedure is cxpected 1o be phased in over the pexi fwo years. The BlA has
ptedicied that almost 33 mitlion could be saved over a five-year period using this privaie
coniractor 7 Ji is oot clear whether the anciliary services 10 be provided by the BLA are faclored
inlo the cost savings es1imate 48

1) Fubnction

The private bak contracied to perform many of the tasks now performed by the Albuquerque
office, such as: 1o procute collection, accounting, sdvisory investment services and custodial
services for funds beld in rust for Indian tribes, individuals end others. Ji is o ont year coplract
with four one-year renewshle options. The coptractor bank must provide deposit, cash
manageme i1, accounting and reparting services (o the BLA as well as investmenl advice and
services. The inemt is 10 speed 1rapsactions and (o improve accouniog, auditing and reponing
methods.

3} Procedure

Tribal sccounts could be pooled under the new contract. Tribal funds may be invested in shon
{1-year), medivm (S-year), of Joog-term iwvesiments. ‘Tribes will be allowed 1o make proportional
assignments of the it fupds among these three different ranges of maturity. The BLA states it will
recain fina) avthority for all investmeot decisions and will only use the conisacior bank for advice 4%

Since 1he coptractor will be making imvesumenis daily, the BLA is expecied o rmvid:
guidclines 1o the bank o0 appropriate investments o woig the pecd for spproval of every
invesinent.’¢ The contract does mot implement Price Waterhouse’s two major
recommendations which are o provide greater tribal input and to establish an
oversight commitiee,

FNFP recomme nds that 8 committe should be established to oversee the management of
Tribal Trust Funds. Tribal representatives should paniicipate in the commitice, with investment
mAN3Eers, 10 561 broad invesiment objectives for IE: pooled funds and 10 convey tribal objectives.
The commitiee will also oversee the BIA to evaluate s compliance with tribal objectives,

V1. Tribal Alternatives for the Future
A. How a tribe plans for investment contro! in s trust fund.

1. Exsmine limitations in treaty provisions, tribm] constitutions, tribal
ordinsnces or judgment distribution plans.
$ome treatics, constitutions, triba) ordinances or judgme nt plans spell out the degree of
awihority tribes shall have over their trust funds, budgets, and natural resources. Some specily
“restricied” accounts, and some specify "unappropriaied reserves," each with unique requirements.
Most, howevet, give tribes broad governmental powers but do ot specifically address trust fund
manapemen! S5UCs.

47DOI News Reteass: Cosr Comparisons Fevor Contracting of Indian Trust Fund Managemeni, July 27, 1988.
#50e Webar of the BLA Division of Trust Fupd Management Office thinks. ot

::samuﬁon 1M of the " BLA- Proposal for Foancu! Trast Fand Services, Questions and Apswers”, Fobruary B,

$0Converanion with Amene Brown, Specisl Asitant w the Astispm S y for Indian Aftwirs., Fcb. 6, 1968, sec
oo Quesbors W121 and #107 of the BLA- Questions and Astwen”
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For example, ihe Saginaw Chipﬁwa Teibe had 1o modify its wribal constitution in prder 1o
allow input for non-reservation members,

2. Examinc possibilities for a relatively secure investment which bave been
suggesied in similar situations by the federa) government, . e
Two cxamples are 1be special formula for investment written for Indians of the Five Civilized
Tribc;.zof Oklaboma®! and the twelve alterpatives sugpesied in Cheyenne-Arapaho Tribes v
u.s.

3. Establish community suppors, ) .
Community education is essential. The tribe should determine bow many public bearings will
be necessary 1o fully understand commuoity concerns and (o educale the community about the long
range advantages of investing ip 8 trust versus the shon term wealth experichce with per capita
payments.

4. Decvclop the necessery tribal mapagement infrastructure.

a) Tribal staffing. A1 the tridal kevel s1aff should include the finance officer,
bookkeepers, and elerks. There should be training provided and ¢ Horts coordinated within the
tribal finance depariment

. b) Contract expertise 1o analyze current ponolio and earpings and 1o delermineg
invsiment goals. Strarcgic financia) plansing must be founded on ao historicel analysis and a
sludy of current needs,

) Choose an invesiment manager. Ovce investmen: objectives are established, the
tribe must hire an invesiment mansger 10 maintin ribat income within the paramelers of those
objectives.

. d) Devclop an organizational plap ic address the decision aking regarding
w0 vesimeant plans. The Organizationa) structure may bave 10 be modified through s constitutional
amendmeat 10 2dd ap advisory fiscal or financial commitiee.

§5. Designing an investmeat porifolio

_ 8) Meeting tribal needs. Tribes will likely want 10 invest their money in ways that
will assist with economic development on the reservation. A iribe may be more concemed with e
stcady flow of income 10 Supplement its operatiog budget fatbee than increasing its pet worth. 32

_ B) Socially responsible investing. Tribes may want to examine their ipvestments
for their social impact. For example, iribes may decide not 10 invest in corporations that are known
to discriminate against biring fodian employecs.$¢

5125 PR 136 4gey
5200, Aptendu B
sal‘lwtvcr, all income porfolios should have some Fowth iovestments s o bedge sgrinst iallation.

"D‘_ T doing busi s 0 South Africa {when tribal eonditions s wore than AMmErcln mcrvauons) o
contibuling W the devastaton of the wopical rinforest {the habiset for many bl peoples)
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B. Issues

1. The tribe will have to instituie some chesnges. .
For starters, the aribe will have o deveiop an infrastructore of trained staff and sccounting
procedures espahle of managing the Triba! Trust Funds, The consequences of poor mansgement
are 100 obvious Lo igpore.

2. Liability for less than maximum returs to be resolved. ]

The BIA argues that since it is legally resporsible fof protecting tribal assets under its control,
it peeds assurances that the 1ribe is capable of making sound decisions and would assume
responsibility for those decisions. Since the BLA itself bas been managing (rust funds in apparent
violatios of its slandards of fiduciary responsibility in many areas such as accounting and
reporting, it is difficult to accept this argument that the Liability issue is an obstacke o tribal controt
of its wrusi funds.

For newly acquired funds. the tribe could assers 1bal it is actually the “sertior” and therefore
cap appoint an advisor 1o the trustes whose advice or consent Tus! be obtained before making
ecnain decisions. The tribe could select the tribe or an investor 1o be its advisos in order W miligale
the lability issues. 55

Ciher melcms 10 consider are; What if tribel officers or invesiment manapers 4o pot act
1esponsibly? What if one tribal council does not suppon previous couacil's pohicy? Could BLA be
sued for having respected the original council's inrut?“ What if the council's decision does not
represent the wishes of individual tribal members?

). Burden of administrative costs
The tribe and the BLA would bave 1o come o o agrecment designate the responsibie parties
for various sdminisirative costs. Administrative costs s{ould inefude a yearly external sudit of sil
imvestment activities. Although no funds are curtently sppropriated for these adminisirative
services, it may be possible for tribe o "638" coniact these services. Tribes should be prepared to
lobby slgns issuc because the BLA is likely to 52y they are not fiscally responsible for administrasive
ciosts,

C, Triba! initiatives

FNFP is ficld testing triba) initiatives with three different tribes: 1) In Trust Mode]-the tribe
becoming a more active beneficiary, 2) §38-Maodel--the tribe contracting the managemen! of the
trust funds, and 3) Out of Trust Mode]--the tribe removes its funds from the trust proiection and
maoapes it independently from the government. Tribes can examine these three models as 8
framework from which 1o design an ahernative responsive (o their Sevel of sophistication,
experience snd desire for control. Remember, each initiative will likely be chaflenged by the BLA
10 determine whether it €40 be itnplemented within the consiraints of the federal trust docwrine,

S5 Some ciale Mws do oot bold the Tustes lsble fr ibvesiment Jouses when soling on the wdvice of #n $dvisor,
parucularly when thet sdvising is suthonzed by the bt Bogeri, §106.

$85ec the Supreme Coun chuc Seminoke Nation v [L5, 316 US. 786 (1942) ~where BIA was beld lable for humiog
ovel funds i 1934 0 the Seminole bl Council when tha aouncil tsed the funds fraudolendy.

575 Wellar of the BLA Division of Trust Fund Managemeni Officx, writen pommonts
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124

1. IN-TRUST MODEL

FNFP is working with the White Mountain Apache Tribe to establish sn in trust model where
triba) funds are (0 be managed and invesicd by the BLA, but the trust relationship would be defined
in an explicit trust document, similar 10 hal governing any private trust. Although the tribe can set
investment objectives with the BLA now, this model would require the fedesal governmeni 1o
provide technica! assistance; establish a formal structure 4 guaranies communication between the
federal and triba) governments; and report in a clear and timely manner.*8

The document could specify many aspects including, but not Jimited to, the following: the

procedure 1o obtain tribal input, a range of invesiments deemed approptiste by the tribal
government, the degree of rehance on outside investors, the length of 1rus, and the format for

sccount reporniing. 5%
2) Ibcrease of tribal role
The tribe would need to hire stalf to work with the BIA. An advisory finance or fiscat
committee would also be established.
) Advantages
(1) Since funds remain in trust, funds retain the 100% guarantee,
(2) The BLA will continue io pay sdministrative costs.

(3) The design could easily accommodaste o hrited 1erm of wrust with provisioas for
renewal of severance W give tribes greater control.

{4) Thetribe could pame anotber trusiee. (This is especially good for tribes with bostile
relationsbip with BIA but po financial managerial experience.)

(3) Flexibility allows for differences ip tribal expertise aod peeds.

{6} Reporting ro?ui:emcms will result in clear and timely sccouming designed
specifically for the iribe.

<) Disadvauptages
(1) This is only small step toward greates tribal involvement.
(2) Thiz design is limited in efleetiveness due to BLA's decentralized nature.

(3) Detailed invesiment objeetives may produce a preset plan which is 100 cumbersome
1o be economically effective.50

”This'-lnvtrylnsllh: government ooukd do, this i right in Gne with fedens! policy. There & w0 good resson &
deny this anless the BlA end bibc have exwremely bostile reiajons. {The BLA, vis Jo¢ Wellar of e BLA Division of
Tt Fued Management Office, eisims that this i 4 p ty withoul & trusl g ]

% Fribal Truar Funds then become enove Gie an “sctive tratl® where the busiee bas sflinnative dulics © mansge and
make iovestments. Bogen §6 4547,

S0Regarding the Penotucot wnd Passamaquoddy expericnoe—"They Bad 5o presel plan Sor the wse of ibe 384 million,
and # i fidiculows 10 try and sl v conoek 80y kind of format plan for an ongoing fund  Baok and ivestment
Bouses make deciaions on an bourly and daily basit as K0 Whese they're going v be pulling their moocy, snd | don't
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d) Safeguards

(1) There would be the same degree of federal oversight presently i place. Witk clearly
undersiandable reporting. the Tribe will be able to overset its investmenl as well.

(2) The degres of owtside advice and counsel is clearly up to the yibe. Hi can tely on the
BIA for investment advice of pay for its own private investment advisors.

(3) The reponing mechamsm would improve due o the design described in the trust
document.

1. 635 MODEL

FNFP i working with the Roscbud Sioux Tribe 10 establish a system where the tribe would
contract with the BLA 1o adruinister specific or ail parts of the tpanagernent of the ipvesiment
ﬁnfo!ioﬁ‘ This could include tribal contracting and/or subcobiraciing of ihe various services.

it tode] & similar to other Self-Determinanon conttacts with BLA or IHS that have been
edminisiered by 1ribes or iribal organizations.

The government may seek to limit the functions that the wibes can contract by asseriing that
Self-Determination contracts are used only W coniract ihe implementation and manapement of trust
duties~aot 10 actwally make trust decisions. There arc analogues in patural resource management
{bunung and fishing, forestry or range 1and) where uibes are pot aliowed to contract decisjons
regarding how natural resources should be used can contract 1o implement those decisions. But
since dalural resoutce cobiracling does nol require wribes 1o have all ihe requisite abilities 10 manage
the resources and outsiders are ofien subcontracied for (he missing skills, then tribes should be
authorized to contract many of the trust fund management functions.®2

Tribes can also respond that because many trust fund management respansibilities are beiop
contracted out to the private sector, those functions tusi not fall within fiduciary responsibilities.
Those functions-depositing. accounting and reporting. advising aboul investment decisions couid
be conlracted to Lhe tribes and the tribe could then subcontract for their performance. The Burean
would relain its authority to direct monitor and authorize these 1rans actions and activities as
performed by the ribe or its subcontractor.$?

thing the {Sagpnew) tibe abould be forced 1o booutap themscives wio & tong-mange, fixed plan &5 © bow iboy're
EoIng W be uulzing these funds D daant make any sense in the mvestment wond, snd sny banket o7 investmenl
Brm will 2l you yous crazy if you lock yourse!f into s preser plan ™ Karl Furke msofypng on bohalf of the Sapnaw
Chippewa Tnbe 10 the Scnate Sekeel Commities's Iy 10, 1985 bearing. pgs 5659,

&A1 ths ome e Rowebud Sioun Tribe has moestly OM sccoune Tribal fund~ may br Jorthcoming wheo the
Consoinaed Siout Fund is disbumed  Also, the Fosebud Swoux wer sekecied as par of the Bis tribal & \{-govemance
experimchl where ibe mibe volunwarily essomes sl BLA foncbons They wall consider tibal tus fund management s
pant of their it year $100.000 planning grant

$ZRackcy, Carote A, “A Summary Review of 1be Department of Inicrior's Report of e Task Forx op Indan
Ecooomic Development®, January 20. 1967, PE 24 she fays be mays—Reagan's Task Forme on Economie
Development eoncluded thar *The BLA should wsue pudance clanfying BLA pohcy that conlracling of tust-relsied
scotomie and pyiumel resource funclona 10 tibea in Mokl Gses dots NOT fuct with the De; s trusl
reipotnbility

635ee e Answer o Ouestion #60, “BIA  Ducshon 5nd Answen®.
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In addition, when Congress considered legistation (0 increase tribal management under Self-
Determination comsacts, there was formal discussion about increasing the role of tibes in the
wanggemept of the Tribal Trust Fund aceounts.® Altbough Trus! Fund management i pot
expressly asddressed in the proposed smendments to the Indian Setf-Determination Act, it could be
construed 1o be included in the smendment to Section 102{a){1)XE) which allows Uibes (0 conlract
apy programs "for the benefit of Indians because of iheir status as Indians without regard (o the
agency of office of the Depariment of Health and Human Services or the Depanment of the Interior
within which it is performed."3

a) lIocrease of tribal role. The tribe would have (o create » Trust Fund Mapagement
office o adminisier the Trust Fund sccounting #nd investment. Tbe Tribal Council would have
Breaier oversight in the ribal budgeling apd review process.

b) Advantages

(1) The Tribe would have conurol of specific funciions.
{2) Tribal activity would be monitored by the BIA
(3) The Tribe would have the suthority to subcontraci for services.
¢) Disadvaotages
The 1ypical constraints of Self-Detenmination contracts would be present such as:
(1) Indirect costs are not covered adequately.
{2) Tbe BIA is pot responding (0 contrac proposals in a timely manner
(3) There is a lack of commitment (o cootracting with the federal agencics.
d) Safeguards
(1) Degree of federal oversight. The federal government could establish regulations o
protect itself. BLA could establish criteria for choosing sn igvestment sdvisor, expressly limiting
whal investments could be made, seuting strict requitements for audits, and possibly establisbing »
E\:requisitc emount of tribal expericnce with moitoring or subconicacting similar duties,
piracts ¢ould be set for a limited time, such as one year.

. Toavoid government fears due 1o the liability issue, the 638 Model could be tresied more tike
& "passive trusi” where the trusiee has only mechanical and prescribed duties. Current 638

“The Comminee Diends , . . tribes 10 enter it with the & ¥ of wbe Inumior i carry o vet
functions , . inclediog but mot kmiked ©© , . Sust Ao =;d ing s L . Tie it of
8 %0 enubic wibes o Empr e p jon of w1 by operating the chaicl fuoctions rebimg o
atilily whike p ing (et Federnl Goveroment's cbligetions s trusiee for Indian Jands sud yesoorons.
. the S Y b 1o piaiptain trust msponsibility ke tribal resourcts when the wibe optruies & progam
A sell-detomminalion eontrect . . . * Stnse Stlkeq Commitee Reporn on Amendonnts i PL. 93638, (S. 1703),

LS

gog 2

{

§

o

SRR 1233, Tk 11, Section W1}
f.
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regulations could be used by BLA (o deny # contract,*® ierminate it if pecessary, and @ tribe could
retrocede the service 10 the BLAL

{2) The degree of outside advice and counsel would sgain depend on how much the tribe
is willing to bire. The BIA would still, under the Scif-Determination regulations, be required 1o
provide technical assisiance s1be ribal request.

Onber protections eculd be for the tribe (o deposit funds inio governmentally guaranteed
securitics; use ore Lban one investment manager 10 hand separate amounis of money, use only
investment managers wilh experience in similar types of investments wbo bave a reputable, proven
record. Protect money by locking it into a long range plan where the principal could not be used
for twenly years, and then require 8 2/3 voie of tribel members and 2/3 voue of the council to be

used. 67

(3} The reporting mechanism would be implemented by the Tribe. The BLA could
oversee the tribal accounting but the uibe would not be resiricied in its design.

3. OUT-OF-TRUST MODEL

FNFP bas been working with the Umatilia Tribe 10 ereate an Out-of-Trust model whete tribal
trust funds would be removed from the federal wrust and the iribe iself would bave total control
over investing and managing the fund. Tribes bave the right to propose and requess that their funds
be taken owi of trust excepr for funds restricied by Judgment Fuad Distribution Plans. Bul the
tribal decision is subject to federal approval ®8 Tribal control bas beeo authorized ip specific
0ccasions but no wniform guidelipes exist; decisions are made on a case-by-case basis, area-by-
area basis.

2} Increase of tribal vole. The tribe will have total conurol in this situstion., Any
staff or consultants will be answerable to tbe wribe.

b) Adsantages
(1) Tbe Tribe may receive bigher returo if it is willing Lo take greater risks.

S6The Serreuiry would tx Tequired 40 “show chuse® 1o declioe 3 conbact, such a5 1) I services performed by cootact
Swill o0 be sptishhctony”.  be. i services art provided at a leaser slandard whan the BlA. 2y If project cenool be

pletcd by the I “adeq [ ion of us & ool 4™ By regut this probitits the
Secrewary of lawricr from 638w wilh witxs for sny "trust msponsibilty vesied by lw in e SOt or Commusionce”
of if i “prowndes for e ermunanon of b Fosponsibibty T (25 CFR 271.33) Jor example, 3z provided by tbe 1977
American Jodisn Poley Review Commussion, Binal Repon. May 17, 1977, pp. 16 “Wheneves e Secrcury finds it
ocaessary 1o disapprove 8 proposed ribal ioinative, be must fie 3 whlen slemen) with the wbe podfying them of
the reason for his disapproval of their propoetd Sction snd afford e a0 oppomiunity for 3 bearing *

éjmg w Atomey Erc Eberhand, the Navajo Nation oomtemplated thoae options whet # cpmidersd contracyng
Box its sl fund maragemen! services.

‘ESBPM in e 1954 snnusl report of the Division of Truu Fund Management, FY 1964 Ansual Report pg. 9.
“tribes bave comphete Suibority over . . . tust funds, excepl where thal suthocity has been resincaed or aflewed by
Congress through scgisl * TInba! funds are invesied unless the thbe that owds e funds objrsts; the decision W
B! inved @ the resall of e councils decrminauon®  See oo, BlA:  Contact B Trast Fund Servioss, Cuestions
ood Apswers®, undaled version, Cuctuon #44, “Yru, upon appropriste sulhonizeton, bibes may wibdns fupds” from
Bus.
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(2 A tribe could use a Jogal bank or investroent firm 1o build a relationship. In the long
run this may allow tribe 10 secure prime raes for projecis and gais funtber capital for
economic developmen:.

(3) Tribes would likely gaip increased contact with their iovesiment maagers and banks,
who may be more alicntive and experienced than BLA personpel.

(4) Tribes can limit the term of their contract with invesimeni madagers so they may
change ibvesiment managess if their performmance - .whetber mvestment oF
accounting--is pot satisfactory.

(5) Tribes can split their funds 10 be managed by differem investors snd thereby creaic 3
compelitive process.
¢} Disadvantages

(1) Funds will lose the 1005 federally secured guarantec--unless the tribe restricts itself
to continuing iovestments in federally guaraniced securities.

(?) Lose advantage of being pooled with larger Treasury funds.
(3) Tbe Tribe may be responsibk for sdminisirative costs and ipvestment manager fecs.
{4) Higher risk investments couk! lose mooey.

d) Safeguards

The BIA can protect itself from a Seminole Nation situation where they are beld liablc for
uirning funds over to the tribe. For one thing, that case can be parrowly construed 1o situations
where the BIA kmows or should know that the wriba) council will sct fraydulently with the funds.
But the BLA cap regulate a review and approval process. The regulations cat require that Tribal
Pians be draficd and approved priof to the extinguishmeni of the trust status.

(1) The degree of federal oversight would be minimal ooce the BLA has approved the
transfer of funds. There could be, however, 8 lrge degree of oversight during the iribal planning
process.

(2) The degree of outside advice and counsc! will similarly be indcrcndenl of the
federal government once the funds dte removed from the rust status; bowever, federally provided
lechnical assistance could become pan of the tribal planning process,

The Tribe could require that their invesiment managers guaraniee s minimum rate of return,
This tends 15 keep investroents conservative but it is added security.

Managers could be required 10 prove thal they have 8 set autnber of years worth of experience
with similar invesiments. Externelly published standards, such ss a rating from Sandard snd
Poors, may abo be used. The tribe could specify that the manager be local of easily accessible.
The tribe could requite that more than one manager be used for any fund.

(3) The tribe would have total control over the seponiing mechanism.
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D. Stcps Necessary 10 Give Tribes Control

1. Legisiation
It would not be necessary 10 amend 25 USC 1622 10 authorize the Secretary Lo create irust
documents convening existng Tribal Trust Funds for the In-Trust Model. It would be relatively
simply 1o control upcoming judgment fund awards through a document approved as pani of the
Congressional plan for disbursement.

The 638 Model could be implemented under the current structure but apticipaied amendments
10 the Self-Delermination laws may make il easier for tribes 10 conlract services.

The Out-of Trust Mode! may pot requite additional legistation for some 1ribes if 11 s
esiablished in the Congressiona)l approved Judgment Fund Plan. 1n the past, iribal contro) has
been approved on sn ad hoc basis, usually as pan of the Judgmen! Funds Disifsbution plan or
special legislation, although a uniform law could be enacted 1o apply 10 all iribes.

2. Repulations '

The BLA should issue regulations o ensure 1bal tribes have 8o invesiment plan in place befote
tbe funds are cither reieased from trust siaius or 1o be administered by the iribe. The federal
government can shicld itself from a claim regarding the breach of its fiduciary duty if n esiablishes
and enforces proteciive regulations. The following requirements could be enacied by regulation:
Guidelines for choosing invesiment advisors. Secretatial approval for any suthotizing agrecment
betwezn a wribe and an wvesiment manager. Guidelines on how 10 Measure community support for
taking funds out of irus1 and how Lo deiermine the pecds of the tribe, Limitations on what type of
invesiments can be wade. Review and appraval of widal plans for out-of-trusl managemnent.
Appea! procedures for denial of the selection of ap advisor or the implementation of a plao.

3. Greater techbhical assistance
The BLA needs 10 demonsirate comimitroett in terms of adequate fundiag and a specific
program 1o improve cash management and budgel planning.%® The BlA could provide grans for
fribes 10 secure their own fechnical assisiance from Indian organizations such as FNFP or the
Nalive American Finance Officers Association.??

Manuals snd repulations should be enacted and followed by sVl Area offices; and should be
disseminated with lraining to the tribes. The BLA could also provide further inizrpretation of the
Seif-Determination process in fegatds to Triba! Trust Fund accounting,

. The BlA could also assist tribes in determining whether they beed 1o modify their constigtions
ip order 10 mapape the Tribal Trust Funds in the manner in which they desire.

S8 prce Wawerhouse in-Depth Review of Indian Trust Funds,

70The Act should *authorize the Secrelary © provide a prant 10 3 Gibe to oblaip wchuol assislance in program
Planning . . . whelber o pot such technical masilance b sveilable from 8 Federsl ageocy  Tehnical asssunce may be
provided by souroes chosen by the tribe . . . (and) include piber tnbes, thbal orgamzalions, kacal expens, staie and
opURlY agehoes . Wi appartol thel many triba! oopanizatohe have greater sechnical capabilities in the areas of
program plaamng and evalwavon . . . than e BLA . For 0o long, however, fedem! agtnees have

echriosl matislance funds and have wsed thoss [ Fish centralized offices Which St nactrssibk 10 mosl
Tribes. . . *See e Senate Select Commibees December 22 1967 Report o0 § 103 Amendments o the Iodian Seif
Deitrmination Act Al this point the BIA rches panly on the privatc secion 10 provide wchmeal mssislance in
exchange for the future bope of gerung somc businesy
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E. Investment Objectives

The Tribe should have the opportunity w decide its invesiment objectives for iself. Objectives
may inchede using funds o leverage for economic developeneat losas, per Capita payments,
invesiing for income, investing o growth, or socially responsible investipg. The goal should be w
an improved lifestyle, no1 ooly Tor the cuemiy enrolled tribal members, but for the membership of
generations Lo cotne.

Once te iribe bas conducied a survey 1 idestify the community's socis! and economic needs
thern an mvesuneo: plans showld be developed documenting when and bow much income
nceded. The plao should contain a formula for distributing eammings both from investment 3nd
tribal cnierprises. The tribe should stipulate that the principal cannot be spent ubil 8 cenain amowat
of time, of onty for specified aclivitses, and that a cetain percemage of the interest carned would be
rcinvesied it the pnocipat.

F. Case Factusl Summary

1. Seminole Narion v United States, 316 US 286 (1942
When $37,000 0f 3 $500,000 trust 10 per cap 1 metmbers was paid direcily W the tribal ireasurer
upon request of the Seminole General Council from 1870 10 1874, 1he federal governmeal was
beld liabie because it should have know of the fraudulent pature of the council.

2. Manchesier Band of Pomo Indions v United Stores, 363 F.Supp. 1238 (N.D.Cal. 1973)
BLA betd liable for “deficient mapagement” of funds contributed by the wibe rom its 18 year dairy
business because the BLA only made 2 interest payments totalling 526 and (e money remained in
the Treasury where it carned only 4% inieres: per annum. Court held the BIA 10 same fiduciary
standard as for privaie trusiee,

3. Chevenne Arapaho Tribe of Indions of Oklahoma v {).5., 512 F2d 1390 (CLCL 1975)
All funds beld by the U.S. for Indians is impliedly beld in trust. The tribes claimed the B1A did
pot fully use ali of the investment options authorized by Congress but instead left funds in lower
nterest bearing Treasury sccounss when higher interest rates were svailable elsewhere. Court beld
that the federal government, as trusiee, has the obligation 1o maximize Lrus! income by prudent
investment and also has the burden of proof  jusiify kess than maximum relurn.

4. Navagjo Tribe of Indians ¥ United Stares, 624 F24 981 (Cr, CI. 1980}
Numerous accounting ¢laims and complaints that BLA did not properly disburse of invest funds,
bor accurately account for fire-damaged timber. Court beld feds 1o highest fiduciary duty because
whenever the Federal Government takes control or supervision over tribal  morties or properties &
fiduciary responsibitity exisis.

TRUST. A MATTER OF CONTROL Fust Navions Finangial Projeet Fage 21
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APPENDIX A

15 CFR 116: Guidelines for Creating Individua Trust for Members of the Five Civilized
Tribes of Qkleboms

*Not more thao 30% may be invesied in securities which appear in the lisi of legal
invesiments for savings banks prepared by the Superintendent of banks of the State of New
York;

*Not more thar 20% may be invested in general obligations issued by Siates of political
subdivisions of states;

*Not more than 109 may be invested in public wiilities o railroad sccurities;
*Not moie thap 15% may be invesicd in Federa! land bank bonds;

*Not more than 40% may be invested ip total loans secured on first deeds of monigapes on
improved real estate;

*No pari of the trust may be invesied in stocks;

*Ne part of the trust may be invested in any kind of foreign sceurities.

TRUST. A MATTER OF CONTROL Appendicrs Funt Natons Funancial Projecy
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APPENDIX B

Investments expressly approved of by the Court of Claims in the aeym:wﬁmpdho Tribes
of Oklahoma v United States case. BIA's RFP also specified this list as legal
investmeni options.

1. Expon-Impon Bank participation cenificates

2 Federal National Mortgage Association participation certificates.

3. Al other obligations, panticipations of instruments of the Federal Natiooal Morigage
Association.

4. Debeotures of the Federal Housing Administration.

5. Farm loan bopds issued by feders) land banks.

6. Obligations of the Federal Home Loan Banks.

7. Debeatures of the Federal Inwermediste Credit banks,

8. Debentures of the banks for cooperatives.

9. Bonds and potes of the Teopesses Valley Avthority.

10. Notes guaraniced as to principal sod interest of the Small Business Administration.

11. Bonds issued by Jocal housing suthotities secured by annual contributions contracts
with the United Siates.

12. Boods or notes of jocal housing and urban renewa! suthorities secured by a contract
with the Upited Suates.

TRUST A MATTER OF CONTROL Appendiexs Fint Navons Fiasncial Projosa
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Mr. SYNAR. Mr. Thomas.

Mr. THoMAS. I'm through. Thank you, sir.

Mr. SYNAR. Again, let me thank all four of you for being here
this }rlnorning. We appreciate the opportunity to Kear from you very
much.

Mr. SKYE. Mr. Chairman, ]I would like to add one more thing.

When the contract is terminated with Security Pacific Bank, you
know, the Bureau of Indian Affairs developed an acceptable plan,
in that before they do this they have the consent of the tribes and
the consent of Congress to be able—before they do any kind of this
stuff. Simply because if you ask the Indian out in the street, on the
reservation, what his trust funds are, he doesn’t know.

Mr. SYNAR. One of the things we’ll explore with our next witness
is the lack of consultation with the tribes.

Mr. SkYE. Thank you very much.

" Mr, Synar. Thank you, Mr. Skye. I thank all of you for being
ere.

Ms. GiLes. Thank you.

Mr. SyNaR. Our final witness today is Dr. Eddie F. Brown, Assist-
ant Secretary for the Bureau of Indian Affairs, U.S. Department of
the Interior. He will be accompanied today by Mr. Walter Mills,
Deputy Assistant Secretary of Indian Affairs for Operations, and
Acting Director.

Welcome, and anyone else who might potentially be asked to tes-
tify, please come forward.

Do any of you have any objection to being sworn in? Raise your
right hand.

g:litness sworn.)

r. SYNAR. Let’s play a little game I like to play. I think it’s only
appropriate, given the number of people that stood up. How many
people are here from the BIA? Stand up if you're from the BIA.
Everybody in the audience is from the BIA. That’s half the audi-
ence here. All right, Welcome, We're glad to have you here.

Dr. Brown, your entire testimony will be made a part of the
record. At this time we would ask you to summarize, and we wel-
come you this morning. :

STATEMENT OF EDDIE F. BROWN, ASSISTANT SECRETARY OF
INDIAN AFFAIRS, U.S. DEPARTMENT OF THE INTERIOR, ACCOM-
PANIED BY WALTER MILLS, DEPUTY, OPERATIONS; LINDA
RICHARDSON, ASSISTANT DIRECTOR FOR ADMINISTRATION,
FINANCIAL MANAGEMENT; WILLIAM P. RAGSDALE, ACTING AS-
SISTANT SECRETARY, BUREAU OF INDIAN AFFAIRS; RON
CRAMMER, CONTRACTING OFFICER; BETTY WILKINSON, DIVI-
SION CHIEF, ACCOUNTING MANAGEMENT; ARLENE BROWN,
TRUST FUND CONTRACT PROJECT LEADER; JOSEPH WELLER,
CHIEF, DIVISION OF TRUST FUNDS MANAGEMENT; FRED KEL-
LERUP, INVESTMENTS OFFICER; AND GEORGE T. SKIBINE, AT-
T?RNEY, DIVISION OF INDIAN AFFAIRS, OFFICE OF THE SO-
LICITOR

Dr. Eppie BRowN. Good morning, Mr. Chairman, members of the
committee,
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Let me begin by stating that when 1 accepted the position as As-
sistant Secretary of Indian Affairs, I did so with a profound sense
of the challenges that lay ahead in carrying out the trust responsi-
bility on behalf of American Indians. 1 want to state right up front
my personal dismay over the recent Interior Department’s inspec-
tor general’s report on the Bureau’s trust fund management pro-
gram. Upon my recent review of this situation, however, I found
the following factors:

One, that we have dedicated, up-front, front line employees, but
they are employees working in a decade of transition for the
Bureau, from direct service provider to technical support and serv-
ice partner, without all the required direction and support that
they require.

That we have a smaller staff with larger workloads, insufficient
training, and a high turnover in upper level management and high
skill areas.

That we have a Bureau struggiing with the delivery of complex
services, with antiquated or partially integrated systems.

Now, the management of Indian trust funds is one of the most
basic trustee responsibilities of the BIA, a function I feel we must
perform more effectively. Historically, for well over a century, Fed-
eral appropriated funds have been i’leld in trust and invested for
Indians, and for 80 years private funds of tribes and individuals
also have been held and invested by the Government,

The universe of the BIA trust fund accounts include approxi-
mately 2,000 tribal accounts maintained for the benefit of 300
tribes and 288,000 local individual Indian money accounts, or IIM
accounts.

The composition of these trust funds has not changed significant-

ly since the 1930’s. The funds include payments from the United
States required under treaties or in satisfaction of Indian claims
against the United States, as well ag income to tribes and individ-
uals from nonfederal sources—agriculture, timber, mineral, oil, and
gas leases. Some tribal trust funds are subject to specific con,
sional approval, while individual Indian trust funds are not sugject
to re:;;rictions on their use unless they are held in supervised ac-
counts.
- For decades, the Federal investment authority was exercised on
a decentralized basis, with each BIA area office handling its own
investments and manually recording transactions on individual
ledger cards.

In the late 1960’s, a centralized investment and accounting
system was initiated, and while automation of the accounts began
in the 1970’s, many manual functions, such as the calculation and
posting of semiannual interest payments, remained a manual func-
tion until well into the 1980’s. It was just within this past year that
all BIA agencies implemented automated systems to calculate in-
terest payments.

Now, as pointed out, the identification of specific weaknesses in
the BIA trust fund accounting and investment system is not a new
issue. In 1982, a GAO report was filed. A year later, an IG report
was filed, followed by the Price-Waterhouse review in 1984, and
then by the Bureau in 1988, which commissioned the Arthur An-
dersen audit. That was the first known audit of the fund by an out-
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side, independent auditor, and as you well know, the recent 1G
report was just recently released.

ow, as a partial remedy to these identified weaknesses, the
BIA, in 1986, initiated but did not complete a contract arrange-
ment for some trust fund services with Mellon Bank. In September
1988, a contract for trust fund financial services was awarded to
Security Pacific National Bank. The contract is expected to provide
an interface among the current multiple accounting systems now
in use with the BIA, as well as professional investment services.

We are now in the process of establishing a new ition of

Deputy Assistant Secretary of Indian Affairs through a etarial
ord%r that has been s?ned by the Secretary, that would be in
charge of the trust fund's management, to consolidate the various
aspects of trust fund management currently split among three dif-
ferent deputies. Now, in my few months as Assistant Secretary of
Indian Affairs, I have found that the BIA administers what I feel is
the greatest variety of programs within the Federal Government.
The demand for effél'cient, high-level performance places a premium
on creative and effective managerial innovation, such as contract-
ing for technical expertise and performance not readily available
within the BIA.

The contracting of portions of the investment and accounting
functions of the BIA trust fund management program is a creative
attempt to improve our fuduciary obligation. Like all new initia-
tives in uncharted waters, new issues and situations have risen
which will call for modification in the contracting process. Rather
than viewing this as a failure to see clearly enough into the future,
these new issues should be recognized as expected occurrences and
that we should work to minimize their number and their impact.

Given the problems with existing BIA trust fund systems, and
the 1G and Price-Waterhouse recommendations to contract with
the private sector, we believe the Security Pacific contract is cur-
rently the most viable option for the Bureau.

Now, before I conclude, let me just talk for a moment on my
managerial style. In my first 100 days in office, 1 have visited di-
rectly with the leaders of over 100 tribal governments. I view the
BIA role as a service organization where the input and the views of
the constituency are critical to my actions. Therefore, I will seek to
improve the communication and opportunities for tribal govern-
ment council on the trust funds contract as well as other issues of
major impact on Indian constituencies.

This concludes my opening remarks, Mr. Chairman.

I have at the table with me Mr. Walt Mills, Deputy to the Assist-
ant Secretary of Indian Affairs in charge of operations. Also, Linda
Richardson, Assistant Director for Administration over financial
management. I have also technical staff in the audience that are
avajlable for questions. Mr. Ron Crammer, who is the contracting
officer; Mr. William Ragsdale, who is currently on intergovernmen-
tal personnel assignment with the Cherokee Tribe; Betty Wilkin-

-son, who ig chief of the division of accounting management; Arlene
Brown, who is trust fund contract project leader; Mr. Joe Weller,
who is chief of the division of trust funds management; and Mr.
Fred Kellerup, who is investment officer.

[The prepared statement of Dr. Eddie Brown follows:)
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STATEMENT OF THE HBOMORABLE EDDIE F. BROWVM
Asnintent Secretacy -~ Indlen Affajre
bafore the
Subcommittes on Environment, Energy, and Matural Basources
Committee on Government Opecations
October 26, 1989

Good morning, Mr. Chalrman, I am here today along with my Deputy for
Operaglons, Mr. Walt Milis, to discuss several items of nputual concern
regarding the management of and accounting for the Funds held tn trust by
the Unlred States Government for the benefit of Indlan tribes and individual
Indians.

T wish to begin my statement by reglstering wmy personal dismay over
the findings of the Inepector General's report. The management of Indian
trust funds 1z one of the most basic trustee responsibilities of the
Bureau of Indlan Affairs, as agent for the Secretary of the I[nterfor,

[ would like to begin with some background finformation, as I under=-
stand 1t, leading up to the Bureau's effort to contract out certain

accountling and investment Functions relating to rrust funds management.

Trust Relationship With Indfan Tribes

Almost 200 years ago, the Trade and Intercourse Act of 1790 first
established the fiduciary relationship between Indlans and the United
States Government. The courts have held that Congress has exclusive
plenary leglalat{ve authority over Indlans and all of thefr tribal relations.
The Congress has designated the Secrersty of the Interior as the Governument's
trustee for that portion of the Indian estate Eor which there exfists a
fiductary relationship. The Secretary, as authorized by Congress, has
delegated to the Assistant Secretary Indian Affafrs the responsibllity for

the management of Indlan affafrs.

/_-.ﬂ
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The first trust funds were edtablished more thanm 1%0 years ago based
upon provisions contained in treaties between the Unlted States GCoveroment
and individual Indlan tribes. The Secretary of War was authorized to
invest treaty funds in 1837. In 1880 the Secretary of the Interlot, who
was glven responsibilicy for Indian Affalrs Ln 1849, was authorlzed to
place inte the Treasuty certsin Indlan funds received by him as trustee.
Interest was to be pald semi-annually at the rétes established by treaties
or by law. |leglslatlon enacted in the [860's vested in the Secretary
special responslbilities for funds that were due orphaned children and
incompetent Indian adulta, Today, these funds are held In what are referred
to as “supervised” accounts.

In 1908, Congress authorized Indlan agents to receive into thelr
custody and to deposlt into natlonal banks indfividual Indian or etribal
money. AnYy funds so deposited were to be fully covered by a surety bond.
Thus, for well over a century fedevally-appropriasted funds have been held
in truet and invested for Indians, and for 80 yeara, private funds of
tribes and individuals have also hfgn held and invested by the Government.
Almost as long as there have been Indian trusr Funds, there have beepn
issues ralaed concetnilng the investmente of and payments fron these Eunds.
Court cases date back to the l8th century.

The Llast substantive legislative change In the authoricy of the
Secretary to manage and invest Indian trust Funds occurred in 1938, when
the Secretary was authorized to withdraw tribal funds which were deposited
in the Treasutry and to deposit such funds in banks, 1f the funds were
fully secured, ot in public debt abligations of the United States Goveroment
which are unconditionally guatranteed as to both interest and principal.
The 1938 Ace, 25 U.5.C. §162a, authorizes the deposit and investment of

individual Indian ttust funds on the same condition.
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For decades, this iaoveatment authority wae exerclsed on a decentralized
basia, with each BIA area office handling its own investments and manually
recording transactions on individual ledger cards. S0 long a3 tribal
funds were held in che Treasury and drew a specified annual rate of incerest,
the bookkeeping associated with such accounts was not a major problem.
Once the investment program began, however, which included individual trust
funds, accounting becameé wmuch wmore difficult as investment {nstCrumentcs
matured at different tiwmes throughout the year and as differing rates of
return were earned on the investments. Tribal funds and judgwent funds
were invested gn a tribe-by-tribe basis, while the Individual Indian Monies
({1IM} were pooled for investment purpuses.
Recent History

The composition of the trust funds has not changed significantly since
the (930°s. The funds include payments from the United Scates required
under treatles or 1in satisfacrion of Indian claims against the Uniced
States, and incomeé to cCribes and individuals ftrom non-Federal soutces,
mainly from agricultural, timber, mineral, or ¢il and gas leases. The use
of the Lribal funds acquired from the Uniced States are subject co speci~
fic Congressjonal apptoval. Other CLribal funds may be used for puTposes
designacted by a tribe with the approval of the Secretary of the Interior
(25 U.S.C. §1231). Ipdividual 1Indian crust fonds are not subject Lo
rescrictions on Ctheir wuse unless they are held in supervised accounts,

In the late 1960's, the practice of individual BIA atrea offices man-
aging investments was stopped in favar of centralized {nvestment and ac-
counting. Automation of the accounts began in the 1970's, bur many manual
funcrions, such as calculaction and posting of semi~annual inCerest paymenta,
remaioed well into the (980's. In facc, it has just been within the last

year that all BlA agencies implemented autcmated sysCems ro calculate
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ilotereat payments.

Lat us consider what it Ls the BIA has to recancile with regard Lo
trust fund accounts. Approxlmately 2,000 tribal accounts are malatalned
for the benefit cof some 300 tribes. The remainder of che 290,000 total
accounts are local Tndividual Indfan Money (IIM} accounts. Funds golng
inte many of rhe trilbal accounts and a significant number of the TIM ac-
counts are from lease or rovalty payments. As noted previvcusly, rhe
Secretary 15 authorlzed to fecelve and Llnvest these non-Federal resources
on behalf of the account holders. A single allotment of individually
owned [ndian land with a produclng oll or gas well mway have hundreds of
individual owmers, all of whom are entitled o share Lo the toyalty lncome.

The BIA receives goney fort rovalty payments from the Minerals Management
Service. Approxlmately two weeks after the funds are recelved, a computer
tape with ownership information is provided so that the funds previously
received can be pald. In the interim, the funds are held in a special
deposit account and invested. When payment is made, it is also necessary
to calculate rhe amount of Laterest earned on the spacial deposit accoung
which is attributable to each owner.

Thus, accurate accounting for these funds is not solely dependent upon
the adequacy of the investment and accounting systems, but relies heavily
on the lease discribulion and land ownership records. The BIA currently
has a backlog of over 4000 estates with individual trust property which
awalting probate. Until estates are probated, the Loncome from leases
continues to be pald Lnto the account of the estate. When probate is
concluded, all cwnership records must be updated and distributions made to

the heirs or devisees.

-
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Subject of the Hearing

With that background, let ua urn to the subject of today's hearing.
The 1ssues which the Comelttes has lodlcacted will be dlscussed go back to
1962. In that year, the General Accounting Offfice 1asued a report which found
that controls over truet funds were lacking and that accouating recotds were
out of balance by 525 million. The following vear, the Inspector Ceneral con-
ducted an audic as a follow-up to the GAO report which confirmed the GACG flod-
ings, except that the ocut-of-balance amount had fnereased to %71 million, and
the 1G recommended that the BIA detetmine the feasaibiliry of contractring all or
a porcion of the trust fund activicy.

The BIA obtalned the services of Price-Waterhouse to review the aptiona
of contracting with the private sector. Thelr report, fssued fn 1984, recom~
mended that we look to the private sector to obraln the needed gervices. A
flequest for Information was fasued to Financlal, btokerage, and accounting
institutfions tn [98% to decermine ff there was fnterest {n the private sector.
The followlng year, the Treasury Deparrment conducted a solicication on behalf
of the BIA which was limited to six lockbox banks. From this solicitacion,
Mellon Baok was selected.

Faced with the possibility of court actlon &s a resulec of che limiced
competition and the opposition from some (ribes, the contract with Mellon Bank
was not concluded. Extensive consultatlon was then conducted with Indian tribes,
an A-76 study was conducted, and the contract was readvertised for full compe-
tition. 1in September 1988, a cantract for financlal trust services was awarded
1o Security Paclflc Mational Bank.

In preparation for the conversjion to contracted operations and in an
efforc to comply with language contalned fn our (989 sppropriations acet, the
BIA contracted with Arthur Andersen & Company to audit the trust fund balances.

This was the firat koown audit of the fund balances by an ourside fiodependent

-5



146

auditor in the 150 years of thelr exisfence. The Arthut Andersen reporg,
issued Ln Match 1989, Ldentified numerous control and compliance deflclencies
and reported that the BIA systems were out of balance by more Chan $17
miilion. The Inspector General’s veport, which was released rhree weeks
ago, confitmed the findings of the independent auditor.

It 18 essential to note that cthe “shortage” of $17 million fdentified
in the repott of the Inspector General 15 the difference 1a the balances shown
on the investment svstem and Chat tecorded in the flnance syscem. This differ-
ence was as of September 30, 1988, but Lt reflects cumulative errors over a
petiod of yeats which had not heen corrected. It appeats that the imbalance
1s essentlally confined to the Individwal Indian Money account and Is most
likely the result of accumulated accountiag ertots. While it may not be pos-~
sible to account for every dollar, BlAstaff have begun an analysis, Ln concert
with audit team membets, of the audir work papets which will further clatify
the history of imbalances in the IIM accounts and which will identify specific
errots. This out-of-balance situatlon is distinet from the fnvestment losses
sustained in the trust funds. To the actual losses, the Inspector General
has added escimaces of interest that would have been earned had the funds
net been lost, for a total of $12 million.

While most of the problems Ldentifled ic 1982 still exist in our systen
today, the BIA has been working for six yeals to iwprove our management
and our accountabilicy by internal improvements, reotganizing rhe account-
ing operacion, hiring for the Eirst time 4 crust fund accouncing offlcer, and
by tetaining the services of an outside contractor.

Inprovements under a Contracted COperation

When the conttact with Securlty Pacific National Bank becomes operational,
a numbet of tChe current system deficiencies will be cortected. It should

be emphasized that the contract addresses a number, but not all, of Cthe
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weaknesses identified. It is one step In developing a unified, lmproved
ttust fund management aystem.

Through the use of an Integrated accounting eyetem, the need to recon-
clle the Moneymax, INFO, Finance, and Easytriewve data for cribal activicy
and the Indian Servicee Speclal Disburslng Agent general ledger data with
the 1IM subsystem of the Integrated Resources Management System will be
eliminated. Audlit coverage will be rigoroua. Hot only will bank examiners
review Securlty Paciflc's operations, but the contract allows the General
Accounting Offlce, the Inapector General, and outslde auditors, as selected
by the BIA, to review the bank’s handling of the trust funds.

IIM dccount bolders presently recelve statements only twice a year,
which makes $¢t difficult for them to track the balances in their accounts.
Under the contract with Security Pacific Hatienal Bank, individuals will
recelve monthly statements. Interest to account holders will be distributed
based on average dafily balances and will continue to accrue untli checks
drawn on the account are actuwailly cashed. Under the present system, once
the funde are withdrawn from Treasury by the issvance of checks, the
accounts do not recelve interest regardlese of whether a check is cashed.
The physical security of the investment instruments would be enhanced by
separacting the custody of the Iinstruments Evem the fnvestment cperations
and the lovestment accounting would be separated from the investment pur-
chages.

In addicion, Eor fwmproved management and oversight of the truet fuads,
the Secretary has orderesd chat the BIA establish a new posltion of Deputy
to the Assistant Secretary = Indian Affalrs for Trust Funds Management.
Responsibilirles for varfious aspects of trust funds are currently splic
batween three different deputlies =- Trust and Ecenomic Developwent, Opera-

tions, and Tribal Servicesz. This division of responsibility has made it

o
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very difficuylt to maintain accountabllity and to carcy out s comprehensive
management strategy which would allow ws to fulfill oug flduclary obliga-
tions to tribe and individuals.

As I noted earlier, the responsibility we have to manage trust funds
for American [ndians is one of the most basic of our obligations, and I
ap not satisfied with our cvgrenc level of performance. [n the few months
I have been in the position of Asslstant Secretary - Indian Affalrs, 1
have learned some basic facts cthat apply to our effort co jmprave our

management of trust funds cturough the contracting of portions of the

funceion:
o The BLA administers what may be the greatest varlety of programs
within the Federal Goveroment -- from law enforcement to social

services to highly technical natural rescource evaluation and manage-
ment to financial management -- and, as 1t should be, the highestc
level of performance ls expected in each of these areas.

o The BIA has limited time and expertise with which to meet these
expeccations, which places a premium on efficient management and
creatlve innovations == such as contracting portions of programs
which call for technlcal expertise and petrformance a¢t currently
available within the Bureau.

o The contracting of portions of the investment and accouncing Eunctions
of the Bureau's frust fund management program is a creative and ambi-
tious iniclative to assist the Bureau in improving in a timely manner
the performance of our fiduclary trust obligation.

2 The contractlng process was set yp under the best assumpeions of
direction and requirements recognized at that time, given the time

constraints, and the uncharted pnature of the initiative.
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] As we nave proceeded Ln this wajor undertaking, ve have identified
new pacasetarm and imguge which have caused wa to re-evalvate and
perhaps modify some of our assuaptions, dirmctiona, and contcacting
process. Rather than viewing this ae a failure to eee cleacly enough
into the future, these new issues showld be recognized as normal
occutrences in the development of any new initiative.

Given the problems with the existing trust fund systems and the LG

and Price-Waterhouse recommendations to contract wich the private sector,

we helleve implementation of the Security Pacific contrfact ia currently

the most viable option for the Bureau. We are not structuted to be a bank

of an investment house, and it 18 quesclonable whether we should try to

become elther vhen sophleticared private sector resources are avallable to
us tn providing a higher standard of trust fund wanagement performance.
That concludes sy opening remarks, Mr. Chaicrman. 1 will be pleased to

respond to the questions of the Committee.

G
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Mr. SYNaR. Thank you very much, Dr. Brown. | appreciate those
remarks.

You know, I had you all stand up. How many of you have been
with BIA for more than 2 years? Everyone stand up who's been
there 2 years. If you've been there for less than 5 years, sit down,
Ten years. So we’ve got some 1l0-year veterans here, right. OK. I
just wanted to make sure we knew who was here.

Dr. Brown, I'll start the first segment here. A provise was includ-
ed in the fiscal year 1987 Supplemental Appropriations Act prohib-
iting transfer of funds under contract with any private institution
unti! the Indian Trust Fund accounts were audited and reconciled.
Then, in fiscal year 1988, Dr. Brown, the Interior and Related
Agencies Appropriations conference report included language that
prohibited BIA from contracting out trust fund services until an ac-
counting of the funds had been provided to the tribes involved, the
proposed contractual agreements had been submitted to the Appro-
priations Committees and approved, and the Bureau had adequate-
ly consulted with the affected tribes.

My question to you is, did the Bureau of Indian Affairs comply
with those congressional directives?

Dr. Eppie BRowN. Mr. Chairman, let me state what we are cur-
rently doing and then we can back up, if you would like. I can——

Mr. SynarR. No, | need an answer to that question. Did you
comply with those directives?

Dr. Eppie BRowN. OK. Let me refer to Mr. Walt Mills, who has a
little longer historical as to what took place specifically within
those years, as well as Linda Richardson.

Mr. SYyNAR. Mr. Mills,

Mr. Mius. We have complied with the language to a point.
There are some problems that we’re having, that it’s almost an im-
possibility for us to reconcile all of the accounts. This is what we’re
trying to address now.

The contract, of course, is entered into, but no funds have been
transferred, and in that respect, we have complied with the lan-
guage by not transferring any funds to the contractor.

Mr. SyNAR. So you did not comply with the directives, did you,
Mr. Mills?

Mr. MiLis, No funds have been transferred to the contractor.

Mr. Synar. Did you audit and reconcile them, as required by the
directives?

Mr. MiLLs. No, we have not at this time.

Mr. Synar. All right.

The subcommittee has been in contact with Arthur Andersen &
Co., the firm that BIA contracted with, and they have provided us
some interesting information. At this time [ would like to intro-
duce into the record exhibit 1.

[Exhibit 1 follows:]
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ARTHUR ANDERSEN & CoO.

G501 AMERICAS Parpway. N E.
SUETE 400
ALBUQUERQUE. NEW MEXICO 87110
(505) 8094700

Ocrober 2, 1929

Representative Mlke Syter, Chalrwan

Environment, Energy and Xeturel
Ressurces Subcommittes of the
Committes on Government Operationas

Rayburn House Gffice Bujlding

Room B-371-B-C

Washington, D.C, 20515

Dear Reprementative Synaer:

Thia letter 1a in reaponse to your letter dated September 11, 1939 to

Mr. James LaBorde vhich discussed your subcommittes's review of the Sureay of
Indilan Affalrs (Blhk or the Bureau) contrect awarded to Security Pacific
Hational Bank to provide BIA with sccounting and financial trust services.
Your lerter requested that we comment on certaln matters to sssist your
subcommitrtes in {ts raview, Our respohsea to your request follow,

BIA Interpretarion Regarding AAGCo. Audit Report and Scope of Work

Your letter indicatesa thet the BIA wdvised you thatr "vhile the Arthur Andersen
& Co. (AA&Co.) eaudit report reconciled the total balances in the Tribal trust
funds and Individual lodian money pool sccount for & one year period, the cash
balences for the sccounta could not be verified and that an sudit would be
impossible due to the lack of recorda.” TYour letter gous on to indicate that
in & deocument submitted to Congresa, the BIA stated "the auditor raconciled
cash balantes for the previous fiscal year, but found 1) that cesh belantes
for Individuals and Tribea cannot be confirmed; 2) that the Bureau's
accounting systems and records are inedequate; and 1) that it is not
practicabla to extend the audit to verify the balancez held in trust for
Indian Tribes and Individuala.”

We willl atrempt to clarify certain saspecta of our eudit report and related
findings and the scope of work in the next two sections of thie letver -
"Scope of Audic Performed by AALCo.” and * Audit Findings «s Stated in Report
of Independent Public Accounmtant.”
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scope of Audlt Performed by AA&Co, - As specified in the original sudit

service contract awarded to Arthur Andersen & Co. {(contract no. MOOC1420513%)
and se noted in the firar paragraph of our Eeport of Independent Public
Accountants dated March 23, 1989, our avdit was of truat fund finencial
statementa a9 of September 30, 1988 and fotr the year then ended. Aa further
noted in paragraph 3 of cur Repert of Independent Public Accountanta, “thias
was the first nown financiel sudit by Iindependent public accountants of the
Tribal and Individusl Indian Monlea (IIM) Truat Funds managed by the Buresu,
end the scope af our engagement Was not sufficlient with reapect to the
financial atatements for preceding periode (from inception through September
33, 1987) to enable wa to determine the propriety of trust fund balances
tesulting from prior activity and what portions of adjustmenta identified in
our sudit relate to prior periods.”

This scope limitetion ie & direct regult of the BIA not havipg audits
conducted in perlods prior to the year ended September 30, 1980. The majority
of the ipndividusl trust accoymts sanaged by BIA originated in pericds priosr to
Septesber 30, 1987 aud a significant portion of the hiatorical sccivity in
these accounta cccurred prior to the year under audit. Accordingly, we were '
unable to sscertain vhather sctivity priof t9 the Year snded September 304
1988 wao properly accounted for other thad through an sttempt to determiph
vhethet the [ndian tribes, organifations and individusls for wvhom the BE4
managed crust accounce agreed with the comulative balances in their sccouldts
{as diacusaed below), PFurthersore, our sudit was of the truex funde (not edch
of the individual accounts within the funda) and did not result in «
verification of sach individual transacrion in sach of the approximatedy
300,000 trust sccounts mansged by the BIA.

ed 1 o - During
cur audic of rrust funde manzged by the BIA during the year ended
September 30, 1988, we recognized the existance of major (nadequacies in the
accounting records and related aystems used to sccount for Tribal and
Individuel Indian Moyies Trust Funds mandged by BIA, We were also svere prior
to our sudit of the existence of eccounting errors, including overpaymentsa,
that had occurred in prior periods and potentially during the year under
audit. Recognizing theae factors, we undertook to perform substantive audit
procedures on substantislly every kmown truet fund balance and sctivity type
far the yesr ended September 30, 1988, In z0 doing, We attempted to confimm
cash Balsnces with the U.5, Department of Trcaeury. We slso attempted to
confirm every lmovn investment sccount with the applicable financisl
institution or other party, and we sttempted to conflim the balances held in
trust for Indian tribes, crganizations and individusls with every gpplicable
truat sccount heneficiary.
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43 noted In our Report of Independent Public Accountants, because we were
unable to obtein third party confirmation of cash belances and belances held
in truat, and beceuse of ths above-mentioned insdequaecies In aceomting
records and related aystems, and beceuse of the exiwtence of accounting
errore, it was not precticeble to extend our suditing procedures to enable va
to express an opinion regarding the dbasis on vhich 1) cash, including balances
invested overnight, 2) investments at feiled financial institutions, and 3)
taiances held in trust for Indian tribes, organizations and individuals,
in¢luding imellocated balances, are stated. Investments (except for
investmente at feiled financial ipatitutions) and eccrued intereat receivable
healepces were atsated at September 30, 1988, based on tha total amounta of
verifiable inveatments. Also, #s noted In the final parsgraph of our Report
of Independent Public Accountants, “s aignlficant number of Indisn tribes,
organizations and ipdividuel eccount holders, for whos the Bursav holde aesets
in trust, do not agree with the delances recorded in the Bureau'’s recorde.
Accordingly, the balancsa held in trust for apecific Indian tribes,
crganixations and individusle and in total may differ from the recorded
balances. The ultimate resclution of theae matters and rasulting amownts dus
to or dus from certein epacific Indisn tribes, organieations snd individual
account holders la presently not deterwineble.” Accordingly, we agree in
subatance with the above interpretetione sade by the BIA regarding the scope
and ienguage in our repore.

Aveilabilivy of Recordm Needed vo Perform an Aydlt and geconciliation
_of Tribel and Jndividuel Ipdisn Monies Trust Fund Accounts

As Indiceted in your Septesber 11, 1989 letter, Bli's reapo in a dog t
aybitted o Congrese atated in part, “regardless of the amount of time or
money epent, the accounte cannot ever be aundited becauss records eimply de not
exist.”

Your Septesber 11, 1989 lettar also atates that "in diecumsions with
represontatives of Arthur Andersen & Co,, it was explained that with some
exceptions it im likely that there exiat sufficlent recorde to perform an
audit and reconciliation of trital and individuai Indian trust mscnies and that
such avdit and reconcilistion are posaible.” To c¢lerify the extent to which
we believe individusl trust fund accounts can be sudited and reconciled, we
submit the folloving,

Ag previously diecussed, our awdit procedures reloted to the indfividual truat
fund accounta bheld by BIA for lndisn tribee, organizations and individuale

found that ¢ aignificent pumber of both tribes and individusls responded to va
that they could not confirm their account balances or did motr egree with their
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balances. The responses to our confirmation requests were not adequate for us
to form an oplnlon regarding the propriety of recorded balances. Also, ea
discusged in Moce 10 to the financlsl scatements, various Ipdlan tribes,
organirations and clasaes of individuals have filed numerous claima agalnat
the Bureau, inecluding claima alleging failure to fulfill its fiduclary
responsibilicies.

In order to audic and reconcile individual truat acecounts abaent chird parcy
verification, it would be necessary to review all, or & substantlial majority,
of che transactions affecting a parclcular account from the time of Inceprion
of that account. We believe 1t la lpappropriate to make & blanket stecement
concerning the avallebllicy of records to audit and reconclle tribal and
individual Indian accounta because sufficient records may be available o

avdit cerraln accounts and not othera. For saxy af the individual s tribal
accounts, we belleva that audic and reconciliatiom would not bs possible dosf
to tha lack of records or practicabrla doe to the volume of transactions, -

Wa beliava the availahility of racords is gemerally adequate (or thar cerwalif
eritical records could bs located if sufficient rsscurces wvara devoted) tp
parmit the avdit and raconclilistiocn af tha majority of the judgasnt swayd
acaounte. ! Howavar, we have not done & “survey” of records availabilicy at all
necesaary locationa for the awards sccounts to ¢onfirm chia bellef,

Judgment ewarda sre generally expliclt with regard to the proper use of

tunda. For cercaln judgment avarda, the balantea have only been Increased by
inveatnent earnings ea the Tribea have noc yet developed plans or had plana
approved for the use of theae funde, For many other judgment accounts, the
nuwber and type of expenditures are limited., The extent to which
reconclliations can be performed is dependent upon the avallabllity of records
vhith varies among arge officea, The judgment awarde are of relacively recent
origin with most of the algnificant awards sccivity oceurring wichin the paat
10 to 20 years, Actordingly, the probability of locating records for activicy
within tha judgment awvard funde is greater than for “non"-Jjudgment award
accounts vhich may date back in some casesa, 100 years or more, and/or which
ma¥ have pumerous sources of recelpta and/or dlaburesments for & wide varlaty
of purposes. Attachment 1 1s & summayry of Jjudgment account balances in
relatlon to tocal a¢count balances aa of September 30, 1988 based on BIA
recorda,

As reflacted ln Attachment 1, e aignificant porcion of the amount of money
held in trust can be covered by euditing che Jjudgment avard accounts, We
would anticipaca thet certain records with reapect to these judgment eward
accounts are Dot locatablae but we presently lack aqufticlent Informacion to
quantify the excent of ynavallable recorda.
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with regard to tribal trust and Individual Indian money account® other than
Judgment svarde, we helieve that for the majority of the accounts & complete
audit and reconcllistion of all actiwity from the Inception of the accounts is
not poasible or practiceble due to the lack of avallable records at certain
locations for certain perlods,

We do not belleve, however, that non-judgment evard account holders ahould be
ignored. Whether or not all trust accounts are audited and reconciled, we
belleve that unidentifled and unallocated balances exceeding & apecific dollar
amount should be analyzaed to the sxtent reascnably possible, and algnificant
sccounta for which account holders indicated disagreement or mismmderatanding
ghould be analyred and reacarched and discuseed with the beneficleries. Aa
the Bureau has coptrol over the diecribucion of monjies to LIM accoumt holderas
and wany accouat holdera are not sware of the terms of lesaseq and other
revenyt sourced In which thay participate, it is likely thet the majoricy of
account holders do not ¥mow vhether they recelva appropriate discribucions.

It 1a aiso quite posalble, and should be exrpectad, that given ths curresnt
sltuation vhere certaln recorda are mot located and certaln recelpta have not
been distributed, that there will be avma accotmt holdera who will disegree
with {or certalnly will net have full faith in) thelr balsnces as reported by
BIA.

Brecticabilicy of Performing en Audic snd Eeconciliation of Txibal
—-and Individysl Indiep Trust Accounts £o the Bztenty Recordm are Available

The individual accoynts wanaged by the Bureey includa weveral different types
of accounts, some of which may be relatively "auditable”™; eome of which are
prodably pet Pemdizable®. Ny the werd awiitebls ve mean hayina tha ability ao
varify all or swbatamtislly sil tramsactions (recaipts, dishursements s/
incarest pastings, sthef arcomnting smtries) vhich have ¢ showld baves
inpactad: D aONONEE Shlances. *

An feeus which should to be clarified before anyome {sccounting firm, BMlA
smployeea, atc,) performs sn audit and reconciliation of ell accounts i@ the
definition of "eudit™ and "recofhcile,”

B Auditing cyplcally involvas exasinacticn and reviev of selected
accoumt Dalances, trafnsactions, etc, t¢ daterminae If accoumt
balances ars readonably and accurately presented.

A Reconcilad could mean to have all activity accounted for (l.s.,
recalpts and diaburesements proparly distributed to account bholdars)
and sll related financisl reports brought into agreement.
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If audited and reconciled is to mean all activity from inception of accounts
being verified, then this taak ia probably not realistic for a aignificant
pertion of non-judgment award accounte, particularly those which have been in
existence for o long period of ime.

Thera are Many compliceting factore which would prevant a 100% veriffcation of
all activity and all accounte ainee inespticnm of the Bureau, as followa:

1. The number of IIM accounts le mushrooming as more and more descendants
beeome ovnerls of ameller and smaller fractionated Intereats 1o land
allotments or other righte to income distributicus. By way of
{1lustration, we foumd in some canes, thet lease Payments of
approximstely $3,000 were distributed to eeveral thousand eccount holders
oo that che postage cost alone exceeda the distribution amount,

2. Becorde in certain locacions, apd certelnly golng back a wignificant
aumber of yesrs, may not be locatable. Some recorda will have been lost,
deatroyed, misplaced, ete,

3. Feraonnel turmover resulta io BIA pertonnel who are not adequately
trained or informed of the location of prior period records.

4, Revenuea in certaln altuations ere not adequately enforced (1l.e., lewse
payments way not have been ccllected or amounts eollected may be
incorrect}.

5. Undistributed monies, primarily in "special depcsit” accounta need to be
analyzed and appropriacely distributed.

6. Aa previously noted, the U.S. Uepartment of Treaaury camnot readily
pravide an independent verification of cash balances held for the BIA,

Regarding tha vording in Publie Law 100-446 to which you refer, mand the tribe
or individwal have been provided with an acecunting of sueh funde™ --

a, Some eccounte have activity which could date back 100 years or
moce. If it i nacesvary to list every transaction which has
impacted every account on cumuletive "inception-to-dtate™ statements
which would be delivered te the tribea and individuale, with
sdequate description of each tranwactlon to clearly identify the
source of each recelpt and the rsciplent of esach disburaement, the
awount of effort involved would be staggering (und possibly cost
probibitive).
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b. A significant number of lndividual account holders are not presently
recelving thelr atatementa because the Buresu doea not have current
addreanes on flle. Wnile the Bureauv might be able to make avallable
information to tribes and individuals, 1t may not be realiatic to
anticipate that each tribe and individusl could be provided with sn
atcounting (sa jtr 1s oot poaslble to provide sll accoupt holdera
with thelr regular statesents Of account at thle time).

c. Certaln individuals may have had accounts st one time bur no longer
do as they might have withdrawn thelr funds wvhen they reached the
age of malority or &t snother time. Would It be necegnary to
provide an accouncing for all ac¢count holders {or their helra) for
all accounts which have had actlvicy aince the inception of the
Buresu?

We hope thia letter le responsive to your requests. We would be plegged to
provide any additional information we heve that may assiast you.

Very truly yours,

ARTHUR AMNDERSEN & CO.

By /7‘--///""

Eaysond E. Zller

amw/ L0B8Z

~1 a1n n [~
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ATTACHNENT 1

Totel Accounts Judgment Award Accoumts Judgment Avards as

As of September 30, 1980 a4 of Sepiember 30, 1988 _Percent of Totsl
Jumbsr __Amount =~ Rumber _ _Amount ==~ FHumber  Amount

Tribal 2,041 $1,208,800,547 1,736 § 230,127,600 33 69%
b3i, | 310,472 466,210,163 89,978 207,607,374 29% ASx
312,519  $1,67%,010,710 91,714 $1,037,714,974 29% 62%

10682
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Mr. Synar. This is a letter from Arthur Andersen & Co. to this
subcommittee. It states that Arthur Andersen did not advise the
BIA that it was impossible to audit and reconcile the accounts.
However, they told us that such a task could not be accomplished
only looking at one year’s transactions, which is what Arthur An-
dersen did. The Arthur Andersen audit was not intended to meet
the requirements of the congressional directive.

Now, in light of this, Mr. Milils, can you explain why the BIA has
refused to undertake this effort, because Arthur Anderson says it's
not impossible.

Mr. MiLts. We feel like it’'s not impossible. There are some ac-
counts that we feel cannot be reconciled because of the records. At
this particular time, we do not know what the scope of the work
would be to audit and reconcile all of the 298 000 accounts. That is
what we are trﬂing to get a handle on now as far as what resources
and how long that would take.

Mr. SYNARr. Did you tell the Appropriations Committee this year
that to accomplish this task was impossible? Did you not testity to
that at the Appropriations Committee?

Ms. Richardson.

Ms. RicuarpsoN. Mr. Chairman, we have on several occasions
told the Appropriations Committee that we believed it would be im-
possible to reconcile all accounts, yes, sir.

Mr. Synar. All right. We'll get to that in a second. Let me go on
here.

In fiscal year 1989, the Interior and related agencies appropria-
tions conference report included language that states—and let me
read it: ““None of the funds in this Act shall be used by the Bureau
of Indian Affairs to transfer funds under a contract with any third
party for management of tribal or individual trust funds until the
funds held in trust for such tribe or individual have been audited
and reconciled, and the tribe or individual have been provided with
an accounting of such funds, and the appropriate committees of
Congress and the tribes have been consulted with as to the terms
of the proposed contract or agreement.”

Now, Dr. Brown, does that language seem explicit to you?

Dr. Epmie BrowN. Yes, sir.

Mr. SynAr. All right. Do you agree that Congress clearly intend-
ed the BIA to audit and reconcile those accounts?

Dr. Eppie BrRowN. Yes, within the limited—or within the amount
of time. I'm not sure of the exact language there. Let me see.
“. .. have been audited and reconciled to the earliest possible
date.” Yes, sir.

Mr. SyNar. Now, have you followed that congressional directive?

Dr. Eppie BrowN. Yes, sir.

Let me just say that we will be preparing a proposed audit plan,
along with estimated costs of such a plan, as well as intent to work
closely with the tribes, and to submit that to the Appropriations
Committee for their review.

Mr. SyNaRr. This is for 1990. What about 1987, 1988, and 1989, did
you meet the congressional directive?

Dr. Eppie BRowN. As what I'm understanding——

Mr. SynaAR. Before you transferred any funds.

Mr. Mills.
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Mr. MiLLs. We have not transferred——

Mr. SYNAR. In 1987 you transferred no funds; in 1988 you trans-
ferred no funds; and in 1989 you transferred no funds.

Mr. MiLLs. That's correct.

Mr. SYNAR. But did you audit and reconcile during those years?

Mr. MiLLs. No, we did not.

Mr. SYNAR. So you did not meet the directive, did you?

Mr. Miuis. I believe we went on record by informing the commit-
tee on what we had planned to do.

Mr. SynAR. But you did not do it, did you? You did not complete
the directive.

Mr. MiLLs. The Arthur Andersen report was one of the steps for
us to lead toward trying to reconcile and audit the accounts.

Mr. SYNAR. You have the letter in front of you. As Arthur An-
dersen wrote us, right here is the interpretation regarding the
audit report and the scope of their work. They clearly state that
their work could not satisfy that directive.

Do you disagree with that?

Mr. MiLis. No.

Mr. SynaAR. OK.

Dr. EppiE BRowN. Mr. Chairman——

Mr. SynAR. Now, Mr. Mills, did you obtain a Solicitor’s opinion
saying that you did not need to comply with the clear language of
the appropriations bill?

Dr. Eppie BRowN. To get a good, clear answer to your questions,
which I think are important questions, let me ask Mr. Ragsdale,
who was acting——

Mr. SyNaAR. Come on up.

Dr. Eppie BRowN {continuing]. To talk a little about what was
done to address that situation.

Mr. SYNAR. We know—we’re going to get through all this. We've
got a lot of questions here. We want to find out what really hap-
pened and in the most precise way.

Dr. Eppie BRowN. OK. He will provide specific responses to your
questions.

Mr. SYNAR. Fine. Mr. Ragsdale, we can call on you, too.

Now, did you obtain a Solicitor’s opinion saying that you need
not comply with the clear language of the appropriations bill?

Mr. RaGsDALE. No, sir. My recollection is that we had asked for a
Solicitor’s opinion to interpret that language specifically. But my
recollection, during the time that I was the deputy for operations,
commencing in August 1987, with respect to the specific appropria-
tions was that I directed and I believe I may have signed some of
the correspondence back to the Appropriations Committees to
clearly outline what our intent was to follow that directive—that
was a specific concern of ours.

To the best of my knowledge, we specifically provided the Appro-
priations Committees, as well as the Senate select and Congress-
man Udall’s committee, a full disclosure of what we proposed to do
with respect to this contract.

Mr. SYNAR. Mr. Ragsdale, it’s clear that the Appropriations Com-
mittee, from 1987 through today, has not been satisfied with your
lr;_elslponsf.e, because they continue to put the language within the

ill.
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The point I'm trying to make here is that the congressional di-
recti}ve was ignored and you all proceeded to contract; is that cor-
rect”

Mr. RacspaLi. No, sir. I do not believe so.

Mr. Synar. Did you or did you not contract with the Security Pa-
cific———

Mr. RacspaLk. We did contract with Security Pacific, but we did
not transfer any funds because of the specific requirements of the
congressional language. We had also——

Mr. Synar. Did the contract provide for transfer of funds?

Mr. RacsparLk. The contract did not—well, I would have to ask
the contracting officer to be specific about that. But we did not
transfer any trust funds when we let that particular contract in
September.

Mr. Synar. Does the contract contemplate the transfer of funds?

Mr. RagspaLE. Yes, the contract does contemplate the transfer of
funds, subject to the——

Mr. SynAR. Before audit?

Mr. RacspaLE. Subject to the requirements of the Appropriations
Committees. We did not intend to viclate that appropriations lan-
guage.

X Nl[{r. SYNAR. Let’s stop here and let me go vote. We'll be right
ack.

(Whereupon, the subcommittee was in recess.]

Mr. SynaRr. Dr. Brown, let me see if | can summarize the point
we're trying to make here through this first series of questions. It's
very simple. The BIA was obligated to audit and reconcile prior to
transfer. However, you signed a contract that was silent on the
question of the auditing and reconciling. It simply said “‘set up the
accounting system and we will transfer.”

What we're saying is, you should have done more. You should
have admitted in the contract that you had that responsibility. Sit-
ting here and trying to split hairs is just not going to get it. That’s
the point we're trying to make here.

Let’s go on. In fiscal year 1990, the Interior and related agencies
appropriations conference report that was signed just this week by
President Bush and became Public Law 101-121, included language
that states—and let me read it:

The managers direct the Bureau to take steps to address the concerns raised over
account reconciliation of trust funds. The Bureau should take all possible steps to
reconcile accounts to the maximum extent possible, and an independent party
shouid review the Bureau’s reconciliation efforts to certify that no further reconcili-
ation can be achieved before such accounts are transferred under contract.

The managers are also aware of concerns with respect to the technical sufficiency
of the contract and the operation of the software, It is the manager’s expectation

that the Bureau will address these concerns and will keep the committees fully in-
formed as to the steps taken to address these concerns.

Is that message pretty clear as to what Congress wants, Dr.
Brown?

Dr. Eppie BRowN. Yes, sir.

Mr. SyNar. Now, what did the BIA tell Security Pacific National
Bank about the fiscal year 1990 appropriations language that
would bar the transfer of funds from the Indian Trust Fund prior
to an audit and reconciliation? What did you all tell them?

Mr. Mills. Miss Brown.
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Mr. MiLLs. Let me have Arlene come up.

Mr. SYNaR. Miss Brown, did we swear you in?

Ms. ARLENE BROwWN. Yes,

Mr. Synar. All right, if you would come forward.

What did you tell Security Pacific National Bank about the fiscal
year 1990 appropriations language and whether it would bar trans-
fer of funds from the Indian Trust Fund prior to the audit and rec-
onciliation?

Ms. ARLENE BRowN. We indicated it was a conference item. As
far as the Senate side, we had understood that the language was
going to be removed and sunset for 1990, and by that interpreta-
tion, the requirement would no longer be there; therefore, assets
could be moved if the Senate conferees’ proposal remained at the
conference.

Mr. SyNaR. So you told them it wouldn't be in the bill and they
basically relied on that?

Ms. ARLENE BrowN. No. I said that the Senate version had no
language in there and that the House version we expected to con-
tinue to remain, so that we would have to meet those requirements
if it continued to remain in 1930,

Mr. SyNaR. I'll ask unanimous consent at this point to enter into
the record exhibit 2, which is a budget justification briefing paper
by the Bureau of Indian Affairs.

[Exhibit 2 follows:]
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DEPARTMENT OF THE IRTERLOR

FY 1990 Interior Appropriations Bi]ll
Effece of House Action

Buresy: Byreau of Indlan Affaire
Appropriation: dperation of Indlan Programe
activity/Subacrivicy: Trust Responeibilities/Financlal Trust Services

{Dollaras in Thousands)

FY 1990
House change
FY 1989 Pres. House (+/=) from
Item: Enacted Requeat Level Frea. Request
Trust Fund Contrace 1,790 4,203 3,203 =-1,000

House Action: The Housc reduced che tequest for tha Trust Fund Contract by
$1,000,000 and added blll language tequiring an auwdit of ail individual and
cribal accounts prlor to implemenration of the contract.

House Rapote Stateweat: “A decrease of $1,000,000 19 recommended to Einancial

truat services. The Commictee has Llncluded bitl lenguags similat to that included
fa prior years, requirlng reconcilfation of tribal or individual accounta prior ro
transfer to the new crust fund contract. This decresae reflecta the dalay in fmple-
nenting activicies undee the contract while this reconciliation effort continues.
Additional Llssues relsted to the contract are under review by apother Committee

of the Congress, and way result in addictional diractivea at a later date.” (p. 37)

Houaa Bill Language: “: Provided furcther, That none of tha funda in this Act
shali be used by the Bureau of Indfian Affaira to tranafer funds under a contract
with any third party for the msnagement of tribal or individusl lndlan truat Funds
until the funds held in trust for auch & tribe or individual have been auvdited and
reconciled, and the tribe or individual has been provided with an accounting of
such Funda” (pp. 27-28)

Effect of House Actlon: The House action would prevent the Secretary from taking
action to betcer fulfill his fiduclary responaibility to Indien tribes and indivi-
dusis for whom funds are held in truat. The Buresu of Indian Affairs contracted
wicth Arthur Anderson and Company to conduct an audit of tha truse funds. Thia

was the first known aud{t ever conducted by independent public accountants of
these funds.

The auditor reconciled cash balances for the previous flscal year, but found

(1) that cash balances for individuala and tribas caonot be confirwed; (2) that
the Bureau's accounting system and records are inadequate; and (3) that 1t ia
not practiceble ¢o exctend the audic to verify tha balances held {n crust for
Indian tribea and individuala. Regardless of the amount of time Or money speat,
the atcounts cannot ever ba auditad because records sleply do not exist. To
Tequire the Bureau to tontinue operating under a eystem vhich cannot be audited
wheng an alternacive systes has been developed which will allow for audits, seema
moat unteasonable and i5 certainly not in che bent interescs of che tribes and
individuals for whom funds are held in trusc.

The Bureau has held conaujtation meetings with tribes and interested Committees
of Congrese and hae provided the tribes with a copy of the Arrhur Anderson report.
We will continue working on an individual basis wicth ¢ribea and Individual lodian



164

Money eccount holdere to review the etetus of their accounte when they heve Infor-
mation cthat would indicate s balance other then thet ehown by the Buresu., Tranefer
of the funde to the contractor in no way diminishes the legal right eny individual
or trTibe hae with respect to rfecovery of funde 1f {t ie determined that the balance
in the eccount i{s lacorrect.

As the terss of the language can never be met, the Bureau would have to coneider
cancellation of the contrect, CGiven the time and effort devoted by the contractor
te thie projece, the costs of cencelllng the contract are likely o be substantlal.

If the contract were cancelled, the Bureau would then have to begin to make sub~
stantial investments in Cefws o! systems devélopaent, equipment, and perscnnsl in
order to rectify the known deficlencles in current operations. Based on the A-76
etudy that was completed, the increased cost to the government of making chese
changee would be 55 million wore over 2 three-year pericd than would be spent under
the conteact. [a additlon, approximately 100 additional ecaff would have to he

hlred.

Preferred Action: The funde should be restored and the bill language delectad so
that the Departaent may better fulfill lcs reepeneiblity to the more than 300,000
sccount holders who rely on the Bureau of Indian Affaire for the sanagenent, ilnvest-
sent, and accounting of thelrl money. The requiremence of the bill language can
never be set. To continue the current cperation simply provides an incressed
liabllity exposure for the Pedera) goverament as we have ascknowledged that the
steted balances cannot be audited,
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historical eor srchive cirle documents, and ptoperty income data for
over 200,000 tracta, with an average of 10 owners of undivided intecescs
per tracr. Records must be Wept For each tract as well as separare
records on two aillion ownership interests.

This program 15 actively tnvolved Lb the redesign of the Land Recorda
Informarion System, tha Integrated Records Management System. and the
buresu's other land records dara systems, to form a single, unified
data managesent system providing buresuwide a<cess to land, ownership
and document dava. The unificacion of chese separace land rtecords data
ayatems requires the conversion and reconciliation of land recerda data
contalned in each system to & single new data base structure which 1s
universally compatible with and accessible by all buresu offices and
compuler aystems: Data reconciliation and maintenance will be performed
by cthe Land Tictles snd Records Offices and Title Service Offices for
land tictle and records daca, #nd by area and agealy offices for all other
data. The reconcillacion of land racords data and the escablishmentc of
a unified land retords management 3syslem are essential t0 Che bureau
and to che Indian individuala and tribes iT merves.

Changes from FY 1990 Bame:

{(Dollar amounts in thousands)

FY 1990 FY 1990 Difference

Base Estimate {+ or =}

Acea Office Operstions 5 2,178 3,087 +911
FTE (85) (85} (==)

Central Office Operations S 912 912 --
. FTE (La} () (+7)

Flield Operations:

Land Recordes Leprovesent H] 4,100 1,500 -2,600
Total = 7,188 5,499 -1,689

Area Offlice Operations (+5911,000): The net incresse of S5911,000 includes a re-
duction of 589,000 vased on srem office priccicies and an increass of 51,000 000
for Qthec Feal Estate Servicas for asdeiniscering approximately 60,000 leases and
yse permits of approximately 5 willion acres of trusat and respcticted Indian lands
to enture That lessees of such lamd cemply wich the twems of the leases. These
funda will be used o conduct lease site inepeccions, review lease documents,
fague nocices of leame viclations, fniciace corrective actions where lease
violatlons otcur, and process billinge to lessees for payment of approximately
560 million in anfual tencals to the Indian landownars. The teduction based on
priorities eateblished by cthe acrea offices 13 as followe:

Arew Offlce FY 1989 Enacted FY 1990 Requesc Change
Abetdesn 252,400 252,000 - 400
Ansdarko 262,500 243,000 -19,500
Billings 137,100 133,000 - 100
Juneau 188,000 189,000 + 1,000
Hinneapolis 51,600 52,000 + 400
Huskogee 81,500 84,000 + 2,500
Fhoenlx 248,700 244,000 - 4,700

pa- 183
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Changes from FY 1990 Base continued:

Ares Dffice FY 1989 Enacted FY 1990 Request Change
Sacramento 120,700 121,000 + 300
Albuquerque 185,800 123,000 -62,800
Navaje bLé41,000 438,000 - 3,000
Porctland 141,700 139,000 - 2,700
Nert Change..... sarereasrerenennren rerrrs serrrrrrrrrrrenann ~§9, 000

Central COffice Opecations (FTE +7): Due ro a consclidstion of related real escate
secvices funccions, seven FTT have been added to the Central Gffice Real Escace
Services Frogram for che bureauwide adminiscration of the Land Ticles and Recuords
Program (2 FTE) and che Unresolved Highcs Program (3 FTE). Funding for these FIT
is reflecced as a base transfer from che respective prograns.

Land Records Improvement (-$1,600,000): Tha decresss In Land Rerords [oprovement
tunding reflecta che ceospleticn of contractusl Gervices and the suobstantial
conpletion of cwo Land Records Iwprovement Projects: the Unrecorded Documents
Projecc and che LRIS Resutomacrion Projecc.

C. Financial Trusc Services

FY 1989 FY FY Inc. (+} Inc.(+)
Enacced 19%0 1990 Dec., (=) Dec. {-)
To Dace Base Estimace From 1988 From Basge
¢.0. Scaff - Trust 5 782 786 786 . --
Fund Managemenc: (FTE) {14) {14} (14} {(--) (--)
C.0. Scaff - Trust $ 73 175 15 +2 --
Fund Accouncing: (FTE) (8} (8) (8) (-=) {(--)
Truat Fund Accouncing 3 1,790 1,790 4,203 +2.,41) +7,413
Contract
Field Oparations:
Field Scaff: s 3,573 3,58 3,768 243 +130
{FIE) (117) (117) (97) (-20) {~20)
Total Financial $ 6,820 6,839 9,482 +2,662 +2,66)3
Services (FTE) {139) {139) (11%) (=20} {-20)

Objectivea: To provide individual Indiang and Indian cribes che zame or equiva-
lent technical, aduinistrative, and protecrive servicea thac are expecced and duly
rendered to a beneficiary under any lawful crust created or laposcd to pretect,
maintain, or enhance che corpus of cthe crust escste} co properly manage and be
acrountable for cribal funda and individual Tndian sonics held in crusc by the
buresu as the fiduciary crustee.

Base Progras ($6,819,000; FTE 119):

Cencral Gffice Staff - Trusc Fund Mamapemenc ($786,000: FTE |4): This program
provides: (L} cthe full range of investment svrvices for funds held In cruse for
cribes and {ndividual Tnadians; (2) erusc fund historbes and rescarch projects

s1a- 1G4
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inyolving specl#l financial crusr problems; and (31} speclial reporta for use in
litigation and legialative actw, Trusr fund revenues are invested to maxiwmite
tncome while ptotecting the principsl. Income from Investments 1s provided
divectly to the ctibes and !ndividual Indlans. The bureay has enrered into a
conttact with a wajer prlvacte sector tioancial inecituciosn. These conrracet
servlces were $ought 1o order to maximize eaenings, enhance the quality of
{uvestpent accouncing, and provide grace-pf-the-art systems not available in the
buresu. Under # continuing contract wscenarie, thie program will monitor the
technical operarlons of rhe investment services, provide policy guidsnce and
overaight for the trust funds management, and evaluate rhe trust fund services
contrart., Thie program will be avallable to provide advisory services to tribes
and other account owners, inm overall cash managesment,

Central Office Staff - Truse Fund Accouncing ($725,000; PTE 8): This program
provides wmanasgement of accounring systems and central contrtol for all funda held
in trusct lor tribes and individual Indians. Efforts are concentrared on fileld
staff tralning, reconciling balances, streamlining collection and disbucaing
procesaes, and providing sccurace and timely account Informatlon to buteau
managemsnt and to tribal and individual Indian account holders, as well as to
management . Coordination with fleld cffices and contract oversight fumerions
will be performed in FY 1989 as the bureau begine to acquicve cash contentration
and account ing services under contract.

Trust Fund Accounting Contract (51,790,000} The objective of the contract is
to asslsc the buresw in iwproving fts Iinancial wmanagement of the Indlan trust
funds.

Benefits expected from the contract operacrions include:
-lmproved cash collecrion, concentration and disburgsement of trust funds,
~Improved Lhvestment performance.

~lmproved depoait and Llnvestment accounting for individual and tribal
accounts.

~lwproved account reporting co tribes, 4individual account holders and
sanIgenent -

The contract was awarded inm FY 1988, and the contract terwm 1s for one year with
IGur one-year renewsble options. Contract implementation 15 being accomplished
in FY 1989, and the first full operacing year 1a planned for FY 1990.

Field Operations ($3,538,000; FTE i17): The buteau 13 charged by law and tegu-
latione with the trust responsaibllity of accounting for and disburaing Individual
Indian Monies (IIM) which come intc the custody of buresau officlals as s rasule
of adoinistering trust or restricted properties of individual Indians, and through
per capita payments, judgments, swarda, snd claims. Deputy Indian Service Special
Disbursing Agents are designated to carry out these responsibilities. The major
portion of this effort 1s carcied out at the field level. The staff meabers serve
a8 contactes with Indians at the regervarion level and perform work connected with
activities concerned with admninistration of trust propercies, Activiries lnclude:
(1} accounting for and disburaing of tribal and individual Indian monies derived
from the sale or lease of renewable and hon renewable trust resources such as land,
timber, minerals, and water; (2} disbursing per capita payments, judgments, awards,

sa- 185



168

Mr. Synar. Now, as you know, Dr. Brown and Miss Brown,
Arthur Andersen did not tell the BIA that the reconciliation lan-
guage was impossible to comply with. However, isn’t it a fact that
the BIA informed the House and Senate Appropriations Commit-
tees and this subcommittee that the appropriations directive pro-
hibiging transfer without audit and reconciliation could never be
met’

Ms. Richardson.

Ms. RicHARDSON. That’s true, that it could never be fully met.

Mr. SyNaR. Weren't you misleading Congress, Miss Richardson?

Ms. RicHARDSON. I don’t think so, Mr. Synar. The IG in his testi-
mony indicated that he did not believe we could ever audit all of
the IIM accounts.

Mr. SyNaRr. That's not what he said, Miss Richardson, if I heard
him correctly. He said it was possible to do prior year audit and
reconciliation.

Ms. RicHARDsON. Of the tribal trust funds, not of IIM, sir.

Mr. SyNAR. Now, he said—we can have the record read back. But
he said he didn’t think it was a good idea to do some of them be-
cause some of them were so small, but he did not say you couldn’t.
The language says “maximum extent possible.”

Ms. RicHARDsON. Sir, when we were doing this statement, the
language did not say “maximum extent possible.” That was confer-
ence language. This was a statement on the House language which
did not say ‘“maximum extent possible.”

Mr. Synar. Which is the previous language, is that right, Miss
Richardson?

Ms. RicHARDSON. “Maximum extent possible” was an addition to
the 1990 language. It was not contained in either the 1987 or 1988
language.

Mr. SyNaR. Let me have counsel respond, if I could.

Mr. RicHARDSON. Isn't it a fact that the 1989 language did just
say audit and reconcile—I'm referring to fiscal year 1989—that, in
fact, you were directed under the bill not to transfer until the
funds held in trust have been audited and reconciled?

Ms. RicHARDSON. That’s correct.

Mr. RicHARDSON. Did you read that without the normal rules? I
know Arthur Andersen advised you there are a number of account-
ing mechanisms that could be applied, where you would undertake
to eliminate certain procedures, not going back to the origin of all
accounts.

Did you think that that was not possible under this language?

Ms. RicHarpsON. That discussion with Arthur Andersen was
held last week. Last year and the year before, we were viewing this
language to be all inclusive, that Kack to the beginning of each ac-
count we would be required to audit and reconcile, and we did not
and do not believe that would be possible.

Mr. RicHARDsSON. But you never entertained the idea of auditing
?_nd ?reconciling to the “maximum extent possible” prior to this
ime?

Ms. RicHARDsoN. We informed the Appropriations Committees
when we did contract with Arthur Andersen that that was our
effort to comply with their language. They were informed ahead of
time that what we were doing to attempt to meet their require-
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ments was going to be the Arthur Andersen audit, which would be
a limited scope audit.

Mr. Synar. Dr. Brown, let me ask you this. Did the BIA consult
with the tribes before the RFP for the trust fund contract was pre-
pared?

Dr. Eppie Brown. It is my understanding that, yes, they did con-
sult with the tribes, that there was a process in place.

Mr. Synar. With whom and which tribes did the BIA consult,
and when?

Dr. Epopie BrownN. Let me ask Arlene Brown to respond to that
specifically.

Mr. SyNar. Miss Brown.

Ms. ARLENE Brown. After the first Mellon attempt, which was
before my time, before I came on board with the Bureau of Indian
Affairs, we instituted an actual procedure for consultation. Prior to
that time, there had been a lot of definitions as to what consulta-
tion means. So what we had done at that time was issue in the
Federal Register notice, on April 15, 1987, a procedure with which
we would conduct the consuitation effort. We then went and had
the superintendents conduct individual meetings with all their re-
spective tribes. We released information with the draft RFP, the IG
opinions, the GAQ opinions, several solicitors’ opinions, and orient-
ed b?e superintendents in fraining sessions so they could go out to
tribes.

We went ahead and conducted a series of about 4 months of
meetings with {ribes. They were required to document their invita-
tions to their tribes, the responses, as well as the minutes of what
took place during those meetings, and required to take notes of all
the questions that came up.

After that we received a lot of tribal correspondence from those
tribes who wished to respond, give their comments, their recom-
mendations, their positions, and we responded to them. Those let-
ters were all furnished to the four committees on the Hill—the two
Appropriations Committees, the Senate select, and the House com-
mittee.

Mr. Synar. Miss Brown, did you hear the tribes testify earlier
today? I don’t believe they got that message.

Can you provide for the record the names of the tribes and when
you contacted them, and all the record of their comments with re-
spect to this RFP?

Ms. ARLENE BrowN. Yes. They have been furnished to the com-
mittee.

[The information follows:]
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United States Department of the Interior

OFFICE OF THE SECRETARY
WASHINGTON, D.C. 20240

April 20, 1987

bear

On March 13, 1997, the Aureau of Indiran Affairs announced through a
Department of the Interior news release that it would reopen
competition t» procure services to strengthen the Bureau's management
and admintstrazion of Indian trust “unds. 43 indicated in the
release, 2 consdltation plan was Lo pe Jeveloped and published ia the
Federal Reqister, This process is Lo assure that Indlan tribes are
kept informed Jith relevant information and ro seolicit any <omments
from the tribes. The purpose of this letter is to transmit to you a
copy of the Federal Register Notice and to alert you to the
consultation process which will he followed.

In addition to describing the consultation process, the Notice
provides a description of the Bureau's responsibility to manage trust
funds, the services the Bureau proposes to procure, and the benefits
which will aecrye to the Indian beneficiaries, as well as the
Bureau, There are several points in the Notice which deserve
reiteration. First, the services to be procured should strengthen
the Bureau's ability to exercise its trust responsibilities, Second,
the Bureau is not divesting itgelf of its trust responsibilities,
Third, the services to be procured will not limit or adversely affect
tribal or individual Indian interest in the trust funds,

You will soon be <ontacted by your Agency Superintendent to schedule
a ¢onsuyltation meeting., As provided in the consultation process, the
Bureau is committed to considering and formally responding to all
written suggestions, recommendations and <oncerns in its development
of the final Request for Proposals,

Your active participation in the consultation process is critical and
I urge you to attend the meetings scheduled for your wribe,

’;;;;Eigjy'
oss Q. SWimmer
Assistant Secretary - Indian affairs

Enclosure
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DEPARTMENT OF THE INTERIOR
Bursau of indlan Afteire

Accounting, Advisory nvestment
Servicen and Custodial Services

aaescy: Bureau of Indian Affaies,
Inierior.

aton: Motice of propasal to procure
collection, accounting. sdvizory
investment aervices ond custodial
wervices for funds heid in trust for
indian individusls. Indian tribes and
athers and 16 follow & prescribed
consuitation procesa with tribes in this
regard.
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aciion. thal the sssistance required is
resdily availeble from the privele sector,
and that thers is no likelihood thet the
govemment could gffectively dupiicate,
n lhc time nquired.. tha nelecled'j|

In the

Priveie sector,
Propesed Pmnmmlm Procass

The p d prox il
1) strumlme the collection process;
permit faater concentration of funds for
iyvestment; sssure accurale and current
trust sccounting md reporting:

dad

La} A copy of thia Fedaral Reglster

Noum wilh 4n lccompanym. letter of

lon from Lhe A
Somunﬁ—lndiln Affnirs wil] be sent 19
woch tribe,

[b] A drelt RFP and ather relevent
Information wi)l be provided through the
applicabie Buresy Agency
Superintendent 1o esch Inbe.

{c) Within 30 days Irom receipt by the
tribes of the ml’urmalinn package, each
Agency 5 tendent wi)l conduct &
consuliation manting with the respeclive
tribes which Lheir Agency serves. At this

| cash and in

mnagemnl controle improve the lewel
of service to Indien beneficiarirs. and
strenqthen the government's sbility io

with its fiduciary responwbility

SUMMARY: The Buresy ol‘ Indian Affairy,
1o sl then its i

end sdministation of trust funds.
Proposes 16 procune collection,
accounting. inveaiment services, and
invesimeni custodial services, ond will
follow e p d o

with Indian tribes to |ddnn their
concern s and suggessions.
BUPFLEMENTARY IMFONMATION The
Secntarr of the Inlecior has bread

ponnbilities in g trus! funde,
Including ootlecuon-. lcmunlulg.
1n, wnd disbur The

Duruu of Indian Adfairs catrias gut
these furictions except for collection of

to Indian beneficiaries. The services 10
be procured will not restrict o
negelively affect any existing tribal or
individus] Indien interesi in the Trust
funde. Rather. the services 1o b.

ured will be designed to
the services rendered o lndnn

fi ies by a 1}
process, betier accountabilily snd
current reporting. and improved
invesiment management operations.

1

the B will present the
drait RFP and retevant informalion.
wddresa issues and concemmna. lnd:ccem

ugp: e
aligmetives. or other relevent
comments. The Supecintenden! will
?::ument the attandance end results lol
iy ] .

the meeting o3 well o3 those wniten
suggesiions, recommendahions and
concerns enied by the 1nbes which
wete not fully midreued in lhe
Jtation 10 the A
Secretary—Indian Allaire. The
Anvivlant Secratary—Indian Alfsire wilf
provide & writlen responst 1o the
|ppl|clbh m?hu on all issuts aot fully
idi d in

Prod process g ¥
consiats of the iollomnf slepc
developing the req

lRFP’I pubhshing ] a)rnupn[a,:{l lht RFP

.

ItFPs 1] nquesled. o plrttu who have
in

within 30 days of the date Lhe issues are
roceived by tha Bureau of Indian Affaicy.
{d] All l\mtten suuestums

royalties from Indian oit and gas an g
production which ure 4 de from p tive

the Minerals Management Service. culutm; the proposa]a !rom

Call aHr A P sradd th -‘ p th.
[ "..,, o ln‘nl:,. Ament of ° Tl : m.

Tressury accounts specified for such
trust funds. Treasury is responsible [or
maintaining il rust fund cash accounts
and for all dishursemente of such fundy
upon request by the Bureau of Indisn
Alfaire. The Bureay of Indian Affaire is
responsible for investment of the lundy
In securities authorized by law, The
Bursau of Indian Affeire mainining
accounts o reflect tribai, individual
Indian and other trusi interesty In funds
invested and fundy held in Treasary.

Background
T!w Burelu of Indxan Afflm has ;
o

the trusi hmd opemlon alul has
considered numerous audnll llld eports
CONCErTng oparati in

coniract and awarding the cantract.

The procurement process will include
‘coneultation with Indian tribws by the
Batesu of Indian Affaies. However, it
should be noted that “consultation is not
the sema ae obeying thoas who ere
consulted,” The Hoopa Valley Tribe vs.
Jow Christie, vigl, No. s0-281DC# C
80-555F MHP, United Stetes Court of
Appeals for the Ninth Circuit, and that
the Bure au retaina decision authocity as
the responsible fiduciary party.
Coasullation Process

This conaullation process is specilic to
this sctivily only; that is, the
procurement of services 1o strengthen
the Bureau's intrnal management and

tion of Indian tuat funds. The

the and admininiyation of

fndian trust lunds. in respanss to 4
request {or information published by the
Bureau, & wide range of meierials has
been received on relevant private sector
capabilities. It bas been determined that
the need for Impfovemonll in the

t ond admini -uu.. ol'

is to provide Iha
opportunity for indian tribes to be
informed. share in rejevant information,
and. if they a0 choose. raise and receiva
reaponses 10 conterns and/or
stiony.

The conaltation process to be

followed by the Bureav of Indian Affairy

Indian trust funde requi

Includes the following principal sctions:

received relating to !he dralt REP will by
considered and changes made as
deemed wpproprisie at the disczelion of
the Assisiant Secrelary in prepatation of
the finet RFP.

{e] The finat REP will be provided i
each Agency Superintendent. Upon
raceipt the Agency Superintendent shall
welvise the tribe of ite wvailability snd &
copy will be provided to each tribe

" which cequests it.

) Pursuant o Jaw. the proposals
received from prospective conlracinre
and the svaluatien of eaid proposala will
ba held in confidence by the Bureau of
Indian Affairs. The Assistant
Secretary—indian Alfairs will sppoint 2
tribel representative to agrve a3 o

tant 1o the E ioer Committes
that will be established to review and
judge the proposale [rom prosp ]
contraciors.

() Afier appropriate negotialiony. a
contract reflecting the requitementa of
the RFP will be swarded. The Asislant
Secretary—Lndian Alairs will sdvise
#ach iribe by letter of the contract
awerd and that the contract document is
available for review in the Office of the

¥ Sup e u,
l]:rqugh the Superintendent, will also be
wvailable for any lurther discussions on
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coniract conlent of implemeniation as
may be requested by the tnbes.

FOR FURTHEA INFOAMATION CONYACT:
Far information and 1o comment on the
consultation process, conlact Ma, Betly
Wilkinson. Chigl, Divinion of
Accounting Management, Bureau of
Indian Affairs, av 18th and C Streets,
NW., Room 4071—Man Inlenoe
Building, Washiaglon, DS 2024
telephone number [202] JM3-2578.

Aoss O, Swimmyr,

Assigtant Secretary. indwn Afforrs

|FR Doc. 878430 Filed 4- 1447, 843 am|
HLLNG. CODK 4418-42-2
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United States Department of the Interior

OFFICE OF THE SECRETARY
WASHINGTON, DC. 2024

wav 5 188L

MEMORANDUM ; ™
_,’I /
TO: Ares Directors I
FROM : Apsistant Secretecy ~ Indian hffll.ri af,
SUBJECT: Consuitation Process [or Propossd Procurasent of Trust

Fund Collection, Accounting, Advieory Investment Mansgemmnt
sod Custodisl Services

Attached fe a copy of ¢ March I3 veve releass end o Federal Regletar
Notice (FRN) of Aprii 15 pertaining to the sbove subject. A copy of
o letrer trepamitting the ootice to tribal isadere vae transmitted to
you on April 20,

Thess two documante etate the Buresu's need to atrengthen ita laternal
ssnagenent and administeation of trust funde; the basis for detarsining
the need; the Bureac’s respameibiiity to sddress the peed, mnd why It
is fait that the oeed can best be met by procurivcg privats sector
arsletance. Of sven greater importance, the documents ceitarsts my
commiteseat to meaningful coneultation with Indian tribes and defins

the Agency Superiotendente' role in the process.

I wtpect the Agency Superintandents to play a ksy role in the

sultation pr + A dingly, the folliowing meeting scheduis 1
setablished during which the Agency Superintendente will be thorosghly
briefed oa the proposed procurement snd given su opportunity to have
sny questiona answered.

Centrel
OffLce
Location Area Participeats Ansistance Dute
Phosalx Phosnix Ares Dircector, Jim Parcris May 14
Superintandents and J. D. Colbert
Comtracting Officer®
AMbuquerque  Alboquerque and Mavajo Jim Parrie May 19

Ares Direcrors, Superiatendents Fred Kellsrup
and Albuquerque Contrecting

OFficert
Billiage Biliings Ares Director, Jim Getter May 20
Superintendente and Biliinge Berty Wilkinsom

Contracting Officer+
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Central
Office
Location Area Participants Assistance Date
Oklahoma Ammdarko, Eastern and Betty Wilkinwom May 21
Clry Muskogee Arsa Directors and J. D. Colbert
Superintendents and Ammdarko
Contracting Officer*
Portland Juneau, Portland and Jim Parrie May 27

Sacramento Area Directors and Jim Getter
Superintendents and Portland
Contracting Officer*

Sioux City, Aberdeen and Minoeapolis Jim Parris May 28
Toua Area Directors, Superintendents Jim Getter
snd Aberdeen Contracting
Officer*

* For responses to general questions on procurement process.

The Area Director in the city where the mesting ie to be held ia apnigned
responaibility for acting as "host”™ and, as such, arvanging for a sseting
place and notifying the participants of the arrangesents, The Anadarko
Area {8 assigned “hoat™ responsibility for the Cklahoma City meeting.
Each host Area is to aseign a contact persaon who will be responsible for
making the arrangements and to whos coplés of sppropriste satarials will
be aent.

Within 30 daye of the above seetings, esch Superintendent will

conduct & consultstion meeting with hia agency’s tribes. Suparinrendents will
notify Ms. Arlene Browm, FTS 343-5116, of the time and place of the
comsultaticn seetinges as soom as they are comfirmed, To ths extent

poseible, Ares Directors should participate in the sessions, As

stated in the FRN, Superintendents are to forward all comments,

questions, etc., to the Cenrral Office immedistely after the comnsultariom
neeting., Superintendents should aleo forwvard to Ms, Browm the list

of tribes in attendance at the consultarion wearings.

Bafore the weetings take place, the following actions beve or will
occur;

1. The FRN describing the consultation process was published
and coplea semt to all TIndian tribea, Area Directors, and
Superictendenta, (Publisbed April 15)

2, Coples of the draft RFP, along with a set of (uestions and
Amsvere concerning The effort, will be sent to all Ares
Directors for each superintendent, These docusents should
be furnished the tribes at least s week befora the consultation
meeting, Superintendenrs should provide my office with a
copy of the tribal letter anncuncing the consultation weerings.
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3. Coples of all percinent material will be sent by the Central
Office to Area Directors for Superintendents for uee sz che
Superintendents deem appropriate, The “package”™ will include
{1) SOL opinion on trust funds management; {2) IC reporcs; {(J)
applicable pages frowm Price Waterhouse scudy; aad (4) GAO report,

Please furnish che name of your area's contact person to Me. Browm,
as soon as peesible. Any questions you have should be directed to her,

Pleage support the Superirtendents in thls Important process.

Attichment
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United States Department of the Interior

OFFICE OF THE SECRETARY
WASHINGTON, D.C. 20240

Februacy 8, 1988
Dear Tribal Leader:

I wish to update y¥ou on the progress made ian our trust fund
zervices proposal and to provide you further information about
the improvements we are seeking.

In followup to the tribal sesgsions conducted by our agenpcy
superintendents last summer, we have enclosed a question and
answer document which was compiled in response to those written
questions submitted by tribes and our superintendents on behalf
of their coanstituent tribes.

We have also enclosed c<opies of: (a} a summary Comparison of
Current and Anticipated Procedures under the Proposal and (b) a
Summary of Recommendations made in past independent studies anpd
reports which prompted this proposal.

Since my last communication with you, we have contracted an A-76
study to provide a managemenkt apalysis and an estimate of what
it would cost to improve the Bureau of Indian Affairs' financial
trust services program in-house., The cost estimate for the
government will be compared with those proposals we anticipate
receiving from the private sector.

wWe also invited comments from the private sector last fall on

the proposed statement of work. We have incorporated many of

those suggestions received from tribes and the private sector

into the final request for proposal (RFP} and will soon issue

the RFP for procurement of trust fund services. A copy of the
RFP will be awvailable through your agency superintendent,

In ¢losing, I wish to thank you for your participation in our
efforc to seek the most efficient methods to service our trust
fund responsibility functions. .

Sincerely,

T
‘Boss 0. Swimmer
Assistant Secretary - Indian Affairs

Enclosures (3)
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L 1 U A lﬂllﬂl;]ln'-l
Unlited States Department of the Interior i l; |' :

a—

OFFICE OF THE SECRETARY
WASHINGTON, D.C. 20240

April 11, 1988

PLET AR P ULV ey

Honorable Martha Delagado [ R
President, Village of Ouzinkie i e wd bwel Qeecter S
P.0. Box 13

Cuzinkie, Alaska 99644

Dear President Delagado:

C+=~“I*wigh -to update you on recent developments 1pn our trust fund
proposal and to invite your participation in the nomination of
tribal consyltants to rthe evaluation commlteee.

On February 18, we issued the Request for Proposals (RFP) for
Financial Trust Services. At a March 18 pre-proposal
conference, we provided over 65 representatives from 35
financial inetitutions additional information and responded to
vandor questions on the RFP. Coples of the bidders mailing
liet, RFP Amendment Wo. 1 {including the Operaticnal
Capabllities Demonstration Information Package) and a question
and answer document for prospective bldders will be avallable
through your agency superintendent.

We are now lm the process of establishing an evaluation
committee to review and evaluate the proposals recelved in the
procurement procegs. Three tribal representatives will be
appointed to serve ag consultants 1n an adviscry capacity to the
members of the committee., In arder to present tribal interests
during the proposgal review process, they will be expected to be
familiear with the trust fund functional areas and the RFP
ptocurement and be able to commit priority time during the
upconing summer/fall months.

Please submilt the name, sddress and telephone number, and a
brief background statement on any nominees you wigh to be
congldered as tribal congsultants no later thanpn May 13, 1988. If
you have additional questions coancerning this nomination
process, please contact Ms. Arlene Brown of oy staff at
202-343-4174.

Thank you for your continued participation in our effort to
better gervice your trust assets. o
e

Sincerel

77 il
Rosg 0. Swimmer
Assistant Secretary - Indlan Affalrs
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United States Department of the Interior

OFFICE OF THE SECRETYARY
WASHINGTON, DC 20240

July 25, 1988

Dear Tribal Chalrman:

We are pleased to advise you of the regults of the comparison
between the Government'a and the selected offeror'a coat
eatimates under our Requeat for Proposale (RFP) for Financial
Trust services Lfgsued February 18, 1988. The cost comparison
favors performance under contract.

We have enclosed a copy of the completed cost compariacn form
for your information. Please uote that the cost differential of
gavings to the Government under the contract alternatfve 13 more
than required under the OMB Circular A-76 procurement proceas.

The RFP waa competitively open to all eligible financial
fnstltutions at large. Proposals recelved In response to the
RFP were evaluated by an Interagency evaluation committee and
three tribal consultants to the committee. The negotiated best
and flnal offer from the gelected bidder was then compared with
the Government's tn-house cost proposal under the A-76 process.

Final determination Eor contract award will be made after
completion of the 30-working day revliew perlod of thls cost
comparison pursuant to Sectlon L.2.0. of the RFP and the
selected contractor's succesaful completlon of the Operational
Capabllities Demonstration site test.

When the above process has been completed, we will advise you of
the selected contractor and provide you an opportunity to review
the proposed terms of the contract which will Include the
implementation achedule for the trust servicea program.

If you have any questions concerning this trust fund
procurement, please contact Ms, Arlene Brown of my staff at
202-343-4174.

Sincerely,

v (& e TN

Roga 0. Swimmer
Agslstant Secretary - Indian Affairs

Enclosure
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United States Department of the Interior

OFFICE OF THE SECRETARY
WASHINGTON, DC. 20240

August 15, 1988

pear Tribal Leader:

In followup to my July 25 letter announcing the cost comparison
results of our Request for Proposals (RFP} for Financial Trust
Services, 1 wish to advige you of the present award status and
to invite any comments or suggestions you may have concerning
the proposed contract.

The prospective contractor is Security Pacific Rational Bank.
Security Pacific successfully passed the Operdtional
Capabilities Demonstration test on August 10. Security Pacific,
the Nation's sixth largest banking company with over $70 billion
in assets, is headquartered in Los Angeles, California, and has
teaned with Computer Data Systewms, Inc., Rockville, Maryland, to
support the trust fund accounting and data processing services.

After complerion of rhe Inspector General's pre-award audircr,
final negotiations and the conclusion of the time period
required for appeals of the OMB Circular A-76 cost comparison
results, we will announce the final decision for contract award.

Aa part of thig procurement stage, we have enclosed for your
review a copy of the proposed contract agreement basged on the
RFP requirements between the Bureau of Indian Affairs and
Security Pacific National Bank, Please provide any comments to
ay office no later than Friday, September 2, 1988, or through
Ms. Arlene Brown, 202-343-7163, so they may be considered during
final negotiations with the selected contractor.

Thank you for your continued participation in this final stege
of the trvust fund procurement process.

Sincerely,

S Frrp il

Ross 0. Swimmer

Assistant Secretary - Indian Affairs

Enclosure
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United States Department of the Interior

BUREAU OF INDIAN AFFAIRS
WASHINGTON, DT 2024}

I AEFLY REFRR TOO

ITII.

IvV.

NOTES TO REVIEWERS
ON
PROPOSED CONTRACT AGREEMENT

The RFP issued February 13, 1988, and RFP Amendment Nos. 1
through 3, were provided to you through your respective
area or agency at the time they were issued. All RFP
requirements are incorporated by reference in the proposed
contract, unless otherwise modified by the attached
Addendum Schedule.

The selected contracter's proposal and best and final offer
which responds to the RFP requirements are also
incorporated in the proposed contract by reference, These
documents contain propriety information for the
Government's evaluation purpose only, until such timw as a
contract is awarded. At that time, certain information may
be released as determined by the Government in accordance
with the Privacy Act, 5 U.S.cC, 552 -

Final contract pricing and payment terms are pending
completion of the Inspector General's pre-award audit and
final negotiations with the prospective centractor. In the
interim, please refer to the contract performance costs in
the A-76 cost compariscon results provided to you on July
25, 1988.

The proposed implementation schedule is also actached to
the addendum schedule for your review.
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BUREAU OF INDIAN AFFAIRS
TRUST FUND MANAGEMENT SERVICES
IMPLEMENTATION PLAN
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TH NT T

L. RFP BIA K$1-0063

2 RFP Amendment Nomber 1, Dated 3/17/53

3. RFF Amendsent Number 2. Dated 4/20/33

4, RFF Amendsent Humber 3, Dated S/17/35

5 Contractor's Proposal, Dated efl/%3

& Contractor's Bwst & Final nffer, Dated 7/11/383
7 This Addendum Schedule

NEDER NF PREC N

1. This Addendum Schedule
2. Ampndmpnts Nusber [, 0 and 3 to RFP RIA KSL-D06J
AR RFP BIA KS1-00863
1. Cantractor's Best & Final nffer
5. Coptractor’s Proposal
ADDENDUM

The fallowing addenda are incorporated into the contract:

1. Add the following to Section ©.3.8 Trajning
£.3.8.1 The cantractor shall provide the f-llowing on an on-call
basis;
C.3.9.1.1 - Maintenance training wWwithin 438 hours of a request
from the Contracting Officer.
€.3.8.1.2 - additional Classrcom training within five (5) working
days of a request from the Contracting Officer,
c.3.8.2 - The contractor, within a5 davs of the effective date
of this contract, shali provide a cne (1) day arientation session
at the five (S5) sites in C.3.9 to all interested Tribes. The
contents of this orientation shall be as agreed to by the
contractor and the Contracting Officer.

~3

Add the following to Section C.4.2 [pvestment Services

C.4.2.8 - The contractor shall provide from Ffarific Century
Advisors an electronic comsunication Llink to BIA's Albuguerque
Investeent Branch.

3. add the Ffollowing to Section C.4.4-Disburcements froa Trust
Accounts:

a. C.4a.4.%  APPLICABILITY OF 25 CFR PART L15 TO DISBURSEMENT
oF H_FUNDS

The contractaer wmay not disburse Individual Tndian money
{1IN) for the paysent of debt: allegedly owed by
beneficiary to the T[nternal Revenue Service {IRS) or other
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creditors unless directed to da so by the BIA pursuant to
the provisions of 25 CFR Part LIS, The contractor shall be
liable for any Ffunds disbursed to rthe IRS or any other
creditor without prior authorizratian fraoe the BIA.

Add the following to Section C 4.8 REPURTS,

3. C 4.8.5 MNews letter - The contractor cshall provide all
account holders withio 15 days of rhe end of each Government
fiscal quarter, a fimancial news letter in the fora and
content prescribed by the Cantracting Officer.

b. © 34.9.s. On-line Teiephonic query tn the contractor’s systea
shall Be available to Tribal account holders. The cost for
such query shall be harne by the lribal requester.

Add the following to Section E - IMSPECTION AND ACCEPTANCE;

£. ) Perfarmance Arcpptance

£ 1. rhe cnntractor shall maintain 2 ®inimum 99% accyracy in
posting transactions as received Ffrom the B[a to
individual accounts. Error reconciliation is required
within Five (5} dJdays after contractor discovery or
notification »y either the individual account holders
ar the BIA.

[ ]
=

E.2.2. The coantractor shall aeet or exceed the the performince
indices set forth below which shall be used to saasdre
investment performance and ac- +ptability based on
semiannual evaluations. Factor. which wesay have a
bearing on  the contractor’s  expected investsent
performance include but are not limited tc:

Statutory investment instrument restriCtions:

Guidelines provided ta the coOabractar in executing
investesent Jecisions by the Bla;

Portfolio cash Flows, contributions and withdrawals,
and portfolio liguidity aeeds;

Comsposition of investsent instruments wused tn create
the indices vs, eligible investeent instrusents:
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portfoli¢

Perforpance Index

short Term Investment Fund (STIF)

Short Term Tribal Trust

Intermediate Tore Trjhal Truyst

Long Term Tribal Trust

Individual Indian Honie: Trust

Alaskan Native Escrow Fuad

Conperafiive Poartfaelin

Contributed Irrigatinn and Power

Donoghue's Government
Money Markey [ndex

Gonoghue's Government
Money Markey lndex

Merrill Lynch 1-3
rear Treasury Inde,

Shearsnn Lehman
Long Term
invernaent Bond Index

Shearson Lehsan
Interandjate
Government Bond Index

Dononghue’s Government
Money Harkey Index

Merrill Lynch 1-3
tear Treasury Index

Merr ! Lynch [-3
Year Treasury Index’

6. Add the foliowing to Section £ - DELIVERIES ~N PERFORMAMCE:
fF.3.0 Np Cost Optjons
£.3.1 The Government exercises the following no cost options
detailed in the contractor:s proposal:
asccpynt Regarks Historv - containg a chronglogical
histary of Ffree-fors notes Ffor each participant
account ., The remarks can be used ta record

telephone conversations, protlem repurts and any
other permanent notes.

; i LV ir r Fij - the
Account  Remarks file also includes a tickler
feature to be wused as a remainder for AcCount
Service Representatives (SR). An SR may enter a
nnte ta thesse[ves or other service
representatives and the system will retain the
note wyntil the due date. The user may then access
the system and display all notes for the day or
say receive a hardcopy report of notes.
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j iLi ~ provides for the
trecking of docvaents which sust be filed by
perticipsnts of other ysers of they systes. Each
docusent type is assigned a code, description and
a grace paricd for Filing. If, after the assigned
grace period, 3 document i< not received, the
systea generates o delinquency letter and reports
the Jdelinquent docusent on a daily report. The
<ystea also tracks the date recetved, the accuracy
ahd any notes may be entered.

on-lime HELP Facilify - wup ta 99 pages of help

text are provided for each FaARS an-line screen.
The HELP information s easiiy accessed and
contains both system codes and instructions on
proper use of the =creen. The HELP information
can aisn be easily tailored dy rach clieat.

¢ etin r - provides the ability to
transelt messayes and instructions to all users of
the system. Anygne autharized access to the

aessage  facility may wenter free-fors wmessages
which are displayed to each user as they siga-on
to the system.

Account _Service Repregentative Nage -and Address
Eile - contains the name, address and chone number
of each SR assigned to each account. All
correspondence with particicr:nts can include the
SR's naee. address and phan- number as the return
address a-: for contact i<7ormation. The file
also containg the nasec ani addresses of all
repaort recipients in field, sres and headquarters
offices.

Eransaction Wistory by #ffjce - in sddition to the
transaction histery by participant accoynt, FARS
provides on-line transactjon histery by office.
Therefore, daily activity repnits may be viewsd
through on-ljine arcesg and do nat roquiee a report
to be transmitted.

Discretionary Letter and Form: Zequest Fynition -
the system also provides an  an-line request
facility which can be wused to request several
system outputs including pre-formatted letters and
farms . Each letter/form iz ic<igned a two
position code and the narrative (2 stared in an
on-line master file. Each letter/fore . an be
requested by designated the partiripant account
nueber and letter . ade. The ~v:ites will prepare
the jetterfform via laser printer and the CDSI
mail shop package and mail it Statements <f
Account, which provide complete master file
information can also be requested for mailing or
printing in the requestor’s office.

NOTE: Requestors are to bear the cost of
materials and mailing.
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allocation Modyle - - allows the user to Specify g

clearing account  to  which collections or
disbursesents aay be coded. An allocation teble
cen be defined Ffor each clearing account and
thesystes wifl automatically allocate the account
balance to specified accoynts as Jefined. Fixed
amounts, percentages and unit based allocatjen
formulas can be wused., This feature can be ysed
for allgcating eulti-accoynt collections on &
recurring basis and can  also be wused Ffor
allocating Jydgesent accounts at settlesent.

[MAGINE - An online ad hoc query and report writer
which provides a complete data base through a data
dictionary and file linkage process.

Add to 6.1. - Contract Administration Dats -
Add the following to Section G.4.0.:
Contracting Officer's Representative for this contrect:
N3 ARLENE BROWNM
18th & C Streets, N ¥, Natl Stom 4160

WASHINGTON, §.C. 20245
TELEPHONE: {202) 343-4174

Add the foliowing to Section 6.4.0. - Method of Payment/Schedule
of Pavgents

Add the following Section 6.5.0. - The cost of mailing associated
with account holders shall be borne by the B[4,
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United States Department of the Interior

OFFICE OF THE SECRETARY
WASHENGTON, D.C. 20240

September 19, 1988

Dear Tribal Leader:

We are pleased to announce that the Bureau of Indian Affaira
Contract for Flnancial Trust Services was awarded to Secuyrity
Pacific National Baonk, Los Angeles, Callfornla, on September 14.

The contract includes cash concentratlon, accounting and
investment advisory services, which will enable the Bureauy of
Indian Affalrs {BIA) to strengthen and improve irs management of
Indiae trugt funda, A copy of the executed contract award and a
news release are enclosed for your ilaformatilon,

During the next two months, Eive orleatacion sesslone will be
scheduled as required by the contract for all interested tribes
in the followling locatlons: Minneapolles, Mianesota; Porcland,
Oregon; Phoenix, Arizona; Albuquerque, New Mexico; and Tulea,
Oklahoma. After these segsalons are scheduled, 1 will notlfy you
ag to the date, time and slte for each sesslon. Representatives
from the BIA and Security Paciflc will (a) discues our specific
plans for lamplementing the contract and the operational impact
under the new contract eavironment and (b) respond to questlona
you may have concernlng the contract,

I wish to slacerely thank you for your E:rticipation and

suggestions during the past year and a 1f in structuring this
procurement to better serve you as Eruet asset owners.

Sinc%;qu,
/

(Zf CEFapprttle_ .’

Reose O, Swimmer
Asslstant Secretary - Indlan Affairs

Enclosures (2)

Colcbranne tne Umited Srazes Conspruncn
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ADOENDIM_SCHEDULE

THIS TONTRACT CIHSIITS OF @

R B R C

27 CER

RFP BIA K51-0063
RFP Amendment Number t, Cated 3/11/88
RFP Amandment Mumber 2, Cated 4/20/86
FFF Amendment Numbsc 3, Catsd 3/17/88
Tint sctor's Proaposal, Catad 5/1,/38
M al T s Best & Firnalb Iffare, Cat2d 111, 33
i1 s addemmdum Tohadyls

FFEZIDENCE:

bt g -

-

This Addzndum 3chedula

Anerdment s Humzer 1, 2 and 3 te RFF ETA KS'-0063
FFP BLA KS1-1063

Zontractor's Eest & Final 2ffar

Jontractor's Proposal

£IDENGUM:

The foilowing addenda are incorporated into the contract:

2.

Add the following to Section C.3.8 Traini

2.3.8.1 The contractor shall provide tﬁn following on an on-call
basis: ’

C.3.9.t.1 - HMaintenance training within 48 bhours of a reaquest
from the Contracting Officer.

C.3.8.1.2 - additional Classroom training within five (%) working
days of a request from the Contracting Officer.

2.3.9.2 - The contractor, within 80 days of the affactive date
of this contract, shall provide a one (1) day orfsntation session
at the following five (5) sites to all finterssted Tribes:
Minneapolis, Minnesota; Fortland, Gregon; Albugquerque, HNew
Mexico; Phoenix, Arizona; and Tulsa, “klahoma. The contents of
this orientation shall be as agreed to by the contractor and the
Contracting Officer.

Add the following to Section €.4.2 Investment Ssrvices

C.4.2.8 - The contractor shall provide from Pacific Century
Advisors an electronic comwnication 1ink to BIA's Albuquerque
Investmant Branch.

add the following to Section C.4.4-Disbursements from Trust
Accounts:
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T & CT-8URIEMENT  TF TRUTT CUNCI FI€ faymeyn™ % =777z
ACLISEDLY wED TX I[R3 R ZTHER _REZITIRY]

The contractor may not  dizburse  triba!  and
individual Indian Money (IIM} for ~rne payment of
debts 3llagedly owad Dy 3ny Leneficiary to tha
Thternal  Revenue  Iervice (IR3) or ~ther ¢radited 3
unless diractad to do so by ths EIA, The
contractor  aha’l Ta liable fto the unitad itatss on
bzhalf  of the affzctad Indian beneficia ¢ “u ary
fipds dithurzad a0 the IRT or any the racirn
vithout prior suthorization riom the E€Ia.

Ad cke fullowing to lection T 4.8 REPORTI:
3, T 4. 2.9 MNaws Lattzr - The contractor  shall oreswids 500
. —— T -
sccount hoider 3 within 15 Jays of the =nd of zach Sover rment
fiscal quarter, -3 financial news 12ttsc in the form ard
contant prescribad by the Contracting Gfficer,

b. T 6. B.6. In-lins Telzphonic query 1o the contractor's system
shall ba available to Tribal account holders. The cost for
such query 3hall be borne by the Tribal requestsr.,

add the following to ssction E - INSPECTION AND ACCEPTANCE:

2.0 Performance Accsptance

L2401 The contractor shall maintain a minimum 99% accuracy in
posting transactions as received from the RBIA to
individual accounts. Error reconciliation is required
within five (%) days after contractor discovery or
notification by either the individual account holders
or the BIA.

E
E

£.2.2 The contractor shall meet or excesd the the performance
indices set forth below which shall be ysed to measyre
investment performance and 3cceptability based on
semiannual evaluations. Factors which may have' a
bearing on the contractor's expected Tnvestment
performance include but are not limited to:

Statutory investment instrument restrictions;

Guidelines provided to the contractor im executing
investment decisions by the BIA;

fPortfolio cash flows, contributions and withdrawals,
and portfolio liquidity needs;
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sompositt oy of  invastment  instruments  gssd o Ziears
2 indices vi. 21igible invastment instruments;

eortfalio Ferfo mance [ndex

thort Term Investment Fund (STIF) Conoghus ' 5 Gov2rnment
Money Market Index

Zhoe t Tarm Tribal Trust Coneghus 'S 3ova pment
Mohey Market Index

Intermediate Tarm Tribal Tryst Merr 31l Lynch 1-3
- Year Treasury Indasx

Lang Term Tribal Trust Shear son Lehman
Long Term
Savernment Bond Index
Individual Indian Monizs Trust Shearson Lehman
Intermediate

Sovernmant Bond Index

Alaskan Native Escrow Fund Donoghue's Government
Money Market Index

Cooperative Portfolio Merril? Lynch 1-3
fear Treasury Index

sontributed Irrigation and Power Merrill Lynch 1-3
Year Treasury Index

6. Add the following to Section F - DELIVERIES ON PERFORMANCE :

F.3.0 No Cost Options
F.2.1 Government exercises the following no cost options

detailed in the contractor's proposal:

Account Remarks History - contains a chronological
history of ftrea-form notes for each participant
account., The remarks can be wused to record
talephone convarsations, problam reports and any
other permanent notes.

Account Service Representative Tickler File - the
Account Remarks file also Tncludes a tickler
feature to be used as a4 reminder for Account
Service Raepresentatives (5R). A SR may enter a
note - to themnse] ves or ather service
representatives and the system will retain the
rnote until the due date. The user may then access
ths system and display all notes for the day or
may receive & hardcopy report of notes.
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Locumant Tracking Facilfty - oprovides for the
tracking of Jocuments whih myst S¢  filed oy
participants of other wusers of tha system. Each
documsnt type 13 358igned 3 code, description and
1 grace period for filing. [If, sfter the assigned
ace period, a Jocument 75 not regeived, the
system generates a dalinquency lettar and reports
the delinguent document on 3 daily report, The
system also tracks the data receivad, the accuracy
and any notes may be antared,

Za-tine HELR Facitity - up to 99 pagss v help
trur are provided for o zsch FARD on-tirz soosen.
Ths mELP informatizn i35 =2a437ly ac-=333d4 and
:ontaing  Loth  zystem cofss  and  instructions on
Sroper uwsa of the screszn.  Th2 HELE information
an 21352 b2 zasily tailored by 23ch cliznt,

System Bulletin Board - proyidss the ability to
transmit mexsages and instructions to all usars ot
the systam, Anyons  authorized access to the

message facility may enter free-form megsages
which are displayed to 2ach user as they sign-on
o the system.

Account  Service Repregentative Name and Addrass
File - contaipns the name, address and phone number
of =ach SR assigned to each account. a1
correspondence with participants can include the
3k's name, address and phone nurber as the return
address and for contact information, The file
also contains the names and addresses of sl
report recipients in field, area and headauarters
offices.

Transaction History by Office - in addition to the
transaction history Dby participant account, FARS
provides on-line transaction history by office.
Therafore, daily activity reports may be viewad
through on-line access and do not require a report
to be transmitted.

Discretionary lLetter and Forms Request Function -
the system also provides an on-line request
facility which can be used to request sevaral
system outputs including pre-formatted letters and
forms. Each letter/form {s assigned s two
position code and the narrative is stored in an
on-line master file. Each letter/form can be
requested by designating the participant account
nrber and letter code. The system will prepare
the 1letter/form via laser printer and the CDSI
mail shop will package and mail it. Statemsnts of
Account, which provide complete master file
information can also be requested for mailing or
printing in the requestor's office.
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NOTE § Requestors are to bear the cost of
materials and mailing.

Allocation Module - allows the user to specify a
clisaring account  to  which  collactions  or

disbursemeants nay b2 coded. An allocation taple
can be defined for each cl*aring account and the
systam will automatically allocate the account
balance to specifisd asccounts as defined, Fingd
amounts, percantsjss and unit based 3llccation

Frmulas can ha  ysed. This fzature can be yz=]
o allowsting multi-account collectizna w3
CRCurring basis g can 3lse be uzzd e

#llocating 3udyzment accounts 3t ssttlzment,
IMAGINE - An online 3d hoo query and rzport wr itar
Ml a

which providzz 3 compliets data base through a dats
Jicticnary and fils linkage procass,

add to 3. - Zontract Administration Data -

Add  tha following to Section 5.3.0. - Method of Payment/Schedule
of Payments

{¢) In accordance with clause 52,232-1 payment shall be made as
follows:

FISCAL YEAR 1999

Implementation and development-  $300,000
Orientation- $ 30,000

$330,000
HOTE: PAYMENT TO BE MADE IN § EQUAL PAYMENTS

*FISCAL YEAR 1989 (OPTION)

Support Services $%0,000 per month for
six (6) months $300,000

NOTE: PAYMENTS TO BE MADE IN SIX (6) EQUAL
PAYMENTS COMMENCING MAY 1, 1999

Custodial Services:

IT $.167 per account (astimated at)
299,600 x 8 months for $299,598

Other accounts - $1%.90 per acoount
{astimated at) x 6 months $190,800



frvestaent l=srvicast

0008 (8 Lbasis points) x estimatad portfolios values
$1,800,000,000 » 1/2 (year) . $720,600

$1,509, 396

MICCEEGING FIZCAL YEAR: {OPTION FER YEAR)

fapeor s wis23 $150,000 per month x 12 months Fs00,000
Tustodial fervices:

a) TIM - B.167 per account (s3timatad at)
298,060 « 2 months $597,192

by  Tthar accounts - $15.90 per account
{zsvimated at) 2,000 x 12 months £381,600

Investment Zarvicas:

L0008 (8 basiz points) x astimated portfolios value
$1,800,000,000 $1,440,000

$3,018,792

SNOTE PAYMENTS TO BE MADE MONTHLY UPON RECEIPT OF
ACCEPTABLE INVOICES.

PAYMENTS FOR CUSTODIAL SERVICES SHALL BE MADE ON
THE ACTUAL NUMBER OF ACCOUNTS PROCESSEL

PAYMENTS FOR INVESTMENT SERVICES SHALL BE ADJUSTED
AT THE EMD OF EACH FISCAL YEAR TO REFLECT THE
AVERAGE ANNUAL DAILY MARKET VALUE OF THE TOTAL
PORTFOLIOS UNDER MANAGEMENT

{d) OM-CALL TRAINING 5SYSTEN

This shall be on a Task Order Basis containing the
foliowing fixed rates:

unit Rate
Per Hr
Account Manager $36.45
Senior Accountant $23.3%
Computer Time $11,02

Training Consultant $65.40
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Traval and eer diasm shatl ba 20 an 33 incuirad basis,
not to zwceed The 2xisting Govearnment allowab'a yatas.

8. Add the following to Section G.4.0.:

contracting Officer's Representative for this contract:

MS ARLENE BROWN
16th & ¢ Streets, N.W, Mal] Stop 4070
WASHINGTIN, D.C. 20240
TELEPHONE: {202) 343-4807

3. Add thz following Jaction 3.3%.0. - The cost of mailing associatzd with
account holders shall ba borne by the BIA.
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DEPARTMENT of the INTERIOR

news release

For Release September 14, 1988 Carl Shaw 2027341 4576

INTERIOR DEPARTHMENT SIGNS HISTORIC CONTRACT
TO IMPROVE MANAGEMENT OF 31.8 BILLION [N TMDIAN TRUST FUNDS

The Department of the Interior today signed a contract with Security
Pacific Matignal Bank of Lo Angeles ta Strengthen internal management and
administration of more than $1.8 billton in Indian tryst funds.

“Tnis contract will provide better management af resources belonging to
individual Indians and tribes.,” Secretary of the Interigr Don Hodel said
at a contract signing ceremony in his office, “And the federal government
will save almost 33 million over a five-year period in costs of
administering trust funds.

“This does not relieve the federal government of any trust
responsibilities, ™ Hodel safd. "“As trustee, what we are doing is
assuring that the Indians will get the best possible administration and
accounting of the assets involved."

Hodel praised ®oss Swimmer, Assistant Secretary of Indian Affairs, for
three years of intensive effort to bring about this improvement in the
nandling of [ndian trust funds,

“There were times when 2 person less committed to improving the
agministration of federal Indian programs would nave given up, but
Assistant Secretary Swimmer weni the extra mile to see tnis through,"
Hodel said, “Time will demonstrate that this 1s a Tandmark Improvement in
u.%. lndian affairs.”

Today's action followed extensive consultations with Indian Jeaders.

The Bureau of [ndian Affairs (BIA} opened competitive bidding last
February on a proposal to procyre collection, accounting, advisory
investment services and custodtal services for funds held in trust for
Indian trives, individuals and others, The more than 304,000 accounts
represent land claims pr damage awards, income from trust lands, oi) and
gas revenues, timber sales and the like, Bidding for the contract was
cpen to all financial institytions for the single contract te run for one
year with four one-year renewable options,

[more)
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An Interior Departeent interagency committee end three tribal
consultents reported in July thet the Security Pecific Netionel Bank
preposel would cost $21.2 millton over & five-yser period, Added to that
cost would be & conversion differantis) of $980,000 to chenge from
government mendgement of the funds. The committee estimated that an 1n-
house BIA proposel would cost 325.2 million, almost $3 mil)ion more than
the contract signed todey.

Swimmer , designeted by Hodel as trustee of Indian tryst funds, signed
the contrict for tha Quvernment with Michael J. Barrett, vica president of
Security Pacific’'y Government Services Division,. Security Pacific, the
Magfon's sixth largest banking compeny with over 370 Lillion In assers and
more than 3147 billion 1n aysets under manag t, has t d with
Computer Oata Systems, Inc., of Rockville, Md., 1o support the trust fund
accounting and date procassing servicas.

-bo1-




United States Department of the Interior

COFFICE OF THE SECRETARY
WASHINGTON, DC. 20240

Qctober 5, 1988

Near Tribal Leader:

in followup to my Septeamber 19 lecter announcing the Bureau of
ladlan Affairs' Einanclal trust services contract award to
Security Pacific Wational Bank, we have scheduled five
orlentation sessions for all {nterested tribal representatives
in the following locations:

TUESDAY, OCTOBER 18, 1988 -- 9:00 a,m. - 4:00 p.m.
Rodeway Inn Airport - 612-854-3400 (Alrporc Shuctle)
1321 East 78th Street
Bloomington, Minnesots 55420
Minneapolls Area Host Contact: Mr, Jim Sansaver
612-349-3581
FTS 787-3581

THURSDAY, OCTOBER 20, 1988 -- 9:00 a.o -« 5:00 p.m.

Winrock Inn - 505-883-5252

18 Winrock Center, N.E.

Albuquerque, New Mexlco

Albuquerque Area Host Contact: Ms. Shelly Farmer
505-766-3056
FTS-474-3056

TUESDAY, NOVEMBER 1, 1988 -- 9:00 a.m. - 53:00 p.m.
Holiday Inn-Holidome - 503-256-5000
8439 N.E. Columbia Blvd.
Portlend, Oregon
Portland Area Host Contact: Mr. Ron Brown
503-231-6702
FTS 429-6702

THURSDAY, NOVEMBER 3, 1988 -- 8:00 a.m. - 4:30 p.m.
La Mancha Athletlec Resort - 602-279-98l1
100 West Claredon
Phoenix, Arizona 853013
Phoenix Area Host Contsct: Mr., Ray Albert
602-241-2305
FTS 261-2305
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FRIDAY, NOVEMBER 4, 1988 -- 10:00 a.m - 5:00 p.e.
Westin HOtel - 918-582-9000
10 East 2nd Screec
Tulsa, Oklahoma 74103
Muskogee Area Host Contact: Ms. Nancy Gassaway
918-687-2296
FTS 736-2296

Representatives from the Bureau and Security Pacific will
provide an overview of the new contract services and respond to
general questlons Erow the floor during the morning session. 1In
the afternoon, the Bureau and the conctractor will divide into
three component teams to Separately addresa specific questions
in the following areas: (l) accounting and relaced gyscems,

{2) investments services snd (3) general areas related to the
contract,

We look forward to meetlng with you in the upcoming orientation
exchanges. For additional information concerning these
sessions, please contact your negarest Area host coordinator
Listed above or Ms. Arlene Brown, 202-343-4807,

Sincersly,

.'/ -
Mﬁg mel

Ross 0. Swimmer
Assistant Secretary - Indian Affairs

Secy's Surname,

Secy's RF (2]

Surname (ABrown),
Chron, 101-4, A3-TA RF,
600, 100, 120
ABrown:oat



United States Department of the Interior

OFFICE OF THE SECRETARY
WASHINGTON, D.C. 20240

February 15. 1989

Dear Tribal Leader:

This is a fcllowup to the tribal orientation sessions conducted
last £al) on the Bureau's Financial Trust Services Contract with
security Pacific Hational Bank. We have encloaed for your
comment a copy of the draft investment guidelines f{or the three
tribal portfoiios to be offered when the contract is fully
implemented. We alse wish to invite your participation in our
cash planning survey for investment portfolio selection. A copy
of the questionnaire iz epnclosed for your completieon.

With respect to the draft Investment Guidelines. please note:

=] Tre Statement of Purpose apd Limitations Sections vary
for each portfalio--short term. intermediate term and
Long term--and should be given particular attention in
YOUr review.

o The provisions contained in the aAlilowed Investments,
Restrictions and Measure of Perfcrmance Sections are
similar for each poertfelie.

o Additicnal agency securities have been preposed and
are novw under review by the Solicitor's Office for
eligibility under 25 ¥.5.C. 162a. Upen approval. they
@will be added when the guidelines are finalized.

With respect to the Cesh Planning Questionnaire, your responses
will be used in planning the initial structure of the three
tribsl portfolices and related cash management services to be
offered when the contract is fully implemented.

Plaase provide your comments on the guidelines and your
reaponses to the questicnnaire by Friday., March 17, 1989, ro:

Division of Trust Funds Management
Bureau of Indian Affairs
P.O. Box 886
Albuguergque, New Mexico 87103
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If you have Questions or need additional information, please
contact the following:

For Information on:

o Mr. Fred Kellerup
DRAFT INVESTMENT GUIDELINES

Inveatment Officer
505-766-2979%

o Mr. Loren J. "Rusty” Farmer For Information on:
cash Management OFficer CASH PLANNING QUESTIONNAIRE
50%-766-2975

2 Ms. Arlene Brown For Information on:
Truat Fund Projecc Manager FINANCIAL TRUST SERVICES
202-343-4807 CONTRACT

Sincerely.

Ly =
- -
- ~
Acting Assistant Secretary - Indian Affairs

Enslosures (2)
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DRAFT

BIA INVESTMENT GUIDELINES
for
SHORT TERM TRIBAL TRUST FUND PORTPFOLIO

I I T TR TR E R E RN SR P 20 £ 0 b 0 2 o b Lo bl et bt b b b b L L L E YL Lt

T.

Ir.

Statement of Purpose of Fund:

The purpose of thia portfoelio is te provide meximum
flexibility for the deposit and withdrawal of funds by the
participanta. The objectives, in the order ¢f importance
are: (1) to provide liquidity: (2) to pressrve principal:
and (3) to generste income. Deposits end withdrawsls in
this portfolic will be allowed on a daily besis without
restrictions. Accordingly, the rate of raturn on this fund
is anticipated to approximate that of & typical government
money market mutual fund with an average maturity ranging
frem 15 te 90 days. The portfolio will be managed with the
intent thet dollars deposited will not reflect market value
fluctuations, and esrnings posted will consiast of realized
gains and losses, plus scorusd income.

Allowed Invesatments:

A United States Tressury Issues

B. United States Government Agency Issues Backed by the
Full Faith and Credit of the U.S. Government:

Commedity Credit Corperation {CCC)

Department of Energy (DOE)

Publi¢ housing suthorities secured by che
Secretery of Housing and Urban Development
Federal Financing Bank (FFB)

Federal Housing Administration (FHA]

Government MHaticnel Mortgage Association (GNMA)
Smell Business Administration {SBA)

Other Issues which are full faith and c¢radit of
the U.5. Sovernmant

L b =

O =3 O

c. Other United Stetes Government Agency Issues:

1. Farm Credit System (FCS)

2. federal Home Loan Banks (FHLB)

3. Fedaral Home Loan Mortgage Corporation (Freddie
Mac}

4. Tennessee Valley Authority (TVA)

S. Federal National Mortgage Association (FNMA)
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DRAFT

SHORT TERM TRIBAL TRUST FUND PORTFOLIO

PAGE 2
= - == AT AN S AR R I TN NN A AR A FE E SN ESIII IS I EE IO
PLEASE NOTE: The following U.S, Government Agency
Issues are under review for eligibility under 25
U.$.C. 162a:
1. United States Postal Service (USPS)
2. Farm Credit System Financial Assistance Corp.
{FCSFPAC)
3. Farmers Home Administration (FmHA)
4. General Services Administration (GSA!
9. Maritime Administration Guaratteed ship Financing
Bonds
6. Student Loan Marketing Association (Sallie Mae)
7. Financing Corperation (FICO)
8. Washington Metrepolitan Area Transit Authority
Bonds (WMATA!
9. Hational Oceanic¢ and Atmospheric Administration
{NOAA}
10. Agency for International Development (AID)
11. National Marine FPisheries Service (NMFS)}
12. Internaticnal Bank for Reconscruction and
Development {IBRD)
13. Bureau of Indian Affairs Guaranteed Issues
D. Certificates of Deposit:
1. Insured Certificates of Deposit by FDIC or FSLIC
Institutisns (maximum $100,00¢ per kank)
2. Secured Certificates of Deposit from FDIC Insured

Institutisns only (Collateralized at 110 percent!

III. Limitations:

A. The maximum maturity at the time of purchase 1is
linited to 375 days.
B. Ho motre than five percent of the portfolic may be

invested in any che United States Government Agency
which iz not backed by the full faith and credit of
the United States Government.

<. Ho bond swaps are allowed that would subject the
portfolic to market risk while completing the
transaction.

. These limitetions may be modified with the concurrence

of the Contracting Officer’'a Representative as opposed
to formal contract modification procedures.
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DRAFT

SHORT TERM TRIBAL TRUST FUND PORTFOLIC
PAGE 3

g o O NN g N M N g g e N B NN e R

IV. Restrictions:

A Buying on margin and selling short are prohibived.

B Repyrchase agreements are not authorizad.

C. Securities lending tranaactions are prohibited.

D Maintenance of securities muyst be under the
supervision and control of the custodian contractror
that has been contracted by the BIA for that purpose.

E. The BIA retains the right to taike posseasion of
securities in lieu af cash redemptions.

V. Measyre of Performance:

A. The performance of the portfolio will be measured
againat the following index: Donoghue's Government
Honey Market Index.

B. The evaluation of performance will be done with the
understanding that any policy or strategy change
imposed by the BIA which alters the original
invastment structure of this portfolio will be taken
into consideration at the time of evaluation. Thess
changes must be documented and approved in writing by
BIA.

VI. Investment Strategy:

This portfolio will be invested according to a strategy
developed between the BIA and Pacific Century Mdvisors.
The initial strategy will be documented under separate
cover and approved by BIA., It wil)l be reviewed on a
continuing basis and revised when both parties deem it
Necessary.
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BIA INVESTMENT GUIDELINES
feor
INTERMEDIATE TERM TRIBAL TRUST FUND PORTFCLIO

I.

I1.

Statement of Purpose of Fund:

The purpese of this portfolio is ¢ provide a rate of
return higher than that generally available from the Short
Term Tribal Trust Fund Portfolie. In order to assure
liquidity and protect existing Fund participants,
withdrawals will only be processed onca each waek. In
addition, these withdrawals will be limited to 100 percent
of a tribe's available balance, net to excead 51.000,000.
Deposits will be accepted on a daily basis. The Bureau‘s
intent is to manage the liquidity reguiremants of this fund
in such a manner that a significant level of longer term
sacurities c¢an be meintained and that tha forced sale of
thesea securities intoc an untimely market can be avoided.

Aliowed Investments:

A. United States Treasury Issuea

B. United States Govarnment Agency Issues Backed by the
Full Faith and Credit of the U.5. Government:

1. Commodity Credit Cerporation (CCC)

2. Departmant of Energy (DOE)

3. Public housing authorities secured by the
Secretary of Mousing and Urban Development
Federal Financing Bank (FFB)

. Federal Housing Administration {(FHA)

Government Naticnal Mortgage Association {GNMA}
Small Business Administration (SBA}

Other Issues which are full faith and credit of
the U.8. Government

LR T

C. Other United States GCovernment Agency Issues:

Farm Credit System (FCS)

Federal Home Loan Banks (FHLE)

Fedaral Home Loan Mortgage Corporation {Freddie
Mac)

Tennessee Valley Authority (TVA)

Federal National Mortgage Asscciation (FNMA)

P

Wb L )
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INTERMEDIATE TERM TRIBAL TRUST FUND PORTFOLIC
PAGE 2

D.

PLEASE NOTE: The following U.S. Government Agency
Issuea are under review for eligibility under 25
U.s.C. lé62a:

1. United States Postal Service [USPS)
2. Farm Credit System Financial Assistance Corp.
(FCSFAC)
3. Farmers Home Administration {FmHA)
4. General Services Administration (GSA}
5. Maritime Administration Guaranteed ship Financing
Bonds
6. Student Loan Marketing Association {Sallie Mae)
7. Financing Corporation (FICO)
8. Washingtonh Metropolitan Area Transit Authority
Bonds (WMATA)
9. National Oceanic and Atmoapheric Administration
{(NOAA}
10. Agency faor International Development (AID)
11. National Marine Fisheries Service (NMFS)
12. International Bank for Reconstruction and
Development (IBRD)
13. Bureau of Indian Affairs Guaranteed Issues

Certificates of Deposit:

1. Insured Certificates of Deposit by FDIC or FSLIC
Institutions {(maximum $100,000 per bank]
2. Secured Certificates of Deposit from FDIC Insured

Institutions only (Collateralized at 110 percent!}

Limitations:

A

The maximum maturity at tha time of purchase ia
limited to ten years, excapt mortgage backed
securities which may have a remaining life of not more
than twenty yvears, )

Ho more than ten percent of the partfelic may be
invested in any one United States Goverhment Agehcy
which is not backed by the full faith and credit of
the United States Government.

Ne bond swaps are allowed that would subject the
pertfelio to market risk while completing the
transaction.

These limitations may be modified with the cohcurrence
of the Contracting Officer's Representative as opposed
t¢e formal cohtract medification precedures,
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INTERMEDIATE TERM TRIBAL TRUST FUND PORTFOLIO
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Iv.

vI.

Restriccions:

Buying on maz;gin and selling short are prohibited.
Repurchase agreements are not authoarized.

Securities lending transactioens are prohibited,
Maintenance of securities must be under the
supsrvision and control of the custedian contracter
that has been contracted by the BIA for that purpose.
E. The BIA retains the right to take possesszxion of
gsecurities in lieu of cash redemptions.

Daw»

Measutre of Performance:

A. The performance of the portfolio will be measured
against the following index: Merrill Lynch 1-3 Year
Treasury Index.

B. The evaluation of performance will be done with the
understanding that any policy or strategy change
imposed by the BIA which alters the original
investment structure of this portfolic will be taken
inte consideration at the time of evalyation. These
¢hanges must be dacuymented and approved in writing by
BIA.

Investment Strategy:

This portfelice will be invested according to a strategy
developead between the BIA and Pacific Century Advisors.
The initial strategy will be documented ynder separate
cover and approved by BIA. It will be reviewed on a
centinuing basis and revised when both parties deem it
necessary.
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BIA INVESTMENT GUIDELINES
for
LONG TERM TRIBAL TRUST FUND PORTFOLIO
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II.

Statement of Purpose of Fund:

The purpose of thizs portfolio is to provide a rate of
return higher than that generally available from the
Intermediate Term Tribal Trust Fund Portfolio. Deposits
will be accepted on a daily basis. In order to assure
liquidity and protect existing fund participants,
withdrawals will only be proceased once a month. In
addition. these withdrawals will be limited to five (5}
percent of & tribe’'s available balance or $100,000,
whichever ia greatear. The Bureau's intent is to mapage the
liquidity requirements &f this fund in such a manner that &
significant level of long term securities can be maintained
and that the forced sales of these securities inte an
untimely market can be avoided.

Allowed Inveatments:

A, United sStates Treasury Issues

Bb. United States Government Agency Issues Backed by the
Full Faith and Cradit of the U.5. Government:

Commodity Credit Corporation (CCC)

Department of Energy (DQE)

Public housing authorities aecured by the
Secretary of Housing and Urban Davelopment
Federal Pinancing Bank (FFB)

Federal Housing Adminiscration (FHA)

Government National Mertgage Association (GNMA)
Small Business Adminiatration (SBa}

. Other Iseuea which are full faith and credit of
the U.5. Government

[T o

@ -l oh D

c. Other United States Government Agency Issues:

i. Farm Credit System (FCS}

2. Federal Home Loan Banks (FHLBI)

3 Federal Home Loan Hortgage Corporation (Freddie
Mac])

4. Tennessee Valley Authority (TVA)

5. Federal National Mortgage Association (FNMA)
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LONG TERM TRIBAL TRUST FUND PORTFOLIC
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PLEASE NOTE: The following U.S. Governmant Agency
Issyes are under review for eligibility under 25
U.$.C. l62a:

1. United States Poatal Service (USPS)

2. Farm Credit System Financial Assistance Corp.
(FCSFAC)

3. Farmers Home Administration {FmHA)

4. General Services Administration (GSA)

5, Maritime Administration Guaranteed Ship Pinancing

Bonds

6. Student Loan Marketing Aasociation (Sallie Maw)

7. Financing Corperatien (FICO)

8. Washingtoen Metropolitan Area Transit Authericy
Bonds (WMATA)

9. National Oceanic and Atmospheric Administration
[NOAX)

10. Agency for Internaticnal Development {(AID)

11. National Marine Fisheries Service {NMFS)

12. International Bank for Reconstruction and
Development {IBRD)

13, Bureau of Indian Affairs Guaranteed Issues

Certificates of Deposit:

1. Insured Certificates of Deposit by FDIC or FSLIC
Institutions (maximum $100,000 per bank)
2. Secured Certificates of Deposikt from FDIC Insured

Institutions only (Collateralized at 110 percent)

III. Limitations:

k.

The maximum maturity at the time of purchase is
limited to thirty years, except mortgage backed
securities which may have a remaining life of not mere
than forty years.

No mére than ten percent of the portfelio may be
invested in any one United States Government Agendy
which is not backed by the full faith and credic of
the United States Government.

No bond swaps are allowed that would subject the
portfolio to market risk while completing the
transacktion. '

These limitations may be modified with the concurrence
of the Contracting Officer's Representatlve as oppesed
to formal c<ontrad¢t modification procedures.
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Iv.

vI.

Restrictions:

Buying on margin and selling shart are prohibited.
Repurchase agreements ares not suthorized.

Securities lending transsctions are prohibited.
Maintensncs of securities must be under the
supervinion snd control of the custodisn contractor
that hes besn contractad by the BIA for that purposs.
E. The BIA retains the right to taks possesaion of
securitise in lisc of cesh redemptions.

DOww

Measure of Performance:

A. The perfarmance of the portfolio will be measured
against the following index: Shesarson Lehmen Long
Term Government Bond Index.

B. The evaluation of performence will be done with the
understanding thet sny policy or strategy <hange
imposed by the BIA which slters the original
investment structure of this portfolic will be taken
into consideration at the time of svalustion. Thesse
changes muat be documented and approved in writing by
BIA.

Investment Strategy:

This portfolio will be invested stcording to a strategy
developed between the BIA snd Pacific Century Advisors.
The initiel stretegy will be documented ynder sepsrate
cover and approved by BIA. It will be reviewed on a
continuing basis and revised when both parties desm it
neces=ary.
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TRIBAL CASH PLANNING QUESTIONNAIRE
for
TRUST FUND INVESTMENT PORTFOLIG OPTIONS
te be offered by the
BUREAU OF INDIAN AFFAIRS
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Does your tribe have any written investment pelicy and/or
guidelines for cash planning purposes? Yea == No__ .

How many tribal trust fund accounts are maintained by the
BIA? e

Please list each tribal trust accgunt by
appropriaticon/activity number and the dollar amount or
petcentage ¢f each account your tribe would recommend for
initial placement in the short-term (ST), intermediate-term
(IT) and/or long=-term (LT) investment portfolio optioms to
be offered by the BIA on May 1, 1989--target convarsion
date. Please note that one appropriation/activity number
may be allocated to more than one portfolio. {Use the back
of this sheet, if pneeded.]}

Approp. Activiey # ST - 5§ Amount or %
IT - & Amount <¢r %
LT - § Amount ¢r %
Approp./Acrivity #_ ST - 5 Amcunt or % o
IT - § Amount or % e
LT - § Amount or %N

To assure ready availability and access to your kribe’'s
trust funds, please provide for our verificatieon the
following:

Name of Tribe's Bank
Bank Address
Routing & Transit # Bank Acct.# B

What is the name and location of the bank(s) which provide
check cashing services to your tribal community?

Name Location
Name Location

Who is your tribal officer or designated contact with the
primary respeonsibility for tribal investment issues?
Name Title Telephone

Who at the BIA Agency/Area does your Tribe primarily
communicate with on investment matters?

Name Title_ Telephone

{OVER]
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Please provide any suggestions you may have to 1mprove the
B8IA'S investment coordinator sServices Lo better meet your
tribal cash planning needs.
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tContinuation):

L&)

Approp./Activity Ho. 5T - § Amount or %

IT - $ Amount or % .

LT - 5 Amount or % s
Approp./Activity No. __ ST - &% Amount or %

IT - § Amount or %

LT - § Amount or %
Approp. /hctivicy Ne, . ST - 5 amount or %

IT - 5 Amount or %

LT - 5 Amount or %
Approp.shetivity No. | . ST - $§ Amount or %

IT - 5 Amount of %

LT -~ § Amount or %

PLEASE MAIL RESPFONSES TC THIS QUESTIONNAIRE TO:

Bureay of Indian Affairs
DPivision of Trust Funds Management
B.O. Box 886
Albuquerque, New Mexico 87103

FOR _ADDITIONAL INFORMATION OR QUESTIQNS, PLEASE CONTACT:

Mr. Logpen J. "Rusty"” Farmer
505-766-2975%
FTS 8-474-297S

31-%12 0 -9 - 8
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United States Department of the Interior

OFFICE OF THE SECRETARY
WASHINGTON, DC. 20240

April 3, 1984

Cear Tribal Leader:

Prior to full implementation of the Financial Trust Services
Contract with Security Pacific National Bank, we will conduct a
cash planning conference to provide you assistance in allocating
your trust assets among the three tribal investment portfolios
to be offered.

We wish to invite you to our conference which will be held April
25-26, 1989, 8:00 a.m. to S5:00 p.m., at the Clarion Four Seasons
Motel, 2500 Carlisie Blvd, NE, Albuquerque, New Mexico. Lodging
reservations may be made directly to the hotel at 505-888-3311.
A Block of reoms have beon reserved by the Bureau of Indian
Affairs at the rates of 545.00/single and $55.00/double.

On April 25. representatives of the Bureau and the Security
Pacific Bank will {a) update You ©on the status of the contract
impiementation plan. (b) discuss the operational aspects of the
investment portfolins, (¢! introduce the new tribal reports to
be issued and {d] present cash management tosls that may be used
in selecting the appropriate portfoliois).

On April 26, individual trikal sessions will be scheduled in
JO=-minute intervals to enable "one-son-one” planning for your
initial portfe¢liol(s) selection ko petter meet your expected cash
fiow, liquidity and investment objective regquirements.

If you have further questions relating to this conference,
Please contact Mr. Loren J. "Rusty” Farmer, BIA Cash Management
Officer, at 505-766-2975.

Sincerely,

Assistant Secretary -~ Indian Affairs
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United States Department of the Interior

QFFICE OF THE SECRETARY
WASHINGTON, D.C. 20740

MAY 22 1989

Dear Tribal Leader:

In Seprember 988, che Bureau of Indlan Affairs enrered into a contractual
atrangement with Acchur Andersen & Company to perform three annual financial
and cowpliance audits of the tcrust funds managed by the Buresu. The firet
of theae audits, the most comprehensive audit of these funde ever performed,
is now complete. A copy of the Bureau's financial statemeats for the Trital
Trust Funds and the Individual Indian Monfes Trust Funds for the Fiscal Year
ended Seprember 30, L988, with the Independent public accountsot's cpinien
on the statements, is enclosed for your infotmation.

The audits ate only one part of the strategy to improve the Bureau's management
of the funde held in trust. Later this year we will {nitiste the new aystems
and procedures developed as a result of the Financial Trust Secvices contract
with the Security Pacific Narlonal Bank. This contcact will provide critically
needed aystem enhancements (o address many of our problem areas such as the
lack of Iintegrated systems, intefest distribution sathoda, and the timelineas
of accounting data for reporting amd (nvestment purposes. In mdditfon co the
contract, we are exploring new ways to provide more efficlent and celiable
financial trust services to you. In conrinuing our effort to fmprove the
Bureau'n financisl trust program, any suggeations you may have to bettet
service your trust asseta wil] be appreciatsd.

If you have any questions regarding the audit veport, please address thea
to the Chief, Branch of Trust Fund Accounting, 2ureau of Indian Affairs,
P.G. Box 1067, Albuquerque, New Mexico B7103, or call (505} T66-~3875.

Sincerely,

Z/%buéa

Aing MAesistant Secretary - Indian Affairs

Enclosure



United States Department of the Interior

BUREAL OF LNDLAN AFFAIRS
WASHINGTON, D.C 20245

I REPLY RAPER TO

Jon 20 1989

Dear Tribal Leader:

We wish to update you onh the status of the BIA Financial Trust
Services Contract with Security Pacific National Bank and
provide you information which was distributed at cur recent cash
planning cenference.

We are currently planning t¢ fully implement the centracted
services beginning Octeber 1, 1989. Prier to that time, we will
conduct acceptance testing for ¢ne month at selected Bureau
agency lecations and conduct Bureau user training over a twe
ménth period. In additien, we plan to have the contracter issue
a tribal Qquarterly newsletter in July s¢ that you may have
market and economic infermation for investment portfolie
planning purposes prior t¢ October.

The Bureau and Security Pacific recently conducted a tribal cash
planning conference on April 25-26. Tribal attendees were
updated on the status of the ceoentract implementation, introduced
t¢ the investment portfelio options and tribal reperts t¢ be

of fered, and presented with cash management tools that may be
used in selecting the appropriate portfolic(a). In addition,
individual tribal planning sessions were conducted to assist the
tribes in meeting their expected cash flow, liquidity and
investment objective requirements.

We have enclosed copies of (1) the conference agenda, (2) a
hardcopy of the conference alide presentations, and (3) a cash
managenent moduyle decument that may be used in your tribal
planning.

Under ssparate cover, we are sending this same information and a
detailed listing of each tribal appropriation t¢ your respective
Area investment coordinator to be used in developing tribal
allocation plans for each investment pertfolio. If you have net
sybmitted a completed tribal cash planning Questionnaire which
was furnished t¢ you in earlier mailing, please submit one at
your earliest convenience.



We would welcome any suggestions from you, as tha trust
beneficiarias, 8¢ that we way atructure futuras tribal
conferences and planning seasions to hetter meat your cash
managenent Needs and inveatment goals.

Sincerely,

Wﬁyoﬁ—%

Deputy to the Assistant Secretary -
indian Affairas (Operations)

Enclosures (3)
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from ewisheruwe, and the fact that many of the assets in the Trust Funds are in (be form of Certificaves of
deposit in S&L"s. What is the best way to minimize refiance on CT¥s within the investment instruments
authonzed by Congress? How will liquidity demandsz on portfolios be handled without sacrificing yields?
These are issues on which we are all concemrating. ’

= INVESTMENT STRUCTURE

]
The BLA, working along with Secunty Pacific, has developed an investmen| siructure for managing the
Tribal Trust Manies which provides an oppottunity for attractive retums along with the flexibility in

ting tribal obligatinns. The inwve structure will wilize 1hree portfohios, each holding
1s with diff maturities. Each portiolio is expected, under andinary market conditions, to

produce a different retum. When investing in fised income securities, the longer the maturity - the higher
return. Therefore, we would expect thal the ponrfulio holding the longer matunities would return the
highest return over a full market cycle

The three portfolios will have the following investmen structure: The Short-Term Portfolio will purchase
wcunties with matuntyes ranging from several days out1o @ maximum maturity of 375 days. A porton of
the portfolio will be invesied in very short-term investments so that on any given day. cash will always be
there to meet any withdraw requust ar transfers, This “liquidiy” pottion of the portfotio will be adjusted
to assure that whenevet any mibe needs money, it will al ways be available. The poniolio is designied fo be
used for money which iseither expected 10 be used in the next 12 months, ot where the timing of the needs
for Ibe money 1s unknown. We expect that the Short-Term Pottfolio will be Lhe largest of the three.

The Intermediate-Term Portfolio will invest i securities Lhat have maturities as long as 10 years The
maturifies will be selected sothat there ane some investments that will be maturing on a regular basis The
exacl maturily structure will be determined by the projecied inflows and oulflows, and by where the BLA
and Security Pacific believes the most aitractive maturiy ared 15 o buy. Both of these condihons will
change as the market and the projects change. The portfalio 1s intended 0 be used by the tnbes for
investing of monies which are not expected to be needed for at leasi one year, of longer, For example, if a
tribe’s financial plan had a prowect that was nol expected 1o starl for 1hree years, thos is the portfolio to
which those monies would be allocated. In order toproteciother participants in the portfolio, lhere will be
some withdraw /transfer restrictions. They are as follows: A tribe may withdraw up to 100% of its
available balance, not to exceed $1 rullion, per month  &sn the Sheni-Term Portfolio, a portion of the
Intermediate-Term Porifolio will be invesked in very short-1erm investments in order o meet any
authorized withdraw requests or earnimgs transiers that meet Ihe resirichons staled above. The
[niermediate-Term Portfolio is expected to wield More than the Short-Teren Partfotio.

The Long:Term Partfolio can mvest in matunues out 10 30 years. However, the investment struclure will
have malurities at varying lengihs to provide periodic maturities for liquidity needs. In addition, a
porhon of the portfolio wilt be invesicd in very short-term securities to meet withdraw /transfer requests.
Like the Intermcdiate-Term Porifolic, the Long-Term Porifolio will have wilbdraw restrictions to
prolect other participanis in the porifoho as follows: A tribe may withdraw up 0 5% of its available
balance, not to exceed $100,000, per month. The expected return of this portfolio should be higher than
either the Intermediate or Shorl-Term Portfokios.
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All seeuntwes o bw putihased inany of the portfoles will be dwctabed by the BLA, as suthonzed by U
Trust Investmend Funds Statie, 25 USC 1624 In genceal, twse comsist of US. Government and U 5.
Covernmenl Agency Secunhics, and other secuntics hat have been speailcally approved fur use by the
BiA. Ths includes CO7sol banks and S&L's but gaiven the current statos of the S&L's the BLA intends 10
de-emphasize the use of CD's. The va of throe scparate pordolies has boen purposciully structured in
order to provide the opporiunity 10 g Mapher e 5 yorstiil v [lesabiliry for the tnbes
The verw structare wall require somwe sdvanced planming of your expected money Inflows and sutflows
10 gel the most benetits Irom the program.

& TODAYS MARKET
AR ——

By now you've probably all heard scmcthung or other about the Federal Government’s “1hrife bailoul
plan * The bitl, designed 1o resclve the country's savings and loan problems, was passed by Congresson
Friday evening, Augus 4, 1989, 11's a 1000 page docurnent which those in the know say “will change 1he
Tnancial services industry forever” and represents “ihe most dramatic change since the 3Fs ~ Chyviously
it is full of sweeping refarme, new Tules and regulations, tghler financial requirerwents and more
sEtrngent reporing. The ultimate cost, to the tanpayer of course, s estimared to be prohibitiye atbest.
And this may notonby be 1htax dollars, but also possibly i termeof lasd motigage outers, depressed real
estale markets and dimimshed returns on savings.

What impact will 1t have on the Tribai Trust investment program? Not much, inand of itself. We believe
interest rades have already slarted 10 decline of their own accord sinee peaking incarly Apnil 1989 The
prime rate has dropped in two increments from 11.50% 10 10.50%, and the Federal Reserve Board has
foosened the reins a bit 1o cnsure that we don’t dive into a recession. The premium rates offered by some
of the weaker S&L"s wilk obviously disappear as those institutions are taken over. Fortunately weare not
overly dependent on that pant ol the marketplace. Presently only 35 of the 455 institukions i which the
Bl A has deposits arc flagged as not ing the BLA mini networth L0 assetratio requirement. LEthe
Bl A approach works correctly, all of the CIY s in those institutions will have matured by the time thoy are
closed, sobd, merged or infused. bn addition, however, the BLA does have a sizable commitment to the
Federat Home Loan Bank, Dallas “As Agent” program which is specifically designed to provide funds to
the less healthy S&L's under their jurisdiction. Undor the terms of the agreement with BlA, FHLE
personmel act as the BIA’S agent al any proceedings, thus minimizing the papeework roqui revnents and
significantly speeding up the process. Undoubiedly, that program will shorly be phased out of the
FHLB's bag of remedies and many ol the dollars the BIA has on deposit there will be coming back
prematurely. As a matter of fact, since the rescuc plan has gone into effect, 1he B1A has cxperiencod only
four S&lL closures; all have been from the “As Agent” peogram. Deposits averaged $1,000,000 per
institution and the BiA received interest past the dave of closure, up e the date of return.

Angther reason we don’t think the BlA program wilk be traurmatized by the bailout program is because
the BlA will be bailing out themselves. In other words, in transilioning to operations under the Security
Pacific National Bank contract, the BLA will be phasing ow of their current omphasis on CD's and
increasing the commutment to U5, Treasury and Covernment agency secuntics, As we soe it, the
weakening of the S&L indusiry and the advent of the Financial Trust Services Contract will dovetail
nicely.
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B GETTING ASSISTANCE
= ]

A first deaft of the Triba! Trust Fund Allocation Plan, incorporating the information obtained from the

completed Tribal Cash Planning Questi ires, will be furnished o each Aree investment
Coordi . Each Coordi will be asked 1o review and verify the information contained therein
with the finished product 10 be 3en: 1 each tribe for further review and information. These doc

will be umxd a3 the basis 10 allocate Tribal Trust Funds o the Shon-Term, Intermediate and Long-Term
Portfolios o be established under the Security Pacific Bank Contract. Any questions or sdditional
indormation can be directed © the Division of Trusi Funds Menagervert, Albuguerque, New Mexico,
Atsenion: Loren ], Farmer, (505) 765-2975.
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TRIBAL TRUST

A Publication on the B1A/Security Pacdfic Bank Financial Trust Services Contraci

w ABOUT THIS NEWSLETTER

L ]
Tts novw appreoaimatcly ome vear since Securniry Tacific was awanded the contract trom the BIA t provide
Financial Trust Services to support the BEA moabs desiee for improved management of almost $2 Bilhonin
assets for Tnbes, Individual Indians and others As part of 1he communicauion process supporting this
propct we will be publishing anvegoing newsletter of which thisis the firsi issue. We hope this newsietter
will provide answers, clanficanion and informabion of interest 19 you as tribal asset awowrs, We welcomne
your inpul as 1o possible wopics for future 1s5ues

® PROJECT UPDATE
L _ _ ]

This project is an extremely comples undertaking. What we are in essence doing i3 bullding a banking
institution - a Trost Company - for an entity which happens 10 be a govemment agency, with all the
political and admunisirat ve elemenls of a government agency. This new “bank” will have assets of almpst
$2 Billion under management, from which approsanately 30000 sccountholders will demand both
safety of money and a tuph rate of returm, and access 1o their accounts irom a network of over 100 offices -
many of which are remotely weated. These offices must all be connecied 10 a ceniral database which
maintans the cntical information on each account, and eachoffice must be on-line 1o Lhe system so thal

an accountholder standing in an oifice may find out the status ot
his or her accoun) nght away. The people wha stalf this network
ol oltices must be trained 10 use a new systemn, and trainad to the
extenl that errors are minimized and ihe system works as
efficiently asif it truly were a trust company in the private sector.

IN THIS ISSUE
N

B PROJECT UTDATE

Secunly Paafic Bank was awarded the contract inthe fall of 1988,

Building a Trust Company

® INVESTMENT STRUCTURE

Focusing in om the Three invesiment
Alternatives

8 TORAYS MARKET
The impact of lhe Saving & Loan
Ingustry’s Problems

® GETTING ASSISTANCE

S0, why aren’l we “live” ioday? Aside [rom the techenical
complexities involved, there 1sanother 1ssuc. The language in the
faw which appropriated the moncy for the contraci has been
interpreted 1o preclude the ransfor of assels to Security Pacific
thas fiscal year. We are in hope that the conferees meeting on the
new {nterior appropriation for FY1990 will allow us 10 go
forward. Inthe meantime, we are continging ta lest the new Trusy
Fund Management System.

The selection of Security Pacific is timely given the uncertainty
surrounding the recent Thrift “bail-out™ legislation, with the
creation of the Resolution Trust Corpotation, departure of FSLIC

Thus report 15 prepared by Securtty Pacific Mational Bank urder its Firancial Trust Sertrices coniract unih the Buresw of Indian Affairs. The moterial
contapned herera is obtainad from sources belirved io be relible. Comtments should be dizectad to Michae! Barrelt, Firsi Viee President, (202} 682-0350.



L1 11 aunr
sT aunr
‘d°dl ON
81 Aew

10edul

L1 aunrp
L1 Unr

& “dag *FF aynr

‘117 Aq papuodsay

ST Atnr
Z1 auar

07 Ary

o1 Aey
8t Aey
8l Aew
BT Aew
et Aew
ot Aew
81 APN
BT Awn
BT Aey

0T Aey

t2
1T AInr @1 aunr
0T aunr

A
NIV

891 q38

¥T Bunf ¥t Aew 901IPD URG
eMtd "Y 11PS
tnbel PhOSPgQ
*T BUnrl vl Aew T7am0odoM 14

J3ATY RITD

¥1 aunf vr Arl uTyYDy NV

¥ aunfp vt Aew weypo. o ououolL

¥T Bunf vt Aen rdoy
urPYoand

1 aunr ¥1 APy yrdooon

7 aunfl y1 fem ayoedy "uUlW S1TUM
AoTO)) URIPUI 9TTIM
purd YI0d UINDS

puPH oy1a

pueg yirlunON 3[11PQ
AROR- DL

2Inred auoysoysg
31nYson

Auoyon Ary

¥1 ounr ayousousg 131 emyond

¥T Aol
aaeloy 1104

IIATH OpRIOTOD
rAdnUaNayD

Ty aaTal

¥T ounf I Aen

FIVO I35V T~ FIva
NOLLVLIINSHOD DNLII1Hd

dA10AFHDS NCLLVLTINSNOD gNNd

Uordauy uayy

PIRITITH Tanmeg

JoWOH 3Ijuaqg
Iaqied Fawer

nynyeods udry

anbrIuoMW X1T184

Aatperg 173ssny

819qqLL UPAR1S

UOBUAH "7°D

INFINSINTRIINS

LSNHEL

so[ie) ueg

IBALH 1TRG

PlTd
obeded

rdoH

eant 14

ayoedy 14

PprABN UIajmeqn

I2a1y OPRIOTIO) XINIAOHJ

TONF5w aav



231

PUAI IV

PUINIY

puUalIy

PUdL IV

puainy

o1 auny
£r Arnr
$Z Ainp
aunp
aunr

aunr
aungp

w o hD

10N PIO
8 aunr
108 pTa
8 aunp
e aunyg
# aunr
| aunr
8 aunr
oN PTO
# aunp
10N PT]

Ot aunrl
A7 aunr

g7 Aewt
07 Aewt
A7 AP
07 AeM
IoN PTQ

awva
IENLOY

ayordy o1aTrlSoy
orqang runbeq
ayoedy e17TIEDIC
el Jo ainted
rdeop

sebap sen

ainted qeqley

PQuo K
ainted voibulIak

AuoTod POODMAULLM

20USEM
?INTRG QN IINTEM

2InTEd 2¥E'T 1 IMWNS

ayJeds-ouay

Anteg AP pIMeIAg

¥o01aA07

sUOYsSOUS H»INTRd UolTrd

61 aunr a1 Aey
&1 aunp 61 Aen
&1 aung 6T APl
¥1 aunr §T Aey
i aunp ¥T Ary
$1 aunr ¥ Aey
¥l aunp §1 APH
Aiva TEDUVL Fiva

NOTLYLTISKROD ONTlATHE

11TMIagIN 12

ARInO % yeIUIn
Aayrepa TINYS

11099a1d-tedeary
aysedy-1edeae)
ayoerdy oluvol
tedrienH
1ednseavH

(3YFaralL

I3¥TRM 1Iaqo¥
apadT ITueL

[IbIp TAIIAYS

XOOTIM 23]

Ia2UnH 115q0Y

Iayeqg Allagd

IATTIaN ebhiIcan

INIANIINTHERAS

CEESERT-E
eunben

erLLIRITS  CHADATY

sd 2In1Pg 'S

PPRAIN "M

HOUPy UOIXNIL

AONZSY vauv



232

Atar
Arnpr
Atar
Ainr
Arar
Arar
Atar
Arar
Arar

+7 aunp
» aunr
7 aunr
4 aunp
TET APN
g1 Aew
LY Aen
‘ET APW
‘£1 APW
‘ET Arw
‘el APW
TET Aew
‘el Aew
97 APN
Az Aew
LZ Aew
LT Aew
LT AeW
BRZ APN
8z AvN
9z Aew
g’

1¥NLOY

6T aunr 67 Arw ol raeN

61 aunr 61 APH ofqand tunzg

&1 aunr 61 AeW 210 UIPILOOW BIN

&1 aunpy &1 APN ainf uIayInos
ojqang P17
obUTwoq oluPg
o1qand PUY PIUPS
orqand adilaj uesg
o{qand eTpPUES
orqand zawar
oldqand Pi1afsal
orqand Ti1IYa0d

61 aunr oTqand swWody¥

61 Arn

61 aunr &1 ArW pueg oleAPy-yewWEd
orqang anbngsal
olqand Sor]

o[qand PIR[) ejUeg
OTIqond uPOAl UG
Q3uc3apTl Ues
orqang anbeolod
01qaNd S1INOId

61 Auar o1qand aqueeN

6T Aep

ALWd IASNYL CRiva
NOLLYLTIASNOD DNIJFTYE

{syaarat

Jaqied uUOE|TM

Ael1n uyor
ATIB1S DPOURIING

[IPAPION UOITY

fADIUON NES

SueAld PIPUDTH

g8J13mod JIuaH

INAANAINTHEL S

012311 eIV OrYAYN

Tuaz
31N TUIN BIN

ain 'S

sarqand °S

ol eARPN-yeuEY

80Tqand N

AONIG auv



233

97 auap 1IN0SSIH )0 X04 § 2§

pPuUa11lyYy 10N PIC Wo1PAE 104 STIIRT]
91 aunp gesuey 3O oodexdiy
91 aunp 17 aunp 12 Aen SesueN Jo EMO] rAooy Abbagd uolIoH
&1 aungp 1z aunrp 12 APl oyedeiy-auuaidayy eltady ssEer (1 =11TcTe
91 aunr LSRATER ]
97 aunr emotLy
91 aunr ayoedy TILS ‘14
97 aunp aleme1ad
97 aunr AYIUEWOD
91 aump oBpED
9] aunp iz aunr 1z Aew ayoedy neavosuag ydren ONIPPRUY ONYWIYNY
§Z aunr uoyYsoys
0z Junrp 0z Aen aoyedely UosSTTIV PLIARC IIATH pPUlM
g auar nz aunr o7 AR 331D emaddiyn STARO YlaUuuay a,A08 Ayoou
ZZ aunr 02 aunp 0z Aen auulddayp N neazasd wyor suuadayn 'N
zz sunr 0Z aunr 0z APl Noad ‘14 UENIIIYM T IUUS] ¥oad "4
9z aunr 0z aunrp 0z Aen deuxtad '14 PITIAIS1ILIIN WES deuyted 34
puodsay 10N BIQ 0z asunr 0z Aen MOTH IS ‘UPTON 199UTT mOID
ZZ aunp 0z auar 0z AeN RIAFRELAE:S ddn weriimMm 128)30e1d SHONITTIA
2LV FING 1T58WT avd TSYAUTET INAONELNTHAd IONIDY wauy

TYNLOY NOTLYLINSROD ONI14ETHd



9 auar 1Z aunp 12 AvH "BINQ FO aA[oulwag 1aupoog abloan PAOAIM

zz Anr Tz auar 12 Aew ‘RO JO Mel0O4D aled [1eD Awoer edryIted
L1 aunr Uemo01aa% paltun .
L1 3uar [z auar 1z Aen ELAO JO aa0layd FFJITURIM sTUUAg yenbatyer
[ aunr 2110PueiM
1 aunp ebndes-voauag
[ aunpr medend
® 1 aunp 110384
PU211y 19N P14 eAel 10
1 aung “ETHO JO 20pOy
1 aunp Twetls
PU31I¥ ION PG {Z aunr 12 Aew 23UMEYS ul215e] 10TAEN N2EB[ 1ae Ty
. 61 aunr 1z auhr 12 Aed abeag alewaoyg Yoer abeao
91 aunp umojg coooqyldotul
PUAIIY ION PICG umol aabatery
mm PU311¥ 10N PIJ ‘ui 3yiesgend-eweqre(y
91 SuUnp 1z aunr 12 Aeyl "PIN0 Jo XARID uoagq1o Awwrir aabhwyo
61 9URp tz auap 12 Aeq "eIWD 3O MEIRUAITYD Butumoig auey 310MPIY AADONSNAW
Z1 aunr ‘ery0 jo xo4 3 deg
Pua) Y IO0N PIg Twoleme 1104 SuazlIid
PUa3l1¥ 10N PIa ‘e(y0 Jo oodeyory
PUS11I¥ ION PIQ PEOUYFIYO jO €mo[
Z1 aunr 1z aunp 1z Aew FAIYMPUG 221UITAY laytem 200 Aaumeyg
07 aunr emeyuog
o1 sunr r3UOY
pPua11¥ 10N PIO BIIRCESIH-I0L(
a1 sunp aRN
o1 aunr iz auap 12 APN aoumed uebue] erinr paumed
aLva alva 1I3savy alva (sTaaiaul INFGNZINITAdNS ADNADY vauv

ALY NOLL¥YLIINSNGD DNIAZ1NE



& dunr
10edu] 4L oN
3oedw) 474 ON
oedup " J4°q oN
oedu) 4L ON
10edmt "d°L ON
oeduy " J°L ON
1oeduy 4L ON

61 Iunl
61 sunf
L1 aunf
PU311¥ 1ON Pld
SZ aunr
puodsay 190N PId
1oedul "J°L oN
111 Ag papuodsay
puodsay 10N prd
woeduy 4L ON
puodsayg 19N PiQ
puodsay 1ON PYG
pucdsayg ION PYd
21%d
TNLOY

1Z aung

12 sunf

{z aung

{Z aunp

1z aunr

ALWd I356vL
NOLLYLINSHOD ONIdatdg

1z Aem

Iz A®H

1z AeN

1z Aem

efd JO IOUTENG

e103€090]

fORUSS epURmRUCY
xmeyon w1bey - 131S
vdauas

evbepuoug

RIGL MaN JO epiauQ
ebnied

IXoT1g-E21U0L

21 IRYBNOD

melooyd 144158198ty
LCELLRREL b

saxo1sy) uJiarseg

%*981D Ydieogd
beourduey pesH Aed
1028qousg
Apponbruessed
3lesupebues IeN
PPANSODOIH

jonbag iexonjueyseR

1z Aewt pued 18a91TeN uolInoH

iiva THaged

IYooye] pILIVH

1TYM Ues]

uusg 31840y

ned INqr IR

2TOUINRS

04 ¥I10f MAN

REIDIOND

PANO TN

S01JI0 v8IVY NUALSYE
FTORTHY i 4]



&

PU211¥ 10N PYA
&Z sunp *zz Aep
62 aunr ‘2z Aew
&7 aunp 'zz Ael
6Z aunr "zz Aew

pua311y 10N PIJ

ZZ Aey
pPuUallv¥ 1oN pla
loeddy "4°1 oN

PU311¥ ION PIA

PU311¥ 10N PIq

Zz Aem

6z 'I1 sunr

*331 A9 papugdsasy
pucodsay 1oN P1Q

pucdsay 10N PI]Q
puodsay loN P14
puodssy 10N pPtd

pucdsay 1oN pla
Z Ainr

61 aunp
ag sunp

TEING
TENLOV

1tbeys Jaddp
direnl
Y2IWOUINS
yswenbng
ysiwenberyris
3111 1INg-yNeg

dnrteAnd

Aqurs 1304

HOPSNHOON

Attenbsin

I00UsITYONMN

L2 sunr tz Aep Twen?g

LT sunr LT Aww erTlIeNn

supyodg

LT eungr Lz Aem fadsyrey

3d233d ZaN

TRUBICON

L2 aunr Lz AeN FAITY. 4 Ind0D

TUoOYsoUsS U3S198MYIION

{Z sunr Lz Aewt 11®H "4

Lz aung Lz Aent TeuajooN 9 Ustles

{Z sunr LT Avn ST1IALGD
TIVT Lacuavl AL TeTEAINL

NOTLYLINSNOD ONIJAT86

HORIG WPLTTINM

[PAOPUEG WRFTITTIM

ACTIITUM T9RYD M

uouue) uopiohH

vosdwoy] sueng
Aqgeqg genip
siavq abiosn

INGONTINTYYNS

punog jabng

eI IvNn

sueyodg

oY¥PI N

TIeH "3d
pesyierd
STITATIOD ONY1LEOd

KON VI



1ordul
100dm)

Pua1ly
Pudsl1ly

oz wunr
62 Iunr
4L ON

“d°L ON

1N PIJ
10N p1d
01 aunr
01 unp
11 sunr
11 sunr
I1 dunr
11 aunr
Q1 aunr

PU911¥Y 10N Pla

ST

pueodgayd
1oedm

oz Larp
‘21 sunr

10N pla
“4°L oN
g[ dunr

FJINa
INALOV

tz sunr

L2 aunr
L2 aunp

L{Z aunr

L2 sunr

FIVG 1A08W1
NOTLVLINSNOD

Z19(1s
N@3ID MOD
apuoy Spueln
meIsSnis 9
2 Aew enbdun IamO7 ‘300D

puers! dixwnbsg
YstwoNoNS

I8 1RMIROYS
Taseind

210D IUD

yeyen

eUATE Iamon
Me[TEID UmOlIFBMEr

qoH

L2 Aey arreyeyd

Lz Aem e[1eNP 19N

L2 Kem emwiyeh

Jinged-suing

qieweTy

L2 Aen gburids mien
TR T § Tsyadrdl

ONTJT 18

111M uos [N 219718

opeuopT el Aey Pinsuyuad d1dud(p

epade Iy AIUay sd wT11NeT19H

Aau1o weItH ENINPL

ysedoy pieulag abyt1dg wmiem
1dddns TONaoV

vaay



BI aunr

6 Alnp
81 aunr

81 aunr

6 Atngp

& Ainr

81 aunr
BT aunpgp

6 Arng

& Arnr

TENLOY

STIIARTOULd
suniedtd

3104 YiloN
UMD 13IOON
umOII [pPIN
Is3ssyoucH
INO YO0

Wuld auoq
LR T ULSY LS
etysey
uosyoer
puerdoy
BUCISPUTID
ATITAUBGID
eoURpUAdBpPU] ‘34
Tiempia “34
#9114103ug
watrd
eysequiL/Aaties Yiesd
y@e1D Aag
BUTIACD

At ep o3040)
oTaA0D

esniod
sbutads prod
STePIIAOCTD
youey ueydIYD
BTTTAIRPSD
23121A vusng
330debprag
doysig

Aatrep G19
Apues 614
suid 618
Nea1d Alzeq
sexnity

AR Iep 333304

TORTIL

Lz aunr Lz Aew

diva 130 TEiNg
NOTIVLIINSNOD ONIJdINg

YITES [SRUDIN
INEINIINTUEIaS

“FITED Texiued “OINBOVS
TONTY Vauy



£tz aung

‘papuaiye Adyabe
3143 #o13 sdnoab
1¢qT13 OU Inq
9T JuUnf PI3H

6z aunr’oc Aew

6 Ainf

0f JUnr

g1 Iunyp

41 aunf

alva
¥RLOY

o1

Lz eunr Lz Aew

Ltz aung tz Aen

ajustied enby

13ATY 31d
PEPTUTIL
Fintd afqel
J3ATH YITHS
31T TAIZUYON
utybraay
burppag
Aatrea ziiead
yolIni

¥2210 A1awodluow
wniey

Kayrea edooy
Agrrea ¥i13
aye1 anig
ucobel big
puag brg

{apoge 1P wol13 "8d81

poyeubroop) paeog Alost

ai1vo MYl aLva
HOILYLINSHOD ON1daATdd

Apw Aopaby wo 1TR11uU3d)
2I0TFd RITPAD NN 03N
aye1 1addp

FURNTONL

13ATYH 2I0L

utleIunow aTqel
ITILAURING

gburidg arbuiyg
Aal1eA poomloyg

esod ejueg

Assuny

SUILTILD uosuIqgoyd
Aaryies poompay

(S)3e18L

Aauey 113d

6318QI3A0 AT0IRN

i

ANIININIdNE

sHuT1dg wWivd

BLUEIOJITIED N

AONAD



240

PUI 1Y

pually

PUs 1%

PUBIIY

11

10N P1Q
11 2unr

10N PIQ
Er aunr

19N PTqd
11 aunp

z ¥ &£

16N PId

a1¥d
TENLOY

se(#»1A

Swifd auTN-AluamL
ZAULlIeW-32170L
uenaig

eqoqos

[agqess elueg
ehueyoad

ered

spuels egsau
gal0hon s01
uoauty

Z3UL ejueg

pued euewoy
250y ejueg
runed

Tenbseg ueg
abuoclon

[anuey ues
elTURZUPM

e1504 B1

efror e1

[nwe

1iwso) ¥ efeug
adtededn)d
odue)

eIfInyeD
uozeqe)

PUQIRY

Lz aunr LZ Aem aurisnbny

aL¥d LI5uvL aLv¥a [ FEREA

NO[LYLINSNOD ONIJATHd

11am0g wol

INZANZLNT HA4NE

BIUIOFITED 'S

AONIOY



241

£z aunrp gz suarp 8z Aew

XnOYS uoyueg 1310MUT193Q ueq uoIyUeg
B aunp eYeNO
91 sunp obeqauuly .
1 aunr gz aunr 62 Aew xnols Isiueg 1auailum uod obeqouuyy
L1'g aunp g2 aunr ez Aew utelunoW 27110 SIITEM BIURIISL "ulw 31110l
L1 aunp gz aunr ez A®W  X0OIS yood Guypurig 35012 4qqed Aoy Buypueag
L1'z aunp a8z unr az Aew usladyem-uol1assis sauor elod uQl1ISILS
z Linrte1°g sunr az aunr 8z Kew xXnots prgesoy pPreungow uewiMm pngasoy
ol Aynr*¢y sungp a2z aunr 8z Aew xnots eyetho SYURQGITES AYIW abpty sutrg
gz aunp a2z Aey Xnots 21ni1d Ismon 13171 uTMpa ainig 189m0
92 ‘i1 Iunp gz suafp Bz Aew Xnots aye] 311A8Q uefioW preusd uailiol 14
£EZ LT @aunr Bz aunf 82 ARM ployiliag 14 bueds ozuoly PIoyx13d "14
OF "¢l aunp gz aunr 8z AW nols ¥32310 aclD louuoed, G 081 ¥3981D A01D
8 Agar’¢y adnr #Z aunr 82 AeW X015 19ATY aduekayd JAINTIONW I128a0y 13A%d suuskeyy

L1 adunp ‘d°S 'usIpIeqy 'dowmliTRyD Teqtll RRI1Y (1€ J0oJ SHdIJotld (f1auld 19339110 e3ly¥y NIAQHIAV

18a00 butry

BYSEIRUN s3gd @8R4
uyoed pues 1¥8Joyad
INSTOYNEIN eY1Y
uoobe] uog o uRlInyy

-Jugdatag 9 Ainp

199qI1L 1NS1Y
“Jucoatarl 9 Alar

pueTar JJoriqiid uelinaly

*JuodeIar 9 Aiar L2 Aunr Ll AenN epielH % 116utilL Jjoyuelisatl ayer 19322110 Paily Nnvasknr
i TIvd TA59WE T AIvd TSTHETHL INAANAINI9adns IONEOW Vany

TYLIY NOTLIVLIASNOD ONIJ3THE

A



242

ot aung gz aunpr BZ Aew Xo4 3 oesg
puodssg 0N plg gz aunfg 8z Aew emaddyd axeT pay
zl aunp xnois 1addp
£2 aunp aadoyeys
t sunrp pue[2] aritely
St auap gz aunp Az Aew XNois Iamoq
st Aparp yiled a1vyM
Lt Aronr aye7] 118N
1 Arer soeq 3{TINW
91 Arnr ayeq yoaan
L1 Arap sbejiog puels
L1 Atap orT np puod
91 Afap BZ aunyg BRI Aenw remaddiy) ejosSauuiW
o1 sunp emaddiyn avlew 'alg 1(neg
at auar emaddtyy meurheg
Z1 aunp Ard meuaamay
41 suny al[1AyRPULRY
&1 auap asiasel] puelpn
1t auag 8z aunr 8z Aew STIIN Aeg
016 aunp gz aunp 8z Aew EETRLLIET
£z auap ofiegauutm UISUODSIM
£1 Aunr Aaasuny-abprigyonig
ZZ auag X1e1D 1%
g1 auar emaddiyDs unboeyes
ol auag 33110 pRY
¥Z aung epiaug
5[ auorp NeaguWerd np oeq
puodsay 10N pia §3[ (1810 2311no] oeq
91 aunp Molemelnd AlUunoD 159104
Y aunp g7 aunp BZ Aen JIaATM peg
aiva AL¥d 1FOHYL . ALY] [EF LTI
T¥ALOY NOTLYLTASNOD ONIJA3149

3

uofauad souwer

21104iew Xay

¥00pInW UeJ

yaylwy zxaboy

277001d HIATY

UTIOW SaWES .

LNIAGNELNTEIdNS

04 Xod % oS

sye pay

XNOTS e1053UUIKW

e108IUUIK

uebTySIW

Q1 A3UTUOUIN

S3YET 1F31D S TANNW

ADNA5Y UL



243

United States Department of the Interior

OFFICE OF THE SECRETARY
WASHINGTON, D.C. 20240

Honorable Robert . Byrd . Fen g 4087
Chairman, Subcommittee on IRnterior
and Related Agencies
Committee on Appropriations
United States Senate
Washington, DC 20510

Dear Senator Byrd:

A3 a followup to a commitment made with Committes staff at an
August 3 briefing, we have enclosed copies of correspondence
with the following tribal groups subsegquent to the conaultation
seasions conducted this summer on the proposal to procure truat
fund services:

Choctaw Nation ¢f Oklahoma Saginaw Chippewa Indian Tribe

Confederated Tribes of Shii shi Keyah Association
Warm Springs of Allottees

Hopi Tribe S¢uthern Ute Indian Tribe

Havajo Nation Spokane Tribe

Oomaha Tribe of Nebraska Stockbridge—-Munsee Community

Penobscoet Indian Nation United Sioux Tribes of South

Pueblo ¢f San Juan Dakota

Quapaw Tribe ¢f Oklahoma Yakima Indian Nation

Red Cliff Band ¢f Lake
Superior Chippewas

In addition, we will provide separately a question and answer
document vwhich comprises all questions which were submitted in

writing by tribes or agency superintendents on behalf of their
constituent tribes.

Sincerely,
I5] Ross Q. Swimmet,

Assistant Secretary - Indian Affairs

Enclosures (32}

Original also sent to 8idney R. Yates. Appropriations
Subcommittee on Interipr and Related Affairs; Morris X. Udall,
Committee on Interior and Insular Affairs; and Daniel K. Inouys,
Select Committee on Indian Affairs.
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United States Department of the Interior

QOFFICE OF THE SECRETARY
WASHINGTON, D.C. 20240

SEP 11 1y
Mr. Joe Manor 11987
Finance Director, Choctaw

Nation of Oklahoma
Drawer 12190
Durant, Oklahoma 74702-1210

Dear Mr. Manor:

Thank vou for Your letter of July 22 to the Talihina Agency
Superintendent responding to the propoged contract for truet
fund services.

¥ou dtated that the Choctaw Nation does not support this
proposal eince the cost for obtaining these services would be
high and that the tribe may not receive the best rate of return
on investment of their funds.

Contemplated coste for the services needed to upgrade oUr trust
program will be higher during the initial implementation year
than in subsequent vears. There will be some dual coste for
Bureau operations and contract phase-in during Fiscal Year 1908
and additional funds have been requested in the Bureau's FY'88
budqet. After the implementation period, however, we expect the
contract costs, plus remaining Bureau residuval operation costs,
to fot exceed what we are cuUrrently paying for service delivery,
Since the Bureau would c¢ontinue to pay for all ¢osts, the return
of vour assets would not be adversely impacted.

Moreover, because our currcent investment program is basically a
manual operation which reliee primarily on a bidding process for
certificates of deposit in which funds are offered to the
highest bidders, the professional services we are seeking wounld
strengthen that process. Investment analyeis or economic and
market trend capability in considering other eligible government
cecurities of varying maturities with potential higher yields i
not included in today's program. Such expertise is readily
available in the private gector. The addition of professional
poctfolio manaqement services would also offer you more
flexibility in selecting from the proposed short, intermediate
and long-term investment options which would best meet your
investment objectives and liquidity needa. 1n addivion, tribes
and individual Indians will receive more timely and accurate
reports on their funds.
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We are making every effort to consider all tribal concerns in
our endeavor to improve our trust gervices program. 1 hope that
we have responded to your concerns. Thank you for taking the
time to review our proposal and express your views in writing.

sincerely,.
Y- |

... ASGisLant Secretary - Indian Aftairs
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08:42 BUREAU OF INDIAN AFFAIRS, TALIHINA AGENCY

Choctaw Nation of@lgl,abgma*(?fﬁrff‘?

Drawer 1110 - Arsa Code 403 i
Durant, Oklehowa 74702-131 vis iy g7

TALtA CENCY pance oeraameent

July 22, 1987

Mr. Jack Fate, Supsrintendsnt
Puresy of Indian Affaire

P:0. Drawer H

Tallhina, Ok. 74571

Pear Mr. Pate,

The Choctaw Nation hes besn consulted regarding the comtracting for
¥inancial Bervices of Tryst Funds,

The coet f{or thaae eervices will be congiderably high end the Choctaw
Wariop may not receive the best rete of return,

Theratfere, Choctaw Natico doee not support coatractiang for thesa services.
Sincerely,

y\ PN v,

Jos Wanor, Finsnce Director
Choctav Nation of Ok lahome

1M/ om
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United States Department of the Interior

OFFICE OF THE SECRETARY
WASHINGTON, D.C. 20240

DEC .4 1981
Mpr. Zane Jackson .
Thairman, Warm Springs
Tribal Courcil
Warm Sprirngs. Qragon 97761

Dear ¥Mr. Sackson:

Thank you for your letter of July 7 to the Warm Springs Agency
Superintendent comnenting on our proposal for financial trust
=ervices. Please accept our apology for the delay in
responding. Your comments, recommendations and transcript
proceeding will e made part »f the record and considered in
preparing the final proposal.

We will address your concerns and questions in the same order as
rresented in your letter.

First, you requested resjonses or acknowledgnents to all Warm
Springs correspondénce related to this propesal. In a telephone
zonference following your June 18 tribal consultation session,
your tribal attorney itemized theose cutstanding letters for our
reply. Copises of the following letters received and our
responses are enclosed for your reference:

Wars Springs Corrgspondence DOI Responses

Jan z0 letter to Sec. Hodel Feb 17 letter from AS/IA

Feb 13 letter to AS/I Mar 16 letter from AS/IA

HMar 16 letter o AS/TA Mar 27 letter from AS/IA
and Mar 31 transmittal

Mar 2% letter to AS/IA See Jul 21 letter from Sol

May 19 letter to AS/IA Jun 26 letter from BIA

and Jul 21 letter from
Soliciter

Apr 238 letter to BIA Jul 13 letter from BIA

Jul 2 letter to Sec. Hodel See Jul 21 letter from Sol

Second, you expressed your cofcern that this proposal would
result in a 2iminution and er¢sion of the trust responsibility
of the United States. I assure you that the proposal would in
a0 way dininish our responsibility, as trustee, to the tribes
and individuals. The Pureau is seeking professional cash
management, accounting and investrent advisory services that it
critically needs to strengthen its legally mandated
responsibility. Such improvements to our current operations are
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readily available in the marketplace and would result in greater
earnings from cash concentration and quicker investment,
accurate dajly accounting and interest distribution, and
increased ligquidity to¢ tribes and individuals. The Bureau would
continue to direct, monitor and authorize those transactions and
activities performed by any prospective contractor. The
protection ¢f the trust would remain an integral part of the
Bureau's trust responsibility.

Third, you are <oncerned that we may nokt continue to manage the
trust resources and thereby do away with satisfying our c¢ost
chligation with appropriated dollars and withhold the costs from
the trust funds. This is not the c¢ase and would be contrary to
our trust fund management polic¢y. The basic trust
responsibility and rmanagement functions would remain exactly the
same, but the methods to service those functions would be
improved by securing the best services available in the
marketpiace. We axpect the costs for the reguested pervices to
be higher during the initial implementation year than in
subsequent years. There will be some dual coets for Bureau
oparations and contract phase-in during the Fiscal Year 1988;
additional funds have been requested in the Bureau's FY 198§
budget. After the implementation period, however, We expect the
contract costs, plus remaining Bureau residual operation costs,
to not ex<eed what we are currently paving for serwvice

delivery. Since the Bureau would continue to pay for all costs,
the return on tribal assets would not be adversely impacted.

Fourth, we have provided the following responses to your
specific questions on the draft request for proposal (RFP) in
the same numeric<al order as your letter:

1. Question: [With respect to cash c¢ollection and
concentration,]) what is different from what is being
done tow?

Response: Today, the Bureau receives deposits through
a variety of methods, including: (1) over-the-counter
recelpts at the agency: (2) checks mailed to the agesncy
(Note: In a few Jocations, checka are sent directly to
the area office); (3) wire transfers directly to the
Treagury; and (4) transfers from other federal agsncies
such as MMS, BLM, etc. All of these methods would be
improved by the proposed procedures with the exception
of wire transfers. Under the proposed process, most of
the payments now made over-the-counter and those mailed
into the agencies would be sent directly by the payors
to the lockbox bank. Funds would be promptly deposited
and subseguently invested more guickly. Instead of
transfers from federal agencies, we would request that



49

the funds he wirs transferred to the Buresu's
concentretion Tressury account st the financial
insatitution, which would wccelerets the depomit
procass.

Question: Why not c¢onsider regionalizing cesh
collection concentretion?

Response: The collection of Eunde could be
regionalized. Cesh management studies would be
conducted prior to implementation of the lockbox
network to determine the moat efficient collection
point(s) for trust funds. The funds would then be
routed to the contrecting bank for immediate
investment.

Question: Who is really going to manage the
investments and make the final individysl investment
decisions? The RFP, and the explanation by your
pecple, is unclear.

Response: --The Bureau would continue to manage the
investment process under the proposal apd make the
final inveastment decisions. The prospective contractor
wouid notify the Bureau investment managers of the
investment options available Lased on its investwent
and market analysis. The contrsctor would then execute
the instructions received from the Bureau snd record
the transactions in the trust accounts establizhed and
mnaintained on their aystem, which would be available
via an on-line, real-time computer network scross the
Bureay. .

Question: I1f the answer t¢ 3 above is the BIA, then
what will be the time frame for approving individual
investment decisions recommeénded by the financial
institutions?

Response: Approval times could range frowm a few
minutes for decisions to invest in very short-term
securities such as overnight investments to whetever
longer time 1s reguired in considering other longer
term or different securities with varying market
conditiona. We would anticipate, however, that
decisions would be made on a daily basis since cash
receipts occur almost daily a0 that these assets may
irmediately begin earning interest.

Question: Why are custodial services included in this
RFP? How can the U.S, Government, ss trustee, delegete
the holding of trust assets without approval of the
beneficial owner of the trust?



Response: The U.S. Government, as truatee, would not
he delegating the responsibility for the trust assets.
The custodial services described in the RFP are routine
services performed by commercial banks and investment
service organizations for master trust programs. The
contrastor would be required to maintain secure custody
of the accounts and maintain accurate records of the
investment transactions. It would pbe more efficient
for them to handlie the custody of the certificates of
deposit, for example, than it would for us. By
allowing the contractor to handle the mechanical,
routine aspect of the investment program, we would also
be able to provide a better system of internal
controls. The Price Waterhouse report rezommended that
the Bureau segregate the investment manhagéement and
cuatody functions to improve our control
responsibilities, and suggested the cuatody function
could be provided by zommercial banks. In addition,
the funds would be audited by the financial
institution's internal audit staff geveral times during
the year and the Bureau's trust fund accounting staft
each menth. They would als30o be subject to review by
the inspector General and General Accounting Office.

Question: Tribes who currently base annual budgets on
interest earnings wiili be unable to forecast and plan
what in fact their €earnings will be in the pooled funds
and in fact ne identifiable revenue will be available
to tribes except by pulling lump sums from the posled
funds on dates when the withdrawals are permitted.
(Currently on bonds, the tribes can look to interest
payrents, coupons, €tc., for available revenue.)

Responsge: The proposed pooling of tribal trust funds
for portfollo investment would enable profesaional
adviscors to recommend portfolic strategies and mix
options which would produce the greatest returns while
eXposing the funds to the least risk. Portfolio mixes
would diversify the funds among the #ligible types of
securities Wwith varying maturities consistent with the
ohjectives set for each portfolio. Funds would alsc be
allocated proportionately among maturing securities to
meet expected tribal cash withdrewals or the liquidity
requirements of the respective portfolio.

The contracting institution would be required to
provide valuations ¢f the portfolios on a daily basis.
In addition, the institution would project the expscted
earnings for the upcoming months in each new year,
based on current and anticipated market conditions and
the expected returns of the securities which have been
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or would be invested for each pertfolio. Using
expeérienced portfolic managers and their advisory
services, we would continue to be able to assist tribes
with annual budget planning and projection of earnings
for the upcoming year.

Question: Tribes with little knowledge or expertise in
market conditions could very likely suffer losses as a
result of withdrawing funds at a time when the fund
value is down. Even tribes with expertise could lose
monéy with market timing,.

Responge: We plan to provide training and cash
planning assistance to tribes in selecting the
appropriate portfolio{(s), i.e, short, intermedjiate or
long term, based on their investment goals and
liquidity needs. Portfolios would be structured in
such a way that funds would be available to meet tribal
cash withdrawals. Tribal cash requirements would be a
very important factor in determining the term of each
portfolic and its respective investments. In addition,
the average maturity ©f the portfolios would be
shortened or lengthened based on market timing.

guestion: Tribes with knowledge and sxpertise in
market conditions could very easily take advantage of
gains by withdrawing funds based on market conditions.

Response: Timing of disbursemsnts could have a
favorable impact on the earnings of a tribe, and that
is what we hope will happen with the new aystem. We
want you to earn more interest by planning your cash
withdrawals and selecting the appropriate portfolio
tersm, For those tribes that are less experienced, we
expect that through the training seasionas to be
scheduyled prior to and throughout implementatiocn, they
will be better able to select among the proposed
portfolio options and schedule their withdrawals
accordingly to maximize their interest income.

Question: In effect, the pools being considered seam
to be developed with the needs of the BIA in mind, not
the needs of each ipndividual tribe with whom the BIA is
exercising separate and individual trust
respongibility.

Responge: Ah investment manager with a large block of
money to invest has a Jreater opportunity te obtain a
higher rate of return than a manager with large numbers
of small blocks Of money with specific investment



instructions. The proposed investment system would
benefit all tribes. Today. many tribes do not actively
participate in their investment program, except when
they want to make a withdrawal and then discover that
their funds are invested in securities that may nat
rature in time to allow the smooth transition of

funds. Some tribes, however, are actively inveolved
with the investment of their funds and we hope they
would centinue that invelvement in identifying their
future cash planning needs. In arder for the Bureau to
maximize the earning capacity of your trust assets, we
need geood cash flow projection data., which must be
identified by the tribal owners. Under the proposed
system, we would be able to more efficiently meet your
cash planning needs and investment goals, and also meet
our trust responsibility to maximize the interest
earned on your trust dollars. In short, we would be
able to better serve all trust fund account owners with
the proposed systenm.

Question: What will be the standard turnaround time
tor checks, particularly per capita checks? Will the
contract set a standard? Will tribes have ipput into
such standards?

Response: The Bureau now has a turnaround time on per
capita issuvance of checks that i% usually three to four
days. The checks are then mailed to the account holder
or to the relevant agency/area for pickup. Under the
proposal. the data would be electronically transmitted
to the concentration bank for processing and issuance
of the checks. which would then be mailed out on the
same or next day to the account holders.

Section 5.3 of the draft R¥r describes the requirements
for disbursements from trust accounts. We would
wzalcome any suggestions on this section teo provide the
most efficient procedures for accomplishing this
function. Once the contract has been awarded, the
requirenents described in the final RFP would become
the basis for the “standards" for contractor
compliance. As indicated in section 5.3.5.0 of the
draf+ RFP, the contractor would be expected to issue
checks {including per capita checks} daily as requested
by the Bureau.

Questipn: FEach individual tribe is unique and has its
own separate needs which must be met to satisfy the
trust relationship with that tribe, Have there been
any dialogues with tribes about their individual
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needs? Are tribal and individual needs to be
considered in the services to e delivered?

Response: We are making every effort to meet our
obligaticon to provide sound trust fund financial
management to all trust acCtourt owners, large and
small. We want to estabiish, through the
inmplernentation of this propesed coptract, the most
efficient combination of private and Bureau
capapilities. Eacth tribe has been given several
opporvtuhities to comrent on what they would like
inciuded in this effort, beginning in 1986 with letters
notifying all tribes of the Bureau's intention to
address the trust fund management problems and seeking
their comments and then again this year with the
individual tribal consultation sessions which have
generated comments and suggestions from the majority of
tribes. We have proposed positive actioh to the
problems inpvolved with the financial management of
trust funhds and we are curréntly incorporating many of
the recommendations received from tribes and the
private sector intc the final proposal.

Question: It appears to us that a major part of the
current problems have beenh due to inadequately trained
staff in the field and failure to provide relevant
information ¢n a timely basis. Please explain how the
full implementation of the IRMS system will correct
these deficiencies,

)
pu )

Response: The full implementation of the IRMS system
would not solve the problems that the Bureau is
experiencing due to inadequately trained staff, Prior
to the implementation of the proposed system, the
financial institution would assist the Bureau in
training all relevant field personhnel at the agency,
area and central office locations. This training would
reinforce internal control procedures and define
specific lines of authority between agency and area
offices, Procedural manuals would be provided to all
persons receiving this training. This should greatly
improve the Bureau's capabilities related to the lack
of properly traihed individuals.

The full implementation of the IRMS system will help us
address the fajilure to provide relevant information on
a timely basis, Currently, the Bureau is in the final
stages of editing the lease and ownership data in the
IRMS gystem at all agencies. We are also converting
the data base files in the IRMS system to ADABASE

3-912 0 -90 ~9
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format, which will allow us to process data more
efficiently and interface with an IBM system of an
external contractor's system more easily. We expect
this effort to be completed in early 1988. By cleaning
un the data in the IRMS system, and then creating a
more efficient method of handling the data, we expect
to be able to provide the relevant information that you
refer to on a more timely basis.

guestiopn: At what level will on-line access be
available? Area, agency, or tribal location?

Response: On-line access to information for trust
accounts would be available to the area and agency
locations. We also anticipate that an option would be
made available to those tribes desiring on-line access
to their own tribal account balances snd related
trahsaction summary data. Only Bureau area and agency
offices, however, would have access to IIM balance
data. The amsociated costs for tribal access, yet to
be determined in part or in total, would be the
responsibility ¢f the user tribe.

Question: What will become of financial trust
positions for which funding has been removed from the
Indian priority system? Will these positions be
removed unilatera:ly by the Bureau along with direct
contact between the tribes and individual Indians with
someone having direct access to account information?

Response: Under <current operations, many non-financial
program staff devote significant portions of their time
to handling and accounting for trust c¢ollections due to
the lack of modern data systems. The use of contracted
modern systems would enable these staff members to
return their efforts to program duties.

Further, it is unlikely that staff would be laid off am
a result of the praposed <ontract. There will continue
to be a need for staff at each area and agenpcy to
monitor the contract and to continue to provide the
necessary services to their respective Indian
constituents. Every effort will be made to place any
affected employee in other positions available at their
same working stations such as IRMS and realty work for
which there are great staffing needs. In other words,
while fewer Bureau 2xployees will be required
specifically for financial trust activities under the
contract, other activities will reguire additional
employees.
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15, Quegrion: What reports will the tribes and individual
atcount holders receive?

Responseé: Account holders would receive monthly
statements o$f account thaf would present transaction
summaries and beginning and ending balances in their
accounts. These reports would be sent directly to the
tribal and ipndividual Indian money (IIM) account
holders, unless the account holder desires the agency
to receive and heold the reports until they can be
picked up. In addition, we are exploring alternatives
to provide future improvements in tribal reporting. Ais
a result of the contract, we would then be able to
consider the incluaion ¢f optional tribal reports such
as monthly balance sheet and income statement reports.

16, Question: Wilil tribes have any input into the format
and contentsa of those raports?

Response: With respect to report formats. you hay
expect standard formats used for these typesa of reports
and, during the phase-in pericd, reports would be
similar tfte these you receive today, We would welcome
any suggestions you may wish to offer on report format
or content. Pflease keep in mind that cost
effectiveness would be a primary factor in considering
significant variations in standard report formats,

17, Question: Will any reports be forwarded directly to
tribes to avoid unnecesszary dalays in tribal receipt of
needed informationt

Rusponse! In addition to the respective area and
agency. reports would be sent directly to each tribe
uniess they prefer them to be sent to the agency.

Fifth. ¥ou asked to what study did Article 1.0 "Summary" of the
draft RFP in the second sentence ©f the last paragraph refer.
That study refers to the Price Waterhouse report of January
1984; the report summary was provided to you in preparation for
the June consultation meetiong.

Sixth. you requested that answers be provided te you relating teo
questions raised in the June 26, 1987, memorandum from the
Portland Area Director. A copy of our response to this
memorandum will be provided separately.
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Seventh, we share your concern that the Bureau's accounting ia
the most critical area in need of improvement. A major part of
our proposal focuses on obtaining external services which would
assist ¢z in upgrading this function., Using available
state-of-the—-art systems would enable more timely and accurate
accounting data to be presentad to BIA, tribes and individual
Indian participants.

In addition, we are also seekipg cash management services to
irprove these areas in our trust program. Private cash
maragerent services, already used by other federal agencies,
would result in greater earnings to the trust accounts from
disbursement float benefits and by mininizing the delays between
cash receipts and deposits. Those federal agencies using
Treasury's network financial institutions have benefited in
increaaed earnings totally approximately $29 million for the
years 19283 through July '1987. The network currently handles 180
accounts with an annual cash flow of %15 billion for 46 agencies
and saven departments.

Finally, you commented cthat the Bureau's investment performance
record is good and does nct appear to be in need of repeir. I
agree that the Bureau has performed well in this function, and
past assessments from independent studies have 50 acknowledged,
These same studies, however, have also recommended the Bursau
seeak supplementary professional advisory services to continue
and strengthen cur investment responsibilities. Invastment
analysis or economic and market trend capabilicy in considering
other eligible government securities of varying maturities with
potentially higher yields igs not included in today's program.
The addition of professional portfolio management services would
also offer more flexibility in selecting from the proposed
shert, intermediate and long term investment options, These
inveatment services would asgist us in continuing to assure
safety, liguidity and maximum return for your trugt asgets.

In closing., I wish to thank you for taking the time to review
our proposal and providing us your comments. I hope that we
have responded to your concerns and questioens. Your suggestions
are sincerely appreciated and will be used in preparing the
final proposal for improving the quality of rrust fund services.

Sincerely,

. Q=2 i

Assistant Secretary - Indian Affairs

Enclosures

cc: Portland Area Director
Warm Springs Superintendent
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July 7, 1987

Bernard Topash, Superintengent
Warm Springs Agency

Bureau of Indian Affairs

?,0, Box B

Warm Springs, OR 97761

Subject: RFP For Financial Trust Services
Dear Superintendent Topash:

This is the Tribal Council's written response supplementing the
meeting held on June 1B, 1987, concerning the proposed RFP relating to
tribat and individual Indian trust funds, e understand that the
Assistant Secretary for Indlan Affairs will provide a written response
to us on all 1ssues which were ralsed within 30 days of the date the
jssues are received by the Bureay of lndian Affairs.

At the outset, we again must state the grave concerns that we have
concerning tnis whole process, It 15 clear that the decisfon to
procesd was made before any meaningfyl consultation with tribal
leadership and that the implementation is proceeding regardliess of the
concerns that our Tribe has., MWe have many unanswered questions that
we have previously asked, many wunresponded-to requests for
information, and comments that we submttted, such as our letter on the
consultation process of April 28, 1987, that were not even
acknowledged, MWe are extremely disturbed about the course upon which
the Assistant Secretary seems set and, as always, will take whatever
steps we belleve are necessary to protect the interests of ocur people,

Our overriding concern 1s that implementation of this proposal will,
in the long run, resylt in a diminution and ecoston of the trust
responsibiiity of the United States., That trust responsibility 1s
somethning we hold wvery dear. We have received numarous assurances
from the Assistant Secretary and others 1in his administration that
this will not occur, yet there {s no way that can be satd with
assurance., The Assistant Secretary proposes dismantling the entire
Bureau program all at once, and we believe 1t would be very ¢ifficult
to retreat from that position if this experiment should fail, e
believe such a coupse to be reckless and not in the best Interests of
Indian people,
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Our second primary concern fs that, rather than the Bureau continuing
to manage these resources as we believe 1t 1s obligated to do by the
trust responsibtlity, the Assistamt Secretary will see this as a
"subsidy,* and 1t won't be long before he will propose to do away with
satisfying this obligation with appropriated dollars and suggest that
the cost be withheld from the trust funds themselves,

Finally, we have many concerns about the mechanics of this propesal.
We asked a number of questions which the Bureau could not answer and
were told that some of these detajls had not yet been worked out. How
can we evaluate the advisability of a proposal when we do not know
what that proposal contains?

At tribal expense, we had a court reporter keep a4 verbatim transcript
{subject to some minor errors which always occur 1m a transcript) of
the consultation meeting held between you, Mr, James Parris, Mr. John
yale and the Tribal Council and 1ts representatives on June 18, 1937
at Warm Springs., We are providing you & copy of that transcript with
this letter.

We specifically request to have all questions asked at that meeting on
behalf of the Tribe answered and all requests for materials, documents
and information included in the transcript complied with, In
addition, we have further spectfic questions concerning the RFP,

The RFP suggests that cash collection and concentration will occur
from several souwrces: (1) lock-box services, (2) electrenic fund
transfer payments from payor and transfers from 81A and the Treasury,
ard {3) redemption of securities and 1investment earnings by the
financial institution., With regard to the specifics, we ask the
following:

1. what is different from what is being done now?

2. Why not consider regionalizing cash coliection concentration?

With regard to investment management services as described in the RFP,
we ask the following specific questions:

3. Who Is really going to manage the fnvestments and make the final
imdividyal tnvestment decisfaons? The RFP, and the explamation by
your people, is unclear.

4. If the answer to 3 above is the BIA, then what will be the time
frame for approving individual investment decistons recommended by
the financial institutions?
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Bernard Topash, Superintendent
July 7, 1987

%. Why are custodial services Inciuded in this RFP? How can the U.5.
Government, as trustee, delegate the holding of trust assets
without approval of the beneficial owner of the trust?

Since investmants are proposed for pooling, and since time periods
provided in the RFP are extended as to finvestment wmaturities, then
each tribe's interest in each pool will be based on shares. This
means that, based on market conditions at any given date, the tribe's
funds may be down in value. How does the BIA anticipate dealing with
the following potential problems?

6. Tribes who currently base annyal budgets on interest earning will
be unable to forecast and plan what fn fact thelr earnings will be
tnh the pooled funds and In fact no tdemtifiable revenue will be
available to tribes except by pulling lTump sums from the pooled
funds on dates when the withdrawals sre permitted. {(Currently on
bonds, the tribes can 100k to interest payments, coupons, etc.,
for available revenue.)

.

7. Tribes with 11ttle knowledge or expertise 1n market conditions
could very 1lkely suffer losses as & result of withdrawing funds
at a time when the fund value 1s down. Even tribes with expertise
could lose money with market timing,

8. Tribes with knowledge and expertise in market conditfons could
very eastly take advantage of gains by withdrawing funds based on
market condittons.

9, In effect, the pools being considered seem to be developed with

the meeds of the BIA 1n wind, not the meeds of each individual

tribe with whom the RIA is exercising separate and indlvidual
trust responsibitity.

-

With regard to the statement concerning disbursements from trust
accounts that checks will be issued and other forms of disbursements
made only 2s requested or approved by the HIA, we the have the
following specific questions;

10, What will be the standard turnarouwnd time for checks, particularly
per capita checks? WI11 the contract set a standard? Will tribes
have input into such standards?

11. Each individual tribe is unfque and has its own sSeparate needs
which must be wet to satisfy the trust relationship with that
tribe. Have there been any dialogues with tribes about their
fndfvidual needs? Are tribal and 1ndividual needs to be
considered in the services to be delivered?
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We point out that when automating the 1IM accounts, the Bureau
promised the tribes that checkwriting copability would remain at the
agency level, Thereafter, that authority was unilaterally withdrawn
by the Bureau. In the case of our Tribe, 1t forces the Tribe to make
loans to individual members while they await the receipt of checks
mailed from BIA in Portland. Wi11 this problem be compounded by this
RFP?

The RFP suggests that the financial institutfon must compute daily
interest rate factors for each of the trust pools and hold such data
in a program which wmay be accessed on 1{me by the BIA., Since
partictpants will be accounted for on a share basis and the pool will
be valuyed at market on a dally basis, how can interest be computed on
a datly basis?

With regard to the provision of data/systems processing, we have the
following questions:

12. It appears to us that 2 major part of the current problems have
been due to inadequately trained staff in the field and failure to
provide relevant information on a timely basis. Please explain
how the full implementation of the RPMS system will correct these
daficiencies.

With regard to custodial servites and 1M account$, we have the
following specific questions:

13. At what level will on-line access be avallable? Area, agency, or
tribal location? -

14, What will become of financial trust posftions for which funding
has been removed from the Indian priority system? Will these
positions be removed unilaterally by the Bureau along with direct
contact betwean the tribes and individual Indians with someone
having direct access to account information?

With regard to reporting, we have the following questions:

15, wWhat reports will the trfbes and individual account holders
recatve?

16. Will tribes have any input fnto the format and contents of those
reports? .

17. Wil any reports be forwarded directly to tribes to avold
unnecessary delays tn tribal receipt of needed tnformation?
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Bernard Topash, Superintendent
July 7, 1987

The first page of Article 1.0 "Symmary” of the RFP in the second
sentence of the Jast paragraph refers to a “recently completed study."
What study is that?

We recently received copies of the Bureau of Indiarn Affairs Financtal
Memorandym 87-46 dated July 1, 1987 tranrsmitting certain other
documents which raise serious question concerning the legality of this
RFP. Please provide us with answers to the questions raised in the
June 26, 1987 memorandum from the Portland Area Oirector to the
Assistant Secretary - Indian Affairs.

we hoped the Assistant Secretary would follow our recommendations
contained 1n our Jetter of April 28, 1987 to Ms, Betty Wilkinson
concerning this consultation process to allow us further opportunity
to commenrt after we've received responses to these questions., e
again ask that you make that change 1in your procedure and your
schedule.,

We recognize as well as anyone that the Bureau's accounting is a
shambles and a disgrace, MWe do not see any wady in good conscience
how you can transfer all of these operations without first
straightening that out, We also restate our concern that too much is
being done too fast. Prudence would suggest a step-hy-step process of
attacking these problems, with the first step being the proper
accounting of and reconciliation of all accounts, That fs a known
need and has been addressed by numerous studies,

On the other hand, the 8yreau's investment performance record is good
and does not appear to be in need of repair, We recommend that the
Bureau consider an RFP for accounting services only and that it
provide a maaningful consultation process for tribes to participate in
the development of such a proposal,

We look forward to receiving your prompt response.
stasrets, N blT D0 Ao g
"\.t__/

Zare Jackson, Chairman
Warm Springs Tribal Counc{l

Enclosure
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Z:b% United States Department of the Interior

' ?"'“‘ OFFICE OF THE SECRETARY
. WASHINGTON, D.C. 20240
SEP 17 1987

Mz, Wilma L. Himel

Treasurer, Hopi Tribal Council
P.G. Box 122

Oraibi, Arizona 86039

Dear Me. Himel:

Thank you for your July 23 Jletter to the Hopi Agency
Superintendent offering supportive recommendations to the
proposed procurement for financial trust services,

You first recommended that the Hopi Tribe be timely consulted
prior to initiating contract implementation so0 that your tribal
plane for investment may be inc¢luded. Our investment staff
would continue to work with you, throughout all phases of
implementation. to determine your tribal cash requirements and
to provide aggistance in selecting those investment portfolio
options which would best meet your investment objectives and
liquidity needs.

Second, you recommended that your tribe be afforded the
opportunity to develop and enforce its own invectment policy
under the proposed BIA contract to ensure the lowest risk and
highegt rate of return. Tribes now may develop their own
investment policies; this would not change under the proposal.
With respect to those trust funds managed by the Bureag under
the Tndian trust fund statute (25 U.5.C. 161a), it ie the
Bureau's legal regponsibility, as trustee, to approve investment
decisions which would agsure safety. liquidity and maximum
return to the Indian beneficiaries. The professional advisory
services we are seeking would aseist us in making the best
possible decisione. Again., your tribe's cash planning guidance
is important so that we may approve decisions coneistent with
your cash flow and investment goals.

And third, you recommended that the proposed contract have the
capability to provide on-line access to tribes. We anticipate
that an option would be made available to those tribeg desiring
on-line accege to their own tribal account balances and related
transaction summary data. Only Bureau area and agency offices,
however, would have accees to IIM balance data. The agsociated
Ccosts, yet to be determined in part or in total, would be the
responsibility of the user tribe.
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in clocing., 1| wish to thank you for taking the time to review
the pioposal and for providing us your cecommaendations. They
will be used 1n pPreparing our 1i1pal proposal. Your support of
aur endeavor tv improve the quality of trust fund secrvices 1is

Lincerely appreclated.
Brncerely,

{5t Ross ©. Swammel

Ascistant Secretary - Indiang Affalrs
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Alph Secakubu. Bup

Hop1 Agercy

Bureaw 0Ff Indian Aff4.rs
P.0. Box 134

Faams Canyon, Arizona Betald

fean L Signey
AN

Re:  Trust Managenent
Gaar My, Secakuku.

1 have raviewsd I1he materials celating kg toe Trpst laoagengal
contraci. The material provigded 13 By 1nfarmative, glttoagn § diq
n3t find the actusl PFP four the fynds midqerent Servi1Ces.

| 0o have several recommendations anc dest es tvat ! owood bike e
28 implesmented with this new contract argogeal.

1. The Hao: Tribe shoald bHe consulted 17 & tirel, ~giE-
priar o initating  the  AQ9ACyY e Indlecr@atgtiosn. ut the
centract for the Tribes plans oo N estments,

2. The wop: Tribe shoyid D aifarred the rpusctunsts to
devetop e#uforce their own pvestment pulic, @.@a 1f handlea
through  tne BIA t-ust management Contract L & Su B 118 lowes:
rick ang nighest cate of rata-n,

3. The Ceontract for Touxzt 5o 17es should have tles _inali oo,
to crovide on-linkg Access to the Hopy Tribe and all t-ites.

Thark you for this copurtumiby to o Svide Sume  Aaut ta bhie sfameiag
DrOC#ss. If yau have anv guestions, oledse call me at TIa-ghu!,
ertgnsion (73,

Sewera!s,
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United States Department of the Interior

OFFICE OF THE SECRETARY
WASHINGTON, DC. 20040

Oty 7 Fart?

MrL. Peter MacDonald, Sr.
Chairman, Navajo Nation
P.O. Box 308

window Rock, Afizona @651%

Dear Mr. MacDonald:

Thank you for your letter of July 2 fesponding to the proposed
procurement of financial trust services. Please accept our
apology fof the delay in responding. Your coOmments and
fecommendations will he made a patt of the tribal consultation
recotd and cohgidered in preparing our final proposal.

[ wish to first commend the Navajo Natioh on the progress and
achievements made in its investment mapnagement pfogram for tribkal
assets. Your succescful experience offefs much that we and other
tribes might potentially benefit from in using professional
sefvices to improve existing financial management programs.

We Wwill respond first to your eépecific tribal requests and then
address your general compnents and recommendations in the same
ofder as your letter.

Yoy fifst feqUested that all Navajo monies neld in trust by the
Bureau be tranefefred to your tribe for its own investment,
management ahd administration. Ae you knhow. this option is
already available to you. Tribal funds may bhe withdrawn from
tfust status UPOn appropriate authorization by the Bureau, as
Lrustee, in accordahce with statutory and fegulatory

limitations. You afe algo awafe that wheh a tribe exercises this
option, it then asgumes tne investment responsibility and
liability as wWell as the coets forf itg tribal investment program.

With respect to youf fequest that the Bureau also fund the
tribe's coste for its fespective managenent in an amount
comparable to that which would be paid to a contracting
institution for such services, 1 wish to clarify that our
procurement proposal wWould not grant any manageément nofl
decision-making authority functiong to the prospective
institution. Consistent with our legal responsibility, the
contractor would only provide transactional or advisory serfvices
in nature. The Bufeau would continue to direct, monitor and
authorize those trangactions and activities performed by the
contractor. 1f you Wish to suUbmit a proposal under these same
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conditione, within the ecope ol our current proposal and
contracting authorities {(as you suggest), we would be willing to
concider any appropriate services which might be rendered by the
Navajo Nation.

In general, you tirst commented that our draft request for
propeeal (RFP) does not addrese the problems related to
monitoring the Bureau's syYstems in areas such 3e revenue
collection and investment. In CesPonge LO your concerh that
better provisions be included to assure that tribal revenues and
investments are properly and adequately managed, we plan to
incorporate into the tinal RFP definite criteria which would
provide the Bureau mohitoring measures to assure contractar
compliance and quality performance in thegse and other gervice
areds we are seeking to improve.

Second, you recommended that we regionalize our propeogal and have
geveral institutions located in different geographical areas
handle the proposed work. The draft RFP would neot preclude
prospective biddere from submitting such a proposal. A bidder
could join or subcontract with other tinancial institutions in a
recpondent proposal which would best aecet the performance
etatement of work. The principal bidder, however, would have to
meet tne eligibility criteria, i.e., be designated ag a
depository and tisecal agent of the Treasury, have a registered
trugt department with fiduciary responsibility for at least $500
million in assets and have at least $250 million under investment
management. Further consideration would be given to advantages
guch ag cogt effectiveness, ease of monitoring and assurance that
tunctions would not be fractionated.

Third, ¥ou commented that the data requirements of the RFP would
require a significant amount of efforc to convert the data to any
new system and indicated that potential problems may arise during
contract implementation and thereby impact Indian tribes and
their members. You further emphasized that the “comtort factor"
of an uhderstanding of the data converted by the prospective
financial institution ig an important area of concern to the
Indian asset holders.

Ac a result of our request for information to the private gector
in 198%, we found that modern truet financial syetems are
available which have the capability of handling activities
gimilar to our functional neede, and in many cases, handle
account activity and dollar levels far in excess of the Bureau's
trust operations. Such eysteme are already equipped with
corresponding tinancial controle. Our Proposal to utilize
private truét cysteme would minimize the amount of redesign
necessary to our curfent internal systeme. The contracting
institution would be required teo have a compatible
state-of-the-art software system. Or in other words, they would
be able to accept our data in an automated format and enter into
their system.
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o minimize any implementation problems, we are cufrently
redesigning our lntegrated Records Management Sygtem (IRMS)
environment to enable the ctfansfer of IRMS data to an external
syYstem witlh felative ease. IRMS ig made up of four subsystems:
individual Indian monieeg, lease, owner and people. FPor the past
year, the Bureau has made a concerted effort to bring each of the
four subsyetewms on-line with current and accurate daca. The data
is currently available in an automated format. We expect ouf
redesign effort to be completed in December 1987.

You further indicated that the RFP has ho ¢ontingency plan ot
cystem backup in the event the selected institution faile to
pertform. In the [RMS redesignh, the mwoduies would be avallable on
the Bureau's syatem 80 that they may be exerciseed should the need
arige. The financial inetitution and the Burfeau would have a
close working relationship: however, in the event of
non-performance, cohtract cancellation or expiration. the Bureau
would be in a pogition to cafry on ite funcetions in-houge during
the interim.

Fourth, you recommended that the Navajo Nation be represented on
the committee that will select the pfospective financial
institution, Whenh we egtablish the evaluation commiteees, I will
congider your recommendation at that time, Thank you for your
willingneae to participate in the evaluation process.

And finally, you pointed out that the costse relating to this
proposal should not reduce the existing funding for Ilndian tribes
not be deducted from the retufn on their trust fund investments.
We expect the coste for the requested eervices to be higher
during the initial implementation year than in subsequent yeare,
There will be some dual costs for Bureau operations and contract
phase-in during Piscal Year 1988; additional fundg have been
requested in the Bureau's FY'88 budget. After the implementation
pecriod, however, we expect the contract coste, plus remsaining
Bureau residual operation costs, to hot exceed what we are
currently paying for eservice delivery. Since the Bureau would
continue to pay for all coste, the return on tribal assets would
not be adversely impacted.

In closing, I wish to thank you for taking the time to review our
proposal and providing us consetructive commente, Your suppoLtive
tecomnmendations on our propesal to improve the qualicy of truse
fund services is éincerely appreciated.

Sincerely,

15} Ross O Swinnmer

Agsistant Secretary - lndian Affairs
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Mr. Ross Swimmer

Agsistant Secretary of the Interior
U,5, Departmant of Interior

18th and € Street, HN.W,

Washington, D.C, 20040

Dear Mr, Swimmer:

subsequent to consultation with the BIA Nevajo Ares Direcior, the
Navajo MNation hereby responds as requested to the BIA's Request
for Proposal for Financial Trust Services dated Aprili 1987. The
Navajo N3tion's response will not be limited to the Natlon's
concern for investment by the BIA of Havajo Mation Trust Funds,
but will include comments on the overail intent of the BlA's
Proposal with respect for those other Indian Tribes who are not
as fortunate in regards to rescources and expertises as compared
to the Mavajo Mation.

As 2 result of our resources, expertise and existing policy
regarding Investment of Tribal monies, the Navajo Nation believes
the investment of MNavajo Nation Funds held in Trust by the BIA
can be managed and administersd more effectively by the Havajo
Nation than being contracted out to a fimancial institution,
Presentiy, the HNavajo MNation is investing, mansging, and
2dministering Tribal monies in excess of one hundred and fifty
mjllion dollars while simultaneously monitoring other monies
totaling approximately one hundred and twenty five million
dollars that are managed by the BLA and other fiduciary
institutions, The Tribe invests its funds in accordance with
existing Tribal policy, procedures and guidelines regarding
investment of Tribal discretionary monies. The HNation's
Invagtment Policy is quite explicit c¢oncerning the objectives,
preferancaes, statutory constraints and mansgement capacity of
Tribal Funds. Safety of Caplital (Risk), local considerations,
liquidity and return on investment are the primary objectives of
the existing Navajo Nation Investment Policy.
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wswimmer fProposed for Financial Services
rage 2 of 5

AS a result of the Nation's current expertise and
policy/procedures in conjunction with the fact that the Navajo
Nation 1s successfully managing a significant amount of money in
excess of what the BIA is managing of Navajo Trust Funds, please
be advised that the Mavajo Mation respectfulily requests that all
Navajo monies held in Trust by the BlA be immediately transferred
to the Navaja Nation faor investment, management and
administration by the Navajo HNation. The MNation acknowledges
that definitive agreements must be effectuated between the Nation
and the BlA pursuant to the Navajo Nation evidencing comp!iance
with those plans adopted by Congress for the use of land claims
monies. However, in as much that any financial institution the
BIA contracts with subsequent to the Request for Proposal would
also have to provide evidence of compliance, the Navajo Nation
wholeheartedly beiieves that the transfer of MNavajo monies helid
in Trust by the BlA and the subsequent
Investment {Management/Administration of these funds by the Navajo
Nation would not be a violation of the BlA Trust
Responsibilities.

The Navajo Nation's position and request is further strengthened
by the advent of the Assistant Secretary's waiver of the federal
regulations in approving the Nation's request for direct lockbox
services for receipt of all Navajo Oil and Gas Revenues. Once
the lockbox for oil and gas revenues is implemented, the Nation
anticipates requesting for approval from the BIA for similar
sarvice for receipt of all Mavajo Coal and Mineral Revenues., The
lockbox services effectively reduce (1) the amount of revenues
received by the BIA on behalf of the Navajo WNation, (1)} the
number of transactions the BLIA processes for Navajo Trust Funds,
and (3] the amount of Tribal money managed by the BIA,

Since the BIA is willing to contract with a private flinancial
institution to manage Mavajo Funds, it seems more appropriate
for the BlA to fund the Navajo Nation's cost to manage its own
Trust monies in light of its demonstrated experience and
expertise in this area, The Mavajo Nation would, if approval is
granted for the Nation to manage its oOwn monies, provide the
necessary facilities and services to process receipt of IIM funds
and their related disbursements toc members of the Navajo Tribe,
However, the Nation would expec¢t compensation comparable to that
received by a financial institution for these services, By
having the Navajo MNation be responsibie for and manage its own
monies, additional employment of Navajos would result as well as
receiving ancillary services from those institutions where the
Tribe invests these funds.
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KSwimmer/Proposal for Financial Services
Page 3 of 5

The above comments relate specifically to the concern the Navajo
Nation has with respect to the management of Navajo Funds held in
Trust by the BIA. The following comments pertain to the overall
concept contained in the BIA Request for Financial Trust

Services,

As you are aware, the Navajo Nation as well as other Tribes and
states have had continuing problems with the present system of
revenue collection as administered by MM5 and the BIA. These
problems bave also resulted in much difficuity in the monitoring
of BIA Tribal Trust Funds Investment. Much effort is expended in
monitoring and recording the receipt of revenues collected,
invested, etc ... due to {1) the lack of information provided to
the Tribes by MMS and the BIA and (2} the time lag inherent in
the Department of Interiors' systems. The tracking of revenues
received by MMS and the BIA and the resultant investment of these
monies by the BIA has been a constant headache for the Tribes.

Since the Department of Interior's revenue collection system,
deposit to US Treasury Investment Area and actual investment
process do not interface, compounded with the fact there is ne
existing internal balance and contral within the BIA in regards
to these funds, the Tribes are required to expend considerable
Tribal resources, in terms of personnel and money, in an effort
to monltor these areas in order tao ensure Tribal revenues and
investments (as managed by the Department of Interior) are being
properly and adequately managed, Many errors bave been
discovered as a direct result of the monitoring efforts by the
Tribes that would have probably gone uncorrected by MMS5 and the
BlA had it not been for the Tribes' continued monitoring of the
Department of Interior Systems. It does 'not zppear that the
Request for Proposal addresses the aforementioned flaws in your
system,

While the RFP indicates many different types of revenues
collected and disbursements to be made, and in light of the
nunber o¢f Tribes included iin the total pooled fund of
approximately $1.7 billion dollars, it does not appear logical
nor reasonabie for one institution to be delegated the total
responsibility for revenue collection, disbursement, and
investment management for all Indian Tribes! The Navajo Nation
believes a concept of utilizing regional institutions would be
more beneficial to alil Indian Tribes, The Tribes experience
with one institution, the BIA, bhas been detrimental to the
Tribes. Should one institution be awarded this contract, and
should this institution not be located in Indian Country, the
resuitant jobs from this contract would go to non-Indians; thus
the BIA is gnce again not fulfilling its Trust Responsibility in
regards to economic development for Indian Tribes and their
people.
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RSwimmer/{Proposat for Financial Services
Page 4 of 5

By dividing the country into three geographic zones, Western,
Centrat and Eastern, a regional concept could accomplish the
desired result of improved efticiency as outliined in the RFP
while also providing comfort to those Tribes concerned with what
institution their monies are deposited in. in addition, the
regional concept can address the economic development needs
previously mentioned.

The data requirements of this RFP will also require a significant
amount of effort to convert the data to any new system, Data
must not only be converted, but also an understanding of the data
converted and its impact uvpon Indian Tribes is a major factor to
be understood. For many Indian Tribes and their members, these
monies are critical to their everyday existence. To expect one

(1) financial institution to be able to develop the means to
handle these requirements in a timely manner may be creating
major problems and probably will require many years to
successfully impiement, Again, regional financial institutions
wouid tend to reduce the volume and variation of data to be
processed and wunderstood which would result in a more

personalized approach to handiing the information and the
relations with the Indian Tribes. The comfort factor (personal
relationship) is a most critical area for many Indian Tribes and
their members.

The selection process, once the proposals have been received, s
also most critical. The appointed or selected individuals who
will review and analyze the proposals must be knowledgeable in
the exiting systems as well as having a thoerough understanding of
the needs and requirements of Indian Tribes and their members.
It is strongly recommended by the Navajo Nation, and concurred by
the BEiA MNavajo Area Director. that the Navajo MNation be
represented on the committee that will make the selection of the
finmnancial institution(s}) that will assume the responsibility for
processing the day to day operations of the BIA trust funds.

Additionally, the regional concept of wusing more than ofe
financial institution would provide system backup if one of the
institutions selected was not able to perform satisfactorily
pursuant to their contractual obiigation, As  presently
structured, the RFP has NO contingency plan should your selected
financial institution fail to perform,

The cost relating to the conversion and implementation of this
request and the on-going cost of maintaining the investment
operation by an outside finmancial institution must be carefully
considered afong with continuing costs incurred by the BIA. |t
must be so indicated and agreed to by the Department of Interior
and the 1S Congress that the costs relating to these trust fund
responsibilities, whether BIA or others, will not reduce the
existing funding for Indian Tribes, now or in the future,
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RSwimmer /Proposal for Financial Services

Page 5 of 5

Furthermore, any investment fees paid by the BIA to the financial
institution(s) selected will at no time reduce the return on
investments that are due the Indian Tribes, nor wilil this fee be
paid from the pooled funds. .

We, the Navajo Nation appreciate the opportunity to be able to
make our comments on this proposal, We anticipate that our
comments wili be received as constructive criticism, and look

forward to working with your office in whatever capacity, so that
the Indian Tribes can have the best possible investment system.

If you have any questions, please do not hesitate to contact my
office of (602) 871-6353. Thank you.

Sincerely,

Peter MacDon::foz:jj‘Chalrman

Navajo Tribal Council

cc: Wilson Barber, Area Director

Navajo Area Office, BiA
William Morgan, Director
Administration and Finance
Bobby White, Comptroller
Administration and Finance
Richard Mathis, Director
Financial Service Department
Chrono/File
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United States Department of the Interior

OFFICE OF THE SECRETARY
WASHINGTON, D.C. 20240

SEF 1% ~8L
Mr. John M. FPeeblies
Steier & Krelkemeier, P.C.
105%% North 11% Street, Suite 100
Omaha, Nebraska 68154

Dear Mr. Peebles:

Thank vou for vour letter of July 15 to the Winnebago Agency
Superintendent respending on behalf of the Omaha Tribe of
Nebragka to the proposed procurement of financial trust services,

¥You stated that the Omaha Tribe opposes the proposed Cohtracting
of trust services Lo an external-npongovernmental entity and
instead reguests the Bureau to obtain and maintain in-house
cababilities t0 perform these gervices. We have recently
cantracted out an A-76 study which will provide a management
analygis and an estimate of what it would COEL to improVe the
Bureavu-s Einancial trust serVices progqram. The cost estimate
for the gevernment would then be placed in competition with
those we anticipate receiving from the private sector.

With regpeCt to vour concern that Our proposal would transfer an
important area of respongibility from the United States to an
independent contractor, [ aesure you that the proposed
improvements would in no way diminish our responsibility. as
trustee, to the tribes and individuale. The Bureau i merely
geeking profesgional cash management, accounting and investment
advisory services that it eritically nheeds t0 gtrengthen ite
leqally mandated responsibility. sSuch improvements tao our
curfent operations are readily avajilable in the marketplace and
would result in greater earnings from cagsh concentration and
guicker investment, accurate dajly accounting and intecegt
distribution and increased liquidity te tribes and individuals.
The Bureau would continue to direct, monitor and authorize thoge
teansactions and activivies performed by any prospective
contractor. The protection of the trust would remain an
intearal pact of the Bureau's trugt responsibility,
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We are making every effort to consider all tribal concerns so
that they may better understand our effort to provide better

services to their trust assets. Thank you for taking the time
to share your views in writing.

Sincerely,

ST IL LI

Asgistant Secretary - indian Affairs
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Law Qe

Sreter & KretxEmmiew, b, C.
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July 13; 1987

bonald H. whitnar, Superintendent
United States Dapartmant of Interior
Buresu of Indisn Affaire

Winnebags Agehcy

Winnebago, Nabraeka 68071

RE: Omsha Tribe of Nebraeka
Iindian Trust Funda
our File: 15-036-99-051

Ueer Superintendant Whitnar:

Thie lettar will reepond to tha "consultation with the
Oomahs Tribe of Nebraska® by the Buresu of Indian Affaire
regarding the Secretary of Intericr’'se intent to contact for the
cellection, sccounting, adviaory investment esarvictes and
investment custody functions for funde held in trust for
individual Indiane, tribee, end other funde by the United States.

Aftar reviewing the materiale eupplied Dby the
Department of Interior as eet forth in the Fed. Reg., Vol. 52,
No. 72, wWednesday, April 15, 1987, the Omaha Tribe of Nabraska,
informe the Department of Interior that they vehamently oppose
the contracting of tyrust aservices to an sxternal -nongovernnantal
antity. Specifically, the Omaha Tribs of Nabraska depende that
tha Bureau of Indian Affairs provide integrated internel services
such ae proceeeing receipts, sccounting for liabilities end Liuwst
asnsetys, distributing aarninge, making disburesmante and
investments, parforming investment custody functions as well as
account custody funct ions and praoviding raports and
reconciliations. To do otherwiss im a c¢lear statament thet the
policy of the United States ie to regress to the termination era.
Thie would Dbe acoompliehed through e eseries of laws and/or
contrecte traneferring important ereae of responsibility from the
United States to i{ndependent contfactore. Thie result cannot and
will not accepted by the Omahe Tribe,

A8 & rasult, ths Omaha Tribe opf Nebreska demands that
the Buresu of Ihdian Affairs obtajin and maintain inhouse
capabilities t0 perform &ll financial management jnveetment
sarvices for management of tha trust funde bslonging to Indien
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14 H. Whitner, Superintendent
Iy 1%, 1987
age 2

tribes, individual Indiane, Alaskan Natives and irrigation and
power projaots.

1f I can be of further assistance, ploato\cont/pét TR

si,hf'or ly, 7 /
n Hi’éablé{
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Unived Stat® Depaftmenrsf the Mverior —

OFFICE OF THE SECRETARY
WASHINGTON, D.C. 2340

SEP 16 1387,

Mr. Jamwuw G. Sappier

Goverpor, Fenchscot Jodiam Mation
community Building

Indlan laland

0ld Toun, Maise Q44

Pear WMr. Sappl4rc:

Thask yoo fof your letter of July 10 to the Eastern ATee
plzector awpporting our proposal to procure fimdaciel trwst
servicea.

As you poloted out, the copntreciing our of these services wowla
a0t £ellave the Bureesun of its trwet responsibilivty. The Burean
wonld costinne to direct, monltor emd suthacike thoge
trantections and activities pecformed by the preapective
contfectior.

In toLme of Sorvices, Yow akked waat Leports wowld tribes
recelive and what would they look 1ike? ALl acceust holders
would receive momthly stdtements of accouwatl that wewld presest
wrenascrion swmascion and beginning and emding balamnces in their
accounts. Thbess reports would be sant directly ta the tribew
apd individeal 1odian money (IIM)} eccownt boldets, whless tha
account holder desires the agency to receive end beld the
reports uktil they can be plcked up. Ia eddition, we are
exploring alternatives to provide fetuce improvensats in tribal
coporting. As a result of the coptiact, we would then be ebls
to cohslder the inolumion of optiomsl tribal reports wech as
montbly balance Bhest and income atatement [epolts.

With cespect (o Leport formate. you By expect stendard fermats
usesd for these types of reporis end, dwiing the phase-in paried,
roporta wonld be sinilar vo those ro‘::eoi“ teday. We wownld,
Bowever, Welcome any suogyestioss you wish to offer em report
format of cootast. Pleass keep in uind that ocest sffeptivensss
would be & primary fecror ik cossidering sigunificant vertations
in atandagd report formata.

You elao asked whet your tribe may sapect ila terms of isvestment
assistance end coordinetion. Our investmast stalf wewld
contioue to work with you to determinme your tribal caeh
Tequirsments and 1o provide asslstancs in selecting those
investment porcifolic optioas which wenld beel meet Four
iiquidivy meeds and invastment objectives, In sdditiocs, we ars
open Lo BY SuggestioRs you may have in develeping batter
procedures for tribal caak planmisng and investmest coerdisaties.
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in closing. thank youw fof taking the time to review Lhe propossl
aod for providipg us your comments. They will bs used in
praparing ovur final propoeal. YouUr supporl of our endeavor to
improve the quality of trust fund services is aincerely

appreciated.
Sincerely,

{81.W. P. Hagsdale

Achngnsni-tant Sectetary - indian Afralre
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1 g o th G g Cannsal
Tumativy Lowr
Gowerner
Jarrms Saopia
Lt Gawernor

Prsclls Arisan
Ragprarbnial -

i Town, Mgkl
AN E-FT

Date: July 1G.1987
Wyllrer Lo Uty Area Dicector
Lastern #Aresa Nffice - Code OO0
Fureas o7 Tndian Affairs
1951 Constituilon Avenus, N.W,
washington, O.C. 20245

v st Fund Investment Management
Dear Mr, DOtr;

We are generally in favor of tne BIA's plan to contract out the
macnagenent of the Trust Fund ifnvestments. It makes sense to us that a
harnk with modern 1nvestment mandgement would be able to provide the
penefits outlined N your letter dateg June (2, 1987, Such as:

AL Improved yvield on investments

B. Bettec Accounting of trust Funds

C. tMore frequent reporting to account holders
D. lnproved reconciliation of accounts

E. Faster payment of funds to account holders
F. Timely 1dentificetion of delinquent payers

We Mave always had trouble with getting timely, 8ccurate reporting from
the Bureau. Contracting for these Services MppRers to 52 4 sound
approach. wWe take considerabie comfort in kmowing that contracting out
thess Services da@s not relieve the BIA of its trust responsibility.

We wonld expect the Pureau to monitor this service closely and
pravide an avepue for feedback from the tribes., We &l30 expect that
the B[A wil]l keep us informed of what kind of services the triges can
expect 1n terms of:

i. What kinds of reports wiil we get and what will they Look
like?

2. Wil pach tribe have one cOgnizant peraon that will assist and
coordinate 1nvestment decisions, and assist with problem resolution”
Ue jike the idea of having someoné who actually does the investing or
is close to this function. A middie man tends to make the caordination
of this functiaon Slower and more complicated.

In summary, we believe that Contracting these Services is &
logical way of accomplishing much needed improvements,. We sxpact that
the Buresu will keep us informed,

Sincerely.

P B
N - //7;,__.
James G. Sappirer
Tribal Gavermor
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g United States Department of the Interior

OFFICE OF THE SECRETARY
WASHINGTON, DC. 20240

Mr. Tony Trujille sEe
Governor, Pueblo of 5an Juan

P.O. BOox 1099

San Juan Pueblo. New Mexico 87564

Dear Mr. Trujille:

Thank you [or your letter of June 17 to the Northern Pueblos
Agency Superintendent responding to the proposed procurement of
trust fund services.

You expressed opposition and indicated that should the proposed
contract become a reality, you would choose to handle your own
tribval Eunds. This option is available today and would continue
to be in the proposed Contract efrvironment. Tribal funde may be
withdrawn £rom trustl status upon appropriate authorization by
the Bureau, as trustee, iR accordance with statutory and
regqulatory limitations. Should yYou choose not to participate
and instead invest your own tribal funde, pleace be aware that
your Tribe would then assume the investment responsibility and
liability as well as the costs for a tribal investment program.

Thank you for taking the time to review our praposal and
expressing your views in writing.

Sincerely,

Actine Assistant Secretacy - Indian Affairs
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June 17, 1987

Mr. Gene Powers, Supt.
Sorthern Pueblos Agency
Bureau of Indian Affafrs

1570 Pachaco $t. - Building D
Santa Fe, New Mexico 8?50?

Dear My, Powers:

The San Juan Pueblo Council has reviewed the Buresu's (BIA) proposal to
contract Tribal Trust Funds to or on the privata merket.

We strongly oppose such a move and would handle our own funds should the
Bureau of Indian Affairs proposal become & reaity.

Thank You,

Governor
Pyeblo of San Juan

¢e: File
Tribal Treasurer

DEEELUE

‘ JUN 19 1367 f

NORTHERN VEBLOS AGENCY
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United States Department of the Interior

OFFICE OF THE SECRETARY
WASHINGTON, D.C. 20240

NP
JUL vo Tl

Herry F. Ciimore, Cheirman

wapaw Tribe of Oklahoans

P.0. Bom 743

Quapaw, Oklehoss Fd341

Desr Chaitmen Cilmore:

Thank yeu for your latter of May 27, 1987, fn vhich you sxpressed toncerns about
the collaction procaduore to be usgd under & tontvect for finenciel trust services.
1 hops ell your questions vers snsversd duriog the toneultetion weating which wes
chaired by the Miami Agency Superiatendent: Hovever, in the event that pot ell
wers odéressed, I will teke thie opportunity to respond to esch of your cooterns.

In tha ecllection process, the computer 16 used only to handle the information
which is becsssary to properly sccount forf o collections The lend and leess
ownership i{aforwstion is saioteined 1n tha computer sad funde cen be distributed
to the proper ownare such faster through the computer thas by manusl processss.
Tha prepovel is to Ues the computer to dietribute the collection efter 1t ia
deposited inte the Tressury eccoumt. By chaagiog the sathode of recetviog end
depositing ehecks received in psywment for leases end rents, We expect to Iincresse
the interwet saroings by raducing the meil time. LUnder the curreat sethods, iL
is setimacad that fumde ere io the msil and not eveiieble for fovestsent from

5 to 10 daye efter they are recaived ot tha Jurseu collecting locetion. All
interest sarmed on funde collected and fnvested LY tha Buresu for the beoef it

of tribes oad individuale ie eredited to choss ownars end will contioue to be
credited to cha #8we ovners under o service contrect.

The Eimanciel imstitution which ie selectnd to perform the services will be
processing trasssctions se directed by tha Burseu. All crust funds will be
deposited in Tressury ecenunte, moe io the i{nsticution’s eecounts, emd the
inetitutfion will serve se the Buresu’s egent. Tha truet funde will mset et eny
time b used by the institutios for its eollaterel or iaveetmeat purpcess:

If you have additional questioms or comcerns in regerd to the proposed conmtract,
plesen subait same to your Agency Superimtendast. The Durwsu is making avery
affore te aspurs that all tribal sad individual coocerns sre considersd io eny
action taken to tuprove the sassgement of the funde beld in trust.

Siocaraly,

|51 Ross 0. Swmmer

Assietant Secratary - Indisn Affeirs e
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Quaraw Triee oF OxLaHOMA
- ]

P. Q. BOX 745 QUAPAW, OKLAHOMA 74363

May 27, 1987

Mr. Ross 0. Svimmer

Assistant Secretary-Indian Affairs
Office of the Secretary
Washington, D.C. 20240

Dear Mr. Swimmer:

I have today received your letter dated April 20, 1987, regard-
ing Indian Trust Funds.

I have expressed my opinions against this procedure as it jis
doing avay with the collection procedure, which is nov working very
satisfactorily. The collection procedure in the past was very un-
satigsfactory as the Indian wos paid if and when the lessee could or
would pay the rent.

The collections of payments is my main objection to this pro-
cedure. HoOW can a computer make collections? Another great reason
is again the Indian 1ls being used. By this, [ mean how much in-
terest has the Indian received from funds deposited with the BIA,
Now, yYou intend to contract with a bank, whereby. all the trust
funds will ke deposited in one bank and the bank receive the interest
and also use the funds for their investments,

[ have informed the Miami Agency Superintendent also the Area
Director of my concerns against this procedure as it is not for the
good of the Indian as I have said, the Indians are beiang used again.

Sincerely,

HFG/ jmj

ec: Area Director
Miami Agency Supt.



United States Department of the Interior

OFFICE OF THE SECRETARY
WASHINGTON, D.C. 20240

0CT 30 1987

Mr. Richard . Gurnoe

TChairman, Red CLiff Band of Lake
Syperior Chippewas

P.0O. Box 329

Bayfield, Wisconmsin 54814

Dear Mr., Surnoe:

In followup to cur Letter of July 6, we are providing the
following responses to the gquestions outlined in your June 11
letter., We will address them in the same order as your latter,.

1. Question: Why are we re-opening competition to manage the
trust funds, especially s$ince we never received an answer
from the resolution (attached) submitted by the Great Lake
Inter-Tribal Council?

Response: We have re-opened the competition for trust fund
services so that Indian tribes will have an opportunity for
greater input. Many tribes requested additional information
and consultation on the propesed procurement. As you know,
in response to this request., we developed a comprehensive
consultation plan which was published in the Federal
Register. This exchange is an important part of that process
30 that you may better understand the proposal and we may
include any suggestions you may have to secure the best
possible trust services. In addition, we are seeking full
and open competition among financial institutions at large,
rather than limiting the procurement to Treasury's lockbox
institution network. {With respect to your attached
reaolution, we will address those guestions at the end of
this letter.}

2. Queation: How do we Know that whatever bank that gets the
truat money to manage will not go bankrupt., and if chat
happena what assurances are there that we do not lose our
trust doilars?

Response: 1 wish to first clarify that the prospective
contractor would not perform any management functions. They
would only be providing transactional or advisory services
in the areas of accounting. <ash management and investment.
The Bureau would continue to direct, monitor and authorize
these transactions and activities performed by the
contrastor.
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Prust funds would be deposited in Treasury accounts, not in
the prospective contractor’s accounts. The funds could not
at any time be used by the contracting institution for its
callateral or investment purposes. In the event of
bankruptcy, tue funds invested on the Bureau’s behalf would
not belong to the bank., but to the Bursau ag fiduciary for
the Indian asset holders. Further, the funds would be
invested in either certificates of deposit (CD's} that are
federally insured or in federal securities backed by the
United States government. The insurance limits. and any
collateral pledged by the financial institution. would cover
any trust dollars at risk.

1. Question: Why can't we draw monies out of the fund and put
them in a loc¢al bank and draw interest? This would give us
better borrowing power and it would alsc be a type of
collateral.

Response: This option is available today and would continue
to be under the proposal. Tribal funds may be withdrawn
from trust status upon appropriate authorization by the
Bureau, as trustee, in accordance with statutory and
regulatory limitations. Should you choose to invest Your
own tribal funds, please be aware that your tribe would then
assume the investment responsibility and liability as well
as the costs for a tribal investment program.

4. Question: If this passes, how do we know we will get a
trikal representative that will be able to do the job, or
will the tribal representative be a BIA employes?

Response: For purposes of this question, I will assume you
are referring te the tribal representatives which would be
appointed as consultants to the evaluation committee. We
plan to establish this committee later this year to review
and evaluate the proposals received in the procurement
process. The persons seletted to represent the tribes would
be non-voting member=z of the evaluation committee, and would
be exXpected to present tribal interests during the proposal
review process. They would not he BIA employees.

5. Question: What guarantee 40 we get that the proposal would
be more effective than the way the BIA handled the funds?

Response: The proposal would enable the Bureau to address
many operational deficiencies in its current systems as
identified by external studies and upgrade the quality of
tyust services to Indian bensficiaries. Benefits to the
account holders would include:- (1) increased earnings to
the trust accounts as a result of cash concentration and
quicker investment, and the use of lockbox services to
minimize the delays between cash receipt and deposit; (2)
increased earninga resulting from the proposed disbursement
float policy which would allow trust funds to continue to

31-919 0 - 90 - 10



draw interest unptil the check has cleared the bank (trust
funds now stop earning interest on the day the check is
issued}; (3) accurate daily accounting and ihtersst
distribution: and (4) more timely and accurate reporting
data. Further, the addiction of professional portfolio
management services would also offer more flexibilicty in
selecting from the proposed short, intermediate and long
term investment options which would best meet your
investment objectives and liquidity needs. An active
investment analysis program and a more aggressive cash
planning process would enable the Bureau to maximize the
overall yield on your investments. These items, combined
with more accurate accountabilicy. would be very
advantagecus to all the trust fund groups.

Question: If a bank or institution insures your money up to
$100,.000 and you have X amount of dollars over the $100.000
and bankruptcy occurs, do we lope the X amount or will the
BIA reimburse?

Regponse: One of the key controls in the investment of
tribal funds is ths requirement that no ons kank is allowsd
to accept over $100,000 per tribe unless they post
¢ollateral for amounts over the $100.000 federally insured
l1imit. Currently. the Division of Trust Fund Management
uges a computer data base system, called the INFO systam, to
track cthe insurance and collateral requirements for each
bank. The prospective financial institution would be
required to maintain a similar type daca base in order to
provide the Bureau with the proper monicoring capability.

Question: If a bank or financial institution is to provide
basic daily data to the BIA, who will handle this daca?

Responx#: The financial institution would be required teo
submit a variety of financial data to the Bureau on a daily
basis: some data would be required only on a monthly basis.
The majority of the data would be provided to the National
Technical Service Center (NTSC) in Albuquerque, New Mexico,
who would then distribute relevant data to the varicus
Information Management Centers (IMC's) across the Bureau.
The IMC s would then provide the agesncy offices with balance
data related to the accounts {IIM or tribal) for which they
are responsible. The Bureau’s Branch of Trust Pund
Accounting, Division of Trust Pund Management, and Area
Offices would also be able to receive respective data
directly from the financial insctitution on a daily bamin.

Question: Draft RFP # 4.2.2.2 ~ IIM - Individual Indian
Monies. Minors 3judgment funds - If an ingtitution goes to
bankruptcy. will thase minors lose everything?

Response: As described above. the trust fund investments
are not allowed to exceed the FDIC or FSLIC limits for
certificates of deposit at any one financial institution.
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1.

If an inatitution declares bankruptcy and has trust fupd
dollars on deposit, the insurance limits. together with any
collateral pledged by the financial institution, would cover
those trust dellars at risk. Under the propésal, these
protection requirements would continue,

guestion: In all the different systems and accounts, do we
know where individual tribal monies are invested and at what
percent or interest? How do we find out if we have a poor
investrent, and if money is losat, who absorbs the loss?

Response: Today. the Bureau uses the MONEYMAX reporting
system to summarize investment portfolio data for each

‘tribe. This report is sent sach month to each tribe that

has funds on deposit. It includes information such as: the
name of the financial institution at which the funds are
placed, the type of investment, the interest rate, the term
of the investment, and the projected interest income that
would ke earned at maturity. Under the current program, the
Bureau does not analyze any potential losses or gains
agssociated with alternative investment strategies. The
investment program is basically a manual operation which
relies primarily on a bidding process for ¢D's in which
funds are offered to the highest bidders. Under the
proposal, professional investment analysis, and economic and
market trend c¢apability, would be available 5o that we may
conslider other eligible securities with the strongest market
return. In additjom, all trust fund dollars would be
"pooled” to allow more flexibility in the selection of
higher yielding securities, 3uch improvements would assure
safety, greater liquidity and maximum return for your trust
assets.

Quastion: If monies are invested in a short or long term
portfolio and a withdrawal is needed, what happens? What
type of penalty occurs?

Response: ESach investment portfolio would be managed to
maintain sufficient liguidity to meet day-to-day operating
requirements. There would be no penalty for fund
withdrawals made in the ordinary course of business.

Question: Prior to the new firm making an investment, the
criteria calls for the firm to ¢heck with the BIA on any
investment. The gQuestion I pose is, who in the BIA will
handle this? Who is qualified, especially with the previous
track record on investment decisions?

Response: All investment decisions would be cleared through
Bureau investmant managers. These managers would include
mambers of the Division of Trust Fund Management staff.

With respec¢t to our previous track record, assessments from
independent studies have commended the Bureau's past
performance in its investment of trust funds. These same
studies, however, offered recommendations to improve our
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investment program s¢ that our investment performance may
continue. OQur proposal seeks investment advisory services
consiatent with thase recommendations.

Question: Question and Answer pamphlet - Question #4 does
not spell out anything in the area of losses; #10 deoes not
spell out anything in the area of lossaes; #44, thara’'s a
guestion pofed, may an individual tribe choose not te
participate in the contract and instead invest his own
funds? You State yes, but pno statement is made of what type
of funds may be drawn from the trust status. If a tribe
does not go along with the BXIA in this change-over, will the
BIA still handle the truast funds?

Response: Question #4 refers to the Bureau’s trust
responsibility and whather we would be “"giving it away teo
the conptracter”. OQuestion #10 asks what would happen in the
event that the contractor does not perform satisfactorily.
The Bureau's legally mandated responsibility would not be
altered as a result of this contracting effort. As to what
type of trust funds may be withdrawn from trust status, a
tribe may withdraw any tribal trust funds other than
Judgment award funds. For example, any "7000" series tribal
trust fund appropriation accounts could be withdrawn.
Finally. you asked whether the BIA would still handle your
trust funds in the avent that a tribe does not "go along®
with this "change-over™. As discussed in Question Nao, 3, a
tribe may exerc¢ise the option to manage its own assets,
However, under the proposed c¢ontract, the Bureau would not
continue a separate operation for selected tribes.

Question: My understanding is that FDIC is broke. What
will happen if a problem pops up, such as bankruptey? Page
4 of the Solicitor's pamphlet spells it out somewhat but not
encugh to make a decision. HMore explanation is neadad.

Response: The Federal Deposit Insurance Corporation {(FDIC}
is solvent. Again., no trust funds are invested in
certificates of deposit in excess of the $100,000 limit at
any one bank, s¢ no FDIC insurance limits would be
exceeded., The Federal Savings & Loan Insurance Corporation
{FSLIC) had serious problems, but they have recantly beepn
rescolved whan Congress passed legislation that made FSLIC
solvent once again. All other eligible securities would be
backed or fully guaranteed by the Unitad States Government.

Question: The contractors letter spells out accountability
and loss of interest by the BIA. My gut feeling is, we
won't lose monies as long as the BIA has the trust
responsibilitiaes, but what happens to that responsibility
with a private segtor establishment? If the BIA is to spend
$6 million to contract this out, why not take that money and
update the BIA's financial capability?
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Response: The Bureau would not contract out any trust
respongibility te a financial institution as a result of
this effort. The proposed improvements would strengthen
our legally mandated responsibility; they would in no way
diminish our responsibility, as trustee, to the tribes and
individuals.

With respect to your suggestion that we update our financial
capability internally. vwe have contractad osut an A-76 study
which would provide a management analysis and an estimate of
what it would cost to improve the Burweau's financial trust
services program. The cost estimate for the government
would then be placed in competition with those we anticipate
receiving from the privatae sector.

Question: Who is to evaluate the proposals submitted by
other banking establishments, especially with the BIA's
track record?

Response: An evaluation committee will be established by
the Bureau to evaluate all respondent proposals. We plan to
include financial experts from the Department of Treasury as
well as the Bureau. In addition, tribal representatives
will be appointed to sServe as consultants to the committee.

Question: According to papers sent teo me, the BIA will be
spending from $4-$6 million contracting with a banking
establishment. Where Oout of the BIA is this money coming
from?

Response: The funding would come primarily from additional
appropriated funds, with some funding generated by cost
savings in the Bureau as a result of this effort, We
anticipate some dual costs for Bureau ¢perations and
contract phase-in during Fiscal Year 1988: additional funds
have beaen requested in the Bureau's FY 1988 bhudget. After
the implementation period, however, we expect the contract
costs, plus remaining Bureau residual operation costs, to
net exceed what we are currently paying for service
delivery.

Question: The bottowm line of this whele consulting process
is that there are no clear assurances for tribes om: A)
protection ©n potential losses, B) this new process does not
address adequately the problems identified initially, and C}
it remains unclear a3 to their processes impact on existing
or remaining services and trust responaibility activities
remaining within the BIA.

Response: First, the proposal would not change the Bureau's
current trust responsibility or trust protection
requirements. Second, the proposed improvements are
congistent with the recommendations of various federal
oversight agency reports and other studies which identified
serjous operational deficiencies inm our current systems.



Securing these critically needed services would enable the
BSureau to accomplish more efficient movement of trust
dcllars, provide a more comprshensive investment process,
and provide asccurate and timely accounting and reporting
data to all trust fund account owners. These would be wmajor
steps forward in upgrading the quality of services to the
Indian beneficiaries. The basic trust responsibility
functions would remain exactly the same, but the methods to
service those functions would be improved by securing the
beat servicea available in the marketplace.

Finally. we have provided the following responses to the
questicns posed in your letter'a attachment--Great Lakes
Inter-Tribal Council Resolution 11-12-86G:

1.

Question: What ia the statutory asuthority for the contract?

Response: The Snyder Act provides the basic authority for
all Bureau servicea to Indians including the proposed
contracting for the requested trust fund services, In
addition, applicable authorities which TreaBury uses to
designate finsncial institutions as depositaries and fiscal
agents of the United States (1.e. 12 ©¢.S5.C. 265, 12 ©.S.C.
1464 (K} and 12 U, 5.C. 1725{d)}) weould be smployed.

Question: What are the terms of the contract with respect
to the ultimate cost to the beneficiaries?

Response: Since the government would continue to pay for
all contract costs, there would be no cost to the Indian
beneficiaries.

Question: Will the funds in the cuatedy of a private
company be subject to jurisdiction and judgrent of any
courta?

Response: For purposes of this discussion, we will assume
that you are refarring to whether the Buresu would continue
toe protect trust funds from liens or claims to the same
extent we do today. The Bureau would continue to protect
trust funds in the same way that we do now. The added
dimension of the financial institution in the processing of
our data and movement of trust fund dollars would not alter
our responsibility to protect those trust dollars.

Question: Will the funds in the custody of a private
company be subject to taxation or liens by private
claimanta?

Response: The propossd procurensnt would not change our
role in protecting trust funds from IRS liens, or those of
private companies or individuals, ner change our role in
complying with IRS reporting requirements for interest
income or any other taxable income. The financial
institution’'s role would be limited to servicing the trust
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8
fund accounts so that the Bureau may accomplish the receipt,
disbursement, transfer, and investment of trust fund dollars
more efficiently.

5. gQuastion: In the case of claime by the Internal Revenue
Service, will the Department of Justice rapreaent the
trustee or tbe IRS?

Response: The current contracting effort would not alter
the c¢onduct of tbhe Department of Justice in any case,
whether it involves the IRS, the Bureau, or any other
Federal agency.

6; Question: Will the funds be fully insured under the
provisions of the Federal Insurance Deposit Corporation?

Response: Yes, trust dollars would be insured under the
provisions of FDIC only to the extent that they are invested
in commercial certificates of deposit in banks across the
United States. The Buresau would not place funds with a
financial institution unless the funds can be insured by
either FDIC or FSLIC, or by funds pledged as collateral by
the respactive finencial institution. Thess sane
requirements would apply in tbhe proposed system.

T. gQuestion: If losses are incurred, will tbe United States
accept liability without raising tbe defense of acvereign
immunity?

Regponge: Once again, the current contracting effort would
not alter the Bursau's current liability for any losses
incurred as a result of the failure to meet our fiduciary
obligations to the trust fund account owners.

In closing. we are Zaking every effort to consider all tribal
concerns in our endesavor to limprove the management of Indian
trust asseta. I hope the above responses and information is
belpful to you in better understanding the proposed
procurenent. Thank you for taking the time to review our
proposal and posing your guestions in writing.

Sincerely,

18] Rusy O Swimmer
Assistant Secretary -~ Indian Affairs

cc: Minneapolis Area Director
Great Lakes Agency



Q RED CLIFF TRIBAL COUNCIL
‘lf £.0 Box 529 c)

BAYFIELD, WISCONSIN 34814
{715} 779-580%

June 11, 1987

Mr, Roas Swinmaer

Aas atant Secretary

Bureay of Indian Affairs
I1.5. Department of Interior
grfice of the Secretary
Washingten, D.C. 20240

Dear Sir,

Mr. James Morcin (Acting Superintendent), was here to address tne
conaultation process regarding tha Bureau Trust Fund Managewsent.,
I do have some queations that I would like to comment on.

1. Why are we re-opening cospetition to manage the trust funds,
#s3pecially since we npever received sn answer from the resolu=
tian {attached} submitted by the Great Lakes Inter-Tribal
Council?

2. How do we know that whatever baNk that gets the trust money
to wanage will not go bankrupt, and i1f that happans what
assurances are there that we do not lose our trust dollars?

3. Why can't we drav monies cut af the fund and put thea in a
Iocal bank and draw interest? This would give us better
borrowing power and it woyld alsc be a kbype of collateral,

4. It this passes, how 4o we know we will get & kribal representabive
that will be able to do the job, or will the tribal repressntakive
be a BIA employen?

S. What guarantee do we get that the proposal would be more
effective than the way the HIA handled the fundas?
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If a bank or institution insures your money uwp te 3$100,000 o¢
and you have X amount of deollars over the 3$100,000.00 anq
bankruptcy occurs, do we lose the X amount or will the BIA
reigburse?

If a vank or financial inatitution 13 te previde basjc dally
data to the BIA, who will handle thia data?

4.2,2,2 - IIM - Indivigual Indian Monies. Minors judgement

funda - :f institution goes to hankruptcy, wWill these minors
jose everything?

In all the different ayastems and accounts, do wWwe know where
ipdividual tpribal monles are inveated and what percent or
interest? How do we find cut Il We have a poor investment,
and Il money i3 lo8t, who absorbs the losa?

If monies are invested in ahert or long term pertfolic and a
withdrawal 1s needed, what happena? What type of penalty
cccura?

Priocr to the new firm making an inveatment, the criteria callas
for the firm to check wlith the BIA on any investment. The
question I poae ia, who in the BIA will handle thia? Who 1a
gqualified, #3pecially with the previous track recoerd on invest-
ment decisiona?

Questicon and Answer pamphlet - Question #4 does not =zpell out
anything in the area of losaes; #10 does not apell out anything
in the area of lozsea; #ii, there's a question posed, pay an
individual tribe choose not to participate in the contract and
inatead inveat his own funda? You state yes, but no atatement

1s made of what type of fund» may be drawn from the trust states,
If a tribe does not go along with the BIA in this change-over,
will the BIA still handle the trust funds?

My understanding i1s that FDIC {a broke, What will happen If

a problem pop2 up, auch s bankruptcy? Page 4§ of the Solicitors
pamphlet apells 1t put somewvhat But not encugh to make a declsion.
More explanation is needed,

The Contractors letter spells out accountability and loas of
interest by the BIA. My gut feeling is, we wWon't lose monies

as long as the BIA haa the trust responsibilitlies, but what
haypens te that responsibility with a private sector establish-
ment? If the BJA 13 to spend 36 million to contract this out,

why not take that money and update the BIA'™S fipnanclal capabllity?

Who is to evaluate the propodals submitted by other banking
eatablishments, especially with the BIA'™® track recorg?
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According to papars ssnt to ®e, the BIA will be apending froa
$4-36 million contracting with a banking establishament, Whers
out of the BIA is this msoney coming from?

The bottom line of this whole consulting process is that there

are no clear assurances for tribes orn: A) protection on potential
loases, B} this new process Jdoes not address adequately the
problems ildentified initially, and C) it remains unclear as to
their processes lmpact on existing or resaining services and

trust reaponsibility activities remalning within tha PIA.

Sincerely,

6;264344’;f/3u4«*ﬁ

Richard L. Gurnoe
Tribtal Chairman

eCr

James Morrin, BIA=GLA
File '

RLG . fe
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United States Department of the Interior

OFFICE OF THE SECRETARY
WASHINGTON, D.C. 20240

A 31 1987,

By, mrna.d J. 3owniol

Jarei, Saginaw Ihippewa Indian Tribe
TLTO Tast Broadway

e . Pleasant, Michigan 4£8EgL:

Jear Mr. Sowlilck:
Thand you for your letioy of Jure 29, 1987, te Mr. Alvin 6. Piceotte,
Superinterndent. Michigan Agencsy, on our proposal for financial trust

SEIVLCES .

Your suppertive commeats on Ihe trast fund pooling zdvantages and
asceptanie anticipated <osts will e used in preparing our final
Dronosal fTor trust Boervices.

in addressing youy concern Wwith using a contracted financial
institution for th: central processing and account managament
component 0f the Bureau's data processing and accounting system, we
first point oLt ouy proposa. ehvisions that the contractor would
provide the Bureau integratesl external services. They include cash
gpllection and concentrition, drposit of funds into the Treasury,
custody of trust fund accounts, distributien of earnings, and
taveszraent advisory, disborsemelt and reportir; services., Th
proposal furtieér requests :tkat the prospecrive financial institution
have a state-of-the-ars sci-ware systen 2 hardle these tasxs.

The Bureau i3 curreatly redesigning i+ts in-house Integrated Records
Hanagerment Systern {IRMS) enviroenmenc to enable the transfer of IRMS
data frox ore rodern systern to another with relative ease. In the
IPMS redesign, the IIM module would e availabie on the Bureau's
syster so that it may be exercised should a need arisze. The
tirancial instictution ard the Burcau would have a close working
relationship; howaver, in =he evelt of contract cancellatieon or
grpiration, %he Bureau w2elI ba in a position to carry on the IIM
functiens in-house.
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PLigILr. Lowish oto than® yoo Iup tafing the time o raview the
cpoussl &nd for proaviding us witll your comnents and suggestions.
trul suppeort ol -he preopogesd Tontract to assist the Bursaw in
LEproving 1its managezent of «r:bat and individual trusc funds is
sincer..y Appreciated.

Sincerely.

mno.w

Asgsistant Secretary - Indian Affairs
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ir“l.igl T
The Saginaw Chippewa indian Tribe

JOT0 ST BROADWA Y W FLEASANT MICHIGAN «8B5 [LIRIRE S B

June 28, 1087
Alvion G FPicotte
Superintendent
Michigan Agency
Burenu of Indian Affairs
PO Box 884
Sault Ste Marie, MI 49783

Pear Mr Picotte.

I would like to thenk you for the time and effort that you
spent to inform us of the details of the Request for Proposeal For
Financiel Trust Services currently under condiserstion with the
Buresu of Indian Affeirs. Obviously, this proposal ia of great
significance to Indian Tribes and to Indian people. The future
of the Indian HNationg depends a great deal on the safety and
efficiency with which these trust funds are handled. e
appreciate the opportunity to review and comment on thiw plan.

As 1 urnderstand it, the plan consist of essentially two
parts. A commercial banking institution will be contracted to
perform two basic services. The firvst is to consclidate and
pool the moniss iu  the 289,826 accounts and to opanage the
investment eactivities within the bounderies and guidelines
sstablished by 25 U.5.C. & 167e. The second is to provide
collection, distribution and accounting services currently being
performed by BIA personnel.

After consulting with our staff and other Councl] members, my
responses are the following:

1} We concur with the concept of pooling investment funds as
this will greatly simplify the fund management work load and will
probably result in better overal)l earnings on the wonies.

2) It the praoposed costs for thie activity can be held
between the egtimated $4 - 36 willion dollars per yeéar,
representing bDetwesn .24% to 35X of the $1.7 billion dollar
total furd, this iz an scceptable ipvestment wanagement feos.

n We recodnize the need to Substantially upgrade the BIA
data processing and fund accounting system. We are very
concerned, however, with the concept of utilizing an external
contracted financial agency es the central processing and sccount
management component of this system. Thizs will create wmany
comp i ex ‘disetributive data base’ technical problems. incroase
the future cost of system maintenance, and make it extremsly
difficult and costly to transfer these services to a different
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agency or back to the BIA at the end of the proposed 5 year
contract petriod. It will be highly likely that the fipnancial
institution that initially receives the contract will be locked
ints a favorable position, virtually sssuring them of indefinite
future contracts, We would reccummend that this component be
retained within the BIA system, or that a suybstantial amount
of plamning and design work be done that would allow the transfer
of this function back into the BIA at the end of the contract
period if indicated.

Arnold J Sawmick
dﬂ;,,,‘gﬂjja,¢zqﬁw.__-’

Chief
Saginaw Chippewa Indian Tribe
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United States Department of the Interior

OFFICE OF THE SECRETARY
WASHINGTON, D.C. 20040

WOV 20 1987

Mr. Robert J. Nordhaus

Hordhaus, Haltorm, Taylior
Taradash & Frye

125 Lincoln Avenue, Suite 400

Santa Fe, Hew Mexico 87501

Dear Mr. Hordhaus:

Thank you for your letter of June 16 on behalf of the Shii Shi
Keyah Association of Allottees to the Eastern Navajc Agency
Superintendent ¢ommenting on the proposal for financial trust
services. Please accept our apology for the delay in
responding.

Your comments on specific sections of the draft request for
proposal (RFP} relating to the accounting and payments of oil
and gas royalties will be considered in preparing the final
proposal.

We have provided the followirg responses to the gQuestions
putlined in your letter. They are addressed in the same order
as presented ip your letter.

1. Question: Will receipts for royaities and mineral
lease rentals be deposited to the treasury or to the
bank?

Reaponse: The Minerals Management Service (MMS) would
continue to deposit the oil and gas related receipts
thay collect directiy t¢ the MMS Treasury account,
Under the proposed system, the Indian-related receipts
would then be transferred by EFT to the Bureau's
concentration Treasury accouht at the financial
institution instead of the current procedure of
transferring the funds by SF-1081 from MMS's Treasury
account to the Buresu's Treasury account.

2. Question: How are 1IM monies, particularly royalty
receipts, 'to be transferred from the bank, the BIA or
the treasury?
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Response: Under the same procedures above, oil and gas
rfeceipta would be transferred from MMS's Treasury
account directly to the financial institution's Bureau
cencentration Treasury account., where the funds would
be promptly invested. The funds would be recorded in
the Special Deposit account, where they would remain
until identified for payment on an Indian Financial
Distribution Report (l1FDR}. At that time, it is our
intention that the funds would then be disbursed by
check from the financial institution according te
Bureau ipstructions.

Question: Will explanations of payment with respect to
royalties payable to tribes and allettees accompany
monthly royalty payments as required by the Fedaral 0il
and Gas Royalty Management Act (FOGRMA}?

Response: Under the propoesed system, Me would be able
to provide explanations of payment with monthly royalty
payments for those Navajo account owners who are
automatically paid royalties each month, This, of
course, would be contingent upon the Bureau's
capability to identify the relevant data and tranamit
it to the financial institution. During the transition
or in the event the contracting ipstitution would not
be able to issue the checks accompanied by the
explanations of payment, the Regional Finance Center in
San Francisco would continue to process the payments
for the Navaio owners.

Question: What time lag will there be between a
regquest for funds from an 11IM aecount by an allottee
and the disbursement of funds from the bank?

Response: We eXpect the contractor to issue and mail
checks by the end of the business day following the day
we electronically transmit the disbursement
authorization data to them. In the event of an
emergency, a wire transfer ¢ould be accomplished in a
matter of hours or pessibly minutes. depending on the
eircumstances.

Qusstion: Will the BIA agenc¢y office be able to call
for IIM funds directly te the contractor and will the
¢hecks be issued that day or the following day te the
account owner? - '

Regponge: As explained in question no. 4, the Agency
would initiate the authorized disbursement data to be
transmitted electronically to the contractor. The
checks ¢could be issued the same day as the agency
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request, depending on the timing of the data
trapsmission to the contractor and their system
capabilities. In any case, the checks should be issued
and mailed no later than the business day following the
date of Bureau transmission to the contractor.

Question: Would money be wired at the request of an
allottee through terminals maintained at various BIA
offices; for example, the Shiprock office on the Navajo
Nation?

Response: The process described in question no. 4
would be available in the event of an emergency. Money
would be wired by the <ontractor directly to the
commercial pank specified by the allottee.

Question: Would an allottee be able to receive the
statement of his IIM ac¢ount instantaneously from a
computer terminal at an agency office? How will thesae
payments be handled during the transition?

Response: Yes, under the proposed syastem, IIM account
transaction and balance data would be available at an
agency office. Payments during the transition or
phase-in period would ceontinue teo be made just as they
are today.

Question: Navajo allottee royalty payments are now
peing made from the San Francisco Office of the United
States Treasury. May and June payments were not made
on time. Explanation of payments which wers to
accompany checks have not been accomplished as yet.
Will these problems be addressed?

Response: These processing problems have been
addressed jointly by the Bureau's Office of Data
Systems, the Branch of Trust Fund Accounting, the
Navajo Area Qffice, and the Office of the Soliciter.
The payments since June have been processed more
timely; the checks are prepared and mailed by the
Treasury within one week of BIA'a receipt of the IFDR
data from MMS. Explanation of payments have
accompanied the checks sent cut in late September, and
have accompanied the 0il and gas royalrty checks paid by
Treasury since that date for the Navajo Area.

Question: How will the transition be established
without suspension of payments and information?
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Response: The transition would be carefully phased in
with the firancial institution. The first phase would
be the investment data lcading, which would install the
inveatment reporting on the financial instituticon's
data procesaing system. The payment function would not
be shifted to the contractor until the accounting data
has been properly lcaded and run parallel for a
satisfactory period to assure reliability cf the
contractor's data processing system capabilities.

I hope the above information is helpful to you and your clients
in underatanding the proposed procuremsnt. We are making every
effart to consider all tribal and individual Indian concernsa in
our ¢ndeavor to improve the management of their trust assets.
Thank you for taking the time to review our propesal and
cffering your comments in writing.

] i

Sincersly,

{8{ W. P. Bagadale
Mng Assistant Secretary-Indian Affairs

Navajo Area Director
Eastern Navajo Agency Supt.
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RE:  BIA proposal for Finaachal Tresl Servlee lnvestment
13 Mr. Boweman

With regard to your request for commernts on the BIA request Tor proposals, please
pe advised that my particular interest in responding has been with respevt to royally
bonus and rental payments Lo tribey wnd allotices Trom oil and gy produclion. While we
have not been particglarly congerncd with royaltics on other winerels, these problems
would be essentially the same as accounting Tor oil and gas royalties.

I attended the meeting in Phoenin, Match 5. 1487 at which mecting the proposal of
the Mellon Bank for handling of BIA trust funds was presented. ! wrote o letier on
March 3, 1987 10 Ms. Pat Davin of the Mcllon Bank wilh & copy to Assistami Scérctary
Ross Swimnmer. This lepter set {orth our ¢ongerns abont the Mellon Bank proposal.

In revicwing the Request Tor Proposal Tor Financial Trgst Scrvices dated Aprnil
1987, iy semms 10 me that BlA has not addressed directly the ¢oncctns which we voiced
with respect 10 mecounting for, and payeacnt of royallics on oil wnd gas. These matiers
sre handled indirectly in the sections on cash collesiion, lock box services and clectronic
fund 1ranafer colleciion methods (§ 5.00 ¢t scq.), and the section on Intcgrated Records
Management System ([RMS) $§ 5.551 et seq. and the section on 1M accounts 5.6.1 el ¢q.
It appears thuot im providing these 3crvices, the Bank will be constrained by B'S
capabilitica, [ am also concetncd that there is no mention in the proposal at alf wuh
respect 1o flow of nformation from the MMS to the BIA or direstly to the ¢ontracler.
Many of the prablems in the past have resulred from Tailure of communication belwcen
the MMS, BIA and the Treasury or other disbursing agent.

in paragraph 5.5.0, it is stated that the 1IM subsystem will be removed from th.
BlA system and will reside on the Financisl institution's compuler and interface in reat
time with the BIA. 1t is stated that the other three systems will reside on the BIA"S
compuater system end data will be (orwarded uy beecssary via wleeomimunication: *~ 1he
Cheoma, IR on

1 ke oo dlear o herhar thoe oaad allagras, lanna wacl vApalny. Aaasnnfa -
removed from the BIA™s sysiem “will reande” im the Finascial institutio. *s computer.

In par. 5.6, with respect 1o [IM s-counts, it is stated that the BIA must have on line
pécess 10 the wecounts 1o perfora cer sin fungtions such &y Query as 10 account statuz,
¢nfer new weeOunts, acoount maineng ¢ regquest dishursements, cie, It in ot clear to Me
whether the sllottee bease records, for . xample, will b¢ hept up and maintained by BIA or
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Wilfred G. Bowman
June 16, 1987
Page 2

by the comiraclor. [f by the contracror, it $cems to me that the aystem will be
unwarkable

Some of the guesiions which se¢m to me ni: tu have been addsessed with sufTicient
specificity arc: ¥(i} Wil) reccipts lor royaliies and mincral lcase rentaly be deposited 1w
the treasury or (0 the bank? {2} How are [IM monicy, particularly royalty receipts, 1o be
transferred from the Lank, the BIA or the treasury? “(3} Will e¢xplanations of payment
with rospeet to royeltiea payable to tribes and alloitecs ascompany monthly soyaliy
p. cents as required by Fedeousl 04l end Gas Royah Management Act (FOGRMA)? A(4)
Yoo time Jag will there Be b..wcen 3 request for 1unds from an JIM aceount by an

ze and the disbutsement of Funds (rom the bank? “(3) Will the BIA agency office
wvit 10 call For 11M Tupdy dircctly to the contracior and will the chechs be issued that
. of the following day to the account owner? (&) Would moncy be wired at the teguest
ot an allottee through tcrminals maincained 4t varjous BiA oflices; for example, the
Shiprock office on the Navajo Nation” - (7) Would an alintfee be able to receive the
statement of his [IM account instantancously from a computer terminal al an agency
office? How will these pavme s be hanuled dating the transition?

Naan atgec royalty paymsnts are now be.sy -Jde from the San Francisco
Oflice ¢ . cd Statcs Treasurs Mas a1d June pay iaris were not made on time.
Eaplanei. .r of paymcnis = hich were o accompany chiecks have aot beeg ac vuplished ws
vel  Wilt these probiems be addressed?

How will the rransitic: be extabiished w.thous swspension of payments and
informanon®

There 1$ o sectsOn 0n Ipspection and Acceptancy, Acceptanee Testing, Contractor
Cooperstion During Accertanic and Acceptanes. As For as T can sec there is no provision
in the piupuel w? ajfcy & contragtor Ig assure condinued operation withogl
IRtCrruption . . on,

Judgir Jrom ., ctformance. there w il be mnany probiems involved with rovregt

to informa:.  and , ..ment during 1the fisnatisn pral -t
The problems which “ieved were not addressed in the Mellon Bank proj:;os
are covereu r n. ster of ° w 13, 1937 10 Ms. Par Da..v of the Mellon Bank abo

merntioned. } am cuclosing & cony of that letter for your informoetion,

weyely

£~ :.-*a-._.i_ Do S S
Kubert B Mo Thao,
~RDH "8 ¢ T oM. TAYLOR,

1AR & T

RIN:nlb
Enclosure.
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Trust Departuwent : S . |
210 Chestaut 5¢ .

Mead ville, PA 16335 |

SN 171987 ¢

A g
RE: Eﬁ‘.“f‘ﬂeﬂ,‘l_tﬂ_._r_ﬂ_fﬁ Tf'J'J FJELL'; B | ﬁi ﬁu..,...:a‘ ]l‘ﬂ

Dear Ms. Uavin

1 attended the meeting in Phoenir on Maich 5, 1987, At that ume you presented
charts showing the flow of funds and responsitility for various operations within the
bank snd method of handling the BIA Trust Fundd and royalty payments. You advised
me * these chaets would be avuilable to ui 33 counyel for the Navajo Tribe and Navajo
A, 5. 1 would appresinte & copy ¢ the fiow charts which you presented at the
meg..ag 1ogether with othér infosmation shown on the charts which wers included in the
siide pessentanan

There were certain snswers (o questiony which were mot clear o me and 1 would
apprecizie your responding to them 3s much as feasible at this time,

I would like 10 elarify the statur of the intermediate fund, composite fund and
short term [vad-the term of years [or each and he average yield whiech you anticipate. 1
took your [igures down bui I am not sure they are cofreet. | would mlso sppreciate & eopy
of the yield eurves 3hown on the dliden, *

[ understand that there aie approzimately 1700 Tribal Acecounis and 250,000 105,
Accounts. | would appreciate having thiv information vetilied.

[t i1 my understanding [rom wour prescnidtion thatl the receipta for royaitien and
other deposits to the trust accousts, UM and IMPL sceounts would be depositcd in the
Teaasgey as required by lew. Mow &re Trust [und monies to be transferred (rom Tredsuty
to Mellon Banh? How will they be ideniified? What will be the time lag? 1 uaderstand
tha( the terminafs would be maintained a1 varioys BUA offices Mor access to information
anyd that information would be 3vailable ¢ Tribes and allottens at mll times at the
terminals. It i5 aiso my wnderstanding thet the tribes would have mondy zvailable by
wire sersice 3t any time. The quesiion in myv miad is how o request lor funds by 3 tribe
would be guthenticated and whether BIA ooproval would be required for the transfer.
With respest to the allottees. the guestion is what aveess By allotiees 1o money would be
avzilable, 3t what time and through what process? Would money be wired at the cequest
of an allpuc: bhrough the terminal maiotained at various offices, for example rhe
Shiprock offi.  u the Navaje Reservarion? Would approval by the Superintendant be
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ATTOMLETS AT [ A

Ma. Pat Davio
March 13, 1987

P

age ?

required for withdrawst by an allotice?  What time f3g would there be betwesn the
request and the trangfer of {undy? How wuuld the moocy be transferred, ie. What
account reconeiliation eould be provided? By wiie to the wgency office overnight to the
ageacy office ¢r by mail in a check to the alloytee?

With respect to rova'ty payments o milottces, plaase be advised that we represent
an assoeiztion of Navaje silotrees in 8 cless action suit [iled in the United States Disirict
Court For the Distries of New Mexico entitled, Shii Shi Keyah Association. v. Donaid P,
Hodel. This ¢ase hae been in litigation for three years and the Court has lasued vasious
opinions and orders designed to affeer ecmpliance by the Department of laterior with
Federal Qil and Gas Rovaliy Management Act of 1982, As a result of various agreements
between the parties atising cut of the Court's erders, o Stipulatlon snd an Amended
Stipulation were entered into November 20, 1986 and January 24, 1987, copies of which
are enclosed,

The Stipulation prosvides thar royalty reports and Indian Financial Dusiributior
Reports will be transmitted from the MMS and BIA in time 30 thet BIA wifl be 2bie (o
aeposit rovaity payments to IIM accounts or make itg payments by the end of the mo..th
foMowing the mivnth received by the ¥MMS

With respert tn explanation of puymens aseompanying the chesks, the patties
agreed to an interim explanation of gayment form attached to 1the Stipulation of
November 24, 1986, It was agreed that the caplanation of payment Form wiil also show
the Bolance in LM accounts of each allottee ac the ¢nd of the reporting period.

You will note that it is stated in the Amended Stipulation that the Pefendants
intend to implement this new praccdure through wse of its cnntract with the Mellon Bank
and, that additional infurmation required by the Act will be provided at computer
termingls 3t Crowngpoint, Gallup, Shiprock and Window Rock offiges of the. BIA serving
the Plaintif{s by Septembs: 1, J9%. '

The importange of making royshy payments at the gpeeified time gnd
accompanying payments with the minma! explanations of payment shown on the
aftachment 1o this letter ¢annor be overzmphasized. Alloftees somecimes have t0 travel
200 miles or more to ¢biain their mail or to receive ¢hecks ar agency offices. I the
checks are nopt there oa time the trips have o be made again &t great hardship. They also
have regular monthly payments which tannot be met if the payments are not made on
time. In the past. explanations of payment did not sceompany checks and the allotices
had no idea what the payments cuvered, what dates of paynients wete covered, what
leases were invelved. not did they have 3nY information as 1o what balances remained in
their M azcounts This iaformation wias aot available te tham at the BYA offices. The
situation was jarelerable, 1t s aew in thy process of being cured by Court action.

I am n~t sure that the pestonnel at the Mellon Bank recggnizes the seriousness ol
this problem  %e peed ro know whether Provedures are or will be in place to catry out
the term= of thz «neclotad Shipulaz.on,

We atcd need to know what wiil be hapgpening during the transttion period and how
the transition wil] be handled. | am particulatly interested how it will be handicd with
respect to the Navajo allottees. 1 am abso conceencd whout the information being readity
svsllable at aav timg with respect to tribal tust funds, IMPL funds and [IM pccount
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{¢ §* :lsw oot elear to me how the information from the BIA tribal records on
leases, sllortee recurds on lassce, and silottee intereat in leases will be transferred *
the BIA to Melon, Will this be done by Bla area office, and the transition handled

s pesiod of vme?

{f [ were lutnished 8 copy of 1he propossl made by the bank to the Assistanm
Secretary [or Indinn AfCsirs and the droft contruct, perhsps some of ' matters would
be ctarilied.

Sincseely,

Lr'--'p-:::)’f r}/’,tf‘i‘ o~

Robert ) nordhaus [

-

NORDHAUS, HALTOM, TAYLO™ TaARADASH

K. A
Eachen, ¢
e ihe Hunorable Roos Swimmer

Mire U Law, Esg
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chels A, Baker, Uhalrwan

Southern Ute Indlan Tribal Council!
P.0. Box 717F

Lgnactio, Colorads d1137

Jeay Chafirman Baker:

Thank you for your letter of June 9, 1987, in which you expreseed the Tribal
woueil's support fur our Talclative Lo improve the sapagesent of funds held
Ln truet.

Your concerns regatrding the syetem securlty are very valild and will be properly
addressed in the final product. Considerstion will also ba gfven Lo your
proposal Lo expand the requested (nvestment advisory services ¢o Include tribasl
asset management or invedtment counseling for tribal Funds nut waintained in
trusc sccounts by the Bureau. Howewer, coat would bhe a datermining factor in
sbraining euch addlitional sdvisory services.

Tour quesation concerning the Contributed Fundde and the poasibiifity of tax
Jeducticons for individual contribugors is being researched. 1 believe 1t to

be poeeible, since the tribe is & government, and contributlone to governments

are non~teaxable. However, [ would like to provide you with the specific svatutary
relerance and the documentarion you would peed to provide the contributor to
sotliafy che I[nternal Revenue Service requlramonts. When we have the apecific
information, I will provide a follovup reaponse.

As far gs the Bureau requirements sre concerned, the Ceontriburted Fupds Accousnt
wae wvet up for the purpose of accepting Jdonations for the benefic of Indians,
sod doaors may specify tha purpose and/or beneficisries. In your case, & sub—
sccount Wwould be escablished to accept each program epecific donation.

On bahelf of cthe Assisranc Secretary - Indian Affairse, and ayeelf, I wieh to
thank you for taking the risme to review the propossl and for providing us with
your very percinent comments and suggeetions. Your eupport of thle proposed
contract to assist the Bureau in ipproving 1ite managemenc of the funds held

in cyust Lot cribes and individual Indlane ie sincerely appreciaced.

i Sincerely,

Sog BETTY GRS ON

Chief, Divieton of Accouncing
Mansgement



309

SOUTHERN UTE INDIAN TRIBAL COUNCIL

Jﬂ‘al‘l .C;Qﬂc:n (&-fJiug'
POST OFFICE BOX *y? 2 t-1. &
IGNACIO, COLORADG 81137 Fﬂ:ﬁ ,%..j;:‘.'
303-3634325 ACTTG 25
AENTRAL ¢

CrRIg A BAKEM Cmaibain N . -:.'f
CLEMEMT J FROET wCK Cmanfisan -
LEOMARD C SUNCH COusCiL shEwia A

GAIAN L BOX SOUMCH wEMaEa

viDA B PEABOOY COUNGH wiwBaA

GWY FINNECODBE. JR COUNCIL sHEMBER

LILLIAN | SR COuRciL mnBEn

June 9, 1987

Ms. Betty Wilkonson, Chief
Division of Accounting Management
Bureau of Indian Affairs

Room 4071, Main Interior Building
16th & C Streets N.W,
Washington, D.C. 20240

Re: Trust Fund Management
Dear Ms. Wilkonson:

This letter is sent on behalf of the Southern Ute Indian Tribal Council
regarding the Bureau of Indian Affairs' proposal to procure trust fund
management for individual Indians and tribes as set forth in 52 Fed.Reg.
12348, April 15, 1987, In reviewing the proposal, the Southern Ute indian
Tribal Council is impressed with the comprehensive nature of the invest-
ment plan. It is obvious that a substantial amount of time and effort has
been devoted to improving the administration of trust funds. Conceptuai-
ly, the Southern Ute Indian Tribe has no objection to contract management
of the funds, provided that the expense for such administration is not
deducted from tribal or individual accounts,

Specifically, the Tribal Council is concerned about several provisions:

§3.6 - Provisions of Data/System Processing. This section provides that
the BIA will have on-line access not oniy for account status, but also for
"data entry for account maintenance, investment data, and daily interest
rate computation.” While the Southern Ute Indian Tribe agrees that the
B1A must continue to have a process for on-line review of accounts, we
question the ability to maintain system security and integrity if BIA has
immediate data entry access into the system, Further elaboration of design
features that would control or eliminate direct BIA data entry would be
helpful, particularly in light of the requirements of §3.8 mandating securi-
ty control.

§4.1.2.1 - A‘?encz Offices. While the experiences of other tribes may
differ, the Southern tJte Agency lacks individuals with the expertise to
assist meaningfully in financial planning and operations. Particularly with
respect to asset management, the Southern Ute Indian Tribe has begun to

rely upon outside investment counselors who can assist not only in invest-
ment in federal agency bonds and issues, but also private sector securities
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and bonds, While we recognize that such investments do not carry the
security of Secretarial trust fund investment, private sector investment
may provide tribes with substantial investment opportunities that cannot be
realized by restrictive investment constraints of the Secretary's program,
The Southern Ute Indian Tribe requests consideration of additional pro-
visions that would allow tribes to utilize the expertise of the successful
program contractor in either asset management or investment counseling
outside the investment parameters of Secretarial trust funds. Because of
the size of the trust fund account, we feel that such an investment service
could be acquired for the benefit of tribes at no additional tribal expense.
We also feel strongly that this financial tool would be infinitely more
productive than that provided by agency personnel in maximizing tribal
economic opportunities,

§4.2.1.2 - Contributed Funds. The Southern Ute !ndian Tribe has been
the sponsoring entity for several nonprofit activities. For example, the
Tribe has developed 3 small museum and the Tribe has initiated a scholar-
ship fund for qualified tribal students. Both of these activities have been
aided to some extent by contributions from third parties. Additional
funding, including funding from private foundations, would be enharnced
by obtaining tax exempt 501(C)(3] status from the IRS. Tribal efforts to
obtain this status have met with resistance from the IRS. The justification
for this resistance has been that because qualifying tribes are tax exempt
entities, contributions can be made to tribes pursuant to the Indian Tax
Status Act and be deductible without 501(C)(3) status being conferred.
The contributed funds section states that donations may be accepted by
the Secretary of the Interior for the benefit of [ndians. We would
appreciate knowing if donations can be established for particular Southern
Ute tribal programs under this provision, and we would appreciate knowing
if such donations would be tax deductible for the contributor. This
vehicle may provide us a means for satisfying contributor concerns in
assisting tribal nonprofit programs.

fn conclusion, the Southern Ute Indian Tribe appreciates the opportunity
to comment on the proposal. As contemplated, the ability to obtain accu-
rate timely reports of tribal investments will be a tremendous improvement.
We hope that our comments will be of assistance to the Bureau of Indian
Affairs in instituting this new service. |If you have any questions or
further comments, please feel free to contact me.

Sincerely,
MM Chairman
Chris A. Baler, Chairman

Southern Ute Indian Tribal Councit

CAB:sis

cc:Sidney Mills, Area Director
Alton Nordwall, BIA, Southern Ute Agency
tarry Beck, Finance Officer
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UMted Sta®s Deffrtment of theInterior™

OFFICE OF THE SECRETARY
WASHINGTON, D.C. 2024

SEP 14 €7
MI. Bruce Wynne
Vice Chairman, Spokane Triba
P.O. Bax 1900
Wellpinit, Washington 9%040

Dear Mr. Wynne:

Thank you Por your lattar of July 10, 1987, submitted to tha
Spokana Agancy Superintandent axpresaaing your concerns on tha
proposad procurement of truat fund services. Your comments end
views will be made part Of the tribal conwultstion record.

1 wish to first addreas your two primary reasons for oppowing
the procuramant and then your espacific commente.

Pirst, you statad thet the Bureau's investment program has been
offective ip tha pest and that & privetas bank would do bo better
in tha long run. 1 aqree that the Bureeu bhas performed well in
its ipvestmant of tribal truet fonde, end past avsessnenta fros
indapandant studias heve S0 acknowledged. Theds sems studies,
novever, bave slao racommanded that the Buresu seak
supplemantary profeasionel adviaory eaafvices to cobtinue apd
atréngthen our iovestment cesponabilities mandeted by lsw. Ounr
current ipvestmant program is basically a maowel operatiom which
reliag primarily on a hidding process for certificates of
deposit in which funde era offexed to the higheat biddera.
lpvestment analyais or economic abd market trend cepability in
conaldaring other sligibhle goverfmmant ascurities of varyimg
maturities with poventially bigher yields is oot imcluded in
today's programs. Suchk specialized ssealiatance or expsrtise is
readily availabla in the privata asctor. Tha additiom of
profeasionsl portfolio managament sefvices would aleo offer you
more flaxipility in ealacting from tha proposed ahort,
intarmadiate and long-t4rm investwant ocptions which wouid beat
meet your inveatmemt objectivas end liquidity pseda. 1t ia
thaee improvemdént eervicee which we are seeking in ouor
inveastment program in order to essure eafety, liguidity and
maximum returh for your trust agsets.

Sacond, you beliave sariouve problams with collactions would
reault and that fubde Would be bettér apent angmanting, trainimg
and modarnizing the axisting 1IN system. Further, you imdicatad
that the loes oOf privacy and the lack of diract BIM
accountakility would be insurmocuntable dravbacks to the proposal.
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Wa ara proposing to etreamline the collaction process through
the use of lockbos services and faster concantration of Cunda
for investmeDdt. Such cash wanagement sarvices are available jin
the private eector and have been implemented successfully for
thoge fadaral agencies using Treasury's network financial
institutjona. Since ifception at Treasury in 1983, the
increaded earnifge to the government 18 Japprodimataly $29
miilion as ot July LS87. The network curreftly handlea 180
accounts with an <nnual cash flow of $1% bililon for 4¢ agencies
and seven departmants. In addition, we plan to provida training
and standard procedural manuals to agency, area and cepntral
office sraff to miniwize those problems normally aesociaced with
any naw implementation.

in order to continue privacy safequarde in the proposed
environment, security access codes would prevent any agency
office from Accassing accounie Of any other agency. in
addition, Do #rea office would have accese Lo accounts of any
agency or other area office outside jte juriedicrion.

Furthar., ] assure you that the proposal would in no way &iminish
our responsibility, ae trustee, to the tribes and individuals
por lessen our diract accountability over the activities and
funcrtions we ara seeking to improve, Various federal oversight
agency ceporte and other studies have identified serjous
operational daficienclies in the current accounting systems and
have offered recommendations, which included contract options.
1o correct these problems. Consistent with thase
recommendatione, oOur propdsal to contract for depodit accounting
services using available state-of-tha-art aystewé would enahle
more timely and accurate accounting data to be pressnted to BIA,
tribes and individual lndian participante. The Bureau, as the
trust fund manager, would continue to direct, monitor and
authorize those transactions and activities performed by the
contractor. Our legally mandated role in carrying out thaese
trust functions would pot chande under the propdsal to wpgrade
the Qquality of trust accounting servicas.

With respect to your comment that Congresd is requiring a rull
accounting of all IIM funds before coptracting o¢uwt, the Houee
Appropriations Committee hag iacluded language in the Fisca}
Year 1986 Appropriations bill which would preciude the

of Indian trust funds under any contract uatil the raspective
tribes or individual Indians nave heen provided am accounting of
their funds. The House bill ig currently pending Senate action.

Such proposed language is consistent with our currcent 1IN
reconciliation efforte. Our Branch of Trust Fund Accounting hae
recently initiated a nation-wide program to train each area and
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amency Yo reconcile the IIM accounts at the laocal 1evel.
Training ie beinag conducted on-site at each ares and includes a
preliminarcy review of compliance with current publiched
procedures. We plan to Separatelv Contract for ihterpal cohtrol
reviews to determine vhe accuracv of trangsactiohs recorded to
individual !IM subsidiary accounteé. This will enable the Bureau
to identifv those loctatione where the accountinhg controls are
inadequate to aljow feliance on the records. Reconciliation of
subsidiary accounts at those locations ie a prioritv in
anticipation of anv trancfer of accounting data to a prospective
finapcial ipstitution.

While the procedures £for vroceseing collection and pavaent
transactions are in place, not all locations comply, These
standard procedures would be a condition under the propoked
contract and anv deviation from the stapndards would be cauge for
cancellation. Such gquality controls would addresse the
weaknesses in our curreht oberatione. In addition, the funds
woUld be subiect to interhal and exterhal audits supplied b¥y the
contracting ingtitution. and to audite bv the General Accounting
Office and the Inspector General as well as contracy compliance
reviews by the Bureau, This would be the Firet time all the
truet funde would be ipcluded in such an enviconment.

With respect to wour comment that no defipitive gtudv has been
made oh cost CombDarisoné heyween prover internal truet fund
s¥stems and those Which would be obtaibed by contract, we have
recently contracted out an A-T6 study which will provide &
manadement anadlvsis and an estimate of whay it would cost to
improve the Bureau's financial truet &ervices proqram. The coey
egtimate oI the government would then be placed in competition
with those we anticipate receiving from the private sector. We
advised the avvrovriate Cohgressional Committees on this proiject
at an August 3. 1987, briefing.

In response L0 vour comment that the vroposal would "place
Indian mopies in the hands of private bankerg 8o thev cap get
their ¢cut and eventually charae the accounte £O0r BerYices NOw
provided bv the Bureau." the truet fundeé would be deposited in
Treagurvy accountg. hot in the proepective Einancial
institution*'s accoynts. The inetitution would serve ag the
BuLeaV*'e aqaenht and would be proceseing vransactions as directed
bv the Byreav. The trust funds would not at Ahby time be used bv
the ingriturion for its collateral or invegiment purposes.
Cohtract servicinag costs would be paid from funds appropriated
by Congaress and not taXen oUt of the Indian trust accounts.

With respect L0 vour comment that the Spokane Tribe does not
wish to be subjected to dealing with a banking entitv thav is
*thousands of miles removed gecqraphicallv and eons removed
philogophically,”® vour tribe would continue to deal with the
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same agency and area office you deal with todady. We are merely
changing the point of collection and where the data processing
will! cccur. Today., Your orea otfice bas an Information
Managemedt Center (IMC) manager that hag & computer cn-eite
which storee and processaez 1IM reccords. In the proposed
environmeent, that came data would merely be processed at another
location and transmitted te yYour area IMC mapager. Your agency
would be able to call up on itse local computere the most current
data possible. More importantly, the data would be processed aw
¢triciently as possible and made avairlable to Your people at the
local level oo a much more timely basis.

Hegarding social Fecurity numbers, you indicated thav msaoy of
your older people du pot have one and bave shown no inclinacion
to apply tor ome. Soclial security numberu are reguired 23 a
matter of law. The laoternal Revenue Code regqunires une, as an
agent of the federal government, to obtaion social security
pumbers for individuals or eetates to whom we digstribuce
interest income or any othet taxable income. This is nov an
attempt to subject the Indian people L0 any harassment by the
Internal Revenue Service (IRS). The IRS requires this same data
from any bank at which Indian individvale bave a personsl
account. We are no different according vo the law; we are just
trylng to comply with the raeporting requirements which we are
mandated by law (0 @uFOrCe.

We are making every effort to consider all tribal and individuoal
coDCerNE in our endeavor to improve the management of Indiap
Lrust ascets. I hope that we have respohded to your concerns.
Thank you for taking the tim¢ to expreés your views jo writing.

Sincersly.

E Peay £, Snlvyna

Assistant Secretary - indiad Affairs
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Spokane Tribe of Indians

A O Box 100 - Wellperet, WA JI04] — Pn (509] 258 4581 /(8- 205

CENTURY OF SURVIVAL
1881 - 1981

July 10, 1987

[pawwm

Mr. Mike Whitelaw Mi 3oy s
superintendent SPOKANE ASENCY
Bureay of Indian Affairs

Box 365

Wellpinit, Washingron 99040

Re: Comment on Proposed Private Contract of
Investment and Management of Trust PFunds

Dear My. Whitelaw:

The Spokane Tribe has been asked by the Bureau of Indian Affairs
to comment on the proposed private contract of Investment and
Management of Trust Punds.

We would like to go on record as strongly opposing the contract
for two primary reasons:

1. The Bureau Investment program has done an effective job in
the past and we are convinced that a private bank will do no
better in the long run.

2. We are also convinced that there will be serious problems
with collections and we believe the funde would be hetter
spent augmenting, training and modernizing the existing
Bureau IIM system. In our opinion the losas of privscy-and
the lack of direct BIA accountabilicty are insurmcuntable
drawbacks to the proposed plan.

According to our information Congress has told the BIA not to
contract for trust fund management until full accounting-of.all
IIM funds is attained. BIA must accompliah this accounting so
what then would be the justification for contracting after full
accounting has been realized. There would certainly be na
justification if the BIA aade the effort tvo bring-the i iN-systan
up to speed and kept it there? We were tceld by BIA Central
Office that no definitive study has been-made-on coOst
comparisons Detween a proper BEIA 1IN and inssstment. systams and
the private contract. Our question is, doss Congrese-lwew-ithia?

Although we expect the present administration to proceed with
this ill-conceived proposal despite overwhelming opposition from
the Nation's Tribes, we are, to repeat, adamantly opposed to the
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concept, In our view it is another step by this admiuistration
to abdicate it's trust responsibilities to Indians despite talk
to the contrary. We also see this type of a2ction as a thinly
veiled attempt to place Indian monies in the hands of private
bankers so they can get their cut and eventually charge the
accounts Eor services n»nw provided by the Bureau, again despite
talk to the contrary.

Basically the Spokane Tribe does not wish to subject it's members
to the confusion of dealing with a banking entity that is
thousands of miles removed geographically and eons removed
philosophically. Many of our older people do not even have Soctal
Security Numbers and have shown no inclipation to apply for ome.
The BIA's objective should be to provide better services toO the
Indian people rather than create more time frame lags, confusion
and fear among the Indians serviced by Pederal Government.

Finally the Spokane Tribe strongly objects to this process of
disguising after the fact notification as "consultation®™ which,
incidentally, has become a dirty word in Indian Country. If

the Tribes hadn't objected politically so strenuously we would
already have a contract with Mellon Bank, an unstable institution
at best,

This proposed contract does not serve the best interests of the

Indian people and we are prepared to join with Tribes in
challenging it and the other damaging initiatives in Congress

and in court, iEf necessary.
Si cerelyﬁ{
uce nnW

Vice Chairman
Spokane Tribe

BW:kw
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United States Department of the Interior

OFFLCE F THE SECKETARY
WASHINGTON, DC 20240

Mr. Laon Miller SEP 141987
Chaitrman, Stoexbridge-Munsee
Community
Houte 1
Bowler, Wisconsin S4416

Bear Mr. Miller:

Thank you for your letter of June |9, 1987, expressing your
concerns on the proposed procucement of trnet fund services.
Pleage accept our apology tof the delay in responding. Your
comments and views will be made part of the tribal consultation
tecord.

]l wish to first addrese Your general concerns forf oppoeing the
procurement and then respond to youf epecific gquestions.

With respect to your Eirst concern that the proposal would
transfef a Bureau trust responsibility to the private gector, 1
assure you that the proposal would in no way diminish out
responsibility, ae truatee, to the tribes and individuals. The
Bureau ie seexing pfofessional cash mangement, accounting and
investment advieory services Lhat it critically needs to
stfengthen its legaily mandated responsibility. Such
\mprovements to Our current operations are readily available in
the macketplace and would cesWult in yreater eacnings Ecom caeh
concentration and quicker investment, accufate daily agcounting
and interest distribution and increased liguidity to tribes and
individuals. The Bureau would continune to direct, monitor and
authorize those trangactione and activities performed bY any
progpective contrfactor, The protection of the trust would
remain an integral part of the HBureau's tfust responsibilitry.

Sacond. you asked if 1 intend to follow thiough Wwith the
proposal without congidecing tribal wishes. While the Bufeaun
retains decision authority ae the responsible fiduciary party.
wo have included this forum to provide yon an opportunity to
taige and receive reaponges Lo your Concernsé, r[ecommendations
and any alternate suggestions. We are curtently responding to
and considering those tribal issues not Enlly addressed in their
consultation meerings before prepacting the final proposal.

Third. with respect to yYour recommendation that rLhe present
syctem be imptoved before any attempl t0 secure setvices from a
private financial institution, we have recentliy contracted out
an A-76 etudy which will pfovide a managerent analysis and an

31-:19 0 - 90 - 11
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estimate of what it wouid cost to improve the Sureasu's financial
trust services program. The coet estimate for the government
would them bs placed in competition with those we anticipste
receiving from the private sector.

And fourth, you asked how the Burean will determine if
"accountasbitirty® of the financial institution's performance is
being accomplished. Definite criteria would be included in the
proposed procuremsnt to provide the Bure&u monitoring measures
to assure contractar compliance and quality performance.

Finatly, we bhave provided tbe following responses to your
spacific questions in the same order you listed in your letter:

1. ¢mestjopn: Will the transfer of investing and management
process to & private financial institution cure the in-house
management probleme?

Bespopge: First. no management responsibilities would be
ehifted in the proposed environment. Again, the Bureau would
not be delegating any of its truet managemsat
responsibilities. With respect to the investment process,
the prospective cohtractor would notify Bureau investment
managers of the investment and market analyeis. The
contractor would then execute only those instructions
received from the Bureau and record the transactions in the
trust accounts established and maintained on their system,
which would be available via an on-line, real-time computer
network across the Bureéau.

The proposal would alec enable the Bureau to standardize the
way cash deposits, disbursemenis, transfers, investments and
accounting is handled. This and other improvements described
earlier would addrese many operational deficiencies in our
current systems and thereby upgrade the quality of trust
gervices to Indian beneficiaries. While they are pot inectant
aclutions to our in-house management probleme, the proposed
contracting of guch services would be an important step
forward. These problems did not happen overnight and neither
will their solutions. Steps to improve management oversight
would ioelude Pureau managsr training, implementation of
annual audit requirementz and development of an intermal
auvdit staff and more effective procedural manuals.

2. Question: MWould not the trust accounts have Lo be reconciled
prior to any transfer of trust funds?

: We have a contract arrangement with a private CPA
firm to reconcile the tribal truet fund accounting records on
the Bureadu’'s automated finapce system with the Treasury's
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Page 2
Mr. Swimmer
June 19, 1987

assurances can you give me, that if the Bureau receives a grade of
"F" for poor forestry management of the Tribe's timber and
forestry resources, that you will not contract the forestry trust
responsibilities out to a private company or firm? And what if
the Bureau receives annther grade of "F" for poor quality
educational programs in Bureau schools etc., would you transfer
the Bureau educational programs out? This could go on with all
the trust responsibilities that the Bureau has the legal and moral
responsibility for protecting.

Singerely,

Leon Miller, Chairman
Stockbridge-Munsee Community

LM/ ek

cc: BIA - Ashland Agency
BIA - Minneapolis Area
Senator William Proxmire
Senator Robert Kasten, Jr.
Congressman Toby Roth
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STOCKBDGE - MUNIEE BAHD OFf MOHICAN IHIHANS

STOCKBRIDGE - MUNSEE COMMUNITY
Raute ¥ Fhons Bowler (F15) 793-4111
BOWLER. WISCONSIN 54414

June 1%, 1987

Mr. Rufs Swimmer

Aszistant Secretary - Indjan hffairs
Departrent of Interior - BIA

18th and C, St. ¥ W.

wWashington, D.C. 20240

RE: Transfer of Trust Responsihilities
Dear Mr. Swimmer;

T write this letter to you on behalf of my tribe to let you
know that we are vehemently opposed to the planned transfer of
Cureau trust responsibilities to the private sector. It is my
opinion that this is another flagzant example of the Bureau's
attempt to usurp its trust and fiduciary responsibility that
Congress has bestowed upon them. It is also my opinion, that if
Congress believed "our best interests” coulid adeguately be
addressed elsewhere, I'm confident that they would have taken the
necessary steps. Bowever, since it is obviously their positicn
that "our best interests™ could be accomplished withip the
structure of the Bureaw, Congress Saw fit to leave thece
responsibilities with you and the Agency you administer.

Mr. Swimmer, before I continue on with my specific remarks,
and the guestions I have about this transfer, let me say this: BAs
a tribal leader, I am appalled and horrified with respect to
comments I have beer hearing throughout Indian Country that you
intend to follow through with this transfer plan of yours
regardless of the wighes of the Tribes? Tell me, Mr. Swimmer,
that it isn't so. I am equally horrified Mr. Swimmer, that if
this is in fact true, I can only interpret thls "copsultation
process™ as a direct slap in the face of our govermental integrity
and intelligence., I can understand how upset you wete when the
Tribes across Indian Country united to put a stop to your transfer
plans with the Mellon Bank, but that showld have been some
indicatien to you that the Tribes are opposed to any type of
dismantling of trust responsibilities., Like the spoiled kid with
the ball who ask the other kids what games they want to play. and
they tell him, and he says, "to bad, its my ball and we will play
¥hat Ijtell you®. Is this the kind of treatment you kave in store

or ug?
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Page 2
Mr. Swinmer
June 1%, 1987

We have been informed by Bureau representatives and those
familiar with the internal operaticns of fiscal management of the
Bureau, that the reason you are contemplating this move is because
of the Comptroller Ceneral’'s report, the Bureau receives a grade
of "F" in management of accounts and accounting principles,
reconcilations, dishursements, r1epoits and custodial services for
trust fund monies an! a grade of "A" for returns on investments.
I believe that the solution to this problem could be rectified
internally by re-organizing your staff responsible for this
division and providing them with the necessary training; any
sophisticated equipment/computers that are necessary and increase
in manpower if need be. We recommend that the present system be
completely overbauled, if necessary, in order to improve
efficiency within this division before any attempt is made by the
Bureau to transfer this to a private financial institution.

Another troubling aspect of this transfer, as we were
isformed by Bureau representatives, is that the Bureau itself will
determine if "accountability® of the financial instituticen is
being accomplished and purpose and goals being met. How can this
be 50 when the primary reason you wanted it removed from the
Bureau is because of poor management, mismanagement and
accountability problem within the agency?

Some other questions we have with respect to this transfer
are as follows:

1. Will the transfer of investing and management process to
a private financial institution cure the in-house management
problems?

2. Would not the trust accounts have to be reconciied prilor
to any transfer of trust funds?

3. 1Is the contracting procedure you are about to enter into
more costly to the federal government?

4. How can a contract of this magnitude be justified when
the BIA has staff responsible for trust fund accounts that will
remain on the payroll?

5. What happened to the investments during the three months
of investment in the Mellon Bank?

Lastly, I am concerned about the type of precedent this
dismantling of trust responsibility will have on other trust
responsibilities the Bureau is obligated to uphold. What
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August 5, 1987

Arlene Brown, Special Assistant
Deputy Assistant Secretary

Bureau of Indian Affairs

Operations

Main Interior Byilding

C St. Between 18th & 19th Sts., N.M.
Washington, D.C. 20240

Dear Ms. Brown:

The Aberdeen Area Tribal (hairmen's Association would like to
extend their appreciation to you for attending their meeting in
conjunction with the Aberdeen Area Office Bureau of Indian Affairs
concerning the trust fund issue and possible contracting, Your
information was wvery helpful in bringing about some understanding
of the particulars of contracting the trust fumd program that the
Bureau of Imdian Affairs is the trustee for. We now know consider-
ably more than we knew before your presentation at the meeting,

Again, I want to thank you and extend our most sincere apprecia-
tion for your presentation at our meeting.

Sincerely,

%uu«/r/,dé,/

Clarence W, Skye
Execytive Director

€C: Chrono

Crom Cra
Pang Ridge
Chayenne
Sissaton
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United States Department of the Interior

OFFICE OF THE SECRETARY
WASHINGTON, D.C. 20240

A ) lﬂﬂl:

Melvin R. Sampson

Chairman, Yakima Indian Nation
P.O. Box 151

Toppenich, Washington 98948

Dear Mr, Sampson:

Thank yYou for yoUr lettel of June 1% on the proposed procurement
of trust fund services. Please accept our apoloegy for the delay
in responding. Your comments and views will be made a part of
the tribal consultation record.

1 will address your concerns in the same order as your letter.

First, while you acknowledged the need for major correctione in
our currcent trust fund system, yYou stated that the Bureau's
approach in this propesal is focused solely on technical
considerations for s0lutiené. Further, you emphagized that the
Bureau has a trust recponsibility to tribes and individuwal
Indians not a responsibility to a trust fupction and asked where
the human factor has been incorporated?

As you point out, the Bureau, as trustee, has a respongibility
to the tribes and individual Indiane it services. To meet and
strengthen that responsibility, however, certain operational
functions in our truet program are in critical need of
improvement s¢ that the tribe or individual may benefit. As you
know, independent reportg and gtudies have identified
deficiencies in our coperations which have resuited in a lack of
quality services to the ultimate Indian beneficiary. i.e.
untimely, inaccurate information: diebursement time lage and
loss ¢f earnings to the trust account holder from disbursesent
clearance float; and uninvesgted cagh due to delays between cash
receipt and deposit. The prefesgional cash management,
accounting and investment advieory eervices we are seeking would
regult in greater earnings from cash concentration and quicker
investment, accurate daily accounting and interest digtribution,
and increased liguidity to tribes and individuvals. 1Ip addition,
the reporting data would be processed more efficiently and made
available to you ob 4 much more timely basis,
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second, You expressed concern that tribal input would not be
incorporated into the procurement procese. While the Bureau
r-~ains the decision authority ae the reeponsible fiduciary
party, we have included this forum to provide you an oppertunity
to raise and receive responees L0 YOUL concerns, recommendations
and alternate suggestions. We are currently considering the
incorporation of thope tribal recommendations received into the
tinal proposal.

Third., you requested that all the alternatives considered
leading to this proposal and any asséociated feasibility studies
be made available to your tribe for review. The Price
Waterhouse report summary of January 1984, the Inspectror
General's reports of September 1983 and March 1986, the General
Accounting Office report of Sepltember 1982 and cther information
were furnished to you at the time of the consultation conducted
by your superintendent om the proposal.

Briefly, alrernatives considered in the Price-Waterhouse
report--which studied the cash management, investment management
and the related accounting systems--included recommendations to:
{1} purchase processing servicee from external providers: {(2)
implement a trust accounting system that could be run through an
external service organization which would provide terminal
access in Albuquerque; (3) implement a deposit reporting
service, which would invelve the procurementy of services from a
commercial vendor: (4) modify cash deposit procedures by
establishing a BIA trust fund concentration account in a major
cormercial bank and utilize a balance reporting service from the
bank selected; {5) consider a shift of BlA disbursement
activities to the concentration bamk in order to allow the trust
funds to obtain the benefit of disbursement float; and (&)
consider the addition of professional portfolio management
capabilities to enable Indian beneficiaries more flexibility in
the selection of invegtment options.

The General Acccunting Office and the lnspector General
identified serious operational deficiencies in the current
accounting systemé and offered recommendations, which included
contract options, to correct these problem=s.

Purther, our “request for information"” in 1985 to private sector
businesses sought information on the systems available that
could address our cash management, investment and trust fund
accounting needs. Responees indicated great interest from the
private sector and pointed vro some excellent systemg available
that were apparently superior to our existing cystemse. We are
enclosing a copy of a draft summary of commente from the private
sector.
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1n addition, we have recently contracted out an A-76 study which
will provide a management analysis and an estimate of what it
would cost to improve the Bureau's financial trust services
program, The cost estimate for the Government would then be
placed in competition with those we anticipate receiving from
the private gector. A copy of the study will! be available after
the project ie completed.

FPourth, you commented that the primary problem may be the lack
of data availability within the computer system and recommended
we redesign or modify cur exiscting automated accountiag and
finance systems to eliminate the accounting inadequacies.
Further, you requested the feasibility study sessociated with
upgrading the current system to correct theee deficliencies.

Data availability is a part of the problem we have with our
current systeme. The reason for that data unavailability is
not., however, due to programming deficiencies. Otherwise, we
could overcome the problems by dedicating adequate resources
from our Office of Data Systems. The real problem goes much
deeper. We have serious internal accounting contrel problems as
identified by the General Accounting Office and the lnspector
General in their reports. These problems are not purely
mechanical in nature; we cannot program around them. They
require major redegign or improvement, as you suggest but not in
the automated system alone.

Modern trust accounting and record Keeping syetems, which are
generic in nature, are already available in the private gector
which have the capability of handling activities similar vo our
functional needs, Such eystems are already eguipped with
corresponding accounting controle, Consistent with the
recommendations in the Price-Waterhouse and Inspector General
reports to consider contract options, we propose te correct
those weaknegsee that cannot be resolved by reprogramming alone
by employing under contract a standardized, modern accounting
control environment, This would minimize the amount of redesign
necesgary to our current interpal syetems. Under the proposal,
the contracting ingtitution would be reguired to have a
compatible state-of-the-art software eyetem to handle the trust
fund proceseing, Or, in other words, they would have a systea
which would accept our data in an automated format and enter
into their system.

Further, we are currently redesigning our Integrated Records
Management System (IRM5) environment to enable the ctransfer of
IRMS data to an external modern system, IRMS is made up of four
subsystems; individual Indian monies, lease, owner, and people,
For the past year, the Bureau has made a concerted effort te
bring each of the four subsystems on-line with current and
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accurate data. The data is currently available in an automated
format. We expect our redetign effort to be completed in
December 1987.

With respect to your request For the associated etudies used as
the basis for oufl praposal to correct the accounting
deficiencies, we have provided you the Price-Warerhouse, General
Accounting Office and Inspector General reporte, as stated
earlier.

Fifth, you asked if the prospective Financial instlitution fFaces
some Lype of governmental or legal order to releage Iindian trust
information, would that information be released reqardless of
statutory requirements? The institution would be required to
comply with the Privacy Act and any other legal requirements
applicable to Indian trust Funds. The contracting insvitution
would be required to defer to the Bureau any decision on
releasing informarion vo any other government agencies. We
would handle the matter From that point just ae we do today.

Sixth, you indicated that our Branch of Investments has
performed adequately and that unless our determination to
contract out for these services has been adequately justified,
you do not believe such services should be cobtained. Further,
you acked what is the Sclicitor's opinion on the request for
proposal?

I agree that the Bureau has performed well in its investment of
rrust Funds, and past ascegsments From independent studies have
50 acknowledged. These same studies, however, have alsgo
recommended that the Bureau seek supplementary profescional
advisory services to continue and strengthen our investment
responsibilities mandated by law. OQur current investment
program is basically a manual operation which relies primarily
on a bidding process for certificates of depesit in which funde
are offered to the highesy bidders. Investment analysis or
economic and market trend capability in considering other
eligible government securities of varying maturities with
potentially higher yvields is not included in today's program.
Such specialized assistance or expertise is readily available in
the private sector. The addition of professional portfolio
management cservices would also offer you more flexibility in
gelecting from the proposed short, intermediate and long rerm
investment options which would best meet your investment
objectives and liquidity needs. It is these improved services
which we are seeking in our investment program to aessure safetry,
liquidity and maximum return For your trust aesete. The
Solicitor's Office has been working with us closely in preparing
the request for propogsal and has concurred in its May 13, 1985,
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memorandum (referenced in your letter) that the above factors
make the securing of outeside expertise both important and proper
as a prudent trustee.

Finally, with respect to your concern as to the cost
effectiveness of the contracting alternative versus in-houge
redesigning, the uvltimate costs would be determined on a
competitive basise. Cost e¢etimates from the private sector and
the government would be a primary factor in evaluating the
proposals received. Purther, we anticipate that the costs for
the services we are seeking to be higher during the initial
implementation year than in subsequent years. There will be
some dual cogts [or Bureau operations and contract phase-in
during Fiscal Year 1988 and additional funds have been requested
in the Bureau's Fiscal Year 1988 budget., After the
implementation period., however, we expect the contract costs,
plus remaining Bureau residuval operation costg, to not exceed
what we are currently paying for service delivery.

We are making every effort to consider all tribal and individual
concernt in our endeavor to improve the management of Indian
trust assets. I hope that we have responded to your concerns.
Thank you for taking the time to review our proposal and share
your views in writing.

Sincerely,

J§{ Ross O, Swimmes

Aseistant Secretary - Indian Affairs

Enclesure
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CONFPEDERATED TRIBES AND DANDS
taTAKLI~TIFS R THE . . . GEMERAL TOUNCIL
PRIASY OFOUNE S 188h Vakima Judian Natiow TRIBAL COUNCE,
o TE AL D eF e
FOST OFACE BOA 131
TORPERSN WaSemGTn P

June 15, 19872

Hororable Ross Swiamer

Assistant Secretary of Indian Affairs
United States Department of Interjer
Washington, BG.C. 20240

THRY: Hiram Olney, Superintendent
Yakima Indian Agency
Bureau af [ndian Affairs

Dear Mr. Swiwmmer:

The Yakima [ndian Hation recognizes that the Bureau of Indian
Affairs hbas, in the past, been unable ta provide financial trust
functions to Tribes in an effective and efficiant wanner and that
wajor corrections to the system may be necessary. Haowever, it
appears that the alternative to contract these functions has been
based solely on technical considerations for a sclution, and has
not taken into account the human factar, the individual Indian,
Again and again it has been stated that the Bureau of Indian
affairs has & "trust”™ responsibility to Indians and Indian tribes,
This responsibility is & trust responsibility to the individual
Indian and not a responsibility to a trust function, wWhere has
the numan facror been incorporated?

It appears from the tone of the Federal Register potice dated
april 15, 1987, that tribal consultation would be solicitated azs &
necessary reauirement but would net be incorporated,

"The procurement process will include censultation with
[ndian tribes by the Bureauw af Indian Affairs. However, it
should be noted that "consultation is not the sama as abeying
those whe are consulted,” The Hoopa Yalley Tribe wvs, Joe
Christie, et al., No. 86-2B61 DCH#C BE-5557 MHP, United States
Court of Mppeals for the Ninth Circuit, and that the Bureau
retains decisjon authority as the responsible fiduciary
party.”

1t is also apparent that the Bureau of Indian Affairs has
undergone various audits and reviews of their Trust Accounting
system and that recomwendations to correct the deficiancias have
been proposed. One of the recommendations of the [G's Audit
Report on Accaunting Lontrals Over Tribal Trust Funds Bureau of
Indian Affairs was to establish & separate Organizational approach
for tribal trust fund accounting and investment gperations,

ATTA{HMENT C
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Page Two
June 15, 1987

"Several options exist, inciuding contracting out, and an in-
depth feasibility analysis is needed before the best one can
be selected.”

In order for the vakima lndian Nation to asSsess the BlA
recommended alternative, the Yakima Indian MNation is requesting
that all the alternativec considered and the associated
feasibility studie< be made available to our Iribe for review.

‘Moreover, upon review of both I6's reports., 3t appears that
the problem is not the invesiment services provided or rate of
retyrn, and not necessarily the accounting system established. but
rather the lack of data availability within the computer system,
1t appears that most, if not all, the actounting probless would be
eliminated by redesigning or modifying the existing automated
account ng and finance system, This does not mean an additional
purchase of computer equipment, but rather an expenditure for
additional computer programming to redesign the systes to
eliminate the inadequacies which ted to the development of
accounting and finance sub-systems. The Yakima Indian Nation
requests the feasibility study associated with upgrading the
current system to correct deficiencies.

Another primary concern the Yakima Nation has with the
propesal to contract, is the protection of Indian Resource
information. It has been stated in the information provided that
funds held in trust will be protected through statutory
requirements and that the contractor is restricted, by Jlaws
governing financial institutions, from releasing Financial data.
However, if this financial institution faces some type of U.5.
Gavernmental and/or legal order t0 reledase information under a
time requirement, won't that infarmation be released, regardless
of Statutory requirements? Even if the BIA is contacted regarding
the release, which they may not be, it is highly unlikely that
they would be able to prevent the release in a timely manner. The
damage to the individual Indian or tribe would already be done and
a possible precedent established. Realizing that this financial
institution will have access to a majority of tribal records, what
assurances are there that this will not occur. We believe none,
because the financial institution selected operates under the
guidelines of the United States, and is therefore responsible tao
them, untike the BIA who has a "trust™ responsibility to Tribes
and individual Indians.
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Page fThree
June 15. 1987

Another area of concern is the Solicitor's opinion regarding
investments of Indian Trust funds. In Opinian dated May 13,
1989, the solicitor was responding to the implications of
contracting with outside vendors to handle the various aspects of
several management and investment of Trust Funds optiaons. This
opinion states: .

"{3) There are no legal obstacles to the employment

of an agent to provide invesiment information assuming

the informaticn is needed far the groper investment

of Indian Trust Funds and cannat reasonably be provided

by Bureau Personnel.”

[t also states,

"The burden s on the Jrustee to Show that it was
necessary to esploy the agent,,,”

It further states,

", . . a corporate Trustee is guilty of an improper
delegation of its powers and duties if it permits
others to do a¢ts which should be performed by its
own directors, officers or employeess. , ,

and gualifies this with the following statement,

", , . {it) would seem to come down to finding that
the Branch of Investwments cannot adequately perform
needed investment services as the cutside agent could (3)™,

Therefore, has it been proven that the BIA Branch of
investments cannot adequately perform these functions. We bhelieve
not. In fact, it has been shown that the Branch of Investments
has performed adequately, Unless this determination has been
adequately justified, we do not believe these services may be
obtained. What i3 the Soliciter's opinion with regards to this
fequest for Proposal?
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Page Four
June 15, 1987

We believe that it is in our best interest to msaintain BlA
responsibility over Trust funds, in terms of protection of our
resgurces and the associated "trust™ responsibility, and that it
is as cost effective and efficient to correct the current systes
as it is to contract the function. We wil}! oppose the concept aof
contracting until you, the Assistant Secretary of the I[nterior,
can provide the associated feasibility studies which prove
contracting is more cost eiiective than in-house redesigning, and
have answered all our gquestions and concerns. Until the answers
to our questions and the requested information have been provided
for our review and coOmment, the consultation process cannat be
considered complete.

Sincerely,

Ivin Ry Sampson, Chairsan
29“ Yakima [ndian Natian
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United States Department of the Interior

OFFICE OF THE SECRETARY
WASHINGTON, D.C. 20240

MAY 20 1968

Honerable Daniel K. Inouye
Thairman, Select Committee
on Indian Affairs
United States Senate
Washington, DC 20510

Dear Mr. Chairman:

As an update to our trust fund proposal, we have enclosed a copy
of Amendment No. 3 to our Reguest for Proposals for Financial
Trust Services. The amendment would provide the prospective
contractor ap alterpative to use U.S. goverpment securities as
collateral in lieu of the surety bond requirement. Please note
that the closing date for submission of proposals has been
extended to June 1. 1988.

We are also epcleosing for your informatic. copies of additional
correspondence with the Aqua Caliente Band of Cahuilla Indians,
the Fort Belknap Community Council and the Seneca Nation, who
offered further comments on the procurement propozal.

Sincerely.
18§ Ross O, Swimmer

Assistant Secretary - Indian Affairs

Enclosures {7)

original sent to Sidpney R. Yates, House Appropriations
Subcommittee on Interior and Related Affairs; Morris K. Udall,
Youse Committee on Interior and Insular Affairs: Daniel E.
Inouye. Senate Select Committee on Indian Affairs; and Robert C.
Byrd, Senate Subcommittee on Interior and Related Agencies.

L



United States Department of the Interior

OFFICE OF THE SECRETARY
WASHINGTON, D.C. 20240

MAY 12 19P9,

Mr, Richard M. Milanovich

Chairman, Agua Caliente Band of
Cahuilla Indians

960 East Tahgquitz Way, Suite 106

2alm Springs, California 92262

Dear Mr. Milancvich:

Thank you for your March 15 letter commenting on our trust fund
queation and answer document dated February &. You requasted
clarification on two of the questions concerning IIM accounts.

¥our firat query relates to Question #155 in the February &
document on the role of the Department of Justice in a dispute
concerning a ¢laim by the Internal Revenue Service (IRS) against
IIM funds held by a private banking institution under the
proposal. Our initial answer to this question was that the
current contracting effort would not alter the conduct of the
Department of Juatice, That is because the contract proposal
would not alter BIA's responsibility with reapect to Indian
trust funds. Hence, the BIA's relationship with the Justice
Department if and when such a case arises will not be
conpromised by the approval of the proposed contract. Of
course, Wwe are unable to determine what position the Justice
Department will take in any particular case, These
determinations are within the Justice Department’'s discretion
and are made on & c¢ase by case basis,

You also expressed concern relating to the protection enjoyed by
IIM trust funds from IRS seizure or levy under the proposed
procurement. Our initial answer to Question #156 was that the
trust funda would be as protected under the proposed procurement
as they are today. You suggested that although this may be true
in theory, in actual practice various factors will combine to
expose IIM funds to a much greater risk of ievy by the IRS or
attachment by a private <¢laimant under state law. We agree that
your c¢oacern in this regard cannot be dismiased as improbable,
Therefore, in order to assure continued protection of ITM funds
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under the contract te the same extent as they are protected
today, we plan to include a provision in the prospective
contract which would require that the contractor shall not
release such fuhds to the IR5 cor other claimant without the
appropriate BIA official's approval as required by 25 CFR Part
115, and that failure to follow this requirement shall expose
the contractor to liability for the funds disbursed without BIA
approval.

Your contribution of constructive comments to improve our
cohtract proposal is sincerely appreciated.

Sincerely,

IS Ross Q. Swimmer

Assistant Secretary -~ Indian Affairs

cc: Sacramento Area Director
Palm Springs Field Office

;
cc: {Surpame, ABrown,100, 600, B. Wilkinson, AS/IA, Chron, BCCO,
AS/IA RF, Sol-IaA
ABrowh:ab 5/11/88
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* h”ﬁOUqu f/ii:lij}? ® 100
AGUA CALIENTE T oncs gy
BAND OF vy
CAHUILLA INDIANS

March 15, 1988

Mr. Ross 0. Swimmer,

Assistant Seqretary, Indian Affairs
). §. DEPARTMENT OF THE INTERIOR
18th & "C" Streets, N. W.
Mashington, D.C. 20240

RE: Trust Fund Servives Proposal
Dear Mr. Swimmer:

Thank you for your letter of February 8, 1988 and the
enclosed set of questions and answers reqgarding youtr
proposal to improve financial trust fund services,
espacially concerning IIM accounts. The Tribal Council

is still reviewlng these materials, and may have further
comments on them. But there is one point on which we wish
to comment now. ©Outr present primary concerns are with
questions 155 and 156, and the answers to them,

Question 155 asks which party the Department of Justice
would represent in a dispute concerning a c¢laim by the
Internal Revenue Service against IIM funds held by a
private banking institution under the proposal. The answer
given is that there will be no change in the Department of
Justice's role, but does not specify what that role
presently is. So we must ask again, who will the
Department of Justice represent? Will it represent the IRS
asg claimant? Will it represent the BIA and the bank as
trustee? Will it represent the account holder as
beneficiary? If the Department of Justice will represent
the IRS, who will advocate the interests of and represent
the trustee and the beneficiary?®

Question 156 and its answer are even more troubling. The
guestion and its answer represent that trust funds in a
private institution under this proposal will be just as
protected by the BIA from seizure or levy by the IRS or
others. Within the last few months, the IRS attempted to
levy on over $50,000 of another local tribe's IIM funds
held by the Southern California Agency in trust for the
tribe for the debts of a third party. There was no advance
notice to either that tribe or the agency. The Notice of
Levy was just served one day, demanding compliance within
10 days.
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March 15, 1988
Page 2.

Under 26 U.S5.C. 56332(c), the Agency Superintendent was
personally at risk for 150% of the amount of the levy.
Fortunately for that tribe, the Agency Superintendent was
effectively relieved of this responsibility because the
Tribe was able to convince the IRS that cases such as
Keechi v. U.5., 604 F.Supp. 267 (D.D,C., 198%5) prevented
IRS levy of such IIM funds in the hands of the BIA.

But we are not at all sure that a private banker serveq
with the same Notice of Levy would be willing to run the
risk of a 150% personal liability, or would be able to
convince the IRS or a court that such funds were equally
exempt from levy, especially since the tax anti-injunction
act (26 U,S.C. Section 7421) generally prohibits any court
from restraining the collection of any tax. We fear that
the proposal would significantly increase the chances of
seizure of trust funds by the IRS or others beyond what
that risk is now unless either legislation or at least new
federal regulations make it absolutely clear that the
private banking institution would have exactly the same
rights and duties toward protecting such funds from levy as
does the BIA now. It is difficult enough now, and
sometimes impossible, for the BIA to make the reguired
response within 10 days ko prevent such a seizure. What
assurance do we have that a private banking institution
performing the same function would be willing or able to
make the same response within the same 10 days.

We may agree that, in theory, cases such as U.S. v. Keechi,
supra, and statutes such as 25 U.5,C. Section 410, would
protect IIM funds from seizure by the IRS or others., But
in actual practice we fear that the private status of the
financial institution, uncertainty about the trust status
of the funds, the reluctance of a private institution to
take up and vigorously assert the advocacy role expected of
the trustee, and the pressure of short response times would
all combine in practice to expose IIM funds to a much
greater risk of levy by the IRS or attachment by a private
claimant under state law than exists today.
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R. O. Swimmer
March 15, 1288
Page 3.

We are pleased to be alLle to present our concerns to you on
this subject whivh is of enormous practical importance to
our members and to the Tribe itself. We will appreciate
hearing your thought on our concerns as you further develop

the propeosal.
Sineerely yours,
- _1'? : ! , - ~
oM. b L
Rictard M. Milanovich
Chairman, Tribal Council

AGUA CALIENTE BAND OF
CAHUILLA INDIANS

RMM{ emp
¢c: Bell Haney, Area Directot

Palm Springs Field Office

RMM emp
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United States Department of the Interior

OFFICE OF THE SECRETARY
WASHINGTON, D.C. 20240
WAY {2 1968

Mr. Gilbert Horn

Chairman, Fort Belknap Community Council
P.O. Box 249

Fort Belknap Agency

Harlem, Montana 59526

Pear Mr. Horn:

Thank you for your March 17 letter to the Fort Belknap Agency
Superintendent commenting on the Request for Proposals (RPF) for
trust fund financial services.

You first indicated that a Government cost comparison was not
rade prior to seeking solicitations to gohtract under section
L.2.0 of the RFP. Under the requirements of OMB Circular A~-76,
the Government must prepare an A-76 study for its commercial
activities. We have contracted cut for this A-76 study. The
study will eveolve into three documents: a most efficient
srganization (MEDO} study. & Government's cost estimate apd a
comparison (a single form) of the Government's cost to the
selecced vendor's cost. Each of these documents are treated as
if they were an independent bid and are, therefore, sealed until
the decision is to he made. The MEQ study has been completed in
draft form. The Governrent's cost estimate is now inp
preparation and must be submitted by May 25, 1988, the ¢loaing
date for all proposals under thie RFP, The comparison will be
performed during the proposal evaluation period. After an
offeror is selected for contract award, based on cost and
rechnical submissions, the Government's estimate will be opened
and compared to the successful offerer's proposal to determine
whether the improved services we are Seeking will be performed
oy contract or by the Government.

In addition, you stated that the Fort Belknap Tribal Council was
not consulted on this trust fund initiative., During the three
summer months of 1987, our superintendents met with their
respective agency tripes on the trust fund proposal, A Federal
Register Notice dated April 15, 1987, outlined the process for
these tribal sessgions. (Copy enclosed.) We have also enclosed
for your reference gur agency file on the June 26, 1987, meeting
with the Fort Belknap Indian Community Council on this

proposal. As a result of the tribal sessions conducted
nationwide, many of the tribal suggestions received were
incorporated in the RFP issued February 18, 1988. Questions
asked in followup to these sessions Wwere compiled in a
comprehensive question and answer document and provided ¢o all
tribes as an addivional informational exchange. A copy of this
document is encloged.
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Fort Betknap Community Council

1406) 153-2205
P.0. Box 249
Fort Belknap Agency
Harlem, Montane 59528

Sam Necterville, Supsacincendenc
Burseu of Indian Affaire

Forc Relknsp Agency

Harlem, NT 59526

Mr. Nattarvillae:

I feal thac copmencs must be made cegarding cha propoeed Requeer For Proposal
{RFP} to contctect Foc Indian Truat Fund Financial Servicae.

In the firet inetance ff appears to Indicate chat it is more sconomical to
concract chis sspect of & “"Teusc Responsibility” chan have che Bucesu of
Indian Affairs mansge the funds. We do not beliave a compsrison was mmde
prior to asseking solicicacions to contrect for chis aervice L,2 Nocica of Coat
Comparison {Negociated) (FAR 32.207-2) (Apn. 1984)

{a) This solicication is part of a Government cost compecieon o
decerazine whecher accomplishing cthe apacific work under conttact
or by Governmant performance ig wore economical. [If Goverumenc
petformance is determined to be more economical, this aolicitetion
will be cancelled and no contrace will be awvacded.”

At a maeting of Tcibal Chairman and Staff in Febtuacy 1987 Assiscant Secretary
Svimmer was informed by &ll tribes in che Billinge Atea that chey viewved hie
propoced contract wicth the Mellon Panke as an abrogation of cruec reaponsibilicy.
The immediace RFP is an efforc to asccomplish che eame purpoea. Who la to asy
that Mellon Banking incterescs will not win che bid. In effece, the eama purpose
was accouplished without cribal conaent evan though Swisemer said, "We have

spent mote chan chree months consuleing wich Indian Tribeg co increess theic
undergeanding and address cheir concerne.” The Fort Belknap Tribal Council

wete not consulted.

The Fott Balknap Community Council would Iike to object to be agsured che
services of cash ¢oncentracion, accouncing snd invescmenc eervicee being
contracced t0 a privacte for profit financisl inatitucion, Coucrt casea have
plainly scated chat Indian tribes ace govenmencal units chat hava ¢ "spaciasl
policical crusc relacionship with che Uniced Stetes governmenc. This "ecrusc”
reletes to lend, cribal self govecnment and soclel services. The ganeral
pucposa of che crusc relacionship is to insure the survival end welfare of the
Indian rescurcea. It ia & ducy imposed upon che Secracary of the Incecior.
Therefoce, the Agsiscanc Secretsry should not concrace away & "trust” service.
We believa that the Bureav of Indian Affairs could and should have acreamlined
it*s own capabilicies and staff co accomplish chis purposa.
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Basicelly we view the propossad sction es s step on the pert of the Assistent
secretary to dismantle the Bursau of Indian Affairs. We believe that most
financisl staff will loss their jobs, the Eureau budget will be reduced, and
the services will be diminished. B

Sincerely yours,
‘-.'/ /‘_/‘_. 2
{1 Horn &

“Chairmnn

ce: file
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United States Department of the Interior

OFFICE OF THE SECRETARY
WASHINGTON, D.C. 20240

MAY 12 1988

Mr . Robert €. Hoag

President, Seneca Nation of Indians
1490 Route 428

Irving, New York 14081

Dear Mr. Hoag:

Thank you for your HMarch 28 letter on the trust fund services
question and answer document dated February 8. You posed
several additional questions.

Oon investments, you asked how the propoesed changes would result
in an increased return on investment that would justify the cost
¢f anything more than a profeasional investment adviaory
services contract. You als¢ requested the results of any study
or analysis conducted t¢ justify the added risk of “other
eligible securities" as compared to BIA's eXxperience of
investments in certificates of deposit.

With the exception of a small percentage of investaents in
government securities, the BIA primarily invests in short-term
certificates of depogit. The Price Waterhouse Report of 1984
recommended that the Bureau pool the tribal funds inte
portfolios and seek cutside investment advisory services to
assure that the BIA would have access to experienced poertfolio
managers. Specifically., it recoemmended establighing at least a
shert-term highly liquid portfelio and an intermediate-term
wealth maximization portfelie, Optiopnal iantermediate or longer
term portfolios would enable tribas to allocate those assets
where funds are not needed for longer pericds in higher yielding
securities. Under the traditional wvield curve, investors whe
assupe the risks associated with longer term securities are
rewarded more than investors who place their funds in shorter
term issues. The Report further suggested that the portfolic(s}
be constructed to diversify among other eligible government
securities under 25 U.5.C. 162a, i.e. mortgaged-backed
securities and other longer term federally guaranteed
securities, so as to maximize the return on investment and to
reduce the portfolio risk associated with the various levels of
expected returns., In addition, the portfelio{s) should alse
provide sufficient liquidity to meet other tribal investment
objectives and needs.



our procurement proposal seeks improvements in our investment
program consistent with these recommendations. Since the
Government would continue to pay for all contract costs, there
Would be no impact on the yield which trust holders now enjoy.
With respect to the longer term portfclio coptions, tribes would
also have the opportunity tco allocate their aasets in
potentially higher yielding investments. These portfolio
options are not available in today's program. Further, the A-76
process will include the cost eastimates for the Government to
provide these same improvements to the BIA's investment program
internally.

You also asked if the A-76 study will estimate the coat of
services to be performed by the contractor now performed by BIA
staff. The cost estimate prepared under the A-76 will determine
only the Government's cost of an improved operation to meet all
requirements of the Request for Proposals {(RFP) issued February
18 including the cost to implement those changes. The total
estimate for upgrading BIA services internally will then be
compared with the successful vendor proposal.

Finally, you asked if additional appropriated funds will be

requested for this initiative or will other program funds be
used. Additional funds were provided in the Bureau’'s Fiscal
Year 1988 budget for the trust fund c¢contract initiative., We
have alsc requested additional funds for the Bureau’'s Fiscal
Year 1989 budget.

1 hope this information is helpful in better underastanding our
effort to improve services to Indian trust asset owners. Thank
you for offering further comments on our trust fund proposal.

Sincerely,

Assistant Secretary - Indian Affairs

cc: Eastern Area Director
New York Liaison Office

cct (Surname,100,200, F. Kellerup. ABrown, 600, AS/IA
Sec'y RF, BCCO
ABrown:ab 5/12/88
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ToTIT M ae Ure=hia

| R CIA)
" The Seneca Nation of indiang v‘“»/
L

. 4N P.0. e 101
IRVING, NEW FORK 14081 SALAMANCA, NEW YORK 14779
Fhga (716) T32-4000 Plous (G - 1790
Pagas (110 931400

March 28, 1968

Ross Q. Swimser

Assistant Secretsry-Indian Affairs
US Dept. of the Interior

Office of the Secrstary

18 & C Streats, NW

Washington, DC 20240

Daar Mr. Assistant Secretary

Thank you for the information you sent with thes RFP Trust Fund
Services status report in your letter dated February B, 19889.
Though I found your "guestion and anawer document”™ truly
informative, a couple of questions remain,

Regarding Investments, 1t 1s still unclesr how the changes you
propose will rTesult in an Llncreassd return on investment that
will justify tha cost of anything more than a simple professional
investment advisory services contract. Relatsd to this, I would
like to know the result of any study or analysis that has been
dona to justify the sdded risk of investment in “"other eligible
securities” as compared to the historical experience of
investsents in Ch's.

You note Iin your letter that tha A-76 study will provide a cost
estimate of the laprovements %o the BIA's financlal trust
sorvices program. Will this atudy also eatimate the cost of
servicea that will be done by the contractor that are now being
dong by PIA staff7

A final concern I have is how any additional costs of this
initiative will be met 1f the expected saving do not fully offset
the added cost. Will sdditional asppropriated funds be regquested
or will other program fundes be uged?
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Mr. Rogs O. Swimmer

Page 2
March 28, 1988

Thank you again for this opportunity to comment on this important
matter.

Sinceraly

Robert C. Hoag
SNI Prasident
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FEB 08 1988

BUREAU OF INDIAN AFFAIRS

Proposal for Financial Trust Fupd Services

QUESTIONS AND ANSWERS

The following list of Questions and answers has been compiled
from Questions which were submitted in writing from tribes and
BIA field offices in followup to the consultation meetings
conducted in accordance with the Federal Register Notice of
April 15, 1987. We have arranged them under the following
general subject areas in alphabetical order:

Subject Area Page
ACCounting . . . - + o+« 4 . . e e e e e s . 2
Automated Systems . . . . . . . . ., . . ., . &
Checks . . . . . . . . « - + . + « .« . ., - 10
Collections & Disbursements . . . . . . . . 12
Contracting: General & Miscellaneous . . . 15
CABES . v v v v e e e e e e e e e e w.o.o22
Individual Indian Monies {IIM} . . . . ., . . 25
INSUFANCE . .+ . . = & = = + o +« & » « + + - 29
Investment . . . - . . . + « 4+ + + 4 . o4 - . 30
Legal Related: Liability & Protection . . . 38

Minerals Management Service {MMS) and
Related Indian Royvalty Preocess . . . . . . 40

Gptions: Trust Fund Withdrawal &
Regionalization . . . . . . . . . + . . . 44

Taxation and Internal Revenue Service
{IRS) Related . . . . . . . . . . . . . ., 48

Training . . + + « « - + v 4 4 4w e e e e . - 46

Tribal Representation . . . . . . . . . . . 47
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HOMW DO YOU PLAN TO BALANCE THE VAST NUMBER OF IIM
ACCOUNTS AND TO CLEANSE THE TRIBAL TRUST ACCOUNTS?

We have several projects underway to address the IIM
and tribal trust fund accounting problems:

The Bureau initilated training for staff in area and
field locations in May 1987 for reconciliation of all
tribal and IIM trust accounts. The training includes
preliminary reviews and evaluation of the accounting
systems 30 that the field can reconcile current and
future transactions. All areas have completed their
training. As a result, each location now has been
trained in the procedures and has the capability to
verify the accuracy ¢f each individual account balance.

We have alse contracted with a CPA firm to reconcile
the estimated 1,750 tribal accounts. Since January
1987, they have completed reconciliation of these
accounts for FY 1972 through FY 1981. We expect the
tribal reconciliation for FY 1981 through FY 1987 to be
completed by June 30, 1988.

WOULD NOT THE TRUST ACCOUNTS HAVE TC BE RECONCILED
PRIOR TO ANY TRANSFER OF TRUST FUNDS?

The reconciliation efforts described abeve te verify
the tribal and IIM account balances are a prierity in
apticipation of any transfer of accounting data te a
prospective contracter. From that point in time. the
funds would be subject to internal and external audits
supplied by the contracting institution, and t¢o audirs
by the General Accounting Office and the Inspector
General as well as contract compliance reviews by the
Bureay. This would be the first time all the trust
funds would be included in such an environment.

WILL THE CONVERSION TO THE PROPOSED SYSTEM CAUSE THE
IIM RECONCILIATION PROJECT TO BE SHIFTED TO A LOWER
PRIORITY?

Ho. The reconciliation effort would proceed as
scheduled.

WILL AN AUDIT OF THE TRUST ACCOUNTS BE COWNDUCTED PRIOR
TO TRANSFERRING THE ACCOUNT DATA TO THE PROPOSED
SYSTEM?
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Currently. tribal and IIM account cash balances are
reconciled with Treasury each month. An ongeoing review
of tribal and individual accounts is being performed to
assure accuracy of the balances prior to any transfer
of accounting data to a contracter. In conjunction
with this review, we plan to contract for an annual
audit beginning with FY 1987 of trust account
transaction activity (including tribal and IIM) to
¢ebtain an independent opinion as te whether the
transactions are fairly presented in the financial
reports as geherated by the Bureau's accounting
systems.

WHAT REPORTS WILL THE TRIBES AND INDIVIDUAL ACCOQUNT
HOLDERS RECEIVE AND WHAT WILL THEY LOOE LIKE?

Account holders would receive monthly statements of
agcount that would present transaction summaries and
beginning and ending balances in their accounts. These
reports would be sent directly to the tribes and IIM
account holders. unless the account holder desires the
agency to receive and hold the reports until they can
be picked up. In addition, we are exploring
alternatives to provide future improvements in tribal
reporting. As a result of the centract. we would then
be able to consider the inclusion of optional tribal
reports such as mohthly balance sheet and income
statement reports,

With respect to report foermats, you may eXxpect standard
formats used for these types of reports and. during the
phase-in period, reports would be similar to theose you
receive today.

WILL TRIBES HAVE ANY INPUT INTO THE FORMAT AND CONTENTS
QF THOSE REFORTS?

We would welcome any suggestions tribes may wish to
offer on report format or content. Please keep in mind
that cost effectiveness would be a primary factor in
considering significant variations in standard report
formats .

IF A BANE OR FINANCIAL INSTITUTION IS5 TO PROVIDE BASIC
DAILY DATA TO THE BIA. WHO WILL HANDLE THIS DATA?

The financial institution would be required te¢ submit a
variety of financial data to the Bureau on a daily
basis; some data would net be required except on a
menthly basis. The majority of the data would be
provided to the Rational Technical Service Cetiter
{(NT5C) in Albuquerque, New Mexice. where relevant data
would be distributed t¢ the varicus Information
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Management Centers {IMC's) acroas the Bureau. The
IMC's would then provide the agency offices with the
balance data related teo the accounts (IIM or triball
for which they are responsible. The Branch of Trust
Fund Accounting. the Division of Trust Fund Management
and the Area Offices would alsc be able to receive
s$elected data directly from the financial institution
on a daily basis. .

AT WHAT LEVEL WILL ON-LINE ACCESS BE AVAILABLE? AREA,
AGENCY OR TRIBAL LOCATION?

On-line ag¢cess to information for trust fund accounts
would be available te the area and agency lecations.

We anticipate that an option would be made available to
those tribes desiring on-line access to their own
tribal account balances and related transaction summary
data. Only Bureau area and agency ¢ffices would have
access to 1IM balance data. The costs associated with
tribal access, yet to be determined in part or in
total, would be the rezponsibility of the user tribe.

HOW WILL THE PAPERWORE OCCUR FOR SPECIFIC TRIBAL
DRAWDOWNS ?

Until the Bureau has selected the successful proposal.
it will bhe difficult to present specifically how the
procedures to draw down tribal funds will be defined.
We anticipate, however, that the same paperwork now
prepared at the area/agency level would be required,
and entered into the computer system at the
agency/area. This would allow the data to be reviewed
py the area office and then transmitted electronically
te the contractor. Once the payment has been cleared
by the area. the disbursement would be made on the same
day or no later than the next day by the contractor.

HOW WILL INCOME BE COMPUTED ON THE TRUST FUND BALANCES
AND WHEN WILL IT BE CREDITEDR TQ THE ACCOUNTS?

L3
Under the proposal, i'ncome would be earned each day
that an account has a pring¢ipal balance. For example.
today. only those IIM accounts with balances at the end
of the month earn interest for that month. If you have
a balance of $1.000 in your IIM account for the first
30 days of a 3l-day month and you withdraw 5900 on the
31lst day. leaving a balance at month end of $100, vou
now only earn interest on the $100 amount, Under the
proposed system, you would earn income onp the full
$1,000 for 30 days and on $100 for the 3lst day.
Earnings would be peosted at month end and you would
earn income for each day your account had a.balance.

31-919 0 - 90 - 12
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This example would also bhe applicable for other truat
fund groups.

INTEREST WILL BE COMPUTED DAILY ON ALL BALANCES, YET
WILL BE CREBITED ONLY MONTHLY. WHY IS THIS? WE WILL
BE LOSING ADDITIONAL INTEREST ON THE INTEREST THAT HAS
ALREADY BEEN EARNED DURING THE MONTH. FOR EXAMPLE,
INTEREST EARNED ON THE 1ST DAY OF THE MONTH WON'T BE
CREDITERP UNTIL THE END OF THE MONTH. IF YOU WERE TO
INVEST S1 BILLION IN A PASSBOOK SAVINGS ACCOUNT BARNING
5.5% ANNUAL INTEREST, THE INTEREST EARNED IN ONE DAY'S
TIME WQULD EQUAL 51%50,680. THIS 5150,680 EARNED ON THE
FIRST DAY OF THE MONTH COULD BE EARNING ADDITIONAL
INTEREST DURING THE BALANCE OF THE MONTH.

Under the proposal. we plan to post earnings once a
month. The scenario described, however. is not
entirely accurate. The principal and any realized
available income would be reinvested on a daily basis
ta increase the earnings avajilable in the portfolio at
month-end. This means that the compounding effect you
deacribe would be taken into account in the monthly
income factor for funds that were participating in the
portfalio during the ¢omputation month., Thecretically,
if income were posated daily, the effective income rate
for the month should yield the same net income as the
monthly income factor we anticipate under the mathod
gelected, The investment of your funds could be more
acgurately compared to a mutual fund type of account
rather than a "passbook savings" account.

THE DRAFT RFP SUGGESTS THAT TME FINANCIAL INSTITUTION
MUST COMPUTE DAILY INTEREST RATE FACTORS FOR EACH OF
THE TRUST POOLS AND HOLD SUCH DATA IN A PROGRAM WHICH
MAY BE ACCESSED ON LINE BY THE BIA., SINCE PARTICIPANTS
WILL BE ACCOUNTED FOR ON A SHARE BASIS AND THE POOL
WILL PE VALUED AT MARKET ON A DAILY BASIS, HOW CAN
INTEREST BE COMPUTED ON A DAILY BASIS®

As described above, the principal in your account would
earn income for each day it is in your ac¢count.
Earnings, however, would not be posted until the end of
each month using the method described above.

REFER TO DRAFT RFP SECTICON 3.6. WHAT TIMEFRAMES WILL
BE USED IN ORDER TO PRINT STATEMENTS? PRESENTLY, WE GO
BACK TO JULY OF 1983 FOR HISTORICALS., STATEMENTS OF
ACCOUNTS, WE GO BACE FIVE MONTHS PLUS CURRENT DAaY.

WHAT WILL HAPPEN WITH OUR CURRENT DATA?

We expect monthly statements of acgount to be prepared
and forwarded to the account owners and the Bureau by
the middle of the month following the report moenth.
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This could be acceleratad, depending on the
configuration and system capabilities of both the
Bureau and the contractor at the time of
implementation. The gstatements of account would
include the same report format as we have today. which
igs fiscal year to date for tribal reports, and current
month activicty for each IIM account owner report.

The retention requirements for historical data would
gonform to the dtandards set by the General Services
Administration for our records. Current data would not
be endangared in any way. The conversion plan would
require that all data be backed up on a separate system
before the conversion takes place in case there is a
problem in the transition.

REFER TO DRAFT RFP SECTION 3.8. WE PRESENTLY PQST
OTHER AGENCIES IN THE AREA OFFICE. WILL THE PROPOSED
CONTRACT ALLOW THAT ABILITY? WHAT WILL HAPPEN IF GTHER
AGENCIES POST TQO CLOSEL ESTATES? HOW WILL WE ENOW IF
THIS HAFPPENS? WILL AGENCIES BE ABLE TO ESTABLISH
ACCOUNTS FOR MEMBERS OF OTHER AGENCIES WHO HAVE
INTEREST IN OUR LANL? WE FORESEE A GOOD POSSIBILITY
FOR THE POSTING OF WRONG T.D.'S5. NAMES, ETC. BY
INDIVIDUALS WHO ARE NOT FAMILIAR WITH OUR TRIBE. WILL
THIS SYSTEM BE ABLE TO POST NATIONWIDE?

The proposed system would funcrion under very tightly
controlled data processing reguirements that would
prevent the contractor from "assuming” or "forcing"” any
account names or numbers. New accounts would be opened
only after the agency/area office input and approvals
have been obtained by the gontractor. The
establishment of multiple accounts for an individual
would be unnecesgsary since there would be ohe system
processing all accounts. The proposed system would be
a nation-wide system servicing all IIM accounts. I1f an
agency tries to post to a closed estate {or any other
cliosed agcount), the system would require the Bureau to
provide specific approval from the agency
superintendent for whom that IIM account would bhe
maintained before the contractor would allow the
transaction to be posted. The areas/agencies would not
post directly into the contractor’'s system. They
would, however. be able to present approved
transactions to the gontractor for processing.

REFER TO DRAFT RFP SECTION 4,2.1.7. FOR YOUR
INFORMATION, THIS AGENCY MAINTAINS ACCOUNTS ON THE
AREA'S SYSTEM. THE CONTRACTOR WILL HAVE TO MAINTAIN
THREE SEPARATE ACCOUNTS FOR MANY OF QUR PEQPLE AFTER WE
MAKE THE “TREATY" PAYMENT.
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We can appreciate your concern for this unigue
situation. We expect to have one account for each
individual. ©Only in the most unusual circumstances
would there he a nesd for authorizing more than one
account., The organizations that we expect to contract
with are in the business of handling large volumes of
transactions for all Kinds of situations on a daily
basis. They are pnot new to this process, They will be
very concerned with data integrity and we would
establish clear requirements for any special systen
needs, such as the one you suggest, before they wWould
be allowed to assume the system processing for that
special requirement., Before the contractor would
assume the transac¢tion posting, we plan a phased-in
approach with parallel pro¢essing until we and the
contractor are satisfied with their capabilicy to
handle that particular area’s a¢count activicy.

REFER TO DRAFT RFP SECTION 4.2.2.1. WHAT HAPPENS WITH
FUNDS UNDER $1.00 AFTER A YEAR'S TIME? WILL THIS MONEY
BE HELD AND ADDRESSED AS UNRNOWN? HOW WILL THE
CONTRACTOR ADDRESS THIS ISSUE?

The Bureau will address this issue, not the contractor,
just as we are required to d¢ today. The contractor
would not make any management decisions. They would
only provide advice and process the trust fund data
according to predisposed methods agreed to in writing.

REFER TO DRAFT RFP SBECTION 5.3.2.2. WE FORESEE
POSSIBLE QVERDRAFTS CREATED BY RECREDITING QF ACCOUNTS
TOC SOON.

No overdrafts would be possible, since any <heck
reissued would be prepared only after the check being
replaced is cancellied and the funds are recredited ¢o
the relevant trust account.

REFER TO DRAFT RFP SECTION 5.32.2.2.2., WHO WILL BE
RESPONSIBLE FOR ENCODING? WHAT HAPPENS WITH FUNDS WHEN
THEY HAVE TO BE HELD 10-30 YEARS DUE TO LACK OF
ADDRESS, NO DEATH CERTIFICATE, ETC. HOW LONG WILL
FUNDS REMAIN IN THE BANK?

The RFP will specify the requirements as to how long an
outstanding check would be honored. Those checks over
the spacified period would be recredited to the
relevant account, and the funds would remain there
until a determination has been made as to whether it
should be reissued. Distribution of funds related to
estates would continue te he handled in accordance with
BIA established procedures. As to who will d¢ the
encoding, the contractor would be expected to post
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8
cransaction activity into the trust accountz per the
instructions of the Bureau.

hutomated Systems
19, IT APPEARS THAT A MAJOR PART OF THE CURRENT PROBLEMS

HAVE BEEN DUE TO INADEQUATELY TRAINED STAFF IN THE
FIELD AND FAILURE TO PROVIDE RELEVANT INFORMATION ON A
TIMELY BASIS. PLEASE EXPLAIN HOW THE FULL
IMPLEMENTATION OF 'THE IRMS SYSTEM WILL CORRECT THESE
DEFICIENRCIES.

The full implementation of the IRMS system would not
sclve the problems that the Bureau is experiencing due
to inadequately trained staff. Prior to the
inplementation of the proposed system, the financial
institution would asszist the Bureau in training all
relevant field personnel at the agency, arsga and
central office locations., This training would
reinforce internal control procedures and define
specific lines of authority between agency and area
offices. Procedural manuals would be provided to all
persons receiving this training. This should greatly
improve the Bureay's capabilities related to the lack
of properly trained individuals.

The full implementation of the JRMS system will help us
address the failure to provide relevant information on
a timely basis. Currently, the Bureau is in the tinal
stages of editing the lease and ownership data ir the
IRMS system at all agencies., We are also converting
the data base files in the IRMS system to ADABASE
format, which will allow us to process data more
efficiently and interface with an IBM system or an
external contractor’s system more easily, We expect
thia effort to be completed in early 1938. By cleaning
up the data in the IRMS asystem, and then creating a
more efficient method of handling the data, we expect
to be able to provide the relevant information that you
refey to On a more timely basis,

20. THE BUREAU IS SPENDING A LOT COF MONEY NOW ON ADP. WHY
NOT FIX THE SYSTEM POR ACCOUNTABILITY AND RUN THE
PROGRAM IN-HOUSE?

The Bureau's ADP program involves significant systems
operations not within the scope of this contragt., The
Bureau is upgrading its capability to provide accurate
and timely information Bureau-wide. In the trust fund
program areas, however, private institutions
traditionally have developed complex computer systems
for maintaining individual accounts and for processing
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collections and disbursements. The Bureau intends to
take advantage of this technology to minimize its own
development costs and to attain state-of-the-art
improvements.

IF ONE AGENCY HAS NOT COMPLETED THE NECESSARY WOREK TO
GO ON THE IRMS SYSTEM, WILL ALL AGENCIES IN THAT AREA
BE KEPT OFF THIS SYSTEM UNTIL ALL AGENCIES ARE PREPARED
TO GO ON THE IRMS SYSTEM?

While over 90 percent of the agencies in the Bureau has
implemented or begun implementing the IRMS, the Bureau
is working onh an agency-by-agency bDasis to fully
install the system. While adoption of the IRMS will be
mandatory, schedules are being developed independently
for each agency.

WHAT COMPUTER SECURITY SYSTEM WILL THE CONTRACTOR
ASSURE? WILL THE POTENTIAL FOR COMPUTER FRAUD BE
ELIMINATED?

The proposal would require the fipancial institution to
have a software system that has an auditing capability
and a system of internal contrels that provides a
framework in which to ensure that accounting and
investment transactions are sxecuted in accordance with
generally accepted accounting principles or presc¢ribed
standards and procedures and that financial reports
accurately reflect the result of the operations. The
system would provide the necessary audit trails to
trate transactions through the system from source
documents and original input and to provide transaction
details t¢ support account balance on a demand basis.

Software system integrity would have the ability to
protect itself and t¢ insure that security controls
cannot be bypassed. The system would provide for
authorizatcion for access té system functisns that can
be defined for different classes of users. The systen
would provide for controls to ensure the timeliness,
validity, c¢orrectness, and completeness of transactions
entered into the system.

All operations regarding the s2ystem and its security
would be subject to periodic audits by the U.S.
government audit agencies, in addition to the internal
and external audits customarily required for entities
providing financial services t¢ the government. The
commercial banking industry has a long history of
providing scftware systems which insure the ihtegrity
and security of the accounts they maintain. While the
Bureau expects a higher amount of security protection
than exists today, the exact nature of the specific
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security system will not be known until the céntract
award is made.

IN THE IRMS, HOW WILL ERRORS IN DEPOSITS BE CHECKED AND
CORRECTED?

Functionally, the TIRMS would match deposits which
reasult from lease obligations with the accounts
receivable module which the Bureau is developing. A
reconciliation would then take place with the accounts
receivable module and the contractor's report of
deposits.

HOW WILL THE CONTRACTOR AND IRMS INTERFACE WITH EACH
OTHER S0 AS TO IMPROVE THE RECEIPT AND DISBURSEMENT OF
TRUST MONEYS DUE THEM AS LANDOWNERS. WE DO NOT WANT A
SYSTEM THAT IS SLOWER AND MORE DISRUPTIVE THAN THE
CURRENT IIM SYSTEM.

Under the proposed snvironment, the financial
institution would have a state—-of-the-art accounting
system. The Bureau's telecommunications system {AADIX}
would eneble the Bureau to transfer data in real time
and/or batch mode to the financial institution. The
Buresu’'s redesigned and enhanced Integrated Records
Management System (IRMS)} which includes the ITIM
subsystem would enable the IIM group to exercise a more
sophisticated and up-to-date =system. We anticipate
that large scale main-frame colputers would be involved
within the Bureau and the financial institution, and
would thereby alleviate the poor response times now
incurred.

OUR TRIBAL MEMBERS MUST USE PANK FACILITIES LOCATED 70
PLUS MILES FROM THEIR RESERVATION, SOME DO NOT MAINTAIN
ACCOUNTS IN ANY BANK, WHAT GUARANTEE WILL THEY HAVE
THAT THESE CHECKS WILL BE HONORED WITH NO WAITING
PERIOD?

We intend to do what we can to alleviate any doubt in
the local communities as to the negotiability of the
contractor’s checks. This will require aggressive
informational campaigns. In addition, the checks would
bear an inscription which would state that the issuing
financial institution is an agent of the Bureau of
Indian Affairs. Also, the RFP will require bidders to
propose check description formats intended to increase
the acceptability of contractor issued checks in remote
gecgraphical areas.
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PRIVATE CHECKS MAY BE MORE DIFFICULT TO NEGOTIATE THAN
GOVERNMENT CHECKS. HOW WILL ALL BANKS BE INFORMED?

We intend to actively purave infeormation campaigns in
all areas through the use of newspapers (local and
tribal), and to inform those known busainesses which
accept Treasury checks today from tribal members, in an
effort to assure them of the negotiability of the new
checks. This would be done well in advance of any
implementation of the new checks.

WILL THERE BE CHECKWRITING CAPABILITY AT THE AGENCY
LEVEL?

We do not anticipate that checkwriting capability would
be provided to the agency level under the proposal. We
will, however, provide an emergency payment process. A
contingency plan for emergencies would be provided to
all agency locations. We intend to explore a number of
alternatives with the future contractor., one of which
is to utilize the electronic funda transfer system to
move cash to IIM account holders either: (1) through
their personal checking account, or (2) to a BIA
account estaplished at a local bank to receive funds
and have a cashier s check issued to the IIM account
ouner,

WHAT WILL BE THE STANDARD TURNAROUND TIME FOR CHECKS,
PARTICULARLY PER CAPITA CHECK3? WILL THE CONTRACT SET
A STANDARD?

The Bureau now has a turnaround time on per capita
isguance of checks that is usually three to four days.
The checks are then mailed to the acgount holder or to
the relevant agenc¢y/area for pickup. Under the
proposal, the check request would be electronically
transmitted to the contractor for procesasing and
issuance of the checks, which would then be mailed out
on the same or next day to the recipients.

Once the contract has been awarded, the requirements
described in the RFP would bhecome the basis for the
“standards" for c¢ontractor <ompliance. The contractor
would be expected to lssue checks {(including per capita
checks)}) as requested by the Bureau,

WILL LOCAL LAW ENFORCEMENT AGENCIES BE AGGRESSIVE IN
THE CASE OF STOLEN/FORGED CHECRS?

The propesed system Would not alter the relationship
with any level of law enforcement agencies across
Indian country. The thecks would continue to be the
responsibility of the Department of Interior, We
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anticipate law epforcement agencies will contipue their
current aggressiveness in the case of stolen or forged
rrust fund checks.

30. REFER TC DRAFT RFP SECTION 4.3.4.0. WHO WILL HANDLE
JUDGMENT CHECKS FOR DECEASED INDIVIDUALS? WHERE WILL
MONEY GO AND WHAT HAPPENS TO INTEREST GENERATED FROM
RETURNED CHECKS?

The Bureau would provide the contractor collection and
disbursement advice. There would be no change from the
way in which judgment checks are handled today. The
contractor would be expected to prepare the actual
check following the Bureau's directiopn. Thisg would be
done by authorizarion of the Bureau according to
procedures agreed to in advapce between the Bureau and
the contractor. ‘The actual disbursement of the
principal and related interest would be handled exactly
as they are today, complying with ipstructions in 25
CER and 42 BIAM, Supplement No. 3, Interest would
continue to be sarned by the respective portfolio until
the check is caghed or returned.

3l. REFER TO DRAFT RFP SECTION 5.3.1.2. STALE DATE DOES
KROT MEAN ANYTHING TO MOST PECPLE. WE [AN AGENCY]
RECEIVE MANY PHONE CALLS REQUESTING WHAT THE CHECK IS
FOR. WILL AN EXPLANATION OF WHAT THE CHECK IS FOR BE
PRINTED ON THE CHECK?

Stale date means the last date on which the check may
be cashed. We hope to be able to provide check
information, especially for checks related to eil and
gas royalties. The actual requirements for explanation
of other income type checks would be considered at a
later date.

a2, REFER TO DRAFT RFP SECTION 5.3.6.0. HOW WILL THESE
DOCUMENTS BE TRANSMITTED? WILEL THE BANK HAVE A CODE
FOR WEEKLY AND MONTHLY CHECKS?

The actual authority for any payments would be
alectronically transmitted to the ¢ontractor on a daily
basis, as required. The contractor would then be
expected to 1ssue the authorized payment within 24
hours of receipt of the disbursement instructions. As
to what documents would be required for Bureau
preparation in autherizing the payments, that process
would not change. They would be the zame as those
deseribed in 42 BIAM, Supplement No. 2 until any
further netice.

Collections & Disbursements
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WITH RESPECT TQ CASH COLLECTION AND CONCENTRATION. WHAT
WILL BE DIFFERENT FROM WHAT IS BEING DQNE NOW?

Today, the Bureau receives deposits through a variety
of methods, inc¢luding: (1) over-the-counter receipts at
the agency; (2) checks mailed to the agency (Note: In
a few locations, checks are sent directly to the area
office); {1} wire tranasfers directly to the Treasury;
and {4) tranafers from other federal agencieas such as
MMS, BLM, etc. All of these methods would be improved
by the proposed proceduresf with the exception of wire
transfers. Under the proposed process, most of the
payments now made over-the-counter and those mailed
int¢ the agencies would be sent directly by the payors
te the lockbox bank. Funda would be promptly deposited
and subsequently invested more quickly. Instead of
transfers from federal agenciesgs, we would request that
the funds be electronically transferred to the Bureau’s
concentration Treasury account at the financial
institutieon.

WHY NOT CONSIDER REGIONALIZING CASH COLLECTION
CONCENTRATION?

The collectien of funds could be regicnalized. Cash
managemenit or mail studies would be conducted prior to
implementation of the lockbhox network to determine the
most efficient cellection point{s) for trust funds.
The funds would then be routed to the ceontracting bank
for immediate investment.

HOW WILL DELINQUENT ACCOUNTS BE HANDLED AND WHAT
PROCEDURES WOQULD BE ESTABLISHED TQ ASSURE PROPER
FOLLOWUP?

Delinquent accounts would be handled the same way they
are today. It would be the responaibility of the
Bureau to followup on delinguent debts. The Bureau is
currently in the process of developing the requirements
for a trust fund accounts receivable system module to
interface with the IRMS and the Bureau'’s automated
finance syatems. This accounts receivable system would
allow the BIA managers te track the outstanding
receivables and do a better job of collecting
delinquent debts owed to trust account owhers.

WQULD THE DIRECT PAYMENT FROM LESSEE TO INDIVIDUAL
LANDOWHERS CONTINUE UNDER THE PROPOSAL?
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The proposed system would not alter any current payment
arrangements made with the lessees. For those lessees
who now either send their payment to the Bureau by
check or electronic transfer, the proposed system would
require them to send the payment either te the lockbox
bank or to wire their transfer to the Bureau's
concentration Treasury account at the financial
institution,

HOW WILL THE SYSTEM BE SET UP TO HANDLE SUBLEASE RENTAL
PAYMENTS TO THE INDIAKN LARDOWNERE?

The proposed system would neot handle the distribution
of funds collected for sublease rental income any
differently than the current system. The distribution
would be exactly what the agency has established for
the particular lease agreements cohcerned. If there
are any arrangements for periodic payments today, that
practice would not be required to change as a result of
the propesed system enhancements.

IF LESSEE MAKES ONLY A PARTIAL PAYMENT, WHAT LEGAL
EFFECT WOULD RESULT IN TERMS OF POTENTIAL WAIVER OF
BALANCE OF RENT OWED, AND HOW CAN THE SYSTEM BE
PROGRAMMED TOQ HANDLE THIS TYPE OF SITUATION?

Under the proposed system. the lessee payments would be
handled just as they are today. Partial payments would
gimply be recorded in the applicable trust fund
account. Upon implementation of the accounts
receivable system, Bureau managers would have better
capability to monitor delinquencies.

HOW WILL THE BUREAU HANDLE PARTIAL PAYMENTS?

This will depend on how far along we are with the
acecounts receivable system. At the time the proposed
environment is in place, we would be able to take one
of twoe courses of action: (1} we wouid have the
accouhits receivable system in place and the partial
paymentz would be recordad and a separate bill for the
balance owed would automatically be sent out each
month; or (2} the accounts receivable system would neot
be in place and we would manually track how much has
been paid and what amount is owed. A Ppill would then
be manually prepared and sent out for the unpaid
portion.

IS THERE ANYTHING ADDRESSING CREDIT ENTERPRISE
COLLECTIONS?
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Credit enterprise collections are not allowed to be
deposited to trust funds accounts. Only trust funds
would be allowed, except under special vcluntary
account guidelines recently issued by the Bureau.

HOW WILL DEPQSITS QCCUR FOR FORESTRY AND REALTY?

The depcsit procedures would require al) checks to be
sent to the designated lockbox bank. Electrenic fund
transfers would be sent t¢ the Bureau's concentration
Treasury account at the financial institution. Any
over-the-counter checks received at the agency would be
forwarded to the lockbox bank.

Contracting: General & Misce)llapneous

42.

43.

WHY ARE YOU RE-OPENING COMPETITION TO MANAGE THE TRUST
FUNDS?

We re-opened the competition for trust services s¢ that
Indian tribes would have an oppeortunity for greater
input. Many tribes requested additional information
and consultation on the propesed procurement. As you
know, in response to this request, we developed a
comprehensive consultation plan which was published in
the Federal Register. This exchange is an important
part of that process sc that tribes may better
understand the propesal and to include suggestions that
tribes may have to secure the best possible trust
gservices. In addition, we are seeking full and open
competition among financial institutions at large,
rather than limiting the procurement to Treasury's
lockbox institution network.

EACH INDIVIDUAL TRIBE IS UNIQUE AND HAS ITS OWN
SEPARATE NEEDS WHICH WUST BE MET TOQ SATISFY THE TRUST
RELATIONSHIP WITH THAT TRIBE. HAVE THERE BEEN ANY
DIALOGUES WITH TRIPES APOUT THEIR INDIVIDUAL NEEDS?

ARE TRIBAL AND INDIVIDUAL NEEDS TC BE CONSIDERED IN THE
DISBURSEMENT SERVICES TQ BE DELIVERED?

We are making every effort to meet our obligation teo
provide sound trust fund financial management to all
trust account owners. large and small. We want to
establish, through the implementation of this proposed
<contract, the most efficient combination of private and
Bureau capabilities. Each tribe has been given several
oppertunities to comment on what they would like
included in this effort, beginning in 1986 with letters
notifying all tribes of the Bureau's intention to
address the trust fund management problems and seeking
their comments, and then again last year with the
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individual tribal sessions which generated comments and
suggestions from the majority of tribes. We have
proposed positive action to the problems involved with
the financial management of trust funds and we have
incorporated many of the recommendations received from
tribes and the private sectoer inte the final praposal.

HOW WAS THE MELLON BANK SELECTED IN THE PREVIQUS
PROCESS?

In the previcus procurement proCeas, the RFP was
limited to Treasaury's six lockbox network financial
institutiona~-Citizens and Southern National Bank.
Atlanta; First National Bank of Chicage; Republic Bank
of Dallas; Mellon Bank of Pittsburgh; Bank of America,
California; 2nd Firat Interstate Bank of California.
The prior contract was to be awarded by the Financial
Management Service of the Department of Treasury on
behalf of the Bureau of Indian Affairs. After
evaluation of the respondent proposals by Treasury and
BIA representatives, the Mellon Bank was selected. As
¥ou know, that contract was never consummated and we
have reobened the competition for trust fund services.

WHAT IS5 THE STATUTORY AUTHORITY FOR THE CONTRACT?

The Snyder Act provides the basic authority for all
Bureau services to Indians including the proposed
contracting for the requested trust fund services.

HOW CAN WE BE ASSURED THAT THE BANE SELECTED IS KOT
OVEREXTENDED WITH BAD DEBT? DOES THE BANK HAVE A LARGE
OUTSTANDING LOAN DEBT WITH "THIRD WORLD™ COUNTRIES? A
BANE CAN HAVE A HUGE POOQL OF TRUST ASSETS, WHILE ALSO
HAVING A LARGE OUTSTANDING LOAN BALANCE. THE ONLY
REQUIREMENTS SPELLED OUT IN THIS DOCUMENT ARE FOR THE
BANE TO HAVE AT LEAST $500 MILLION IN TRUST ASSETS.

CAN WE BE ASSURED THAT THE BANK IS FINANCIALLY SOUND
AND NOT ON THE BRINK OF FAILURE? ARE BIA PERSONNEL THE
BEST INDIVIDUALS TO ANALYZE A BANK'S PERFORMANCE
RECORDS AND ITS FINANCIAL CONDITION?

Contracts of this aize are subject to a pre-award audit
by the Inapector General which would be used to
determine, among other factors, the financial soundness
of the prespective contractor,

WHEN THE FINAL RFP IS COMPLETED, WILL TRIBES HAVE AN
OPPORTUNITY TO REVIEW IT?

A copy of the final RFF will be available, upon
request, through your agency superintendent,
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WHEN THE ACTUAL CONTRACT IS AWARDED, WILL TRIBES HAVE
AN OPPORTUNITY TO REVIEW THE CONTRACT?

After appropriate negotiations, a contract reflecting
the requirements of the RFP would be awarded. Tribes
would be advised by letter of the award and the
contract document would be available for review at
thaeir agency otffice.

1S THERE ANY WAY TO GET A COPY OR LIST OF ALL BIDDERS?

Yes, upon reguest, after all proposals have been
submitted.

WILL TRIBES INCUR MORE PROBLEMS IN HAVING TO DEAL WITH
A BANK FAR REMOVED FROM ITS AREA AND THEREFORE MAY BE
UNRESPONSIVE TO THEIR NEEDS?

Tribes would continue to deal with the same agency and
area office they deal with today. We would be merely
changing the point of collection and where the data
processing would occur. Today, your area office has an
Information Management Center (IMC) manager that has a
computer on-site which stores and processes trust
records. In the proposed environment, that same data
would merely be processed at another location and
transmitted to the respective tribe's area IMC
manager, The agency would be able to call up on its
local computers the most current data possible. More
importantly, the data would be processed more
efficiently and made available to the tribe at the
local level on a much more timely basis.

CAN YOU AND WILL YOU DEMONSTRATE WITH NUMBERS ANALYSIS
THE BENEFITS THAT WILL ACCRUE TO TRIBES AND INDIVIDUALS
IF THiS SYSTEM IS PUT INTO PLACE?

Please refer to the separate document which we are
providing which summarizes a "Comparison of Current and
Anticipated Procedures under the Proposal.™ This
document inc¢ludes illustrations of benefits in terms of
time and dollar comparisons.

ARE THERE ANY OTHER FEDERAL BRANCHES THAT MIGHT BE
USING THIS TYPE OF SERVICE?

With respect to the cash management services we are
seeking, such private services have been implemented
successfully for those federal agencies using
Treasury’'s network financial institutions. Since
inception at Treasury in 1983, the increased earnings
to the government is approximately $29 million as of
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July 1987. The network currently handles 180 accounts
with an annual cash flow of 515 billion for 46 agencies
and seven departments.

With respect to inveatment services, other federal
agencies, i.e., Federal Reserve and the Tenneste Valley
Authority. use private investment managers for their
publiec trust funds.

IP THE CONTRACT DOES NOT WORK OUT, CAN WE BACK OFF FROM
THIS?

Yes, the contract can always be terminated if the
Bureau determines that such an action is appropriate.

WHAT WILL BE DONE WITH THE CENTER IN ALBUQUEQUE?

The National Technical Service Center in Albuquergue
would remain opersational but may require minor changes
in staffing arrangements as the proposed system is
implemented.

WHO 15 TO EVALUTE THE PROPOSALS SUBMITTED BY OTHER
BANKING ESTABLISHMENTS, ESPECIALLY WITH THE BIA'S TRACK
RECORD?

An evaluation committee will be established by the
Bureau tc evaluate all resapondent proposals. We plan
to include financial experts from the Department of
Treasury as well as the Bureau. In addition, tribal
representatives will be appointed to serve aa
consultants to the committee,

HOW WILL THE COR PUNCTION WITHIN THE BIA WORK? WJLL
HE/SHE REPORT TO BIA AS WELL AS TRIBES?

The Contracting Officer Representative (COR) will be
placed organizationally within the Bureau. As with any
other ¢ontract, he or she would report regularly to the
contracting officer on the performance of the
contractor.

WHAT QUALIFICATIONS WILL THE COR BE REQUIRED TO POSSESS
TO ADEQUATELY OVERSEE THE CONTRACT?

In additien to posseasing the knowledge of the program
areas within the scope of this procurement. the person
would be trained fully in the duties and
respohsibilities of a COR. The COR would also be
supported by technical representatives of the progran
fupnctiona we are seeking to improve in this proposal.

IS THE RFP TO BE LIMITED TO U.S. BANKS?
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No. Any bank that meets the eligibility requirements
in the RPF may compete.

WHAT ASSURANCES DO WE HAVE THAT "OVERCHARGES" WON'T
OCCUR ON SUCCESSOR CONTRACTS? AFTER THE CONTRACT IS5 IN
PLACE AND THE BIA STRUCTURE AND SYSTEM ARE GONE,
WOULDN'T ANY BIDDER ENOW THAT THEY COULD "Up"™ THE
COSTS?

Successor contracts would be competed; therefore, a
"bidder® that tries to overcharge would have to
consider what other potential contractors might <harge.

WHAT WILL THE BIA'S ROLE PE IF TRUST FUND MANAGEMENT I8
CONTRACTED?

The procurement proposal would not granit any mapnagement
nor decision-making functions to the prospective
contractor. Consistent with our legal responsibility,
the contractor would only provide transacticnal or
advisory services in nature. The Bureay would continue
to direct, monitor and authorize those transacticons and
activities performed by the contractor.

WILL THE TRANSFER OF INVESTING AND MANAGEMENT PROCESS
TCO A PRIVATE FINANCIAL INSTITUTION CURE THE IN-HOUSE
MANAGEMENT PROBLEMS?

Again, the Bureau would not be delegating any of its
trust management responsibilities. With respect to the
investment process, the prospective ¢oONtractor woduld
hotify Bureau ibvestment mahagers of the investment
options available based on itz investment and market
analysis. The contractor would then execute only those
instructions received from the Bureau and record the
transactions in the trust accounts established and
maintained on their system, which would be available
via an oh=-line, real-time computer network across the
Bureau.

The proposal would als® enable the Bureau to
standardize the way cash deposits, disbursements,
transfers, investments and accounting is handled. This
and other improvements would address many operational
deticiencies in our current systems and thereby upgrade
the quality of trust services to Indian beneficiarieg,
While they are not instant sclutions to our in-~house
management problems, the propeosed conhtracting of such
gservices would be an important step forward. These
problems did not happen overnight and neither will
their aolutions. Steps to improve management oversight
would include Bureau manager training, implementation
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of annual audit requirements and development of an
internal audit staff and mere effective procedural
manuals.

DOES THIS INITIATIVE REQUIRE CONGRESSIONAL APPROVAL?

While no formal Congressional approval is required,
Public Law 100-202 which includes the Bureau's fiscal
year 1988 appropriations has a provision requiring the
Bureau t¢ consult with the appropriate Congressional
cammittees as to the terms of the proposed contract or
agreement. The Bureau has been keeping the committees
informed on the progress ¢of this proposal and will
continue to consult with them before any contract is
awarded.

HOW CAN A CONTRACT OF THIS MAGNITUDE BE JUSTIFIED WHEN
THE BIA HAS STAFF RESPONSIBLE FOR TRUST FUND ACCOUNTS
THAT WILL REMAIN ON THE PAYROLL? WILL THESE POSITIONS
BE REMOVED UNILATERALLY BY THE BUREAU ALONG WITH DIRECT
CONTACT BETWEEN THE TRIBES AND INDIVIDUAL INDIANS?

Under current operations, many noen-financial program
staff devote significant portions of their time to
handling and accounting for trust collections due to
the lack ¢f modern data systems. The use of contracted
modern systems would enable these staff members to
return their efforts to program duties.

Further, it is unlikely that staff would be laid off as
a result of the contract. There will continue to be a
need for IIM staff at each agency and for staff to
menitor the contract and to ¢ontinue to provide the
necessary services to their respective Indian
conatituents. We de¢, however, anticipate a reduction
in IIM staff at some locations. Every effort will he
made to place any affected employees in other positions
available at their same working stations such as IEMS
and realty work for which there are great staffing
needs, In other words, while fewer Bureau employees
will be required specifically for financial trust
activities under the ¢ontract, other activities will
require additional employees.

WHAT GUARANTEE DO WE GET THAT THE PROPCSAL WOULD RE
MORE EFFECTIVE THAN THE WAY THE BIA HANDLED THE FUNDS?

The propesal would enable the Bureau to address many
operational deficiencies in its current systems as
identified by external studies and upgrade the quality
of trust services to Indian heneficiaries. Benefits te
the account holders would include: {1} increased
earnings to the trust accounts as a result of cash
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concentration and quicker inveatment, and the use of
lockbox services to minimize the delays between cash
receipt and deposit; (2) increased earnings resulting
from the proposed disbursement float pclicy which would
allow trust funds toc continue teo draw interest until
the check has cleared the bank {trust funds now stop
earning earning interest when the check is isgsued); (23}
accurate daily accounting and earnings distribution:
and {4) more timely and accurate reporting data.
Further, rhe addition of professional portfolio
management services would alsc offer more flexibility
in selecting from the proposed short, intermediate and
long term investment options which would best meet your
investment cbhjectives and liquidity needs. An active
investment analysis program and a more aggressive cash
planning process would enable the Bureau to maximize
the overall yield oh your investments. These itenms,
combined with more accurate accountability, would be
very advantagecus to all the trust fund groups.

THE BOTTOM LINE OF THIS WHOLE CONSULTING PROCESS IS
THAT THERE ARE NOQ CLEAR ASSURANCES FOR TRIBES ON A)
PROTECTION ON POTENTIAL LOSSES, B) THIS NEW PROCESS
DOES NOT ADDRESS ADEQUATELY THE PRORLEMS IDENTIFIED
INITIALLY, AND C) IT REMAINS UNCLEAR AS TO THEIR
PROCESSES IMPACT ON EXISTING OR REMAINING SERVICES AND
TRUST RESPONSIBILITY ACTIVITIES REMAINING WITH THE BIA.

First, the proposal would net change the Bureau's
current trust respeonsibility or trust protection
requirements. Second, the proposed improvements are
consistent with the recommendations of wvaricus federal
oversight agency reports and other studies which
identified mericous operational deficiencies in our
current system, Securing these c¢ritically needed
gervices would enable the Bureau to accoaplish more
efficient movement of trust dollars and provide a more
comprehensive investment process, and accurate and
timely accounting and reporting data to all trust fund
account owners. These would he major steps forward in
upgrading the quality of services to the Indian
beneficiaries. The basic trust responsibility
functions would remain exactly the same, but the
metheds to gservice those functions would be improved by
securing the best services available in the
marketplace.

WILL TRIBES HAVE FLEXIBILITY IN MAKING FINAL DECISIONS
REGARDING LEASE INCOME CONTRACT COMPLIANCE CHANGES?

The contract environment will have no direct effect on
lease compliance arrangements, The tribes will not
have the final decision regarding lease agreements on
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trust property for which the Bureau is responsible.
The Bureau will try to accomodate the wishes, however
innovative, of the tribes relevant to leasss on their
trust property.

THE SOLICITOR'S MEMORANDUM OF MAY 13, 1985, STATES THAT
TRIBES MUST GIVE CONSENT TO DELEGATION OF TRIBAL TRUST
FUND MANAGEMENT IN ADVANCE. IS UNANIMOUS TRIBAL
CONSENT REQUIRED BEFORE DELEGATION IN THIS INITATIVE?

The proposal would not delegate any trust fund
management functions; therefore, tribal consent is not
reguired in this initative.

HOW WILL THE BUREAU DETERMINE IF “ACCOUNTABILITY" OF
THE PINANCIAL INSTITUTION'S PERPORMANCE IS BEING
ACCOMPLISHED?

Definite criterjia will be included in the proposed
procurement to provide the Bureau monitoring measures
to assure cohntractor compliance and guality
performance.

HOW MUCH IS BIA SPENDING FOR THIS SERVICE IN-HOUSE NOW?

In Fiscal Year 1987, the Bureau eztimates aboutr $5.7
millien te conduct the varieus trust fund activities,
including: revenue collection and handling, trust fund
a¢counting and advisory investment and all necsssary
suppert services, RAdditionally, many nen-financial
program statf devote significant pertiens of their time
te handling and accounting for trust collections due to
the lack of modern data systems. The use of modern
systems expected of the contractor would enable
nen-tinancial program staff members te rsturn their
afforts to program duties,

WHAT I5 THE DOLLAR FIGURE PAID TO MELLON BANK FOR THEXIR
ATTEMPT TO CONTRACT IN THIS INITIATIVE?

No contract was awarded to the Mellen Bank;
conseguently, there were no payments made under a
contract.

WHAT 15 THE TOTAL DOLLAR FIGURE EXFENDED BY THE BUREAU,
TO DATE IN ITS EFFORTS TO APPROVE THIS IRITIATIVE?

out of the budgeted amounts for fiscal year 1987 to
conduct the various trust fund activities, the majer
daollars sxpended to date by the Buresu te continue this
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initiative include staff travel to conduct the tribal
consultation sessionsa last summer and $118,374 for the
A-T76 study contract to provide a management analysis
and an estimate of what it would cost to improve the
Bureau's financial trust services program in-house.

IS THE CONTRACTING PROCEDURE YQU ARE ABOUT TO ENTER
INTO MORE COSTLY TC THE FEDERAL GOVERNMENT?

Contemplated costs for the services needed to upgrade
our trust program will be higher during the initial
implementation year than in subsequent years. We
anticipate some dual coests for Pureau operations and
contract phase-in during fiscal year 1938; additional
funds were provided in the Bureau's FY 1938 budget.
After the implementation period, however, we expect the
contract costs, plus remaining Bureau residual
operation costs, te not exceed what we are currently
payYing for service delivery.

ACCORDING TO PAPERS SENT To ME, THE BIA WILL BE
SPENDING FROM 54-6 MILLION CONTRACTING WITH A BANKING
ESTABLISHMENT. WHERE WILL THE MONEY COME FROM TO COVER
THE COST OF THE CONTRACT?

The funding would ¢come primarily from additional
appropriated funds., with some funding generated by cost
savings in the Bureau as a result of this effort.

IS THE $4-6 MILLION COST ESTIMATE FOR THE FULL CONTRACT
PERIOQOD? IF NOT, WHAT IS THE ESTIMATED COST FOR EACH
CONTRACT YEAR?

This cost estimate is for the first full year of
cperations. The contract, however, would be phased in,
as investments mature and data is lcaded, over an 18 to
24 month period., The RFP will provide for an initial
one-year term with four renewable one-year optiocns.
Among other factors, costs for the initial term and the
four options will be evaluated together on a
competitive basis, which will then enable the Bureau to
negotiate the ultimate costs.

TO REEP COSTS DOWN, HOW WILL THE RFP ON SUCCESSCOR
CONTRACTS BE STRUCTURED RELATIVE TQ COMPETITION?

After the contemplated five-year contract period,
Successor contracts Would be competed in accordance
with the Federal Acquisition Regulations.

SINCE THE BIA SYSTEM IS IN PLACE, WHY NOT PROVIDE WHAT
IS LACKING AT A COST MUCH LESS THAN $4-8 MILLION AND
LET THE BUREAU OPERATE THE SYSTEM?
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We have contracted out an A-76 study which will provide
a management analysis and an estimate of what it woulad
cost to improve the Bureau's financial trust service
program. The cost estimate for the government would
then be compared with those we anticipate receiving
from the private sector.

WILL TRIPES RECEIVE A COPY OF THE A-76 STUDY AS IT
PERTAIRS TO THIS TRUST FUND IRITIATIVE?

A copy of the A-76 study will be available teo tribes,
upon requeat, after this project is completed.

RELATING TO THE COST COMPARISOR OF THIS CORTRACT VERSUS
CORRECTING THE BIA INTERNAL CONTROLS, WHAT IS THE
ACTUAL SAVINGS, IF ANY?

Results of any <omparison would not be available until
the proposed procuremsnt has been competed and cost
estimates from the private sector and the government
have been avaluated.

WILL THE CONTRACTOR BE FREE TO INCREASE SERVICES IF THE
CONTRACT IS COST REIMBURSAPLE OR DECREASE SERVICES IF
THE CONTRACT IS FIXED FEE?

The contractor would be required to adhere to the terms
of the contract regardless of whether it is cost
reimbursable or fixed fee.

IF THE CONTRACT IS5 COST REIMPURSABLE, WHAT HAPPENS IF
COSTS EXCEED THE CONTRACT AMOUNT?

If the contract were coat reimburszable and any such
costs ware determined to be allowable, reascnable, and
allocatable, the contractor would be paid those
additionhal cosats; provided, that the contractor gives
notification in accordance with the contract and is
advised that funds are available.

WHAT IS5 THE INDIRECT COST RATE OR CONTRACT SUPPORT
AMOUNT?

This cannot be determined until the contractor is
selacted.

WHAT ARE THE TERMs.OF THE CONTRACT WITH RESPECT TO THE
ULTIMATE COST TO THE INDIAR BEREFICIARIES?

Since the government would continue to pay for all
contract ¢os6ts, there would be ne cost to the
beneficiaries.
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WHAT ARE THE SPECIFICS GF THE BREAKDCWN FCR COST OF
SERVICES?

The A-76 study beihyg conducted will detarmine the cost
of the Bureau providing the service. Further, a
pre-award audit would be conducted by the Inspector
General’'s Office which among other things would verify
costs and would be used to hagotiate a fair, reasonable
price.

Individual Indian Monies (IIM)

a4.

HOW WILL THIS CONTRACTING AFFECT IIM COLLECTICNS AND
INTERNAL ACCOUNTING?

Over-the-counter and mail-in receipts would be
deposited and invested more quickly due to the use of a
concentration banking system in conjunction with the
lockbox bank capabilities. This would result in
increased earnings to the trust funds. By expediting
the deposit of new money, independent sStudies have
estimated that the BIA would be able to produce in
excess of $140,000 in additional trust-related earnings
{Source: Price-Waterhouse Report, 1984), In addition,
accounting transactions would be posted more accurately
and timely than they are today. At meost locations
across the Bureau, the recording of deposits are
delayed in the accounting system for up to 1-2 weeks
because they are mailed to the agency, who then mails
the receipts to the area for eventual deposit.

The rec¢ording of accounting transactiens would be
removed from the various input points lacated across
the Bureau and the centracter would be required to
record any deposit, dishursement, transfer, or
adjustment activity being processed through their
system. For example, any checks issued by the
contractor would be automatically posted to the
appropriate individual {or tribal} account, The
various Bureau offices would still be responsible for
providing proper owhership and authorization for the
disbursements. The ¢ontractor would merely be
processing the receipts and disbursenents according to
the Bureayu's instructions. The Bureau offices would be
akle to immediately access the most current balance
data available from the contractor’'s data processing
system.
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AT THE PRESENT TIME, IRS LEVIES ARE NOT VALID JUDGMENTS
AGAINST IIM ACCOUNTS; HOWEVER, THEY ARE VALID THROUGH
COMMERCIAL BANKS. WHAT PROTECTION WILL THE BIA PROVIDE TO
THESE ACCOUNT HOLDERS?

IIM account holders are protected Ly the procedure in 2%
C.F.R. Part 115 and court decisions such as Eepnerly v.
United Statesy, 721 F.2d 1252 {9th Cir. 1983}, and Eeechi v.
United States, 604 P.Supp. 267 (D.D.C., 1984), IIM funds
may, nNevertheless, be applied againat delinquent debts under
the regulations. Under the proposed contract, the financial
institution would net be autheorized to diskburse funds for
the payment of debta allegedly owed Ly the beneficiary ’
unless directed to de so by the BIA pursuant to 25 C.F.R.
Part 115.

REFER TO DRAFT RPP SECTION 5.4.0. WILL THE DAILY INTEREST
GO INTO IIM ACCOUNT AND THEN BE ADDED TO PRINCIPAL DAILY?

Income earnings would be computed daily, but posted to the
IIM account at the wnd of each month,

WILL AN ACCOUNT RECEIVE INTEREST IPF IT IS IN AN ACCOUNT FOR
24 HOURE OR MORE?

Income would be earnsd and distributed on any amount left in
the account for at least 24 hours,

WE [AGENCY] CLOSE ESTATES AT ANY TIME AND THEN CODE SO THAT
IT WILL WOT RECEIVE INTEREST AGAIN, WILL THE CONTRACTOR
HAVE THIS ABILITY AND WHAT WILL BE THE COMMUNICATION
PROCEDURES ? '

Yes, the <ontractor would have the capability to open or
close accounts at the directicn of the BIA, It would he the
responaibility of the applicable agency office to direct the
fontractor as to when to <close an account, When an account
is closad, no earnings would be computed or distributed by
the contractor for that account, The communication
procedures would be finalized once we have identified the
contractor and their capabilities in relation to our

system.

WE HAVE SPECIAL DEPOSITS THAT PAY IN ON SEVBRAL LEASES, WE
FORESEE PROBLEMS IN GETTING THE CORRECT AMOUNT TO THE
CORRECT INDIVIDUAL,

The contractor would not ba daciding who gets what amount
from a lease. The BIA would utilize the IRMS system to make
the proper distribution, and this data would be transmitted
to the contractor to designate which accounts should be
credited. The contractor would hold any new deposit amounts



0.

291.

92.

93.

94,

372

27

that cannot be identified in a "special deposit” type of
account until the BIA can indicate the amcunts to be
deposited into the appropriate IIM account, Once the
applicable agency/area office has identified ownership. the
BIA would then transmit the owner's account data and the
ralated dollar amount to he deposited to the contractor.

REFER TO DRAFT RFP SECTION 5.4.1.0. WILL THE CONTRACTOR BE
ABLE TO MEET TIMEFRAME FOR DEPOSIT IN CRDER TC COLLECT
ACCURATE INTEREST?

One of the primary benefits that the contractoer would be
able to provide the BIA is their ability to expedite deposit
processing and ascountability. To expedite the investment
of funds, the contractor would be required teo utilize
lackbox and concentration banking systems to accelerate the
deposit of trust funds.

WHO WILL BE RESPONSIBLE FOR UNDERPAYMENT OF INTEREST WHEN
THESE SITUATIONS OCCUR?

This contracting effort would not alter the Bureau's current
liability for underpayment of interest due to failure to
meet our fiduciary obligations to the trust fund account
owners. These cbligations would not be altered by the
proposed contract.

HOW WILL INTEREST BE DETERMINED IF IT IS DEPOSITED ON THE
30TH OR 31ST OF THE MONTH?

If funds were deposited on the 30th or 3lst, earnings would
be computed from the day of deposit until the day before the
funds atre withdrawn. The ¢nly reguirement would be that the
funds stay on deposit at least 24 hours.

REFER TO DRAFT RFP SECTION 5.4.1.1. HNOT ALL MINORS WILL
HAVE REGULAR IIM ACCCUNTS. HOW WILL THEY BE HANDLED?

Minors who own IIM accounts with judgment awatrd funds would
be maintained separately from their regular IIM accounts.
The contractoer would set up accounts as requested by BIA;
the Bureau must indicate any distinctions between certain

-types of accounts. Or in other words, the Bureau would be

respongible for notifying the contractor that acceunts with
apaclal requirements, such as minor, restricted adults,
judgment award funds, etc,, need to be eatablished.

WHAT WILL THIS CONTRACT DO TC YOUR IIM STAFF?
As part of the implementation phase of this project, a

review of each IIM office would be made to establish whether
staff levels should be increased or reduced. We would then
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adjust staff levels to the extent necessary tc handle tha
workload and to assure adequate separation of duties at each
lacation. Every effort would be made to place any emplcyees
adversely impacted into vacancies at their same working
stations., At some locations, however, new positicns would
need to be created. Until that review has bheen completed,
the full impact would not be known. For those IIM staff to
be maintained at each agency, however, on-site training and
accounting procedural manuals would be provided to assure
that the staff understands what their role would be and that
standardized procedures are applied Bureau-wide.

SECTION 5.4.0 OF THE DRAPT RFPP ON INTEREST COMPUTATION
SUGGESTS THAT ACCOUNTS WILL CONTINUE TO EARN INTEREST UNTIL
THE CHECK HAS CLEARED. SECTION 5.4.1.0 - 1IM, SUGGESTS THAT
THOSE ACCOUNTS THAT ARE ON AUTOMATIC PAY WILL BE DISBURSED
IMMEDIATELY AND THEREFORE EARN NO INTEREST. WILL ANY
INTEREST BE EARNED ON AUTOMATIC PAYMENTS?

Yes, automatic payments would earn income in the portfolio
until the checks clear the account established for the trust
funds.

WILL THERE BE A LOSS OF SERVICES TO THE IIM ACCOUNT HOLDERS
AS A RESULT OF THE CONVERSION TO A FINANCIAL INSTITUTICN?

HO. Steps would be taken to assure that there would be no
interruption in services available at the agency or area
office level.

IN THE CASE OF AN INDIVIDUAL FILING SUIT FOR ERRONEQUS
PAYMENT AND/OR INTEREST TRANSACTIONS, WHC WILL THE
CONTRACTOR REPRESENT, THE INDIANS OR THE CONTRACTOR
INTERESTS?

Under the proposed contract, the contractor would not be
given authority to represent the government or the Indians
in the event of a lawsuit. If it were to be sued because of
action taken under the contract, the contracter would only
be able to represent itself.

WHO SEES THAT THE INDIAN IS GETTING HIS FAIR SHARE WHEN WE
HAVE HEARD THE RECENT STORY ABCUT THE MAN THAT WAS LIVING IN
A CAR BECAUSE HE DID NOT HAVE PUNDS AND THEN LATER POUND OUT
HE WAS ALMOST A MILLIONAIRE?

The BIA is responsible for assuring that each tribe and
individual Indian receive their "fair share.” The
contractor would be supplying Services, but the BIA would
still be responsible for proper administration of the trust
funds, just as it is today.
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IF THERE IS ANY UNDISTRIBUTED INTEREST DUE TC ANY IIM
ACCOUNT OWNERS., WON'T THAT HAVE TO BE DISTRIBUTED PRIOR
T0 CONVERSION TO THE NEW SYSTEM?

We anticipate that it would all pe distributed prior to
conversion. In the event that it is net distributed,
however, those corrections for prior periocds would be
made and the interest fully funded. The Bureau must
continue t> review the trust fund accounts to <¢lear up
any accountability problems that are khown to exist.
‘The conversion would not alter that responsibility.

WILL TIM ACCOUNT INTEREST EARNED ON $10.00 OR MORE,
IHSTEAD OF THE ORIGINAL $600.00 LIMIT, BE REPORTED TO
THE IRS? MANY INDIVIDUALS, PARTICULARLY ‘THE ELDERLY,
HAVE NEVER HAD A SOCIAL SECURITY NUMBER,  AND HAVE
REFUSED EVEN TO APPLY FOR A NUMBER.

Yes, when the Tax Bquity anhd Fiscal Responajibilities
Act of 1982 (TEFRA} was passed by Congress, it included
a requirement for agencies of the federal government,
who were distributing interest income te third parties,
to comply with the interest reporting provisiens, which
require interest income totalling $19.00 or more per
year per individual toe be reported to the IRS.
Consistent with this new requirement, the Bureau now
reports any income earned over $10.00 instead of the
¢l1d 5600.00 amount used for many years. Under the
proposal, the contractor would be responsible for
meeting the reporting requirements for such income.

Regarding social security numbers, you indicate that
many of the <lder people do not have one and show no
indication to apply for one. Social security numbers
are required as a matter of law. The Internal Revenue
Code requires us, as an agent of the federal
government. to obtain sccial security numbers for
individyals or estates to whom we distripute interest
income or any other taxeable income. This is not an
attempt to subject the Indian pecple to any harassment
by the IRS. The IRS requires this same data from any
bank at which Indian individuals have a personal
account, We are no different according to the law; we
are just trying te comply with the reporting
requirements which we are mandated by law to enforce,

Insurance

101.

IF A BANK OR INSTITUTION INSURES YOUR MONEY UP TO
$100,000 AND YOU HAVE X AMOUNT OF DOLLARS OVER THE
$100,000 AND BANERUPTCY OCCURS, DO WE LOSE THE X AMOUNT
OR WILL THE BIA REIMBURSE?

29
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One of the Xey controls in the investment of tribal
funds is the requirement that no one bank ia allowed to
accept over $5100,000 per tribe unless they post
collateral for amounta ¢ver the $5100,000 federally
insured limit. Currently, the Division of Trust Fund
Management uses a c¢omputer data base syatem, called the
INFO aystem, to track the insurance and collateral
requirements f£or each bank. The prospective financial
inatitution would be required to maintain & similar
data base in order t¢ provide the Bureau with the
proper monitoring capability.

MY UNDERSTANDING IS THAT FDIC IS BROKE. WHAT WILL
HAPPEN IF A PROBLEM POPS UP, SUCH AS BANEKRUPTCY? PAGE
4 OF THE SOLICITOR'S PAMPHLET SPELLS IT OUT SOHEWHAT
BUT NOT ENOUGH TO MAKE A DECISION. HORE EXFLANATION IS
NEEDED.

The Federal Depeosit Insurance Corporation (FDIC) is
soclvent, Again, no trust funds are jinvested in

certificatea of deposit in excess of the 5100,000 1limit -

at any one pank, 3o ne FDHIC insurance limits would be
exceeded. The Pederal Savings & Loan Insurance
Corporation (FSLIC}! had serious problems; however, they
were recently resolved whan Congress passed legislation
that made FSLIC solvent once again. Other eligible
securities would be backed or gusrsnteed by the U.3.
Government.

WILL THE FUNDS BE FULLY INSURED UNDER THE PROVISIONS OF
THE FEDERAL DEPOSIT INSURANCE CORPORATION {FDIC}?

Yes, trust dollars would be insured under the
provisions of FDIC only to the axtent that they are
invested in commerclal certificates of deposit in banks
acress the United States. The Bureau would not place
funds with a financial institution unless the funds can
be insured by either FDIC or FSLIC, or by funda pledged
as collateral by the respective financial institution.
These same requirements would apply in the proposed
system.

Investment

104.

IN ALL THE DIFFERENT SYSTEMS AND ACCOUNTS, DO WE KNOW
WHERE INDIVIDUAL TRIBAL HONIES ARE INVESTED AND AT WHAT
PERCENT OR INTEREST?

a0
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Today., the Bureau uses the MONEYMAX reporting system to
summarize investment portfolio data for each tribe.
This report is sent sach month to each tribe that has
funda on depesit. It includes information such as:

the name of the financial institution at which the
funds are placed., the type of investment, the interest
rate, the term of the investment. and the projected
interest income that would be €arned at maturity.

WHY CONTRACT OUT? ACCORDING TO THE PRICE WATERHOUSE
STUDY THE BIA'S RETURN ON INVESTMENTS WAS WAY ABOVE THE
NORM?

Yes. the Price Waterhouse report did find that the
Bureau has performed well in its investment program.
The report. however, also recommeénded that the Bureau
seek supplementary Professional advisery services to
centinue cur investment performance and thereby
strengthen cur investment responsibilities mandated by
taw, Our current Program is basically a manual
cperaticn which relies primarily on a bidding process
for certificates of depesit in which funds are ¢ffered
te the highesat bidders. Under the propesal,
professional investment analysis, and ecenomic and
market trend capability, would be available so that we
may consider cother eligible securities with the
strongest market return, In addition, all tribal trust
fund de¢llara would be pocled into three optional term
portfolics te allow mere flexibility in the selection
of higher yielding securities. Such improvements would
assure safety, greater liquidity and maximum return for
tTust assets. )

WHAT CAN TRIBES EXPECT IN TERMS OF INVESTHMENT
ASSISTANCE AND COORDINATION?

Qur investment staff would continue to work with tribes
to determine their cash requirements and te provide
aggistance in selecting those investment peortfolic
options which would best meet their liguidity needs and
investment cbjectives. 1In addition. we are open to any
suggestions in develeping better procedures for tribal
cash planning and investment ceocrdination.

PRIOR TO THE NEW FIRM MAKING AN INVESTMENT. THE
CRITERIA CALLS FOR THE FIRM TO CHECE WITH THE BIA ON
ANY INVESTMENT. WHO IN THE BIA WILL HANDLE THIS? WHO
IS5 QUALIFIED, ESPECIALLY WITH THE PREVIQUS TRACK RECORD
ON INVESTMENT DECISIONS?

n
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All inveatment dscisions would be cleared through
Bureau investment mansagers. Theae manhagers would
include members of the Division of Truat Fund
Hanagement ataff. With respect to oul previous track
record, assessments from independent studies have
commended the Bureau's past performance in itcs
investment of trust funds. These same studies,
however, of fered recommendations to improve our
ipvestment program Ao that our investment performance
may continue, Our proposal seeks investment advisory
Bervices consistent with these recommendations.

15 THERE SPECIFIC STATUTORY AUTHORITY FOR POOLING OF
FUNDS?

Although there is no spevifie statutory authority for
or against pooling tribal trust funds, the practice of
combining trust funds in investments is legally
sanctioned and has been aspecifically endorsed with
respect to tribal truat funds in Manchester Band of
Pomo Indjans, Ine. v. United States, 363 FP.supp. 1238,
(N.D. Cal. 1973}.

ISN'T TRIBAL CONSENT TO POOLING REQUIRED IN ABSENCE OF
STATUTORY AUTHORITY?

As long as pooling of trust tunds is permitted under
established principles of trust law, tribal cohsent to
pooling ia not required.

HOW WILL NECESSARY EXPERTISE BE PROVIDED BY BIA TO
OVERSEE INVESTMENTS?

All investment decisions will be cleared and
coordinated through BIA investment staff.

REFER TO DRAFT RFP SECTION 5.4.3.0. WHAT HAPPENS TOQ
THE INTEREST IF A BILDER POES NOT RECEIVE NOTICE OF
AWARD AND FUNDS HAVE TO BE HELD ONE YEAR BEFORE
DETERMINATION IS MADE? DOCES THE INTEREST GO TO THE
BIDDER OR TO THE GOVERNMENT?

For the purpose of responding to your guestion, we
assume you are referring to a potential situation in
which the Bureau might overinvest certaln amounts from
the Alaska Native Eacrow Fund (ANEF)}, and, upon
discovering the overinvestment, the Bureau would decide
to let the investment mature rather than cash it in
early. First, the investment would likely be
ligquidated immediately. But in order to respond to
your question, iIf the inveatment was allowed to mature,
the ANEF would be overdrafted for the term of the
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investment, and that would create a negative intereat
amount to be posted to the account for the term of the
inveatment. That would mean that the negative interest
charged to the ANEF account would be reversed upon
maturity of the investment. and the actual interest
earned would then be credited to the Migcellaneous
Receipts account in the U.S. Treasury. since the
Treasury really was overdrawn for the term of the
investment .

CAN TRIBAL MONEY BE INVESTED IN FOREIGN INVESTMENTSY

No. The trust fund statute (25 USC 162a} limits the
investment ¢f Indian trust funds to U.S5. securities.
U.S. federally backed or guaranteed securities, or
other obligations as deemed appropriate.

ARE ANY TRIBAL FUNDS INVESTED IN SAVINGS AND LOAN AT
THE PRESENT TIME?

Gur current program invests heavily in insured
certificates of deposit from savings and loan
institutions and commercial banks which offer the most
competitive rates. CD's from savings and loan
institutions represent a significant portion of these
investments.

WHAT HAPPENED TO THE INVESTMENTS DURING THE THREE
MONTHS OF INVESTMENT IN THE MELLON BANK?

No funds were invested in or by the Mellon Bank at any
time as a result of the first request for propesal that
was awarded in October 1986. What you may be referring
to is the period from late December 1986 to late
February 1987 when the Pureau implemented a temporary
policy of not placing thosze investments that matured
during that peried back inte certificates of deposit
{(CD"s) or other longer term investments. This was done
in anticipation of the transfer of truast funds in the
Treasury to #Hellon's concentration account. As you
know, that transfer never occurred. Those funds that
matured during that period were invested in Treasury
"overnighters" which earned a competitive rate of
interest at that market time, The “overnighters"
consistently earned interest at a rate which exceeded
the average jumbo CD rates of 30, 60 and 9¢ day terms
during the same period the policy was in effect. In
late February 1987, the policy ended and the trust
funds were once again invested in CD's or longer term
investments.
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WOULD THE PROPOSED RFP INCLUDE PROVISION FOR TRIBES TO
INVEST OTHER FUNDS NOT NECESSARILY DERIVED FROM
JUDGMENT FUNDS OR IMPL TYPE FUNDS?

The propoaal regqueata investment services for only
thoae fyunds which qualify for deposit as trust funds.

TRIBES WHO CURRENTLY BASE ANNUAL BUDGETS ON INTEREST
EARNINGS WILL BE UNABLE TQO FORECAST AND PLAN WHAT IN
FACT THEIR EARNINGS WILL BE IN THE POOLED FUNDS AND IN
FACT NO IDENTIFIABLE REVENUE WILL BE AVAILABLE TO
TRIBES EXCEPT BY PULLING LUMP SUMS FROM THE POQOLED
FUNDS ON DATES WHEN THE WITHDRAWALS ARE PERMITTED.
{CURRENTLY ON BONDS, THE TRIBES CAN LCOK TC INTEREST
PAYMENTS, COUPONS, ETC., FOR AVAILABLE REVENUE.) HOW
DOES THE BIA ANTICIPATE DEALING WITH THIS POTENTIAL
PROBLEM?

The propesed pooling of tribal trust funds for
portfolie investment would enable professional adviscors
to recommend portfolic strategiea and mix options which
would produce the greatest returns while axposing the
funds to the least risk. Portfolio mixes woyld
diversify the funds among the eligible types of
securities with varying maturities consistent with the
objectives set for sach portfolio. PFunds would also be
allocated proportionately among maturing securities to
meet axpected tribal cash withdrawals or the liguidity
requirements of the respective portfolio.

The contrac¢ting institution would be required to
provide valuations of the portfolios ¢n a daily basis.
In sddition, the institution would project the expected
earnings for the upcoming months in each naw year,
based on current and anticipated nmarket conditions and
the sxpected returns of the sacyrities which have been
and/or would be invesated for each portfolioc. Using
experienced portfolioc managers and their advisory
services, we would continue to bs able to assist tribes
with annual budget planning and projection of earnings
for the upcoming year.

TRIBES WITH LITTLE KNOWLEDGE OR EXPERTISE IN MARKET
CONDITIONS COULD VERY LIKELY SUPFER LOSSES AS A RESULT
OF WITHDRAWING FUNDsS AT A TIME WHEN THE FUND VALUE 1S
DOWN, EVEN TRIBES WITH EXPERTISE COULD LOSE MONEY WITH
MARKET TIMING. HOW DOES THE BIA ANTICIPATE DEALING
WITH THIS POTENTIAL PROBLEM?

We plan t¢ provide training and cash planning
assistance t¢ tribes in selecting the appropriate
portfolio{s}, i.e. short, intermediate or long term,

34
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based on their inveaztment goals and liquidity needs.
Portfolios would be structured in such a way that funds
would be available to meet triba) cash withdrawals.
Tribal cash requirements would be a very important
factor in determining the term of each portfolic and
its respective investments. In addition, the average
maturity of the portfolios would be shortened or
lengthened pased on market timing.

TRIBES WITH KNOWLEDGE AND EXPERTISE IN MARRET

CONDITIONS COULD VERY EASILY TAKE ADVANTAGE OF GAINS BY
WITHDRAWING FUNDS BASED ON MARKET CONDITIONS. HOW DOES
THE BIA ANTICIPATE DEALING WITH THIS POYTENTIAL PROBLEM?

Timing of disbursements c¢ould have a favorable impact
on the earnings of a tribe, and that is what we hope
will happen with the new system. We want you to earn
more income by planning your cash withdrawals and
aelecting the appropriate portfolic term. For those
tribes that are leas experienced, we expect that
through the training sesaions to be scheduled prior to
and throughout implementation, they will be better able
to select among the proposed portfolic options and
schedule their withdrawals accordingly to maximize
their earnings.

IN EFFECT, THE POCLS BEING CONSIDERED SEEM TO BRE
DEVELOPED WITH THE NEEDS QF THE BIAR IN MIND, NOT THE
HEEDE OF EACH INDIVIDUAL TRIBE WITH WHOM THE BIA IS
EXERCISING SEPARATE AND INDIVIDUAL TRUST
RESPONSIBILITY. PLEASE COMMENT.

ANl investment manager with a large block of money to
invest has a greater opportunity teo obtain a higher
rate of return than a manager with large numbers of
small blocks of money with specific investment
inatructions. The proposed investment system would
bepefit all tribas. Today, many tribes do not actively
participate in their investment program, except wWhen
they want to make a withdrawal and then discover that
their funds are invested in securities that may not
mature in time to allow the smooth transition of

funds. Some tribes, however, are actively invoived
with the investment of their funds and we hope they
would continue that involvement in identifying their
future cash planning needs. In order for the Bureau to
maximize the sarning capacity of your trust assets, we
need good cash flow projection data, which must be
identified by the tribal owners. Under the proposed
system, we would be able to more efficiently meet your
¢ash planning needs and investment goals, and also meet
our trust responsibility to maximize the earnings
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on your trust dollars by prudent invesatment. In short,
we would be able to better serve all trust fund account
owners with the proposed system.

WHO IS REALLY GOING TO MANAGE THE INVESTMENTS AND MAKE
THE FINAL INDIVIDUAL INVESTMENT DECISIONS? THE RFP.
AND THE EXPLANATION BY YOUR PEOPLE, IS UNCLEAR.

The Bureau would continue to manage the investment
process under the proposal and make the final
investment decisjons. The prospective contracteor would
notify the Bureau investment managers of the investment
options available based on its investment and market
analysis. The contractor would then execute the
instructions received from the Bureau and record the
transactions in the trust accounts eatablished and
maintained on their system, which would be available
via an on-line, real-time computer network acress the
Bureau.

IF THE ANSWER TO 120 ABOVE IS THE BIA, THEN WHAT WILL
BE THE TIMEFRAME FOR APPROVING INDIVIDUAL INVESTMENT
DECISIONS RECOMMENDED BY THE FINANCIAL INSTITUTIONS?

Approval times <¢ould range from a few minutes for
dacisgions to invest in very short-term securities such
as overnight investments to whatever longer time is
required in c¢onsidering other longer term or different
securities with varying market conditions. We would
anticipate, however, that decisions would be made on a
daily basis since cash receipts occur almest daily so
that these assets may immediately begin earning
interest.

WHY ARE CUSTODIAL SERVICES INCLUDED IN THIS RFP? HOW
CAN THE U.S. GOVERNMENT, AS TRUSTEE. DELEGATE THE
HOLDING OF TRUST ASSETS WITHQUT APPROVAL OF THE
BENEFICIAL OWNER OF THE TRUST?

The U.5. Government, as trustee, would not be
delegating the responsibility for the trust assets,

The custcodial services described in the- RFP are routine
gervices performed by commercial banks and ipvestment
service organizations for master trust programs. The
contracter would be reguired to maintain secures custody
of the accounts and maintain aceurate records of the
invegtment transactions. It would be more efficient
for them to handle the custody of the certificates of
deposit, for example, than it would for us. By
allewing the contractor to handle the mechanical,
routine aspect of the investment program, we would also
be able to provide a better syatem of internal

31-919 0 -~ 90 - 13
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controls. The Price Waterhouss report recoamended that
the Buresu segregate the investment managenent and
custody functione to improve our control
responsibilities, and suggestsd the custody function
¢ould be provided by commercial banks. In sddition,
the funds would be audited by the financial
instituticen's internal audit staff and the Buresu's
trust fund accounting staff. They would also be
subject to review by the Inspector General and the
General Accounting Office.

WILL BIA CONTINUE TO INVEST TRIBAL FUNDS AT THE HIGHEST
YIELD AVAILABLE?

Yes. The Bureau is requirsd by law to approve
investment decisziona which would assure maximum return
by prudent inveatment to the Indisn beneficiaries.

CAN TRIPES HAVE INPUT IN THE DECISION ON WHERE THEIR
FUNDE MAY BE INVESTED?

Yes, tribal input snd cash planning guidance is
important s¢ that we may approve decisions consistent
with tribal liquidity needs and investment objectivesa.

WHAT ASSURANCES CAN YOU GIVE THAT IIM ACCOUNTS WILL
EARN INTEREST RATES EQUAL TO OR BETTER THAN BIA
HISTORICAL RATES?

Today., thes IIM funds are already pooled, ac that the
investmant structure would not essentially change.
Under the proposal, we would continue to pool thease
funds for investment in a separate portfolio and
maximize the return by investing in securities with the
strongest market return. We would like to clarify that
the BIA would still be making investment decisions,
with the contractor executing those decisions. The
major improvement impacting IIM earnings would be the
initiation of cash management improvements such as the
lockbox and cash concentration aystems. The other
factor would be the increased earnings as a result of
the "float” on the IIM dollars disbursed. Presently,
when & U.5. TreasuryY check is issued, the transaction
is poated to the IIM acccount and the check amount
stops sarning interest when the check is issued. Under
the proposal, the funds would continue to esrn income .
until the check actually clears the asccount later.

(The Price-Waterhouse sastudy of 198§ projected that
interest on disbursement flcat alone would increase
earnings for all trust funds in excess of $690,000
based on the market rata at that time.} With more
efficient processing of collectiona, cash can

7



126.

127.

128.

129.

Legal:

383

ag

be invested more promptly., and with the increased
earnings from float, the system envizioned in this
contract would Tresult in additional earnings for IIM
funds.

WILL THE CONTRACT ASSURE AN EQUAL QR GREATER RATE OF
INTEREST ON QUR INVESTMENT FUNDS?

An described above, the same benefits in earnings would
apply to all trust fund groups. Under the proposed
portfolic investment system, we would continue teo
maximize the return on Indian trust funds by investing
in securities with the strongest market return.

WILL THE PROCESS FOR INVESTMENT Of IIM FUNDS BE
DIFPERENT PROM THE TRIBAL TRUST FUND INVESTMENT?

Under the propesal. the procesa for investing IIM funds
would be similar to the invesatment of tribal funds.
There would, however, be ¢ne poertfeolio established for
the IIM monies and three portfolio optiens--short,
intermediate and long term-—available for tribal trust
menies. Separate investment guidelines for each of
these portfolies will be included in the RPP.

WHAT CRITERIA IS USED BY THE BRANCH QF INVESTMENTS 1IN
SELECTING BANKING INSTITUTIONS?

Presently, in additien te bids oftering the highest
yielding certificates of deposit, the Branch of
Investments looks at the net worth to asset ratio,
ligquidity ratio, loan loss ratio, profitability and age
of the institutions in selecting banks and savings and
loans from which to buy Cbh's, Under the proposal, we
would expect the contracter to provide similar credit
analysis of those institutiens which would be
recommnended for the investment of trust monies.

ARE THE INTEREST RATES DIFFERENT FOR THE TWO FUNDS--IIM
AND TRIBAL? :

Under the current program, IIM accounts enjoy one rate
of return and each tribe enjoys whatever rate its
investment strategy produces. Under the propeosal, IIM
monies would be invested as a separate portfolio and
tribal monies would be inveated in three optional term
portfeolios, Rates of return for each portfolie would
vary depending on the investment objectives apd
guidelines established for the respective peortfolies.

Liability & Protection
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IF LOSSES ARE INCURRED, WILL THE UNITED STATES ACCEPT
LIABILITY WITHOUT RAISING THE DEFENSE OF SOVEREIGN
IMMUNITY?

The current contracting effort would not alter the
Bureau's current liability for failure to adminiater
the trust funds properly.

WILL THE FUNDS IN THE-CUSTODY OF A PRIVATE CONPANY BE
SUBJECT TO JURISDICTION AND JUDGHENT OF ANY COURTS?

For purposes of this queation, we will asasume that you
are referring to whether the Bureau would continue to
protect trust funds from liens or claims to the same
extent we do today. T¢ ensure that trust funds are
protected under the proposed contract to the aame
extent that they are today, the financial institution
would net be authorized to disburse funda for the
paypent of debts allegedly owed by the beneficiary
unless directed to do so by the Bureau pursuant to 25
C.F.R. Part 115.

IN CASE OF A JUDICIAL LOCKDOWN, LEGAL INJUNCTION OF
SOME KIND, WHAT WOULD STATUS OF TRUST PUNDSE AND
OPERATIONS BE?

It is unclear what is meant by “judicial loeckdewn.™ If
you mean the snjoining ¢f the contract process by court
action bafore contract services can be provided, the
Bureau would continue its trust fund ¢perations without
the contracter’a services. If "judieial lockdown®
refers t® a court order cloaing down the contractor's
operations after the contract services are being
provided, the contract arrangement would permit the
Pureau to resume the trust fund operation without the
CONLTACLOr's services.

IS LEGISLATION NEEDED FOR PROTECTION AGAINST A

-“LOCKDOWN"?

Because a "judicial lockdown", a3 astated in response to
question 132, would not prevent the Bureau from
administering Indian trust funds, no legislation is
needed to protect againat the "lockdown™.

DOES THIS CONTRACTING PROPOSAL CONSTITUTE A DELEGATION
OF TRUST RESPONSIBILITY?

This proposal does not constitute a delegation of trust
responsibility, Moreover, the propesed improvements
would in n¢ way dimpinish our responsibility, as
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truatee, to the trikes and individuala., We are seeking
profesaicnal cash mapagement, accounting and investment
adviscory services which are critically needed to
strengthen our legally mandated responsibility. The
Bureau would continue to direct, menitor and authorize
those transactions and activities performed by any
prespective ¢ontractor. The protecticon of the trust
would remain an integral part of the Bureau's trust
responsibility.

135, IS THERE A SOLICITOR'S OPINION APPROVING THE
CONTRACTING OF TRUST PFUNDS?

The contract propesal has been developed on the basis
of advice obtained from the Solicitoer's Office, There
is not, however, an opinion which ¢overs the entire
contracting proposal.

Minerals Management Service (MMS) and Related Indian Rovalty
Program

136. WHAT WILL BE THE MINERAL MANAGEMENT SERVICE (MMS} RCLE
IN THE PROPOSED SYSTEM?

MMS would continue ¢ollecting and accounting for oil
and gas related income for trust fund accounts just as
they are doing today. The only difference in their
procedures would be that instead ¢of transferring funds
directly t¢ BIAR’S Treasury accounts, they would
transfer the funds to BIA's concentration Treasury
account at the financial institution,

137. SHOULDN'T THE PROBLEMS WITH MMS BE CLEARED UP BEFORE
GOING INTO THIS CONTRACT?

With resgpect to problems related to explanations of
payment (EOP}, when the ¢ontractor disburaes o©il and
gas payments, the EOP data would be provided from MHS
through BIAR, Efforts by MMS and the BIA already
underway to improve MMS-provided EOP data would
¢ontinue, These efforts include ¢onsultation with
allottee groupa. It would not necessary, for example,
to delay implementation of the proposed cash management
function until improvement of EOP data iz completed.

138. WILL THE PROPOSED SYSTEM CAUSE ANY IMPROVEMENTS IN
SERVICE FOR INDIANS WHO HAVE OIL AND GAS RELATED INCOME
COLLECTED BY MMS?

40
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Under the proposed system, the main benefit for I[IM
account owners with @il and gas related income would be
sdditional earnings due to disbursement float and more
timely investment of funds. There would alao be other
bensfits such as monthly reporting and more accurate
accounting of trust funds that would improve overall
service to IIM account Owners.

WILL THERE BE ANY IMPROVEMENTS FOR INDIANS WHO HAVE NOT
BEEN PAID FOR OIL AND GAS?

For purposea of responding to this question, we will
assume you are referring to individuals who, due to
some error or dJquestion <oncerning the smount due tham,
have not been paid some royalty income. MMS continues
to dedicate 25 staff years of audit sffort for Indian
work. In addition, the Interior Departmesnt has
recently decided to develop an automated production
reporting syatem snd, once implemented, a comparison of
sales and production data will oc¢cur. The Bureau and
MMS are alse in the process of developing a
reconciliation module that will, among other things,
enable BIA to identify the date of funds received from
MMS and when inveated by PIA.

HOW DO WE FNOW WE ARE GETTING PROPER CREDIT FOR OIL AND
GAS WHEN TRUCKS COME OUT AT MIDNIGHT?

This type of activity can only be monitored through
increased inspectiona by the Pureau of Land Management
{BLM). The BIA and MMS are working with BLM to provide
these services to Indian leases across the country, and
to ¢obtain the additional resources BLM has requesated in
order to meset our needs.

WILL RECEIPTS FOR ROYALTIES AND MINERAL LEASE RENTALS

-BE DEPQSITED TO THE TREASURY OR TO THE BANK?

MMS would continue to deposit the ¢il and gas related
receipta they collect directly to the MMS Treasury
account. Under the proposed system, the Indian-related
receipts would then be transferred electronically to
the Bureau's concentration Tressury account at the
financial institution instead of the current procedure
of transferring the funds from MMS's Treasury account
to the Bureau's Treasury account.

HOW ARE IIM MONIES, PARTICULARLY ROYALTY RECEIPTS, TO
BE TRANSFERRED FROM THE BANE, THE BIA OR THE TREASURY?
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Under the same procedures above, o©il and gas receipts
would be tranaferred from MMS'a Treasury account
directly to the financial institution's Bureau
copcentration Traeasury account, where the funds would
be promptly invested. The funds would be recorded in
the Special Deapesit account, where they would remain
until identified for payment on an Indian Pinancial
Diatribution Raport (IFDR). At that time, it is our
intention that the funds would then be disbursed by
che¢k from the financial institution according to
Bureau instructions.

WILL EXPLANATIONS OF PAYMENT WITH RESPECT TO ROYALTIES
PAYABLE TO TRIBES AND ALLOTTEES ACCOMPANY MONTHLY
ROYALTY PAYMENTS AS REQUIRED BY THE FEDERAL OIL AND GAS
ROYALTY MANAGEMENT ACT (FOGRMA)?

Under the proposed system, we would be able to provide
explanations of payment with monthly royalty payments
for particular account owners who are now automatically
paid royalties each month. ‘This, of course, would be
contingent upon the Bureau's capability to identify the
relevant data and transmit it to the financial
inatitution. During the tranaition or in the event the
contracting institution would not be able to issue the
checks accompanied by the explanations of payment, the
Regional Finance Canter in San Prancisco would continye
to procesa the payments for these owners,

WHAT TIME LAG WILL THERE BE BETWEEN A REQUEST FOR FUNDS
FROM AN TIIM ACCOUNT BY AN ALLOTTEE AND THE DISBURSEMENT
OF FUNDS FROM THE BANK?

e expact the contractor to issue and mail checks by
the end of the business day following the day we
electronically transmit the disbursement authorization
data to them. In the savent of an emergency, a wire
transfer could be acconmplished in a matter of hours or
possibly minutes, depending on the circumstances,

WILL THE BIA AGENCY OFFICE BE ABLE TOQ CALL POR IIM
FUNDS DIRECTLY TO THE CONTRACTOR AND WILL THE CHECKS BE
ISSUED THAT DAY OR THE FOLLOWING DAY TO THE ACCOUNT
OWNER?

As explained in question no. 144, the agency would
initiate the authorized disbursemsnt data to be
transmitted electronically to the contractor. The
checks could be issued the same day as the agency
request, depending on the timing of the data
transmission to the contractor and their aystem
capabilities. 1In any case, the checks should be issued
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and mailed no later than the business day following the
date of Bureau transmission to the contractor.

WOULD MONEY BE WIRED AT THE REQUEST OF AN ALLOTTEE
THROUGH TERMINARLS MAINTAINED AT VARIOUS BIA OFFICES?

The process deacribed in question no. 144 would be
available in the event of an emergsncy. Money would
then be wired to the commercial bank specified by the
allottee.

WOULD AN ALLOTTEE BE ABLE TO RECEIVE THE STATEMENT OF
HIS IIM ACCOUNT INSTANTANEOUSLY FROM A COMPUTER
TERMINAL AT AN AGENCY OFFICE? HOW WILL THESE PAYMENTS
BE HANDLED DURING THE TRANSITION?

Yes, under the proposed system, IIM account transaction
and balance data would be available at an agency
office. Payments during the transitionh or phase-in
period would continue to be made just as they are
today.

HOW WILL THE TRANSITION BE ESTABLISHED WITHOUT
SUSPENSION OF PAYMENTS AND INFORMATION?

The transition would be carefully phased in with the
contractor. The first phase would be the investment
data loading, which would install the investment
reporting on the contractor's data processing system.
The payment function would not be shifted to the
contractor until the accounting data has been properly
loaded and run parallel for a satisfactory periocd to
assure reliability of the contractor’'s data processing
aystem capabilities.

PLEASE CLARIFY WHETHER TRIBAL AND ALLOTTEE LEASE DATA
WILL BE ON THE BUREAU'S IN-HOUSE COMPUTER SYSTEM OR ON
THE PROPOSED SYSTEM?

The lease and ownership data would still be on the
Bureau's data procesaing system. The IIM and tribal
trust fund account balances would be processed on the
proposed aystem.

WHEN WILL UNDISTRIBUTED INTEREST EARNED ON OIL AND GAS
ROYALTIES BE DISTRIBUTED TO THE PROPER IIM ACCOUNTS AND
PAID OUT?

The undistributed interest has not been calculated and
posted to the Proper IIM accounts due to the inabllity
of the BIA to identify the interest computation date,

The BIA receives lump sum dollars transferred from MMS
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each month. Twice a month MMS transmits the financial
distribution report data to the BIA, who, in turn,
identifies the ownership of the funds listed for
distribution and the principal is then posted into the
proper IIM account. In moat cases, the account owner
is then issued a check for the royalty amount
depodited. The problem is that the BIA has no way of
identifying the date the BIA received the funds from
MMS, since we receive the cash before we receive the
financial distribution report identifying which leases
the cash was earned oh., The BIA is in the process of
developing a method to identify the date it receives
the fynds and when the allottee's oll and gas related
income is actually invested, This would allow BIA Lo
calculate and distribute the interest at the same time
the principal is distributed to the individual
allottee’'s IIM account. We hope this system will be
implemented by mid-1988. The undistributed interesat
accumulated prior to the implementation of this system
would be distributed as soon as possible after
inplementation is completed,

¢ptions:; Withdrawal and Regionalization

151,

SINCE THE POSSIBILITY EXISTS THAT INDIVIDUAL MEMBERS
WOULD SUFFER DUE TQ A TIME LAG IN PROCESSING INDIVIDUAL
TRANSACTIONS, QUR TRIBE WOULD PREFER TO DEAL WITH A
BANE IN OUR IMMEDIATE AREA. IS THIS POSSIBLE UNDER THE
PROPOSED SYSTEH?

In almost every instance, the proposed system would
process transactions faster and more efficiently than
they are today., Deposits of trust funds and their
subsequent investment would be faster than the current
system. Today, 97 percent of all IIM disbursements are
made from the area IMC locations, and mailed to the
individuals or the agency for handling. Under the
proposal, the disbursements would be made by the
contractor based on Bureau instructions, and mailed to
either the agency or directly to the IIM account

owner. An emergency payment system for electronic
transfer of funds would also be required to handle
these situations that cannot wait, The fupnds would
continue to earn interest for the portfelio until the
check has ¢leared, unlike today’'s system which cuts off
interest on the day of disbursement. With respect to
your tribe's suggestion to deal with & local bank, it
would not be efficient for the Bureau to deal with, for
example, multiple banks across the country in an effort
t¢ meet each tribe's deaire to use a local bank. In
order for the Bureau to better manage trust funds, we
must implement the most efficient system possible.

44
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152. WHY CAN'T WE DRAW HONIES OUT OF THE FUND AND PUT THEHW
IN A LGCAL BANK AND DRAW INTEREST? THIS WOULD GIVE US
BETTER BORROWING POMER AND IT WOULD ALSO BE A TYPE OF
COLLATERAL.

Thia option ia available today and would continue to be
in the proposed contract environment. Tribal funds may
ba withdrawn from trust status upon appropriation
authorization by the Bureau, as trustee, in accordatice
with statutory and regulatory limitations. Should a
trihe choose not to participate and inatead invest its
own tribal funds, please be aware that the tribe would
then assupe the investment responsibility and liability
as well as the coats for a tribal investment program.

153. IN YOUR QUESTION & ANSWER DOCUMENT. #44 THERE'S A
QUESTION POSED, MAY AN INDIVIDUAL TRIBE CHOOSE NOT TO
PARTICIPATE IN THE CONTRACT AND INSTEAD INVEST HIS OWN
FUNDS? YOU STATR, YES, BUT NO STATEMENT IS MADE OF
WHAT TYPE OP FUNDS MAY BE DRAWN FROM THE TRUST STATUS.

A tribe may withdraw any tribal trust funds other than
judgment award funds. PFor example, any "7000" series
tribal trust fund appropriation accounta could be
withdrawn.

154. HAS ANY CONSIDERATION BEEN GIVEN TC REGIONALIZING THE
CONTRACT PROPOSAL AND HAVE SEVERAL INSTITUTIONS LOCATED
IN DIFFERENT GEOGRAPHICAL AREAS NEAR THE INDIAN
COMMUNITIES HANDLE THE PROPOSED WORK?

The RFP would not praclude proapective bidders from
submitting such a proposal. A bidder c¢ould join or
subcontract with other financial inatitutions in a
respondent proposal which would beat meet the
performance scatement of work. The principal bidder,
however, would have to meet the eligibility criteria,
i.e., be designated as a depositary and fiscal agent of
the Treasury, have a registered trust department with
fiduciary responsibility for a least $500 million in
assets and have at least $250 million under investment
management. Further consideration would be given te
advantages such as cost effectiveness. eage of
monitoring and assurance that functions would not be
fractionated.

Taxation and IRS
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IN THE CASE OF CLAIMS BY THE INTERNAL REVENUE SERVICE,
WILL THE DEPARTMENT OF JUSTICE REPRESENT THE TRUSTEE CR
THE IRS?

The current contracting effort would not alter the
conduct of the Department of Justice in any case,
whether it involves the IRS, the Bureau, or any other
Federal agency.

WILL THE FUNDS IN THE CUSTODY OF A PRIVATE COMPANY BE
SUBJECT TO TAXATION OR LIENS BY PRIVATE CLAIMANTS?

The proposed procurement would not change our role in
protecting trust funda from IRS liens, or those of
private compaAniea or individuals. Further, as stated
in question 85, the prespective financial institution
would not be authorized to disburse funds for the
payment of debts allegedly owed by the bepeficiary
unleas directed to do 3¢ by the Bureau pursuant to 25
C.F.R. Part 115. In addition, the proposal would not
change our rele in ¢omplying with IRS reporting
requirements for interest income or any other taxable
income nor affect the status of trust funds with
regpect t® any tax liability. The financial
inatitution's role wWould be limited to servicing the
trust fund accounts sc that the Bureau may accomplish
the receipt, djisbursement, transfer, and investment of
trust fund dollars more efficiently.

CAN YOU TALK A LITTLE ABOUT THE W-9 FORM?

The W-3 form is an IRS form that is used to document
each individual Indian, estate, or other entity {other
than tribes), who has funda on deposit apnd earns
interest income. The Bureay is required by law to
present these forms to each acecount owner in the IIM
system in order to obtain the necesgsary social security
nunber, or fiduciary tax uumber, or, in the case of a
companhy with funds held in the Special Daposit atcounts
for some reason, their employer identification number.
Thizs will allew the Bureau to comply with the reporting
regquirements established by law for the IRS. Over the
pext several months, these forms will be mailed or
delivered to IIM actount owners in an attempt te comply
with our requirement to collect this data.

WHO WILL TRAIN THE CONTRACTOR IN THE MULTITUDE OF
COMPLEX AND UNIQUE TRANSACTICHNS THAT WE ARE ALREADY
TRAINED FOR AND IN OUR ESTIMATIOHN, OPERATING
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EFFICIENTLY AND EFFECTIVELY? BACH AGENCY HAS ITS5 OWN
UNIQUE SITUATION. WHOQ WILL TRAIN EACH INDIVIDUAL
AGENCY IIM STAFF AS TQO THE PROCEDURE AND
RESPONSIBILITIES UNDER THE CONTRACT FOR THAT PARTICULAR
AGENCY?

The phase-in process would reguire that each
area/agency be reviewed prior t¢ implementation of thias
new system. Each agency would be examined prioer to
implementation to establish the need for any unique
requirements in ¢rder to handle the processing of
transaction data for that location. This review and
the subsmequent parallel testing pericd would be
accompliahed by a combination of Pureau anhd techhical
specialists from the contractor. Each agency would

" receive training and given user’'s guides prior to
implementation.

159. WHAT WILL BE DONE TQ RESQLVE PROBLEMS FOR THE
INDIVIDUAL INDIAN IN THE TRAINING, FHASE~IN,., AND
INITIAL TAFKEQVER OF THE FROGRAM BY THE CONTRACTOR?

The phase-in of the IIM arcounts at ahy area/agency
location will require aeveral stages: (1) analysis of
the account activity at that location, {(2) development
and teating of any software changes necessary to
accommodate the unique needs of that location, {3)
training sessions for Bureau staff, and (4) parallel
processing for a time period necessary to assure the
proper implementation of the programs and procedures.
As part of this proceas, procedural mahuals would be
given to the staff at each location as part ¢f their
training material. This would aasist in the
atandardization of procedures across the Bureau. The
phase-in process would be carefully coordinated with
each area/agehcy to assure smooth transition. OQur
primary goal is to assure that the quality of service
will be maintained after the transition has occcurred.
Individual Indians would be sent information describing
the new services and any procedural changes that would
be initiated with the new =system. Each agency would be
required to have IIM staff made available to assist any
Indian individuals needing clarification on any of the
new services or procedurens.

Tribal Representation

160. WHAT EKIND QF TRIBAL REPRESENTATION WILL TRIBES HAVE ON
THE CONTRACTOR'S BOARD QF DIRECTORS?
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There is no provisjon in the RFP for tribal
representation on the prospective contractor's board of
directors.

IF THIS CONTRACT PROPOSAL GOES FORWARD, HOW DO WE RNOW
WE WILL GET A TRIBAL REPRESENTATIVE THAT WILL BE ABLE

TO PO THE JOP, OR WILL THE TRIPAL REPRESENTATIVE DBE A

BIA EMPLOYEE?

For purposes of thiszs question, we assume you are
referring to the tribal representatives which will be
appointed as consultants to the evaluation committee.
We plan to establish this commjttee after the RFP is
issued t¢o review and evaluate the prospective propoesals
received in the procurement process. The perscns
selscted to represent the tribes would be non-voting
céenaultants to the evaluation committee, and would pe
expected t¢ present tribal interests during the
proposal review process. They would not pe BIA
enployess.

WOULD THE EVALUATION COMMITTEE PROPOSED TO REVIEW THE
PROPOSALS PECOME PERMANENT?

The evaluation committee would not be permanent and its
members would merve only in a <apacity limited to this
proposaal.
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Mr. SyNARrR. Let me ask you this. Wasn't the RFP developed
before, during, and after those meetings?

Ms. ARLENE BrownN. It was developed before and a preliminary
draft was sent to them for comment. We held consultation sessions,
individually, prior to that. We then sent out a series of information
and about 12 different letters to all tribal leaders, including the
Alaskan Native groups, over the next 2-year period to advise them
and to encourage comments on the final draft agreement.

We have provided all

Mr. SyNAR. Was it changed?

Ms. ARLENE BrROwN. Yes. It was changed. We did receive some
very good comments. We also had——

Mr. SynarR. What were the concerns that they expressed?

Ms. ArRLENE BrROwN. In the beginning, the major concerns were
whether or not the Federal Government was delegating their trust
responsibility to a third party contractor. We indicated that we're
not delegating any management functions; they’re merely a servic-
ing agent, as we've talked about earlier.

As the comment process went on, we gathered a comprehensive
list of questions from the tribes and from the field, about 165 which
were issued in a document to everyone so that they could have the
benefit of knowing what other tribes and other individuals were
asking. It generated other questions which were more strategic and
more about the particular aspects of the contract as opposed to a
political effort.

Mr. SyNarR. You will supply for the record the changes made to
the RFP based upon those comments?

Ms. ARLENE BROWN. Yes.

[In addition to those tribal comments furnished earlier for the
record, copies of the following correspondence with three tribes
were received during the draft contract comment period. The three
tribal consultants to the procurement evaluation committee also
recommended changes which included five tribal orientation ses-
sions, additional training requirements, direct on-line access avail-
ability for tribes, and additional contractor performance require-
ments. |

[The information follows:]
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United States Department of the Interior

OFFICE OF THE SECRETARY
WASHINGTON, D.C. 20240

SEP 13 1388

Mr. Richard M. Milanowvich

Chairnan, Agua Caliente Band of
Cahuilla Indians

960 Eam} Tahquitz Way - Suite 106

Palm Springs, California 92262

Dear Mr. Milanowvich:

Thank you for your letter of hugust 26 oftering two comments on
the proposed contract for financial trust services.

You first requested that the contract addendum section 3}.a. bo
amended to alao include protection of tribal account holders in
the dizbursement of any payment of debts allegedly owed to the
IRS or other creditors. Second, You asked that this section
also be amended to apecify to whom the contractor would be
liable in such a case,

In order to reflect your suggestions, we have amended section
3.a., to read as f[ollows:

"3.a. C.4.4.8 DI§

BURZEMENT OF TRUST_ FUNMDS FOR PAYHENT CF
DEBTS ALLEGEDLY QWED

TQ_IRS QR OTHER CREDITORS

The contractor may not disburse tribal and individual
Indian money (IIM) for the payment of debts allegedly gued
by any beneficiary to the Internal Revenus Service (IRS) or
other creditors unless directed to &2 5o by the BIA. Th:
contractor shall be liable to the United States on behall
of the affected Indian beneficiary for »ny funds disbursed
to the IRS or any other creditor withsut prior
authorization from the BIA."

L copy of the executed contract will be provido! b+ you

separataly aftgr contract award. Your constructive comments
have been helpful in finalizing the‘c?htract agroement .

Sinceret;//

( L it sy

fi/1stant Secretary - Ind1€k Affairs

"/w/ 2% d’
4/@/ & Zém( i

m,m « wuﬁ .
441_41
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Richard M. Milanovich

Chairman, Trikal Council
AGUA CALIENTE BAND OF
CAHUILLA INDIANS

30 August 1958

Mr. Ross 0, Swimmer:

Please replace with copy mailed on
August 26, 19388,

There was a typographical error in
Paragraph 4, line 5, which now reads:
does not specify to whom...,

RMM: emp

Sent Express Mail ¥g1957885
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AGUA CALIENTE 08776788
BAND OF SR iRs
CAHUILLA INDIANS Q085" el cTaniat

W NG 3 P24

hugust 26, 1933

Ross 0. Swimmer, Assistant Secretary
BUREAU OQF IKDIAR AFFAIRS

U.$. Departmept of the Interior
Washington, D.C. 20240

Re: Proposed contract with Security Pacific
Bank for Financial Trust Services

Dear Mr. Swimmer:

on behalf of the Agua Caliente Tribal Coupcil, I am writing to
respond to your letter of August 15, 1988. 1In it you request our
comments on the final revisions to the proposed contract, to
arrive by September 2, 1983,

In reviewing addendum 3.a. {C.4,4.8), we were particularly pleased
to see that you have responded to the concerns expressed in our
letter to you of earlier this year by requiring that the
“contractor may not disburse Individual Indian money {1IM) for the
payment of debts allegedly owed by a beneficiary to the Internal
Revenue Service {IRS) or other creditors unless directed to do so
by the BIA pursuant to the provisions of 25 CFR Part 115." This
provision should give trust funds in the hapds of the contractor
more nearly the same protection from seizure as the same funds in
the BIA's hands.

However, this language is still somewhat ambiguous. This broad
language may or may not cover all IIM accounts, including those of
tribes and those of individuals. Therefore, to remove any doubt
on this subject, we reguest that this language "by a2 beneficiary”
be changed to read "by any tribal or individual beneficiary.”

Also, this adgdendum 3.a concludes by stating that "The contractor
shall be liable for any funds disbursed to the IRS or any other
creditor without prior authorization from the BIA."™ This is a
very helpful provision, and we are pleased to see it. However, it
does not specify to whom the contractor would be liable in such a
case. Therefore, we request that the above landuage be changed to
read “"shall be liable to both the United States and the affected
bepeficiary for any funds.™
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R,O., Swimmer
Washington, BIA
Augyust 26, 1988
Page 2

These are our comments on the revisions which you just sent to
us. Please negotiate the above two changes into the language of
addendum J.a and send us a copy of the executed contract., Thank
you for your attention to our concerns.

Sincerely yours,

Richard M. Milanovich

Chairman, Tribkal Council

AGUA CALIENTE BAND OF
CAHUILLA INDIANS

RMMimea
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United States Department of the Interior

OFFICE OF THE SECRETARY
WASHINGTON, D.C. 20240

SEP 13 1988

Mr. Harry F. Gilmore

Chairman., Quapaw Tribe of
Oklahoma

P.C. Box 765

Quapaw, Oklahoma 74362

Dear Mr. Gilmore:

Thank you for your letter of August 23 compenting on the
propoesed contract for financial trust services. We will respond
to each of your comments by section in the same order as your
letter.

On Section C.4.4.8, you indicated that the disbursement of
IIM funds is strictly the responsibility of the BIA. We
agree that the disbursement approval authority is the
responsibility of the BIA and will continue to be under the
contract. The contracter will disburse fribal and IIN
funds only as approved by the S5IA. Further, in the case of
disbursements for payments of debts allegedly owed by a
tribe or individual to the Internal Revenue Service or
ather creditor, the contractor will not be able to dishurse
such payments unless directed to d2 so by the BIA.

On Section €.4.8.5, you objected ta the contractor
providing a financial news letter to all acccunt holders
and suggested that reports be on a individual pasis. A
monthly repert will be provided to the account holders on
the status of their accounts, as ;o suqggest. This is ane
of the basi¢ requirements of thes crntract and the repeort
format will be similar to the raports ¥ou receive today.
The quarterly news letter, however, is an additional
requirement and will contain general infeormation such as
the national economic and financial! markets outlook. We
will work with the contracior to custornize this news letter
to reflect general information which may be useful to our
Indian clientele.

On Section C.4.8.6, you objected to the coast of the on-line
telephonic query being borne by the tribzl requester. This
optional requiremsnt would enable those tribes who Wish to
install a computer terminal and modem at their location to
have direct on-line access to the <ontractor's computer
system with respect to their account information., Security
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access codes wWould then be assigned to the tribal regquester
for appropriate real-time information. The cost of this
on-line capability would be borne by the tribal reguester.
If a tribe chooses not to exercis~ this option, tribal
information needed on a day-to-day basis will be available
through its respective agency via its on-line terminals to
the contractor,

Oon Section E.2.1, you asked how an individual account
holder would know of an error in posting. Account holders
will receive monthly statements on their accounts. If an
error is detected, the account holders should notify their
respective BIA agency or the contractor.

On Section E.2.2, you indicated that the semi-annual
evaluations of the contractor's investment performance
would allow the contractor to invest tribal funds on a
semi-annual basis and thereby have the advantage to collect
the interest for a six-month pericd. This is not the

case. The performance indices listed in this section will
be used by the BIA, as gquality assurance measures, to
evaluate on a semi-annual basis the contractor’'s ipvestment
performance of the trust fund portfolios. The contractor,
however, will be investing funds on a daily basis as
approved by the BIA. Interest earnings will accrue to the
tribal portfolios daily and will alse be computed daily in
accordance with section C.4.5, Earnings Computation, of the
Request for Proposals (RFP}.

On Section F.3.0, Note to the Discretionary Letter and_
Forms Request Function, you objected to the requirement
that the cost of materials and mailing be borne by the
tribal requester. The discretionary letter and forms
request function is an optional software capability under
the contractor's system which will allow the BIA or any
tribal requester to use the account holders mailing list
maintained by the contractor, in whole or in part, to send
out pre-formated letters on any subject, trust or non-trust
related. The contractor would then customize each letter
at no cost and and provide the mailing services with the
cost of postage and materials to be borne by the
requester. Please note that the costs for this capability
would be additional and do not apply to the monthly anq
cother report mailing as required in the RFP.
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Finally, on Section G.4.0. you asked what will be the
method of payment/schedule of payments. The amount and
schedule of payments will be provided to you separately
after contract award.

I hope this informaticn is helpful to you in better
understanding the terms of the contract. Thank you for
providing us your comments.

Sincer
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Quaraw Trise of QkLaHOMA

P. O BOX 765 QUAPAW, OKLAHO ggﬁ&ﬁﬁ%ams
EXECUT!VE SZCCTARIAT
Harey D, Gilmone
B Mm’l O R4 Doy

, Oklahoma 74355

August 23, 1988

Mr. Ross 0. Swimmer

Assistant Sec. - [ndian Affairs
U. 5. Department of Interior
Office of the Secretary
Washington, D.C. 20240

Dear Mr. Swimmer:
This 1is in reply to your letter dated August 15, 1988, regarding

Request for Proposals (RFP} for Financial Trust Services (FTS) 1in-
viting any comments I may have concerning the proposed contract.

Following are my comments:
cC 4.4.8

Disbursement of IIM fupds strictly responsibility of BIA. No
mention of the individual having authority over their own account.

C 4.8.5. & 6

1 object to the Contractor providing a financial news letter
of ali the account holders. This should be on an individual hasis.
No form should be prescribed by the Contracting Officer as the ac-
count holder could get a one line report.

I object to the Telephonic query being borne by the Tribal re-
quester. This is added expense to the account holder and if they
want the contract. they should get an 800 number.

E. 2.1

How would an individual account holder khow of an error in
posting?
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E. 2.2

This factor is making it possible for the contractcr to invest
Tribal account holders funds on a simiannual basis and having the
advantage of collecting interest for a six (6) month period.

NOTE:
Reguesters are to bear the cost of materials and wailing. 1
object to this wvery strongly because. again, the Tribal account

holder is bearing their legitimate expense. They Should have
figured all these expenses in their bid.

G. 4.0

What is the method of payment/schedule of payments?

I am of the opinion this contract is going to be a headache
for all Tribal account holders. It is @ifficult epough at present
for Tribal account holders to receive information and payments from

their accounts.

I would like to go on record as saying I object to the con-
tract in its present form.

Sincerely,

Ty wgll .

Chairm Quapaw Tribe

HFG/ jmj
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JA - Brouw

RECEIVLD
BUR 0f <IN ATFAIRS
EXECUTIN V7 TTARIAT

THE NAVAJO NATEON 12 10 300w neomreon
ViCE CruumidaN

August 5, 1988

Honorable Ross O. Swimmer, Assistant Secretary -

Indian Affairs

Office of the Secretary
washington, 0.C. 20240

Dear Mr. Secretary:

Thank you for your letter of July 25, 1988 which provided an update to the results of
comparison between the Government's and the selected offeror's cost estimate
under our Request for Proposals (RFP) for Financiat Trust Services. This information
provided by yvour office will be forwarded to Mr. Wiltiam Morgan, Executive
Director for the Administation and Finance Office for his continuing management

onthisTask Force.

cc: Mr. William Morgan,

Sincerely,
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Mr. SyNaRrR. Mr. Thomas.

Mr. TooMmas. Thank you, Mr. Chairman.

Just to follow up on that, you indicated, Dr. Brown, you had ex-
tensive contacts. What was the general reaction of the tribes to the
contract?

Dr. Eppie BRowN. Mr. Thomas, as you're well aware, I've been
here approximately 100 days in my current office and must rely,
therefore, on those individuals that have worked here. Let me call
on Ms. Arlene Brown.

Ms. ARLENE BrROwN. In the beginning of the contract effort there
was some strong opposition generated from primarily the North-
west tribes, because of the lack of consultation, not from the con-
ceptual standpoint, probably because there was not enough infor-
mation about the specifics as to what we were really trying to do.
We tried to mediate that and there was a lot of support there. If
you look at the demographics and some of the responses that we
received, those tribes that have the larger assets already have
money managers or have withdrawn some money from trust and
have an understanding about how that works, as far as the con-
tract relationship and money management types of activities.
There was a correlation between that. For some of the smaller
tribes, there was some deep concern about the delegation of trust
responsibility.

Toward the end we received a lot of good, positive, constructive
comments on the contract. They were more informational—have
you thought about this; have you thought about that our tribe ex-
perienced this; and we had a problem with this money manager
and had to cancel. We had three tribal consultants participating
with the evaluation committee. The northwest tribes indicated—in
fact, when I was a special assistant to the former assistant secre-
tary, I do know of individual sessions where they actually came
back, some of those that were adamantly opposed, and felt a lot
more comfortable and actually thanked him for his efforts to try to
get as much information out as possible.

Mr. THoMas. Thank you.

Dr. Brown, what would you envision as being the benefit to the
tribes were a successful contract negotiated for the investment of
these dollars? What do you see as the result; what do you hope for?

Dr. Eppie BrowN. Definitely we would hope that—again, going
back to the trust responsibility, of carrying that out at the highest
fiduciary level. That is, how do we get the best investment and
take the best care of those dollars that we are charged with. Any
system, then, that is put together, must begin to provide that kind
of trust responsibility over those funds.

Mr. THOMAS. Are you talking about a higher yield; are you talk-
ing about more dollars?

Dr. Eppie BRowN. I'm talking about an approach and a system
and process that protects the dollars that we have, that allows for
investments, and hopefully it will allow the flexibility to get the
highest yield, or allow us that process to put that in place.

or this reason, as you can well imagine, the Bureau is not a
banking system. As we have looked at all of the comments of those
reports that have been done, the recommendation is that we turn
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that over to a system that can, in fact, carry that out at the high-
est level.

Mr. Taomas. I guess, then, if that’s the case, and there are gener-
ally perceived to be benefits to come from it, this matter of being
able to reconcile the accounts then, how are we going to get there?

Dr. Eppie BrowN. Well, as | was mentioning—and let me state
for the record that I can’t speak for what happened in the past, but
I can surely speak for what's going to happen in the future, and I
intend to.

That is, we are preparing a proposed audit plan. Please under-
stand that, as of September 30, 1988, there were 585 individual
Indian money accounts, with balances in excess of $50,000. The re-
mainder, the average balance of the other 298,000 accounts, was
just over $1,200. So, you know, as we begin to try to reconcile this,
we've got to talk about the cost, we've got to talk about the number
of things that are involved here. Based on that, as I indicated earli-
er, we will be preparing a proposed audit plan, along with the esti-
mated costs of such a plan, that we will submit to the Appropria-
tions Committee for their review.

Mr. TaoMas. So your hope is that you will find a solution and
you'll either audit completely, as is now apparently the requisite,
or you will recommend some deviation from that?

Dr. Eppie BrowN. I can tell you, sir, at this time, we will have to
recommend a deviation from that, just given the extent of the
audits, the cost, potential cost of an audit and so forth, until we
have a chance to look. We're going to have to come up with some
kind of process that could justify this. But until we give it a little
more thought and put it in a plan, it’s a little difficult for me to
talk specifically of what that would be.

Mr. Taomas. Would you just react in general to the notion that
more of these funds might be placed in the hands of the tribes,
either by distributing more money and so on? 1Is there—how do you
react to the notion of putting more of this money back in the hands
of the tribes to take care of it themselves?

Dr. Eppile BRowN. I think when you look at the direction of
where we're going, and the strengthening of the tribal govern-
ments, the wish of tribal governments to move to greater self deter-
mination, I cannot rule that out as an option here for the future.

It has not been recently looked at as an option. Currently, we're
looking at contracting with the private contractor to manage that.
To rule that out as an option for the future, I cannot. I would think
it is a very serious option, as tribes come forth and as they develop
their own approaches on how they want to do things.

Mr. Tuomas. Thank you, Dr. Brown.

Thank you, sir.

Mr. SyNAR. Thank you, Mr. Thomas.

Dr. Brown, before I proceed, I think it’s important to say that we
all recognize that you've been there about 100 days or so. But you
need to be very conscious of what this hearing is all about today,
and that is the depth and the breadth of the concerns this subcom-
mittee, Congressman Yates and the other committees. I hope that
you understand that as we proceed through this questioning be-
cause I think that’s very, very important.
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The other thing is, there was a reason 1 asked everybody to stand
up. You are leading a group of people who have been there for over
a decade, who have been in charge of this program.

Dr. Eppie BRowN. Sir, they have been with the Bureau perhaps
a decade. I'm not sure how many of them or all of them have been
with that specific program.

Mr. SYNAR. As you know, Dr. Brown, the Brooks Act and the
Federal regulations and guidelines pertaining to acquisition of
automatic data processing equipment or ADP services require that
agencies obtain a delegation of procurement authority from the
GSA before they proceed with acquisition of such equipment and
services. Maybe ME Mills or someone appropriate can answer this.

Did the Bureau seek to obtain a GSA delegation of procurement
authority prior to the signing of the contract with Security Pacific
National Bank?

Dr. Eppie BRowN. Let me have Mr. Ron Crammer to talk specifi-
cally on the contract, and then if there are any legal issues, we
have our Solicitor as well to address that.

Mr. SynaR. All right. Let me repeat the question.

Did the Bureau seek to obtain from GSA a delegation of procure-
ment authority prior to signing the contract?

Mr. CraMMER. No, sir.

Mr. Synar. Did the Bureau consult with the Solicitor’s Office
about whether it was necessary to obtain that delegation?

Mr. CRAMMER. Yes, sir.

Mr. SyNaAR. And what did they tell you?

Mr. CRaAMMER. They were in common agreement because the
ADP application was incidental, that such delegation was not re-
quired and the Brooks Act did not apply.

Mr. SyNAR. Now, in June, this subcommittee requested a legal
opinion from GAQ regarding the applicability of the Brooks Act to
this particuiar contract. Were you here before?

Mr. CRAMMER. Yes, sir.

Mr. SYnar. Did you hear the testimony that it was GAO’s opin-
ion that the Bureau had violated the provisions of the Brooks Act
and should have obtained a delegation of procurement authority
from GSA? And did you hear the GAO also say that the BIA
should obtain a delegation of procurement authority prior to pro-
g:eec}}ing with the procurement of automated data processing serv-
ices?

Mr. CRAMMER. Yes, sir.

Mr. SyNar. And what do you intend to do?

Mr. CramMMER. I think we intend to go back and discuss this
matter with GAO before a final decision can be made, and depend-
ing on the outcome of that discussion, whether we go back to GSA
or not.

Mr. SyNarR. Mr. Crammer, GAO has made its final decision.
What are you goil{% to do?

Mr. CraAMMER. We're going to have further discussions with the
GAO. This is brand new. We haven’t had privity to this GAO deci-
sion and/or their recommendation.

Mr. SYNAR. Now, it is our understanding that the Bureau com-
pleted an A-76 study, which is required by OMB, before contract-
ing out the trust fund services. What were the results of the A-76



408

study of the cost savings associated with contracting out these fi-
nancial services, Mr. Crammer?

Mr. CrRaMMER. The results of the A-76 study showed it would be
more economical to go to an outside source rather than continuing
in-house.

Mr. SynarR. How much more economicai?

Mr. CRaMMER. I'll have to consult here. It was around $2 million,
roughly.

Mr. SynAR. What was the initial cost of the contract, by year and
total, Mr. Crammer?

Mr. CRAMMER. The initial cost of the contract on a year-by-year
basis——

Mr. Synar. Wasn’t it $330,000 for the first 6 months?

Mr. CRaMMER. Yes, that was the initial contract for 1988. And
then there are option years, which add to $3,018,000 per year, on
option years.

Mr. SyNAR. Isn’t it true that the A-76 cost comparison, using the
initial cost figures, Mr. Crammer, were marginal, meaning that
they barely met the cost-benefit criteria?

Mr, CRaMMER. No, sir. It depends on what you mean by margin-
al. The cost comparison study shows a net variance of $2,996,000
over a base of $21 million. That covers the 5 years contemplated,
the initial year and option years.

Mr. Synar. We're going to get mto that.

Isn’t it also true, Mr. Crammer, that any increase in the ex-
penses assoctated with the contract could easily erode the cost sav-
ings by tilting the original cost numbers?

Mr. CRaMMER. That’s always the case.

Mr. SyNAR. Isn’t it true that there would be no reduction in em-
ployees as a result of contracting out for these services?

Mr, CRAMMER. That is my understanding, but I would have to
defer exactly to those numbers.

Mr. SyNaR. Isn’t it true, Mr. Crammer, that the Bureau will still
need to operate and maintain its current system for many years in
the future, and that those expenses will be incurred with or with-
out that contract?

Mr. CraMMER. That is my understanding.

Mr. Synar. Well, you know something? What we'’re finding here,
I think, is that after 31 inspector general audits in 7 years, and
some angry account holders, and what I think you could pretty
well characterize as an angry Congress, we're not making great
progress, are we, Mr. Crammer?

Mr. CRAMMER. I can’t relate—I think the progress would have to
be the result of what the outcome of this contract is.

Mr. SyNaR. Let’s turn to what BIA is buying with the Security
Pacific National Bank contract. What services are being procured
through the Security Pacific contract, Mr. Crammer?

Mr. CramMMER. I wish to be precise about this, Mr. Chairman.

Mr. Synar. Well, let’s see if this is right: cash collections, invest-
ment services, accounting services, and automated data processing?

Mr. CRAMMER. I don’t think it is. I have in the contract, it calls
for custodial services of the account and investment services.
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Mr. SynaRr. All right. So we do have investment services. Ac-
counting services would have to be on there if it’s custodial,
wouldn't it?

Mr. CRAMMER. That’s correct.

Mr. SYynaR. Wouldn’t cash collections be part of that custodial
service, too?

Mr. CRAMMER. Yes.

Mr. SynAR. And automated data processing would be part of it?

Mr. CRAMMER. Well, yes, we would assume it would be under
ADP, yes.

Mr. SynaR. Who is the subcontractor for the ADP system?

Mr. CRamMMeR. CDSI.

Mr. SynaRr. Where are they located?

Mr. CraMMER. Rockville.

Mr. SynaR. Rockville where?

Mr. CRaAMMER. Maryland.

N ll\gg SynNAR. And where are most of the accounts and the finances
eld?

Mr. CRAMMER. I'll have to defer——

Mr. SynaR. Albuquerque, isn’t it?

Mr. CRAMMER. No. There are 83 locations, approximately, and
they are two all over the country.

Mr. Synar. OK.

What are the needs for and the benefits of these functions I've
just specified Mr. Crammer?

Mr. CRAMMER. You mean as far as the opportunities under the
contract?

Mr. SYNAR. Yes.

Mr. CRaAMMER. To be a more efficient and effective organization
and to avoid some of the things that have been highlighted by the
previous audit reports.

Mr. SyNaR. Is the present BIA system of automatic data process-
gligfca‘;)able of supporting these functions that you’ve just contract-

or?

Mr. CRAMMER. I would——

Mr. SYNAR. Mr. Ragsdale, why don’t you come back up.

Mr. RagspaLE. | believe that, since the contract was generated
during my watch, I would probably be best able to explain our per-
spective on it.

It was our perspective, the Assistant Secretary's and mine, that
the ADP—there are two facets to the problem, and that is, as the
Congressmen know, since the committee focused on oil and gas
management a few years ago, the internal operation of the Bureau
of Indian Affairs will still require us to identify who owns the
money for specific leases and revenue levels.

Our ADP system in the Indian Bureau is responsible for support-
ing that function, and-——

Mr. SynaR. Can they do that?

Mr. RaGgspaLE. They are required to do it now. The Bureau’s in-
tention——

Mr. SYnaR. I didn’t ask you that.

Mr. RaGspaLk. They are doing it now, but not adequately.

Mr. SYNAR. And what capabilities have been added to your
system in order to meet the contractor’s work under this contract?
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Mr. RagspaLE. Well, a couple of things. First of all, the program
people and the responsible directors for the Indian Bureau did an
extensive review of requirements to support our basic functions,
the lease management function, collections and so on, and devel-
oped program packages that would then be converted into ADP
systems that would increase the efficiency overall and that would
interface with——

Mr. Synar. Mr. Ragsdale, let me interrupt you. Requirements
don’t mean capabilities, do they? I mean, you could require some-
thing until the cows come home, but that doesn’t increase your ca-
pability. I'm asking, what are the new capabilities that are avail-
able of the BIA to meet this contract?

Mr. RagspaLE. The new capabilities of the BIA at the present
time are that the Bureau of Indian Affairs now has a system that
is operational which the Bureau of Indian Affairs did not have
when this committee focused on the oil and gas management prob-
lem. That system is still inadequate, but that was the intent of the
development of this package, to—-—

Mr. SYNAR. So you still have to obtain further capabilities to
meet this contract?

Mr. RagsparLe. We still have, in my opinion, a long ways to go in
the Indian Bureau to fulfill the requirements that were developed
by Bureau of Indian Affairs personnel with tribal input, yes, sir.

Mr. SynNAR. | want to touch on BIA’s first request for proposals
for third party services. Mr. Ragsdale, briefly describe the first re-
quest for proposals issued by the Treasury on behalf of the Bureau.

Mr. RAGSDALE. Are you referring to the Mellon Bank initiative?
That was before I came on in Washington in 1987.

Mr. SYNAR. Do we have someone here who can answer that?
Please identify yourself for the record.

Ms. WILKINSON. My name is Betty Wilkinson. I'm the accounting
officer for the Bureau of Indian Affairs.

Mr. SYNaR. Will you describe that RFP for us?

Ms. WiILKINSON. The first award was an effort for us to take
action in a rapid fashion, to prevent further deterioration of the
Bureau's management of the trust funds. Since we were under—
this goes back to the disbursing question that was discussed earlier
this morning. Since Treasury had to approve anyone who did dis-
bursements for us under the Treasury disbursing authority, it had
to be a designated, delegated agent.

Also, the fact that we had to, by statute, deposit the trust funds
into Treasury accounts, we looked to the Treasury and said could
we possibly look to the lock-box banks as potential bidders to pro-
vide financial trust services to assist the Bureau. The Treasury re-
viewed it and said, indeed, they thought it would be possible. We
put out a limited competition to the then six financial institutions
which were a part of the Treasury’s lock-box network, which had
previously been bid under competition.

Mr. SyNarR. So the procurement was conducted by BIA and
Treasury, right?

Ms. WILKINSON. Treasury on behalf of the BIA.

r1}\4![r. SyNaArR. Who developed that first RFP, both agencies togeth-
er?

Ms. WiLKINSON. Yes, together.
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Mr. SYNAR. Did you obtain a delegation of procurement authority
from the General gemces Administration on that occasion, either?

Ms. WiLkinsoN. No, we did not.

Mr. Synar. What was the cost of that first proposed contract?

Ms. WiLKINBON. | believe——

Mr. SYNaAR. Was it $4 to $7 million?

Ms. WiLKINSON. It was approximately $4 miilion, I believe, but
I'm not sure of the exact amount.

Mr. SyNaRr. Over 5 years?

Ms. WILKINSON. Yes.

Mr. SyNaR. Was the competition limited to only six lock-box
banks under contract?

Ms. WiLkiNsoN. Yes, sir.

RF%I‘;. SyNarR. And what was the ultimate outcome of that first

Ms. WILKINSON. As far as the award?

Mr. SYNAR. Yes.

Ms. WiLKINSON. The competition was reviewed. It was awarded
to the Mellon Bank.

Mr. SYNaR. It was awarded? Turn around. They're shaking their
heads this way.

Ms. WILKINSON. OK. Mellon was chosen as the contractor.

Mr. Synar. But no contract was let, was it?

Ms. WiLkiNsoN. They were identified as having the winning bid,
and a contract was never signed.

Mr. SYnar. So you withdrew it.

Ms. WiLkINSON. Yes.

Mr. SyNaR. There was an outcry from the tribes that they had
not been consulted as to their needs and requirements concerning
the handling of their trust funds; is that correct?

Ms. WiLKINSON. There was quite a bit of conversation and discus-
sion with regard to the method of consultation and——

Mr. SYNAR. There was an outcry?

Ms. WiLkinNsoN. If that's what you want to call it, yes.

Mr. Synar. Do you think you would have better luck with these
RFP’s if you consulted with the tribes first?

Ms. WiLkinsoN. Which is exactly why we developed the consulta-
tion plan and published in the Federal Register and did do exten-
sive consultation on the recompetition.

Mr. Synar. All right.

Let me move on, unless Mr. Thomas has anything at this point.

Mr. THOMAS, Just one, Mr. Chairman, if you don’t mind.

Mr, SyNaRr. Sure.

Mr. TnoMas. I want to go back again. It seems like there's two
obvious problems here. One is the accounting and maintaining ac-
countability for these accounts, and the other is improving the in-
vestment procedure so that you increase the yield. I guess I still
don’t have a notion as to how long you project it will be before you
could comply with the idea of having the accounts completed.
Therefore, under the current law, you could not transfer any
money to an investment group; isn't that true?

Dr. Epnie BrRownN. That's correct.

Mr. THOMAS. If there are benefits to be derived, isn’t there a pos-
gibility of crafting some kind of a contract which would allow us to
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begin to receive some benefits of the improved investment, while
sti%ll at the same time doing this other portion?

Dr. Eppie BRowN. I think that may be a possibility. One of the
things we're trying to do in looking at not only the reconciliation of
accounts, we're also looking at the extent of maodifications to the
contract. I think, as over the next short while, we will be looking at
both of those situations to determine just what options are avail-
able based on some of the information that came out today in re-
gards to the Brooks Act as well.

There are a number of factors we're going to have to go back and
sit down and look at based on that and begin to make some deci-
sions, and just see what clearly the options are for us based on
whether or not we can work out a reconciliation plan with the Ap-
propriations Committee, to understand that, whether when we look
at the modifications and requirements of the contract, as well, as
we look at the discussions in the Brooks Act.

Mr. SyNaR. Dr. Brown, you will keep us informed on the progress
of those discussions, will you not?

Dr. Eppie BRowN. Yes.

Mr. SYNAR. Thank you.

Mr. THoMmAS. Let me just make one final comment. It does cer-
tainly seem to me that this first portion, the reconciliation of these
accounts, the accountability, has to be resolved. On the other hand,
it doesn’t seem fair to deprive the beneficiaries of this trust from a
higher yield awaiting that, which might take, according to the his-
torical data here, it might take years. Is that true?

Dr. EppiE BRowN. I am not sure of the amount of time, but yes,
it may take considerable time once we get into that, or it may not.
I'm still unclear at this time.

Mr. THoMas. Thank you.

Mr. SyNAR. Miss Wilkinson, before I finish that last segment, I
want to put you on notice. That is, the publishing of a plan in the
Federal Register is not working with the tribes, because no one
looks in the Federal Register to look at bank balances. So if that’s
the extent of the consulting, that’s not going to get it, all right?

Ms. WILKINSON. May I respond, Mr. Chairman?

Mr. SYNAR. Yes.

Ms. WILKINSON. I didn’t intend that to mean that that was the
extent of the consultation. But to us, it was the first time that we
had ever formally defined how we would consult.

Mr. SYNAR. I just want you to know the subcommittee does not
consider that extensive consultation with the tribes, OK?

Ms. WILKINSON. Thank you.

Mr. SYNAR. All right.

Dr. Brown, I want to turn now to the functions and accounting
services the BIA has contracted for. What was the Security Pacific
National Bank required by the contract to accomplish during the
first 6 months of that contract?

Back to you, Mr. Crammer? Come back up. What were they re-
quired to do?

Mr. CRAMMER. Within the first 6 months?

Mr. SYNAR. Yes, sir.

Mr. CrRaAMMER. It was implementation of the requirements of the
contract. In other words, come up with——



413

Mr. SYNAR. Implementing an accounting system?

Mr. CRAMMER. No, implementing an investment system, sir.

Mr. SYNAR. An investment system. Were those tasks completed
by the contractor, Mr. Crammer?

Mr. CRAMMER. No.

Mr. SYNAR. What was the cost of that segment of the contract,
Mr. Crammer?

Mr. CrRaMMER. It was $330,000.

Mr. Synar. OK, $300,000 for implementation and $30,000 for ori-
entation, correct?

Mr. CRaMMER. Uh-huh. Yes, sir.

Mr. SYynak. Was a demand letter provided to Security Pacific Na-
tiongl Bank for nonperformance on that requirement, Mr. Cram-
mer?

Mr. CraMMER. No, sir.

Mr. SyNaR. Why not?

Mr. CRaMMER. One of the reasons is we had had—and you would
have to look at negotiations and things. We had set this up for the
first 6 months, on the proviso that there would be some—with the
understanding that hopefully most or all of the, within a revised
schedule, the reconciliations would be done. Therefore, the contract
would then become operative on the April 1, as far as receipt of the
accounts and the turnover of the funds, et cetera.

Mr. SYyNAR. What was done in the next 6 months of the contract,
Mr. Crammer?

Mr. CRaAMMER. Within—you mean from April to date?

Mr. SYNAR. Yes.

Mr. CRAMMER. To my recollection, having been out of it for some
time, it was trying to come up and continue the development—I
mean the implementation of this, and it ran inte some problems, as
I understand it, as far ag~——

Mr. Synar. What does it specify? Does it specify maintenance
and operation of the accounting system, account custodial services
for individual Indian money accounts and tribal accounts, and in-
vestment services for BIA?

Mr. CRAMMER. Yes.

Mr. SYNAR. Is that correct?

Mr. CRAMMER. That’s correct.

Mr. SYNAR. What was the cost of that segment of the contract,
Mr. Crammer?

Mr. CramMer. Well, I don’t know if I could isolate it.

Mr. SyNAR. We have information that it totals $1,509,396, which
is: Support services costing $330,000, custodial services costing
$298,596, investment services costing $720,000, and other accounts
gostil‘;ng $190,800. Is that a pretty accurate portrayal of that con-
ract?

Mr. CRAMMER. On a full-year basis? I'm sorry, I missed your——

Mr. SYNAR. On a full-year basis. Is that correct?

Mr. CkaMMER. On a year-by-year basis. I was just trying to relate
this, as you indicated tge $330,000, that was the first——

Mr. Synar. We'll get into that.

Let me ask you this. Were the tasks completed as required in the
second 6 months, by the Security Pacific National Bank?

Mr. CrRaMMER, No, sir.

31-919 0 - 90 - 14
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Mr. SynaR. Which tasks were completed?

Mr. CRaAMMER. The only tasks that have been ongoing is to try to
reach an agreement, andy there are forthcoming modifications, it's
my understanding, on what that will have to be implemented in
order to——

Mr. SYNAR. So there were no tasks completed whatsoever? Is
that correct?

Mr. Crammer, was a demand letter sent to the contractor for
noildperformance of this contract, during the second ¢ months?

r. CRAMMER. No, sir.

Mr. SYNAR. Why wasn’'t a demand letter sent to the contractor
for nonperformance, Mr. Crammer?

Mr. é’:AMMER. Because there was a determination there was no
need to, because it was still under consideration in trying to recon-
cile the differences.

Mr. SYNAR. So what you were doing here is contracting for non-
performance?

Mr. CRAMMER. That’s not true, sir.

Mr. SYyNarR. Well, we're paying them for nothing having been
done, Mr. Crammer. I've walked you through this. You've just told
me that we’'ve now paid them this amount of money and nothing
has been done. I mean, nothing has been performed.

Mr. CRAMMER. No. I'l have Miss Brown address what has been
performed or not performed.

As indicated by the inspector general, and also by the GAO, I be-
lieve, in their earlier comments, these were general specifications.
We were attempting to get to something that would provide the
necessary investment services for the tribes that had not—that we
had previously been taken to task upon. They weren'’t specific indi-
cators that would go on, that A, B, and C would be done. It was in
the schedule of requirements as far as periods of time.

gr. SYNAR. Mr. Crammer, are these performance contracts or
not?

Mr. CRAMMER. Yes.

Mr. SYNAR. Now, I can read you your answer. None of these
tasks have been performed, correct?

Mr. CramMmER. Right.

Mr. Synar. So we are basically paying out money for nonper-
formance.

Mr. CramMER. Well, let me correct myself. When I say none of
the tasks have been performed——

Mr. Synar. OK. What has been performed?

Mr. CramMMER. I'll have to defer that to the people who have
been involved in it.

Mr. Synar. All right. Bring that person up. What has been per-
formed?

Let me see if I can help you through this thing here. Does the
accounting system work, Miss Brown?

Ms. ARLENE BrownN. We're still in a preliminary testing of the
accounting system.

_ Mr. Synar. OK. The maintenance and operation of that account-
Ing system, therefore, is not in place.

. ARLENE BrowN. Therefore, no costs are incurred and they
cannot bill us for those services.
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Mr. Synagr. You're paying for a contract here, and we’re looking

at performance.
re the account custodial services for individual Indian money
accounts in place?

Ms. ARLENE BrowN. No.

Mr. SYynAR. Are the tribal accounts in place?

Ms. ARLENE Brown. That subsystem is about 90 percent ready.
It's the IIM that is not ready to be tested.

Mr. SYNAR. Now, you are the project manager for this contract
with Security Pacific National Bank, is that correct?

Ms. ArRLeNE BrRown. That’s correct.

Mr. SYNAR. Are you a permanent BIA civil service employee,
Miss Brown?

Ms. ARLENE Brown. No, [ am not.

Mr. SYNAR. Are you on a limited contract specifically for this
project?

Ms. ArRLeNE BrownN. | am on a 2-year permanent term service.

Mr. Synar. Now, did you work in other positions in the BIA
l(:i;efore‘,becoming manager of this project, and if so, what were your

uties?

Ms. ARLENE BrownN. I spent about 4 years in our Congressional
Liaison Office, working on legislation focused more on the judg-
ment claims area, Court of Claims, business development legisla-
tion, tax status legislation, those aspects. Mostly in business devel-
opment,

Mr. SyNAR. I'm interested in what your background is with re-
spect to trust fund operations, investments and cash management
practices, and procedures like accounting, project management,
and development. What background do you bring to this?

Ms. ARLENE BrROWN. As far as some of the trust side, I did work
with Treasury on some of the legislative initiatives, that we had to
work on increasing that 3 to 4 percent interest rate that was, you
know, over 50 or 60 years old.

I do have education as far as a bachelor’s degree in business. |
have an MBA in finance and investments. I've also had—well,
that’s a lot of accounting and investment activity. I did do work
with a joint venture firm, Lehman Management Co., on an alterna-
tive for this investment trust fund aspect.

Mr. SyNnaR. De you have experience in procuring, developing,
testing, and evaluating computer systems?

Ms. ArRreNE BrowN. No, I do not. I rely on my people. We have
experts on those areas that I rely on heavily.

Mr. Synar. The subcommittee understands that after almost
monthly delays in implementing the accounting system, in July the
contractor agreed to do a series of tests on the accounting system.
Both the current and the new system were to operate, in parallel
and the output of the two systems would be compared. If the re-
sults were satisfactory, we were told, the new accounting system
was planned to be implemented in October 1989.

Isn’t it true Miss Brown, that after only 2 days of testing, the
subcontractor, Computer Data Systems, Inc., telephoned the BIA fi-
nance center in Albuquerque and asked that the test be canceled
bec?&lfie ‘,they couldn’t get their own system to do what they said it
could do?
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Ms. ARLENE BRowN. I'm not aware of that phone call.

Mr. SyNar. Mr. Crammer, are you aware of this? Is anyone
aware of this?

Ms. ARLENE BrRowN. I do know that, once it was brought to our
attention, I flew out there and got the project manager for Security
Pacific and got a four-way conference call going to see what the
problems were.

Mr. Synar. I think what I'm trying to get to is, CDSI still is not
able to demonstrate a new automated accounting system, are they,
Miss Brown?

Ms. ARLENE BRowN, We have to complete further definition of
our requirements, which is within the modification, the draft modi-
fication that has just been received. After that, they will have to
give us some feedback as to how long it will take to complete those
particular requirements. We will then launch a preliminary testing
mode 80 that we do not repeat what happened in July.

Mr. SYNAR. You cabled to them on October 18, 1989, did you not?

Ms. ARLENE BROWN. A copy of a draft.

Mr. SyNARr. So they cannot demonstrate a new automated ac-
counting system; yes or no? They can’t demonstrate that, can they?

Ms. ARLENE BRownN. Demonstrate a new——

Mr. SYyNAR. Automated accounting system.

Ms. ARLENE BROwN. At this point in time, there is no require-
ment. We're still outlining the definition of the specs.

Mr. SyNaRr. I think the easy answer here would be No, OK? Say
No. {Laughter.]

Ms. ARLENE BRowN. No, with the above qualification.

Mr. Sywar. All right.

Does the BIA consider this to be a case of nonperformance by Se-
curity Pacific National Bank, Miss Brown?

Ms. ARLENE BRowN. No.

Mr. SyNArR. Why not?

Ms. ARLENE BRowN. We paid them $300,000 for the implementa-
tion and development phase. We are still continuing that. We have
not—while it may still be a year in the continuation of that, they
have been paid for those costs.

Mr. SyNar. How much have they been paid? $650,000?

Ms. ARLENE BRowN, They’ve been paid $530,000 out of the con-
tracted amount of $747,012.

Mr. SyNAR. Has it ever crossed your mind to ask these people to
perform before gou pay them?

Ms. ArRLENE BRowN. That was what was negotiated in the origi-
nal contract—we were bound, upon billing of monthly receipts, to

pay.

Mr. SyNnar. If you demand it, they’ll do it.

What actions have you taken against Security Pacific National
Bank to put them on notice for nonperformance, Miss Brown?

Ms. ARLENE BrownN. That’s not within my authority. That’s the
contracting officer’s authority.

Mr. SyNar. Mr. Crammer, come back up. In fact, just pull your
chair up here. Both of you be here,

What actions have you taken to put Security Pacific on notice for
nonperformance?

. CRAMMER. None to date.



417

Mr. SyNAR. Has a formal written notice ever been sent to them?

Mr. CRAMMER. No.

Mr. SYNAR. After all these problems, why haven’t you all at BIA
simply demanded the contractor perform as promised, Mr. Cram-
mer? [ mean, that’s a lot of money going out for nonperformance;
wouldn’t you agree?

Mr. CRAMMER. Yes. But I wouldn’t necessarily say, Mr. Chair-
man, that it was all nonperformance.

Mr. SyNaR. I asked you to show me one thing. I gave you and
Miss Brown an opportunity to show me one thing they performed
on under this contract and neither one of you have been able to
show me. You say “it’s getting there, it's getting there.”” These are
performance contracts, and you can’t point to one thing that’s
ready.

Ms. ARLENE BROWN. The one thing that is ready is the securities
conversion aspect of the contract, to employ the investment adviso-
ry services.

Mr. SynaR. That's great, Miss Brown, but you're not sending
them anything until you reconcile all those accounts.

Ms. ARLENE BrownN. That's correct. But it does have to be
planned for and those procedures are ready to be implemented
upon the——

Mr. SynaR. But the taxpayers have already footed the bill for
this group to be ready, willing, and able to go. We've got one little
thing they’ve done, which they can't do because you all aren’t even
ready to provide that, are you?

Ms. ARLENE BrowN. Well, that one aspect is about two-thirds of
the contract, as far as revenues are concerned.

Mr. SynaR. Revenues and performance are two different things,
are they not, Miss Brown?

Ms. ArLeNE Brown. That’s correct. You have to institute serv-
ices before you can have them go by performance standards.

Mr. SynaRr. It is the subcommittee’s understanding that the con-
tractor continued development efforts on the system during the 6-
month period of April through September of this year, during
whg:h the contract had technically lapsed and no moneys were
paid.

Now, who authorized Security Pacific National Bank to continue
work on the project without a valid contract and payment?

Mr. CRaMMER. Could you repeat the guestion? I'm——

Mr. SYnNAR. Let me repeat it. It is our understanding that the
contractor continued development efforts on the system during the
6-month period from April to September of this year, during which
the contract had technically lapsed and no moneys were paid. I'm
asking you, for the record, who authorized Security Pacific Nation-
al Bank to continue work on the project without a valid contract or
payment?

Did you authorize that, Mr. Crammer?

Mr. CraMMER. Did I sign the contract document modifying the
contract? It has been modified to pick up that period of time at the
present time.

Mr. SYNAR. So you authorized it?

Mr. CRaMMER. The contracting officer authorized it.
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Mr. SYNAR. Doesn’t continuing to work under this circumstance
place the Government at great risk of legal action against parties
involved, particularly the tribes?

Mr. CRAMMER. I don’t understand the question, sir.

Mr. SYNaAR. It's very easy. You don’t have a contract. You have
authorized them to continue work on this. If this work gets messed
up, you're going to be liable for a tremendous amount of damages.

Mr. CRaAMMER. From the tribal standpoint, sir?

Mr. SYNAR. Yes. Isn’t this a great risk?

Mr. CraMMER. Not from the tribal standpoint, because there
have been no accounts turned over to the contractor.

Mr. Synar. Mr. Thomas, you had one more question?

Mr. THOMAS. Yes, sir. Just to change the pace here a little, Miss
Richardson, this business of the management and the accounting of
the funds is not a new idea; it's been troublesome at least through
the eighties.

What have you done to—could you enumerate some of the things
that have been done to assist in the program?

Ms. RicHARDSON, After the first GAO report was issued in 1982,
the Bureau management did begin to take action, and it was short-
ly thereafter that the Price-Waterhouse firm was contracted to
look at the feasibility of our contracting out portions of those sec-
tions. As that had started, then the inspector general issued his
report in 1983, further saying that we should look toward contract-

ing.

%‘he process of %etting to a contract for this—and we're hearing
about a number of the problems we’re in with it now—we had done
a request for information after the Price-Waterhouse report was
done, a request for information from financial institutions, to see
if, indeed, there would be an interest in it. That was done in 1985.
In 1986 Treasury did the limited procurement, and then that was
canceled. Then we did the A-76 study, and now we’re in the Securi-
ty Pacific contract.

There has been an attempt over a period of years to improve the
situation. We haven’t certainly reached the end of it yet, but we’ve
noE been just sitting around waiting for another IG report to come
out.

Mr. THoMas. Could you capsulize, in your view, why it is that
you_tl;aven’t made more progress? Is there a way to put your finger
on it?

Ms. RicHARDSON. I think some of the things that the inspector
general said about the decentralized—well, the splitting of the
management authority, with having most of the people who were
working in Albuquerque, managers of the Bureau in Washington,
and people reporting to three different deputies. Dr. Brown men-
tioned in his statement that Secretary Lujan has signed a secretari-
al order this morning establishing a position of deputy for trust
funds, who will be located in Albuquerque. The people who now
work in these different offices will be working together and report-
ing to one person. I think that will help substantially.

Mr. Tromas. Thank you.

Mr. RagspaLE. Let me comment on that previous perspective.
There are a number of things that are wrong, but given the fact
that the accounts have not been audited for 150 years—I mean,
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this is the first real audit; it's not as comprehensive as one would
like—tells you something. Part of the problem is that no Bureau
management, no Department of the Interior management, lasts
long enough to finish the job. So as a career employee, in most
cases—I'm on assignment to the Cherokee Nation now—I think
that’s a good part of the problem, that as you change administra-
tions, Republican and Democrat alike, the focus is oftentimes lost
on finishing the project.

Mr. Synar. Mr. Ragsdale, could you fill me in here? I'm a little
bit weak on history.

Who has been in charge since 1980?

Mr. RaGgspaLe. Well, there have been a number of Secretaries of
the Interior and a number of——

Mr. SynaAR. It has been one party. I mean, I'm not trying to
make this partisan, but——

Mr. THoMAs. That sounds a little partisan to me.

[Laughter.]

Mr. RaGspbaLE. You probably have a better recall on that than I
do, Mr. Chairman.

Dr. Eppie BRowN. Mr, Chairman, let me point out that just in
the time that the first GAQ audit came out in 1982, we have had
five different Assistant Secretaries and Acting Assistant Secretar-
ies. We've had four different deputies for operations. We've had
four different deputies for trust, and four diffgerent directors of ad-
ministration.

Mr. SYNAR. I hope the tribes listen to that as they look forward
to the 1992 elections.

Mr. THoMAS. It would just seem, though—and I understand that.
That undoubtedly is troublesome, not to have the continuity there.
But even if you do, it just seems to me that a lack of accountability
on the funds ought to go on from one watch to another. Certainly
no one can move in and say gee, that's something that happened
before me and it doesn’t matter. That’s something that would be
expected in any sort of an operation, wouldn’t it?

Mr. RaGgspaLE. That’s correct. The first duty of any trustee is to
be able to account and provide an accurate inventory of the assets
that they hold in trust. I would agree with you totally. That should
be the No. 1 priority.

Mr. THOMAS. As a matter of fact, it really doesn’t make much
sense for anybody to take the responsibility of a trust without
having an audit upon which to assume that responsibility, Dr.
Brown. It must be tough for you to move in and be accountable for
this if you don’t have an audit.

Dr. Eppie BrRown. That’s true. However, we do have, as indicat-
ed, the audits and the situations we currently are dealing with, and
those are the instruments that I'm going to be using in making
some determination here in the next few months.

Mr. THoMAs. Thank you very much.

Mr. SyNAR. Thank you, Mr. Thomas.

I think the point is, we’ve had 31 inspector general reports over 7
years. These aren’t new problems. The point is, we're bleeding to
death here while we go through all these administrative changes,

Now, at some point during the August to September period of
this year, did BIA discuss this prospect with Security Pacific and
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make any alternative plans in the event the appropriations bill re-
striction was included 1n the final legislation?

Ms. ARLENE BRowN. No, we did not. What we did inform them of
was our effect statement that was sent to the House Appropria-
tions Committee, that in the event the language was not complete-
ly stricken, as opposed to the revised language which later oc-
curred, that there was a risk they were undertaking as far as con-
tract termination and liquidating damages may have to pursue.

Mr. Synar. Have there been any modifications to the contract,
Mr. Crammer, or Miss Brown?

Ms. ARLENE BRowN. There are two.

Mr. SYNAR. And what are those?

Ms. ARLENE BrRowN. The first one is to renew the option year for
fiscal year 1989, to continue compensation to the contractor, as
agreed by the original contract award for $50,000 a month for a 6-
month period.

The second one was to modify the contract for fiscal year 1989 to
add $117,000 plus for the securities conversion, because of the addi-
tional costs that would be incurred had we gone to the conversion
aspect of that.

Mr. SyNAR. Explain that second one to me. Why was it necessary
to complete a retroactive modification to pay Security Pacific Na-
tional Bank for work performed, since now we see they haven't
performed anything? y did you have to do that?

Ms. ARLENE BrRowN. The first modification?

Mr. SynaRr. No, the second. I'm sorry, yes, the first one.

Ms. ARLENE BRowN. Well, as I was informed by the contracting
people, at the time of negotiations—and I think Mr. Crammer
could address that—there was an anticipated amount of delays in
months until we could complete the accounting and reconciliation
activities that were going on parallel at that time. So, rather than
halting or being in technical breach of the contract from the Feder-
al Government, that we were not ready, it was negotiated to at
least continue the support services at the rate of $50,000 a month.

Mr. Synar. So you're saying the Government couldn’t perform?

Ms. ARLENE BROwN. Yes. It was an incentive clause on the Gov-
ernment’s side.

Mr. SyNaR. That'’s leadership at the BIA that’s necessary for us
to perform?

. ARLENE BRowN. Excuse me?

Mr. SYNAR. Wouldn’t that require some leadership for you all to
perform?

Ms. ARLENE BROwWN. Yes.

Mr. Synar. OK. Now, does the second modification authorize the
ganﬁger of Indian Trust Fund moneys to Security Pacific National

ank?

Ms. ARLENE BROwN. No. It only authorizes additional costs that
would be incurred to transfer the securities into the custodianship
of the contractor.

Mr. SyNAR. Dr. Brown, or whoever, didn’t the fiscal year 1989 In-
terior Appropriations Act, which was in effect at that time, specifi-
cally prohibit any transfer of trust fund assets prior to audit and
reconciliation of the accounts and adequate consultation with the
Congress and the tribes? Isn’t that what was in effect?
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Ms. RicHarDsON. That’s correct.

Mr. Synar. Explain to the subcommittee, if you could, why the
second contract medification was made at this particular time, in
spite of that appropriations language?

Ms. ARLENE BrowN. I would say that we were being very opti-
mistic that the Senate conferees would reign.

Mr. Synar. What was the cost of the two modifications, Miss
Brown?

Ms. ArRLENE BrownN. Modification one was $300,000, at the rate
of $50,000 per month from April 1, through September 30. Modifi-
cation two was $117,012 for the additional costs for security conver-
sion, as well as for some materials that we had requested for use at
our cash planning conference.

Mr. SyNaR. What's the total cost of the contract now?

Ms. ArRLENE BrowN. The total cost of the contract now is—I had
it ready here for an earlier question. Just a moment.

The total cost of the contract for fiscal year 1989 is $747,012, of
which $530,000 has been paid to date.

Mr. Synar. Now, as we discussed before, Miss Brown, the origi-
nal A-76 cost-benefit review concluded that there was only margin-
al savings by contracting out these functions.

Now, when these modifications and these cost increases are
added, how does that affect the original cost-benefit ratio change?

Ms. ArRLENE BrowN. I would have to run the numbers, or some-
body would have to run the numbers, on the comparison.

Mr. Synar. It does change it, doesn’t it? Did BIA consider this
when they made their original decision?

Ms. ARLENE BrowN. Actually, total authorized costs, there are
costs that were not incurred because of the 6 months the contrac-
tor had not rendered services because they haven’t been tested. So
there is a cost that is not incurred of $1.2 million.

Mr. SyNar. That's going to make it worse, isn’t it?

Ms. ArLENE BrowN. It means we don’t have to pay that money
to tk;g contractor, which was authorized at the original time of the
award.

Mr. SyNar. Won't you agree, Mr. Crammer, that the more modi-
fications that are made—and they will be necessary, I think you
will agree—that that will clearly make the original marginal sav-
ings very questionable? Wouldn't you agree?

Mr. CraMMER. Excuse me for saying so, but, you know, that's
sort of apples and oranges and conjecture, and it would be conjec-
ture on my part to say that the medifications would take that over
that limitation. The A-76 study is not done on conjecture or what
is going on in the past—I mean in the future. Only for the pur-
poses of comparing, if you will, the best possible governmental
entity against what the lowest price is as proposed by the contrac-
tor at the time of the proposal stage.

Now, to go back and retroactively start comparing real life, that
doesn’t enter into the analysis of an A-76 study.

Mr. SyNag. But it is the ADP that’s holding this whole thing up,
isn’t that right?

Ms. ArRLENE BrowN. The ADP in which aspect? We've got sever-
al ADP issues.

Mr. Synar. The accounting service itself.
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Ms. ARLENE BRowN. The accounting services have two aspects,
the tribal aspect and the individual Indian moneys aspect.

Mr. SyNAR. Neither one of them has been fully performed, so
they're holding this up?

Ms. ArLENE BrowN. The IIM is the most difficult that we're
trying to overcome right now.

Mr. SyNaR. That's the point I think we're trying to make here,
that the Brooks Act and the GAO have said exactly this is why the
GSA shouid delegate the ADP procurement and obtain the least
cgst. I think that's the point we're trying to make through all of
this.

Mr. CraMMER. If I may, sir, we're dealing only in two factors of
the ADP situation that you're referring to, the least cost. Most of
the equipment is Bureau of Indian affairs equipment. Once again, |
just——

Mr. Synak. What are we buying, then?

Mr. CrRaAMMER. We're buying a service. We're buying a banking
Sﬁrvice. That was the intent of this whole, from my perspective, of
this——

Mr. SyNAR. What are we getting, if that’s what we’re buying?

Mr. CramMER. That’s what we're going to get.

It's like, you know—1I hear some moans, but it would be just like
I was going to my own bank and asking for services.

Mr. SyNAR. I can guarantee you, If this was the case, I'd be
changing banks by now.

Since the BIA has not saved money, or time, or personnel costs,
let me ask the natural question here. Why is the BIA proceeding
with development efforts on a system that has had significant cost
increases and that clearly would violate the congressional directive,
Dr. Brown? I think you’ve listened to this discussion. Why are you
proceeding?

Dr. Eppie BrowN. We are proceeding because of a number of
things. One is, as I indicated before, the Bureau of Indian Affairs is
not a bank. When you begin to look at the complexity of the ac-
counts and the number of accounts, and clearly, the audits that
have been done, clearly all have recommended that we needed to
look at other options. The key option that was represented is that
we contract that out. Clearly, we're looking at that.

Let me say that we're in some uncharted waters here. It has
been said over and over this morning that this is not a unusual
kind of situation that we find ourselves in. As we get into this, and
as we begin to look, based on the first test run in July which cre-
ated concerns, and in which we have developed a draft of modifica-
tions and will continue to look at, based on these hearings as well,
let me assure you that we will be taking a look as to see, given all
the modifications, given all the issues at hand, whether or not that
is the best option to continue forward with.

Mr. SyNaR. It sure will have cost us a lot of money to make that
initial decision, won't it, Dr. Brown?

Dr. Eppie BrRowN. I think the cost is certainly there. 1 think
that, given the complexity of the issue and given the situation, that
every attempt, as far as I've seen and observed, is to try to make
the system work. If it does not, rather than to continue the use of
taxpayers’ money——
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Mr. Synar. Dr. Brown, you've sat here for the last 30 minutes
and haven’t really participated in this, and we understand that, be-
cause you've only been at Interior 100 days. Has the last 30 min-
utes concerned you? Are you concerned about what you've heard in
the last 30 minutes, about someone getting in excess of $700,000 in
contract money for nonperformance? Does that bother you?

Dr. Eppie BRownN. Sir, 1 was concerned before I came into this
room, as | stated. I was dismayed.

Mr. SyNAR. Are you even more dismayed after what you've
heard?

Dr. Eppie BrRowN. 1 have not heard anything that is basically
new. A number of other issues have popped up clearly, but I will
assure you I am prepared to take a look at that.

Mr. SyNAR. You were a taxpayer 100 days ago; now you're with
us. If you were just a taxpayer, would you be outraged by what
you've just heard?

Dr. EppiE BRowN. Based on the information that was based here,
definitely.

Mr. Synar. OK.

I would like to ask unanimous consent at this point that a letter
from Security Pacific National Bank be entered into the record.

I have a vote to make. We'll come back and start right there.

[Whereupon, the subcommittee was in recess.]

[Exhibit No. 3 follows:]
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SECURITY PACIFIC NATIONAL BANK
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Cctober 23, 1949

Ms. Sandra Harris

Staff Director

Environment, Energy, and Natural Resources
Subcommittee of the

Committee on Government Operatijons

U.5. House of Representatives

Rayburn HOB, Room B=-371-B-C

washington, D. C. 20515

Dear Ms., Harris:

In order to assist the subcommittee in lts oversight hearings
relative to the Bureau of Indlan Affairs management of Indian
trust funds and the contract batween the BIA and Security Paciflc
National Bank, I want to provide the infoyrmation set forth bhelow.

Specifically, I would address two relatively broad concerns:

1. Why was lmplementation of tha accounting system delayed?

2. What BIA program elements have changed to enhance a
successfitl implementation?

0 Acceptance of the Final Design Document. In accordance
with the Request for Proposal (RFP), SPNB'a proposal
stated that the Final Design Document would serve as the
Sblueprint® for the new system; i.e., the baseline doc-
ument from which software customization would be based.
Our proposal allowed the BIA ten days tc review and .
accept the Final Deslgn Document. We delivered the Final
Design Document on 12/23/88. cContinuing changes were
made by the Branch of Trust Fund Accounting, as the
the accounting team leader adopted a uger “commlittee®
approach to responding to the design. In many cases

1.
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Sandra Harris

Subcommittee on Environment, Energy,
and Hatural Resources

House of Representatives
October 23, 1989

changes were made to designs and then changed back to
the original design after programming and documentation
were complete, On Qctobker 18, 198%, the "committee"
lead by the Branch of Trust Fund Accounting delivered

a final accounting syStem regquirements document.

Technical Changes to the RFP. Numercus changes from the
original requirements of the RFP, or technical clarifica-
tiens requiring the document delivered on 10/18/89.

Staffing:

0 Lack of full time staff dedicated te accounting com-
ponent of the project. We had to compete with other
priorities for attention from BIA accounting staff.

o Lack of qualified systems accountants and experienced
project personnel familiar with automated accounting
systems on BIA staff.

& No one from Branch of Trust Fund Accounting assigned
on site of contractor during critical design and
subsequent programming resulting in design specifica-
tions and software development being reviewed and
changes defined ex post facto.

© Reguirement that design and software output be approved
by a committee of users inexperienced in accounting
system design., This resulted, quite naturally, in a
design philosephy which sought to duplicate current
systems because this is what the users were "used to".
We were, and remain, reluctant to develop a system
which lacks internal contrels, audit trails and proper
reconciliation of accounts, and which bypasses separa-
tion of duties. Difficulty on the part of BIA to
“hridge® from the old and familiar to the new has
resulted in significant delays,

What BIA program elements have changed to enhanCe a success-

ful jimplementatjon?

0 As previcusly stated, we have received the final

acceunting system requirements decument on 10/18/89.
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octeober 23, 198%

Fage 3.

0

cn 10/23/89, BIA is assigning a contract employee who

is familiar with ocur design and technical approach, and
who has a “systems" background, to work on site with our
subcontractor and its programmers to ensure that tha
accounting syst:-m meets the requirements of the BIA. Most
importantly, this individual has been given the authority
£o approve changes, modifications and to provide prelimi-
nary acceptance of output of the accounting system. This
on site review and approval process has been a critical
element which has been wissing from the program. Since
we are confident that we are 90% of the way to producing
the final product, the on-site, hand-in-hand, process
should greatly accelerate final delivery for full
acceptance testing.

By ~ay of offering some recommendations to assist the committee
in ensuring the successful completion of this vital project, I
would provide the following comments. Most of the recommenda-
tions have been suggested to the BIA previcusly, and are not
necessarily in order of importance:

0

The project needs to be elevated to a very high priority
at DOI, with participation and commitment on the part of
senior officials. Project leaders must be held account-
able for ensuring that the project remains on schedule
and within the scope of the contract.

Assets belonging to accountholders who are in agreement
with BIA balances, and from judgment awards which are
reconciled need to be transfered as soon as possible.
While this recommendation appears self-serving, the fact
remainz that assets transferred to the custodian will
become *immunized® from the problems pointed ocut in the
audit of the Inspector General. 1In addition, an issue
exists with large implications for the way BIA currently
manages trust assets —— an issue in which we have been
working with BIA to strategically address immediately, but
which asset transfer would produce the most effective
means to address. This issue is deeply influenced by
the failed thrift situation and how the RTC is handling
the acquisition and disposition of failed thrifts. As
you are aware, the BIA is heavily invested in jumbe

Ch's in a large number of thrifts onh the RTC listing.
The RTC is allowing for the repudiation of contracted
interest rates on the CD's (see attached article)} which
in turn will impact tribes and tribal budgetg, The BIA
needs to he able to react quickly to invest assets in
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Page 4.

alternative instruments, relying on advice from the
contractor, and the BIA needs the resources cf the
contractor to ensure the quick release of trust funds
from a large number of failed institutions, In this
regard, the decision of the BIA to contract was certainly
timely; the inability to employ the full rescurces of the
contactor because assets cannot be transferred to the
custody of SPNB has the potentlal to make the problems
associated with BIA management of the trust funds worse.

0 Consolidation of accounting functions intc a small number
of O0ffices (perhaps into Area offices) with a concentrated
small, but qualified staftf, and permit remairing field
(agency} offices inquiry access only. This will ensure
better internal controls and proper training, compliance
to processing conttrols and procedures, data accuracy and
properly maintained documentation and audit trails, and
proper separation of duties with checks and balances.

0 hAs soon as possible, begin the design of a comprehensive
Accounts Receivable module. An accounts receivable
system that properly tracks the amounts due to trust
fund participants and ensures proper and timely distri-
bution of receipts would significantly enhance BIA
program management, This can be developed and processed
by the contractor,

0 We would recommend to the BIA that a firm such as Coopers
and Lybrand join the contractor team to work with the
BIA project manager to ensurefcertify the accounting
system integrity, and to help execute system lmplementa-
tion. This recommendation addresses the noted lack of
BIA expertise in automated accounting system develop-
rent and implementation.

We wish the committee well in fulfilling its important
oversight responsibilities, We are committed to the successtul
completion of this large and complex endeavor. I hope that
this information is of use to you.

ael J. Barrett
First Vice President
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RTC Faces Test on Repudiation
Of CD Rates at Insclvent S&Ls

» Contifived from Puge |
ceruificates of deposit 1o failed thnfis. Foc
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.y demanding above.-markel interest
rates. As 1he insurer of these thefls, the
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them to enpoy,” said Karen Shaw. execy-
uve vick president of the [nsviote for
Suategy Develppment
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nest five years, the RTC will rescue more
than 400 insolveni \krifts spread across at
least 33 s1ates and together halding mpre
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Despite thal prospect, the RTC has a ot
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clear that an sbilivy 1o renegotiate deposit
rates increases the value of e franchiset
and justifies bigher bids,

“T don't know how banks could afford
to buy RTC thrfls without this option,”
sad Thomas Young. vice president of
markeung and planning for New Ovleans-
based Hibernia Corp., which has bought
four failed thrifs,

Morzover, the RTC bas bees given s big
advantage in execuling the policy, The
agency used $11 billion of wapayer funds
in receny weeks 10 replace high-cosi depos-
ila a1 thrifts veder its controf, temporarily
reducing their vidnersbility 1o mass with-
drawals,
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:"i'cm“m »cting deputy direcior of the
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and visibiliny of the apcoming transac-
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Y.

A policy of ehanging interest ries
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said Richard Kneipper, Dullas-based
chairman of she financial institutions sec.
vion of Jones Day, Reavis & Pogue,
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the cost of rescues will be lowerrd ™ Wy
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counts ki The mone than 230 thefls under
Resolution Trus's control.
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funding costs for roubled thnfls swating
reaw and offeiling pains from higher
ke prices.
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Marun Regalin. chief economist at the Na-
topal Council of Savings Insuutions [
you pel 1ough oo depotitors, thrifls in the
tasi-gasp mode will have 1o pay even high-
ef et But wequirery would omer thei
bids if forved 10 beaor high-cost e con-
tracts, thereby increasing ATC™S rescue
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The policy has workad imoothly 1 the
companratively small rescues compheted 10
dste. So far, the sency his compicied 28
transactions iovolving $1.3 tallion of de.
posits. Though soquises have been ag
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high-cost funds, no sgaificans lawswits or
complainla heve emerged.

In soheiting bids for the five spstitu:
vony, the RTC has promised tha ac
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alt of 1he thrifa' deposits. Surting 1wao
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William Roelle, directer of the RTCy rey-
oluuons xad operanony division,
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tified in breaking inesresl FIE contract on
: See RTC: Page L1
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Mr. SyNaR. The subcommittee will come to order. Mr. Crammer,
let’s go back before 1 get to this letter.

Isn’t it true that even more modifications are going to be neces-
sary before BIA will have this agreement in place?

Mr. CramMMER. | think an additional amount of modifications are
conter:ilplated at the present time, Mr. Chairman and are being re-
viewed.

Mr. SynarR. Now, we're told that the RFP estimated annual
transactions of 10,000 maturities and 10,000 purchases for a total of
20,000 transactions per year. A separaie charge would be incurred
for each. However, that 20,000 figure was reduced to 2,500 at the
time of the contract negotiations.

Now, it is our opinion that if that cost for the service at the origi-
nal volume, along with the unsupported reductions for other activi-
ties or services that are now also being considered for modification,
had been included when the A-76 study was completed for the
Office of Management and Budget, it probably would have pushed
those costs to a point where it would not have been cost effective
for the Government.

So I guess what we're trying to ask you is, what is the total ex-
pected cost from these modifications?

Mr. CRamMMER. The only answer I can give you, Mr. Chairman,
on that-—1 don't know where your data are initiated, but you would
have to look at the cost-comparison study and the basic document,
of which both were apples and apples, not apples and oranges.

Mr. SYnaR. You said that earlier. You know, 1 don't buy that
line of thinking. If these costs exceed the Ol‘lglrlal Security Pacific
National Bank bid, then you can’t guarantee you’'re going to save a
dime, can you?

Mr. CraMMER. Well, that’s true, or the opposite is true—~—

Mr. Synar. Since the system is not completed and we don’t have
an acceptable test, wouldn’t this be the proper time to use the le-
verage to work out a better deal for the Government, since they
haven’t performed very well?

Mr. CRAMMER. In what respect, Mr. Chairman?

Mr. Synar. Well, you've got a system here that we’ve been
paying for that’s not up and performing. Isn’t this the best time to
use some leverage against Security Pacific, to say we have to get
this ?thing controlled and, therefore, hopefully run down those
costs?

Mr. CRAMMER. 1 think that is what is contemplated in the modifi-
cations, Mr. Chairman.

1 would like to go back as a matter of clarification on this, if I
didn’t make myself too clear on the initial application of the initial
RFP and subsequent negotiations, et cetera. The contract was rede-
fined, if you will. If you have it in front of you, or have access to
the ongmal contract document in which Security Pacific, in es-
sence, the only funds that were made available to them other than
the original $300,000 for the impiementation phase was a sustain-
in%/[effort, if you will, of $50,000 a year—I mean $50,000 a month.

r. SYNAR. That’s a deal for nonperformance, isn’t it? I would
take that contract.

Mr. CRamMMER. Well, at the same time the Bureau made commit-
ments up front that things would be in place, that the majority of
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the money, if you will, that would be sustained from this contract
from the contractor's standpoint would be turning over the ac-
counts and processing those accounts.

Mr. SYNAR. So you're saying the Government did not perform, so
you wanted to hold them at their $50,000 a month until you all
performed, right?

Mr. CraMMER. That’s correct. If you look at the contract, that’s a
sustaining effort through the total performance of the contract.

Mr. SyNar. $50,000 a month became an incentive for you all to
figure out every way you could to get around reconciling and audit-
ing those accounts, so you could get them over there, didn’t it?

Mr. CrRaMMER. No, sir.

Mr. SYNar. You can’t have it both ways, Mr. Crammer.

Mr. CRaAMMER. Well, Mr. Chairman, there was no thinking on my
gz_rt, having negotiated this contract, that that ever came into

ing.

Mr. SyNaR. If I'm a bureaucrat—what level are you?

Mr. CrRamMeRr. Huh?

Mr. SyNaR. What level are you?

Mr. CRaMMER. Fourteen, sir.

Mr. Synar. All right. If I'm a bureaucrat or a person working at
the BIA, and I've got $50,000 a month being poured out to a corpo-
ration that’s doing nothing because I'm not performing on my part
of the contract, I'm going to try to figure out a way to get my per-
formanlge there so I can get rid of that $50,000 figure every month,
aren't I

Mr. Crammer. Well, I don’t construe this to be nonperformance
or no performance whatsoever on the part of the contractor during
this whole phase. This is the sustaining management effort that it
would take to go through the throws of reconciling and the imple-
mentation phase. It's a sustaining effort which we removed during
the course of the negotiations from each one of these services—
cash collections, investment, disbursement, et cetera—rather than
running a percentage of those against each one of the accounts,
that from a management/business standpoint we withdraw that
money and made it a sustaining management——

Mr. SyNar. Mr. Crammer, what was the goal, performance, or
transfer of the assets? Answer that.

l\{r. CraMMER. Well, of course performance is ultimately the
goal.

Mr. SyNaR. But you didn't get it, and you're——

Mr. CraMMER. We have not gotten it yet.

Mr. SyNaR [continuing]. Continuing to pay this money out.

Mr. CraMMER. We have not gotten it yet.

Mr. SyNaR. But we're out all this money for nonperformance, are
we not, Mr. Crammer?

Mr. CRaMMER. I don’t think you can——

Mr. SYNaR. So your goal failed.

Mr. CRAMMER. No, sir, [ don't think you can construe it as total
nonperformance. This is still—to repeat what I said previously,
characterized even by the GAO, these are broad, general specifica-
tions in which it took a lot of effort on both the part of the Govern-
ment and the part of the contractor.
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Mr. SyNaRr. And in their statement they also said, because these
were broad concepts, that you had a responsibility to do a better
management job, didn't they?

Mr. CramMmER. That was my understanding of the testimony, to
characterize it that way.

Mr. Synar. ] ask unanimous consent at this point to enter in the
recogd a letter from Security Pacific National Bank. [See exhibit
No. 3.]

It seems from this letter, Mr. Crammer or Miss Brown, that even
the contractor suggested that you all are not clear about what you
want. Is that true?

Ms. ARLENE BrRowN. Yes and no.

Mr. Synar. OK. Read that last sentence, starting at “Continuing
changes,” on the first page. Just read that out loud for us all.

Ms. ARLENE BrownN. “Continuing changes were made by the
Branch of Trust Fund Accounting, as the accounting team leader
adopted a user ‘committee’ approach to responding to the design.”

r. SYNaR. Go ahead.

Ms. ARLENE BrownN. Reading further, “In many cases, changes
were made to designs and then changed back to the original design
after programming and documentation were complete.”

Mr. Synar. All right. Does that not appear to the contractor that
you don’t know what you want?

Ms. ARLENE BRown. Well, I guess I just have to refer back to the
GAO report and that of the initial meeting. While the specs may
have been particularly broad and general, you do have to institute
a mechanism in the form of a requirement document which has
more specific requirements and defines those broader documents.
There is a risk level, as they indicated, when you proceed with that
approach.

Mr. SYNaR. Let me stop you there. That's 1 year later. Isn’t that
1 year later, this letter right here? “On October 18, 1989, the com-
mittee, led by the Branch of Trust Fund Accounting, delivered a
{"mal accounting system requirements document.” That's 1 year
ater.

Ms. ArRLENE BROWN. The initial document, as far as meeting the
general requirements of the contract, was delivered in December.
We responded to that document in February. From then on, it
became an effort by both parties to go forward in the development
of the accounting segment of the contract.

What it resulted in was that we were trying to beat a deadline
that was very avarice. In 6 months, the preliminary testing was
aborted because it was not successful. So what we did is we came
back and are trying now to see what happened, realizing that fur-
ther requirements needed to be developed as far as the Bureau of
Indian Affairs in a joint effort with the contractor. That’s what re-
sultﬁd in a draft, not a final document, that was delivered just last
week.

Mr. SynaR. What are your plans, Miss Brown, for implementing
the investment advisory and cash management services, even
though the accounting services will not be implemented for some
time?

Ms. ARLENE BROWN. Regarding our plans right now, the contrac-
tor has delivered a securities conversion plan to the Bureau of
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Indian Affairs. Since we realized there was going to be some delay
in the second phase, as far as the accounting conversion, we would
move forward after the appropriations language is met to transfer
the securities, both by book entry and the physical CD’s that we
hold, over into the custodianship of the contractor.

That would effect several things that we’ve been criticized on, as
far as what we're seeking in the benefits in investment services
that we're contracting out, a segregation of duties between the cus-
todianship, or safekeeping of the securities, the investment ac-
counting part and the money management part. Right now it is all
within one person or one entity. You have nobody accounting for
the money manager side, and you've got them keeping the physical
securities. In industry practice, those three functions are segregat-
ed.

Also, we're dealing with the S&L bailout issue. With the CD pro-
gram that the Bureau of Indian Affairs currently manages today,
we have to consider that legislation in light of—you know, as far as
the industry is concerned.

Mr. SyNaRr. It sounds like you're passing the buck to me.

Ms. ARLENE BRowWN. With respect to what?

Mr. Synar. To this whole issue.

Are you going to test this system before you implement it?

Ms. ARLENE BROWN. Yes.

Mr. Synar. All right. I'll throw out this question. Did the BIA
obtain a Solicitor’s opinion on whether it had the authority to con-
tract Qwith a third party for investment services and cash manage-
ment”

Mr. Crammer, did you obtain a Solicitor’s opinion on whether
BIA had authority to contract with a third party for investment
services and cash management?

Mr. CRAMMER, I believe, yes.

Mr. SyNAR. Our records show two separate occasions, a menio-
randum on May 13, and another one on January 24. I will ask
unanimous consent at this time that the Solicitor’s letters, exhibits
4 and 5, be admitted into the record.

[Exhibits 4 and 5 follow:]
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OFFICE OF THE SOLICITOR
WASHINGTON, DC. 20240 fody - pS,9

BIA,IA.0598 % j{m 13985

Memorandym

To: Deputy Assistant Secretary - Indlian Affairs
From: assoclate Soliciror, Division of Indian Affairs
Subject: Investment of Indian trust funds

In your rebruary 8, 1983, memcrandum you outlined cprions under
consideration with respect to the management and investment of
Indian trust funds. Singe receipt of rhat memorandum we have
been in touch, as invited by you, with the Chief. Branch of
Investment, the Chief, Branch of Indian Trust Funds, and other
representatives of the Bureau., There follows. as requested, our
opinton on the extent to which the Secretary of the Interior, as
a prudent rrustes, can contract with sutside vendors to handle
the various aspects of the several options.

At present, rribal funds are kept in the United States Treasury
as suthorized by 25 U.S5.C. § 161 unless they are invested by the
Bureau's Branch of Investments in accordance with 25 U.5.C.

§ 152a. 1Individual truse funds in Individual Indian Money (1IN}
actounts are also presently invested by the Branch of Investments
in accordance with 2% U.5.C, §-162a, The total investment of
tribal and individual trust funds under Section l62Za exceeds &
billion dollars.

As part of an examination of its manegement of Indian trust funds
which the Bureau of Indian Affairs has been making., several
posgibilitlesy or options for alternate ways of managing and
investing those funds have been developed, It is these options
on which you have reguested our views.

Before taking up the specific options for management and
investment of the Indian trust funds, we note the following with
respect to the general handling of Indlan trust funda,

The autherity which the Secretery of the Interior has with
respect to tribal funds hes been described as follows by the
Court of Cleinms:
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That Congress has plenary power over the

adninistragion of Indian Affairs is well

tertled, Cherokee Nation v, Ceorgia, 5 Pet,

1; Cherckee Nation v, Hitcheéock, 187 U.S.

294; Lome Wolf v. Hitchcoek, 187 U.5, 552,

The Secretary of the Interior has only such

authoritv over the funds of Indian trjbes as is

confided in him by Congress. He cannot

legally diszurse and pay out Indian funds for

purposes other than those authorized by Jaw.
Creek Nation v, United States, 78 Ct, Cl. 474, 485 (19213},

Evidance of spec¢ial concern by Congress for tribal funds is
afforded by 25 U.5,C. § 123, which provides that, except for
equalization of allotments, education of Indian children in
accordance with existing law, per ¢apita ard other payments, no
money shall be expanced from Indian tribal funds without specific
appropriation by Congress. Even where authority has exizted for
the Secretary to change existing practices with respect to the
handliing of tribal funds, Congress has modified the law to compel
adherence to existing practices. See Solicitor's opinion, €8
I.b, 311 {1961}, in which the Solicitor advised chat the
Secretary need not, #s a matter of law, obtain special acts of
Congress, as had been the practice, in order to authorize the use
of tribal judgment funds, Thereafter Congress for a ven-year
period put provisions in the annual appropriastion acts of the
Department Of the Interior which required spacial legislavion to
ve enacted for each tribal judgment fund in order for the fund to
be used. Then Congress enacted permanent general legislation
governing the use and distribution of tribal judgment funde. 25
U.S.C. § 1401 et seg.

The handling of tribal funds, in addivion to being a matter to

which Congress gives close attention, is also one which involves
the exercise of trust responsibility, In Navajo Tribe v. United
States, 624 F,2d 981, 987 (Ce. Cl. 1980), the Court of Claims
eld:

+ « » where the Federal Govarnment takes on

or has control ¢r supervisicon over tribal monies
or properties, the fiduciary relacionship
normally exists with respect tc such monies or
properties (unless Congress has provided
otherwise) even though nothing is sald

expressly in the authorizing or underlying
statute {or other fundamental document)

about a trust fund, or a trust or fiduciacry
connac¢tion,

And where such a trust relationship exists, the Supreme Court in
an oft-cited opinion has stated the trust standard for the
government to be as follows:
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- s+ » Under ¢ humane end self imposed policy
which has found expression in many acte of
Congress® and numerous decisions of this Coure,
it has charged {tself with moral obligations
of the highest responsibility and truet. 1Ite
conduct, as disclosed {n the acts of those who
represent it in dealings with the Indians, should
therefore be judged by the most exacting fiduciary
standards., . .. (*Footnote omitted)

seminole MNation v. United States, 316 v.s. 206, 295-296 {1941},

b4

The first option being considered jnvolves changing from the
government's handling of deposits of tribal and individual trust
funds and having them instead deposited in banks, All
collections by Indian agencies of Indian trust funds would be
placed in logal banks and each agency would telephone dajly
collections to a deposit reporting service company which would
report the total deposit activity to the Branch of Investments to
assist in cash forecasting and investment planning. The daily
deposits in local banks would be transferred to a concentration
account in a money center bank. Electronic funds transfers of
Indian trust funds would be wired directly to the money center
bank.

The initjal inquiry, therefore, is whether the Secretary of the
Interior is authorized to depogit tribal and individual trust
fundsl in banks.

im 25 U.5.C. § 162a., Congress hes specifically provided for the
depogit of both tribal and individual Indian trust funds in
banks. Such deposits are authorized to be made on the following
conditions:

The Secretary of the Interior is hereby
authorized in his discretion, and under

such rules and regulations as he may

prescribe, to withdraw from the United

States Treesury and to deposit in banks

to be selected by him the common or

community funds Of any Indian tribe which ave,
or may hereafter be, held in vrust by

the Onited Stetes and on which the United

States is not obligated by law to pay interest at
higher rates that can be procured from the
bankg. The said Secretery is also authorized,
under such rules and regulations as he may
prescribe, to deposit in banks to be selecred by

1 congress has not legislated for indjviduel Indien trust Funds
the same kind of supervision that {t has for tribal funds, For

instance, unlike for tribal funds (25 U.5.C. $ 123}, it does not
regquire CoOngressional consent for the expenditure of individuel

trust funds,
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him the funds held in trust by the United States
tor the benefit of individual Indians: Provided,
That no individeal -Indian money shall be
deposited in any bank until the bank shall
have agreed to pay interest thereon at a
reasonable rate, subject, however, to the
regulstions of the Board of Governors of the
Federal Reserve System in the case of member
tanks, and of the Board of Directors of the
Federal Deposit Insurance Corporation in

the case of insured nobmember banks,

except that the payment of interest may be
waived in the dJdiscretion of the Secretary

of the interior on any deposit which

is payable on demand: Provided further,
That no tribal or indivagual Indian money
shall be deposited in any bank until the
bank shall nhave furnished an acceptabt)e bond
or pledged collateral security therefor in
the form of any public—debt obligations

of the United States and any bonds, notea,
or other obligations which are unconditionally
guaranteed as to both interest and principal
by the Dnited States, except that no such
bond or collateral shall be reguired to be
furnished by any such bank which is

entitled to the benefits of section 128

of the Federal Reserve Act, with respect

to any deposits of such tribal or

individual funds to the extent that such
deposits atve insured under such

section, , ..

Therefore, to the extent the proposed deposits in banks are
either fully insured by the Federal Deposit Insurance Corporaticn
cr are covered by the required acceptable bond or pledged
collateral security, the tribal and individual trust funds may be
deposited in banks, While the insurance, bond and

¢olliateral requirements may not pregsent many problems in
connection with the deposit of the Indian krust funds by the
agencies in local banks, it would appear that they could present
significant problems with respect to placing the funds in a
concentration account in a money center bank, As the deposit of
both tribal and individual trust funds in banks may be made only
in compliance with the provisions of Section 162Za, any change in
those provisions would require an amendment of Section 162a by
Congress. Moreover, since the provisions in question are
obviously designed for the purpose of safeguarding the Indian
trust funds, it is doubtful that other provisions can be found
for banking Indjian trust funds which would provide the neeced
safeguard with less burdensome requirements,

in regard to the possibility or option for the money center bank
to provide “balance® reporting services for each tribal
appropriation account, we perceive nothing which would preclude
the bank from providing such services ‘as part of its servicing of
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the "concentretion sccount™, assuming thet the insurance, bonding
and collateral reguirements for such on account cen be met so as
to permit the establishment of this kind of eccount.

1E the employment of a deposit reporting service which would
provide a dally rotal of the local deposits reported to it and
advise the Branch of Investments of these daily totals is a
needad service that cennot be reasonhably provided within the
Bureau, such service may be contracted., See Part 11 below for
the relevant congiderations governing the obtaining of such
outside services with respect to the management of Indian vrust
tunds.

With respect to the disbursement by the noney center bank through
checks or electronic fynds rransfers of Indian trumt funds
deposited with it, since the funds even though deposited wirh the
bank would still be held in trust by the United States, their
disbursement could only be made by an authorized disbursing agent
of the United States. We assume that the money center bank would
not so quality.

11
The possibilivies or options for handling the investment oOf
Indian trust Eunds set out in your memorandum sre by
digeretionary account, directed account, advisory service, or the
present lnvestment system in which the Bureau performs sll
activity without outside assistance, As these several ways of
investing are listed with the bank deposit proposal, we
ynderstand that they are to be congidered in connection with thar
proposed handling for Indian trust funds,

Undar the discretionary account option, investments would be made
by an ocutside agent cperating under the same limitations on the
investment of Indien trust funds as does the Bureau, but the
agent would not obtain Bureau approval of the specific
investments made,

Section 162a of 25 U.S,C, provides that:

» » sthe Secretary of the Interior, it

he deems it advisable and for the

best interest of the Indians, may invest the
trust funds Of ahy tribe or individual Indian
in any public-debt obligations of the United
states and in any bonds, nores or other
obligations which are uncondirionally
guarantesd as to both interesy and

principal by the United States. . ..

Currently the Secretary exerclises the suthority convained {n this
quoted part of Section 162a through the Bureau's Branch of
Invegtments, which invests tribal and individual rrust Ffunds as
directed by the statuta. The Sectetary, as trustee, exercites
suparvision of this investment program through the normal
administrative controls governing activivies of the Bureau. He
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has, as he must for the daily opecations of the several Bureays
and offices of the Department, delegated asuthovity for this
jnvestment activity.

go the guestion presented by the possibility or option of having
that investment activity performed by an cutside contractor ia
whether the Secretary, as trustee, is iree to employ such an
agent instead of employees or officials of the Department for
this purpose and is .ot whether the Secretary may delegate, which
he has already done, this part of his trustee’s duties,

while not technigally a corporate trustee, the Secretary, like a
corporate trustee, acts through officers and employees in this
particular matter, Thus, the tesr for when & corporate truStee
may seek outside assistance in the performance of trust duties is
alse relevant here,? The test is stated as follows in A, Scort,
The Law of Trusts, § 171.4 (34 1967);

It has gsometimes bDeen 32id thar the
rule that a trustee <cannot properly
delegate the exercise of his powers
and the performance of his duties is
not applicable to a coOrporat® trustes,
hecause thée element of reliance upon
personal judgment and discretion is
wanting in the case of a corporats
trustee, since it can ect only through
its direcrors, officers and employers
and those may change from time to
time,* Tt g clear, however, that

a corporate trustee is guilty of

an improper delegation of its powers
and duries 1f it permits others to do
act$ which should bs performed by

its own directors, officers or
employedst . ., {'Footnote omitted},

Thus. a conclusion that the employment of an outaide agency to
operate a discrecionary account would not breach the Secretary's
trust responsibilities would seem to come down ro finding that
the Branch of Investments cannot adequately parform needed
investment services a3 the cutside agent could.? Questions of
possible liabiliry arising from the employment of an cutside
agent to operate a discretionary account could be avoided by

2 In considering what the government's Indian truse
responsibility is where it is not expressly set our, the Supreme

Court has locked to general trust law, See Sem%nola Nation v,
United States, suprar United States v, Mason, 412 0,5,
(1973), .

3 *It may be reasonsble in some cases for a corporate trustes to
employ speclalises who are not on the covporate payroll.”

{Footnote omitred), G. Bogert, The Law of Truses and Trustees,
§ 555, p. 113 {24 ed, revised 1580),
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limiting the investment of Indian trust funrds §in such an eccount
to those funds whose equitable cwners, assuming no minors or
others under legal disability are involved, give explicit
approval and consent to such investhent handling for their
funds.*

The possibility or option of the directed eccount represents e
major difference from the digcretionary account §n that for the
directed account the outside agent would not proceed with the
specific investment activitles recommended by the agent unless
the Bureau would advise the agent to do so. The above anelysis
tor the discretionary account alsoc applies here. Bowever, with
the limited scope of the outglide agent for the directed account
and the scrutiny by the Bureau Of the egent's investment advice,
justification for employing such an agent may be more difficult
than for the employment of the egent for the discretionary
account,?

The possibility or option of obtaining an advisory secrvice in
which the operator of the service has no role in exeguting
investment trangactione seams to involve no legal difficulties,
if, as is assumed, the service {5 one which is needed and could
not be reasonably provided within the Bureeu,

For final consideration is the possibility or option of
continuing the current aystem of investment in which the Byreau
coordinates all activity without outside asaistance, Whether a
particular course for handling tha investment of Indian trust
funds is adequate Jdepands upon the ability to achieve the results
required by the decisions in Manchester Bend of Pomo Indians v,

Unjted States, 363 PF.Supp. 1238, (N.D, Cal. 13737 end Cheyenne-
Avapaho Tribes of Oklahoma v, United States, 512 F,2d 1555 (Ct.
CI. 1975}, with which thé Bureau is familiar. Thus, the Bureau
may safely continue its investment program for Indian trust funds
without the use of cutside assistance as long 8s it meets those
regquivements, I1f the Bureau is unable to meet these requirements
in gouso. then employment of other options discussed above needs
to be made,

4 since the rule against delegation is
created by equity solely for the
benefit of the beneficiary, it would
seem clear that the beneliciary has the
power to consent in advance to deleagation,
or approve delegation after it has been
wrongfully attempted (if he {s competent and
the trustee deals fairly in procuring the
consent or approval)., Id, at 124,

5 *, . .The burden is on the trustee to show that it was
necessary to employ the agent, that he made a reasohable contract
of employment, and that the agent rendered service to the trust,”
{Footnote omitted}. Id. at 112, '
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In sum, using the option numbers in your memocandum:

Optien I:

(A] PBank Zdeposits of Indian tryst funds as described in
this part of the cprion may be made provided they comply with the
reguirements of 25 U,$.C. § 162a, including provisions for
insurance and collateral. The deposit reporting cervice may be
empleoyed, assuming 1t is needed, il it cahnot be reasonably
accomplished within the Bureau.

(B) Provision may be made for the money center bank to
furnish "balance® reporting services for each tribal
appropriation account,

{C) oOnly if the money center bank can gualify as a federal
disbursing agent may it Issue Jdisbursement checks or electronic
funds transfers for Indian trust funds,

{D)I(1) A discretionary account for the 1nvestment of Indian
trust funds may be used if the Branch of Investments canhnot
adequately perform needed investment services which an cutside
agent could provide, or where, regardless of whether the outside
agent provides required services not attainsble through Bureau
personnel, the beneficiaries of the trust funds involved
specifically consent to the discreticnhary account for their
funds,

{2) The same gtandards apply for determining whether a
directad account for Indian trust funds may be employed as are
determinative of whether a discretionary account may be used, It
may be more difficule to justify employment of the directed
account, however, since the ocutside agent has more limited duties
to perform and therefore may not be performing beyond what Bureau
personnel can, It may be option D(3), advisory service, would be
found appropriate instead of a directed account,

{3} There are no legal obstacles to the employment of an
agent to provids investment information assuming the information
is needed for the proper investment of Indian trust funde and
cannpt reasonably be provided by Bureau peraonnel.

{(4) As long as the Bureau's current investment of Indian
trust funds sarisfies the investment requirements set out in
Manchester Band of Pomo Indians v, United States, 363 F.Supp.
1738 (N.D.Cal, 1973) and Cheyenne-Arapahg Tribes of Oklahoma v,
Enited States, 512 F.2d 1350 (Ct, CI, 19757, it may De continued

without recoutse to optional ways for investing such funds,

Option II:

As explained for Option I(C), banks cannot issue
disbursement checks or electronic funds transfers for Indian
trust funds unless they can function as federal disbursing
agents, The current utilizaction of the Treasury for these
putposes must continue otherwise.

Opticon LIls

There are, of course, no legal obstacles to continuing the
current system of utilizing the Treasury for receipts and
disbursenents., Whether the Branch of Investments may employ an
advisory service depsnds on the conditions scated in Option
I1{D¥(2), above,
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1f you have further qQuestions concerning the investment of Indian
trust funds, please let me know.
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WASHINGTON. DO 20240 CEA

In reply, please address to:

e Main interior, Room 6456
BIA.TA.06%5
Ha2Grandun
To! Assistant Sacretary - Indian Artairs
from: Asscciare Solicitor, Division of Indian Affairs

Subject: Authority of the Bursau of Indian Affeirs to place
the disbursing functions of Indien trust funds with an
aligible tinancial i{nstitution

This is in response to your informal request fof an opinicn
ciarifying the Bureau of Indian Affairs’ (BIA} authority ta place
the disbursing functions of Indian trust funds with an eligible
financial institurion under Contract Ne, K51Q142012¢6 for
Financial Trust Sarvicas.

It is our undarstandipg that your requast for an opinion
claritying the status of these €funds stems from corraspondance
batwean tha Office of the Assistant Secratary - Indlan Affairs
and the Treasury Departzant’s Financial Managemeént Service.
foellowing is A summpary of this corraspondence.

By letter dated April 8, 1987, to the Chief Disbursing Officer,
financial Managerent Sarvice, the Deputy to the Assistant
Sacratary -~ Indian Affairs (oOperations) raquasted that authority
to perform disbursing services for all the Indien trust funds
zaneged by the BIA be granted t¢ the financiael institution which
is selected to provide the financial trust services under
contract.

By latter deted April 27, 1987, the Chief Disbursing Officar
replied that ha had ne cbiactions to the BIA placing such
disbursing functions with & finmancial institution which meats
Treasury’s criteria feor being designated as & depositary and
tiscal agant since the funds involved in the proposal are tribal
tunds, and not public monays ©f the United States,

Subsequently, by letter deted May 20, 1988, to the Chiat
oisbursing Officer, the A¢ting Assistant Secretary - Indian
Affeairs again requested the authorizetion of the Secratary ©f the
Treasury for tha gelected depositary to perform disbursing
services for these trust funds. In s f£ollowup letter dated Juna
29, 1988, to the Chief Disbursing Officer, the Assistant
Secretary - Indian Affairs provided additiconal information on tha
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categories of Indian trust funds involved, and lndicated that the
scope of the May 20 request for dlsbursement suthorization
includes all trust fund catagerles sxcept irrigation and power
project fumis vhich would continus to be disbursed by Tressury
disbureing officers.

Finally, by letter dated July 15, 1988, the Chief Disbursing
officer replisd that, as he advisea in hle April 27, 1927,
letter, he vould have no objections tc the BIA placing the
disbursing functions of those tribal funds that are not puklic
moneys of the United states vith an eliqible financial
institution.

We agrea with the Chief Disbursing Officar’s April 27, 1987
determination that tribal trust funda are hot public moneys of
the United States. The distinction betveen tribal trust funds
and public moneys of the United States has long beén recognized
by the U.S. Supreme Court. In Quick Bear v. laeupp, 210 U.§. 50
{1908), the Court held that the provisicons 1n e Indian
Appropriation Acts of 1895, 1896, 1997, 1999, and 169% limiting
and forbidding contracte for education of Indlans in sectarian
schools related only to appropriations of public moneys of the
United States, and not to the disposition of tribal trust funds
which belong to the Indians themselves. As the Court noted,
flojne class of appropriations relate to gublic moneys belonging
to the Government; the other to meneys vhich beleng to the
Indians and which is acdministered for thes by the Government.”
210 U.S. at 77-

The Court’'s distinction in-?gick Bsar betvesn tribal trust funds
and public moheys of the United States haz been subsequently
followed by the lower federal courts. For instance, in Scholder
v. United States, 428 F.2d 1123 (9th Cir.}, cert. denied, 400
U0.5. 942 (1970}, the Court held that the expenditufe of funds
appropriated for Indian irrigation systems to build irrigation
lateral on non-Indian land within an Indian irrigation preject
did not constitute anh unconstitutional taking of funds held in
trust for Indiana becausse the funds in question were not treaty
or tribal funds held in trust for the Indians, but "gratuitous
appropriations of public moneys,” the use of which to benetrit
non-Indians is not a taking of Indlan property. More Xecantly,
in Sac and rox Tribe v. Apex Construction Co., 757 F.2d 221 (10th
Cir. 1985) , the court relied on the Quick Bear and Scholder
distinction between tribal trust funds and public moneys of the
United States to hold that 25 U.$.C. § 81 governs only those
contracts invelving the axpenditures of trikal funds, and that
the approval of the Secretary of the Interlor vas thereforae not
required for a contr!ct funded from public grant mcneys released
by a federal agancy.

The distinction between tribal trust funde and public meneys of
the United States vas recognized by the Courts before the Supreme
Court’s declelon in Quick Bear, For instance, in United States
¥. R%%ert. 81 Fed. 941 (9th Cir. 1897), the court held that the
sutetles in the bond of a recaiver ¢f public mconeys at a land
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Under ick Baar, the fundazmental difference beween tribal trust
funds and publlc moneys of tha United States is tha aguitable
ownarship of the funds. As the Court stated, “(tjhae ‘Treaty’ and
*Trust’ moTeys are the only boneys that the Indians can lay clalz
to ap & mattar of right...The cestuis que trust cannot be
deprived of their rights by the trustee In the exercise of power

inplied.” Quick Baar, gupra, at% 82.

With respect to the funds described in the Assistant Secretary’s
June 29, 1988 letter referred to above, it is clear that both
Individual Indian Moniss, Treasury Account Ko. 14X6039, and
Tribal Funde, Treasury Account No. 14X8365 are funds held in
trust for either specific individuala or tribal entities. As
such, they are not public moneye of the United States under the
foregoing analysis.

The same, however, rannot ke paid for aither ContriBbuted Funds,
Treasury Account No. 14XB8060, or the Papage Cooperative Fund,
Treasury Account No. 14XB365, because there are no spaciric 2
Indian beneficiaries with equicable interests in those funds.

The Alaska Native Escrow Fund, Treasury Account Ho. 14X6140, wae
established in 1976 pursuant te Section 2 of Pub.L. No. $4-204,
8% Stat, 1146, 423 U, S.C. § 1613, when the Alaska Native Clajme
Settlement Act (ANCQSA), Pub.L. No. 92-20)3, BS Stat. 688, 43
U.5.C. §§ 1601~1628, was ameanded to provide, inter slias, for the
disposition of proceeds of withdrawvn lands under the ACt pending
Conveyance of selected lands to regional or village
corporations. In Cape Fox Corporation v. United States, &

office are not liable for mone¥Ys received by him as proceeds of
the sale of Indian lands made under an act of Congress, as such
moneys are the zoheys of the Indians, and not public monays.
“The moneys paid for the Indian lands wvare trust moneys and not
public moneys.* Id. at 943. ses alse Unitad States v. Sinnott,
26 Fed. B4, 86 (C.C. Or. 1886).

2contributed Funds are funds received by the Secretary of the
Interior under 25 U.5.C. § 451 pursuant to wvhich he may accept
danations of funda or other property for the advancement of the
Indian race. The Papago Cooperative Fund, established by Sectien
3113 of the Southern Arizana Water Rights Settlement Act of 1982,
P.L. 97=293, includes amounts appropriated by the Federal
Governzmant, as well as amounts contributed by the State of
Arizona, the City of Tucson, and several privats companies. The
purpose of the “Cocperative Fund” is to enable the Secretary of
ths Interior to carry out his obligations under $§ 303, 304, and
305 of the Act. The statua of Irrigation Project Funds, and
Power Project Funds is not addressed in this memcrandum because
the:o funds will continue to be disbursed by Treasury disbursing
cofficers. ) ot T T T *

3on and after January 1, 1976, proceeds of wvithdrswn lands were
to be daposited in an escrow account, and on convayance of
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Cl.Ct., 223 (19831), the Claims Court held that the ANCSA does not
establish a flduciary relationship betwean Alaska Natives and the
United States, or creats euch & relationship with native
corporaticome in the management of withdrawn or selected lands
under the Mt. Clearly, it fellows that proceeds of withdrawn
lands depoiited In the escrow Account cannot be considered trust
funds absent & specific provision in the leglslation to the
contrary, as they are not derived from trust property. See Wnite
Mountain Apache Tribe v. Bracker, 449 U.S. 136, 145-46 (1980;:
frnited States v, Algoma Lumber Company, 305 U.S. 415, 420 {153%):
Havaio fribe of Indiens v. United States, 9 €1.Ct. 336 (1986).

in addltlon, netive corporations wers pesrmitted to over-select
thelr entitlesents, 43 CFR § 2651.4(f). DBacause of over~
selection, the majority of lands selected will never be conveyed
to the corporations, and neither vwill the proceeds from such
jands deposited in the gsclow account.

It ias our c¢onclusion that if it is contemplated to place the
disbursing functions of the Contributed Funds, the Alaska Native
Eecrow Fund, and the Papago Cooperative Fund with an aligible
tinancial institution under Contract No. XS51Cl4201266 for
rinancial trust services, & requast must be submitted to the
Secretary of the Treasury to delegate to the Sacratary of the
Interior, pursuant to 31 U.$.C. & 3321, the authority to disburse
these public moneys.

We have examined here only the question of whether Indian trust
funds are public moneys for purposes Of federal lav governing the
disghurcement of public moneys. Therefore, nothing contained
herein is intended to express an opinion with respect to the
natule of such funds in another context.

M. D D

Pennis paugherty

selected lands, the proceeds, together with interast, were to be
Pald to the appropriate corporation. In 1980, the Alaska
National Interest Lands Conservation Act (ANILCA}, Pub.L. No.
96-427, 94 Stat. 2497, expanded the escrow provision to paks it
Tetroactive to includa proceeds derived from date of withdrawal
of the lands.

31-819 0 - 9C - 15
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Mr. SyNaR. Now, did BIA obtain an opinion from the Solicitor’s
Office or the Interior Department’s automated data processing divi-
sion as to whether the BIA needed a delegation of procurement au-
thority from GSA?

Mr. RacspaLE. There would be no reason to. They would not be
the appropriate body within the Department of the Interior to give
that opinion, Mr. Chairman.

Mr. SyNaR. Was an opinion eventually sought after the contract
was let, Mr. Ragsdale? Miss Richardson.

Ms. RicHARDSON. Mr. Chairman, in June, I believe, we wrote to
the Secretary, saying this question had been raised, asking that the
Department’s Information Management Resources Committee
review this matter. We have not yet received a reply.

Mr. SYNAR. So you did ask for an opinion, did you not?

Ms. RicHARDSON. In June of this year, yes, sir.

Mr. SyNAR. And when do you think you’ll resolve this problem?

Ms. RicHARDSON. We haven’t received a reply from the Secretary
yet.

Mr. SYNaR. You know, GAO has resolved it. Did you hear them
this morning?

Ms. RicHARDSON. I heard what they said, yes, sir.

Mr. SyNarR. Has the BIA Solicitor rendered an opinion as to
whether the BIA can delegate this authority to a nongovernment
third party such as Security Pacific National Bank, Miss Richard-
son?

Ms. RicHARDSON. I don’t know, sir. We have Miss Brown——

Ms. ARLENE BROWN. Yes, they have, and here’s the attorney that
represents——

Mr. SyNaR. Would you identify yourself for the record. Did we
swear you in?

Mr. SKIBINE. No.

Mr. SyNAR. Stand up. Do you have any objection to being sworn?

Mr. SKIBINE. No.

[Witness sworn.]

Mr. SyNaR. Now, identify yourself for the record.

Mr. SkiBINE. My name is George Tallchief Skibine. I'm an attor-
ney for the Solicitor’s Office.

Mr. SyNaR. I didn’t catch that. Do that again, and slower.

Mr. SKIBINE. | am George Tallchief Skibine. 'm an attorney for
the Division of Indian Affairs, Office of the Solicitor.

Mr. SYNAR. Are you related to the Talichiefs in Oklahoma?

Mr. SKIBINE. Yes, [ am.

Mr. Synar. How are you related?

Mr. SkiBINE. Cousins.

l\gr. SyNar. Have you ever been out to the Osage, tall grass coun-
try?

Mr. SKIBINE. Yes, I have.

Mr. SyNaR. That’s good. Were you born there?

Mr. SKIBINE. No.

Mr. SYNAR. Are you registered to vote there? [Laughter.]

You know, one of the things you all need to realize, there are a
lot of “Okies” up here I'm beating on. Thank goodness, some of
them don't live in my district. 'm just kidding.
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Now, the opinion is stated in the Solicitor's memorandum en-
tered as an exhibit. Take a look at that.

Mr. SkiBINE. Which opinion are you referring to, Mr. Chairman?

Mr. SyNAR. The December 14 one.

Dr. Eppie BrowN. We don't have a December 14 one. We have a
January 24 and a May 13, Mr. Chairman.

Mr. SyNAR. Hang on. January 24. I'm sorry. January 24, do you
have that one?

Mr. SKIBINE. Yes.

Mr. Synar. That was several months ago. That was after you
signed the contract, wasn’t it?

Mr. SkiBINE. That's correct.

Mr. Synar. OK. Now, other than saying it can be done, what is
the legal basis on which the Treasury Department concluded that
BIA had proper authority to delegate?

Mr. SKIBINE. As the memorandum makes clear at the beginning,
we set out the correspondence background that led the Bureau to
ask informally for our opinion on this topic. I think the reason that
the Bureau probably asked for the opinion is that in the Treasury
correspondence there was no legal basis in the correspondence that
was set out in writing.

Mr. Synar. All right. Wasn’t this a disbursing officer and not the
Treasury Department’s general counsel that issued this?

Mr. SkiBINE. Yes, I believe it is. Chief disbursing officer.

Mr. SyNAR. Weren't you so unsure about this advice that you
asked the BIA counsel for an opinion? Is that right?

Mr. SkiBINE. I'm with the Solicitor’s Office. Are you asking why
the Bureau——

Mr. Synar. Did they ask you for an opinion?

Mr. SKIBINE. Yes, they did.

Mr. SynaR. And they received that advice on April 27, 1987, and
again on July 15, 1989; is that correct?

I\%r. SKIBINE. You're referring to the correspondence from Treas-
ury?

Mr. SYNAR. On January 24. I'm sorry.

Mr. SkiBiNE. All right. January 24, 1989, yes, we rendered an
opinion on this issue.

Mr. Synar. Was the appropriate legal research and study con-
ducted by Treasury and BIA to support this conclusion?

Mr. SxiBINE. Was the legal research done by the Treasury, are
you asking?

Mr. SyNAR. And BIA.

4 Mr. SkiBINE. We did the legal research to support our memoran-
um.

Mr. SyNaRr. But Treasury did not, did they?

Mr. SkiBINE. Not to our—we have no knowledge of it.

Mr. Synar. Now, how will the contract be affected by GAO’s
legal opinion, if the BIA does not have the authority?

Mr. SKiBINE. I think at this point we would want to get involved
with the Department of Treasury to seek their opinion on this
issue.

Mr. Synar. Now, since the major portion of the contractor’s
income would be from processing and disbursement of funds, Miss



448

Brown, isn’'t it a question of paramount interest to Security Pacif-
ic? That's where they're going to make most of the money, isn’t it?

Ms. ARLENE BRowN. On the disbursement of funds?

Mr. SYNAR. Yes.

Ms. ARLENE BrRowN. No.

Mr. SyNAR. They're not going to make——

Ms. ARLENE BrRowN. Two-thirds of the money will be coming
from the investment advisory services.

Mr. SyNar. We have by the contract that two-thirds of the
money comes from processing and disbursing, from the transac-
tions.

Ms. ARLENE BrowN. That’s a component part of the custodial
services that you see in the contract for IIM at 0.167 cents per ac-
count, and $16 per tribal and all other accounts. That disbursement
section comes within those two areas or line items.

Mr. SyNAR. But the transactions themselves are a significant
portion of the income, are they not?

Ms. ARLENE BrRowN. It would be a percentage of that 0.167 cents
for IIM disbursements, and a percentage—I don’t know what it
would be—of the $16 per tribal account.

Mr. SyNAR. We've got down a minimum of 20,000 transactions a
year at about a million and a half dollars a year. That's a lot of
money, isn’t it? Isn’t that where a large portion of their money is
going to come from?

Ms. ARLENE BROwWN. From the investment advisory services, yes.

Mr. Synar. What about disbursements, though?

Ms. ARLENE BRowN. The disbursements, as far as the check-writ-
ing privilege, are only contained within the tribal and IIM aspect
of the contract. The other five categories of the trust fund groups
that they would be servicing would continue to be disbursed by the
Treasury Department’s RFC’s.

Mr. SyNar. We've got $597,192 for the IIM.

Ms. ARLENE BROWN. For a full year of operation, yes.

Mr. Synar. That's a lot of money, wouldn’t you agree? $500,000
is a lot of money.

Ms. ArRLENE BrowN. Well, as compared to other proposals or
whatever was offered in the prior procurements, and as opposed to
the A-76 proposal. I don’t know what that would be in relationship
to those other proposals.

Mr. SyNaR. | think our point is, Miss Brown—and see if you can
grasp this—if they don’t have the authority to disburse, or if
th(g’re not allowed to disburse, they lose $600,000 a year, do they
not?

Ms. ARLENE BRowN. No.

Mr. SyNAR. Why not?

Ms. ArRLENE BrRowN. You may have to, in effect, have a change
order for that particular portion of those line items. But contained
within that particular line item, they would have to be setting up
an account, performing deposit accounting services, reporting serv-
ices that are attached to each one of those accounts on a monthly
basis, calculating the interest——

Mr. Synar. This is the greatest contract I've ever heard of. They
don’t lose. They can never lose.
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When do they lose? If they don’t have the authority to disburse
and they were going to be paid in the contract based upon disburse-
ment, but they don’t lose even there, how do they ever lose?

Ms. ARLENE BrRowN. Well, it’s only when——

Mr. Synar. Can I get a piece of this action? This is great.

Ms. ARLENE BrowN. The bid was open to all parties.

{Laughter.]

Mr. Synar. It would be a little bit of a conflict of interest.

Now, in his testimony, the Department of Interior inspector gen-
eral discussed his findings of shortages of about $17 million in the
trust fund investments and documented investment losses of about
$12 million. Has it been the BIA’s practice not to inform the tribes
and Indians of such losses, Dr. Brown?

Dr. Eppie BrRowN. Let me——

Mr. Synar. Mr. Mills,

Mr. MiLLs. On the losses of the IIM accounts, we have not noti-
fied all the accounts.

Mr. Synag. Is that the policy of the BIA?

Mr. MiLs. The BIA has no policy, so I guess you could say that
could be.

Mr. Synar. How would you feel—where do you do your banking,
Mr. Mills?

Mr. MiLLs. Right now, in Oklahoma,

Mr. SyNaAR. In Anadarko?

Mr. MiLLs. At Chickasha.

Mr. Synar. If the bank at Chickasha or your investment advisor
there lost your money, would you be mad if they didn’t inform you?

Mr. MiLLs. I definitely would.

Mr. SYynNARr. Are there instances in which the BIA has gone out of
its way to inform tribes and Indians of the losses?

Mr. MnLs. You're talking the tribal accounts. Let me explain
something. On the individual IIM accounts, it's my understanding
that there has not been any individual Indian that has lost any
money on withdrawal out of their accounts.

Mr. Synar. You don’t know that, though, do you, because you've
never audited and reconciled them, have you?

Mr. MLs. Well, that's—-—

Mr. Synagr. So how can you say that, Mr. Mills?

Mr. MiLis. On the disbursement of the money, when they come
in and their money is due them, they were able to withdraw their
funds without any——

Mr. Synar. That you're aware of. But we really don't have
enough information for you to be totally aware; isn’t that a better
way to put it?

Mr. MiLis. Well, I guess I can say completely aware.

Mr. Synar. How many claims have been locivged by tribes or indi-
vidual Indians for recovery of losses Mr. Ragsdale?

Mr. RagspaLk. I don’t have the gpecific numbers, but there are a
number of accounting claims that have been filed throughout histo-
r .

Mr. Synar. Could we get that for the record?

Mr. RaaspaLE. I represent the Cherokee Nation officially. Dr.
Brown will provide that for the record.

Mr. SyNaR. Dr. Brown, can we get that for the record?
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Dr. EpbpiE BrRowN. Yes.

Mr. SyNaR. In 10 days?

Dr. Eppie BRowN. Hang on just a second.

Mr. MiLLs. Are you talking about court cases?

Mr. SyNAR. [ mean claims by tribes or individuals of any kind for
recovery of losses.

Dr. Eppie BRowN. Are these formal claims that you're talking
about?

Mr. SyNar. Look, formal or informal. Some people don’t know
how to use the system.

Ms. RicHarDSON. Mr. Chairman, there are claims that have been
lodged against the Department starting in 1860 on the handling of
trust funds. I strongly doubt that we would be able to provide you
that information in 10 days or——

Mr. SynNarR. How many are still outstanding, Miss Richardson?

Ms. RicHARDSON. I have no idea, sir.

Mr. SynaRr. Can you provide that for the record?

Ms. RicHaRrDsON. If claims have been filed in court, the Solici-
tor’s Office would have it.

hMr. Synar. To the maximum extent possible, can you provide
that-——

[Laughter.]

Ms. RicHaRDSON. For court claims?

Mr. Synar. We want any time an individual or a tribe, formally
or informally, by paper, by court action, by anything; you can’t pro-
vide that?

Ms. RicHARDSON. No, sir.

hME'?. Synar. Well, how in the heck are you going to resolve them,
then?

Ms. RICHARDSON. Any time an individual complains does not
make it a formal——

Mr. SyNaRr. Do you ever check into it? I mean, if they don’t make
it formal, they don’t get checked into?

Where do these people go?

Mr. Miis. The individual Indians, if they have a question about
their IIM account, they go to their local agency, of which there are
80 some across the United States. So they do have that opportunity
to go in and——

Mr. Synar. Who do they go to? Where do I go in Muskogee?

Mr. Miwis. OK. It depends on the agency. You're in Tahlequah?

Mr. Synar. All right, I'm Cherokee. Where do I go in Tahlequah?

Mr. Miuis. OK. Then you go to the superintendent’s office and
he, in turn, will lead you down to the IAM office and your account
will be made available to you there.

Mr. SyNar. And so I go down there. And what do I have to do?

Mr. MiLLs. You just have to ask to see your account, give your
account number,

Mr. SyNar. Do I have to do that in written form or verbal form?

Mr. Mitas. It’s been done in verbal form.

Mr. Synar. All right, verbal form. And I get to see my account.
Now, that’s if it’s been audited and reconciled over the years, cor-
rect? How do I know my account’s right?

Mr. MiLis. We don't. I guess, you know——
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Mr. SYNAR. That’s the point, isn’t it? 1 mean, I'm just living in
Tahlequah and I want to go find out if I've been cheated. | can’t
find out, can [?

l\gr. MiLes. You have to understand the type of accounts that we
hold.

Mr. SynaR. | understand the type of accounts that you hold, Mr.
Mills. I've given you an example. I'm Mike Synar and I went into
the Tahlequah office and I need some help. I want to know if I've
been cheated, or I think U've been cheated, and 1 want to find out.
So I go there. You send me down to this office and then you send
me to my file, which may or may not be complete, correct?

Mr. RagspaLE. Mr. Chairman.

Mr. SyNaRr. Yes, Mr. Ragsdale.

Mr. RacspaLkE. Maybe if we cited some cases or some types of
transactions. As an individual, if you owned a lease, that you had a
lease contract for, you would be generally aware that you had a
lease. The lease terms would be available to you. You would expect
revenues from that lease, depending upon the nature of the lease.
If it was a surface lease, the total responsibility would be the
Bureau of Indian Affairs for that particular lease. You would be
able to go into the IIM account, or the IIM office, and they should
have ledger cards, records, that would indicate the source of reve-
?ues that had been put into your account and where that came
rom.

You would not find a certified audit of your account. The only
thing that you would have available to you is the semiannual
report that the Bureau of Indian Affairs currently puts out to indi-
cate your account balance and so forth.

Mr. SYNAR. Mr. Ragsdale, isn’t it true we don’t know?

Mr. RacspaLe. We don’t know—we have never had those individ-
ual accounts certified or audited, Mr. Chairman.

Mr. SyNAR. So for those IIM accounts with balances of $50,000 or
more, you've got 535; IIM accounts, you've got $91 million plus. It
could be $94 million, it could be $85 million; we don’t know, do we?

Mr. RagspaLE. That’s correct, and I don’t think that you would
have the—I mean, I don’t think anyone would disagree that if you
could do a full-scale audit of the 298,000 individual accounts, that
that should not be done.

Mr. SYyNAR. I'm not asking that. 'm asking about the 585.

Mr. RagspaLE. Well, | think it’s the position of the Bureau that
they will be able to do and intend to do an audit of those particular
accounts, depending upon the level or the value of that particular
account, to ascertain whether or not it is accurate.

Mr. SynaR. Let me come back to you, Dr. Brown.

The IG cited a case where there was a deficiency in earnings in
the amount of $2.4 million that has been known for several years,
that had been documented by correspondence with the Treasury
Department in September 1987,

Do you find that unconscionable, Dr. Brown? Are you outraged
by that, that it’s been sitting there for that Iong? Tell me that. Tell
me, as the new captain of this ship, that you're outraged by that.

Dr. Eppie BrowN. I am outraged.

Mr. SYNAR. I'm glad to hear that.

And what are you going to do to solve that problem?
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Dr. Epbpie BRowN. Let's define the problem a little bit. Before we
can solve something, we have to understand it. And I'm not sure
we understand when we say we’ve lost that money. Let me call on
Linda.

Ms. RicHARDSON. Mr. Chairman——

Mr. SyNaR. No, let me—I gave you all an opportunity to testify.
We have testimony here from Roger Jourdain from the Red Lake
Band of Chippewa Indians. It's my understanding they've had a
CPA on board since May 1982, They can clearly identify—I think
it's $2 million that they're owed. $2 million.

What are they to do? Tell me what they're going to do. Walk me
through their case right here.

Dr. Eppie BRowN. I'm not familiar with that case——

Mr. SYNAR. Somebody here is.

Dr. Eppie BRowN. I can’t—is anyone familiar? Until I can take a
look at that, we can certainly walk you through it.

Mr. SyNaR. Mr. Ragsdale.

Mr. RacspaLE. The chairman is here, so I might——

Mr. SyNAR. We know that.

Mr. RagspaLE. The chairman is here and sitting in the back of
the room, but I know that the chief of accounting in Albuguerque
has spent a good part of his personal time working on that particu-
lar account and trying to reconcile that account. If it’s the account
that I think it is, I think the Bureau recently made a disbursement
to the tribe’s account after a long and extended period of review.

Now, whether or not that resolves the problem from the tribe’s
perspective, I can’t say.

Mr. SYNAR. What's the policy? Do you all make this pelicy up on
a case-by-case basis?

Mr. RagspaLE. No. I think that the policy, as far as I know—and
I've been in the Bureau for some time—is that if an individual has
a complaint about his account, it’s the responsibility of the Indian
Affairs employees to try to resolve that problem and that issue.

With regard to the total collective number of accounts Bur-
eauwide, that has been an impossible task. When this committee
reviewed the oil and gas management and the committee required
us to provide extensive detail on 27 or 32-some-odd leases, we had
auditors and accountants at our agencies for a period of three or 4
months in order to do that. The problem is that the Bureau of
Indian Affairs does not have the resources available.

Mr. SYNAR. How is it that the IG can find it but you all can’t?

Mr. RagspaLE. Well, the IG is good at identifying the problem,
but the IG does not do extensive audits. The IG says you have prob-
lqlelms, you have violations with your system requirements, now fix
them.

Mr. SyYNAR. Thirty-one times over 7 years they found the prob-
lems, 31 times over 7 years you've been told what the problem is,
and yet it hasn’t been solved.

Mr. RagspaLE. Well, the attempt to do the last audit during the
last couple of years, the comprehensive audit, the initiative to
enter into the trust fund contract and to try to shore up an anti-
quated accounting system Bureauwide was an attempt to try to ad-
dress the problem for the first time in a substantive manner.
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Mr. SyNAR. So you do agree with me, Mr. Ragsdale, that an audit
and reconciliation is the correct starting point?

Mr. RaGspaLe. | agree. Now, what resources would be required to
do every account is a management problem.

Mr. SyNaR. If you agree with me, then why have you all resisted
it for 4 years?

Mr. RacgspaLE. We haven't resisted it for 4 years, Mr. Congress-
man.

Mr. Synar. All right. Let's move on here.

Is it the practice, Dr. Brown, in the trust industry to bundle in-
vestment advice, computer applications, computer hardware, ac-
count servicing, and administration into one contract?

Mr. MiLLs. No, that’s not the way we do business.

Mr. SyNar. Fine. Did you consider contracting specifically for in-
vestment advice from investment specialists and account process-
ing from other specialists?

Mr. MiLLs. Are you talking about under this particular contract?

Mr. SynaR. Yes. Did you consider that, since it’s not the stand-
ard in the industry?

Mr. MiLis. No. I think this particular contract was spelled out
for those particular areas we wanted to contract for. Now, whether
that’s going to change in the future, I can’t answer that right now.

Mr. Synar. You know, you just said it’s not the practice of the
trust industry to bundle these three or four things together. Yet,
you did in this contract.

Mr. MiLLs. Well, I was going on the basis—you mentioned ADP
service in there and that's——

Mr. SynaRr. But also investment advice, computer applications,
computer hardware, account servicing, and administration. That’s
all in one contract, is it not?

Mr. MiLLs. It's in one contract, but——

Mr. SynaR. That’s not the standard in the trust industry, is it?

Mr. MiLis. I don’t know. We're the only ones in the trust busi-
ness like we are here, in the Government.

Mr. SynaR. If you want to break the contract into various compo-
nents, Mr. Mills, dealing with various aspects of the respensibilities
that you have as trustee, what kind of difficulties would you have?
Is it harder to do it that way than in one complete package, as
you’ve chosen?

Mr. MiLis. I can’t answer that right now. I feel like that’s one of
the items we're going to be looking at, whether this thing needs to
be changed or modified in some respect.

Mr. SYNArR. Would you be able to do this with investment and
cash management?

Mr. Mi1s. There are entities out there where you can contract
only for investment management services.

Mr, SyNnar. Do you consider the BIA’s expertise in these areas
sufficient, Mr. Mii'is, to be able to effectively document the per-
formance of the agent under the contract in order to cancel or to
continue the contract?

Mr. Miis. I think the Bureau of Indian Affairs has done an ex-
cellent job as far as the investment goes. I think when it comes to
our resources to continue that on a long-term basis in the future,
it’s probably questionable.
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Mr. SYNAR. Based upon what you have heard here this morning,
and how the contractor is being given all this money for nonper-
formance, do you want to stick to that point?

Mr. MiLLs. You mean as far as staying with the Bureau of Indian
Affairs?

[Laughter.}

Mr. Synar. No. I'm asking you if you think the BIA has suffi-
cient expertise to administer this contract and make a decision on
whether to continue or cancel it? Because right now, from the his-
tory we've built just in this hearing, the contractor could do about
anything and still get their money.

Mr. MiuLs. If you're saying the Bureau has the expertise to
manage a contract, | would say yes, we do.

Mr. SYNAR. Is this history we've heard here in the last two hours
an example of that?

Mr. Miuis. Like Dr. Brown has stated, I think we're going
through a new area here and we have to take it as each problem
arises.

Mr. Synar. Mr. Mills, does BIA currently place trust funds in
overnighter status with the Treasury Department?

Mr. MiLLs. Yes, we currently do now.

Mr. Synar. And who gets the interest off those overnight depos-
its?

Mr. MivLLs. That interest goes to the recipient of those funds.

Mr. SyNAR. So it goes to the trust fund?

Mr. MiLLs. Right.

Mr. SyNnaR. If those assets are transferred to Security Pacific and
they put the trust fund moneys in overnight status, does your con-
tract require that the interest earned from those transactions be
credited back to the trust fund?

Mr. MiL1s. I'm not that familiar with the contract.

Ms. ARLENE BROWN. Yes, indeed. That’s one of the benefits.

Mr. SyNnar. Would you like to point that out in the contract,
where that is?

Ms. ARLENE BrowN. There is a provision in there, under invest-
ment services—I can't cite the exact section; it's (¢} something But
under investment services, they are required to establish a STIF
fund, a short-term investment fund, for the purpose of overnight
and weekend balances.

Mr. SyNaR. I've got to tell you, the Federal Reserve couldn’t find
that in the contract. We think it’s silent with regpect to that. But
we’ll leave the record open and see if you can provide that for us.

Are you all familiar with the term “sweeping cash?”

Ms. ARLENE BrownN. Yes.

Mr. SYNAR. As | understand it, this is a common banking prac-
tice which involves sweeping all uninvested cash on hand and in-
vesting it on a very short term basis, the point being the funds can
then be earning interest rather than simply sitting around idly.
That’s basically it, correct?

Ms. ARLENE BRowN. That's correct.

Mr. Synar. Now, if Security Pacific or another bank had the
trust fund assets, not all those assets would be invested at all
times. There would always be some cash coming in and out of the
trust account, correct?
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Ms. ARLENE BROWN. For moments in time, yes.

Mr. Synagr. Will Security Pacific be sweeping that cash in order
to earn interest?

Ms. ARLENE BrROwN. We have a proposal, which is a sweeping
cash vehicle, for review. They have sent it in to us, called their
Government agency money market account. We just received that
request for the use of that instrument and whether it’s authorized
under 25 USC 162(a). Our Solicitor’s Office is now reviewing that.

Mr. SyNaAR. The contract was silent with respect to this, was it
not?

Ms. ARLENE BRowN. That particular investment, yes.

Mr. SynarR. Now, who will be receiving the interest earned on
that swept cash? Will it be credited to the trust fund or will the
extra earnings be a bonus to Security Pacific?

Ms. ARLENE BrowN. It would have to be the trust fund benefici-
ary account holder. It cannot self deal under this contract.

Mr. Synar. But you point out again that the contract is silent on
that, isn’t it?

Ms. ARLENE BrowN. No. On the STIF fund it has that specific
provision, which requires the contractor to make use——

Mr. SyNaRr. Will you provide that for the record, too?

Ms. ARLENE BrRownN. Yes, I will.

[The information follows:]

With resect to the STIF fund, the BIA Financial Trust Services contract with Se-
curity Pacific National Bank under Section C.4.2. Investment Services, (Page C-22 of
the RFP), states that “The contractor must provide a short-term investment fund

(STIF) that meets the BIA’s requirements for investment of overnight and weekend
cash balances.”

Mr. SyNAR. Dr. Brown or Mr. Mills, did the BIA explore all of
this before you began negotiations with Security Pacific, or did the
BIA just make this a point to be discussed with Security Pacific
after the fact?

Mr. MiL1s. I'm going to have to refer that to, I guess, Arlene.

Ms. ARLENE BRowN. Which particular point?

Mr. SyNAR. The sweeping.

Ms. ARLENE BrRowN. The sweeping.

Mr. Synar. Yes.

Ms. ARLENE BrowN. That was not part of the original negotia-
tion discussions.

Mr. Synar. Will you provide that for the record, then, on what
has happened?

Ms. ARLENE BRoOwWN. Qur request to the Solicitor?

Mr. SynaAR. Yes.

Ms. ARLENE BrowN. On that particular instrument?

Mr. SynaR. Yes.

Ms. ARLENE BROWN. Sure.

[The information follows:]
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United States Department of the Interior

BUREAU OF INDIAN AFFAIRS
WASHINGTON, D C. 20245

In RAPLY MEFER Tih .
oo 13y
Hemarandum
To: Aasorlate Sclicitor. Indian Affailre
From: Deputy to the Ansintant Secretary - Indian Affairs

(Opmrations)

Subject: Eligibility of RepurChase Agrwements and Government
Agency Money Market Account (SAMMA) under 2% U.5.C.
1&2a

The Bureau of Indian Aftfairs has received a request from the
Security Paciftic National Bank for authorization to invest in
repurchase agreements and & Government Agency Money Market
Account (BAMMA). wWe have attached the Bank s request of
September 14, 1989, submitted under Section C.2.4 of the BIA
Financial Trust Services Contract Np. CMKOO124489. Thais section
provides that "The contractor may request avuthorization to
inveat in securities not presently listed and must obtain
approval from the Bureau that such securities are eligible under
23 u,s5.C. 1&2(a)."

Repurchase Agreemgnts

While repurchase agreements are specifically precluded under the
contract based On an interpretation that they are not classified
&% "deposits” within the authority of 2% U.5.C, 1&2a, the
contractor provides Supporting information that would jnstead
classity repurchase agreements under the “"securities’” detfinition
af 25 U.S5.C. 1&2a. In light of this new information, your
opinion iS5 requested as Lo whether the Bureau and any third
party contractor may be duthorized to use repurchase agreements
under the trust fund statute,

j<isiinl]

The GAMMA is an interest-besring demand deposit acCount--a
unique instrument offered only by the Security Paclfic Bank to
service an individual government agency client such as BIA,
which is fully collaterized pursuasant to Treasury Circular 174
and covered by FDIC insurance up to %100,000, Any trust Tunds
invested in a BIA GAMMA account would nO0t be Commingled with any
other contractoer-client funds,
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Pleate adviese us a5 to whether such instruments are eligible
sacurities for investment within the authority of the Act of
June 24, 1938, 52 Stat. 1037, 25 U0.5.C. 162a.

OMQ, U@»aﬂa

Attachment
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Mr. Synar. Dr. Brown, I wonder if you could tell me if the BIA
has given consideration to the ultimate privatization of any of the
trust fund accounts in the future?

Dr. Eppie BRownN. Explain to me “privatization.”

Mr. Synar. In other words, has the BIA considered taking some
of these individual accounts, such as tribal accounts, and privatiz-
ing them?

Dr. Eppie BrownN. I have not. In the time that I've been there,
that has not been a discussion.

Mr. SyNaR. You do agree that to privatize any of the individual
accounts, it will require substantial changes in existing law, do you
not?

Dr. EppiE BrowN. Yeah.

Before—I'm still not clear on privatization.

Mr. SyNaR. You've got 254-plus tribes, you've got 300,000 individ-
ual accounts. I'm saying, for those individual accounts, has there
been any discussion about privatizing those individual accounts—
not the trust fund in general—spinning them off.

Dr. Eppie BrowN. No. At this time, no.

Mr. SyNnaR. And you do agree that, if that is to happen, or was
considered, that you would have to have massive changes in exist-
ing law? Do you agree?

Dr. Eppie BRowN. Yes.

Mr. RagspaLe. Mr. Chairman, one point I would like to make is
that tribes have the right, with respect to general revenues, like
their oil and gas income, that they can be paid directly and not——

Mr. Synar. I agree. We're talking about this.

Mr. RagspaLe. OK.

Mr. Synar. Now, the subcommittee understands that a confer-
ence was held on August 31, 1989, between certain BIA and Securi-
ty Pacific officials to discuss certain investment matters. Could
someone explain to me the purpose of that meeting? Miss Brown?

Ms. ARLENE BRowN. I can.

It was actually a multiple-purpose meeting. Both myself and the
project manager for Security Pacific Bank had received an invita-
tion from the Native American Finance Officers Association to
make a presentation at their annual conference out there. We had
also scheduled another meeting in Albuquerque for the investment
team meeting, so we decided to piggyback that on to the Las Vegas
effort. They had also requested that we have an investment panel
available, so it coincided nicely.

Mr. Synar. It sure did, didn’t it.

Where was that conference held?

Ms. ARLENE BrowN. The Showboat, the Showhoat Hotel.

Mr. Synar. At Las Vegas, correct? All right.

So you just——

Ms. ARLENE BROWN. It’s not within my district.

Mr. SynaR. It was nice to have a half a day of per diem in Vegas,
wasn’t it?

Ms. ARLENE BROWN. I don’t know. We worked for 6 hours.

Mr. SyNag. I hear you.

How much did it cost, let me ask you that, for the Bureau to
travel out there to attend that conference?
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Ms. ARLENE BRowN. I provided the exact dollar amount. But it's
about—for two BIA travel people, myself and our investment offi-
cer. It was a little over $700.

Mr.I?SYNAR. Who paid the cost for the four Security Pacific per-
sonnel?

Ms. ArRLENE BrowN. That's under their support services at
$50,000 a month, where they support team meetings, cash planning
conference support-——

Mr. SYNAR. \]\)I(:e paid for the meeting in Vegas, correct?

Ms. ARLENE BRowN. If you're talking that it’s absorbed under
the $50,000. .

Mr. SyNAR. The taxpayers paid for it, correct? Absorbed. The tax-
payer paid for it, correct? [No response.]

ow, would you please refer to the section of the contract with
Security Pacific which would support the contention that these
costs could properly be charged to support service?

Ms. ARLENE BROWN. As far as the support services, that's basi-
cally administrative expenses for all the team meetings that have
been going on, whether they're in Albuquerque, Washington, DC,
or Los Angeles.

Mr. SyNaR. Let me tell you what I think. Our information says
that Mike Barrett, Ed Mraz, Clark Gates, and Joel Swanson all
represented Security Pacific.

Ms. ARLENE BrowN. That’s correct.

Mr. SynaR. And they come to Las Vegas, you come to Las Vegas,
when we could have saved all that cost if you would have gone to
San Diego, is that correct?

Ms. ARLENE BrROwN. The original meeting had been scheduled
for Albuquerque, so the difference in 2-hour travel was all the
same, It was a wash.

Mr. SyNAR. Is that included in the $50,000 per month that they
get for 6 months?

Ms. ARLENE BrowN. That’s what they have to absorb, any costs,
that we ask them to do to carry on the implementation schedules.

Mr. Synar. So the way they earned their $£0,000, since they
haven’t performed, is to travel to Las Vegas, correct?

Ms. ARLENE BROwN. Well, that’s only one instance. All the travel
has been 90 percent in Albuquerque at our offices there.

Mr. SynAR. All right.

This brings us to the close of this hearing. I think there are five
things, Dr. Brown, I want to talk to you about that is needed at the
BIA: Leadership, accountability, management, oversight and con-
trol, improved training and support, and finally, meaningful and
fruitful communication with tribal representatives and leaders and
the Congress.

Now, you have said you just arrived, and we'll give you that. But
I have to remind you, you volunteered for the job. If you are sur-
prised by today’s events, then I have to tell you, you're in for a
very unhappy tenure as Assistant Secretary for Indian Affairs.

I am here to deliver to you one message today, and that message
is that the Bureau has got to clean this mess up, and [ mean start-
ing today, period. The Indian Trust Fund needs and deserves radi-
cal-—and I want to underline that—radical changes in manage-
ment, supervision and leadership. The Indian Trust Fund needs
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and deserves independent supervision and reliable and responsible
financial management.

Very frankly—and let everyone from BIA hear this-—this is the
last time I want to hear anyone at the BIA offer the excuse that
the mismanagement and incompetent supervision that has been
documented here is because you weren’t there so you're not in
charge, because that answer is no longer acceptable.

Now, I think there are thousands of dedicated, capable, and
honest employees at BIA. I know a lot of them and [ am very dear
friends with some of them. But those people deserve leadership.
They deserve support. They deserve accountability.

There are hundreds of thousands of Native Americans who look
to the BIA for help. They look to it for understanding. They look to
it for cooperation. Thev deserve that leadership. They deserve that
support. They deserve that accountability. And when there are
shortages in the trust fund and when there is mismanagement of
that trust fund, we are stealing money from these Native Ameri-
cans.

I want to challenge everyone in this room with the BIA to
become good and faithful servants of the Native Americans. They
deserve it.

I have one question and one question only: That I have your com-
mitment, your promise, that we are not going to move 1 penny
until these accounts are audited and reconciled, is that your prom-
ise to me today?

Dr. Eppie BRowN. My promise to you today is that we will abide
by the language that’s in the appropriation and that we will move
forward in working with the committee.

Mr. SyNaR. That is not what I asked you, because you're inter-
pretation of that language is not the same as ours. I'm asking you
again, do you promise me that you will not move 1 penny of money
until those accounts are reconciled and audited?

Dr. Epple BRowN. I think the language—and it’s important that
I be here, because I'm not going to give you my word on something
I'm unclear about. I will give you my word on exactly what we
agree on here today. The language leaves, appears to leave, some
negotiation on how we can legitimately go about, in a realistic
manner, and reconcile those accounts. We intend to propose a
draft, to sit down with the committee and work out an agreement
on how we can do that. Yes, I am committed to do that and I am
committed to carry out that and to ensure that it happens.

Mr. SyNaR. Well, that’s disappointing, Dr. Brown, because I'm
going to tell you, speaking on behalf of myself and Mr. Yates and
four Congresses, it is our clear intention—and let the record
show—it is our clear intention that these accounts wil! be audited
and reconciled before there is any movement or transfer. If you in-
terpret that any other way, or if your lawyers or your personnel
do, you're interpreting it wrong.

Dr. Eppie BrRowN. If that is the case in meeting with the commit-
tee, sir, then I will absolutely carry that out. Let there be no ques-
tion about it.

Mr. SyNAR. All right. Thank you very much. This subcommittee
is adjourned.
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Dr. EpmEe BrowN. Mr. Chairman, before we adjourn, I do have
one request. As to some of the tribal representatives, it was men-
tioned that we would request the committee keep the record open
for 2 weeks to allow for tribes to submit comments.

Mr. SynaR. We will have unanimous consent that the record will
be kept open as well for questions from members who were unable
to be present,

[Whereupon, at 1:50 p.m., the subcommittee adjourned, to recon-
vene subject to the call of the Chair.)
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SECURITY PACIFIC NATIONAL BANK

CONERMMENT SERVICES DAVISION
801 15T STREET HORTHWEST, SUITE 320, WaSHINGTON . [MSTHICT OF COLUMEIA 20005
TELEPH{NME (2071 652 0350 » FACIMILE HUMBER [202) 6820343

WV 8we9
Novenber 7, 1989

Ms. Sandra Harris

staff Director

Environment, Energy, and Natural Resources
Subcommittees of the

committee on Government Operations

U.5. House of Representatives

Rayburn HOB, Room B-371-B-C

Washington, D. C, 20515

Dear Ms. Harris:

To further assist the subcommittee in its important over-
sight responsibilities relative to the management of Indian
trust funds by the Bureau of Indian Affairs {BIA) and the
contract between the BIA and Security Pacific National Bank
{SPNB}, I want to provide the information set forth bhelow
for the hearing record:

The following specific subjects are addressed herein:

1, Performance of SPNB pursuant to the contract,

2, Performance of Computer Data Systems, Inc. {CDSY),
subcontractor to SPNB, relative to government-contracted
aytomated financial accounting systems.

3. Overnight interest earnings credited to trust funds.

4, Benefits of the Financial Trust Services contract.

i) £ N rsuant t

Allegatione have been made of payments to SPNB for non-perform-
ance. In the best of circumstances, these allegations can be
characterized as unfair --.a "Catch 22" situation.

Of Course SPNB can not perform all services contracted for until
the trust fund assets are transfered to SPNB, which cannot occur
until Congress authorizes the transfer. These services comprise
over 80% of the contract revenues, and SPNB is pot receiving

(463)
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payment and cannot receive payment for these services until

the trust fund assets are transferred. It is patently unfair to
describe SPNB as non-performing for services which we are pre-
cluded from implementing by legislation.

The contract contains a monthly fixed fee component for suppert
s which amounts to less than 20% of estimated contract

revenues. These support services have heenh provided, or if

delayed, subject to on-going revisions to meet BIA changes.

Pursuant to the fixed fee component, SPNB and its subcontractor
have completed the foilowing tasks and deliverables:

o Developed and provided presentation materials, and parti-
cipated with BIA in five regional Tribal orientation
meetings devoted to each major service area of the con-
tract. At each session, Tribal input was sought and
given, resulting in the portfolio structure developed
for the program.

o Investment strategy and operational guidelines for
structuring and managing the portfolios. Approved
by the BIA solicitor.

o SBecurities conversion plan submitted and approved.
braft instructions to BIA financial institutions rela-
tive to conversion submitted.

o Securities custodial automated reporting and communica-
tions system {Customer Communications System -~ CCS)
installed in BIA Branch of Investments, Albugquergue,
and training initiated.

o Direct lines installed in BIA Branch of Investments,
Albuguerque, to support customized version of Shaw
Portfolio Management system linkage between Albuquerque
and San Diego, CA., (location of investment advisor}.
This will enable BIA to monitor performance of the
various portfolios.

© Collection and concentration system developed and tested
to support BIA collections in-lieu of BIA using the
U.S. Treasury Lockbox Network pursuant to the RFP.

o Dishursement system (SPNB's proprietary Payment Network)
moditied, programmed and tested. Check formats approved,
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including voucher which will contailn reason for payment
information to recipient, BIA logo and signature digit~
ized, and all locations set up.

o BSecurities accounting system design and specifications
delivered,.

o Final Trust Fund Managment System Design Document
delivered,

o cContlnuing modification and customization of the Trust
Fund Management System software to BIA epacification
ravisions.

o Created, developed and produced materials for all modules
of BIA-sponsored Tribal Cash Planning conference, April,
1969. Presented materials to Tribal cash managers in a
seminar environment, and met individually with Tribes
in conjunction with BIA to assist in planning for alloca-
tion of Tribkbal trust assets to portfolios.

o Delivered firet quarterly newsletter called "Tribal
Trust” for malling by the BIA.

© Delivered draft user manual (subjact to ravision ag
additional revisionas to system by BIA take place).

Wa are in the final steps of delivering the accounting system

for acceptance by the BIA, and are simply awaiting reporting
requirements to be defined by the BIA. These final steps are,

of course, the steps in which all of the modules of the system
"tie together™ and the optimal way for the information to be
displayed to the user in report formats meeting the user require-
ments is accomplished.

In summary, we have wWorked long and hard to get to this point in
kbuilding for the BIA what is in essence a banking institution,
with assets of almost $2 Billion under management, from which
approximately 300,000 accountholders will receive bhoth safety

of money and a high rate of return, with monthly statements
which accurately display kalances and transactions on the
accounts, and account acceesibility from a network of over

100 BIA offices. We are proud of what we have accomplished and
delivered thus far, and are highly confident in our abilities to
provide the services which will ultimately flow to the true bene-
ficlaries of the program -- American Indians and Trikes who have
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entrusted their assets to the BIA.

Performance of Comp teps, Inc., (C ontractor
to SPNB, relative to government-contracted automated financial
toms .,

In devaloping our proposal to the BIA for the Fimancial Trust
Services contract, we recognized that the BIA's needs are hot
like any other Trust rumd, and require unidue approaches and
sclutions from an acceunting system beyond a mere participant
accounting system which might be procured “off-the-shelf".

In teaming with CDSI to provide the services required by the
BIA; SPNB combined its strengths -~ superior investment advisory
services, securities processing and custodial services, cash
concentration and disbursement services -- with CDSI's strengths
-- comprehensive accounting systems, data processing resources
and government ageéncy support experience of over 20 years.

CDsI's Financial System Division, which is supporting this
contract, is in compliance with the requirements of all of its
contracts. The following is a list of government agencies,
contract descriptions, and a contact point for each for the
subcomnittes:

Agency Description Contact
US Dept. of HUD Title I Defaulted Loan Mr. Chris Peterson
Program - Nationwide 202=755-5646
Collection Servicing
Contract
US Dept. of HUD Section 312 Lean Program Mr. Walt Johnson

Cash Management System 202-755-0367

US Dept. of Justice U.S5. Trustees Bankruptcy Ms. Mary Nugent
Fee Collection Servicing 202-724-7290

US Dept. of labor Federal Employee Compen- Mr. Ken Siglin
sation Program -~ Collec- 202-523-8463
tien Servicing

US Dept. of Commerce Financial & Administra- Me. Linda Arter
tive System 202=-377-1126

Public Health sve. Admin. Accounting and Mr. Lloyd Fagyg
Debt. Collection System 301-443=-2990
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US Treasury, Financial Management Mr. Ed Herzig
Bureau of Public System 202~376~4240
Debt
Highar Education student Loan Servicing Mr. J. DiPietro
Services Corp. (NY) Software Installation 518~473~0831
interstate Conf.of Twenty-four Stata Mr, Douyg Gough
Enployment Security Installations of FARS 206~-586-8855
Agencien for Unemployment Agencies

All of the above-referenced clients are operational using CDsSI'e
proprietary financial systems.

Overnight interest earnings,

It was mentioned in the overaight hearings that the contract dcoes
not preclude SPNB from taking interest from overnight investments
for its own use. First, the RFP (which is part of the contract)
prohibits any contractor from self-dealing. This means that we,
as a primary dealer {n U.S. Government securities, are prchibited
from buying securities from cur invantory.

One of the distinquishing elements of our proposal is that
through the use of Pacific Century Advigors as investment advisor
and the wholly separate Security Pacific State Trust Co. (SPS5TC)
as cuatodian, this prohibition is absolutely guaranteed. Pacific
Century Advisor's charter precludes it from buying SPHB inventory
ensuring that it will obtain the best prices for inveatment
instruments from only the largest institutional brokerage firms.

The investment process under the contract imposes strict separa-
tion of duties, an element missing rfrom the current structure

in BIA; i.e,, investment transactions are settled by Security
Pacific state Trust Co. acting on behalf of the BIA as Trustee.
As directed by the BIA, Pacific century Advisors {s responsible
for the performance of the portfolios; i.e,, eneuring that the
best available wmix of securities are maintained within the
varicus portfolios with attention to yield, safety and liguidity
maintenance. Security Pacific sState Trust Co. receives and
delivers securities bought and scld, values the securities in
the portfolios, maintains the income accruals, accounts for
every security in a portfolio, collects the income (including
overnight investment income) and accounts for tha income, and
establishes the market value of each portfolio. Each day,
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Security Pacitic State Trust Co. reports the net cash position
of each portfolio =-- cash available for investment and/or cash
demands on the each portfolio -- and Pacific Century Advisors,
with the concurrence and oversight of BIA, performs the trading
necessary for the porvfolios, with Security Pacific State Trust
Co. settling the trades. Security Pacific State Trust co. main-
tains the portfolio accounts for the Trustee, the BIA. A full
audit trail is produced for all activity within the portfolios,
with end-of~-day reconcilements performed so that trading may
resume the following day. In additicn, Pacific Century Advisors
maintains its own portfelio management system, and ensures that
it reconciles daily to the reconcilement reports provided by
Security Pacific state Trust Co. Both systems are available to
the BIA through terminals connected separately to both Pacific
Century Advisors and Security Pacific State Trust cCo.

Finally, SPNB is compensated with appropriated money from the
U.5. Government. All of the earnings preduced by the portfolios
comprising the trust funds belonyg to the beneficiaries of the
trust funds, whether the earnings are derived from long-term,
intermediate~-term, short-tern, or overnight investments. OCne of
the most important benefits of the contract is that each trans-
agtlon related to the trust funds, whether originated by a BIA

employee or employee of an SPNB-related company, reguires a
neial transactio roducj an i diately jdentifiable
table jtem, tr abl o th saction o or.

nancial Trust Se ce tract.

The Flnancial Trust Services contract will produce both direct
and ancillary benefits to both Tribal and individual participants
in the Trust Funds. We will discuss the direct benefits first,
contrasting the current operations with contracted operations.

me S as;

o Current: BIA Investments Branch invests assets primarily
in Cartificates of Deposit in thrift institu-
tions, many of which will be gsubject to RTC
repudiation of intereat rates. Excess cash
is held at the U.s. Treasury earhing interest,
but receiving the interest earnings from
Treasury has been problematical. The Tribes
have whole or fractional interest in specific
CD's or securities, creating liquidity problems
when & Tribe needs access to funds prior to
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Cantract:

o Current:

Contract:

maturity.

Beneficiaries recelve the benefit of profes-
slional services from ona of the nation's top-
ranked investment advisory firmeg at no cost.
Rather than whole or fractional ownership in
speclific investment instruments, Tribes will
be abla to execute an investment strategy
basged on cash flow requirements by participa-
ting in three portfeolios -- short, intermea-
iate, and long-term portfolios managed in a
mutual~fund style. The CD ewphasis will be
replaced by an emphasis on government securi-
tles, with sufficlent liquidity to meet Tribal
demands maintained through a laddering of
maturities strategy. Performance of the
investment advisor will be wmonitored by the
BIA by measuring performance against industry
indicies.

No geparation of duties from executing invest-—
ments, accounting for investments, collecting
income, protecting investment documents {BIA-
held cD's and notes lack vault protectien).

strict separation of dQuties are enforced. As
directed by the BIA, the investment advisor

is responeible for maintaining the portfelios
with attention to yield performance and
liquidity, for anticipating and responding to
market conditions. Security Pacific State
Trust Co., the custedian, is responsible for
settlement of trades, collecting income, main-
tenance of each security within each port-
folio, portfelio accounting, determining earn-
ings accruals, premium and discount amortiza-
tion, marking the value of the portfolios to
matket, and safekeeping the assets. The
investment advisor reconciles lts records to
the reports issued by the custedlian. Security
Pacirfic State Trust co. provides custodial
services te a broad range of both public and
private institutions who have entrusted the
care of over $150 Billion in assets to the

the company.

31-919 © - 90 - 16
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@ Current:

Contract:

© Current:

Ccontract:

o Currant:

contract:

ca [o] t

© Currant:

No guarterly newsletter on Tribal trust fund
activities.

Quarterly newsletter prepared by SPNB with
participation and oversight of BIA to discuss
trust fund portfolic performance and strate-
gies, market conditions, economic data and
rorecasts directed to Tribal financial
managers. The rirst lasus of "Tribal Trust"
was issued in Ooctobher, 1989.

Availability of funde to a Tribe is depandant
upon the maturity schedule of a specirfic
investment instrument. If a Tribe guessea
the wrong way on cash flow needs, its funds
are tied up.

Funde are available to Tribes same day upon
demand from the Short-Term Portfolio; up to a
celling of $1 million per month per Tribe is
available from the Intermediate-Term portfolic
upon demand; funds are available up to a cap
of $100,000 per wonth per Tribe upon demand
from the Long-Term Portrolio.

Funds are not fully-invested to participants'
benafrit.

Funde are fully invested and earning from tha
day of receipt by SPNB through the clearing
date of a disbursement check.

c a

Collections received by agency offices for
Trust participants are receipted for, a collec-
tion document prepared, and mailed to tha
respective area office for deposit into a
Treasury Gensral Account (TGA) at a lccal
depositary. The day after the deposit, the
local depositary 1s debitad by a concentrator
bank and the funds are transferred by the
concentrator bank to the BIA account in
Treagury's Nain Account at the Federal Resarve
Bank of New York (FRBNY). FRENY notifies

BIA of funds avallable for investment.
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Contract:

ment

Current:

Contract:

onth a

Current:

Contract:

1989

Collections itemm are detailed on an SPNB
deposit slip with a unigue agency office
identifier, and forwarded by the agency
directly to SPNB for deposlt into the Trust
funds.

[+] nis.

Dishursement regquests routed to the U.S.
Treasury can take two weeks for checks to
be lssyed, and reciplents stop earning

on the amount when the disbursement request
is entered.

Emargency wire transfers are available same
day, checks ara igsued and mailed within 24
hours of receipt of disbursement request, and
ACH credits are processed sameday recelved.
Reclpients continue to earn interest on chacks
untlil they clear the banking system.

nts.

Aside from MoneyMax reports from Branch of
Investments to Tribes, non-existent.

Detajiled Monthly Tribal financial statements
displaying balances in each portfolio, earnings
and market value of portfolios, and all trans-
actjone relative to Tribal accounts. In addi-
tion, Tribes may contract separately to have
access via dial-up terminal directly to Trust
Fund Management System to view status of
accounts. Individuals will receive bank-style
monthly statements detailing balance, earnings
and transqptions on thelr account.

Amm&insixm.

<

current:

Contract:

"Inadequate" per "Audit Findings as stated in
Report of Independent Public Accountant.™

A secure, double-entry financial reporting and
accounting system =-- a transaction based system
with integrated account balance and document
balance files. Access to the system requires
an authorized user ID, and each entry requires
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a financial transaction, which creates and pre-

serves a complete audit trail identifying the
individual, location, time and date, and trans-
action. Any change to a financial balance re-
quires a double entry, self-balancing accounting
entry to be recorded. Account balances for each
account on the system are reconciled daily,

and raconciled furthaer to the portfolio halances
of each portfolio as provided by the custodian,
Cagh activity is reconciled daily. Dally earn-
ings accrual, monthly comprehenaive financial
atatements for all Tribes and participants.
comprehansive security control, and enforced
separation of duties,

In our meetings with Tribal financial officials, we have notad a
wide divergence of financial scphistication among Tribal
financial managers. The larger, more financially-eophisticated
Tribes employ investment advisors and look to this contract te
enhance performance in trust assets. Smaller Tribal governments
with limited resources view this contract as an opportunity to
begin cash management planning, learning about financial markets
and how portfolios function, and how to maasure the performance
of an investment adviscr -- the first step to learning how to
pocl cash rescurces, select an investment advisor, and manage
their most important economic asset, cash. We view our role
and this contract as a "lynchpin® in this process toward Tribal
self-determination,

We thank the committee for allowing us to submit the information
herein for the oversight hearing record, and hope that this
information is helpful.
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NOVEMBER 13, 1989

The Honorable Mike Synar

Chajirman,

Environaent, Energy and Natural

Resources Subcommittee of the

Committae oh Govarnsent Operatioh

Houee of Representatives

Rayburn House Office Building, Room B=371=-B-C
Washington, D.C. 20515

RE: INDIAN TRUST FUND
Dear Chairman Synar:

On behalf of the Tulalip Tribes and the Board of Directors I woyuld
like to thank you and the Subcommittes for conducting the hsarings
into the management and conhtracting of the Indian Trust Funds, We
beliave that this is an area that has been overleoked for many
yeare and urgently needs attention to prevent further losses to the
Hation's First Peopla.

As per the Subcommittes's decision, the following attached material
ia submitted for your review and the racerd. Thig attached
material includes Tribal memorandums, BIA reports and information
from other Tribes, We believe that this information on the
original Mellon transaction and Tribal objections is important for
establishing the racord that Tribes were concernad about the
Bureau's approach and that many of our concerns were in fact not
addressed in the Security Pacific contract,

With regard to recommendations to the Subcommittes, we believe that
you should consider the following:

31-919 3‘?'2/
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Determining whether or not the Security Pacific and
Arthur Anderson contracts complied with all Federal
procurement statutes and regulations, including the P.L.
95-507, and the Buy Indian Act. If the procurement
statutes were violated, both contracts should be declared
null and vold,

Recommending to Congress that the IIM accounts management
and record keeping procedures should be separated out
from the other BIA Trust Accounts. We believe that there
is good rational for treating the IIM accounts like a
nation wide mutual fund, where policies, procedures
experience and industry standards are already
established.

The Subcommittee in its deliberations should review the
information and testimony submitted to the Senate Special
Investigative Committee. It is our understanding that
a considerable amount of information was provided to the
committee concerning money management.

The Subcommittee should examine the process of how the
BIA eliminated over a hundred financial ipstitutions and
businesses which resulted in only twe banks submitting
bids on the management of the trust funds.

The Subcommittee should consider recommending a Tribal
option to initiate their own audit of the BIA records
under a &£38 contract. Thus the Tribes would have the
advantage of having their own records and comparing them
to the BIA to determine their true losses,

The BIA should subnit gquarterly progress report to the
Subcommittee onh all outstanding claimy and guestions that
are raised by individuals and tribes.

With regard to IIM funds, the Subcommittee should
determine whether or neot the BIA maintained a practice
of charging expenses against these accounts, without
first nmotifying all interested parties.

If Congress decides to amend to 25 U.S.C. 1I62{a), the
funds should still be kept in "trust" for individual
Indians and Tribes. We believe that this may mean the
creation of a custodial trust relationships between the
Tribes, BIA apd money managers. We believe this was
accompl ished with the Cheyenne trust fupnds with Bear
Stearns.
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MIKE BYNAR LETTER
PAGE THREE (3)

10.

Congress should replace the funds lost by the Tribes and
individual Indians. We believe that the most econcmical
solution would be to just double the amount in each
account in exchange for the dropping of all potential
claims., If this doas not occur, and, the problem turns
out to bae much bigger than it wvas first diagnosed, the
Faderal government will probably bae found liable in
thousands of lav sults vith judgments, attornays fees,
and court costs.

The Subcommittes should ask tribes 1f they vould prafer
reglonalizing the management of the tribal trust funds.
If this 4l4 occur, the trihes would work the BIA to
select the umonsy manager and leverage our economic
posicicns.

We belleve that thess suggestions may just be the tip of the
icebarg of suggestions and complaints that you could receive from
tribes. Accordingly, we urge that the Subcommittea should hold ten
regiconal meetings with the Tribes and IIM account holders.

should vou hava any questions, pleasa feel frae to contact our
Staff Attornsy, Douglas W. Luna, for immedlate assistance.

Thank you agaln for providing us the opportunity to provide

testimony

Sincerely,

to your Subcommittee.

THE TULALIP TRIBES

foids i :
Delores J. Gobin

Financial

DIG/am

-

~ Tk

Manager
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- % United States Department of the Interior

OFFICE OF THE SECRETARY
>/ WASHINGTON, D.C. 20240

Pebruacy 17, 1987

Honotable Edward Thomas

President

Tlingit & Haida Central Council

320 W. Willoughby, Suite 300 Qe Fatrmdmt Comami
Juneau, Alaska 99801 T Foiguiions e

Dear President Thomas:

The U.S. Department of Treasury, on behalf of the Bureau of
Indiap Affairs (BIA)}, selected the Mellon Bank of Pittsburgh
laat Qctober from a competition with other financial
institutions to provide trust fund services for the BIA's 1.7
billion dollar trust fund. Since that time, the BIA, Treasury
and Mellon Bank have been preparing a contract that we believe
strengthens the depository, accounting and investment side of
the trust fund's management. That contract should be signed
soon.

Although reports on the need for improvements in trust fund
management have been public knowledge since 1982, many questions
about this latest move have been raised by tribal leaders,
individual indian account holders and BIA employees. The
enclosed was prepared to answer many of the most commonly asked
questions, T will be carrying it along with me in the coming
weeks and months to hand out as I travel to each area office to
meet Wwith tribes and BIA employees about the trust fund changes.

A8 I have indicated in the epnclosed, your questions and
comments are welcome., I look forward to working with you
on this and other issues,

Sincerely,

s

RossJo} Swimmer
hssistant Secretary - Indian Affaics

Enclosure
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ROSS 0. SWIMMER
MARCH 16, 1987
PAGE TWO OF TWO

Development of & well-defined consultation process 1s long over-
dua, Once agaln, howvever, lt appsars that your office intesnds to
leave tribes out of the initial phases of the process by develop-
ing and publishing a consultation plan without consulting with
tribes in advances. Meetings with tribal laeadership to inform
them of what ls being contemplated and to answer their questlions
and receive thelr euggestions should be conducted Lefore
developing and publiaehing the plan.

We would very much like to know 1f you are willing to utilize
this approach. We stand ready to participate fully 1in these
matters, but only 1f our participation can be meaningful. 1If you
continue to withhold informstion from us that we need to
understand your initiatives and are not interested in our
concerns and suggestions, we will direct our efforts slsewhere.

Pleass provide us with a prompt written response to the concerns
we have ralsed in this letter.

Slncerely, .

. 9/) Y
,%UL/"—‘- N
yal z
ZANE JACKSON
CHAIRMAN

TRIBAL COUNCIL

cc: Donald P. Hodel, Secrstary of Interlor
Senator Daniel K. Incuye
Sanator Mark O. Hatfleld
Senator Bob Packwood
Ssnator Danlel J. Evane
Senator Bill Bradley
Raprassntative Robert F. sSalth
Reprasentative Les AuCoin
Repressntatlve Pater A. DeFazio
Representative sSldney R. Yates
Representative Morris K. Udall
Representative Normam D. Dicks
Chairmen, Tribes in Portland Area
National Congress of American Indians (N.C.A.I.)
Stanley Speaks, Portland Area Director
Bernard Topash, Warm Springs Superintendent
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United States Department of the Interior

TR S S A L T BT R A

AT R |

The Bureau of Indiran Atfairsg

Contract for Trust Fund Services
Answers to Your Questions

The U.5. Department of Treasury. at the request of the Bureau of
Indian Affairs (BIA), iSsued last year a request to its
depository banks for proposals to provide financial trust
services for the BIA. From this competition, on October &,
1986, Treasury selected the Mellon Bank of Pittsburgh. This
selection was the [i1rst step in a new effort to strengthen
management and administration of the BIA's $1.7 billion trust
fund. BIA, Treasury and Mellon Bank will enter into an
agreement for depository, accounting and investment services.
The BIA will retain oversight and authority over the trust fund.

Many qQueéstions about the agreement have been raised by thosge
most a@ffected -- tribal leaders and members, bank officials and
BIA employees. In response to these inquiries, the BIA has
prepared this report to answer many of the commonly asked
questions. If you have another, please contact your tocal BIA
agency or write BIA headquarters in Washingten, D.C. The
address is: Bureau of [ndian Affairs. Trust Fund Inquities. Room
4140, 18th & "C" Streets NW. Washington, D.C, 20240.

1. Whaet will the contract accomplish?

The contract will provide the Bureau with depository,
accounting and investment services.

2. What benefits will be derived from this contrace?

Many 0of the benefits from the contract will be in the form
of accouhting and quicker investment of trust collectione.
BIA employees will have a direct access to information
about collections, deposite, investments and earnings by
account on a daily basis, thus enabling them to tetter
serve tribes and individual Indians. BIA will be working
with modern depository, accounting and telecommunications
systems made available by the contract bank.

Tribes and individual Indians also will benefit from
immediate access to accoeunt information and improved
reporting both in terms of quality and timeliness.
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Why haven't these improvements been made before?

Thetre have heen sevelal evaluations of the Bureau's trust
funds mapagement programs ovel the past several yvears.
However, it took time Lo develop a request for 1nformatiun
to financial tpstitutions and &valuate their Cesponses
before 1t rould be determined that i1mprovements could bect
be made Dy private sector - - Cohtractor -- help.

Additional time was reguired to prepare a formal reguest
for proposals (RPP), evaluate the proposale which were
received, visit the banks which made the proposals, and
determine which would be best prepared to perform this work
for the Bureau.

Doeg this mean that Bureau employees have been doing a poor
jeb in manaqing trival and Indian funds?

No. Evaluations of the Bureau trust funds management
program have polnted out that the Bureau did anh excellent
job of investing funds and getting & high rate of rceturn.
Where the Bureayu did not perfform well was in the
collection, accounting and reporting areas. PFurthermore,
evalUations pointed out that even greater ceturns could be
realized if some collections were speeded up -- those which
wer#h't being immediately deposited or wired to federal
depositaries. The faster concentration of collections will
ehable increased investment Ceturhs on trust fuhds.

Why doesn‘t the Bureau just make these improvements
internaily using its own employees; Wwhy 1S 8 contract with
a bank necessary?

The private sector has invested many millions of dollars in
developing the accounting and record keeping systems that
are avallable t0 customers like Lhe Bureasu. The BIA does
not consider it prudent to invest scarce resources to
develop systems that already exist. Under the contract.
the Bureau will share in the benefits Mellon offers through
its existing sygtems.

How long will this contract last?

The coOntract will be for a three year term with an option
to renew for two additional years.

What happens If the bank does not perform satisfactorlily?
Pecrformance criteria will be specified in the contract. If

the criteria is not met, the contract €an be terminated,
just as with any c¢ther contract,
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But if the Bureau is no longer performing certain fyncrions
itgelft, wouldn't it be very difficult to terminate the

tglationship?

Under the proposed contract terms, the Bureauw will be
adequately protected. [If termindtion 1s necessafy, other
finencial institutions are avallable to provide services
under a succesgsgol Ccontract.

How long has Mellon been in business? lsn‘t it jJust a
Penngylvan:a bank?

The Mellon Bank was founded in 1869. [t is the twelfth
largest in the Nation. !ts trust department is the third
largest in the Nation. It does businegs in all S0 states.

How mucn will the contract cost?

Contemplated costs total approximately 54 million the first
full year of operations.

Where will the funds for this contract come from?

The Bureau’'s costs are paid from tunds appropristed by
Congress to the Bureau for financial trust services. The
Treasury co8ts are paid through compensating balances,
which are tnterest-free uses of Treasury cash balances.
These are not tribdl cash balances.

Wil! tribes and individual Indians have to pay service
charges?

Abgolutely not. The Buredu and Treasury will pay all coste.

What about the Bureau's trust responsibility? Will tne
Buresu be giving it away to a bank?

No. The bank will only serve as a financial agent for the
Bureauy -- O ageist Lhe Bureavu in carrying out its trust
responeibilities. We believe the contract will strengthen
that responeibility.

What protection will be given to tribal and individual
Indian funds?

The same protections through statutory tequirements would
continve to exist. All investments will be made in
compliance with guidelines issued by the Assistant
Secretary for Indian Affairs. Mellon will submit routine
reperts showing its performance. Mellon will execute
investment transactions as directed by the Bureau in tLhe
same kinds of invesiments currently avallable. Thesge
investments are made in very secure governmental securities

b
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and 1nstruments fully insured bY the Federal Savings and
Loan Insurance Corporation (F3LIC) or the FPedersal Deposit
insurance Corporation (FLIC) or by bank collateral.

Will Mellon release itnformation about specific¢ accounts to
~reditors or others?

No,. a bank 185 restricted, DY the laws governing banks. from
releasing financial data.

Will these funds Dbe subject 1o more Laxes?

There will be no change in the liability for taxes as a
resvlt of the contract. Those funds subject to taxes now
will remain so; those funds not sub)ect to taxes will
remain soO.

Why 15 Treasury involved?

Treasury 1s responsible for cash management throughout the
Government, Treasury has worked «with the Bureau for some
time t0 assi6t the Bureau in improving its cash management
activities and, 45 a result, earnings have improved. The
Buréau is required by law tée deposit trust funds 1nto the
Treadsury accoufts established for tribes and ihdividuals.
The Bureau alse is required by law to use the cash
collection mechanisms prescribed by Treasury.

How much does the Bureau curcrently budget for trust funds
activities:

In FY 1987, the Bulteau estimates it will take 205 man-years
ahd about $5.7 million to ¢Oonduct the various trust fuhds
activities: revenue c¢llection and handlihg; trust funds
accounting and investment: and all necessary support
services, Additiaonally., many non-financial program staff
devote significant portions of their time to handling and
accouhting for trust collections due to the lack of modern
data systems. The use of the modern Mellon systems will
enable non-finhancial program staff members to return their
effores to program duties.

With a contract, wouldn‘'t many employees lose their jobs?

It is unlinely that many employees will be terminated from
Bureau employment. FPFirst of all, it will require nearly
two years to implement the contract nationhwide during which
time mapy new jobs wil! become available within the Bureaw,
and invense efforts will be made to ensure that employees
currently responsible for cash handling will be given an
opportunity to work 1n these positions. Also, there will
be a need for (1M clerk employees in eath Agency even with
the contract. Furthermore. the Bureay will need staft to
monitor the ¢ontract. Finally, employees now doing
[IM/cash collection work can hwe shitted to IRMS and redlty

q.
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work for which there are great staffing requirements. In
other wordg, while fewer Bureav employees will be required
speciftically for financial trust activities under the
copntract, other activities will require additionai

employees.

Why wereh‘t the tribes informed about BIA contract
activities in advance?

There has been a great deal of notice provided about the
nesd for improvements and of the Bureau's intention to
coptract. The Seneéral Accovnting Office and the Inspector
General of the Department of the lnterior pointed out the
need for improvements in the trust funds managenent program
in 1982 and 1983, respectively. Price-Waternouse made many
recommendations (oL lmprovements in 1984. In 19685, a
request for information was published in the Commerce
Buginess Dajjy. tne American Banker and the Wall Street
Joyrnal seeking information about asgistdnce available from
the private gsector. On April 26, 1985, & letter wae sent
to all tribae)l leaders which described the Bureau‘'s actions
to improve its mansegement of the trust funds.

on April 3, 1986, and May 21, 1986, letters were sent to
all tribal leaders about the Bureau's plans to contract for
private sector assistance in the tryst funde management
program. On April 29, 1986. a notice of polic¢y decision
was published in the Pederal Register. ©On June 18, 1986. a
presentation was made by Bureaw and Treasury officials at
the National Congress of American Indians meeting in
Albuquerque. Finally, on September 23, the Senate Select
Committee on Indian Affairs held an oversight hearing on
the Bureay's plans. Then, on October &, 1986, & press
rejease was issyed by the Bureav and Treasury concerning
the selection of Mellon Bank.

Why hasn't there been any recent information about the
contracte?

Mellon was identifled on October 6. Since that time,
Bureau, Treasury and Mellon employees have been working to
finalize contract terms. On Januwary 7., 1987, the Assistant
SecCretary sent a letter to all tribal leaders describing
the progress made since October and upcoming activities.
Communications will be continyed and enhanced.

When will the Bureau start contract operations in my area?
Full implementation will take up to two Years.

Right now, contract implementation procedures are beling
developed. The procedures wiil undergo acceptapnce testing
before full service begins. Meanwhile, BIA operations will
continue until it is clear that the reguired systems are in
place and will work etfectively. Contract services will
begin in the Billings Area. Decisions ag to which Areas

i3
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should be copverted Lo coftract operations next wil) be
made on the bagls of which Areas have the [ntegrited

Records Management System (iRMS5) in place.

Why was the Pillings Area Otfice chosen as the tirst test
sLte?

Birllings operates all Bureau tLrust programs - - forestry,
1rriqation, range, agriculture, o1l and qas., sinerals, and
so torth. It has an eftective data system center (IMC)

which will be Necessary to interface with the bank's
compul er systems.

How Will the bank know what Jceounts to pay?

The bank's computers will be linked to the Bureau's IRMS
system which wiil provide the bank with ownership (land and
leage). account and payment information.

what happens if an Area has an ineffective [RMS programs?

That Area will not go to contract operations until ics IRMS
program is working effectively. BIA plang to remedy the
IRMS deficiencies in each Area before contract services
begin.

How will you Know if IRMS data is accyrate?

Data integrity sampling will be done pationwide,
Furthermore, cross checking of Key program data such as
land and lease ownership will be done prior to contract
conversion.

The Pureay hase just completed several efforts to implement
computerized operations at Agency offices. Does this mean
that we have to get new terminals and start all over againz

No. The bank will use existing data files. The terminals
now in place c¢an be used to qQuery account information
resident at the bank. The work environment will not change
undet the contract.

How will acdcount holders get any better information?

AS & regult of computer linkages with the bank. Agency
staff will have ditrect, access to account information.

What protection will there be s0 that account information
is not given out to the wrohg party?

The number of Agency staff who Can access computerized
information is strictly limited: unique entry codes will be
used. Tests will bPe randomly performed Lo ensure the
integrity of security.
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How will Bureau employees leacn how to operate under the
new system?

One of the major teatures of the Contract is ULhe i1nclusiun
of a training requirement. The bank will be responstble
for providing Lra;ninqland training materials. As
implementation occurs 1n one Area, staff from the next Area
Wwill beqgin training.

Currently. tribes teceive monthly reports on their accounts
and individyals receive repGrfls every six months. Do you
anticipate any Fange?

Reports will be provided on a monthly basis to tribes and
individuals. Information will be available on a current
bagis through the Aqency office for both tribal and
individual accounts. Additionally, efforts arfe underway to
improve the quality cf reporting. There have been DUmMEIOUE
complaines that reports afe to¢ hard to read and
understand. Major improvements can be made in this area as
well.

Will we sti})l receive government checks?

No. Checks will be issued from the bank.

How long will it take to issue a c¢check?

Checks will be issued upon demand on the day the Bureau
reqQuests issuance. Electronic transfefs may be made as
requested and authorized by the agency superintendent in
emergency and other situvations.

Will I have difficulty cashing a non-government check?
Local banks and businesees will be informed about the
contTact in an effort to ensure their willingness to handle
another bank*'s checks. Additional)l stepE are also being
congidered to ensure that checks will be converted
immediately to cash.

What about assignmeéents of income?

Assignmente will be no differcnt as a resgult of the
contract. 4

wnat would be the frequency <. rayments under the contract?
Frequency will not change.
Who will develop bills for toi:'cLtion?

The Bureau will continue tu : - re bills For collection.

tl
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V8. Wi1ll peneities for lace paywents Or non-payments continue?

Yes. A few Areas now enforce these penalties, but they are
pot umformly impased throughout the Buregu. Penalties
will be systematized as a result of conversilon to contract
operations .

9 Right noW lhere are substantial variations ih prograk
operations from one Area to J4nother. Will thege variations
continue?

For the most part, no. One of the benefits from the
contract will be *standardization within the Bureau. OF
course, 1f there 15 a program 4ctivity unique to a certain
Area. that will be accommodated.

40. How Wlll investment input be recejved from tribes?
Procedures are being developed for receipt and review of
investment directions from tribes, A small investments
gtaff will continue to operate in Albuquerque to inform the
bank about cagh requirements of tribes.

41. Who wiil authorize payments (rom a bank?

There will be no change from the current procedure, the
Agency Superintendent will continue to authorize payments.

42. What will happen if & check is stolen?

The curfent procedures would apply under the proposed
contract,

431, Could adwmifistrative fees be handled under the contract?

Yes.

44. 1 keep hearing abour two banks -- Mellon of Pittsburgh,
Pennsylvania and RepublicBank of Dallas, Texas . Are both
invelved?

Republic Bank will be the Treasury lockbex for the BIA.
1ts location, based on & mai)l study., offers the fagtest
concehtration of trust income. Mellon Bank will receive
collection data from Republic and provide depository,
investment and aceounting services,

15. wWhen a contract is implemented in wmy Area, whom can [ call
it 1 have a question?

Your Agehcy stoff will be prepared to answel questions.

Additionally, the bank will provide prowvide toll free
numbers to provide informalion.

31-919 0 - 90 - 17
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What is the cCurcent time frame for execution of the
coptract?

We sxpect to execute the contract in February 1967.

Where wWill those who lease land froa Indiané or tribes send
their payments?

The payor of leases will receive directions on where tg
Bake payments.

Will the wey ! rece#ive oil and ges royalties through the
Nineral Managemeht Service Change?

No .
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EXPRESS MAIL
RETURN RECEIPT REQUESTED

Hon. Ross 0. Swinmer
Assiastant Secretary
Bureau of Indian Affairs
Department of Interior
leth & © Straets NW
Washington, DC 20243

Re:

Mellon Bank Transaction

Dear Mr. Sscretalty:

So there is no misunderatanding, I want to confirm the
agsurances made by you at the meating with Portland Area
tribal leaders and others at the Cosmopolitan Motor Hotel in
Pcrtlapnd, Oregon, on February 12, 1987, coneerning the Mal~
lon Bank trancection. If my understanding is not corrsct, I
would appreciatae it if you would immediately notify ma and
all recipients of this latter.

You agreed to ifmmediately sen? to me copies of tha follouwing

documents:

1. the draft contract between Mallon Bank and Treasury
and/or Intarior;

2. the dratt memorandum of agreament beéetween Treasury and
Interior;

3. a copy of Mellon Bank's investmant parfornance record
tor similar types of investments for a full business
cyelay

4. any and all $olicitor's opinions relating to transfer
of management, administration, accounting and/or
investmant of trust funds; and

s. any other written documents that exlst at this tine

which &et forth the substanca of this transaction.



Ross 0. Swinmer
Fabruyary 13, 1987
Page 2

Re: Mellon Bank Transaction

You furthar agrsed that the Warm Springs Tribes wWwould have a
reasonable time after receiving these documents to submit
any further gquestions we may have concerning this transfer.

You also promised that the contract with Mellon Bank would
not be eaxecuted wuntil after we have received a written
responss to the guestions we submit as well as a written
rasponss to the quastions contained in our previcus letter
to Secretary of Interior Deonald P. Hodel of January 20,
1987.

I look forward to rescaiving this material from you as soon
as possible and to your response to our guestions.

Thank you very much.

cc: Senator Mark Hatfield
Senator Bob Peckwood
Congressman Bob Smith
Congrassman Las Aucoin
Congrassaan Peter DeFazio
All Tribal Chairmen, Portland Araa
S5tanley Speakes, Portland Area Director
Warm Springs Agency Supsrintendent Bernard Topash
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. Y_Jﬁi{,\!\ REMARKS to AFFILIATED TRIBES
h

OF NORTHWEST INDIANS
WINTER CONFERENCE

o January 26 - 30, 1987
GOOD MORNING, I AM PLEASED TO ADDRESS THE WINTER CONFERENCE OF THE AFFILIATED
TRIBES OF NORTHUéST INDTANS. Firstly, I would like ¢to alddre's the
“Initiatives” recently introduced by Assistant Secretary Swimmer. Following
this discussion, I sghall address other areaz of concern that each of you
probably sharel such ap Social Services, including the Indian Child Welfare
Act, and the Omnibus Drug Abuse Act; the 1988 Budget; Trust Funds Management;
Indirect Costs; An& Economic Development. These latter items are alse

included in a number of propesed initiatives at the Central Office level.
BUREAU OF INDIAN AFFAIRS, 1988 Budget Initiatives:

On  January 9, 1987, Axsistant Secretary Swimmer announced five basic
“initiatives" affecting the Bureau and Tribes operating budget. The following
is a summary of thase recent develapments: Overall Budget, Indian Education
(covered by Van Peters), Self~Assistance, Tribal Government Assistance, Equity

Funding, and Improving Trusteeship.

Mr. Swimmer has stated that "These new initiatives are not budget driven, but
we are introducing them in the budget process so that we will have the
remainder of the current fiscal year to think about them and formulate them

into final poliey after input from the tribes and from Congress'.
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BUDGET

We understand that the detailed Budget Justifications fer FY 1988, known ax
the "“Green Book”, just went to the printerz last Friday and will be majiled

directly to tribes and agencies, probably next week.

THE FY 1988 BUDGET REQUEST I'OR THE MAIN OPERATING ACCOUNT, OPERATION OF INDIAN
PROGRAMS, TOTALS $910.2 MILLION, ABOUT $I1 MILLION LESS THAN THE CURRENT 1987
ESTIMATE OR AN APPROXIMATE 1 PERCENT REDUCTION. The major program initiatives
are Included in this account and all programmatic Increases and decressez are

made from the 1988 base budget.

The FY B8 budget estimate for BIA is $1.44 billion, a decrease of $46.0

willion compared to the 1987 appropriation of $1.490 billion.

Permanent appropriations and trust funds are estimated to be $459.0 mfllion in

1988, an increase of $48.0 million from the current 1987 level.

Other increases in the operating programs include $2.2 million for the
Bureau's mapagement of tribal trust funds and $2.4 million to improve the

quality of contract, grant, and perconnel functions in the Bureau.
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Also included in the 1988 budget is a NEW ACCOUNT -- MISCELLANEOUS PAYMEMTS 1O
INDIANS for $13.6 million., This includes a $10.7 million payment to the
Tohone 0°Odham Nation (Gila Bend Indian Reservation) snd $2.9 million to cover
the administrative requirements of the White Earth Land Settlewent Act and the

0ld Age Assistance Claims Act, and initial payments of claims under the latter.

The major decreases proposed include deleting $7.6 million which was included
in 1987 for one-time training and curriculums development costs associated

uithldrus abuse prevention. The 1988 budget also proposes a reduction of %7.5

million in direct funding for the timber sales program of which $5 -illion_is
to be offset by the Bureau's use of fees currently collected on sales, and a
$3.2 million decrease in postponable Foreat Development work. Also, a
reduction of $6.9 million is proposed in funding operation and maintenance of
existing facilities, based on anticipated demolitiom of unused buildings and

’ better utilization of existing facilities.

-- Conkistent with the Adminigtration's policey to reduce spending in order to
meet the FY B8 deficit target zet forth in the Deficit Reduction Act, a
proposal to reseind 1987 appropriations for construction in the amount of
$22.8 willion i inch:;ded. FY 1988 outlays of $11.4 million will be saved if
this proposal 1ie¢ enacted. The proposal would rescind $7.5 willion
appropriated to construct Juvenile Detention Centers under the Omnibus Drug
Supplemental Appropriations Act of 1987. The proposed reciszion would also

reduce by 3 6.3 wmillion the amount appropriated to rehabilitate existing
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housing rather than constructing new housing. The proposal would also rescind
$9.0 million sppropriated for irrigation construction for the Navsjo Indisn
Irrigation Project, the Gils River Farms/Sacston Ranch lrrigation Project and

the Fort McDowell Irrigation Rehabilitation Project.

The construction budget totals $57.9 willion for 1988, a decrease of %$30.7
million Erom last year. Funas in the amount of $32.4 million will be used to
build one new eschool and to improve or repair existing schocl:. Also, $17.3
million will be used for housing, eophasizing rehabilitation. Additionally,
$6.2 million will be used for repairing hazardous dams and financing other
costs related to irrigation construction. The Administration is proposing a
reauthorization of [unding available from Highway Trust Fund for Indian road
projects. Under the proposed reauthorization, $75 million would be available

for reservation road projects in FY 8B.
INDIRECT COSTS

FY 1988 also proposea the estahlishment of a flat administrative fee to cover
indirect costs associated with tribal contracting wunder the Indian
Self-Determination Act' (P.L. 93-638). The fee ix proposed to provide a wore
equitable distribution of funding for tribal overhead costs of operating

programs. For smaller tribes, additional support will be available.
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Tribes and other groups have expressed concern about the method by which the
Bureau establishes funding for each tribe. Numerous recommendations call for
more “eguity” in allocations. Based on these concerns, the Bureau has
requested $700,000 to conduct a special study identifying criteria and methods

for determining egquity in the allocation of BIA funding to tribal governments

VT Fias Taoelvemed)

During this [iscal year the Bureau will &also initiate a rescurces

in FY 198&.

allocation/effectiveness study which will provide an assessment of available
resoutces and a productivity analysis of on-going programs on each reservation
4s & means of determining how equitably available Federal funding is currently

allocated.

SELF-ASSISTANCE

In 1988 the Bureau proposes to implement a self-assistance program that will
enable Indian individuals who receive welfare assistance to achieve Bustained
and meaningful work and skill deveiopment. This initiative relies heavily
upen the concept of Eelf-help, in which local residents work in their own
communities on projects like building waterlines, housing and other needs.
The short-term goal of this proposal is.to move general assistance recipients
from wunproductive Lo productive roles. The long~term goal is to move

recipients from welfare rolls to nonsubsidized payrolls.
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-~ The plan proposea coordinating 3 BIA programs: Genersl Assistance,
Employoent Assistance, and the Housing lapro\!‘e'-ent Program. By coordinating
these efforts, the self-sssistance programy}:prm a workforce in Indisn
Country. 1t should b» pnoted that the General Assistsnce program supports

singie adults, childless couples, snd families with Dependent Children programa—

ou which GA payment levels are based. (dvﬁ'?m «.dng 7 i rcl)
mﬁ Sie.d

(‘V;-c

TRI1BAL GOVERNMENT ASSI1STANCE

A TOTAL OF $6.3 MILLION WILL BE AVAILABLE, WHICH 15 A #4.0 MILLION INCAEASE

OVER THE SMALL TRIBES PROGRAM FUNDED 1IN FY 1987,

The Bureau proposes to estahlish Tribal Government Assistance, a program which
will award revenue sharing grants to small tribes with populstions between 150
" and £,500, These grants will enable tribal governments to maintain bssic
management functions. This program will also provide speclallseii technical
assistance to any tribe whose shility to govern is threatened by indehtedness
and other financisl wmanagement problems. This program uil! replace, but
strengthen the “Smell Tribes lnlti-tivc".. The Bureau has requeated $6.8
millien to e.rmhle tribal governments to perform their administrative

responsihil ities,
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IMPROVING TRUSTEESHI®

In an effort to raise the quality and standard of trust responsibiiity, the
BIA in 1988 proposes internal modernization of trust programs and systems and
acquire private geckor services that enbhance the Bureau’s trustee

capabilities. To accomplish this, the BIA proposes 3 additional initiatives:

-~ AGRICULTURAL TECHNICAL ASSISTANCE CENTERS - Private sector contractors will
offer technical assistance to tribes and individual Indlane in the extenslon

areas of agribusiness, soll conversation sand range management.

-- FORESTRY MARKETING ASSISTANCE - To maximize profite and better manage
forest assets, the BLA will offer quality -technical assistance from the

private sector to improve marketing and zales incomes.

—- ENERGCY AND MINERAL DEVELOPMENT OPPORTUNITIES - The Bureau will emphasize
offering contracts for energy and mineral development directly to tribes.
This will allow tribes to determine what opportunities exist and which ones to

pursue .

/[t aust j-u PRI AV TC0 e
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The Congressional Hearing Schedule is:

FEB &
1¢:00

FEB 9
9:45

MAR 4-5
MAR 30-31

APR 2

Senate Indian Affmirs Committee (Inouye)
FY 88 budget for BIA and [HS
Witness: Asst Secy and Deputies

House Interior and Insular Affairs Committee (Udall)
Witness: Asst Secy and Deputies

House Interior Appropriations Subcommittee (Yates)
Witnegs: Non-Federal
Witness: Asst Secy and Deputies

Senate Interior Appropriations Subcommittee
Witness: Asst Secy and Deputies
Non-Federal unscheduled
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Tri6a! TrestRez

MEMCRANDUM

CLARENCE HATCH, EXECUTIVE DIRECTOR

RAYMOND FRYBERG, VICE-CHAIRMAN - BOARD OF DIRECTORS
ROY HATCH, BOARD OF DIRECTORS

DOUGLAS W. LUNA, STAFF ATTORNEY LlZ—

FEBRUARY 24, 1987

BIA MEETING

On February 12, 1987, Raymond Fryberg, Roy Hatch and I attended a
BIA meeting in Portland, Oregon. The meeting was chaired by BIA
under Secratary, Swimmar. The purpese of the meeting was to

discuss

the transfer of Indian %trust funds %to Mellon Bank.

Attached are questions and answers that occurred during the
meating and the hapdout tha: we received as well as a newsletter
that I received today.
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packgreund on the Mellon Transfer - Swimmer

1.

GAC report, BIA accounting and collection procedures

were found lacking.

a., 1986 - agencies have not accomplished
reconciliations; sending out statements of accounts,
intarest computaticon arrors.

IG Repert - recommended separats tribal trust department

contracting out was mentioned as a possible sclution,

1985 - Requests for information sent ocut the trust

responsibilities,

President's Commission looked at contracting out.

Qutside acuounzing firm found problems in reconciling all

accounts. IRMS must be brought on-line, and then be

turned over.

April 1986, RFP purpcse to provide BIA several objectives

including: lock box, investment, etc. Latters sent to

all tribal leadsvs.

a. Saptember 23, 1986, - Select Committee hearing,
approved RFP.

BIA and Treasury selected Mellon. Contract has not been

signed, previous report in error.

He looked at doing this in~-house. It would have been

costly and duplicative of hardwars and software already

avaiiablae.

Treasury - Faith MacRay - Fipancial Management Services.

.

Established tc assist agencles {n money management,

aspacially collections., In 1986, RFP sent out, selected

6 lock box banka.

a. <(riteria developed by BIA, Treasury will sign alseo
the contact, moniter etc. but primary role is
collection.

Paul McKinne, Mellon Investment Services,

1.

Mellon is 12th largest bank {n the pation, Jrd largest

trust department which manages bhillion in trust assets.

No Indian trust funds will be used to purchase Mellon

stock.

Services to be provided to the different funds.

a. Intermediate Fupd - First 10 million or any tribal
funds will be invested in the Mutual Fund.

b, Compogite ¥ynd - 310 year maximum certificates.
for Tribes that have more than $10 million in trust
funds, Contributed fund 100% short-term, estimata S
1/2% return.

c. AK Wative Escrow Fynd - short-term fund
with 1 year notas.

d. Cooperative Fund - 30 year composite tund,

e. Irriqation Fund - short-term intermadiate fund.

f. W aiec = short-term intermediate fund.

Peliaves the short term intermediate fund can earn 6%
using government securities.
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Quastions:

1.

1o.
11.

12.

13.

warm Springs ~ For every tribal account, the first $190
million will be deposited to the Intermediate fund dus
to pooling coverage by Federal insurance. The 24 tribes
with mors than 20 =millien, will their Funds go in to the
composite fund? YES.
Will you use an investaent firm to purchase our
sacurities? YES, prohibited by law from being our own
purchasars.
Can the tribes submit to Mellon their own investment
policy on how their interpedizte funds will be invested?
NO. All funds are going into mutual funds.
Why a separate Alaska Native Fund?
ANSCA.
Is Mellon Bank familiar with the treaty trust obligations
2% USCA 162(a) which only authorizes these investments?
Yeas. New regulations have not been established.
Umatilla tribe: What about other judgement funds, will
they ba kept ssaparate? Judgement funds will be accounted
for separataly, just like they ars now. Hhat assets are
the bank to cover tha excess? Insurance.
Ars these naw mutual funds?
YES, Only Indian funds. Each fund has a short-term
reassrve, valuad on a daily basis, i

-

Tribas that use intearest, how do you advise on expected

on income earnings?

Will issue monthly status reports.

Wire transfer procedure?

During interim basis - goes from Mellon back to BIA, then

Wire transfar., When lock box sat up, it will go from

Mellon to tribe., IRMS has to be loaded into system by

the BIA.

Would Wastern tribes have access to Mellon systam?

YES, systam will be in constant oparations.

Will the $1.7 billion dollars be leveraged on bahalf

of the tribes? '

YES, Mellon's services. NO, 25 USCA 162, no leverags.

Ken Smith, Warm Springs: Can the collecting and

accounting be contracted out and leave investing with

BIA? NoO.

How about a regional approach?

No. Both due to the objectives of 25 USCA 162(a) "trust

funds” have to be invested in 100% safe, secure funds.

This also prevents leveraging.

a. Swimmer, you need an Act of Congress to ihvest the
funds whars you want.

How long can the tribe request BIA to invest?

John Vail, money investment program is requeasting quotes.

Money can be investad in 30 days or longer. On February

17, 1987, BIA will place orders.
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Pat Davin - Mellon operations

1.
2.

Phase I - Transfer of Mellon's - would take 18 months to

transfar all funds.

Account information

a. Daily accounting

b. Monthly earnings invested

c. Individual tribal earnings reported to BIA activity
account codes (4 digit) will remain the sane.

Withdrawal

a. Tribe notify BIA Albg. forward posted against
individual actg. subsequent adjustment wired to BIA,
then to the tribe. After transition will then be
able to wire directly to a bank.

b. It accounting closing out calculations will be made.

€. How much notice do you need to withdraw? It was
planned that on the composite account it could only
occur ence s month, unless exceptional circumstances.

Quastions to the Panel,

1.

2.
3.

What about financial planning? The system is supposae to
assist this.
Albg. BIA will have impedjate access.
Warm Springs to Swimmer, Are You (Swimmer) going to
implemant this proposal?
*Just as quickly as I can.®
When? "We were in the program when RFP accapted...”
We can't individualize our program. HNo date on signing
contract legal reviews must be ccmplated.
Question to Swimmer: How long is this process?
We are planning to go forward with contract. *“I will
have meatings for a month. Cut off now, contract is
going forward regardless of when the questicons will be
answerad."
Ross responded to transfer question. There are 2 ways to
transter. Transter the known balance, reconcile later or
reconcile and transter with daily reconciliation. The
overnight reconciliation will be completed this week.
Reconcile all tribal accounts by June 30th.

[ 1 > ] i -1

Ross admitted there may be a problem on reconciling the
overnight accounts.

What's the criteria that will ba used to rate Mellon
Bank's performance? RFP Agreement.

How do other firms rate Mellon? MNot answared.

May 1985 BIA Scliciter opinign, question on authority was
was answered.
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11.
1z.

17,

14.

15.
16.

17.

is.

19.

20,
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Is this a procurement contract? Treasury is lcoking at
this. BIA - this is a depousitery centract with lock box
facilities. MOU between Treasury and BIA and payment,
since this was open competition with existing leck box
banks, this meets procurement law.

25 USC 413, Question on fees: Will this be applied to

trust funds? It has never been discussed,

Is this a U,S, Trust okligation?

Yes, and there is no affect on the budget.

¢riteria on salecting Mellon?

6 lock box banks rating 60% technical and 40% costs. The

other 5 did net have all of the internal technical. S

perscn evaluation team: 3 BIA and 2 Treasury.

Ross Swimmer comments:

a. How feasihle is it to have a nationwide meeting with
the BIA and tribal chairman? His belief is that it
would be helpful for the budget process. Example, he
is working on the 198¢% budget, and he would 1iXe
written copments on his jnjitjatives welfare reform
etc.

Wire transfer to the BIA will continue.

Warm Springs requested that contract not be signed at

least 5 days while gquastions bheing addressad.

s_ther variane loas et oosit and
1tk 2

Yes, there's a variance.

He would like a task force on the initiatives, and the

ferm or format that consultation sheuld occur including

local teams

How will debt collection of delinquent rents? This will

be rasolved.

Forestzy

a., Are you contracting out forestry?

It is an opinion. HNo formal RFP. Has asked trust
departmrent to put together document on whether or
not it can bhe done.

b. Fees would be increased.

c. %7 1/2 million budget reduction in total forestry
budget returned to tribes,

d. Proposed budget 43.3 million with $7 1/2 million
timber sales 55 million administrative.

BIA set-up marketing office in Washington.

e. Stan Speakes, Trust responsibilities limited to
insect control and fire suppression is a rumor.
Swimmer would like 10-20 forestry tribes to look
at budget and program and come Up with a new
program.

f. Change on 25 CFR on the indirect, the tribes would
like to be invelved in forming the initiative task
force. Ron Allen, Chairman of a local affiliated
task force on getting report to Swimmer. Swyimmer

j ndirect i
d_for indirect differen
activities,
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MEMORANDUM

TO: CHRISTINA W. HENRY, ACTING EXECUTIVE CIRECTOR
DELORES J. GOBIN, FINANCIAL MANAGER

FM: DOUGLAS W. LUNA, STAFF ATTORNEY On/2 -
sU: MELLON BANK MANAGEMENT OF TRIBAL INDIAN FUND

DT: 21 JANUARY 1987

As per instructions, I attended the January 14, 1987, BIA
information meeting in Portland, Oregon, on the Financial Trust
Management Agreement with Mellon Bank, The following is a repert
on the information that Richard Whitesell, Billings BIA Area
Director provided us, and, my analysis regarding this situation.

INTRODUCTION

Since 1982, the Federal Government conducted various studies and
made recommendations concerning the BIA's management of the
eatimatad $1.7 billion dollars Indian trust fund. In response to
these studies, the BIA sent out Request For Proposals to manage
the individual and tribal funds. The Mellon bank was salected to
manage these funds. Attached is the BIA's report to the tribal
chairman.

IRIBAL IRVESTMENTS

The majority of the prasentation and the questions concerned the
handling of the tribal investments. We waere informed that for
the past several months that as tha securities matured, the BIA
purchased short term notes that mature on January 31, 1986. On
Fabruary 1, 1987, the BIA plans to transfer $400,000,000.00 in
tribal trust funds to the Mellon Bank.

When the tribal representatives were informed that the BIA
purchased short term securities and were planning to transfer the
tribal trust funds, several questions were raised by the tribal
repregsentatives including myself. These quastions and cancerns,
followed by the answars were:

1. Could the tribes recover the lost interest
diffarence betwaen the value of the on long
term and short notes? HNo.

2. Has the Memorandum of Agreenment between the
BIA, Treasury and Mellon Bank been signed?
No, The delay is due to a gquestion raised by
the U.S. Solicitor General for the U.5. Depart-
ment of the Treasury.
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MELLON BANK MEMORANDUM -2= JANUARY 21, 1987

3.

4,

lo,

1.

1z.

13.

14.

How will this money ha invested? The funds might
ba invegted as a separate mutual fund.

How will the funds be collateralized? Don't know.

Wnat is the legal authority for the BIA transfar to
of trust funds to Mallon bank? 2% U.S5.C. l62(a)},
and Section 26%, Title l2, U.s.C,

What is the policy guiding the Mellon bank in its
investments? This should be covered by the
Memorandum Of Agreement.

Can a Trive pull its money out trust and re-deposit
it later inte trust? No, it would be a voluntary
depoait and not “trust funds."

How much money will the fund earn under Mellon?
No answer,

How will the interest earned by this fund be credited
to the Tribas? HNo answer.

Can the Tribes obtain a €38 contract to wmanage their
own funds? No.

What's the BIA control over Mellon bank and how does
this affect trust rasponsibilitias? There would be
no ahrogation of trust responsibilities. He has not
sean the solicitars opinions from both Treasury and
BIA on this point. The control over Mellon bank
would be by in accordance with the Memorandum Of
Agreement.

Was the Natiopal Congressa of American Indian Naws
Statemeant of January 8, 1987, regarding the
Blackfeat and Salish-Kootanai protest, correct?
The trikes have raised concarns.

Was tha NCAI News Statement sentence on page 4,
correct, regarding: "Trikbal leaders ask if the

step will he to contract with a large timber
conglomerats to ovaersee Indian forestry management?®
His answer was yes, this was part of Secretary's
Swimmer's 1988 initiatives.

Would he comment on the newspapers report that Mellon
bank reported a loss of earnings and increase in its
bad dabt reserve? No commant.
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MELLON BANK MEMORANDUM -3~ JANUARY 21, 1987
ANALYSIS

Subseguent to the meeting, I received information that the Mellon
bank's income dropped 64% and, that its resarve for credit losses
increased by $43 million dollars. I also raceived information
indicating that last year, the BIA purchased gecurities in every
bankrupt bank and savings and loan institutlon. These securities
wara purchasad in less than $100,000 lots, 80 that the funds were
covered by the FOIC. However, the Tribes could lcoose money in
two ways, first the funds would not earn {nterest while in
bankruptcy. Second, the tribes might not have received the
interest that they ware promised.

With regard to remeving all the tribe's funds at this time, I
recommend that this rnot be accomplished until we have additional
information and the other attorneys have had a chance to comment.
The reason is that we do not have a complete picture as to lts
potential impact. For instance, one policy consideration is the
legal effect of withdrawing the trust funds from the BIA control
and wanagement. A withdrawal of funds would indicate the naed
not to have the government exercise trust responsibilities and
therefore the unigue position that tribes currently enjoy, could
be tarminated. Additionally, once the funds are withdrawn, the
board would have to consider whether or not these funds could be
seizead in a judlcial judgement.

co S

Given the lack of information from the Bureau, thare are several
concerns that the Board should discuas. First, a determination
should ke made as to whether or not we have ever received an
audited accounting of the trust funds. If an audited accounting
has never bean received, then, the Tribe should consider
requesting one from the Area Director and the Inspector General,
Second, a determination should be made ass to how much interest
the trust funds will actuajly earn by January 31, 1987. If this
loss of interest between long and short term notes s
considerable, then budget adjustments or other such actions may
be required.

Third, given the possibility that Memorandum of Agreement may not
be signed, consideration should be given as to how the fund's
trust funds should be invested. One consideration would be to
develop investment guidelines and send them to the BIA and Mellon
bank as to how the Tribe wishes to directs the investment of its
funds.
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MELLON BANK MEMORANDUM -4~ JANUARY 21, 1987

With regard to the 1988 initiatives on transferring the
management of tha tribal forestry management to a large company,
the Board may wish to discuss this proposal. The Board should
obtain all of Secretary Simmer's 1988 initiatives and determine
their total economic and political affect. For instange, if the
timber transference did go through, and there is a down turn in
the market, could the tribe sue to the contracter?

FPlease advise if you want me to take any additional action.
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March 16, 1987

The Honorable Ross 0. Swinmmer m E @ E " W E @

Assistant Sescretary MAR 20 -
Bursau of Indian Affalrs
Department of Interior

18th & C Streets NW THE TULALI® TRIDES

washington, D.C. 20245
Dasr Mr. Sscratary:

We were relisved to learn that you have delayed procesdings with
the proposed transfer of trust fund wanagement to the Mellon
Bank. However, we still have substantial concerns and intend to
actively monitor the activities of the Buresau of Indian Affairs
(BIA) and to attempt to participate to tha sxtent possible.

We would like to reatats the request for information contained in
the letter from our tribal attorney Dennis Karnopp to you of
Fsbruary 13, 1987, At the mesting in Portland on February 12th
you promised to provide this material. Specifically, wa requast
the following be provided to us immediately:

1. Copy of the most recent draft contract with Mellon
Bank together with all exhibits and appendixes.

2. A copy of the moat recent draft of Memorandum of Agree-
ment betweean Interior and Treasury.

3., Copies of all legal memoranda, solicitors cpinions
from any agency bearing on this sublject.

4. Any other vritten decuments which deal with the proposaed
transfer of trust funds,

We cannot understand your failure to provide this information.

Your press rsleass of March 13, 1987, says you will develop a new
ragquest for proposal (RFP) which will "mest the needs of the
BIA." Mr. Secretary, the most ipportant consideration is to meet
ths needs of the tribes and individual Indians. Tribes and
individuals should have the opportunity to help shape the RFF to
truly mest those needs. In fact, tribal consultation on this
issue must begin bafcore development of the RFP itself. From the
press raleags, we do not understand that to be your intention.



United States Department of the Interior

OFFICE OF THE SECRETARY
WASHINGTON, D.C. 20240

[EREIVER

JAN -
THE TULALIP TRIBES

Januaty 7, 1947

Honorable Stanley A. Jones, Se.
Chairman, Tulalip Board of Ditectors
6700 Totew Beach Hoad

Marysville, Washingron 98270

Deat Chairman Jones:

1 am Wwriting to tell you about our progtess in improving
setvices to lndian teribeg, individual Indians and Alaska Natives
in the managemeal of their trust fuads. As [ noted in wy
previous letters £o you on this subjecr and in our meering wich
the Waticnal Tribal Chairmen's Association in Albuquerque, the
sound administerarion of rthese trust funde is one of wmy highest
ptiorities.

Two yeats agoe, the Bureau of Indian Affalrs (Bureau) obrained a
comprehensive, in-depth, and independent g@valuacion of our ttust
funds opetationg by a majort national accounting ficm. Based on
the £indings of that evaluation, as well ag information provided
theough ochet soutces, 1 sought cthe aggiscance of the

U.5. Treasury Depactment io implementing management improvements
throughout the rruse funds program. In April of this year, Che
U.5. Tteasufy -- on behalf of the Bureau -- issued a request for
ptaposals Lo obrain the secvices required by us through a
contract with a majeor national £financial institutien.

In September, the Senate Select Committee on Indian Affalcrs held
an oversight hearing on out contract plans., Shocrtly cheteatter,
the Committee nortified us of their endorsement of these plans.
In early October, the Mellon Bank of Pittsburgh, Pennsylvania
was gelected to be the financial institution that would help use
bring the requited changes to out prtogram.

Founded in lB&9, the Mellon Bank hags grown to be the eleventh
lacgest bank in the country. Its ccust department is the
nation‘s third lacgest. 1n addirtion to Mellon, the RepublicBank
of Dallas will assist the Bureau in providing “leckbox~ setvices.
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MILLE ACS BAND OF CHIPPEW' A INDIANS

Executive Branch of Tribal Governmeny
November 3, 1989

Congressran Synar \
Environment, Energy, and Natural

Resgurces Subcommittee of:

The Committee on dovernment Operations

Rayburn House Office Bullding

Room B-371-B-C

Washington, DC 20515

Subject: Revlew of Bureau of Indian Affairs Mismanagement of
$1.7 Billion Indlan Trust Fund

Dear Congressman Synar:

Enclosed, please find the wriltten teatimony of the Mille Lacs
Band of Chippewa of Central Minnesota. Several of my ataff anpd I
flew tc Washington and were presepnt during the hearing which was
held on Qctober 26, 1989.

At the concluslon of the hearing we were informed that we may
submit wrltten testimony to your committee by November 9, 1989,
and I am requesting that our testimony be reviewed and ipncluded
in the Congressional Record.

Our trip to Washington was very costly for us, but the current
state of management of the Bureau of Indian Affalrs was lmportant
enough to warrant the expense. I sincerely belleve that you will
allow our volce to be heard.

Sincerely, .

{/arﬁ{;tx?é;éﬁg;!}
Arthur Gahbow
Tribal Chalrman
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MILLE LACS BAND OF CHIPPEW A INDIANS

Executive Branch of Tribal Government

November 6, 1989
Good Day Mr. Chalrman:

My name 1g Arthur Gahbow and I am the Chairman of the Mille
Lacs Band of Chippewa Indians 1n Central Minnesota. On behalfl of
the Mille Lacs Band of Chippewa, I would like to thank you for

giving us this opportunity to velce our concerns.

I would like to begin by stating that, unlike a few other
tribes with more fortunate ¢ircumstances, the Mille Lace Band of
Chippewa ac net have the resources to perform an intensive study
of our trust accounts ag compared with the figures given by the
Bureau of Indian Affairs. We do not, however, feel that this 1is

reason for our opinions to go unheard.

Our government functions on an extremely limited budget. In
fact, the Mille Lacs Band is one of the original tribes choszen to
participate 1in the Self-Governance Demonstation Project, and
through this st‘.;.udy we have recently documented that, per capita,
the people of the Milie Lacs Band are expended fifty-eight
percent fewer government dollars than those people living in the

lowest per capita expenditure state in the country. We obviously
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have no means of performing dutiea which the Bureau of Indian

Affairs 1s directly responsible for.

I can, however, relate to you general problems which we
have had with the trust funds management by the Bureau. After
the passing of th: Nelson Act in 1889, the Chippewa Reservations
were to have a trust fund establlished to account for proceeds
derived from the sale of pine on the reservation, This fund was
poorly managed, and Iin 1907 the Mille Lacs Band brought suit
againat the United States for 1ts fallure to collect money from
timber companies buying timber on the Mille Lacs Reservatilon
(some 480 million board feet)., This caAse went to the U.S5.
Supreme Court and the Band obtained a Judgement agalnst the
United States for approximately $700,000.00 in damages. This
money was not kept in an account for Mille Lacs, but was placed
in & truat fund for gll of the Chippewa in Minnesata. We do not
have an account of what happened to these funds; we only know
that they are gone, A very similar case has been fi1led in the
United States Court of Claims by the other Chippewa Reservations
in Minnesota and, similar to Mille Lacs, the court has awarded
them payment. The single difference today, however, 1s that the
Bureau is recommending that each reservation be allocated funds
based on the lands affected by the Nelson Act of 1889. Since the
case of Mille Lacs was resolved in 1916, we will receive no ahare
of these funds. The Bureau does not have recorda of these

transactions which it made.
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In eseence, most of these Tribes clalm to have pald back the
i+ 1d8 which they had borrowed from the Mille Lacs Band. Those
funds would have been directly paid inte the trust account for

! lle Lacs which is held by the Bureau, yet has the Bureau ever

2-knowledged those transactlione? The answer 18 a deflnite "po™.
#r, Chairman, those tribal chalrmen of the other Minnesota
Chippewa Tribes are my brothers, and we do not cheat each other
They did pay back those funds. Yet today, whlle those trlbes are
finally recelving their own settlements, Mille Lacs is left with
nothing because of incapable management by the Bureau of Indlan
Affalirs.

As "trustee" of those funds the Bureau was able to lend them to
the other tribes. Is 1t too much to ask that, as "trustee”, the
Bureau account for those funds having been repald to the Mllle

Lacs people?

Mr. Chalrman, tribal governments with limited finances have
absolutely no means of ldentifying the true status of thelr trust
fund accounts. By regulations, the Bureau ls supposed to 1ssue
quarterly statements of trust fund &ccounts to all individual
tribes; the laast statement which the Mille Lacs Band receilved
was sent to us ip 1986. 1 ask you, Mr., Chairman, is this the
kind of treatment which we are supposed to stand for? What would
happen to & banker 1f she or he utllized these types of
practicesn? Unfortunately, we elmply do not have the flnanclal

abliity to fight.
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The initial concept behind land cessions was to establish
t .8t funds for the purpose of accumulating interest, 80 that the
t ibes would never have to be dependent upon the federal
government. That interest was to be perpetual, supporting Indian
| ople for all generations. It 1s because of mismanagement of
those trust fund accounts by the Bureau that tribes today have
been forced into & dependency relationship with the government of
the United Statea, T was recently informed by teth the Inspector
General and counsei for thia committee that noone 1n Washington
expecta the BIA to conform to requirementa set forth by this
committee, This, to me, 18 a crime ten timee worse than the

initial theft of those funda.

Mr. Chairman, besides requesting that the Bureau make every
attempt possible to perform 1ts basic duties and reconcile these
aceounts, I am demanding that Congress, within the scope of {its
fiduciary trust responsibility to the Indian nations across this
country, perform 1ts dutles and see that the intereets of the
Indian people are protected. If the government of the United
States of America is unable or unwilling to ensure that this
reaponsibility 1is carrled out, then I would ask that we be
granted the opportunity to loock ocut for ocur own financial

interests after those funda are reconciled,

In his report, the Inspector General stated that "it 1s
likely that these funds may never be accounted for or Fecovered”.

That statement must be proven false in the very near future,
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The government United States has, on several occaslons, epent
hundreda of billiona of dollars "balling out® many institutioens;
the moet recent hbeing the savinge and leoans institutions. This
did not need to be done as it wae not the reesponsibllity of the
U.5. Qovernment; we looked upon that as welfare for the rich,
We aer Native Americans, however, did not have the good fortune to
have had any money to invest in savings and loans inetituticne.
$1.7 billion 1s extremely petty when compared to the amount spent
to save the accounte of pecple whe already have everything they

need ,
I sincerely thank you for the copportunity to allow cur views

to be heard.

Respectfully ,

é Arthur Gahbow

Tribal Chairman

31-919 (520)





