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@ffire of the Atturmey General

Washington, B. €. 20330 \{\

fay 8, 1979

The Honorablie Robert C. Byrd
Majoricty Leader

United States Senzte
Vashington, D.C.

Re: Rose and Richard Cooper v.
Joseph A. Califano, Jr.
{E.D. Pa., No. TE-594)
ang
Harlan Yates v. Joseph A. Califano, Jr.
{(W.D. Xy., No. C 77-0323-LB)

Dear Senator Byrd:

Pursuent to Section 13 of Publie Law 95-624%, I wish to
report to the Senate that the Solicitor General yesterday
determined that tas United States will not appeal the
judgments of the district ccirts in the above-entitled
czses.®/ 1In each of these cases, the district court held
that Sectlion 202 of the Soclal Security Act, 42 U.8.C. Lo02,
which provides certain death and diszbility benefits for
fenale but not male spousaes of wage earners, infringes the
equal protection reguirerment of the Fifth Amendmant to the
Constituticn. In each case, the court ordered the

~Secretary of nealth, Educetion ané Viziflare to provide
such benefits on an éven-handed basis, without discrimina-
tion bzsed on gendsr.

The Sollcitor Ceneral's resasons for not seeking review
of the Jjudgments of the district courts are set forth in
greater detail in the remorandum from the Civil Diwvision
of the Department of Justice, and the menorandum from the
stafr of the 0ffice of the Solicitor Ceneral, both of which
.are attached. In briel summary, the issue of gender dis-
criminaticn that 1s raised in both of tnese ca2ses is

*/ Because the Senate has rot yet avrpointed legal counsel
To review such determinations, this letter will also provide
the notificztion to the Senate required by Section 712(b)

of Pudblic Law 95-521. .
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substantially identical to the issue decided in Weinberger wv.
Wiesenfeld, 420 U.S. 636 (1975). 1In that case, the Supreme
Court unanimously determined that discrimination based c¢n
gender in the provision of benefits to spouses of viage earners
caring for dependent chlldren under Section 202 of the Social
Securlfy Act is unconstitutlional. Tne Solicitor Gsneral has
concluded that the United States can make no arguments in
favor of the gender-based discrimination involved in the
present cases that were not made and rejected in the Viesen-
feld decision. Accordingly, appeal to the Supreme Court
vould serve no useful purpose.

The Department of Justice 1s, of course, fully mindful
of its duty to supzori the laws enacted by Congress. Here,
however, the Dapartment has determined, after careful study
an2 deliberation, that reasonable arguments cannot bpe
advanced to defend the gender-bzsed discrimination at issue.

artiment can be of further assistance to you in

ne options tha

If the Dep
zxpiicating thz reasons for declining to appedl these judgments,
osr 1€ you or your staff believe it would be helpful to discuss
< at the Senate may wish to pirsue, Deputy Solleitor
Ceneral TFran: H. Basterbrook will bz plezsed to discuss the

mztter further. He can be reached at 633-22038. Should the
Bznate wish to seek Supreme Court review in these cases

pursuant to Section 706 of Public Lzw 95-521, proapt action
would be escential. The deadiines for {iling jurisdictional
statements in the Supreme Court are May 24 and Mzy 25, 1979.

Sincersly,

Ry B R

Criffin 2, Bell
Attornsy General

t

l.'

nttachpents





