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The Honorable John A. Bocliner
Sieaker-

U.8. House of Representatives
Washington, DC 20515

Re: Unifed States-v. Yimmi Bellaizac-Huyrtadoe et al., Nos; 11-14049, 11-14227,
11-14310, and 1§-14311, 700 F.3d 1245 (11thC1r Nov. 6, 2012)

Deéar M, Speaker:.

Consistent 'with 28 U.S,C. 530D, I an1 wiiting to advise you that oni May 30, 2013, the
Departient of Justice:determined not to'seek furthier review of the decision of the court af
appeals-in the above-referenced case: A copy of the: decision of the United States Court of -
Appeals fot the Eleventh Circuit is en¢losed.

The case arises out of a prosecution under the Maritime Drug Law Enforcement Act
(MDLEA) 46 U.S.C. 70501 ef seq., which raakes it-a federal ériniinal offense to possess with
intent to distribute a controlled subsfance on board-a “vessel subjectto the jurisdietion of the:
United Stites.” 46 U.S.C,  70503(a)(1). Asrelevant hére, the statute specifies that sucl vessels
include “a vessel in the territorial waters of a fareign nation if the nation cansents to the
enforcement of United States law by the United States,” 46 U.S:C. 70502{c)(1}(E).

In this case, the defendants™ stateless fishing boat was spotted by the U.S. Coast Guard in

Panamanian waters and pursued by the Panamanian Navy. United States v. Belldizac-Huitado,

700 F.3d. 1245, 1247-1248 {1 tth Cir. 2012). The defendants abandoned the boat near the shore,
wheré it was totmd to contain 760 kilograms of cacaine, and the defendants were arrésted on
land, in Panama. Jhid. After an exchange of diplomatic notes, the Panamanian Forelgu Ministry
consented to the' plosecullon of the four defendants in the United States, and they were
convicted, upor conditional g fuilty pleas, in the United States Distiict Court tor the Southern
District of Florida. Jd. at 1248. The district court tejected their contention that the MDLEA is
unconstitutional as-applied to their conduct in foreign tecrritorial waters, and they appedled. [bid.

The Eleventh Circuif reversed. [t held that the MDLEA ‘is utconstitutional as applied to
drug trafficking on a non-U.S. vessel in foreign territorial waters, at least under Congress’s _
power “[t]o define and punish ... Offenses against the Law of Nations,” U.S. Const. art. 1, § 8,
CL 10. The court concluded that Congress’s law-of-nations power extends only to violations of
customary international law and thet drug trafficking does not violate cistomary international
faw, notwithstanding the widespread ratification of the 1988 United Nations Convention Against
Ilicit Traffic in Narcotic Drugs and Psychotropic Substances (1988 Convention). 700 F.3d at
1251-1258. The court specifically noted that the government had not advanced “any alternative
ground upon which the Act could be sustained as constitutional.” fd. at 1258. Judge BarKett
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filed an opiition specially ¢oncutying in the judgment, in whichshe concluded that drug--
naftlckmg igneither a violation of customary international law nor an of (ense subject to
universal jiirisdiction and that no other Junschctlouﬁl basis under internationat law would justify:
the United States™ exercise ofjur isdiction in‘the circurnstances of the case. /d. at 1258-1262.

Tl goverument filed a petition for tehearing in which il advanced two altemative

argumentsin defense of the statute’s consututlonahty that had ot been 1tiade before the panel.
First, telying upon Missouri v. Holland, 252 U.8. 416 (1920), the government contended. that the
citminal prosecution of drug-teatTi ckitig-compitted by foteigniéis on a non-U.S; vessel i foreign

tertitorial waters with the consent of the coastal stale is a measvre necessary-and proper to the
iniplementation of the 1988 Convention and its assdciated bilatetal agreement between the

Uhited States and Panama (the coasta) state here). Second, the govcmment contended that the

power to bring such a prosecution is necessary and proper to carry-into execution Congress’s
power under Artche I; Section 8,-Clause 10 to “define and punish ... Félonies eommitted on the
high Seas." The profibited conduct occurs in-waters immediately adjacent to the high seas, and
it would jeopardize Congress’s ability to punish felonies on the high seas if drug u*afﬁclcels
could evade U.S. enforcement efforts by skirting the high seas and moving up-the coast, or
between islands in the Caribbean, while remaining in the territorial waters of a serigs of foreign
nations.

On Marcli 4, 2013y the couit of dppeals denied the government”; s: rehearing petition
without addressmg; eitlier of those argtunents

The Depattrinent has defended the consutunonallf.y of 46 U.8.C. 70302(0)( YE) as
apphcd incitcumstances likethose at issue in the Eleventh Cireuit’s decision, and it will
continue to do so. The Department has, however, concluded that, baséd on a combination of
factors, further review of that decision is not warranted at this:time.

First, the Eleverith Circuit is the first federal court of appeals to resolve a challenge to the
constitutionality of the MDLEA’s application to a non=U.S. vessel in foreign territorial waters.
There i$ dccordingly not yet any disagreement in the courts of appeals on that issue.

Second, the Eleventh Circuit did not addréss — arid-no court has yet addressed — the
two arguments that the government advanced in defense of the statute in its relicaring petition.
That makes it less likely that the Supreme Court would consider those arguments in the first
instance. See, e.g., Zivolofsky ex rel. Zivotafsky v. Cliriton, 132 8. Ct.. 1421, 1430 (2012) (“Ours
is a court of final review and not first view. Ordinarily, we do not decide in the first instance
issues not decided below.”) (intéral citations and quotation niarks omlttcd) Turnerv. Rogers,
131 S Ct. 2507, 2524-2525.(2011) (“It is the wise and settled gencx al practice of this Court not
to consider an issue in the first instance,” and that is especially so “when the new issue is a
coustitutional matter'); FCC v. Fox Television Stations, Ine., 556 U.8. 502, 525 (200%)
(declining to consider constitutional question on which the court of appeals “did not definitively
rule”). That factor makes this casea poor vehicle for resolution of the MDLEA’s
constitutionality as applied.
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Third, of the four defendants in this case,. threc -completed their sentences before the court
of appeals decision, and the fourth seived 37 months of his 90-month senterice before being

transferred to the custody of U.S. Immigration and Customs Enforcement. Prospectively, the
decisjoh will not have defritniental effécts unless the courts ultimately rejéct the-alternative

aiguments that went utiaddressed by thie Eleventh Citcuit and drug traffickers increasingly skirt
the high seas:and evade presecution by using only forelgn territorial waters.

A-petition fora writ of-.‘cert'iorari: would be due; after onte 30-day extension, on Tuly 3,

Please let me know if we can be of further assistance in this matter.

Sincerely,

Brie.H. Holder, Jt. ©
Attorney General

Enclosuré,



