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. July 13, 1992 .

Honorable Robert ©, Byzd
President Pro Tampars
United Stztes Banate

‘fllh.i.ng'h_on, S.Co 20510
Daar genater Byzd:. .

. I wish to advise you of tis decision.of ths Departmaent of
Sustice not to defand .tie pomstitutionality of certain provissions
of the Xetropolitan Washingtoz Alrports Act Azendmants ©f 1951,
Pub. L. No. 102-240, Title VvII, 103 Btat. 2197 (Dec. 18, 1931).
This position is consistent with that takan by the Dgpartmant of
Nugtice prior €0 the enactmant of thisg lezislatioz as well as
that axpresssd in the President!’s signing statezent. gea 37
WeeXly Comp. Pras. poo, 1852 (Dec. 18, 1991). ' .

These azandzents vers anacted in rasponza to tha United
- 8tates Suprexe Court's decision in Xetx
Nolsge ("MFAA"), 111 8. C%. 2298 (1991), which struck down, on
separation of povars greunds, provigions regarding the Beard cf
Raviaw in the Xetropolitan Washlagten Alrports Act of 1934, 49
C,8.C. App. § 2451 af mag. (“1986 Act").' In Haclimgayr v, -,
304 r c.A2, Mo. ’2-856.330
(B.D.C.); plaintiffs have slleged that the provisions ragarding

the Bosrd cf Raviav in tid Rat:::é:onm ‘i’uh!.nfum Alrports Act
Azandngnts of 1831 continue to vioclate cg:rnt en of powers
principles, ma vall-'as ths A{goint‘nuu LEe Ang the

Ineligibility and Inoompatibility Clauses. We 2ave revieved this
zattar and determined that the provisions ragarding the Bomxd of

‘I Tha United States intervazsd Ln the D.C. Circuit to desfend
the eonstitutionality of the 1886 Act and participstad befare the
Suprane Court. In ‘defanss of ths 1986 ACt, we argued that ths

. Board of Reviav exercised state povar derivad fron ths Virginis and
District of Ceclunbia statutes vhich created the Adxport Authority,
Tnited statas contendsd that

not federal power. ' Thus, ¢the
separation of povers princip&.es vere not {nmplicatsd. Thia position
vag exprassly rejected by tha Suprema Court, 111 8. Ct. at

4307-08.
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Raviev are unconstituticnal, Bagause thase provisiong raisa
signiticant separation of povars cencaras & Depaxtment of
Justice intends to file a gtatasant of znéereut pursuant to 28
¥.8.C. § 517 4in thim case setting forth its views.

In ¢ the Bypreas Couxt datarained thgt tha =a:§asition
and operation of the Bosrd of Ravievw irmplicated separatien of
powers prinoiples becauss the Board of Reviev axarcised fedazwl
pPover as an agant of Congress. 111 B. Ct. at 2307=08. Under the
1993 Amsndments, the Board of Review continuas to exarolisae
Ledesal pover dalegated by Cengress. In HEAA, the Fuprede Court
cbgarved that the Board of RavieV vag "greatad at tha inttiative
¢2 Congress, the powers of whiah Congress has delineatsd, the
purpess of vhich is to proteot an séknovisdged fedexal interast,
and zanbership in wvhich la restricted to congressional
offidiale.® 111 BE.Ct. at 2308. The firat threes of thesa four
fentyres rerain, And, vhile Mambershiip is no lenger ressly

- rastricted to congressiocnal of2ficisls, it remaing rastricted to
those of wvhoa congresaicnal officials approve.

Noxr ean thars be agy doubt that the 3card of Review
continues to vield significant and substantial authority. Whila
the Boazrd of Raview no longer has veto power ovar oertain actions
proposed by the Adrpozt Authority board of Girecters, it may make
"recocmendations® to the doard of directors in response to such
preposals. The rasult ¢of sush "recomzandations” is aither
acquiescance by tre Aixrport Authority; dslay in {mplementing the
proposed action; or Congrass' digsapproval of the proposed action
through a joint resolution. Thus, Board of Review
rrecoz=endations!” constitutae ths exerciss of significant

exscutive authority. -

That ths Boaxrd of Reviev exercisas executive power yields
thras sonclusiong. Yirst, the Board of Raviev, appointed by the
WA, viclates the Appointments Clsusa, Act. II, § 2, ol. 2.
®"Ainy appointes exercising significant authority pursuant to the
lavs of the United states im an '0fficer of the United States,’
and =ygt, tharefora, e appointed in the panner prescribed by

’ 20 clo 3; °: [ntiula :IJ‘. w: 4246 u-ﬂ- 1( 126
(2976). :

 Seccnd, the existence of Namdars of Copgress on the Board of
Revisv viclates the Incexmpatibility and Ineligibility Clsusas of
Art. I, § 6, ©l, 2. Thasge clauses bar Kaxhars o2 Congress from
simultansously holding office in the lesgizlative and exscutive

branches of governmaent. §£ea
. lafzd, 323 r. Suyi. 833, 635-37 (D.D.C. 1971), aff'd mem,, 498
l‘-Zd 1079 (DOCU c rt 1’73)! ! =

, 418 0.8, 208
(1974).
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Third, the Boazrd of Reviev as resonstitutad undar the 1891
Azandnenta aentinues to violate separation of povezrs prinaiples.
The fuprene Cowrt Iin MEAA hald that the Board of Raview greated
‘In 198¢€ violated these principles. The new Board of Reviav is
not sutficiantly di{ffsrant ¢rom tha ons invalidated in XHAA to
warrant a different outooms.

In coadluian, it 18 our viev that the Board of Ravisv
provisicns of the 1951 Amancments are unsenstitutlional, and ve
vill so advise thae district court.

Sirnceraly,

e

. B¢
Assistant Attorney Ganeral





