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August ~(\. ~il()9 

The lI(Hhlrabk \ianey Pelosi 
Speaker 
liS House of Representatives 
Washington. DC ~()S 15 

Dear Madam Speaker: 

J'lIrsuantlo ~8 L.S.c. 530[). I at1l l\fiting to advise !lHllhal. in lighl "fth,' Suprc'!11e 
Coun's decision in Melendez-Dial v. Massachusetts. 12l) S. Cl. 25-:!71.iune 25. 2tll)'1 I. Ihe 
Ikpartlllentllf Justice has dctennilk'd that the governmclll will Ill' longer dd,:nd the 
constitutionality orR ['.S.c. 1360(dl as a means ol'admitting cenit;cal" ufille n(lllCxistellcc "I'" 
reenrd. commonlv known as "C\iRs:' at criminallrials. The Supreme Court', ,keisi,'" and 
analysis have madc' ekar that tile ConJrolltation ('Iause "fthe Sixth Amendment 10 Ihe 
ConstilUtion precludes reliance on C\iRs to prole the truth uf the malter asserted h.ltk 
cl!rtiJicate in a criminal casco ahsent the defendant's hU"ing had an opportunity to a{ls~-L'xa!llin\..' 

the declarant and p[(H)fthal the dcclaral1l is ulwnlilablc. Section 1360(ci) lias enaclcd intlr,­
Immigralion and '\ationality Actor 1952. Pub. L \ill. 82-41·1. (,(, Stat. Hi3.lun!,! hetl'rc: 
I\1del1dc.:/-Dia~. and it do('s nnt l'onlorm to that dCi.'ision's n:quircmenls. ':\cl:()njingJ~. ah"\..'111 a 
t'hangc in Supr\.'me Court authority, tht..' government cun [1\,,1 longer rely ,)n or tl!..·rl.'nu Section 
1360( d) D\ a mi.'tlilS of admitting C\'iUl'I1CL' in criminal cases. 

Federal lim prohibits previously removed aliens frnm rcentering the I 'niled St"les 
without the express consent of the Secretary of Homeland Securitl. Sec S t: SC I 326IHil2 ) ,\t 
criminal trials involving charges under Section 1326. Icdcral prosecutors must prove beyond a 
reasonahle dnubt that the alien has not obtained the approprrale consent. Ikf"r,· \ldcnde/·Di;l/. 
prosecutors routincly pn>'cd this ck111entthrough the usc of C"iRs. The IkparlnWlli of 
i lomt:land Security rnaintnins a cemruli/.cu index system that r\.'conis ini"tlmlalinn on all allL'ns 
who luvc been admillc'd or denied admission to the Lnited States. Sec 8 [·.S.C 13()1)(a I. X 
I 'Sc. 1360(d) provides for Ihe admissihility ol'C'l"I{s. It state." 

"written cerlil;cati,mlby designateJ l!ol11clan,1 Security emplmeeslthat "ncr diligen1 
search no recurd or ('ntry of a spccilieJ nature is found to exist ill the n:c~'rds or the 
S('ryice. shall be admissible as cvidcll~c in any pnH':~L'dillg as c\ iJenc\! lhat th~ rl.:um.b d!" 
lhe Service contain no slich n:cord or emfY. and :-;l1all han: the sam\..' dr\..'~l d~ {he 
tl'slimon~ (If a \-vitncss given in open cnUI1. 
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8 l.',S,C. 1.1hli(dl, ;\rcordingly, tl", statute permits an cmpillyee who has searched J)CpdrtIllL'nl of 
Ilumeland Security records and Lktamincd Ihat an alien had n(l pnmissioll Il' ,,'elller 1,' p'""lide 
a \\Tittcn certification to Ihe pro:-;ccutur for admission illhJ ~viJencc at trial. rathL'r than rL\.lulrin~ 

hilllllr h(T 10 travel (0 CLlllrt and tC'sli(\' III fKTson, 

In Ccc",tllrd I, \\'ashin~!t"l. 541 l ,S, 36 (2004),lhe Supreme ('Plin hdd Ihallhc 
Confrontation Clallsl' ~)rthl' Sixth Am~ndmL'1l1 prohihits th ... · adllllSsitHl in \.:'ri!llHl~111ri~d..; (If 

.. tcslillwniat" out-of-court statements unic::;SI'-ilhl'r (I) the \\'itnt:~s .. lppear:-. ~If Irlul. pr (2) thl' 

v.iilness is uml\'ailahlc and the ddentianl had n prillr upportunity for cruss-c.\alllin:ltIPI1. III 
~klende/·j)iaL. Ille Court applied Crawford 1(llll,ld Ihal the lPnfronlatiPIl Clallse prL'dueled 
admission ora L:Crtitic3lt: of analysis from i.l stnl~ I:hcmist who c~nificJ that a trial L':xhibit 
cOlliained (Oeainc. "1 a Ibsent a showing that the a1131Y51' \\ ere unal ai lahk I" testi t~ al tri,d and 
Ihat j!hl' dd'l'ndanll had a priOfOPPQrtunity to cnlss-examiJll'lhl'm." 129 S. CI.~]( 2~-;2 
(emphasis omitted). 

The COllrt rejecled the Stutl'" claim in vlekndel-Dia/that ils ,'crtitie.lle (,fanal,si, "as 
akin 10 a hlls'lI1ess Or oftieial record that could be admittcd as not "lestinlLlnial." lh,' ("'Uri staled 
thnt those traditional exceptiuns could nol COVl'r "cases in which the pr{l~(,l"llli{)n sought to admit 
i nw L'vi ,kuee a clerk's een i licate attesting to the tact I hat the l' krk had scarl' hed It" a pa n It' Ida r 
rele"ant recurd and failed 10 lind it. Like the testimuny of the anal'sts in Ihi,' case, the clerk's 
statemen!.'" \\(luld st:'rvc as suhstantivc e\'idence against tht' defendant "hose guilt lh:PCIH.kJ on 
Ihe nonexistence urthe record tllr IIhich Ihe clerk searched," I~l) S,l'!..1t i),'C), The ('<.""'( 

further held that dOeUlllL'nts "prep"red speeificall' It" use al petiti')lle"', Irial •• * \\cre 'UhlL'CI 
t\) L'onfrontation Undl'f the Sixth :\melldml'nl'· \\hcthCf Of I1Llt !hl'~ qualilil..'d]s hU."I11t's-'; Of 

{lffici~ll rc-('ords exempt frlllll thl' hear;,;ay rulc~. hL at ~~.f(}. 

Thl.' prol'~dl!rt's that the Sllrr~me Court ."p~('jjl(~dl~ Jisdppr(l\ o.:d in \kkl!dc/-Qil.l/. art:' ((lr 
all relclalll purposL's IdcllIieai tp those aulh"ri/ed I'l!' "dll1i>sitll1 "I' a (,:\I~ tinder X llS,C, 
1,,()Olti), 111 a C'iR. ([ ilepartment of Humeland SeeUril) r('cllrds clerk atlesls 1<' hal'ing search,'" 
\',]fiUl1S DepartmeJlt datahast;'s f()f any r~l'llrd lhat 1.1 defendant has hcen granted permission III 

reenter thl' ('ountry and Slules that no such record has been t()tlrH.L rhl' lhH:U11ll'llt is us~J as 
suostantivl' c\"idcllcC- to pro\'c an dCt11t.'lll of the defr:ndant's nfll:nsc .. iLL'll a" Ihe (:cr!iI~l(ah:s in 
Mclende,·Diaz II ere used 10 eSlablish thatth" dei'l'tluantlhere possessc'd an illegal drug, l'il1:1lh', 
('"\Rs typj("ally arc prl!parcd at the rCljul:$( or the prnSL'l'litOf or inh.'''Ilig.:ltillg i.lgen! III '1ll1i('ip~lll(ln 

of:lIl upcoming criminallriaL Although the !)epanll1cnt ,,(.iustiel' conlinlled to ddend IhL' 
constilt.lti,)t1,i1it)' of CNRs and of 8 l:,S C. 1360(d) in criminal caSeS alier ('r'lI\l(lt'd, the ('Ollrl'S 
ruling in ~1clcndt'/>Ditlz makes any such argument unlenahle undtr Cllrn:nt doclrine, 

Accordingly. absent indications frolll the SUpreme COllrt in the fUlure thai IhL' 
l\)!lli'ontation Clallse would permit 1he admission nf'C''';Rs as pnwidcd b)' Seeti,ltl I 'hl)(dl. Ill' 

hale determined thai lie will concede 1hal CNRs are inadmissihle al criminallrials, absenl til" 
dekndaill" slipulatlon, Ihe presence at trial "i' the' eNR's preparL'!'. or a '}"'" in~ Ihdt Ihe 
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dc'fendant had a prior opportunity ror crI>ss-l'xal11ination or (he prcparl'r and tilat he or she is 
unavailable to tes!il,' at (rial, Ci\J{s may continue to oe intfllduccci C<lnsistc'Tl! \lith Sec'llon 
1 ~6()(d) in proceedings to which rhe Confrontalioll Clausc doc,s nOlaprly. such as cililliti,:,"i,l1! 
and adll1inistrative proceedings. 

\VI! do /lot .:tmil'!pall..' that this cnn\.'l'ssion \\ ill hu\'c a siglliJicanl pr,u:ticall..'!,!:"·\.:t in 1110:-;1 

illt:gnl n:l..'lltf: pr{)secmiolls. The vust mujorit) lll'tkkndants in th~sl.: cas<:" pk~H.I gllilt~. 
Furtl1('nllor". the Departmcn( of Ilomcland Sceuril\ and thl' IS :\ltllrnel",S ()t"liccs I"" c (akcn 
stl..'PS since Cmwf()rJ to reduce their reliance 011 Ci'\Rs ~nd to us\..' allt:rnati\"c.' Il1dhod:-. lu prtl\ l' 
lad. or con~('nt CLlr Ih{)sc defendants v.ho take thl, .. ir cases to trial. 

Pkasc let me I.:no\\ if \\c cun ht: of further aSSiSlaJlt,:l' in this matter. 

Sinc~reh, 

hic II. JJnlder Jr, 
:\tlnmey General 




