
Oft\'CC of !h~ Assist8nt .'\ttDn1ey Gtrr;:,l.l 

The Honorable Patrick J. Leahy 
ChainTIan~ Committee on the Judiciary' 
United States Senute 
Washington. DC 20510 

Re: In rc Petition of \villi~mJleck, l\:o. 07-80534-CJV-ZLOCH (S.D. Fla.) 

Dear Mr. Chairman: 

Pursuant to 28 U.S"C. 530D~ we are \\Ttting to inform you that [he Solicitor Genera! has 
decided that the Department of Justice \vill not defend the constitutionality of section 80101 of' 
title 46 of the U.S. Code, as adopted by Pub. L. No.1 09-304, J II, 120 Stat. 1690 (::006). 

Section 80102 requires any vessel and master "regularly employed in the business of 
salvaging on lhc coast of_Florida~~ to ;\have a License issued by a judge of the distrlCl COU!1 o(th(; 
United States fr)r ajudicial district of Florida.'" 

/-\lthough Section SO 1 02 \Vas included in last year' S codific~ltjon of l11LICh of the shipping 
(,00<'\ il bill rhat is cUl1'cntly pending in the U.S. Hou.se of RepresentJtivC's \voLI!cl~ If cnacr;:::d, 
d}minate the provision altogether. Section 408 ofB.R. 2830, the: Coast Gu.3rd /\uthcriz::tion /\.ct 
of:2007) as it has been reported OLlt oftne Commine''::: Dn Transpotiaticn and Infrastnlctlirc. the 

§ 1':)0102. Licc:n~e to Salvage on Florida Coast 
(::'I) UCE~SrhG REQumEME~Ts.--To b,;. regularly C'lTlployed in the bu::;~n('$s of sJivaglng, c'n 

the coast of Florida, a vessd and its master e<!ch must havt: a licen;;0 issued by a judge of the dist'~i.:r 

court oft.he Uni'ted States for ajudicial district: of Florrda. 
(b) JUDlClAL Fl:-H)fN(iS.-.. ·Before issuing a license under this section, the judge must be 

satisfied. when the lic~flse is fur 
(1};'i ve5seJ, th~~t [he Vtss~J is sea\-vonhy ~i!)d properly eC]\"lpped f·x the- busln.:;ss of 

savir.g prop;:rty shipwrecked ilnd in distress; or 
(2) a master, that the master is t:-ust\vonhy and inno!";c!1( of any fr:H;d Of misconduct 

rcbted to property ~hi.p';,;-re-cked or saved orl the coast 

Pub. L. : . .b. 109-304. § ! i, l20 St~H. 1690 (2006;. 
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Con1r1littee on 'Homeland Security, and the Committee on the Judici~:"rY1 would repeal Section 
80102, As the repOlis [i'om the first two committees Doth explain: 

Section 408 r~peals an cbsolete provision of law dating fron1 apprOXltnately 18,~S 
that requires cornpanies engaged in salvage operations in the State of Florida to be 
approved by the District Court. No $aivag~ cOlnpany has been appn.lV(;d since 
approximately 1921 because no one realized the provision existed until the rec;;m 
codification oftit!e 46 of the United States Code, 

f'l,R, Rep, No, llO-338, Part I, 110th CO;Jg" 1st SeSS, 59 (2007): ILR, Rep, No, 110,J3B, Part 2, 
1 10th Cong" 1st Sess, 83 (2007), 

'i"j'lC 'r. '-,ri'o;!,cll t;' ' .... ..1 ver.:::('n "l" of ~ ')'1" ........ pcc,,·,,';,:;i/)n . J. " _' "'iq,·;:>,~ ~ L .. lc..,) lVl'k ,,\..~ ti)· th, '-' I:\J7 '-', ,j"tl'tc' ".~LU. ('r(,ftin....1 .... A ::: 
u t1.. 1" '" dis'ri('t ..... -

court for the Southern Djstrict of Florida. \vhich provided that salvage licenses \-vcre to be issll( .. "d 
hr ';the judg~ of said court," Act of Feb, 23, 1847) ch, 20~ sec. 3, :) Stat. 131. The ret'¢Tcnces to 
192 i in the Committ;.::e Reports on the pt:nding bill that v;ould repe3! the provision SiCDl fronl the 
fa.ct that, in Dec.en1btr } (21) the rcg15Cer of wrecking licenses maint.ained at the uist.rll't court was 
closed, Sec Dorothy Dodd1 The \\lreckinQ Busi1l95.5..0nJ'be Florida Rs:~::f, } 822.::1£.6iL 22 Fb, 
Hist. Q. 171, i 99 (i 944). The Department of Justice is av·/are of only on(' reported instance 
betWeen 1921 and 2006 in which a ricense was issued. See In re-.l\l~IiD~ ArchaeoLoQic.;'U 
Entffi1!'ises.Jnc" 280 F, SUPP, 477 (S,D, Fla. (968), 

The Dcpartmcnfs consideration of section 80102 \Vas triggered by a proceeding tha; i:-; 
pending in the United States District Court for the South~rn Disl!'iet of Florida, See [n rc Peti:ioll 
ofWiIliarr, B~d::; No, 07,80534-CIV,ZLOCH (S,D, Fla,), In that proceeding, William Beck 
sought a licen5e for himself and seven vessels. On July 5~ 2007~ pursuant to 28 U.S,C. 2403(a) 
and Federal Rule of Civil Procedure 5, I, the District Comi notified the Altomcy (Jeneral that the 
Court itse1fhad ra.is~d the question ofv/hether Section 80102 is ;'constitutionally permissi,hk." 
As far as the Depnrtment is a\.van::, this is the first time ,1 court has notified the !Jepmim.:nt 
conc't'::ITl.lng: the COHstih.r.rional1ry o1'tl1(: stattt(e. iv-lr. Beck, thJongh coun:;;el, tDok the posllion thal 
the st2tute. \Vas lV.rt Con.stitulion;:d. On September 24) 2(07) rh('; Dlstr:c~ C01.1rt gntnted th~~ rl'1iJ(jc.;: 

01" " tnc T' l":i11teu '. ~C' .. )tatc:> IO ' In 'I Ue "j •.. '(' ~4'" 'I mtcry;c;;1t:~ pr\)c~e,G.l1lg nt'll cr....:o ~"' u.:-:i ......... .:..' !jJ to presenr m~Hen<J. 5 
l'ciating ;;0 the qucsticn of' constitutionaliry. The Department htLS i1'lformed the Court 1h~H it v.:jll 
J'Lt .'¥ 1 ' ·1 ' <" -l J' '.,' b .\..'f I 

Its )n,.::r a(t1...lfCSSl11g COI~stHutlOnaHry l Y i'H)VCD1,J.:r 
'"'I....,.~,......, 

I .. ..::.uiJ!. 

By reguIarion, ·the So!icit(x Genenll of the Uniteci S~:·ites auth~)rjzes go\"crn.:ncnLll 
intcf\.:entlon "in e:ll.St!s. invor·ving th(; consri ti .. nional it;., of iJcts of Congress"· :2 R C.F. R. i) ,2 I 

.' 
(2007t On 'Nov~n1bc; 7. 

•• 
2007. the Solicitor General determined tbm th·..:; D..:oJ.rtlTlent 

L 
\\"Quk n,Jl 

de fend the constitutionality of Section 80 J 02 for the [e~tsons tblt k'!!lo\v. 
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Mr. Beck has raised concerns that Section 80] 02 violates Article II! of the Constitution 
by requiring a coun to consider licenses in a non-advcrsarial proceeding that does not conslItute a 
case or controversy. \Vhile the nature of the licensing pr'oceeding raises serious questions about 
vv1:.ether Congress ~\)uld vest the licensi.ng authority in th,; courts. as pa',.'t of their Article IIi 
responsibilities, that is not what Section 8()102, in f~lct, does. Section SO! 02 does not purport 10 

vest the licensing function in a district COlm but mtb'"' in "a iY_QQc, of the district court of the 
United States for ajudic.ial district of Florida" (emphasis added). That distinction does not 
appear to be accidental. The key distinnion betv.;cen the court ~nd tht judge bas been presc:1t in 
every version orthe statute since 1847. See 46 U.S.c. App. 724 (20()G): Rev. Stat. § 4241; Act 
cfFeb, 23: 1847, ch, 20~ sec_ 3, 9 Stat. 131. The date ofttH::: original enactrnenl i~ also signifit3nt 
,in this regard, because an 1852 Supreme Court case construed a sirnilarly phrased provision of 
comparable vintage. fn Unil~d States v. E"lT~.!fA 54 U.S. (13 How.) 40 (J 852), the Courl 
considered an 1849 slatute, which authorized "thcjudge oflhe District Court of the United Sm!",; 
for the northern district ofFlorida~~ to rel~eive and adjudicate certairl dairns under £In 1834 stmut:; 
implementing aspects of the 1819 treaty by which Spain ceded Florida to the United States. Act 
ol'l\..far. 3,1849, ci1, 181,9 Stal. 788, In Ferreira, the Supreme Court reasoned that the law bad 
imposed the duty ~4upon the j lidge)~l rather than ;~the couli,l' and the judge wa;.} thus being asked. t(~· 

perform as;, "commissioner[)." 54 U.S. at 50-51. That distinction was critical to the Court':; 
conclusion that it lacked appellate jurisdiction to review the determination of a judge ,is a 
commissioner, as opposed to a decision rendered by a lower £()urt. 

Other conternpora,neous evidence supports the view that the: staLute gives the licensing 
t\mction to the judge as an i.ndividual rather than to th\~ com'L In 1858, Linle~ Bro'-~;n & Cu. 
published A Treatise on the I ... uv'':...Qf \\/reck an.,Q. Slll'.Jm!e~ \vrinen by \\"'ini~:Hn lv1arvin, \vho was 
then the sol.e judge ofthe District Court for the Southern District of Florida. That ([edise, 
paraphrasing the statuk; said: ;~Thc judge is au!i-:orlJ::cd ~ * * to license \vrc.cking ve£scls .. ' Jd. 

§ 2 at 5. One chapter of the treatise \\'£1S entitled, in the table of co!"!tcnts: "0 f rhe Cour~ and 
Jurisdiction." /\lthough it devoted 18 pllgeS to describlng the extent t)f lhc C01.Jrt"::; .iurisdicti(l';. 
that chapTcrncvcr mendoned the ticcnslng functiun. 1~'L §§ J9-31 a't 28-4~. The: ~lrpcndix L) ~bt' 

t' -""'\1;,,·_, r;"1"I'~rlinn (!-.1" ,'l"~~ ri· ""1 .,:",-! '-::.[""-'>'" te) l\:;,~.~L.C _ .... jJ .. u. ,',' ,.i.::, t.e .;p l'-l, .... ~ 01. .... 1' ,liC D:'" l':>lfl, .... , C-'I."","! .. 1.,;~ ,-,;:'\110'-> l' t1" ,> SO-\l'h,-»-l' f)1''''1Ti "1' •• \'.1 ~ __ "l..J,,_u .,,1 dt ...... ~~ ~,_ r It: Cc"'-'L~'" j(,.t.., 

O ','r:'10ri(11:1~' ",.~: dill .. ~l't ", .d\",l i-"']'lU:f' ~ 1.. "',f'\.' ••• }.'v ')r-"\C'''C;L!r·-''.;; '- _ .. '-~ [c··'"\r·l~'~""I-'~ino ,'(1 "11' .\./ ~-... ... , ">-~'D' _.:..:.: ..... ~\[-)n-_ .• J ••• ~()O ,,(). __ '\'r':'l'\''''-~;': " .... ,.-,~c ':;';,'h _,1. ..... ,_ 

procedures , 
\Vert ll-:cuceQ 

• 1 1 l' m "'! , 
J separate ~'c , 

~~ppcn(ll:<- cntltl.C(l ,ol'w.;:s '''1 

st:.ited that -;'vessels of· * '" must be llccn$~d by _~t19jJd.dQe." lQ .. ~ Ht 338-3--+1 (::nlpil35ls Hdd~d). 

Finally, t11C sarnpIe license contained in the ire(:uise~s appendlx off()rnlS Vias captIoned ,md 
sigrlcd difTerently from ihc samples of orders and decrees. 111.:tl \-vere issued by rhc court in 
aGluiraJry. - COmjKlre --id. at J t9-322 (decrees , in sajvage 

'-
cases) and 327 -328 

"", 
((lrd(~;' of SU(\'(:\·\ 

. I . I ,,-j,) ( WiL11e... at / ~\\TCC k' "lng I' lccnse. ) 

Although the 1:'1ct that Section 80102 vests the licensing function in :ijudge r~~thc:' Lhan 
ihc coun ameliorates some of the Article III concerns raised by \1r. Beck~ it raises distin!..:t 
questions of"vhethcr ajudge can be I()fced. to exercise this non·judicial funclio11 ~'il1d 'Ah,~ther th:::: 
~"-t"v. S""'tal" .... i"I'h'ri\'v I.L,l., __ C'''' '''uu....... h" "cste'l ... 1'11 tl'" l\.o~u'b j'''u!;;e (..;d:l '1< .,p I"'\'O'i'II'iU,!l 1 .~ l :~ \,,;,t'u'''' VlllJ ~-!>:)\..: '''n'li'''lp .. ;:; • .:... ... w .,p,,(,j'-'IT"'l! lJ~I,!i~HtJ.,)l t'''' 
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w·ithotlt any s~parate rnechanisnl for removal of this n()n-Anicle~nl function. Indeed, in r:-t;JJ'cira 
[[self the Suprcrne Court pointed out that a serious constitutional que::;tion \\'a~; presented because 
the judge for the Northern District of Florida did not hav~:.1 separate appointrnen! frorn t1-1t 

President to serve as a comn1issloner adjusting treary clairns. The Supreme Court did not decide 
that constitutional question, howcver~ because it had not been raised by a party and the C()l~rt had 
already concluded that it did not ha\'c furisdictiGn over the (lppeal frorn a detennination by the 
J-l11da"" ~I... be<';luc;c v ~. l1j::::t de~e"''Y',;lj''l'l'('I'l , "., ,t '~"\~-; qU,., 1 "j,'t v lS';ll·::',1 "\-V~4,}"" hu ', cellI'" ",," L <::'.-,t., ,-' ........ ' ~, Sit C':' d"," ~ '1.(':; -' 1 , 

tv10re recently, the Suprctne Court has characterized Ferre,l.L~ as aHowing "a federal judge: 
in an ir~di'vidual cap~~c!ty; to perfonn an executive fi.mction::~ but only \,vhen other separ:.1tiGn-;Jf­
po\<\'ers iiInrtat.ions J.re satisfied. iVfistretta \" !)nir:2ct States} ~~88 t).S. 361, :;'03 (19S9). For 
in:;tancc, "~Congress nU1Y delegate to the Judicial Branch non-adjudicator)' funclicH1S tb:n do not 
trench upon the prerogatives of another Branch and that are appropriate tD the central !11.1ssiol1 oj' 
thejudiciary." Id., at 388, In tv1is.tfrl1i!) the Coun determined that judges in their individuJ.l 
capacities voluntarily could sit on the U,S, Sentencing Commission, The President ::lppolnt:i 
mernbers of the Commi~;s10n, by and with the: advice and conSCl1l of the Senate, and th(' n1el::lb~Li 
QIC subicct 

oJ 
to removal from the Cornmission {but 

\ 
not fronl their J\rtide III duties) 

' 
b": 

.-
the 

President for nedect 
~ 

of dutv 
J 

or rnalfeasance in office or for othtr 0-. (rood cause shown. In rc,;cctim;,: 
we 

a separation-of-po\vers chaHenge to the Commjssion.~ the Coun noted among other thi:ngs rha::, 
;~[s]crvlce on the CornlnlSSlol1 by any particular judge IS volunt;:1rY~" lit at 405, 3nd~ '~[i.ln contL:!st 
to a court, the Commission~s lnernbers are subject to the President s lln11ted pC0,.ers ni"rcrno\·2d'· 
under the Sentenc,ing Cot1ltnlssion statute. lit. at 394. 

Section 80102 does not (lDIJ~nr 
~ 

to s~iti$fv 0/ the lim itcd ccncit.\ot".s UJ\(kI \\'hich ., ~!J<i':2cs _ nH'..\' • 

excrcis8 :1 non-adjudicatol)" function. L.:aving aside the qcestt 1ji1 w't-:dht:r the lic('[~:;i::.g function 
IS --'l.pproprl<:He 10 the centra! lnission of the judici~l!]<~l. vesting l!c('Tlsing function in a dislric 
"t,L'rt '1{1(1PC (--l("C<;.; ';il'C"c~h lln ,v'.h. ..... n 11."" '"'j-,,. .. ')(';"l(I·\'tO =-.l. of .. qt'l'\1·11;"'~ .. , l-r:)'r:l",,[l\ >, ','.', .o,c,."'~~.·, t.",',v,· ["D::,'.) 1·:",',1.'·,",.!'";.:';. ".,.' _" 4.::;:: \.1...,,, ~ I(.! 1.1 ...... F "'"'- ~, ~ ,,,,,-1 ",,,,I, ..... " n~, -." _ ~,' _ 

First. the function of issuing lk.en$e~; is ;m ex.ccu!i \'(; rather Hun jl;dict~·d ()lh:, Ind;:>~;d. [hf~ 
Exccutl\/c Brandl routinely is:~ucs !icenses·.---.. -incl:.h.1i l[c{;n~e~ -;n vc;:;:sds ,1nJ :hei; rnC:~SIcrs. 5',,;::. 

!:) 

3. funclicD that bl:i not !)l;e71lr~ditionally asso\:Iated \vi~h lh~';judiclary, i:V\;t! in th: ;1'~ld­
ninc!.~'::"rlt'i·l Q

, .......... , Ce • 1Tl!.p: }1" 'Vhi"'1 _. ot-j-v'T • ,..., l";""d"""['li '-' v.~ ,iic:lric1· '- '"' ;, C(YL'T1" ,L _, had ,.. .. (1"~'~~1;r{,;n:: .... H~.'~~ .. l}), ;'tll·:,,-'fl·j'on l~.'-.jv: __ : (''''nfl1'!.!'''' "'~"':;'. _,~ <,.;:;,-, ··1;"'1 ,-"0',' : 

give such a (icensing task to anyone else but the judge of th~ Southern District of Florid(\. b this 
sense; the licensing function bas "no analogy to the general or special pov,'crs orJ.inarily and 
, 'II " ' .. 
;cga~ y CO!1::trn:a on Juc!ges or courts to sec-ure t ' ".. . ..".. • , 

t(l';;' Clue a·~dlltnls'Lr3.W)n 0[' tn-;:·; 1(1\"·S. :>'( 
rr ... :.,-S ,u. "t ~ '\ J .• I"l'q"":"o'~!;'r Y ,_ 1'-' Y>.- , ''-.' ~l;:' ,'n"-"t'n'~v('d .... vl. lt~~_, '. Ie' "~, til'" .......... ,~yie'rrt-ill"l;c;':l! , ___ • J '-.J "" .. <'::''''''\-,ic,'<;; \ . ..-l ~. v_ c,-' 'l~' ... ',1 cor"\I''''~''~'I'I'''f-'''1'r', .t, llLJ.) ""_",, ".' (,,.-,:-;,;,·1,·'r ..... '.·u, ,u'-. 

clairns pursuant to 3 t7'eatieS at i$sue in Een~QlD.L [he licensing fUllCl)(;r1 ,,~~)rJcrre.j by Section 
80102 Elppears substantially mort' anomalnus, and indeed unique 



-rhe Honorable' Patrick J. L-cahy 
Page Five 

Second) district CQun judges in Florida, unlike the:m,embcrs of the Scnlt:ncing 
Conunission in fvlistr~JJ.Al do not receive: it separate appointment to support their tiCtL5ing 
fU<1ction_ They therdnrc are not subject to even "!irnited pc)\ven of fcmovar' by the President} ~~s 
were the judges in l'vlisl~H~J (in their separate ,md Elnitcd cap3ciry as members oftht~ S.:ntencing 
Cornmission). lri at 394. Instead} such district court judges hold officc\ pursuant. to /\rticJc III o( 
the Constitution, "during good Behaviour" and can be rernoved only through the irnpe,1c!unent 
process. There is simply no mecharrisrn to address a FIorida district court judge who is very good 
~\t discharging Article III responsibilities, but not well suited to discharging the Sep2[ate and 
distinct licensing function. While it could be argued that the absence of a viable removal 
mechanism would be less problematic in the context of a non-judicial fnnclion subject to direc1 
Executive Branch supervision· .. · .. _·as in [he deterrninations by "co!TlIl1issionc[s" in rerreir.g~ \vhich 
only had effect if approved by the Secretary of the Treasury--the licensing deteITninati~)ns of th(." 
judge here ~tre sul~cc:t to no Executlve Branch check that ·might ';::,:rneliorak the etosence of a 
ren10vaJ authority, indeed, it app~ars that a detenniu3110n by a judge to grant or \vlthJlold;;! 
license is final rtnd ~;ubject to no review by any ,)ffic-er~ judicial or (:xecuti·v'(~. 

Section 80102 alse raises a distinct Axtick fIi conC':'nl in that; ttl Ufntrast to service ()n the 
Sentencing COI11misslon~ a judge of a district court in Florida app..:a;·s 10 hav\? n0 choice undtJ 
S~ction 80] 02 but to discharge the non-Anide-IH licensing function. Th(: voluntary na~l..!re of 
serv~cc on the Cornrnis$lon -'.va:; irnportant to the Supreme Court in {Al~,;rrerta. See, ~.R~. ~8S LLS. 
at 405. Se.ction SOl 02 does appear; in the words of the JvlL?JLGlJi! COUr1: iO '~con$cri_ptjudg~s" for 
non-judicia! service in a man.rlc; thaI raises a distinct Article lIT concern. 

Because Section SOl 02 pur-pons La give an exccuri've function to federal district jwigcs 
v"ithout pJoviding any me3.ns of control o'v'er tht exercise of that function to offi~crs within ti1(: 

Executive Branch, the Solicitor Genct"Hi has concluded that the DcDar~Inent . ~ 
-\,,'ill n01 def;::nd The 

;It.Jtutc_ The Departrnent is making a filing pursuant to 28 l;.S.C. 2403 inforn:ing the Di.::l-u-it~ 
Court of the Departrnent's 'vie\'VS, In iighi oftbc unusual natur:~ of District Coun pr-oc:el'din~ 
r,,· (r the DC1)artr
\.~~ !' ." rcnfc-'"'! V;'''-lV ... ~ tk)t it dCy"H) rot P'""()DCri" \lncter<;;tnt,)/l irv("\lj\'C":1 C'~se 0" ('.0· ... '-(\·,>">;·,;:,,') .~,~, '-",.:,,1."'- Y< "~'''''''.',~_''-' " .. ",.,1 '!"( .. '''-' __ ;:' 




