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R agred Stares v, Lord Drew, No  CROR-AR2-GW (D Cal oy 200% W ORT2R33
Dear Muadum Speaker:

Pursuant to 28 U S.C § 3300 Tam weiting fo ddvive vou of cur determiniation not Lo apypeal

Srom adistneteourt s deoison W set astde musdemeanur convictiony uide f“”é. Compueter ravd and
Abhuse ActUrAA T envoemsiiatoral grounds. The st coun gramied g sudgmen? o acgunial
hased onoig ;nrw%ue\n-:! that Thaane o DAY meedemiganor aveedalon Tunderr XD w10 as

i3
Tedma 2w vand P n 2u s unot e LIS Vi alion oF 3w Daiie ~ termia ot dervee T
sfout of ihe fdue provess] vord-for-vaguenoss doctnme T The gevernment Bisd o notice of sppeal
hut phans o demiss s appeal inths coase. Phe government wiall of course coninue to detend the
eonstitutionality of the CFAAL notwithstanding the Jistrict coun’s as-upplicd decision i thls case.
A copv it the district cownt’s deciston is enclosed.

In September 2006, detendunt Lori Drew and two others apreed on ascheme b use the sovial
retworking sute "N vSpace” (e humilinte thirteen-vear-obd Megan Mewr arbvai ol Drew s daughier
Dirgsx ard her co-schemers ereated a fabae AhvSpace profibe that appearsd o brleny bran aliractee
b ramed Tlosk Fyans T Thes Zﬁfﬂ comtacted Megan Mewr through the ;3‘5.;: voing the Uhooh
Prvans lenttoand Sirwd st ber, Later they had “osh™ wl Maer that bo was movime swasihen
that be no bonger Bked her, and Snafy that “the world weeld be a better place withou h:: o
Following those events, Meiey commutied <uicide.

Direw was charged with one count of conspitacy, bt violation ol 18 LL.S.C. 4 371, and three
felony counts of unauthorized access 10 a proweted computer. in vielation ol 18 LLS.C0 8
P an20C). The indictment alleged that Drew’s conduet Inaceessing the MySpace servers to
send conmmunications to Meer wd 1o collect intormanton abowt ber wus Tunauthorized™ and i
SHLHA -n."mff'lur-;?.:lsm":‘Wétrzht forms of the statule becauss her sotrons vivialod the wrton s
of wervoe tor thar websste. The terme ot senoee prohibated “ormminal or tortione ot T ek
woutd ariude Tasiag amy slommabion rom Mvspece? moonder to harass shase o oo anote

venon T among other things
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Drew moved o dismiss the indictment, arguing that the slutute as construed by thie
son et was tog sague o provide i wanung of what conduct was protubited. {he ;fs«ifr ¢
couwrt deniod the monon, reasoming that hecanse 3 efom violator of the statute reguired proot that
the defendant mtendod to funther a orllons ot the slatude proncded sutlioent neuce The un
found Dirzw net gudty of the felony violanens ol Secton Mw s 23 but cenvicied her ol
tesser-included misdemeaner vielattons s nch do not reguire proot of anmtvnt Lo comnit 2 orhous
act. The jury hung on the conspiracy count, which was later dismbssed at the request of the

povernmoent
Cr Lagust 282008, the distnol vourt granted @ doionse mution o

o e three romanims nusdemennor comviotons P conrt hold tha the st

Case W ;moﬁzz:‘[nu;smmii} Vague, bevause 0 haied g m'zc,iz notive ofthe '\"n“ﬁ red condact and

Povanse o azded 1o properly constram proscoutonal daonvtion D ared S v fren, .,fJ!F‘J \\2
ZETIREE D Cal 2009y The court reasoned that. 1 a musdemcanor comvicton could e hased
only on viekeiohs ol g swebsite™ terms of serviee, ordimtry citizens would oot know when their
corduct was oriminal, and website owners weald be allowed o detfine crimuuad vonduen Hheooun
also Ca«w‘?mﬁcd !h:i' h@famc websites” terms ol wervee ofion prolibet ovede vanen of Roth ronog
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ard serious sonda DASINE ¢ rinnal char oy 30V indeniional v dabon ol ey o st e wnid
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Leaatin T Lsn;-lm«-_xim:’ Putornet users e cnminaby el b stgly oo

E Pt - . R T L T AR KR
ax feowhich of the breaches shoubd ment prosecunion” AL ZHUU T ZRT28 S o0 v i

Two weeks Liter, the Ninth Circut Coart of Appeals beld e an unrelited cose that an
emplovee who was peemitted o aecess cortam fimucial records inthe course of fas employ ment did
ned violate Section FOR0N 2 when he used o aompany compater To transmnt thess diaments to
§ T

hua p«:ﬁﬂm&% cinatl aceount VRO Foldines FIO o Bredda, S87 0 ML VIDT PI3320s o Oy

Jtday The conartwarned sﬁamm ipterpreting the CFAA s onminad Labilrv provisons in t,r‘m?m: o
: M

WA, ;md 3 oreasongd et THIY the cmploaner has not rescimdod the detondam’s
computer, the defendant w uula:} have po e Lo Know that making personal
computer i breach of state law ftduciary duty 1o an emplover would conmstilute o erimiral sielation

ol the CFAAT L at 1135

ene o the vornnam

The doret vourt s decisnm i they vasg s
statute. and the cournt specilicaily found tha
Cimumstang e would comportwth e process. The deCaenToreasn oo Tartier bmaod bocaie the
padng J::%..x.»‘ o part on what the diaret court desonbod ae the Toapansbve and claborate soope
af the MaNpace terms of seroge Those considerations significantly hmi the apphication of the
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the sipute n 1ho same

corert’ s ressoning. An appeal 1o the Ninto Clireadt would expose the government 1o the nisk of a
hroader constitational raling thal censtituted precodent s the Nanth Uieowit, comstranunye tanther
appiteations of the CFAA melading o felamy cases Purthermore the Ninth Coroue s regens

deviion i ARG Heldingy prosents o sigesiicem obstusdle e o sucoesstal appoan b

appreals were o conciude et Dres " s wse of the 8 Space wobe it s mast Camathoniae

she would e had ne reason e behieve thae vielating ViySpac s fonms 06 service was cnnuns




comduct, as scems likely given LIRC, the courl would have o basis for attimung the judpment of
acquitial on statutory crounds without reaching any constitutiona! tssue Fven a successiul appez)
of this judgment would bikely ondy result 1o 4 probationany semience The dangers of taking an
appeal. patticukaly to the prospeets tor future prosecutions srder the CTA AL thus outag b e

seabistig benethic o that agton
Watle noe conciuded that 1owas pradent fe forege an appenl i ints partular guse D
Depanment of Justive will contimue to vigoroush entorce the Compater Praad and Abuse Aet g

o detend os constnmonality in other vases.

Please ot me know it sve can be ol further assishianes in ths matter
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Crie M Hodder, &
Atterney General
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