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LETTER OF TRANSMITTAL 

UNITED STATES SENATE, 
COMMITTEE ON THE JUDICIARY, 

Washi!f!gton, D.C. 
Hon. JAMES O. EASTLAND, .. 
Ohai'l'TJ'l4n, Senate Oommittee on the Judiciary, 
WaahiJngton, D.O. 

DEAR MHo CHAIRMAN: Last week the Freedom of Information Act 
celebrated its sixth year of operation. During that period of time the 
act has brought about numerous changes in policies, as well as in prac-
tices and procedures, of agencies with regard to the disclosure of in-
formation to the public. While these changes have been beneficial, the 
expectation of Congress that the doors of government would be opened 
to the public has not been fully realized. Thus around two hundred 
lawsuits have been instituted against the government to require dis-
closure of information, and this SubcommIttee is faced with the task 
of faShioning legislation to clarify and strengthen the law. 

The important role of the Freedom of Information Act in main-
taining our system of government for and of the people, and the recent 
increase in interest in the problems raised by government secrecy have 
given rise to the pre.<>ently heavy demand for background and mate-
rials on the history and operatIon of the aot. The Subcommittee on 
Administrative Practice and Procedure has prepared, in response to 
this demand, the appended documents and materials which provide a 
basic source book for those members of Congress and the public wish-
ing to learn about and to use the Freedom of Information Act. I re-
quest that the attached be printed as a committee print. 

Sincerely, 
EDWARD M. KENNEDY. 

Ohairm.run. 
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INTRODUCTION 


On July 4, 1966, the Freedom of Infol'mation Act was signed into 
law. The act, which became effective on July 4, 196i, was designed to 
reverse earlier law under which government agencies considered them-
selves free to withhold information from the public under whatever 
subjective standard could be articulated for the occasion. Most impor-
tantly, the Freedom of Information Act (FOIA)! set a standard of 
openness for government from which only deviations in well-defined 
areas would be allowed. The FOIA then went on to define those areas 
in a series of nine "exemptions." Finally, it provided a remedy for the 
wrongful withholding of information: the person requesting informa-
tion from the government could take his caSe to court. 

President Lyndon B. Johnson, in his bill-signing statement, articu-
lated the spirit which the Freedom of Information Act was intended 
to instill in all areas of government: 

This legislation springs from one of our most essential principles: a democracy 
works best when the people have all the information that the security of the 
Nation permits. No one should be able to pull the curtains of secrecy around deci-
sions which can be revealed without injury to the public interest. ... ... ... I signed 
this measure with a deep sense of pride that the United States is an open society 
in which the people's right to know is cherished and guarded. 
But, as recognized by Congress and the Executive, and as spelled out 
by Attorney General Ramsey Clark in a memorandum explaining the 
Act,2 the law "is not wholly self-explanatory or self-executing. Its 
efficacy is heavily dependent on the sound judgment and faithful exe-
cution of those who direct and administer our agencies of govern-
ment." 

Because the execution of this law by "those who direct and admin-
ister our agencies of government" has been substantially less than 
"faithful," testimony at recent hearings of the Subcommittee on Ad-
ministrative Practice and Procedure on Freedom of Information 3 

has suggested "that the act has become a 'freedom from information' 
law, and that the curtains of secrecy still remain tightly drawn around 
the business of our government." Judicial decisions and recent House 
subcommittee hearings and report substantiate this conclusion.' 

In his 1953 book entitled "The People's Right to Know," Harold L. 
Cross, writing for the Committee on Freedom of Information of the 

15 U.S.C. § 552 (printed below In full at p. 11). 
• Attorney General's Memorandum on the Public Information Section of the Admlnlstra· 

ttn' Pro~('dur~ Act. U.S. n~pt. Ju"tlc~..Tune 1967 (printed below at page 194).
• Elrecutive Privilege, Government Seorccy and Freedom of InformaUon. Hearings be-

for!' the Subcommltte('s on Administrative Practice and Procedure and Separation of 
Powers of the Committee on the Judiciary and the Subcommittee on Intergovernmental
Relations of the Committee on Government Operations, U.S. Senate, vol. I (April 10, 11. 
12. May 8, 9, 10 and 16, 1913), vol. II (June 1. S, 11 and 26, 1913), and vol. III 
(Armendiees). 

• U.S. Government InformaHon Policies ana Practice8-Administration and Operati.on of 
the Freedom of In/ormation Act, Hearings before the Subcommittee on Foreign Operations
and Government Information, Committee on Government Olleratlons, HOURe of Representa-
tives, 92d Congr., 2d Sess. (parts 4-6) ; Administration of the Freedom of Informati.on Act, 
H. R~pt. No. 92-1419, Committe!' on Government Operations, 92d Cong., 2d Sess .. Sept. 20, 
1972; see summaries of court decisions below In part II. 

http:Informati.on
http:Operati.on


2  

American S~ciety of Newspaper Editors, observed "the dismaying. 
bewildering factll that "in the absence of a general or specific act of 
Congress creating a clear right to inspect ... there is no enforceable 
legal right in public or press to inspect any federal non-judicial rec-. 
ord." The FOIA not only created this "clear right" in the public and 
press, but also made it enforceable. Thus the Act provided that when-
ever a person believed his request for information was wrongfully 
denied, he could take his case to the federal courts. The law specifi-
cally provides: 

On complaint, the district court of the United States . . . has jurisdiction to 
enjoin the agency from withholding agency records and to order the production 
on any agency records improperly withheld from the complainant. In such a 
case the court shall determine the matter de novo and the burden is on the agency 
to sustain its action. In the event of noncompliance with the order of the court, 
the district court may punish for contempt the responsible employee. . . . 

In May 1968 this Subcommittee published a "Ten Months Review" 
of the Freedom of Information Act,5 in which it observed that a pat-
tern of court decisions under this act had not yet. emerged although, 
of the eleven cases decided, "four have held in favor of disclosure and 
seven against." Now, some six years after the effective date of the 
FOIA, over two hundred suits have been filed under the act. Summary 
briefs of the substantive decisions handed down under this Act are 
contained in t.his volume in part II. 

A House Subcommittee, analyzing the decisions under the FOIA, 
observed that the courts have generally been reluctant to order the 
disclosure of government information falling within the first exemp-
tion of the act, information "specifically required by Executive order 
to be kept secret in the interest of the national defense or foreign poli-
cy," and within the seventh, "investigatory files compiled for law en-
forcement purposes except to the extent available by law to a party 
other than an agency." On the other side, courts have generally ruled 
against government withholding of information alleged to fall within 
the fourth and fifth exem tions relating to trade secrets and internal 
communications.s Noneth in his general observations concerning 
the cases decided under the FOIA, Attorney General Elliot Richard:
son, appearing before the Senate Subcommittee on Administrative 
Practice and Procedure, observed that "the courts han~ resolved 
almost all legal doubts in favor of disclosure." 7 

It should be emphasized that the exemptions in the FOIA were not 
intended by Congress to be used either to 'prohibit disclosure of infor-
mation or to justify automatic withholdmg of information. Rather, 
they merely mark the outer limits of information that may be with-
held where the agency makes an affirmative determination that the 
public interest and the specific circumstances presented dictate that 
the information should be withheld. Agencies have been slow to adopt 
this attitude, but enlightened judicial decisions reflect this approach 
to interpreting the force of the FOIA exemptions. 

Most significantly, the courts appear to adopt and reinforce at each 
opportunity the congressional intent underlying passage of the Free-
dom of Information Act. For example, one Court of Appeals, after 

• The Freedom 01 In/ormation Act (Ten Months Review), Comm. Print Submitted by
the Subcommltt~ on AdmInistratIve Practice and Procedure to the Committee on the 
Ju,liriary of the U.S. Senat~, 90th Con~., 2d Be""., :May 1968. 

• H. Rept. No. 92-1419. supra note 4 at 71. 
7 Hearing", 8Upn! note 3 at vol. II, p. 215. 
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ordering disclosure of documents requested by the plaintiff but with-
lwld by the government in a recent case, observed: 

Congress passed the Freedom of Information Act in response to a persistent 
problem of legislators and citizens, the problem of obtaining adequate information 
to evaluate federal programs and formulate wise policies. Congress recognized 
that the public cannot make intelligent decisions without such information, and 
that governmental institutions become unresponsive to public needs if knowl-
edge of their activities is denied to the people and their representatives. The 
touchstone of any proceedings under the Act must be the clear legislative intent 
to assure public access to all governmental records whose disclosure would not 
significantly harm specific governmental interests. The policy of the Act requires 
that the disclosure requirement be construed broadly, the exemptions narrowly." 

Bills have been introduced in the 93rd Congress, in both the House 
and the Senate,9 to strengthen and clarify the Freedom of Information 
Act. Even with such legislation, it is clear that the public will have 
to approach government agencies armed with a thorough knowledge of 
the Act and the interpretations thereunder, and will on occasion con-
tinue to have to resort to the courts for enforcement of congressional 
disclosure mandates. This Source Book is designed to provide the 
public with the arsenal necessary to obtain maximum disclosure fr~m 
the departments and agencies of government. Part I contains legisla-
tive history materials: the text of the act, references to each stage of 
the legislative proceedings leading to enactment, the full text of the 
House and Senate reports, and a brief discussion of the legislative his-
tory. Part II contains comprehensive indices and cross-references to 
cases construing the act and summary briefs of the substantive de-
cisions under the FOIA through February 1974. Part III contains a 
selected bibliography of articles discussing the Freedom of Informa-
tion Act, the ;\ttorney General's mE'morandum on the act, and reprints 
of three comprehensive discussions of the act. Part IV contains the 
FOIA Regulations of the Department of .Justice, which were promul-
gated as models for agency regulations generally. The subcommittee 
intends to update this Sourcebook periodically; comments, sugges-
tions, and references useful to this objective are invited. 

• Soucie v. David. 448 F. 2d 1067. 1080 (D.C. Cir. 1971).
• H.R. 5425; H.R. 4960; s. 1142; H.R. 12471: S. 2543. On February 21. 1974, the 

House Committee on Government Operations reported favorably H.R. 12471 to the House 
of Representatives. On February 26, 1974, the Senate Subcommittee on Administrative 
Practice and Procedure reported favorably S. 2043 to the full JudIciary Committee, 
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DISCUSSION OF THE LEGISLATIVE HISTORY OF THE 
FREEDOM OF INFORMATION ACT 

Recognition of the people's right to know what their government is 
doing by access to government information can be traced back to the 
early days of our nation. For example, in a letter written by .James 
Madison in 1822 the following often-cited expression can be found: 

A popular G<lvernment without popular information, or the means of ac-
quiring it, is but a Prologue to a Farce or a Tragedy; or, perhaIlS both. 
Knowledge will forever govern ignorance; And the people \¥ho mean to be 
their own Governors, must arm themselves with the power, which knowledge 
gives.' 

A case has even been made that at the time our Constitution was 
written the people's "right to know" was such a fundamental right 
that it was taken for granted and not explicitly included therein, and 
that some express terms in the Constitution nevertheless can be pointed 
to as demonstrating an intent to keep secrecy in government at a mini-
mum and implying a recognition of the people's right to information 
about their Government.2 . 

The first Congressional attempt to formulate a general statutory 
plan to aid in free access occurred in 1946 with the enactment of sec-
tion three of the Administrative Procedure Act.3 

The Congressional intent seems apparent from the report of the 
House ,Judiciary Committee: 

The section has been drawn upon the theory that ndministra-
tive operations and procedures are public property which 
the general public, rather than a few specialists or lobbyists, is 
entitled to know or have ready means of knowing 'with definiteness 
assurance.4 

The section was to become effective on September 11, 1946. On 
.July 15, .1946, the Department of ,Justice distributed to all agencies a 
twelve-page memorandum interpreting this section. In 1947, this 
memorandum, together with similar memorandums interpreting other 
sections of the act, were issued in an Attorney General's Manual and 
declared in that aim of this section was "to assist the public in deal-
ing with administrative agencies to make their administrative ma-
terials available in precise and current form." 5 Significantly, it noted 
that Congress had left up to each agency the decision on what informa-
tion about the agency's actions was to be classified as "official records." 6 

Soon after the 1946 enactment, it became apparent that, in spite of 
the clear intent of the Congress to promote disclosure, some of its 
provisions were vague and that it contained disabling loopholes ,yhich 

1 Letter from .James MadIson to W. T. Barry. Aug. 4. 1822, In The Oomplete Madison 
(Padover ed. 1953) at 337. 

• Hennings, Jr. Oonstitutional Law: The People's Right to Know, 45 A.B.A.J. 667 (195,9). 
• .Tune 11, 1946 ell. 324, Section 3, 60 Stat. 238 reprinted below at page 114. 
'H. Rep. No. 752, 79th Congo 1st Sess. 198 (1946). See also, S. Rep. No. 752, 79th Congo

lstSess.12 (1945) and H.R. Rep. No. 1980. 79th Congo 2d Sess. 17-18 (1946).
• Attorney General's Manual on the Admlnlstratlve'Procedure Act (1947) at 17. 
• ld., at 24. 

http:lstSess.12


7  

made the statute, in effect, a basis for withholding information. 
Uritics pointed to the broad standards of the section, such as, "[a]ny 
function ... requiring secrecy in the public interest," "any matter 
relating solely to the Internal management of an agency" "required 
for good cause to be held confidential," "matters of official record," 
"persons properly and directly concerned" and "except information 
held confidential for good cause found" as leaving the departments 
and agencies in a position to withhold information for any purpose.1 

One commentator has attributed the failure of the 1946 enactment to 
two reasons: 

First, the former section three failed to provide a judicial rem-
edy for wrongfully ,vithholding information, thus allowing capri-
cious administrative decisions forbidding disclosure to go 
unchecked. Second, and more importantly, section three of the 
APA imposed several major I'!'stl'ictions on free disclosure. Acting 
nuder "color of law," an administrator w'as !'mpowered to with-
hold information "requiring secrecy in the public interest;" when 
the person seeking disclosure was not "properly and directly con-
c!'rned," or where the information was "held confidential for good 
cause found i" and "when the information sought was related to 
the internal management" of a government ageney or department. 
These four restrictive and nebulously drafted clauses provided 
agencies and dep~u-tments with pervasi ve means of withholding 
information." 8 

The Administrative Procedure Act had been in operation less than 
ten years when a Hoover Commission task force recommended minor 
changes in the public information section. Two bills were introduced 
in the 84th Congress to carry out the minimal task force recommen-
dations,9 but the bills died without even a hearing. In the 85th Con-
gress, the first major revision of the public information provisions 
was introduced,1<O based on a detailed study by Jacob Scher, North-
western University expert on press law, who was serving as special 
counsel to the House Government Information Subcommittee. No 
action ,vas tak!'n on thec:e bills, but in 1958 a statnte WflS passed amrud-
ing the Federal "housekeeping" statute, which provides that the head 
of each department may prescribe regulations not inconsistent with 
law for governing his department, so as to provide that the statute 
does not authorize withholding information or records from the nub-
lic.u In the 86th and 81th Congresses, a number of versions of these 
bills were introduced,t2 and although interest was aroused and some 
hearings held, none appear to have received serious considerations in 
either house. 

• Coron. Jr., Federal Procurement and the Freedom oj Information •.tct, 20 Fed. B..T. 271 
(1968). Also, spe S. Rep. No. 1219. 88th Cong.. 2d S""~. 10 IH11\4l. 

• Comment. The Freedom of Information A.ct: A Oritical Review, 38 Geo. Wash. L. Rev. 
150. 151-152 (1969). 

• S. 25(}4. 84th Congh 1st Sess. (1955) introdnced by Senator Wiley, and S. 254.1, 84th 
Con/r 1. .. 1st Sess. (19f>5) Introduc!'d by Senntor McCarthy.

H.N. 7174. 85th Cong.. 1st Sess. (1957) introduced hy Representative Moss; S. 2148. 
85th Conll' .. 1st Sess. (1957) introduced by Scnlltor Hennings; and S. 4094, 85th Cong., 2d 
Sess. (1958) introduced by Senators Ervin lind Butlpr. 

11 P.L. 85-619. 72 Stat. 547 (195R). now found at ;) n.s.c. section ::l01 (1970). 
12 For example. S. 186, 86th Cong., ht Sess. (1$)59) lntr"dl1cf'rl by S(>nntor Hpnnlnl;s

(this bill was the same as S. 4094. 85th Conlr.). S. 1070. 86th CO"'Il'.. 1st Se~s. (11159)
Introduced by Senators Ervin and ButlN: S. 2780. 86th C()ng.• 2d Sess. (1960) introduced 
by Senator Hennings (a r'(>vis\on of S. 186) : S. 1887, 87th COI1l!:.. 1st Se~s. (1961) intmdnce<l 
by Senator Ervin; S. 1567. 87th COI1l!;., 1st Sess. (19'61) introduced bv Senators Hnrt, 
Long. and Proxmire: S. 1907. 87th Cong.. let Sess. (1961) introdl1C1"d by S'enator Proxmlre: 
S. 3410, 87th Cong., 2d Sess. (19621, introduced by Senators Dirksen lind Carroll: and 
H.N. 9926, 87th Cong., 2d Sess. (1962) introduced by Representative Walter. 
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In the ,&Sth Congress, the movement to amend section 3 can be said 
to have begun in earnest. On .June 4, 1963, two bills were introduced 
in the Senate. The first of these was S. 1663 13 which, if it had passed, 
would ]uwe replaced the entire Administrative Procedure Act. The 
second bill S. 1666 14 was identical to section 3 of S. 1663, and aimed 
at amending only section 3 of the Act. The reason for introducing both 
bills was to'foclls attention on the need to make the revision and to ex-
pedite action in that regard.15 Senate hearings were held on S. 1666 
and section 3 of S. 1663 in October, 1963,16 To remedy the weakness 
of existing law, the Senate Report stated the purpose Of S. 1666 as: 
"... to eliminate such phrases, to establish a general philosophy of 
full agency disclosure unless information is exempted under clearly 
delineated' statutory language and to provide a court procedure by 
which citizens and the press may obtain information wrongfully 
withheld." 17 Following the 1963 hearings, several revisions were made 
in S. 1666, and after additional hearings were conducted in .Tuly of 
1964,18 the bill underwent further modifications.19 This revised version 
of S: 1666 was passed by the Senate on .July 28, 1'964,26 but no action 
was taken by the House thereon before adjournment. In the 89th Con-
gress, on February 17, 1965, a further modified form of S. 1666 was 

21 introduced in the Senate as S. 1160 and in the House of Representa-
tives as H.R. 5012.22 The House held hearings on March 30, 31, April 
1,2, and 5, 1965 23 and the Senate on May 12, 13, 14, and 15, 1965. The 
Senate passed S. 1160, as amended, on October 13, 1965.

24 

25 The Honse 
of Representatives then passed this bill on .June 20, 1966.26 

The Honse Report on S. 1160 21 stated what the Honse considered 
the purposes and intentions of the bill, buta'ppears at places to be 

la S. 1663. 88th Cong., 1st Sess. (196:l) introduceil by Sl'nntors Dirksen nnd Long. 
H S. 1666. 88th Cong.. 1st Sl'SR. (1963) introilncpiI by Senator l.ong and co-sponsorf'iI by

Senators Bartlett. Bayh. BOjrgs. Case. Dirksen, Ervin. Fong Grnpnint! Rnrt. Kf'ating.
Kefauver. Metcalf, Morse, Moss, Nelson. Neuberger, Proxmire, Riblcoif. Smathers. 
Symington. and Walthers. 

15 109 COllg. Ree. 9958 (1963) (rpmarks of Senator J.ong). 
,. Hearin.q8 on the Administrative Procedure A.ct Before the E'h.bcommittee on Admini.­

trative Practice and Procedure of the Senate Committee on the Judiciar'll, 88th Cong.. 1st 
Sess. (196,'1). 

11 S. Rep. No. 1219. 88th Cong.. 2i1 Sess. (1964) ; 110 Congo Ree. 17089 (1964) (remnrks
of S .. nator Mansfi..ld). 

,. Hearings on the Administrative Procedure Act Before the Subcommittee on Admini8­
trative Practice and Procedure of the Senate Committee on the J1ldiciar)/, 88th Cong.. 2i1 
SI'ss. (1964). 

'lll Note, OommenU on Proflose,l Amendment.• to Section S of the Admini.•trativc Pro­
cedure Act; The Freedom of Information Bill, 40 Notre Dame L. 417.419 (1965). 

20 110 Congo Ree. 17089 (1964). 
n S. 1160. 89th Cong., 1st Sesg. (1965) Introdueeil by Senators J,ong. Anderson. Bartlett. 

Bayh. Boggs. Burdick. Casf'. Dirksen. Ervin. Fong. Hart. "{('tealf. Mol'S<'. Moss. Nelson, 
Nenberg-er. Proxmlre. Rlbicoff Smathers. S>'ming-ton, Tyding-s. anil Yarborough. 

29 n.R. 5012. 89th Cont!.. 1st S('sS. 119m;) introduceil by RI'p,resentative lIfoss. The follow-
inll" iilentical hills were also Introduced In thf' Rouse on the same day or enrly in the session: 
n.R. 5013. introducf'd by Representative Fasrell : H.R. 5014 by Representative Macdonald: 
H.R. 5015 hy Represelltati,,\, Griffin: H.R. 5016 by R(>l'resentatiy(> Reid: R.R. 5017 b~' 
Representativf' Rumsfeld: H.R. 5011> hy Reprl'sf'ntntln' Eilmondson: FL. G019 by Rf'p, 
..esentatIve Ashley: R.n. 5020 bv Renresentative l\{cCarthy: R.n. 5021 by Representative
Reid; H.R. 5237 by Reprpsf'ntative Gibbons: R.R. 5406 by Rel'resf'ntative J.ell"gett: H.R. 
5520 by Rf'Prf'sentative S .. hl'ul'r: H.R. 55);3 by Repr!'"f'ntativ" Patt<'n: n.R. 6112 by 
~eprf's~ntatlve lIlOshf'r: H.R. 6739 by Representative Edwards; n.R. 7010 hy R"prf"lelltll-
tive Wlflnall : Hnd H.R. 7161 bv Rf'nrf'sentative Erl"nborll. 

23 Hearings on Federal Public Records I,aw Before a Subcommittee of the House Com­
mittee on Government Operation8. 89th Conll".. 1..t Sess. parts 1 and 2 (1965).

'" Hearing .• on Administrative P,'oredure Act Before the 811bcommittee on Admini8tratil'e 
Practice a,nd Procedure of the Senate Committee on the Judiciary, 89th Cong.. l~t Se~". 
(1965). S!'e S. Rep. :No. R13. ROth Cong., 15t S"~s. (1965). 

2S 111 Conll". Ree. 26821 (1065).  
00 112 Cong. RE'c.13661 (1966).  

27 R.R. Rep. No. 1497. 89th Con., 2d SesR. (1966). reprinted below at page 22.  

http:Hearin.q8
http:modifications.19
http:regard.15
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inconsistent not only with the Senate Report but also with the ex-
plicit language of the statute. Professor Kenneth Culp Davis, a 
leading commentJa'tor 'On the Freedom 'Of Information Act, 'Observed 
that "In general, the Senate committee is relatively faithiul to the 
words 'Of the Act, and the House committee ambiti'Ously undertakes 
to change the meaning that appears in the Act's words. The main 
thrust of the House committee remarks that seem to pull away from 
the literal statutory w'Ords is alm'Ost always in the direction of non-
disclosure." 28 Professor Davis continues: 

A fundamental question about legislative history, affecting almost all the use 
of legislative history of this Act, is whether the House report, written after the 
Senate had passed the bill and therefore not taken into account by the Senate, 
can be given the same weight as the Senate report, kno'i\'n to both the Senate and 
the House. The question takes on added importance because of the sharp differ· 
ences between the two reports and because of the constant reliance by the 
Attorney General's Memorandum on the House report. Two courts so far have 
passed upon this question, both taking the same view. One said that the House 
report "represents the thinking of only one house, and to the extent that the two 
reports disagree, the surer indication of congressional intent is to be found in 
the Senate report, which was available for consideration in both houses." '" The 
other said that it "accepts the Senate reading of the statute since its report was 
before both houses of the Congress." '" P.L. ~23, 81 Stat. 54, was enacted on 
June 5. 1907 in order to incorporate into title 5 of the United States Code, with-
out substantive change, the provisions of P.L. 89-487,"· Technical changes in 
language were made to conform therewith. 

In June, 1967, the Attorney General issued a detailed and compre-
hensive memorandum for the executive departments and agencies to 
assist them in fulfilling their obligation under the new Act and to 
correlate the text thereof with its relevant legislative history.32 

It has been observed that the Attorney General's Memorandum relies 
primarily on language of the more restrictive House report. One court 
observed: 

The Attorney General's conclusions do nat have the weight of a contemporane-
OllS administrative interpretation sin('e he is not charged with administering the 
Act. He recognized, moreover that devinitive resolution of some ambignities-
perhaps those presented here-would have to await court rulings. The analysi;:; 
of exemption (2) by the Attorney General fails to discuss the Senate Report. 
(Footnotes omitted.)" 

Thus while the Attorney General's Memorandum is im:tnlctive on 
many points of interpretation of the Act, it should properly be con-
sidered not part of the legislative history but only an excellent second-
ary source . 

.. DavIs, K. C .. Administratil'C IAIUl Treat'He (Snnnlpment) § ~A.2 . 

... Benson y. Gf>nernl S .. rylc... A(lmlni~trntlon, 2R9 F. Bupp. 590, 595 (W,D. Wnsh. 1968),
affirmed on other !l'rounils, 415 F. 2<1 R7R (9th Clr. 1969). 

30 Consumer. Union of Unlteil StateR v. Veteranl< AdminIstratIon, 301 F. Supp. 796. 1'01 
(S,D.N,Y, 1969). 

31 S. Rep. No. 241{, 90th Con!!".. 1~t Ses•. (19-67). Th.. completl' text of 5 U.S.C. section 552 
(l!HO) I, rpprodnc..iI helow at nag!, 11. 

32 Attorney Genf'ral. Unlt!'iI lIt/tteR Denartment of Justle... Attorn.e!! General's Afemo­
ranf/tlm on the Public Information Section of the Admin/strati"e Procedure Act (June
19117 \. rpnr! ntpil hplow at nage 194. 

•• Consnmf'rs Union <>f Unite,l IItatps v. Vetprans AdmlnIHtr"tlon. rlOl F. Supp. 796, 801 
(II,D.N,Y. 1969) : see Benson v. Gt'neral Services Administration. 21'9 F. IIlIpp. u90. u95 
(W.D. WMh. '1968). all"d on othH gronn(ls. 415 I". 2i1 R7R (9th Clr. 1969): Soucie v. 
David, 44R F. 2d 1067, 1077 (D.C. Clr. 1971). S!'f> also Getman v. NLRB, 450 F. 2d 670 
(D.C. Clr. 1971). 
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SUMMARY OF LEGISLATIVE HISTORY 


I. 	Freedom of Information Act, 5 U.S.C. 552 (P.L. 90-23, 90th Con-
gress, H.R. 5357, .Tune, 19(7). * 

II. Committee Reports on H.R. 5357 (90th Congress) : 
A. H. Rept. No. 125, 90th Cong., 1st Sess., Committee on the 

Judiciary, March 14, 1967.* 
B. S. Rept. No. 248, 90th Cong., 1st Soos., Committee on the 

Judiciary, May 17, 1967. 
III. 	Congressional Record References on H.R. 5357 (90th Congress) : 

A. Considered and passed House, April 3,1967,113 Congo Rec. 
8109.* 

B. Considered and passed Senate, amended, May 19, 1967, 113 
Congo Ree. 13253. 

C. House agreed to Senate amendments, May 25, 1967, 113 
Congo Rec. 14056. 

IV. 	FreRAlom of Information Act (before codification), 80 Stat. 250 
(P.L. 89-487, 89th Congress, S. 1160, .July 4, 19(6). 

V. Committee reports on S. 1160 (89th Congress) : 
A. S. Rept. No. 813, 89th Cong., 1st Sess., Committee on the 

Judiciary, October 4,1965.* 
B. H. Rept. No. 1497, 89th Cong., 2nd Sess., Committee on 

Government Operations, May 9, 1966.* 
VI. 	Congressional Record References on S. 1160 (89th Congress) : 

A. Considered and passed Senate, October 13, 1965, 111 Congo 
Rec.26820. 

B. Considered and passed House, June 20, 1966, 112 Congo Rec. 
13007.* 

VII. Senate Passage~-88th Congress: 
A. S. Rept. No. 1219, 88th Cong., and 2nd Session (S. 16(6).* 
B. Considered and passed Senate, July 28, 1964, 110 Congo 

Rec.17086.* 
C. On motion to reconsider, .July 31, 1964, 110 Congo Rec. 

17666.* 
VIII. Hea.rings: 

A. Senate Committee on the .Tudiciary, Hearings on S. 1160, 
May 12,13,14, and 21, 1965. 

B. Senate Committee on the Judiciary, Hearings on S. 1663, 
.July 21, 22 and 23, 1964. 

C. House Committee on Government Operations, Hearings on 
R.R. 5012, March 30 and 31, April 1, 2 and 5, 19565 (and 
Appendix). 

IX. 	Prior law: 
A. Revised Statutes, sec. 161.* 
B. Public Law 85-619, amending Revised Statutes sec. 161.* 
C. Administrative Procedure Act sec. 3, P.L. 404, ch. 324, 79th 

Cong.,2d Sess. * 

-Texts Ret out In full hereafter. 



TEXT OF THE FREEDOM OF INFORMATION ACT 

(Section 552 of Title 5, United States Code, as amended by Public Law 90-28) 

§ 552. Public information; agency rules, opinions, orders, records, and proceed-
ings. 

(a) Each agency shall make available to the public information as follows: 
(1) Each agency shall separately state and currently publish in the Federal 

Register for the guidance of the public-
(A) descriptions of its central and field organization and the established 

places at which, the employees (and in the case of a uniformed service, the 
members) from whom, and the methods whereby, the public may obtain in-
formation, make submittals or requests, or obtain decisions; 

(B) statements of the general course and method by which its fUnctions 
are channeled and determined, including the nature and requirements of 
all formal and informal procedures available; 

(C) rules of procedure, deSCriptions of forms available or the places at 
which forms may be obtained, and instructions as to the scope and contents 
of all papers, reports, or examinations; 

(D) substantive rules of general applicability adopted as authorized by 
law, and statements of general policy or interpretations of general appli-
cability formulated and adopted by the agency; and 

(E) each amendment, revision, or repeal of the foregoing. 
Except to the extent that a person has actual and timely notice of the terms 
thereof, a person may not in any manner be required to resort to, or be ad-
versely affected by a matter required to be published in the Federal Register and 
not so published. For the purpose of this paragraph, matter reasonably available 
to the class of persons affected thereby is deemed published in the Federal 
Register when incorporated by reference therein with the approval of the Di-
rector of the Federal Register. 

(2) Each agency, in accordance with published rules, shall make available for 
public inspection and copying-

(A) final opinions, including concurring and dissenting opinions, as well 
as orders, made in the adjudication of cases; 

(B) those statements of policy and interpretations which have been 
adopted by the agency and are not published in the Federal Register; and 

(C) administrative staff manuals and instructions to staff that affect a 
member of the publie ; 

unless the materials are promptly published and eopies offered for sale. To the 
extent required to prevent a clearly unwarranted invasion of personal privaey, 
an agency may delete identifying details when it makes available or publishes 
an opinion, statement of pOlicy, interpretation, or staff manual or instruction. 
However, in each case the justification for the deletion shall be explained fully 
in writing. Each agency also shall maintain and make available for public 
inspection and copying a current index providing identifying information for 
the publlc as to any matter issued, adopted, or promulgated after July 4, 1967, 
and required by this paragraph to be made available or published. A final order, 
opinion, statement of policy, interpretation, or staff manual or i.nstruction that 
affects a member of the public may be relied on, used, or cited as precedent by an 
agency against a party other than an agency only if-

(!) it has been indexed and either made available or published as pro-
vided by this paragraph; or 

(ii) the party has actual and timely notice of the terms thereof. 
(8) Except with respect to the records made available under paragraphs (1) 

and (2) of this subsection, each agency, on request for identifiable records made 
in accordance with published rules stating the time, place, fees to the extent 
authorized by statute, and procedure to be followed, shall make the records 
promptly available to any person. On complaint, the district court of the United 
~tates in the district in which the complainant resides, or has his principal place 
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of business, or in which the agency records are situated, has jurisdiction to en-
join the agency from withholding agency records and to order the production of 
any agency records improperly withheld from the complaint. In such a case the 
court shall determine the matter de novo and the burden is on the agency to sus-
tain its action. In the event of noncompliance with the order of the court, the 
district court may punish for contcmpt the responsible employee, and in the case 
of a uniformed service, the responsible member. Except as to causes ,the court 
considers of greater importance, proceedings before the district court, as author-
ized by this paragraph, take precedence on the docket over all other causes and 
shall be assigned for hearing and trial at the earliest practicable date and 
expedited in every way. 

(4) ElIch agency having more than one member shall maintain and make avail-
able for public inspection. a record of the final votes of each member in every 
agency proceeding. 

(b) 'Phis section dOes Dot apply to matters that are--
(1) specifically required by Executive order to be kept secret in the in· 

terest of the national defense or foreign policY; 
(2) related solely to the internal personnel rules and practices of an 

agency; 
(3) specifically exempted from disclosure by statute: 
(4) trade secrets and commercial or financial information obtained from 

a person and privd.leged or confidential; 
(5) intcr-agency or intra-agency memorandums or letters which would not 

be available by law to a party other than an agency in litigation with the 
agency; 

(6) personnel and medical files and similar files the disclosure of which 
would constitute a clearly unwarranted invasion of personal privacy; 

(7) investigatory filel3 compiled for law enforcement purposes except to 
the extent available by law to a party other than an agency; 

(8) contained in or related to examination, operating, or condition reports 
prepared by, on behalf of, or for the use of an agency responsible for the reg-
Ulation or supervision of financial institutions; or 

(9) geological and geophysicalinformation and data, including maps, con-
concerning wells. 

(c) This section does not authorize withholding of information or limit the 
availability of records to the public, except as specifically stated in this section. 
This section is not authority to withhold information from Congress. (Pub. L. 
89-554; Sept. 6, 1966,30 Stat. 383; Pub. L. 9(}-23, § 1, June 5, 1967, I'll Stat. 54.) 
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H. Rept. No. 125, 90th Cong., 1st Sess. (March 14, 1967)*  

CODIFICATION OF PUBLIC LAW 89-487  

MARCH 14, 1967.-Committed to the Committee of the Whole House on the  
State of the Union and ordered to be printed  

.Mr. WILLIS, from the Committee on the Judiciary, submitted the 
following 

REPORT 
[To accompa.ny H.R. 5357] 

The Committee on the Judiciary, to whom was referred the bill 
(H.R. 5357) to amend section 552 of title 5, United States Code, to 
codify the provisions of Public Law 89-487, having considered the 
same, report favorably thereon without amendment and recommend 
that the..bill do pass. 

PURPOSE 

The purpose of this bill is to incorporate into title 5 of the United 
States Code, without substantive change, the provisions of Public 
Law 89-487, which was enacted subsequent to the passage of title 5 
by the House of Representatives. 

Title 5, enacted by Public Law 89-554, contained the Administrative 
Procedure Act as amended through June 30, 1965. The amendment 
to that act by Public Law 89-487 becomes effective July 4, 1967, but 
was not drafted as an amendment to title 5. 

SECTION ANALYSIS 

SECTION 1 

Section 1 amends section 552 of title 5, United States Code, to 
reflect Public Law 89-487. 

The words "Every agency shall make available to the public the 
following information" are omitted as redundant as to subsections 
(a)-Cd) in view of the provisions contained therein, and as inapplicable 
to subsections (e) and (f). 

'Tile Senate Report (No. 248, May 17, 1967) is almost identical to tllis House Report. 

http:accompa.ny
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In subsections (a) (1) and (c), the word "employees" is substituted 
for "officers" to conform with the definition of "employee" in 5 
U.S.C. 2105. 

In the last sentence of subsection (b), the words "A final order * * * 
may be relied on * * * only if" are substituted for "No final 
order * * * may be relied npon * * * unless"; and the words "a 
party other than an agency" and "the party" are substituted for "a 
private party" and "the private party", respectively, on authority of 
the definition of "private party" in 5 App. U.S.C. 1002(g). 

In subsection (d), the words "shall maintain and make available 
for public inspection a record" are substituted for "shall keep a record 
* * * and that record shail-be avai1abl~for public inspection". 

In subsection (e)(5) and (7), the words "a party other than an 
agency" are substituted for "a private party" on authority of the 
definition of "private party" in 5 App. U.S.C. 1002(g). 

In subsection (£), the wordsrt1J"'his section does not authorize" and 
"This section is not authority" are substituted for "Nothing in this 
section authorizes" and "nor shall this section be authority", respec-
tively. 

5 App. U.S.C. 1002(g), defining "private party" to mean a party 
other than a agency, is omitted since the words, "party other than an 
agency" are substituted for the words "private party" wherever 
they appear in revised 5 U.S.C. 552. 

5 App. U.S.C. 1002(h), prescribing the effective date, is omitted 
as unecessary. That effective date is prescibed by section 4 of this 
bill. 

SECTlO~ 2 

Section 2 amends the analysis of chapter 5 of title 5, United States 
Code, to reflect the change in the catchline for section 552 of title 5. 

SECTION 3 

Section 3 repeals the act of July 4, 1966, Public Law 89-487 (80 
Stat. 250) 

SECTION 4 

Section 4 prescribes the effective date of the bill as July 4, 1967, 
or the date of enactment of the bill, whichever is later. This con-
forms with the effective date of Public Law 89-487 which is repealed 
by this bill. 



COMPLIANCE WITH RAMSEYER RULE  

In compliance with pamgraph 3 of XIII of the Rilles of the House of Representatives, changes in existing  
law are shown belo'w: 

EXISTING LAW 

,Sec. 3 of Administrative Procedure Act, as amended by 
Public Law 89-487) 

SEC. 3. Every agency shall make available to the public 
the following information: 

PUBI,ICATlON IN THE FEDERAL REGISTER.-Every 
ngeney shall separately state and currently publish in the 
Federal Register for the guidance of the public (A) de-
scriptions of its central and field organization and the 
established places at which, the officers from whom, and 
the methods whereby, the public may secure information, 
make submittals or req nests, or obtain decisions; (B) 
statements of the general course and method by which its 
fnnetions are channeled and determined, ineIuding the 
nature and requirements of all formal and informal proce-
dures available; (C) rules of procedure, descriptions of 
forms available or the places at which forms may be 
obtained, and instructions as to the scope and contents 
of all papers, reports, or examinations; (D) substantive 
rules of general applicability adopted as authorized by 

. and statements of general policy or interpretations 
of general applicability formulated and adopted by the 
agency; and (E) e\Tery amendment, revision, or repeal of 
the foregoing. Except to the extent that a person has 
actual and timely notice of the terms thereof, no person 

NEW TEXT 

(Sec. 552 of title 5, United States Code) 

§ 552. Public information; agency rules, opinions, orders, 
records, and proceedings 

(a) Each agency shall separately state and currently 
publish in the Federal Register for the guidance of the 
public-

(1) descriptions of its central and field organization 
and the established places at which, the employees 
from whom, and the methods whereby, the public 
may obtain information, make submittt1ls or requests, 
or obtain decisions; 

(2) statements of the general course and method by 
which its functions are channeled and determined, 
including the nature and requirements of all formal 
and informal procedures available; 

(3) rules of procedure, descripHons of forms avail-
able or the places at which forms may be obtained, 
and instructions as to the scope and contents of all 
papers, reports, or examinations; 



EXISTING LAW 

shall in any manner be required to resort to, or be ad-
versely affected by any matter required to be published 
in the Federal Register and not so published. For pur-
poses of this subsection, matter which is reasonably a\'ail-
able to the class of persons affected thereby shall be deemed 
published in the Federal Register when incorporated by 
reference therein with the approval of the Director of the 
Federal Register. 

(b) AGENCY OPINIONS AND ORDERs.-Every agency 
shall, in accordance with published rules, make available 
for public inspection and copying (A) all finnl opinions 
(including concurring and dissenting opinions) and all 
orders made in the adjudication of cases, (B) those state-

NEW'.r1!lXT 

(4) substantive rules of general applicability adopted 
as authorized by law, and statements of general policy 
or interpretations of general applicability formulated 
and adopted by the agency; and 

(5) each &,mendment, revision; or repeal of the 
foregoing. 

Exeept to t,he extent that a person has actual and timely 
notice of the terms thereof, a person may not in any 
manner be required to resort to, or be ad\'ersely affected 
by, a matter required to be published in the Federal 
Register and not so published. For the purpose of this 
subsection, matter reasonably available to the class of per-
sons affected thereby is deemed puhlished in the Federal 
Register when incorporated by reference therein with the 
approvnl of the Director of the Federal Register. 

(b) Each agency, in accordance with published rules, 
shall make available for public inspection and copying-

(1) final opinions, including concurring and dis-
senting opinions, as well as orders, made in the adjudi-
cation of cases; . 



ments of policy and interpretations which have been 
adopted by the agency and are not published in the Fed-
eral Re¥,ister, and (0) administrative staff manuals and 
instructlOns to staff that affect any member of the public, 
unless such materials are promptly published and copies 
offered for sale. To the extent required to prevent a 
clearly unwarranted invasion of personal privacy, an 
agency may delete identifying details when it makes avail-
able or publishes an opinion, statement of policy, interpre-
tation, or staff manual or instruction: Provided, That in 
every case the justification for the deletion mnst be fully 
explained in writing. Every agency also shall maintain 
and make available for public inspection and copying a 
current index providing identifying information for the 
public as to any matter which is issued, adopted, or pro-
mulgated after the effective date of this Act and which is 
required by this subsection to be made available or pub-
lished. No final order. opinion, statemen t of policy, 
interpretation, or staff manual or instruction that affects 
any member of the public may be relied upon, used or cited 
as precedent by an agency against any private party unless 
it has been indexed and either made available or published 
as provided by this subsection or unless that private party 
shall have actual and timely notice of the terms thereof. 

(2) those statements of policy and interpretations 
which have been adopted by the agency and are not 
published in the Federal Register; and 

(3) administrative staff manuals and instructions 
to staff that affect a member of the public; 

unless the materials are promptly published and copies of-
fered for sale. To the extent required to prevent a clearly 
unwarranted invasion of personal pri\'aey, an agency may 
delete identifying details when it mnkes available or pnb-
lishes an opinion, statement of policy, interpretation, or 
staff manual or instruction. However, in each case the 
justification for the deletion shall be explained fully in 
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(c) AGENCY RECORDS.-- Except with respect to the 
records made available rursnant to subsections (a) and 
(b), every agency shal, upon request for identifiable 
records made in accordance with published rules stating 
the time, place, fees to the extent authorized by statute 
and procedure to be followed, make such records promptly 
available to any person. Upon complaint, the district 
court of the United States in the district in which the com-
plainant resides, or has his principal place of business, or in 
which the agency records are situated shall have jurisdic-
tion to enjoin the agency from the withholding of agency 
records and to order the production of any agency records 
improperly withheld from the complainant. In sitch cases 
the court shall detormine the matter de novo and the 
burden shall be upon the agency to sustain its action. In 
the event of noncompliance with the court's order, the 

NE.W TExT 

writing. Each agency also shall maintain and make avail-
able for public inspeetion and copying a current index pro-
viding identifying information for the public as to any 
matter issued, adopted, or promulgated after July 4, 1967, 
and required by this subsection to be made available or 
published. A final order, opinion, statement of policy, 
interpretation, or staff manual or instruction that affects 
a member of the public may be relied on, used, or cited 
as precedent by an agency against a party other than an 
agency only if-

(A) it has been indexed and either made available 
or published as provided by this snbsectionj or 

(B) the part,y hILS actual and timely notice of the 
terms thereof. 

(c) Except with respect to the records made aVltil-
able under subsections (a) and (b) of this section, each 
agency, on request for identifiable records made in accord-
ance with published rules stating the time, place, fees to the 
extent authorized hy statute, and procedure to be followed, 
shall make the records promptly available to any person. 
On complaint, the district court of the United States in the 
district in which the complainant resides, or has his prin-
cipal place of business, or in which the agency records are 
situated, has jurisdiction to enjoin the agency from with-
holding agency records and to order the production of any 
itgency records improperly withheld from the complainant. 
In such a case the court stHill determine the matter de novo 
and the burden is on the agency to sustain its action. In 
the event of noncompliance with the order of the court, the 
district court may punish the responsihle employees for 



district court may punish the responsible offieers for COIl-
tempt. Except !tS to those eanses which the court deems 
of greater importance, proeeedings before the district eourt 
as authorized by this subsection shall take preeedenee on 
the docket over !tll other causes and shall be assigned for 
hearing and trial at the earliest practicahle date and ex-
pedited in every way. 

(d) AGENCY PROCEEDINGs.-Every agency having more 
than one member shall keep a record of the final votas of 
each member in every agency proceeding and such record 
shall be available for public inspection. 

(e) EXEMPTIONs.-The prOVIsions of this section shall 
not be applic!lble to matters that are (1) specifically re-
quired by Executive order to be kept secret in the interest 
of the national defense or foreign policy; (2) related solely 
to the internal personnel rules and practices of any !lgency; 
(3) specifically exempted from diselosure by st!1tute; (4) 
trade secrets and commercial or financial information 
obtained from any person and privileged or confidential; 
(5) inter-agency or intra-agency memomndmns or letters 
which would not be available by law to a private party in 
litigation with the agency; (6) personnel and medical files 
and similar files the disclosure of which would constitute 
a clearly unwarmnted invasion of personal privacy; (7) 
investigatory files compiled for law enforcement pllrposes 
except to the extent availahle by law to a privl),te party; 
(8) contained in or related to examimttion, operating, or 
condition reports prepared by, on belutlf of, or for the nse 
of any agency responsible for the regulation or snpervision 
of financial institutions; and (9) geological and geophysi-

contempt. Except as to callses the cOllrt considers of 
greater importance, proceedings before the district court, 
as authorized by this subsection, take preeedenee on the 
docket over aU other causes and shall be assigned for hear-
ing and trial at the eadiest practicable date and expedited 
in every way. 

(d) Each agency having more than one member shall 
rllf1intain ttnd make avnilable for public inspection a 
record of the final votes of each member in every agency 
proceeding. . 

(e) This section does not apply to matters that are-
(1) specifically required by Executive order to be 

kept secret in the interest of the national defense or 
foreign policy; 

.(2) reIn ted solely to the internal personnel rules 
and practices of an ageney; 

(3) specifically exempted from diselosare by 
statute; 

(4) trade secrets and commercial or fimweial in-
formntion obtained from a person and privileged or 
confiden tinl; 
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cal information and data (including maps) concerning 
wells. 

(f) LIMITATION OF EXEMPTIONS.-Nothing in this sec-
tion authorizes withholding of information or limiting the 
availability of records to the public except as specifically 
stated in this section, nor shnll this section be authority 
to withhold information from Congress. 

(g) PRJVATE PARTY. As llsed in this section, "private 
party" means allY party other than an ageney. 

(h) Ef;'FEc'rrvE DATE.-This amendment shall become 
effective one year following t,he date of t.he enactment 
of this Ad. 

NEW TEX1' 

(fi) inter-agency or intra-ageney memorandums or 
letters which would not be available by law to a party 
other than an ngency in litigation with the ageney; 

(6) personnel and medical files and similnr files 
the disclosure of which would constitute a clearly un-
\yarranted invasion of personal privacy; 

(7) invest,igatory files compiled for law enforce-
ment purposes exeept to the extept available by la\v to 
a party other tilitn an ttgency; 

(8) contained in or related to examinat.ion, oper-
ating, or condition reports prepared by, on behalf of, 
or for the use of an agency responsible for the regllht-
tion or supervision of finaneial institllt.ions; or 

(9) geologicnl and geophysieal informntion and 
data, induding maps, eoncerning wells. 

(f) This section does not au tltori:w "ithholding of 
information or limit the availability of records to the 
publie, except as specifically stat.ed in this section. This 
section is not authority to withhold informntion from 
Congress. 



H.R. 5357 Considered and Passed House April 3, 1967, 113 Congo Ree. 8109 

CODIFICATION OF PUBLIC LAW 89-487 
The Clerk called the bill (H.R. 5357) to amend section 552 of title 5, United 

States Code, to codify the provisions of Public Law 89-487. 
The SPEAKER. Is there objection to the present consideration of the bill? 
Mr. HALL. Mr. Speaker, reserving the right to object, it is my understanding, 

although it is not so stated in the report, that these changes were recommended 
by the Department of Justice. Will the gentleman from the Committee on the 
Judiciary confirm this? 

Mr.KASTENMEIER. Mr. Speaker, will the gentleman from Missouri yield? 
Mr. HALL. I yield to the gentleman from Wisconsin. 
Mr. KASTENMEIER. Mr. Speaker, These are not actual changes, but this 

procedure, incorporating this entire title 5, was recommended by the Department 
of Justice. 

Mr. HAIJL. Mr. Speaker, I would like to inquire further as to whether this 
would in any way aid or abet what has come about as a result of the Reorganiza-
tion Act of 1949, which makes it possible to print in the Federal Register a re-
organization of one of the executive branches, with the full effect and weight of 
law if not objected to by resolution on the part of one of the two Houses of Con-
gress within a requisite number of days- Is there anything within these changes 
of the provisions of Public Law 89--487 which would make this power of the 
"veto in reverse"-as I have referred to in the provision-more applicable? 

In other words, What I am getting at is, will it further relegate any of the 
powers of the Congress to the executive branch of the Government? 

Mr. KASTENMEIER. Mr. Speaker, will the gentleman from Missouri yield? 
Mr. HALL. I yield to the gentleman from Wisconsin. 
Mr. KASTENMEIER. Mr. Speaker, I assure the gentleman this does not have 

that effect. This does not change in any respect the powers of Congress or the 
executive branch. 

Mr. HALL. We do have the gentleman's full assurance that on this bill there 
is no substantive change, and that it is really a technical and conforming amend-
ment which has nothing to do with the "veto in reverse"? 

Mr. KASTENMEIER. Mr. Speaker, if the gentleman from Missouri will yield 
further, the bill simply incorporates into title 5, without any SUbstantive change, 
an amendment of the Administrative Procedures Act. 'rhis bill incorporates 
into title 5 of the United States Code, without substantive change, the provisions 
of Public Law 89-487. That law was not amended by title 5, which was enacted 
by Public Law 89-554, but which codified the Administrative Procedures Act. 

For this reason we have so recommended. 
Mr. HALL. I appreciate the gentleman's explanation. 
Mr. GROSS. Mr. Speaker, will the gentleman yield? 
Mr. HALL. I yield to the gentleman from Iowa. 
Mr. GROSS. This would confer no greater power upon the 10th Judicial Con~ 

ference or upon any other judicial conference in the country; is that correct? 
Mr. KASTENMEIER. If the gentleman will yield further, I assure the gen-

tleman it will not. 
Mr. HALL. Mr. Speaker, I withdraw my reservation. 
The SPEAKER. Is there objection to the present consideration of the bill? 
There being no objection, the Clerk read the bill, as follows: 

rtext omittedl 

The bill was ordered to be engrossed and read a third time, was read the third 
time, and passed, and a motion to reconsider was laid on the table. 



22 

H. Rept. No. 1497. 89th Cong .• 2d Sess. 

89TH 	CoNGRESS} HOUSE OF REPRESENTATIVES { REPORT 
~dSe88i&n 

CLARIFYIXG A~D PROTECTING THE RIGHT OF THE 
PUBLIC TO INFORYIATION 

MAY 9, 1966.-Committed to the Committee of the Whole House 011 the 
State of the Union and ordered to be printed 

Mr. DAWSO~, from 	 the Committee on Government Operations, 
submitted the following 

REPORT 
(To a.ceompany S. 1160] 

The Committee on Government Operations, to whom was referred 
the bill (S. 1160) t.o amend section 3 of the Administrative Procedure 
Act, chapter 324, of the act of June 11, 1946 (60 Stat. 238), to clarifv 
and protect the ri~ht of the public to information, having considered 
the same, report favorably thereon "ithollt amendment and recom-
mend that the bill do pass. 

I. PuRPOSE 

Section 3 of the Administrative Procedure Act (5 U.S,C. 1002) 
requires every execllti>-e ngency to publish or make available to the 
public its methods of opcrntion, public procedure.:;, rules, policies, and 
precedents, Imd to nlllke nynilnble other "matters of officinl record" 
to any person who is properly !md directly concerned therewith, 
These requirements :lre :-;lIhject t·o sevemI brO!ld exceptions disc\ls",ed 
below. The preSl'llt seetion ::; is not 11. geneml puhlic l'econ\,; !tHY in 
that it does not !lfford to the public at lllrge necess to offirinl records 
generallv. . 

S. 1160 wOllld l'eri"e the "ection to provide n true Fedcl'tll puhlic 
records statute bv requiring the Ityailnbility, to flny memher of the 
publie, of nIl of tile exeC\ltiye hrt1neh reeords de~('ribed in it;; require-
Illent.s, except those im',;l\ U\~ lllntt('r~ whieh Ilr£' within nine stated 
eXem,lltiolls. It 11111 kt's t.lll' f!\ll()win~ mnjor Chlll1g£'S: 

1. It elimint\tes the "propcrh- llml directly concerned" tl'st of who 
shall have access to public reco'rd", stntin~ t'hnt the great majority "f 
records shall be ll.v!\ihlhle to "nDY pl'l'son." So that there would be 
no undue burden on the operllti()os of GO\'ernment agencies, reason-
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able access regulations may be established and fees for record 
searches chu.rged as is required by present law. I 

2. It sets up workable standards for the categories of records which 
may be exempt from public disclosure, replacing the vague phrases 
"good cause found," "in the public interest," and "internal manuO'e-
ment" \\ith specific definitions of information "which may be withheYd. 
Some of the specific categories cover information necessary to protect 
the national security; others cover material such as the Federal 
Bureau of Investigation files which are not now protected by law.2 

3. It gives an aggrieved citizen a remedy by permitting an appeal 
to a U.S. district court. The court review procedure would be ex-
pected to persuade against the initial improper withholding and would 
not add substantially to crowded court dockets.3 

II. BACKGROUND 

The broad outlines for legislative action'to guarantee public access 
to Government information were laid out by Dr. Harold L. Cross in 
1953. In that year he published, for the American Society of News-
paper Editors, the first comprehensive study of growing restrictions 
on the people's right to know the facts of government. Newspaper-
men, legislators, and other Government officials were concerned about 
the muShrooming growth of Government secrecy, but as James S. 
Pope, who was chairman of the Freedom of Information Committee ' 
of ASNE, explained in the foreword of the Cross book, "The People's t 
Right To Know": 

• .". we had only the foggiest idea of whence sprang 
"" "the blossoming Washington ler"'end that agency and depart-
. ment heads enjoyed a sort 0 personal ownership of news 
"about their units. We knew it was all wrong, but we didn't 

know how to start the battle for reformation. 
Basic to the work of Dr. Cross was th~ 

.
conviction that inherent in the ri~ht to speak and the right 
to ..print was the right to know. The right to speak and the 
right to print, without the right to know, are pretty empty

., " . 
Dr. Cross outlined three areas where, through legislative \ inaction, 
the weed of improper secrecy had been permitted to blossom and was 
choking out the basic right to know: the "housekeeping" statute 
which gives Government officials general authority to operate their 
agencies, the "executive privilege" concept which affects legislative 
access to executive branch information, and section 3 of the Admin-
istrative Procedure Act which affects public access to the rules and 
resnllations of Government action. 

10 1958 Congress corrected abuse of the Government's 180-year-old 
"housekeeping" statute by enacting a bill introduced in the House by 
Congressman John E. ~ross and in the Senate by Senator Thomfl,S E. 
Hennings. The Moss-Hennings bill stated that provisions of the 

I Hearings, pp. 61 and 61; see also 5 U.S.C. 140. 
• HesrIngs, pp. 15. 20. Z1. and 39.  
I Bearings. PI>. 101 and 109.  

" 'Heerlngs. "Foreign OpcrntloD5 and Government Information Subcommltt!!<l. on a proposed Federal 
pabllc reeordslaw. Mar. 30, 31, Apr. 1, 2, and 3, 1005, p. 211, cited horeafter as "hearings.' 
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"housekeeping" statute (5 U.S.C. 22) which permitted department 
heads to regulate the storage and use of Government records did not 
permit them to withhold those record,.; from the public. 

The cOllcept that Government officials far down the administrative 
line from the President could use a claim of tlexecutive privilege" to 
withhold information from the COJlgress was narro\ved in 1962 when 
President Kennedy informed Congress that he, and he alone, would 
invoke it. This limitation on the use of the "executive privilege" 
claim to \\;t~old information from Con~ess was affi~med by Presi-
dent Johnson Ul a letter to Congressman sfoss on April 2, 1965.5 

While there have been substantial improvements in two of the areas 
of excessh-e GO't"ernment secrecy, nothing has been done to correct 
a.buses in the third area. In fact, section 3 of the Administrati.e 
Procedure Act has become the major statutory excuse for withholding 
Government records from public view. 

THE "PUBLIC INFORMATION" SECTION OF THE ADMINISTRATIVE  
PROCEDURE ACT  

The Administrative Procedure Act, which was adopted in 1946 to 
bring some order ou~ of the gro\dng chaos of Government regulation, 
set uniform standards for the thousands of Government administrati.e 
actions affecting the public; it restated the law of judicial redew per-
mitting the public to appeal to the courts about wron~ful administra-
ti.e actions; it 'provided for public participation m an agency's 
rulemaking actiVlties. But most important it required "agencies to 
keep the public currently informed of their organization, procedures, 
a.nd mIes." 6 The intent of the public infonnation section of the 
Administrative Procedure Act (sec. 3) was set forth clearly by the 
Judiciary Committee, in reporting the measure to the Senate. The 
report declares that the public infonnation provisions-

a.re in many ways among the most important, far-reaching, 
and useful proV'lsi:ms * * *. The section has been drawn 
upon the theory that administrath-e operations' and pro-
cedures are public property which the ~eneral public, rather 
than a few specinlists or lobbyists, is entItled to know or haye 
ready melms of knowing with definiteness and assurance.7 

The act was signed in June 1946, and on July 15, 1946, the Depart-
ment of Justice distributed to all agencies a 12-page memoralldum 
interpreting section 3, which was to become effective on Septemb€'l' 11, 
~946. The memorandum, which together with similar memorulldums 
Ulterpreting the other sections of the nct was later mude nY:'l.ilnbl(' in 
the AttorHe,· General's )[nnuul, noted that Congress had left up to 
each agenc§ the del'isioll on whut information about the agency's 
actions wns to be classed il.8 "offici!.l records." 8 

The Adnunistrative Procedure Act had been in operation less thau 
10 years wheu 11 Hoover Commission task furce reconuneuded miuor 
changes ill the public in£ornUl.tioll section. S. 2504 (Wiley) nnd S. 25-11 
(McCarthy) were introduced ill the 84th Congress to carry out the 
minirul1.I tnsk forco recolHlllentitl.tions, but the bills died without cVeu a 
~aring, Iu the 85th Congress, the first major ro\;sion of the public 

I Hearings, p. 1:!3. 
1 • Attom~y ()('t'h'r:II', ~"'Ilmll on tho ,\dllltn!st~tlvo Procedure Act, proplU'ed by the Depo.rtm~llt ol­
U:~iflJl' p. 9; cit~d hertllll'!er fl' "Attorney Uenern!'s Manuul." 
• • • . .az, 79th ('001:., 1st SOl!l'., p. III>l.  

...ttorns1 a.uernl·s Ma.nuul, p. 2-1.  
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information provisions was introduced simultaneously in the House bv 
Congressman ",:\1068 (R.R. 7174) and in the Senate by Sen~ttor Rennin"·" 
(S. 2148). The legislntion was based on a deto.iled st.udy by Jac;b 
Scher, Northwestern Univ-ersity expert on press law, who was sernnO' 
as special counsel to the House Gov-ernment Informn.tion Subcommit: 
tee. There wus 00 action in eit.her the House or Senate on t.he )Ioss 
and Hennings bills, and modified versions were introduced year after 
year with no final action. In the 88th Congress the Senate passed 
S. 1666 too lnte in the session for House action. In the 89th Congress 
the Senate pll.ssedS. 1160 sponsored by 22 ::\Iembers of the Senate, and 
the Foreign Operations and Government Information Subcommittee 
held e.~tensiv-e hearings on similar legislation-H.R. 5012 and 23 
comparable House bills. 

m. THE NEED FOR LEGISLATION 

Section 3 of the Administrati,e Procedure Act (5 U.S.C. 1002), 
though titled "Public Information" and clearlv intended for that 
purpose, has been used as an authority for withholding, rather than 
disclosing, information. Such a 180" turn was easy to accomplish 
given the broad language of 5 U.S.C. 1002. The law, in its entirety, 
states: 

PUBLIC INFORMATION 

SEC. 3. Except to the extent that there is invoh-ed (1) any 
function of the United States requiring secrecy in the public 
interest or (2) any matter relating solely to the internal man-
agement of an agency-

(a) RULES.-Every agency shall separately state and 
currently publish in the Federal Register (1) descriptions 
of its central and field organization includin~ delegtttions by 
the agency of final authority and the established places at 
w,bich, and methods whereby, the public may secure infor-
mation or make submittals or requests; (2) statements of 
the general course and method by which its functions are 
channeled and determined, including the nature and re-
quirements of .u formal or informal procedures H.vailable as 
well as forms and instructions as to the scope and contents 
of all papers, reports, or examinations; and (3) substantive 
rules adopted as authorized by law and statements of 
general policy or interpretations formulated and adopted 
by the a~ency for the ~uidance of the public, but not rules 
addressed. to and served. upon named persons in accurdance 
with law. No person shall in any manner be required to 
resort to orgu.nization or procedure not so published. 

(b) OPINIONS AND ORDERs.-Every agency slHtll publish 
or, in accordlUlce with published rlile, make nV<1.ilnble to 
public inspection all final opinions or orders in the ti.djudiclt-
tion of cnses (except those required for good CltllSe to be 
held confidelltbi.l Il.nd not cited itS precedents) and llll 1'ule8. 

(c) PUBLIC RECORDs.-St1.Ve itS otherwise required by 
statute, matters of officiul record shall in acconlllllce with 
published rule be made avnihLble tu persons properlY Itnd 
directly concerned except informa tioll held COil fitie ntitt] 
for good cause found. 

http:RECORDs.-St1.Ve
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In a. sense, "public information" is a misnomer for 5 U.S.C. 1002, 
since the section permits withholding of Federal agency records if 
secrecy is required "in the public interest" or if the records relate 
"solely to the internal management of an agency." Government 
information also may be held confidential "for good calise found." 
Even if no good cause can be found for secrecy, the records will be 
made available only to "\lersons properly and directly concerned." 
Neither in the Admmistrative Procedure Act nor its legislative historv 
are these broad phrases defined, nor is there a recognition of the basic 
right of any person-not just those special classes "properly and 
directly concerned"-to gain access to the records of official GO"ern-
ment actions. Above all, there is no remedy available to a citizen 
who has been wrongfully denied access to the Government's public 
records. The present statute, therefore, is not in any realistic sense 
a public information statute. 

ABUSE OF THE "PUBLIC INFORMATION" SECTION 

Improper denials occur again and again. For more than 10 years, 
through the administrations of both political parties, case after case of 
improper withholding based upon 5 U .S.C. 1002 has been documented. 
The Administrative Procedure Act provides no adequate remedy to 
members of the public to force disclosures in such cases. 

Earlier this year the Foreign Operations and Government Informa-
tion Subcommittee uncovered a serious violation of subsection ell.) 
of 5 U.S.C. 1002 which requires every Government agency to publish 
its rules and a description of its organization and method of operation. 
In spite of repeated demands, this clear legal requirement has been 
ignored by the Board of Review on Loss of NatIOnality in the De-
partment of State, .which ~u.s authority o.ver qu~stion.s of citizeu5hip. 

In 1962 the Nahonal SCIence FoundatIOn deCIded It would not be 
"in the public interest" to disclose cost estimates submitted by UllSUC~ 
cessful contractors in connection with a multimillion~dollar deep sea 
-study. It appeared that the firm which had won the lucrative con-
tract had not submitted the lowest bid. It took White House inter-
vention to reverse the agency's decision that it had authority for this 
secrecy "in the public inteJ'e:>t." 9 

Matters which relate soIelv to "internal management" :md thus can 
be withheld under the pro\'isions of 5 U.S.C. 1002 range from the 
important to the insignificant. They range from a proposed spending 
program, still being worked out in the agency for future pre5entntion 
to the Congress, to a routine telephone book. In 1961, for exnmple, 
the Seerettu-y of the Nttvy ruled that "telephone directories ftlll in 
the category of information relnting to the lIlterno.l mnntlgement of 
the Navy," nnc! he cited 5 U.s.C. 1002 us his ltuthority for this ruling.10 

On the other hand, in some insttmces the pI'emnture diseio::1me of 
agency pluns thltt ltre undergoing development lind fire likely to be 
revised before they Ilrc presented, pnrticnludy pllln,.. I'elating to 
expenditure;:;, COHltl have ndnl';:;e effect..; upon hoth public nlld prinlte 
interest,.., Indeed, there mny be pI/lib "'hieh, C\'en thoug:h tinnlizl'lL 
cannot be made freely nntilllhle ill nt!vllllec of the etTeeth'c lIllIe with-
out dlunnge til sueh inten's\;;. There may be legitimate l'ea::'(lnS for 

lB. Repe. 91S. 88th Cong .• pp. 89-9'J.  
II B. Rept. 1~~7. 87th Cong •• pp. 17-S·l.  

http:ruling.10
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nondiscloslU'e, and S. 1160 is designed to permit nondisclosure in 
such cases. 

The statutory requirement that information about routine adminis-
trative actions need be given only to "persons properly and directly 
concerned" has been relied upon almost daily to withhold Government 
information from the public. A most striking example is the almost 
automatic refusal to disclose the names and salaries of Federal em-
ployees. Shortly after World War II the western office of a Federal 
regUlatory ~ency refused to make available the mimes and salaries 
of its adminIStrative and supervisory employees. In 1959 the Post-
master General ruled that the public wa! not "properly and directly 
concerned" in knowing the names and salaries of postal employees. 
This ruling has been reiterated by every Postmaster General in every' 
administration since and was only overturned recently by a CivIl 
Service Commission ruling that "the names, position titles, grades, 
salaries, and duty stations of Federal employees are public informa-
tion." 11 

If none of the other restrictive phrases of 5 U.S.C. 1002 applies to 
the official Government record which an agency wishes to . keep 
confidential, it can be hidden behind the "good cause found" shield. 
HistoJ.jcally, Government agencies whose mistakes cannot bear puhlic 
scrutiny have found "good cause" for secrecy. A recurring example 
is the refusal by regulatory boards and commissions which are com-
posed of more than one member to make public their votes on issues 
or to publicize the views of dissenting members. According to the 
latest subcommittee survey, six regulatory agencies do not publicize 
dissenting views. And the Board of Engineers for Rivers and Har-

, bors, which rules on billions of dollars' worth of Federal construction 
proiects, used the "good cause found" authority to close its meetings 
10 the :{)ress and to refuse to divulge the votes of its members on con-
troversIal issues. 13 •.

. Thus, even though 5 U.S.C. 1002 is titled a "public information" 
section, the requirements for publicity are so hedged with restrictions 
that it has been cited as the basic statutory authority for 24 sepamte 
terms-in addition to "Top Secret," "Secret," and "Confidential" 
used by Executive order only on natiolial defense matters-which 
Federal agencies have devised to stamp on administmtive informatiun 
they want to keep from public view. The 24 restrictive phrases range 
from the often-used "Official Use Only" through the simple "Non-
public" and more complicated "Individual Company Data" to the long 
and confusing "Limitation on Availability of Equipment Files for 
Public Reference." 

It is vital to our way of life to reach a workable balance between 
the ri~ht of the public to know and the need of the Government to 
keep mformation in confidence to the extent necessary without per-
mitting indiscriminate secrecy. The ri~ht of the individual to be 
able to find out how his Government IS operating can be just as 
important to him as bis right to privacy and his ril>ht to confide in 
pis Government. This bilL~trikes a balaIfce conSIdering all these 
mterests. 

Jl B. Rfpt. 2084, 86th Cong., pp. 128-133; B. Rept. 818. 8ith Cong., pp. 106-108; Congressional Record, 
liar. 21, 1966, pp. AI~9&-151l9.  

liB. Rept. ~78, 85th Con,., pp. 42-53; H. Rep!. 1137, 86th Cong., pp. 71-74..  
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IV. DETAILED DESCRIPTIO.s 

Subsection (a).-A number of the minor changes which subsection (a) 
of S. 1160 would make in the present law clarify the fact that the 
Federal Register is a publication in which the public can find the 
details of the administrative operations of Federal agencies. They 
would be able to find out where and by whom decisions are made in 
each Federal agency and how to make suhmittals or requests. These 
administrative details are required to be published in the Federal 
Register by the present law, but it is unclear exactly what type of 
material must be published. 

Subsection (a) also includes a provision to help reduce the bulk of 
the Federal Register by making it unnecessary to publish material 
"which is rea.sonably available" if that material has been incorporated 
in the Federal Register by reference. Presumably, the reference would 
indicate where and how the material may be obtained. Permission 
to incorporate material in the Federal Register by reference would 
have to be granted by the Director of the Federal Register, instead of 
permitting each agency head to decide what should be published. 

An added incentive for agencies to publish the necessary details 
about their official acth'ities in the Federal Register is the provision 
that no person shall be "adversely affected" by material required to 
be published-or incorporated by reference-in the Federal Register 
but not so published. This tightens the present law which states 
that no person shall be required to resort to "organization and pro-
cedure" not pUblished in the Federal Register. 

Subsection (b).-The present subsection (b) permits an agency's 
orders and opinions to be withheld from the public if the material is 
Hrequired for good cause found to be held confidential." Subsection 
(b) of S. 1160 deletes this general, undefined authority Cor secrecy. 
Instead, the bill lists in n. later subsection the specific categories of 
information which may be exempted from disclosure. 

In addition to the orders and opinions required to be made public 
by the present law, subsection (b) of S. 1160 would require llgencies 
to make available statements of policy, interpretations, staff manuals, 
and instructions that affect i\ny member of the public. This material 
is the end product of Federal administration. It has the force and 
effect of law in most cases, yet under the present statute these Fed-
eral agency decisions have been kept secret from the members of the 
public affected by the decisions. . 

As the Federal Government has extended its activities to solve the 
Nation'S expandingproblems-Ilud particularly in the 20 ;renl's since 
the Administrative Proeedure Act wus established-the blll'eaUerllCY 
has developed its own form of case law. This law is embtllHed in 
thousands of orders, opinions. statements, !tnd instructions issued by 
hundreds of agencies. Thig is the material which would be nllld~ 
available under subsection (b) of S. 1160. However, under S. 1160 
an agency may not be required to make availlthle for public inspection 
and copying !Lny Ildvisory interpretation on It specifie set oC facts which 
is leQ,uested by and addressed to 11 pnrticulltl' pen;on, pro,ided t htlt 
such mterpretation is not cited or relied upon by !tUY officer or em-
ployee of the agency I\S It precedent in the disposition of other ellSes. 
Furthermore, an agency llll~y not be required to mnke nY!~ihble tllllSl' 
portions of its stnff mttnullIs and instructions which set forth criteria 
or guidelines for the stnfl' in auditing or inspection procedures, or in 



the selection or handling of cases, such as operational tactics, allowable 
tolerances, or criteria for defense, prosecution, or settlement of cases. 

Subsection (b) solves the conflict between the requirement for public 
access to records of agency actions and the need to protect individual 
privacy. It permits an agency to delete personal identifications from 
Its public records "to prevent a clearly umvarranted invasion of per-
sonal priYacy." The public has a need to know, for example, the 
details of an agency opinion or statement of policy on an income tax 
matter, but there is no need to identify the individuals involved in u 
tax matter if the identification has no bearing or effect on the general 
public. Subsection (b) of S. 1160 would prevent the privacy deletion 
from being used as a general excuse for secrecy by requiring that the 
justification for each deletion be explained in writing. 

Subsection (b) would help bring order out of the confusion of agency 
orders, opinions, policy statements, interpretations, manuals, and 
instructions b[ requiring each uO'ency to maintain for public inspection 
an index of n the documents having precedential significance which 
would be made available or published under the law. The indexing 
requirement \"ill prevent a citizen from losing a controversy with 
an agency bccnuse of some obscure or hidden order or opinion which 
the agency knows about but which has been unavailable to the citizen 
simply because he had no way to discover it. However, considera-
tions of time and expense caused this indexing requirement to be 
made prospective in application only. ; 

Many llgencies-including the Interstate Commerce Commission 
which is the oldest Federal regulatory agency-already hnve adequate 
indexing pl'ogmms in operation. As an incentive to establish an ef-
fective indexing system, subsection (b) of S. 1160 includes a provision 
-that no agency action may be relied upon, used, or cited as a precedent 
against a private party unless it is indexed or unless the private 
party has adequnte notice of the terms of the agency order. 
. Subsection (b) requires that Federal agency records which are 
available for public mspection also must be available for copying, 
since the right to inspect records is of little value without the right to 
cop.! them for future reference. Preswnably the copying process 
wotild be without expense to the Government since the law (5 U.S.C. 
140) already directs Federal agencies to charge a fee for any direct or 
indirect services such as providing reports and documents. 

Subsection (b) also requires concurring and dissenting opinions to be 
made available for puolic inspection. The present law, reguiring 
most final opinions and orders to be made public, implies that dIssents 
and concurrences need not be disclosed. As a the result of a Govern-
ment Information Subcommittee investigation a number of years ago, 
two ma.jor repulatory agencies agreed to make public the dissenting 
opinions of tueir members, but a recent survey indicated that five 
agencies-including the Federal Deposit Insurance Corporation and 
the Renegotiation Board-do not make public the minority views of 
their members. / . 

Subsection (c).-In place of the neO'ative approach of the present 
la.w (5 U.S.C. 1002) which permits oJ'y persons properly and directly 
concerned to htl,ve access to official records if the records are not held 
confidential for good cause found, subsection (c) of S. 1160 establishes 
the basic principle of a public records law by making the records 
available to any person. 
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The persons requesting records must provide a reasonable descrip-
tion enabling Go\-ernment employees to locate the requested material, 
but the identification requirement must not be used as a method for 
withholding. Reasonable access rules can be adopted stating the 
time and place records shall be a ,ailable-.--presumably during regular 
working hours in the location where the records are stored or used-
and stating the records search or copying fees which may be charged 
pursuant to 5 U.S.C. 140. 

Subsection (c) contains a specific remedy for any improper with-
holding of agency records by granting the U.S. district courts jurisdic-
tion to order the production of agency records improperly withheld. 
If a request for information is denied by an agency subordinate the 
person making the request is entitled to prompt renew by the head of 
the ~ency. An aggrleyed person is gh"en the riO'ht to file an action in 
the dIStrict n:here he resides or has his principaf place of business, or 
where the agency records are situated. 

The proceedings are to be de no,o so that the court can consider the 
propriety of the withholding instead of being restricted to judicial 
sanctiorung of agency discretion. The Court will have authority 
whenever it considers such action equitable and appropriate to enjoin 
the agency from withholding its records and to order the production 
of agency records improperly withheld. The burden of proof is placed 
upon the agency which i:,; the only party able to justify the withholdin$' 
A private citizen cannot be asked to prove that an agency has withheld 
information improperly because he will not know the reasons for the 
agency action. 

The court is authorized to expedite actions under subsection (c) 
"in every way," and the court renew procedure would be expected 
to serve as an influence a~ainst the initial wrongful withholding 
instead of adding substantially to crowded court dockets. 

Subsection (d).-The subsection requires that a record be kept of all 
final votes of multiheaded agencies in any reguhltolT or adjudicath-e 
proceeding and such record shall be open to public inspec-tion. Prac-
tices of the many agencies vary in this regard: The subsection would 
require public access to the records of official votes unless the informa.-
tion is 'withheld pursull.nt to the exemptions spelled out in the following 
subsection. . \ . 

Subsection (e).-All of the precedin~ subsections of S. 1160-require-
ments for puhlicll.tion of procedural matters and for disclosure of 
operating procedures, provisions for court. review, and for public accesS 
to votes-are subject to the exemption:,; from disclosure specified in 
subsection (e), They nre: 

1. MatteI'S specificnlly required by Executive or'der to be kept 
secret in the interest of the lllltional defense or foreign policy: The 
language both limits the present nigue phr!lse, "in the public in-
terest," and gives the Ill'CI' of necessary secrecY a more precise defini-
tion. The permission to withhold Goyernment records "in the public 
interest" is undefinable, In fnet, the DeplIl'tmellt. of .Justice left it 
up to ench n.genc\- to detl'l'minl' whnt would bt' \vithheld under the 
blanket tel'm~"publi(' intere!"it." 13 Xo GOH'mment employee lit nlly 
level belieH's t llll t the "public in tel'e:,;t" w()uld be served by cli:·wlosme 
of his faihu'cs or' \\Tongdoing"!"i, but citizells b(lth in nlld out of Oon'I'I1-
ment can ngl'ee to restrietions on cntl'gories of illf(ll'lHntioll which tlte 

II Attorney O~ncrnl's Manual, p. lS. 
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President has determined must be kept secret to protect the national 
defense or to advance foreign policy, such as matters classified pursu-
ant to Executive Order 1050l. 

2. Matters related solely to the internal personnel rules and prac. 
tices of any agency: Operating rules, guinelines, and manuals of 
procedure for Government investigators or examiners would be 
exempt from disclosure, but this exemption would not cover all 
"matters of internal management" such as employee relations and 
working conditions and routine administrative procedures which are 
withheld under the present law." . 

3. Matters which are specifically exempted from disclosure by 
other statutes; There are nearly 100 statutes or parts of statutes 
which restrict public access to specific Government records. These 
would not be modified by the public records provisions of S. 1160. 
. 4. Trade secrets and commercial or financial information obtained 
from any person and privileged or confidential: This exemption would 
assure' the confidentiality of information obtained by the Govern-
ment through questionnaires or throu~h material submitted and dis-
closures made in procedures such as tne mediation of labor-manage-

·ment controversies.16 It exempts such material if it would not cus-
tomarily be made public by the person from whom it was obtained 

. by the Government. The exemption would include business sales 
statistics, inventories, customer lists, scientific or manufacturing 
processes or developments, and negotiation ,positions or requirements 
m the case of labor-management mediatIOns. It would include 
information customarily subject to the doctor-patient, lawyer-client, 
or lender-borrower privileges such as technical or financial data sub-
mitted by an applicant to a Government lending or loan guarantee 
·.ncy. It would also include information which is given to an 
- ~ncy in confidence, since a citizen must be able to confide in his 

Government. Moreover, where the Government has obligated itself 
in good faith not to disclose documents or information which it re-

'ceives 	it should be able to honor such obligations. ' 
. 5. hter-agency or intra-agency memorandums or letters which 
.would not be available by law to a private party in litigation with the 
'&gency: Agency witnesses argued that a fUll and frank exchange of 
opinions would be impossible if all internal communications. were made 
public. 'They contended, and with merit, that advice from staff 
assistants and the exchange of ideas among agency personnel would 
not be completely frank if they were forced to "operate in a fishbow1." 
Moreover, a Government agency Cfl,nnot always operate effectively if 
it is required to disclose documents or information which it has 
received or generated before it completes the process of awarding a 
contract or issuing an order, decision or reguhl.tion. This clause is 
intended to exempt from disclosure this and other informlttion and 
records wherever necessary without, at the same time, permitting 
indiscriminate administrative secrecy. S. 1160 exempts from dis-
closure material uwhich would not be available by law to a private 
party in litigation with the agency." Thus, any internal memoran-
dums which would routinely be disclosed to a private party tlu:ough 
the discovery process in litigation with the agency would be available 
to the general public. . 

"BeeriD.Ir!, pp. 29 and 30.  
II Bearlnp, pp. fA and 46.  
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6. Personnel and medical files and similar files the disclosure of 
which would constitute a clearly un warranted invasion ()f personal 
priva.cy: Such agencies as the Veterans' Administratir!U, Depl~rtment 
of Health, Education, and 'IT"elfare, Selective Sen-ice, and Bureau of 
Prisons hllNe great qua.ntities of files c0ntaining intimate details about 
millions of citizens. Confidentiality of these records has been main-
tained by agency reguli~tion but without statutory a1lthority.16 A 
generul exemption for the category of information is much more prac-
tical than separate statutes protecting each type of personal record. 
The limitation of a "clell.rly unwarranted invasion of personal privacy" 
provides a proper balance between the protection of an indh-idual's 
right of privacy and the preseryation of the public's right to Goyern-
ment information by excluding those kinds of files tbe disclosure of 
which might harm the individual. The exemption i:i also intended to 
cover detailed Government records on an individual which can be 
identified as applying to that indiridual and not the facts concerning 
the award of a pension or benefit or the compilation of unidentified 
statistical information from personal records. 

7. lnvestigatory files compiled for law enforcement purposes except 
to the extent available by law to a pri,-ate party: This exemption 
covers investigatory files related to enforcement of all kinds of laws, 
labor and securities laws as well as criminalluws. This would include 
files prepared in connection with related Governmem litiglltion and 
adjUdicative proceedings. S. 1160 is not intended to give a private 
party indirectly any ell.rlier or greater access to in.estigatory file;; 
than he would have directly in such litigation or proceedings. 

8. Matters contained in or related to examination, operating, or 
condition reports prepared by, on behalf of, or for the use of any 
agency responsible for the regulation or supervision of financial 
institutions: This exemption is designed to insure the security and 
integrity of financial institutions, for the sensitive details collected 
by Government agencies which regulate these institutions could, if 
indiscriminately disclosed, cause Q'l'eat harm. 

9. Geological and o-eophysicaf information and data (including 
maps) concernmo- we&: This category was added after witnesses 
testified that ge~ogical maps based on exploration,; by private oil 
companies were not covered by the "trade secrets" provisions of 
present laws. Details of oil and !ZRS findings must be filed with 
Federal agencies by companies which \\~ant ~to lease Governmellt-
owned land. Current regulations of the Bureau of Land ~rllnage­
ment prohibit disclosure of these details only if the disclosure "would 
be prejudicial to the interests of the Go.ernment" (43 CFR, pt. 2). 
Witnesses cont.ended that disclosure of the seismic reports nnd other 
exploratory findings of oil companies would gh"e speculators nn 
unfair advantage o,"er the companies wbich spen t millions of dollars 
in exploration. . 

Subsection (j) .-The purpose of this subsection is to make cle!1r 
beyond doubt thnt all the materials of Government are to be available 
to the public unless specificnll)" exempt from disclosure by the pro-
visions of subsection (e) or hmitations spelled out in e!:lrlier sub-
sections. .And subsection (f) retoOtfltes the (ad tht\t a law controlling 
pUblic access to Government information hilS absolutely no effect 
~pon congressional !lccess to iuformation. ~Ielllbers of Hle Congress 

Bearlnp, pp. 1.5. 20, 7:1. and 39. 
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have all of the rights of access guaranteed to Hany person" by S 
1160, and the Congress has additional rights of access to all Govern: 
ment information which it deems necessary to carry out its functionsY 

Sub.sectioll (g).-This subsection defines Hprivate party" as any 
pa.rty other t.han an agency. The term is not defined elsewhere in 
the Administrative Procedure Act to be amended by S. 1160. 

Subsection (h).-A delay of 1 year in the effective date of the Federul 
public records law is designed to give agencies ample time to conform 
their practices to the new la\\". 

V. CONCLUSION 

A democrntic society requires an informed, intelligent electorate, 
and the intelligence of the electorate varies as the quantity and quality 
of its informat.ion varies. A danper signal to our democratic society 
in the United States is the fact tnat such a political truism needs re-
peating. And repeated it is, in textbooks and classrooms, in news-
papers and broadcasts. 

The repetition is necessary because the ideals of our democratic 
society have outpaced the machinery \vhich makes that society work. 
The needs of the electorate have outpaced the laws which guarantee 
public aCcess to the facts in Government. In the time it takes for one 
generation to grow up and prepare to join the councils of Govern-
ment-from 1946 to 1966-the la\,,- which was designed to provide 
public information about Government activities has become the 
Government's major shield of secrecy. 

S. 1160 will correct this situation. It provides the necessary ma-
chinery to assure the avaihlbility of Government information nec-

_essary to an informed electorate. . . . 
, 

VI. CHANGES IN EXISTING LAW MADE . BY THE BILL, AS REPORTED 

In compliance with clause 3 of rule XIII of the Rules of the House 
of Representatives, changes in existinO' law made by the bill, as 
reported, are shown as follows (existing faw proposed to be omitted is 
enclosed in black brackets, new matter is printed in italic, existing law 
in which no change is proposed is shown In roman) : 

SECTION 3 OF THE ADMINISTRATIVE PROCEDURE ACT 
I 

. /(60 STAT. 238) 

PUBLIC INFOR~IATION 

SEC. 3. [Except to the extent that there is involved (1) any func-
tion of the 1Tnited States requiring secrecy in the public interest or (2) 
any matter relating solely to the internal management of an agency-] 
Erery agency shaU malce available to the public the JoUowing inJormation: 

(a) [RULES] PUBL/CATIO-V IX THE 1!'r-:DERAL REOISTER.-Every. 
agency shall separately state and currellL1Y publish in the Federal 
Register Jor the gltidance oj the public [(1)] (A) descriptions of its 
central and field organizatIon [including delegations by the Agency 
of final authority] and the established places at which, the officers from 
v:1wm, and the methods whereby, the public muy secure information 

lJ Bea.rlnp. p. 23. 
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[or], nmke submittnls or requests, or obtain decisions; [(2)] CD) stute-
ments of the generul course and method by which it:.; function,.; are 
channeled and determined, including the nature and reqnir(,lllents of all 
formal tor] and informal procedures a,'ailable [as "'ell as f()['ms and 
instructlOns as to the scope and contents or all paper.;, reports, or 
examinations]; (0) rules oj procedure, descriptions oj j/J/'Il/s available 
or the places at which jorms may be obtained, and instl'llctioTl8 as to tilt 
scope and contents oj all papers, reports, or examinations; [and (3)] (D) 
substantive rules oj general applicability adopted as authorized by 
law, and statements of general policy or interpretations oj [Jeneral 
applicability formulated and adopted by the agency [for the guidance 
of the public, but not rules addressed to and served upon named per-
sons in accordance with law]: and (E) every amendment, I'el'ision, or 
repeal oj the joregoing. [X0] Except to the extent that a person has 
actual and timely notice oj the terms thereoj, no person shall in any mllll-
ner be required to resort to [organization orprocednre], or be adcersely 
affected by any matter required to be publi8hed in the Federal Register and 
not so published, For purposes oj this S1.lb8ection, matter which is 
reasonably available to the class oj persons affected thereby shall be 
deemed published in the Federal Register when 1'ncorporated by rejerence 
therein 'with the approval oj the Director oj the Federal Register. 

(b) AGENCY OPINIOSS AND ORDERS.-Every agency shall [jHlbli"h 
or], in accordllnce with published [rule] rules, make antilable [to]})r 
pUblic inspection and copying (A) all final o~inion" (including con­
curring and dissenting opinions) and all [or] orders made in the 
adjudication of cases [(except those reqllired for good cause to be 
held confidential and not cited as precedents) and all rllles], (B) tlW8f 

statements oj policy and interpretations which have been adOJ!ted by the. 
agency and are not published in the Federal Register, and (U) adminis­
trative staff manuals and instructions to staff that affect allY member oj 
the public, unless such materials are promptly published and copies 
offered jor sale. To the extent required to precent a clearly I: lIU'arranted 
invasion oj personal pncacy, an agency may delete idellt~fyillg detai/.-,I 
when it makes at'ailable or publishes an opinion, statement oj policy, 
interpretation, or staff manual or instruction: ProL'ided, That in erery 
case the justification jor the deletion must be jully explained in u:riting. 
Every agency also shall maintain and make acailable for 1mb/ic in8pec­
tion and copying a CIIrrent index prol'idillg identifying in furmation jor 
the public as to any matter 10hich is issnerl, adu pte(l, or pro in ulgated ajfa 
the effectit'e date oj this Act alld lchich is reqll ired by thi.~ SUb8€ctiull to 
be made at'ailable or publi::;hed. lifo final order, upinioll, gtatemoil 
oj policy, interpretation, or staff manual or instrllctioll that affects allY 
member oj the public may be relied upon, used or cited as precedrnt 
b1/. an agency agail18" any pnl'ate party lin less it has been indexed and 
either made atailable or J1llblishrd a,~ prol'ided by this I:lllb"fdiol/ or 111I/t'.,S 

that priL'ate party shall !tarc actual alld timdy notice (~fthl:' tl:'l'm.~ therefif. 
(c) [PUBLIC Rf;COHDs.-SltVe II::! otherwi;;e requin·d by ;;t:ltute, mllt­

ters of officilll record "hnll in n('('ordnnce \lit h plIbli"hl'd rule' ill' lI\mle 
a.vnilnble to per;;on;; Pl'Op('l'ly lind dir('('t ly ('oll('cl'1Ied l'x('('pt i nfo1'!lI 1\ 
bon held eonndl'ntilll fol' good ('uns(' found.] ..:10£.\'('1' RF.I'OfU,S.­
Except with rrsp!'ct fo the I'f('tIl'ds made aI'ailable purs1Iant f,' 8I1b"(('fi<ll/.~ 
(a) and (b), aery a!}t /Icy .~hall, UpOIl I'fqUfst/or identUiabl1 !"I CO I'd", 111(/(1, 
in accordance 1l'ith pllbli8hnl rlilfs statill!} the Hille, pIaft'. fu ~ til tilt IJtflit 
authorized by statute and prOCEdure to be jolluwed, mah "'Ich ,.e('flrd,~ 
promptly arailable to any person. Upon complaint, tlif distrid CO'I,.! 
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of the United States in the district in which the complainant resides, or 
Aa8 his principal place of business, or in which the agency records are 
situated shaU have jurisdtction to enjoin the agency Jrom the withholding 
oj agency records and to order the production oj any agency records im­
properly withheld Jrom the complainant. In such cases the court shall 
determine the matter de no~'o and the burden shall be upon the agency to 
8WJtain its action. In the event oj noncompliance with the court's order, 
the district court may punish the responsible officers Jor contempt. Ex­
cept as to those causes which the court deems oj greater importance, pro­
ceedings before the district court as authorized by this subsection shall 
take preceaence on the docket over aU other causes and shaU be assigned 
Jor hearing and trial at the earliest practicable date and expedited in every 
way. 

(d) AGENCY PROCEEDING8.-Every agency ha1.ring more than one 
member shall keep a record of the final votes of each member in every agency 
proceeding and such recora shall be availaole Jor public inspectwn. 

(e) EXE}tlPTION8.-The prOlrisions oJ this section shall not be applicable 
to matter8 that are (1) specifically reauired by Executive order to be kept 
8ecret in the interest of the national deJen8e or Joreign policy; (2) related 
solely to the internal personnel rules and practice8 oj any agency; 
(8) 8pecifically exempted from disclosure by statute; (4) trade secret8 and 
commercial or financial tnJormation obtained Jrom any per80n and priv­
ileged or confidential; (6) inter-agency or intra-agency memorandums or 
Utter8 which would not be available bJi law to a p'rivate party in litigation 
tcith the agency; (6) personnel and medical Jiles and similar files the 
disclosure oj which would constitute a clearly unwan'anted invasion oj 
per80nal privacy; (7) investigatory files compiled Jor law enforcement 

- purposes except to the extent available by law to a private party; (8) con­
tained in or related to examination, operating, or cfYll,dition reports pre­

:g
pared by, on behalf oj, or Jor the use oj any agency responsible Jor the 

. regulation or supervision ojfinancial institutions; and (9) geological and 
o 	hysical inJormation and data (including maps) concerning wells. 

) LIMITATION OF EXEMPTIONS.-Nothing in this section authorizes 
. holding oj {nJormation or limiting the availability oj records to the 

public except as specifically stated in this section, nor shall this section be 
authori!y to withhold information Jrom Oongress. 

(g) PRIVATE PARTy.-As used in this section, <4 private party" mean.q 
any party other than an agency . 
. (h) EFFECTIVE DATE.-This amendment shaU become effective one 
year following the date oj the enactment of this Act. 
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S. Rept. No. 813, 89th Con g., 1st Sess. 

Calendar No. 798 
89TH CONGRESS } SENATE REPORT 

lstSesswn { No. 813 

CLARIFTING AND PROTECTIl'G THE RIGHT OF THE 
PUBLIC TO INFORMATION, AND FOR OTHER PURPOSES 

Ocrou:a 4 (legislative day, OCTOBEB 1), 19603.-Ordered to be printed 

Mr. LoNG of Missouri, from the Committee on the  
Judicia.ry, submitted the following  

REPORT 
(To accompany S. 11601 

The Committee on the JudiciarY to which was referred the bill I (S. 1160) to cla.rify and protect the right of the public to information, 
and for other purposes, having considered the same, reports favorably 
thereon, with amendments a.nd recommends that the bill as amended 
do pass. 

AMENDMENTS -­

Amendment No.1: On page 3, line 8, before ttsta.fi' manual," 
insert "administrative." 
. Amendment No.2: On page 4, line 4, strike "Every" and insert 
10 lieu thereof "Except with respect to the records made avaihlble 
pursuant to subsections (a) and (b), every." 

Amendment No.3: On page 4, line 4, after the comma insert 
"upon request for identifiable records made." 

Amendinent No.4: On page 4, line 5, before "and" insert ttrees to 
the extent authorized by statute,." 

Amendment No.5: On page 4, line 6, strike "all it~" and insert in 
li eu thereof "such." 

Amendment No.6: On page 4, lines 11 nnd 12, strike "and infor-
Illation"; and on line 13, strike "or infomlntion." 
. A:mendment No.7: On pl~ge 5, line 10, strike "the public" and inst'rt 
In lieu thereof ttnny person." 

Amendment No.8: On pt\gt' 5, lines 11 and 12, strike "dl\l\ling 
SOlely with ma.tters of lu.w or policy" and imlert in lieu tlwroof "which 
Would not be tloVt\ilable by Inw to 11. privl~te party in litigi\tion with the 
&geney." 

http:ttsta.fi
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Amendment No.9: On page 5, line 17, strike the word "and"; and 
On page 5, line 20, strike the period arid insert in lieu thereof "; and 
(9) geological and geophysical information and data (including maps) 
concerning wells."  

PURPOSE OF AMENDMENTS  

Amendment No.1: The limitation of the staff manuals and instruc-
tions affecting the public which must be made available to the public 
to those which pertain to administrative matters rather than to law 
enfOrcement matter's protects the traditional confidential nature of 
instructions to Government personnel prosecuting violations of law in 
court, while permitting a public examination of the basis for adminis-
trative action. . 

Amendment No.2: This is a technical amendment to emphasize 
that the agency records made available by subsections (a) and (b) 
are not covered by subsection (c) which deals with other agency 
records. 

Amendment No.3: The purpose of this amendment is to require 
that requests of inspection of agency records identify the particular 
records requested. It is contemplated by thp committee that the 
standards of identification applicable to the discovery of records in 
court proceedinrllS would be appropriate guidelines with respect to the 
identification 0 agency records, especially as 'the courts would have 
jurisdiction to determine any allegations of improper withholding. 

Amendment No.4: It is contemplated that, where authorized by 
statute, an agency will require reasonable fees to be paid in appro-
priate cases. '. ." , 

Amendment No.5: This is a technical amendment to require that 
the only records which must be made available are those for which 

 a request has been made. 
Amendment No.6: This is a technical amendment to delete the 

term uinformation" which is included within the term "agency rec-
ords" to the extent that it is in the form of a record. . 

Amendment No.7: It was pointed out in statements to the com-
mittee that agencies may obtam information of a highly personal and 
individual nature. To better convey this idea the substitute language 
is provided. . , 

Amendment No.8: The purpose of clause (5) is to protect from 
disclosure only those agency memorandums and letters which would 
not be subject to discovery by II. private party in litigation with t.he 
agency. This would include the working papers of the agency at-
torney and documents which would come within the attorney-client 
privilege if applied to private parties. 

Amendment No.9: The purpose of clause (9) is to protect from 
disclosure certain information which is hiphly valuable to senrtll 
important industries and which should be Kept confidential whcn it 
is contained in Government records. 

PUllPOSE OF BILL 

In introducing S. 1666, the predecessor of the present bill, Senator 
Long quoted the words of Madison, who was chairman of the com-
mittee which drafted the first amendment to the Constitution: 

Knowledge will forever govern ignorance, and a. people 
who mean to be their own governors, mnst arm themselves 
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with the power knowledge gives. A popular government 
without popular information or the means of acquiring it, is 
but a. prologue to a farce or a tragedy or perhaps both. 

Today the very vastness of our Government and its m:yTiad of 
agencies makes it difficult for the electorate to obtain that "popular 
information" of which :Madison spoke. But it is only when one further 
considers the hundreds of departments, branches, and agencies "which 
are not directly responsible to the I?eople, that one begins to under-
stand the great importance of havmg an information policy of full 
disclosure . 

.-\lthough the theory of an informed electorate is vital to the proper 
operation of a democracy, there is nowhere in our present law a statute 
which affirmath-ely proyides for that information. ).fany witne;;ses 
have testified that the present public information section of the 
Administrative Procedure Act has been used more as an excuse Cor 
withholding than as a disclosure statute. 

Section 3 of the Administrative Procedure Act, that section which 
this bill would amend, is Cull oC loopholes which allow agencies to 
deny legitimate information to the public. Innumerable times it 
appears that information is withheld only to cover up embarrassing 
mistakes or irrefIUlarities and the withholding justified by such phrases 
in section 3 or the Administrative Procedure Act as-"requiring 
secrecy in the public interest," or "required Cor good Cause to be held 
confidential." 

It is the purpose oC the present bill to eliminate such phrases, to 
establish a general philosophy oC full agency disclosure unless informa-
tion is exempted under clearly delinent~d statutory language and to 
provide a court procedure by which citizens and the press mar obtain 
mCormation "TongCully withheld. It is important and necessary that 
the present ,'oid be filled. It is essentinl that agency personnel, nnd 
the courts as well, be given definith-e guidelines in setting inCormation 
policies. Standards such as "Cor good cause" are certainly not 
sufficien t. . 

At the same time that a broad philosophy oC "fI"eedolU~or informa-
tion" is enacted into In.w, it is necesSltry to protect certain equnlly 
important rights oC privacy with respect to certnin information in 
Government. files, such as medical and personnel records. It is also 
necessary Cor the very opern.tion of our Government to allow it to keep 
confidential certain material, such tiS the innstiglltory mes of the 
Federal Bureau of Inve~tigati(l!l. 

It is not an easy task to bnlnnce the opposing interests, but it is 
not an impossible one either. It is not necessnry to conclude that ttl 
protect one of the interests, the other must, oC nceessity, either be 
nbrognted 01' substantiully Stlhnnlinated. Su('('ess lies in prodding a 
~orkllble formula which en('ompa~ses, bahlHces, nnd protects nIl 
Interests, yet pJnces emplulsis on the fullest rt'sponsible disclosure. 

HISTOUY OF LEG!SLATIO~ 

ACter it becnme apparent thnt section 3 or the Admillistrlltin 
Procedure Act WIlS being IIsed ns nIl eX(,llse for secrecy, pl'Oposals fnr 
change began. 

The first of these pl'Oposnls, S. ~;i(l·l, 8·Hh Cpngn',.,s, in! n.(illct'd bySenator Wiley Ilnd ~. :.!5-t I, 841 h Congress, by ~l'll!tt or :\ £CCllr! hy, 
arose out of reeullllllelHiutiollS by the HooH'r COllllllissioll Task 
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Force. These were quickly followed in the 85th Congress by the 
Henning's bill, S. 2148, and by S. 4094, introduced by Senators Ervin 
and Butler, which was incorporated as a part of the proposed Code 
of Federal Administrative Procedure. 

S. 4094 was reintroduced by Senator Hennings in the 86th Congress 
as S. 186. This was followed in the second session by a slightly re-
vised version of the same bill, numbered S. 2780. Senators Ervin and 

.Butler reintroduced S. 4094 which was designated S. 1070, 86th 
Congress.

More recently, Senator Carroll introduced S. 1567, cos:ponsored by 
Senators Hart, Long, and Proxmire. Also introduced m the 87th 
Congress were the Ervin bill, S. 1887, its companion bill in the House, 
H.R. 9926, S. 1907 by Senator Proxmire, and S. 3410 introduced by 
Senators Dirksen and CarrolL 

Although hearings were held on the HenninO's bills, and consider-
able interest was aroused by all of the bills, no'legislation resulted. 

In the last Congress, the Senate passed S. 1666, upon which this 
bill is based, on July 31, 1964, but sufficient time did not remain in 
that Congress for its full consideration by the House. The present
bill is substantially S. 1666, as passed by the Senate, with amendments 
reflecting suggestlOns made to the committee in the course of the 
hearings. . . : 

INADEQUACY OF PRESENT LAW 

The present section 3 of the Administrative Procedure Act, which 
would be replaced by S. 1160, is so brief that it can be profitably 
·placed at this point in the report: 

PUBLIC INFOR:>IATION 

Section 3: Except to the extent that there is involved (1) any 
function of the United States requirin$ secrecy in the public interest 
or (2) any matter relating solely to toe internal management of an 
agency-

(a) Rules.-Every agency shall separately state and currently 
publish in the Federal Register (1) descriptions of its central ana 
field organization inc1udin~ delegations by the agency of final author-
ity and the established places at which, and methods whereby, the 
public may secure information or make submittals or requests; 
(2) statements of the general course and method by which its func-
tions a.re channeled and determined, including the nl1ture and require-
ments of all formal or informal procedures available as well as forms 
and instructions as to the scope and contents of allillpers, reports, 
or examinations; and (3) substantive rules adopte ns authorized 
by law and 8tatementq of general policy or interpretations formu-
lated a.nd adopted by the agency for the guidance of the public; 
but not rules aildressed to and served upon named persons in accord-
ance wit~ la.w. No person shall in any !'lanner be required to resort 
to orgamzatlOn or procedure not so pubhshed. . 

(b) Opinions and orders.-Every agency shall puhH;:;h or, in ac-
cordance ,\ith published rule, make availnble to public inspection all 
final opinions or orders in the adjudi(,lttoin of cases (except those 
required for good cause to be held confidential and not cited tlS prece-
dents) and Ill! rules. 

(c) Public records.-Snve as otherwise required by stt\tnte, mntters 
of official record shall in accordance with publisht>d rule be made 
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available to 'persons properly and directly concerned except informa-
tion held confidential for good cause found. 

The serious deficiencies in this present statute are obnous. They
fall into four categories: 

(1) There IS excepted from the operation or the whole section 
"any function of the United States requiring secrecy in the public 
interest '" '" "'." There is no attempt in the bill or its legii'lati ,-e 
history to delimit "in the public interest," and there is no author-
ity granted for any reneW' of the use of this ,'ague phr!l.Se by 
Federal officials who wish to "ithhold information. 

(2) Although subsection (b) requires the agency to make 
available to public inspection "all final opinions or oi'ders in the 
adjudication of cases," it vitiates this command by adding the 
following limitation: "'" '" '" excert those required for good 
cause to be held confidential '" '" ." 

(3) As to public records generally, subsection (c) requires their 
availability "to persons properly !md directly concerned except 
information held confidential for good cause four-d." This is 
a double-barreled loophole becau"le not only is there the .-ague 
phrase "for good cause found," there is also a further excuse for 
withholding if persons are not IIproperly and directly concerned." 

(4) There is no remedy in case of wrongful withholding of 
information from citizens by Government officials. 

PRESENT SECTION 3 OF Am.lINISTRATIVE PROCEDURE ACT IS 
WITHHOLDING STATUTE, NOT DISCLOSURE STAT'CTE 

It is the conclusion of the committee that the present section 3 or the 
Administrative Procedure Act is of little or no value to the public 
in gaining access to records of the Federal Government. Indeed, it 
has had precisely the 0FPosite effect: it is cited as statutory authority 
for the withholding 0 virtuall~7 any piece of information that an 
official or an agency does not WISh to disclose. 

, Under the present section 3, any Government official CIUl under 
color of law withhold almost anything from any citizen under the 
vague standards-or, more precisely, lo.ck of standtlrds-in section 3. 
It would require almost no effort for any official to think up a reason 
why a piece of informo,tion should be withheld (1) bectlUse it wus in the 
"public interest," or (2) "for good cause found," or (3) that the person 
making the request was not "pro{lerly and directly concerned." 
And, even if his reason had not It scmtiUt\ of validity, there is ab:;o-
lutely nothing that a citizen seeking information cun do because there 
is no remedy ayaUable. 

WHAT S. 1160 WOULD DO 

S. 1160 would emphnsize thnt section 3 of the .Administmth·e 
Procedure Act is not a withholding statute but a disclosure stlltute 
by the following llli\jOl' chnnges: 

(1) It sets up workable stamltmls (or what records should 
and should not hI:' open to public inspection. In pnrtieuhir, it 
avoids the UgO of such vague phnlge::; IlS "good ct\u:;e found" tmd 
replaces them with specific and limited~ types oC illCol'mntion 
that may be withheld. 

(2) It eliminates the test of who :;111111 have the ri~ht to diITl:'r£>llt 
infomlntion. For the gl'ellt majority of difT£>f('nt re\,prd,:, thepublie 
as a whole has a right to kllow whllt its Governlllellt is uoing. 

http:phr!l.Se
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There is, of course, a certain need for confidentiality in some 
aspects of Government operations and these are protected spe-
cifically; but outside these limited areas, all citizens have I\. right 
to know. 

(3) The revised section 3 gives to any aggrieved citizen a 
remedy in court. 

DETAILED DESCRIPTION OF BILL 

Description of subsection (a) , 
Subsection (a) deals entirely with publication of materinl in the 

Federal Register. This subsection has fewer changes from the 
existing law than any other; primarily because there ha.e been few 
complaints about omission from the Federal Register of necessnry 
offiCIal mat.erial. In fact, what complaints there have been ha.e 
been more on the side of too much publication rather than too little. 

The principal change in subsection (a) has been to deal with the 
exceptions to its provisions in a single subsection, subsection (e). 

There are a number of minor chan~es which attempt to make it 
more clear that the purpose of inclUSiOn of material in the Federal 
Re~ter is to guide the public in determining where and by whom 
decISions are made as well as where they may secure information 
and make submittais and requests. 

There is also a provision, suggested by a number of aO'encies, for 
incorporation of other publications by. reference in the Federal 
Register. This may be helpful in reducing the bulky present size 
of the Re",uister. 

The new sanction imposed for failure to publish the matters enu-
merated in section 3( a) was added to expressly provide that a person 
shall not be adversely affected by matters required to be published 
and not so published. This gives added incentive to the agencies 
to publish the required materi81. 

The following 

named 
II. 

technical changes were also made with regard to 
subsection 3( a) : . 

The phrase • • but not rules addressed to and served upon 
persons in accordance with law • • ." was stricken because 

section 3( a) as amended only requires the publication of rules of 
general applicability. I' • 

"Rules of procedure" was added to remove an uncertainty. IIDe_ 
. scription of forms available" was added to eliminate the need of . 
publishing lengthy forDlS. 

The new clause (E) is an obvious change, added for the sake of 
completeness and clarity. . 
Description oj subsection (b) . 

Subsection (b) of S. 1160 (as subsec. (b) of sec. 3 of the Adminis-
trative Procedure Act) deals with agency opinions, orders, and rules. 
This Administrative Procedure Act subsection is replaced by a de-
tailed subsection, specifying what orders, opinions, nnd rules must 
be made available. The exceptions have agu.in been moved to a 
sinO'le subsection,' subsection (e), dealing with exccptions. 

Apart from the exemptions, agencics must make unlilnble for public 
inspection and copyinO' all finul opinions (includin~ concLUTillg l\nd 
dissenting opiIlion~); ~ orders made in the ltd) udicntioll of CI\SC5; 
and those stutcrncIl ts of policy and intcr(ll'etu.tiullS which htn-e been 
adopted by the agency and arc not reqUired to be published in the 
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Federal Register; and administrative staff manuals and instructions 
to staff that affect any member of the public. 

There is a provision for the deletion of certain details in opinions, 
statements of policy, interpretations, stuff manuals and instructions 
to prevent "a clearly unwarranted irn-asion of personal privacy." 
The authority to delete identifying details after written justification 
is necessary in order to be able to balance the public's right to know 
with the private citizen's right to be secure III his personal affairs 
which have no bearing or effect on the general public. For example, 
it may be pertinent to know that unseasonably harsh \veather h.18 
caused an mcrease in public relief costs; but it is not necessary that 
the identity of any person so affected be made public. 

Written justific:ltion for deletion of identifying details is to be 
placed as preamble to ". * * the opinion, statement of policy, 
mterpretation or staff manual or instruction • • ." that is made 
available. 

Requiring the agencies to keep a current index of their orders, 
opinions, etc., is necessary to afford the private citizen the essential 
information to enable him to deal effecti,ely and knowledgeably with 
the Federal agencies. This change will prevent a citizen from losing a. 
controversy with an agency beca.use of some obscure and hidden 
order or opinion which the agencv knows about but which has been 
unavailable to the citizen simply 'because he had no way in which to 
discover it. Howe,er, considerations of time and expense cause this 
indexing requirement to be made prospective in application only. 

Many agencies already have indexing programs, e.g., the Interstate 
Commerce Commission. Such indexes satisfy the requirements of 
this bill insofar as the,y achieve the purpose of the indexing require-
ment. No other speclal or new inde:-..;'ng will be neceSSl1ry for such 
agencies. 

Subsection (b) contains its own sanction that orders, opinions, etc., 
which are not properly indexed and made available to the public 
mo.]" not be relied upon or cited as :precedent by an gency. 

There are also a number of techmcal changes in section 3(b): 
The phrase ". • • and copying • • *" was added because it is 

frequently of little use to be l1ble t) inspect orders or the like unless 
one is able to copy them for future reference. Hence the right to copy 
these matters is supplemental to the right to inspect and makes the 
latter right meaningful. 

The addition of "* • * concurring and dissenting opinions * • ." 
is added to insllre that, if one or more agency members dissent or 
concur, the public and the parties should have access to these \-iews 
and ideas. 

The enumeration of orders, etc., defilles what mn.terin.l,; a.re subject 
to section 3(b)'s requirement,;. The "unless" clause WltS added to 
provide the ngencies with nn a.lternnth-e menlls of milking the:;e 
mnterinls In-uilable through pu blielLtion. ./ 
Description of subsection (c) 

Subsection (c) deals with "agency recvrds" and woulJ have ntnwst 
the re\'el'se result of presellt subsection (e) witieh d£'als with "public 
record;;," ,rhercas the present subsection 3(c) of the Administmti\'e 
Procedure .Act has been cOllstt'Ucd to nuthori7.C "wid£':'prea(l \\ ith-
h?ldillg of ngency records, sub:,ection 3(c) of S. lWO requil't's their 
dISclosure. 
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The records must be identifiable by the _person requesting them, 
ie., a reasonable description enabling the Government employee to 
Ioea.te the requested records. This requirement of identification is 
not to be used as a method of withholding records . 
. Subsection (c) contains a specific court remedy for any alleged 

wrongful withholding of agency records by aO'encl personnel. The 
~eved person can bring an action in the district court where he 
I'eSldes, has his place of business, or in which the agency records are 
situated. The court may require the agency to pay costs and reason-
able attorney's fees of the complainant as in other cases. 

That the .proceeding must be de novo is essential in order that the 
wtimate decIsion as to the propriety of the agency's action is made by 
Ihe court and prevent it from becoming meaningless judicial sanction-
ing_ of agency discretion. 

Placing the burden of proof upon the agency puts the task of 
justifying the withholding on the only party able to explain it. The 
private party can hardly be asked to prove that an agency has im-
properly withheld public information because he will noL know the 
nasons for the agency action. 

The court is authorized to give actions under this subsection prece-
ience on the docket over other causes. Complaints of WTongful 
withholding shall be heard "at the earhest practicable date and 
apedited in every way." 
lJucription oj 8ubsection (d) 

This subsection provides that a record be kept of all final votes by 
.gency members in every agency proceeding and that this record of 
yo.tes be available to the public. 

Agency practice in this area varies. This change makes the publica-
tion of final votes of agency members a uniform practice and provides 
the public with a very important part of the agency's decisional process. 
lJMeription oj subsection (e) 

Subsection (e) deals with the categories of matters which are exempt 
from disclosure under the bill. Exemption No. 1 is for matters 
lIpecifical.ly required by Executive order to be kept secret in the interest 
of the nation81 defense or foreign policy. The change of standard 
from "in the public interest" is made both to delimit more narrowly 
ahe exception and to give it a more precise definition. The phrase 
"'public mterest" in section 3(a) of the Administrative Procedure Act 
tis been subject to conflicting interpretations, often colored by 
personal prejudices and ,Predilections. It admits of no clear delinea-
liOns, and it has served m many cases to defeat the very purpose for 
which it was intended-the public's ri~ht to know the operations of 
_ Government. Rather than protectmg the public's interest, it has 
caused widespread public dissatisfaction and confusion. Retention 
.t such an exception in section 3(a) is, therefore, inconsistent with the 
feDeral objective of enablin~ the public readily to gain access to the 
iDfonnation necessary to deal effectively and upon equal footing with 
Federal agencies. 

Exemption No.2 relates only to the internal personnel rules and 
Jl'actices of an agency. Examples of these may be rules as to per-
sonnel's use of parking facilities or regulation of lunch hours, state-
lIlents of policy as to sick leave, and the like. 

http:lIpecifical.ly
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'Exemption No.3 deals with matters specifically exempt Crom dis-
closure by another statute. 

Exemption No. 4 is for "trade secrets and commercial or financial 
information obtained from any person and privileged or confidential." 
This exception is necessary to protect the confidentiality of informa-
tion which is obtained by the Government through questionnaires or 
other inquiries, but which would customarily not be released to the 
public by the person from whom it was obtained. This would include 
business sales statistics, inventories, customer list:>, and manufacturing 
processes. It would also include information customarily subject to 
the doctor-patient, lawyer-client, lender-borrower, and other such 
privileges. Specifically it would include any commercial, technical, 
and financial data, submitted by an applicant or a borrower to a 
lending agency in connection with any loan application or loan. 

Exemption No.5 relates to "inter-agency or intra-agency memo-
randums or letters which would not be available by law to a private 
party in litigation with the agency." It was pointed out in the 
comments of many of the agencies that it would be impossible to have 
anr frank discussion of legal or policy matters in wnting if all such 
wntings were to be subjected to public scrutiny. It was argued, and 
with merit, that efficiency of Government would be greatly hampered 
if, with respect to legal and policy matters, all Government agencies 
were prematurely forced to "operate in a fishbowl." The committee 
is convinced of the merits of this general proposition, but it has 
attempted to delimit the exception as narrowly as consistent with 
efficient Government operation. . 

Exemption No.6 contains an exemption for "personnel and medical 
files, and similar files the disclosure of which would constitute a clearly 
unwarranted invasion of personal privacy." Such agencies as the 
Veterans' Administration, Department of Health, Education, and 
WeUare, Selective Service, etc., have ~eat quantities of files, the 
confidentiality of which has been main tamed by agency rule but with-
out statutory authority. There is a consensus that these files should 
not be opened to the public, and the committee decided upon a general 
exemption rather than a number of specific statutory authorizations 
for various agencies. It is believed that the scope of the exemption 
is held within bounds bv the use of the limitation of Ita clearly un-
warranted invasion of personal prh-acy." 

The phrase "clearly unwarranted iIlvasion of personal privacy" 
enunciates a policy that will involve a bnlancIDI; of interests between 
the protection of an individunl's private affHlrs from unnecessnry 
pubhc scrutIDY, lind the preservntion of the public's right to gO\'ern-
mental iuforHlIltion. The npplicittion of this policy should l('nd 
itself particulnrly to those Government ngencies where persons are 
required to submit Vllst amounts of personal dllta uRllnlly for limited 
purposes. For e~mmple, health, w('IfIlI'e, and selecth'e service records 
are highly persolllli to the pen-;on illvolwd, yet fnets cOllreming the 
award of u pem;ion or henefit Rhould h(' disclosed to the publil'. 

Exemption 1\0. i delll:;; with "im-estiglltOl'Y mes compiled for 
law enforcement purpo::;('s." These are the fileg prepnred by Oon:Orll-
ment agencies to prosecute II\\\" violators. Their disclosure of such 
files, except to th(' ext(,l1t they nre anliluhle hy luw to 11. prh'ate 
party, could llltrlll the Government'" c/\Se in court. 



45  

Exemption No.8 is directed specifically to insuring the 'security 
of our financial institutions by making available only to the Govern. 
ment a~encies responsible for the regulation or supervision of such 
institutIOns the examination, operating, or condition reports prepared 
by on behalf of, or for the use of such agencies. 
Description oj subsection (j) 

The purpose of this subsection is to make it clear beyond doubt 
that all materials of the Government are to be made available to the 
public by publication or othel"\'ise unless explicitly allowed to be kept 
secret by one of the exemptions in subsection (e). Further, it is 
made clear that, because this section only refers to the public's 
right to know, it cannot, therefore, be backhandedly construed as 
authorizing the withholding of information from the Congress, the 
collective representative of the public. . 
DucriptiA:m oj subsection (g) . 

This subsection provides a definition of the term uprivate part;r." 
which is not presently defined in the act ~eing amended by this bill. 
Ducriptwn oj subsection (h) 

The I-year period before this act goes into effect is to allow ample 
time for the agencies to conform their practices to the requirements 
of this act. 

. CONCLUSION 

The committee feels that this bill, as amended, would establish & 

much-needed policy of disclosure, while balancing the necessary 
interests of confidentiality. 

A ~vernment by secrecy benefits no one. 
It mjures the people it seeks to serve; it injures its own integrity and 

o~tlOn. 
It breeds mistrust, dampens the fervor of its citizens, and mocks 

their loyalty. . . 
For these reasons, the committee reports the bill with the recom-

mendation that it be adopted, as amended. 

CRANGES IN EXISTING LAW 

Inasmuch as S. 1160 is new law, the provisions of subsection (4) 
of rule XXIX of the Standing Rules of the Senate are not applicable. 



Considered and Pass.ed House, June 20, 1966, 112 Congo Ree. 13007* 

CLARIFYING AND PROTECTING THE RIGHT OF THE PUBLIC TO INFORMATION 

Mr. ])1'OSS. Mr. Speaker, I move to suspend the rules and pass the bill (S. 1160) 
to amend section 3 of the Administrative Procedure Act, chapter 324 of the act 
of June 11, 1946 (60 Stat. 238), to clarify and protect the right of the public to 
information, and for other purposes. 

The Clerk read as follows: 
The SPEAKER. Is a second demanded '! 
Mr. REID of New York. Mr. Speak.. r, I d .. mand a second. 
The SPEAKER. Without objection, a second will be considered as ordered. 
There was no objection. 
'Mr. MOSS. I yi ..ld myself such time as I may ('onBum... 
Mr. Speaker, our syst.. m of government is based on the participation of the 

~overned, and as our population grows in numbers it is essential that it also grow 
in knowledge and understanding. We must remove every barri!'r to information 
about-and understanding of-Government uetivities consistent with our secu-
rity if the American public is to be adequately equipped to fulfill the ever more 
demanding role of responsible citizenship. 

S. 1160 is a bill which will accomplish that objective by shoring up the public 
right of aecess to the facts of government and. inherently. providing easier aeeess 
to the officials clothed with governmental responsibility. S. 1160 will grant any 
person the right of access to official records of the Federal Government, and, 
most important, by far the most important, is the fact this bill provides for judi-
('ial review of the refusal of a('('ess and the withholding of information. It is this 
device which expands the rights of the citizens and whi('h protects them against 
arbitrary or capricious denials. 

Mr. Speaker, let me reassure those few who may have doubts as to the wisdom 
of this legislation that the committee has, with the utmost sense of responsibility, 
attempted to achieve a balanee between a public need to know and a necessary 
restraint upon a('('ess to information in specific instances. The hill lists nine pate-
gories of Federal documents which may be withheld to protect the national secu-
rity or permit effective operation of the Government but the burden of proof to 
justify withholding is put upon the Federal agencies. 

That is a reasonable burdpn for the Government to bear. It is my hope that this 
fact, in itself, will be a moderating inflllen('e on those officials who, on o('('asion, 
have an almost proprietary attitude toward their own nichp in Government. 

Mr. Speaker, I mllst confess to disquiet at efforts which have been made 
to point the Government information problems which we hope to correct here 
today in the gaudy colors of partisan politics. Let me now enter a firm and 
unpquivocal denial that that is the case. Government information problems are 
political problems-bipartisan Or nonpartisan, public problpms, political prob-
lems but not partisan problpms. 

In assuming the chairmanship of the Special Government Information Sub-
committee 11 years ago, I strongly emphasized the fact that the problems of 
concern to us did not start with the Eisenhower administration then in power 
nor would they end with that administration. At a convention of the American 
Society of Newspaper Editors some 10 years ago, I said: 

"The problem I have dealt with is one which has been with us since the 
very first administration. It is not partisan, it is politicnl only in the sense 
that any activity of government is, of necessity, political ... No one party 
started the trend to seereey in the Federal Government. This is a problem 
whi('h will go with you and the American people as long as we have a representa-
tive government." 

Let me emphasize today that the Government information problems did not 
start with President Lyndon Johnson. I hope, with his coopt'ration following 

*The bill (S. 1160) pllRRed thi' Senate by yoiee vote without objection or debate on 
Oct. 1:1, 1965. (111 Congo. Roe. 26820).' . 
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our action here today, that they will be diminished. I am not so naive as to 
believe they will cease to exist. 

I have read stories that President Johnson is opposed to this legislation. 
I have not been so informed, and I would be doing a great disservice to the 
President and his able assistants if I failed to acknowledge the excellent cooper-
ation I have received from several of his associates in the White House. 

I am pleased to report the fact of that cooperation to the House today. It is 
especially important when we recognize how very sensitive to the institution 
of the Presidency some of these information questions are. Despite this, I can 
say to you that no chairman could have received greater cooperation. 

We do have pressing and important Government information problems, and I 
believe their solution is vital to the future of democracy in the United States. The 
individual instances of governmental withholding of information are not dra-
matic. Again, going back to statements made early in my chairmanship of the 
Special Subcommittee on Government Information, I repeatedly cautioned those 
who looked for dramatic instances that the problems were really the day-to-day 
barriers, the day-to-day excesses in restriction, the arrogance on occasion of an 
official who has a proprietary attitude toward Government. In fact, at the 
subcommittee's very first hearing I said: 

"Rather than exploiting the sensational, the subcommittee is trying to develop 
all the pertinent facts and, in effect, lay bare the attitude of the executive 
agencies on the issue of whether the public is entitled to all possible informa-
tion about the activities, plans and the policies of the Federal Government." 

Now 11 years later I can, with the assurance of experience, reaffirm the 
lack of dramatic instances of withholding. The barriers to aecess, the instances 
of arbitrary and capricious withholding are dramatic only in -their totality. 

During the last 11 years, the subcommittee has, with the fullest cooperation 
from many in Government and from representatives of every facet of the news 
media, endeavored to build a greater awareness of the need to remove injustifi-
able barriers to information, even if that information did not appear to be 
overly important. I suppose one could regard information as food for the intel-
lect, like a proper diet for the body. It does not have to qualify as a main 
course to be important intellectual food. It might be just a dash of fiavor to 
sharpen the wit or satisfy the curiOSity, but it is as basic to the intellectual 
diet as are proper seasonings to the phySical diet. 

Our Con!'ltitution recognized this need by guaranteeing free speech and a free 
press. Mr. Speaker, those wise men who wrote that document-which was then 
and is now a most radical document-eould not have intended to give us empty 
rights. Inherent in the right of free speech and of free press is the right to 
know. It is our solemn responsibility as inheritors of the cause to do all in our 
power to strengthen those rights-to give them meaning. Our actions today in 
this House will do preCisely that. 

The present law which S. 1160 amends is the so-called public information 
section of the 20·year-old Administration Procedure Act. The law now permi-ts 
withholding of Federal Government records if secrecy is required Hin the public 
interest" or if the records relate "solely to the internal management of an 
agency." Government information alw may be held confidential "for good cause 
found." Even if no good cause can be found for secrecy. the records will be 
made available only to "persons properly and directly concerned." These phrases 
are the warp and woof of the blanket of secrecy which can cover the day-to-day 
administrative actions of the Federal agencies. 

Neither in the Administrative Procedure Act nor its legislative history are 
these broad phrases defined, nor is there a recognition of the basic right of any 
person-not just those special classes "properly and directly concerned"-to gain 
access to the records of official Government actions. Above all, there is no remedy 
available to a citizen who has been wrongfully denied access to the Government's 
public records. 

S.1160 would make three major changes In the law. 
First. The bill would eliminate the "properly and directly concerned" test of 

who shall have access to public records, stating that the great majority of- rec-
ords shall be available to "any person." So that there would be no undue burden 
on the operations of Government agencies, reasonable aecess regulations w(juld 
be established. 

Second. The bill would set up workable standards for the categories of records 
which may be exempt from public disclosure, replacing the vague phrases "good 
cause found," "in the public interest," and "internal management" with specific 
definitions of information which may be withheld. 
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Third. The bill 'Y0U~d give an. aggrieved citizen a remedy by permitting him to 
appeal to a l!.S..dIstrICt court If official records are improperly withheld. Thus. 
for t~e first tIme In our Government's history there would be proper arbitration of 
con:thcts Over access to Government documents. 

~. 11.60 is a moderate bill and carefully worked out. This measure is not intended 
to Impmge upon the appropriate power o~ the Executive or to harass the agencies 
o~ Government. We are SImply attemptmg to enforce a basic public right-the 
nght to acc~s ~o Go,:"ernment information. We have expressed an intent in the 
repo~ on thIS.bIll WhI~h we hope the courts will read with great care. 

WhIle the ~Ill ,:stabhshes a procedure to Secure the right to know the facts of 
Government, It WIll not force disclosure of specific categories of information such 
as documents involving true national security or personnel investigative files. 

This legislation has twice been passed by the Senate, once near the end of the 
88th Congress too late for House action and again last year after E'xtensive hear-
ings. Similar legislation was introduced in the House, at the bE'ginning of the 
89th Congr~ss, by n;tyself and 25 other Memb€'rs, of hoth political parties, and 
comprehensIve heanngs were held on the legislation by the Foreign Operationfl 
and Government Infonnation Subcommittee. After the subcommittee selected the 
Senate version as the best, most workable bill, it was adopted unanimously by the 
House Government Operations Committee. 

S. 1160 has the support of dozens of organizations deeply interested in the 
workings of the Federal Government-professional groups such as the American 
Bar Association, business organizations such as the U.S. Chamber of Commerce, 
committees of newspapermen, editors and broadcasters, and many otherfl. It has 
heen worked out carefully with cooperation of White House officials and repre-
sentatives of the major Government agenciE'S, and with the utmost cooperation 
of the Republican members of the suhcommittee; Congressman OGDEN R. REID, 
of New York; Congressman DONAI,D RUMSFELD, of Illinois; and the Honorable 
ROBERT P. GRIFFIN, of Michigan, now serving in the SE'natE'. It is the fruit of 
more than 10 years of study and discussion initiated by such mE'n as the late 
Dr. Harold L. Cross and added to by scholars such as the late Dr. Jacob Scher. 
Among those who have given unstintingly of their counRel and advice is a great 
and distinguished colleague in the House who has given the fullE'st support. With-
out that support nothing could have been accomplished. So I take this occasion to 
pay personal tribute to Congressman WILLIAM Ij. DAWSON, my friend, my con-
fidant and adviser over the years. 

Among those Members of the Congress who have given greatly of their time and 
effort to develop the legislation hefore us today are two SE'nators from the great 
State of Missouri, the late Senator Thomas Henning and his very distinguished 
successor, s.enator EDWARD LONG who authored the bill before us today. 

And there has been no greater champion of the people's right to know the fact~ 
of GovE'rnment than CongrE'ssman DANTE B. FASCELL. I want to take this oppor-
tunity to pay the most sincere and heartfelt tribute to Congressman FASCELI. who 
helped me set up the Special Subcommittee on Government Information and 
served as a most effective and dedicatro member for nearly 10 years. 

The list of editors, broadcasters and newsmen and distinguished members of 
the corps who have helped develop the legislation over these 10 years is endless. 

But I would particularly like to thank those who have served as chairmen of 
Freedom of Information Committees and various organizations that have snp· 
ported the legislation.

They include James Pope, fonnerly of the Louisville Courier-Journal, J. RUR-
Rell Wiggins of the Washington Post, HE'rbert Brucker of the Hartford Conrant. 
Eugene S. Pulliam of thE' Indianapolis Xews, Creed Black of the Chicago Daily 
News. Eugene PatterROn of the Atlanta Constitution. each of whom sE'rved as 
chairman of the American Society of Newspaper Editors Freedom of Infonna-
tion CommittE'e, and .Iohn Colhurn of thE' Wichita Eagle & Beacon who Rerwd as 
chairman of hoth the ASNE ('om mittel' and the similar committE'e of the AmE'r· 
iean Society of NewspapE'r Publishers. 

Also Mason Walsh of the Dallas Times Herald, David Schultz of the Redwood 
Cit:v TribunE' CharieR S. Rowe of the Frroerkkshurg Free LancE' Star. Richard 
D. Smyser of the Oak Ridge Oakridger. -and Hn Rlonk of the WE'natchE'E' Daily 
World. each of whom servE'd as ('hairman of the Associated Press Managin~ Edi-
tors Freedom of Information Committf't': V. M. NE'wton, .Ir .. of the Tampa 
TribunE', JuliUS Frandsen of the United PrE's:;; International, and Clark lV[ollenhoff 
of the CowIE'S Publications, E'ach of whom served a:;; chairman of the Sigma DE'lta 
Chi Freedom of Information CommittE'E'. and .Joseph Costa. for many yt'arR thE' 
chainnan of the National PrE's!! Photographers Freroom of Information CDIn-
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mittee. The closest cooperation has been provided by ,~ta!lf()rd Smith, general 
manager of the American XewspaperPnblishers ASSociatIOn an~ ~heodore A. 
Serrill, executive vice president of the Xational Newspaper ASSociatIOn.. 

Mr. Speaker, I strongly urge the fav()rable vote of every Member of tillS hody 
on this bill, S. 1160. 

Mr. KING of Utah. Mr. Speaker, will the gentleman yield? 
:\lr. :\:[OSS. I am happy to yield to the gentleman. .. . 
Mr. KING of Utah. ::IIr. Speaker, I commend the dlstmgUlshed gentlemen now 

in the well for the worl, he bas done in bringing this bill to fruition today. The 
gentleman from California is recognized throughout the Xation as one of the lead-
ing authorities on the subject of freedom of information. He has worked for 12 
years diligently to bring th!;;: event to pass. . 

Mr. Speaker. I wish to take this opportunity to VOlce my support of S. 1160, 
the Federal Puhlic Records Act now popularly referred to as the freedom of 
information lJill. Let me prE'face'my remarks by expressing to my distinguishE'd 
colleague from California [::IIr. Moss], chairman ()f the Government Informa-
tion Subcommittee of the House of ReprE'sentatives, and to the distinguishE'd 
gentleman from ::Ilissouri, Senator EDWARD LONG, chairman of the Administrative 
PracticE's and Procedure Subcommittee of the ,senate for their untiring efforts 
toward the advancement of the principle that the public has not only the right 
to know but the need to know the facts that comprise the business of Govern-
ment. Under the expert guidance of these gentlemen. an exhaustive study has 
heen conducted and a wealth of information gleaned. Equipped with a strong 
fartual background and an under!!tan<1ing of the complex nature of the myriad of 
issUE'S raised, we may proceed now to consider appropriate legislative action 
within a meanin~ful frame of reference, 

S. 1160, the Federal Public Records Act, attempts to establi;;:h viable safegua'rds 
to protect the putJlic access to sources of information relevant to governmental 
activities. Protection of public access to information sources was the original 
intent of the Con~re;;:s when it enacted into law the Administrative Procedure 
A('t of 1fi46. Re~retfully, in the light of the experience of tlIe intervening 20 years, 
we are confronted with an ever-growing accnmulation of evidence that clearly 
l'mhstantiates the following conclusion: the overall intent of the Congress, as 
embodied in the Adminifltrative Procedure Act of 1946, has not been realized 
and the specific safeguards erected to guarllutee the right of public acee;;:s to the 
information stores of Government apppar woefully inadeQuate to perform the 
assigned task", The time is ripe for a careful and thoughtful rpappraisal of the 
il'lsue'l inherent in the right. to know {Concept: the time is at hand for a renewal of 
our dpdication to a prindple that is at tbp cornerstone of our democratic sociE'ty. 

What are some of the major factors that havE' contrihuted to tlli;;: widespread 
llreah'down in the flow of information from the Government to the people? The free 
and total flow of information haR heen stemmed by the very rE'al and very grave 
cold Wllr crises thl1t threaten our Xati()n, It is apparent. that if we are to survive 
as a fN?e nation. we must impose some checks on the flow of data-data which 
could providp inv'aluahleaHsistl'lnce to our enemiefl. 

Thp demands of a growing urhan, industrial soeiety has hecome greater both 
in "olume and in complexity. The individual looks to his Government more and 
more for the satisfactory solution of problems that defy his own personal re-
Rourees. The growth of the structure of Governmpnt commf'mmrate with the 
demands placed upon it has given rise to confusion, misunderstanding. and a wid-
pning gap hetween the principle and the practice of the popular right to know. 
Chairman 'Moss haR snmmarizpd this dilemma when he said "Government sec-
recy tpnds to grow as Government itself grows." 

There are additional factors that mnst hE' con;;:idered. Paradoxically. the broad 
and somewhat ohscure phraseology of section 3 of the public information sec-
tion of tIle Administrative Procedure Act has. in pffect. narrowed the stream of 
data and facts that the Federal agpnMes are and have heen willing to release to 
the American people. Agency personnpl charg!'d with the responsibility of inter-
prE'ting and enforcing the provisions of section 3 have lahored under a severe 
handieap: their working guidelin!'s have mad!' for a host of varying interpreta-
tions and foster!'d numerous misinterprptations. Chaos and confusion have 
nurtured a needlesR choking off of information discloRure. Without rpalistic 
guidelines within which to operate, officials have exercisE'd extreme caution in 
an !'ffort to avoid the cbarges of premature. unwiRe. or nnauthorized disclosure 
of Government information. Remedial action iR called for. The primary purpo,se 
underlying S. 1160 is a long overdue and urgently needed clarification of the puh-
lic information provisions of the Administrative Procedure Act. 
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Finally, the present condition of nonavailabiUty of public information has 
perhaps been encouraged by a disregard by the American people of this truism; 
the freedoms that we daily exercise--our democratic society-were not easily 
obtained nor are they easily retained. Inroads and encorachments-be they 
overt or covert, be they internal or external-must be effectively guarded against. 
For freedoms once diminished are not readily revitalized; freedoms once lost 
are recovered with difficulty. 

Thus far I have discu)';sed some of the major forces that are simultaneously 
working toward increasing the gap that separates the principle and the practice 
of the people's right to know the affairs of their Government. The m'erriding 
importance of the Federal Public Records Act currently before us can be under-
scored by a hrief examination of the highwater marks that loom large in thp 
historical background of the persent dispute concerning the legitimate bounds 
of the people's right to know the affairs of Government. 

If 'the people are to be informed. they must he first accorded the right to 
sources of knowledge--and one of the initial queries posed by Americans and 
their English forebears alike wa,s ; What is the nature of the business of the legis-
lative branch of government'! Accounts of legislative activities were not always 
freely known by those whose destinies they were to shape. At the close of the 
17th century. the House of Commons and the Hou)';e of Lords had adopted reg-
ulations prohihiting the publishing of their votes and their debates. Since the 
hans on the publislling of votes and debates initially provided a haven of refuge 
from a Sovereign's harsh and often arbitrary reprisals, the elimination of the,se 
hans was difficult. Privacy was viewed as offering a means of retaining against 
all challenges-be they from the Sovereign or an inquiring populace--the preroga-
tives that the House of Parliament had struggled to ,secure. ~ot until the late 
18th century did the forces favoring public accountability cause significant 
changes in the milieu that surrounded parliamentary procpedings. Although re-
strictive disclosure measures heretofore impo,scd werp never formally repealed, 
their strict enforcement was no longer feasible. The forces championing the 
popular right to know had gained considerable strength and the odds were 
clearly against Parliamcnt's retaining many of it,s jealosuly guarded prerogatives. 
To save face, both Houses yielded to the realities of the situation with which thl?Y 
were confronted and allowed representatives of the press-the eyes and ears of 
the people--to attend and recount their deliberations. 

The annal,S recording the history of freedom of the press tell of dauntlpss 
printers who sought means of circumventing the bans in publicizing ll?gisla-
tive records. As early as 1703, one Abel Boyer violatpd the lp'tter and thp "'pirit 
of the announced restrictions whpn he published monthly the Political State of 
Great Britain. He did ,so, hO\,i'ever, without incurring the full measure of official 
wrath. By omitting the full names of participants in dehate, and by delaying 
publication of the accounts of a session's deliberations until after it had ad-
journed, he was able to achieve his purpose. Others sought to foil the intent and 
dilute the effectiveness of the restriction", by revealing the activities of a com· 
mittee of the House of Commons. Lest othcrs follow similar suit, the Commons 
soon after passed a resolution stating: 

"No news writers do presump in their letters or other papprs that they disperse 
as minutes, or under any denomination, to intermeddle with the debatps, or any 
othpr proceedings of this House, or any committee thereof." 

Those who Jnsisted on defying official pleasure wpre quIckly brought t{) task. 
Many were imprisoned. many were fined; some were relpased having sworn to 
cease and desist from furthpr offensive actions. Spurred by public demand for 
additional news. printers and editorA devised a fictitious polit.ical body and pro-
ceedpd to relate fictional debates. Their readers werp, nevertheless, aware that the 
accounts were those of Parliament. Public demand for the right tlo know the in-
formation of Government had gainpd a mompntum that could not be slowed. In 
1789, the public point of view-a point of view that demanded the rpmoval of 
the shackles {)f secrecy--b('('ause the parliamentary modus operandi. For in that 
year, one .James Perry, of the Morning Chroniclp.•mcceed!'d in his efforts to have 
news reporters admitted to Parliament and was able to providp his readers with 
an account of the previous ev!'nlng's business. The efforts of Parliament to ex-
elude representative;;: of the news media were channeled in n('w direetions-
with members s-peaking out against printers and. editors. who In thpir opinion, 
were unfairly misrepresenting individual points of view; objectivity in reporting 
Parliament's business became their primary concern. 

In the Oolonies, too, Americans conducted determined caropalgus paralleling 
those waged in England. Colonial governments demonstrated 11 formidable hos-
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tUity toward those who earnestly believed that the rank-and-file citizenry was 
entitled to a full accounting by its governing bodies. The power that knowledge 
provides was fully understood; by some Jt was feared. In 1671, in correspondence 
to his lords commissioners, Govern<tr Berkeley, of Virginia, wrote: 

"I thank God, there are no free sehools nor printing ; and I hope we shall not 
have these hundred years; for learning has brought disobedience, and heresy, 
and sects into the world, and printing has CLivulged them, and libels against the 
best Government. God keep us from both." 

In 1725, Massachusetts newspaper printers were "ordered upon their peril 
not to insert in their prints anything of the Public Atrairs of this province relat-
ing to the war without the order of the Government." Forty-one years were to 
pass until, in 1776, a motion otrered by James Otis was carried and the proceed-
ings of the Massachusetts General Court were opened to the public on the 
occasion of the debates surrounding the repeal of the onerous Stamp Act. 

The douds of secrecy that hovered 'Oyer the American Colonies were not quickly 
dispelled; vestiges of concealment lingered 'On until well into the 18th century. 

The deliberations that produced the Constitution 'Of the United States were 
dosed. Early meeings of the U.S. Senate were not regularly opened to the public 
until ]1'ebruary of 1794. Some 177 years ago, the House of Representatives heat-
edly debated and finally ta'bled a motion that would have excluded members of 
the press from its sessions. It was the begjnning of the 19th century before repre-
sentatiYes of the press were formally granted admission to the Chambers of the 
Senate and the House of Representatiyes· 

While the American people have long fought to expand the scope of their 
knowledge about GoYernment, their achievements in this direction are being 
countered by the trend to delegate considerable lawmaking authority to execu-
tiYe departments and agencies. EtrectiYeprotectiYe measures have not always 
accompanied the exercise of this newly located rulemaking authority. 

Access to the atrairs of legislative bodies has become increasingly difficult 
thanks to another factor: the business of legislatures is being conducted in the 
committees of the parent body--committees that may choose to call an executive 
session and subsequently close their doors to the public. 

In short, the trend toward more secrecy in government may be seen in the 
leg-islative branch. Can this trend be evidenced in the other two branches? 

The scope of popular interest in Government operations has run the full 
gamut. The public has persevered in its assertion that it has an unquestion-
able right to the knowledge of the proceedings that constitute the legislative 
as well as the judicial and executive function;] of the Government. 

One of the greatest weapons in the arsenal of tyranny has been the secret 
arrest, trial, and punishment of those accused of wrongdoing. Individual lib-
erties, regardless of the lipserYice paid them, become empty and meaningless 
sentiments if they are curtailed or suspended or ignored in the darkness of 
closed judicial proceedings. The dangers to man's freedoms that lurk in secret 
judicial deliberations were recognized by the insurgent barons who forced King 
.John to grant as one of many demands that "the King's courts of justice shall be 
stationary; and shall no longer follow his person; they shall be open to eyeryone; 
and justice shall no longer be sold. refused, or delayed by them." This prom-
ise was remembered by that generation of Americans that devised our scheme of 
government. To guarantee the optimum exercise and enjoyment by every man of 
his fundamental and essential liberties, the authors of the Bill of Rights incor-
porated these guarantees in the sixth amendment: 

"In all ('riminal prosecutions, the accused shall enjoy the right to a speedy and 
public trial." 

(',ontemporary developments lend support to the thesis that the rights of the 
public to be admitted to judicial proceedings is being undermined. More and 
more courtrooms are being closed to the people on the grounds that the thorough 
and open discussion of a broad category of otrenses would be repugnant to so-
dety's concensus of good taste. What is more, court powers that were once exer-
cised within the framework of dne process guarantees are being transferred to 
quasi-judicial agenCies, before which many of the due process guarantees have 
been cast by the wayside. 

What is the current status of information availability within the executive 
departments and agencies? Although the public's right to know has not been 
openly denied, the march of events has worked a serious diminution in the range 
and types of information that are being freely dispensed to inquiring citizens, 
their representatives in Congress. and to members of the press. Counterbalanc-
ing the presumption that in a democracy the public has the rig-ht to know the busi-
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ness of its Government is the executive privilege theory-a theory whose roots 
run deep in the American political tradition. This concept holds that the 
President may authorize the withholding of such information as he deems appro-
priate to the national well-being. Thomas Jefferson stated the principles upon 
which this privilege rests in these terms: 

"With respect to papers, there is certainly a public and a private side to our 
offices. To the former belong grants of land, patents for inventions, certain com-
missions, proclamations, and other papers patent in their nature. 

To the other belong mere executive proceedings. All nations have found it 
necessary, that for the advantageous conduct of their affairs, some of these 
proceedings, at least, should remain known to their cxecutive functionary only. 
He, of course, from the nature of the case, must be the sole judge of which of 
them the public interests will permit publication. Hence, under our Constitution, 
in requests of papers, from the legislative to the executive branch, an exception 
is carefully expressed, as to those which he may deem the public welfare may 
require not to be disclosed." 

While the bounds of the executive privilege claim have, of late, been more 
carefully spelled out and, in effect, narrowed, widespread withholding of Gov-
ernment records by executive agency officials continues in spite of the enactment 
of limiting statutes. In 1958, the Congress passed the Moss-Hennings bill, which 
granted agency heads considerable leeway in the handling of agency records 
but gave no official legislative sanction to a general withholding of such records 
from the public. The enactment of the Administrative Procedure Act held out 
promise for introducing a measure of uniformity in the administrative regula-
tions that were applied to agency disclosures. According to the terms of section 
3 or the public information section of this act: 

"Except to the extent that there is involved (1) any function of the United 
States requiring secrecy in the public interest or (2) any matter relating solely 
to the internal management of an agency, executive agencies are required to 
publish or make available to the public, their rules, statemenb; of pOlicy, policy 
interpretations and modes of operation as well as other data constituting mat-
ters of official record." 

Quoting subsection (c) of section 8: 
"Save as otherwise required by statute, matters of official record shall in 

accordance with published rule be made available to persons properly and directly 
coneerned except information held confidential for good cause found." 

A careful analysis of the precise wording of the widely criticized public infor-
mation section offers ample evidence for doubt, as to the effectivenesll of the 
guarantees which its authors and sponsors sought to effect. Broad withhold-
Ing powers have grown out of the vague and loosely defined terms with which 
this act is replete. Federal agencies may curb the distribution of their records 
should the public interest so require. What llpecifically is the public interest? 
The Mannal on ,the Administrative Procedure Act allows each of the agencies to 
determine those functions which may remain secret in the public interest. 
Federal agencies may limit the diSSE'mination of a wide range of information 
that they deem related "solely to the internal management" of the agency. 
What are the limitations, if any, that are attached to this provision r Federal 
agencies may withhold information "for good cause found." What constitute8 
such a "good causer" Even if information sought doeR not violate an agency's 
ad hoc definition of the "public Interest"-€ven if information sought doE'S not 
relate "solely to the internal management" of the agency or if "no good 
cause" can be found for its retention, agencies may decline to release recordll 
to persons other than those "properly and directly concerned." What are the 
criteria that an individual must present to establish a "proper and direct con-
cern 1" We search in vain if we expect to find meaningful and uniform defini-
tions or reasonable limitations of the qualifying clauses contained in the con-
troversial public information section of the Administrative Procedure Act. 'Ve 
search in vain, for what we seek does not presently exist. 

Threats to cherished liberties and fundamental ri.c:hts are inherent in the 
relatively unchecked operations of a mushrooming bureaucracy-threats though 
they be more Rubtle are no less real anel no less dangerous than those which our 
Founding Fathers labored to prevent. 

The changes that are contained in the Federal Public Records Act before us to-
day offer a means of restoring to the American people their free and legitimate 
access to the affairs of GovE'rnment. It seeks to accomplish this important ohjec-
tive in a variety of ways. Subsection (a) of S. 1160 clarifies the types of informa-
tion which Federal agencies will be required to publish in the Federal Register. 
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By making requisite the publication of "descriptions of an agency's central and 
field organization and the established places at which, the officers from whom, 
and the methods whereby the public may secure information, make submittals or 
requests, or obtain decisions," the individual may be more readily apprised by 
responsible officials of those aspects of administrative procedure that are of vital 
personal consequence. Material "readily available" to interested parties may be 
incorporated "by reference" in the Register. "Incorporation by reference" will 
provide interested parties with meaningful citations to unabridged sources that 
contain the desired data. The Director of the Federal Register, rather than indi-
vidual agency heads, must give approval before material may be so incorporated. 

Subsection (b) of the Federal Public Records Act will eliminate the vague pro-
visions that have allowed agency personnel to classify as "unavailable to the pub-
lic" materials "required for good cause to be held confidentiaL" All material 
will be considered available upon request unless it clearly falls within one of the 
specifically defined categories exempt from public disclosure. This subsection 
should be a boon not only to the frustrated citizen whose requests for the right 
to know have ,been denied time and time again. The reasons for denial seldom 
prove satisfactory or enlightening-for all too often they are couched in admin-
istrative jargon that is meaningless to the ordinary citizen. Subsection (b) of 
S. 1160 should be equally valuable to harried Government officials assigned the 
monumental responsibility of deciding what information may be released and 
what must be withheld in light of the proper functioning of the Government. 
The information guarantees of this subsection state: 

"Every agency shall, in accordance with published rules, make available for 
public inspection and copying (A) all final opinions (including concurring and 
disscnting opinions) and all orders made in the adjudication of cases, (B) those 
statements of policy and interpretations which have been adopted by the agency 
and are not published in the J!'ederal Register, and (C) staff manuals and in-
structions to staff that affect any member of the public unless such materials 
are promptly published and copies offered for s'ale." 

We have labored long and hard to establish firmly the premise that the pub-
lic has not only the right but the need to know. We have also accepted the fact 
that the individual is entitled to respect for his right of privacy. The question 
arises as to how far we are able to extend the right to know doctrine before 
the inevitable collision with the right of the individual to the enjoyment of 
confidentiality and privacy. Subsection (b) attempts to resolve this confiict 
by allowing Federal agencies to delete personally identifying details from pub-
licly inspected opinions, policy statements, policy interpretations, staff manuals, 
or instrutcions in order "to prevent a clearly ull\'\'arranted invasion of personal 
privacy." Should agencies delete personal identifications that cannot reasonably 
be shown to have direct relationship to the general public interest, they must 
justify in writing the reasons for their actions. This "in writing qualification is 
incorporated to prevent the "invasion of personal privacy clause" from being dis-
torted and used as a broad shield for unnecessary secrecy. 

To insure that no citizen will be denied full access to data that may be of cru-
cial importance to his case, for want of knowledge that the material exists, each 
agency must "maintain and make aYailable for public inspection and copying 
a current index providing identifying information to the public as to any matter 
which is issued, adopted, or promulgated after the etIective date of this act and 
which is required by this subsection to be made available or published." 

Perhaps the most serious defect in the present law rests in the qualification 
contained in subsection (c) of the public information provisions which limits 
those to whom Federal regulatory and executive agencies may give information to 
"persons properly and directly concerned." These words have been interpreted 
over the years in such a fashion as to render this sf'Ction of the Administrative 
Procedure Act a vehicle for the withholding from the public eye of information 
relevant to the conduct of Government operations. Final determination of whether 
or not a citizen's interest is sufficiently "direct and proper" is made by the various 
agencies. The taxpaying citizen who feels that he has been unfairly denied access 
to information has had no avenue of appeal. Subsection (c) of the proposed Fed-
eral Public Records Act legislation would require that: 

"Every agency in accordance with published rules stating the time, place, and 
procedure to be followed, make all its records promptly available to any person." 

Should any person be denied the right to inspect agency records, he could ap-
peal to and seek review by a U.S. district eourt. Quoting the "agency records" 
subsection of S. 1160: 
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"Upon complaint, the district court of the United States in the district in which 
the complainant resides, or has his principal place of business, or in which the 
agency records are situated, shall have jurisdiction to enjoin the agency from 
withholding of agency records and information and to order the production of 
any agency records or information improperly withheld from the complainant. In 
such cases the court shall determine the matter de novo and the burden shall be 
upon the agency to sustain its action." 

While we recognize the merits of and justifications for arguments advanced 
in support of limited secrecy in a government that must survive in the climate 
of a cold war, we must also recognize that the gains-however small-made by 
secrecy effect an overall reduction in freedom. As the forces of secrecy gain, 
the forces of freedom lose. It is, therefore, incumbent upon us to exercise pru-
dence in accepting measures which constitute limitations on the frcedoms of 
our people. Restrictions must be kept to a minimum and must be carefully cir-
cumscribed lest they grow and, in so doing, cause irn.tparable damage to liberties 
that are the American heritage and the American way of life. 

S. 1160 secks to open to all citizens, so far as consistent with other national 
goals of equal importance, the broadest possible range of information. I feel 
that the limitations imposed are clearly justifiable in terms of other objectives 
that are ranked equally important within our value system. The presumption 
prevails in favor of the people's right to know unless information relates to mat-
ters that are, first, specifically required by Executive order to be kept secret in 
the interest of the national defeuse or foreign policy; second, matters related 
solely to the internal personnel rules and practices of any agency; third, matters 
specifically exempted from disclosure by other statutes; fourth, trade secrets and 
commercial or financial information obtained from the public and privileged or 
confidential; fifth, interagency or intraagency memorandums or letters which 
would not be available by law to a private party in litigation with the agency; 
sixth, personnel and medical files and similar files the disclosure of which would 
coustitute a clearly unwarranted invasion of personal priyacy ; seventh, investi-
gatory files compiled for law enforcement purposes except to the extent avail-
able by law to a private party; eighth, matters contained in or related to exami-
nation, operating, or condition reports prepared by, on behalf of, or for the use 
of any agency responsible for the regulation or supervision of financial institu-
tions; and ninth, geological and geophysical information and data concerning 
wells. 

Ours is perhaps the freest government that man has known. 'l'hough it be 
unique in this respect, it will remain so only if we keep a constant vigilance 
against threats-large or small-to its prinCiples and institutions. If the Federal 
Public Records Act is enacted, it will be recorded as a landmark in the continuing 
quest for the preservation of man's fundamental liberties-for it will go far in 
halting and reversing the growing trend toward more secrecy in Government 
and less public participation in the decisions of Government. 

James Madison eloquently 'argued on behalf of the people's right to know when 
he proclaimed that "Knowledge will forever govern ignorance. And a people 
who mean to be their own governors must arm themselves with the power 
knowledge gives. A popular government without popular information or the 
means of acqUiring it, is but a prologue to a farce or a tragedy, or perhaps both." 

This is a measure in which every Member of Congress can take great pride. 
In the long view, it could eventually rank as the greatest single accomplishment of 
the 89th Congress. 

Not only does it assert in newer and stronger terms the public's right to know. 
but it also demonstrates anew the utilmate power of the Congress to make na-
tional poliCy on its own-with or without Executive concurrencf'---where the 
public interest so demands. It thus helps to re9ffirm the initiative of the legisla-
ture and the balance of powers, at a time when the Congress is the object of 
much concern and criticism over the apparent decline of its influence in the 

policymaking process. 
Though I took a place on the Subeommittee on Foreign Operations and Gov-

ernment Information only last year, I take deep pride in my service with it and 
in the shining role it has played in shaping this historic act. I firmly hope and 
expect that the act will win the unanimous support of the House. 

Mr. OLSEN of Montana. Mr. Speaker. will the gentleman yield? 
Mr. MOSS. I am pleased to yield to the gentleman from Montana. 
Mr. OLSEN of Montana. Mr. Speaker, I too wish to commend the gentleman 

in the well for his great work over the years on this subject of freedom of in-
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formation as to Government records. However, I do want to ask the gentleman 
a question with reference to the Bureau of the Census. The Bureau of the Cen-
sus can only gather the information that it does gather because that information 
will be held confidential or the sources of information will be held to be confi-
dential I presume th'at the provisions on page 5 of the bill under "Exemptions," 
No. (3), in other words providing that the provisions of this bill shall not 
be applicable to matters that are "(3) specifically exempted from disclosure by 
statute :"-that would exempt the Bureau of the Census from this new provision. 

Mr. MOSS. That is correct. 
Mr. OLSIDN of Montana. I thank the gentleman. 
Mr. EDMONDSON. Mr. Speaker, will the gentleman yield? 
Mr. MOSS. I am very pleased to yield to my colleague. 
Mr. EDMONDSON. Mr. Speaker, I rise in support of the bill and congratu-

late the gentleman from California for the outstanding leadership he has given 
to this body in a field that vitally affects the ballic health of our democracy as this 
subject matter does. 

I think the gentleman from California has won not only the respect and ad-
miration of aU of his colleagues in the House for the manner in which he has 
championed this worthwhile cause, but he has also won the respect and admira-
tion of the people of the United States. I was glad to join him by introducing 
H.R. 5018 on the same subject and urge approval of S. 1160. 

Mr. MOSS. I thank the gentleman. 
Mr. MAILLIARD. Mr. Speaker, will the gentleman yield? 
Mr. MOSS. I am pleased to yield to my colleague. 
Mr. MAILLIARD. Mr. Speaker, I also want to compliment the gentleman for 

bringing to fruition many years of effort in this field. 
I would like to ask my colleague a question, and of course I realize the gen-

tleman cannot answer every question in detail. But I am very much interested 
in 'the fact that under the Merchant :\Iarine Act where the computation of a 
construction subsidy is based upon an estimate that is made in the Maritime 
Administration, to date the Maritime Administration has refused 00 divulge to 
the companies their determination of how much the Government pays and how 
much the individual owner has to pay. That is based on these cOiDlputations. 

The Maritime Administration has never been willing to reveal to the peQple 
directly involved how the determination is made. In the gentleman's opinion, 
under this bill, would this kind of inforrnationbe availa·ble at least to those 
whose direct interests are involved? 

Mr. MOSS. It is my opinion that that information, unless it is exempted by 
statute, would be available under the terms of the amendment now before the 
House. 

Mr. MAILLIARD. I appreciate the response of the gentleman very much 
indeed. 

The SPEAKER. The gentleman from California [Mr. Moss] has consumed 
20 minates. 

The Chair recognizes the gentleman from New York [Mr. REID]. 
Mr. REID of New York. Mr. Speaker, I yield myself such time as I may 

consume. 
Mr. Speaker, I rise in strong support of S. 1160, a bill to clarify and protect 

the right of the public to information, and for other purposes. 
It is, I :believe, very clear in these United States that the public's right of 

access, their inherent right to know, and strengthened opportunities for a free 
press in this country are important, are basic and should be shored up. and sus-
tain,ed to the maximum extent possible. The right of the public to infOI"lll<lltion 
is paramount and each generation must uphold anew that which sustains a 
free press. 

I believe this legislation is clearly in the public interest and will measurably 
improve the access of the public and the press to information and uphold the 
principle of the right to know. 

To put this legislation in clear perspective, the existing Administrative Pro-
cedure Act of 1946 does contain a ,series of limiting clauses which does not 
enhance the public's right of access. Specifically it contains four principal 
qualifications: 

First, an individual must be "properly and directly concerned" before infor-
mation can be made available. It can still be withheld for "goOO cause found." 
Matters of "internal management" can be withheld and, specifically and most 
importantly, section 3 of the act states at the outset that any function of the 
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United States requiring secrecy in the public interest" does not have to be dis-
closed. 

Section 3 reads in its entirety as follows: 
"Except to the extent that there is involved (1) any function of the United 

States requiring seorecy in the public interest or (2) any matter relating solely 
to the internal management of an agency-

(a) RULEs.-Every agency shall separately state and currently publish in 
the Ji'ederal Register (1) descriptions of its central and field organization inclUd-
ing delegations by the agency of final authority and the established places at 
which, and methods whereby, the public may secure information or make sub-
mittals or requests: (2) statements of the general course and method by which 
its functions are channeled and determined, including the nature and require· 
ments of all formal or informal procedures available as well as forms and instruc· 
tions as to the scope and contents of all papers, reports, or examinations: and 
(3) substantive rules adopted as authorized by law and statements of general 
polky or interpretations formulated and adopted by the agency for the guidance 
of the public, but not rules addressed to and served upon named persons in 
accordance with law. No person shall in any manner be required to resort to 
organization or procedure not so published. 

(b) OPINIONS AND ORDERS.-Eve-ry agency shall publislI or. in accordance with 
rmblished rule, make available to public inspection all final opinions or orders 
in the adjudication of cases (except those re{luired for good cause to <be held 
confidential and not cited as precedents) and all rules. 

(c) PL'BLIC RECORDs.-Save afl otherwise required by statute, matters of offi-
dal record shall in aceordance with published rule be made available to persons 
properly and directly concerned except information held confidential for good 
cause found." 

This is a 'broad delegation to the ExecutiYe. Further, none of these key phrases 
is defined in the statute, nor has any of them-to the best of my knowledge--
been interpreted by judicial decisions. The Attorney General's Manual on the 
Administrative Procedure Act merely states that. 

"Each agency must examine its functions and the SUbstantive statutes undE'r 
which it operates to determine which of its materials are to be treated as mat-
ters of official record for the purposes of the section (section 3) . 

I believe that the present legislation properly limits that practice in several 
new and significant particulars :" 

First, any person will now have the right of access to records of Federal Execu-
tive and regulatory agencies. Some of the new provisions include the require-
ment that any "amendment, revisions, or repE'al" of material required to be pub-
lished in the Ji'ederal Register must also he published: and the requirement that 
every agency make available for "public inspection and copying" all final opin-
ions-including dissents and ('oncurrencefl-all administrative staff manuals, and 
a current index of all material it has published. Also, this bill dearly stipulates 
that this legislation shall not be "authority to withhold information from 
Congress." 

Second, in the bill there is a very clear listing of specific categories of exemp-
tions, and they are more narrowly construed than in the existing Administra-
tive Procedure Act. 

TTndE'r the present law, information may l,e withheld-undE'r a broad stand-
anI-where there is involved "any function of the United States requiring se-
creey in the public interest." The instant bill would create an ('xemption in 
this area solely for matters that are "specifically required by Executive order 
to he kept secret in the interest of the national defense or foreign polky." In my 
judgment. this more narrow standard will hetter serve the puhlic interest. 

Third, and perhaps most important, an individual has the right of prompt 
.iudicial revie,'\( in the Federal district court in which he resides or has his 
principal place of business. or ill whirh the agency records are situated. This is 
not only a new right but it is a right that must be promptly acted on by the 
court~, as stated on page 4 of the instant bill: 

"Proceedings hefore the district court as authorized by this subsection shall 
take precedence on the docket oyer all other causes and shaH be aflsigned for 
hearing and trial at the earliest practicable date and expedited in every way." 

So the provision for judicial review is, in my judgment, an important one and 
one that must be expedited. 

This legislation also requires an index of all decisions as well as the clear spell-
ing out of the operational mechanics of the agencies and departments, and other 
certain specifies i!l(~ident to the public's right to know. 
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I think it is important also to indicate that this new legislation would cover 
for example, the Passport Office of the Department of State, and would require an 
explanation of procedures which have heretofore never been published. 

In addition, the legislation requires that there be the publication of the names 
and salaries of all those who are ]'edl'ral l'mployees except, of course, the eXemI)-
Hons that. specifically apply. I think this is also salutory improvement. The ex-
l'mptions, I think, are narrowly construed and the public's right to access is much 
more firmly and properly upheld. 

Our distinguished chairman of this subcommittee, who has done so much in 
this House to make this legislation a reality here today, and is deserving of 
thl' commendation of this House, has pointl'd to the fact that a number of groups 
and newspaper organizations strongly support the legislation. I would merely 
state that it does enjoy the support of the American Society of Newspaper EdI-
tors, the American Newspaper Publishers Association, Sigma Delta Chi. AP 
Managing Editors, National Newspaper Association, National Press Association, 
National Editorial Association, the American Bar Association, the American 
Civil Liberties Union, the National Association of Broadcasters, the New York 
State Publishers Association, and others. 

Specifically, Mr. Eugene Patterson, chairman of the Freedom of Information 
Committee of the American SOCiety of Newspaper Editors, has said: 

"We feel this carefully drawn and long-debated bill now provides Congress 
with a sound vehicle for action this year to ('hange the emphasis of the prl'sent 
Admini;:;trativl' Procl'dure Act, wh!('h has the effect of encouraging agencies to 
withhold information needlessly. 'Ve helieve the existing instruction to agencil's-
that they ma~' withhold any information 'for good Clluse found,' while leaving 
them as sole judgl's of their own 'good cause'-naturally has created among some 
agency hl'ads a feeling that 'anything the American people don't know won't 
hurt them. whereas anything they do know may hurt me.' " 

Mr. Edward J. Hughes, chairman of the legislative committee of the New 
York State Publishers Association, has written me thllt ohtainin!!; "rroper and 
workable Freedom of Information legislation at the Federal level has been of 
direct and great interest and importance to us." Mr. Hughes continues that pas-
sage of this legislation will "dispose constructively of a longstanding and vexing 
prohlem." 

I would also say that were Dr. Harold Cross alive t.oday. I believe he would 
take particular pride in the action I hope this body will take. I knew Dr. Cross 
and he was perhaps the most knowledgeable man in the United States in this 
arl'a. He worked closely \vith the Herald Tribune and I believe he would be 
particularly happy 'with regard to this ll'gislation.

Ijastly,1\1r. Speaker, I bi>UI've it Is hnnort"nt to m~k~ ('1~~,. nA~ A'll". H, .. t, H.I'! 

legislation is needed, not only that it specifies more narrowly the areas where 
information can be withheld by the Governml'nt. not only that it I<"rl'atly 
Rtrengthens the right of access. but it also should be stated clearly that it is 
important~and I have no reason to doubt this-that the President sign this 
legislation promptly. ' 

I would call attention to the fact that there are in the hearings some rl'por'ts of 
agencies who, while agreeing with the objective of the legislation. have reserva-
tions or outright objections to its particular form. I hope the President will 
take counsel of the importance of the principll' here involved. and of the ac-
tion of this House today. and that he will sign the bill promptly, because this is 
clearly in the interest of the public's paramount right to know, of a free press 
and, in my judgment. in the interest of the Nation. 

Mr. FUIjTON of Pennsylvania. Mr. Speaker, will the j!'entleman yield? 
Mr. REID of New York. I yield to the gentleman from Pennsylvania. 
Mr. FULTON of Pennsylvania. Mr. Speaker, I compliment my friend the 

gentleman from New York [Mr. REID] on his excellent stateml'nt, and also his 
dedication to duty in studying and contributing so much to working out good 
rules for freedom of information in Government departments and agencies. 

Along with those others who have been interested in this serious problem of 
the right of access to Government facts. The gentleman from New York [Mr. 
REID] should certainly be given the highest credit. 

Mr. REID of Nl'w York. I thank the gl'ntleman. 
Mr. KUNKEL. Mr. Speaker, will the gentleman yield? 
Mr. REID of New York. I yield to the gentleman from Pennsylvania. 
MI'. KUNKEL. Mr. Speaker. I commend the gentleman in the well and the 

gentleman from California for bringing this legislation to the floor. 
I strongly support it. 
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In fact I would almost go further than the committee does in this legislation. 
It is very importan't to have at lcast this much enacted. promptly. I do hope 
the President will sign It into law promptly, because nght now there are a 
great many instances occurring from time to time which indicate the necessity 
of having something like this on the statute books. It is a definite step in the 
right direction-I am counting on the committee doing a good overseeing job 
to see that it functions as intended. 

Mr. REID of New York. I thank the gentleman for his thoughtful statement. 
I add merely that the freedom of the press must be reinsured by each genera-
tion. I believe the greater access that this bill will provide sustains that great 
principle.

Mr. LAIRD. Mr. Speaker, will the gentleman yield? 
Mr. REID of New York. I yield to the gentleman from Wisconsin. 
Mr. LAIRD. Mr. Speaker, I thank the gentleman for yielding to me. I rise in 

support of this legislation, S. 1160. 
Mr. Speaker, this legislation is long overdue, and marks a historic break-

through for freedom of information in that it puts the burden of proof on officials 
of the bureaus and agencies of the executive branch who seek to withhold in-
formation from the press and public, rather than on the inquiring individual 
who is trying to get essential information as 11 "citizen and taxpayer. 

Mr. Speaker, this is not a partisan bill-at least not here in the Congress. 
We have heard that the administration is not happy about it and has delayed its 
enactment for a number of years, but the overwhelming support it has re-
ceived from distinguished members of the Government Operations Commit-
tee--both on the majority and minority side-and the absence of any opposition 
here in the House is clear evidence of the very real concern responsible Mem-
bers feel over what our Ambassador to the United Nations, Arthur Goldberg, 
has aptly termed the credibility problem of the U.S. Government. The same 
concern over the credibility gap is shared by the American public and 'the 
presS, and it is a great satisfaction to me that the Congress is taking even this 
first step toward closing it. 

Our distinguished minOrity leader, the gentleman from Michigan [Mr. GERALD 
R. FORD] at a House Republican policy committee news conference last May 18, 
challenged the President to sign this bill. I hope the President will Sign it, and 
beyond that, will faithfully execute it so that the people's right to know will be 
more surely founded in law in the future. 

But Mr. Speaker, we cannot legislate candor nor can we compel those who are 
charged with the life-and-death decisions of this Nation to take the American 
people into their confidence. 1Ve can only plead, as the loyal opposition, that our 
people are strong, self-reliant, and courageous, and are worthy of such confi-
dence. Americans have faced grave crises in the past and have always responded 
nobly. It was a great Republican who towered above partisanship who warned 
that you cannot fool all of the people all of the time, and it was a great Demo-
crat, 1Voodrow Wilson. who said: 

"I am seeking only to face realities and to face them without soft conceal-
ments." 

Mr. Speaker, I would like to point out that the provisions of this bill do not 
take effect until 1 year after it becomes law. Thus it will not serve to guarantee 
any greater freedom of information in the forthcoming political campaign than we 
have grown accustomed to getting from the executive branch of the Government 
in recent years. We of the minority would be happy to have it become operative 
Federal law immediately. but it is perhaps superfiuous to say that we are not in 
control of this Congress. 

In any event, if implemented by the continuing vigilance of the press, the 
public, and the Congress, this bill will make it easier for the citizen and taxpayer 
to obtain the essential information about his Government \"hich he needs and to 
which he is entitled. It helps to shred the paper curtain of bureaucracy that 
covers up public mismanagement with public misinformation, and secret sins 
with secret silence. I am confident that I speak for most of my Republican 
colleagues in urging passage of this legislation. 

Mr. Speaker, I append the full text of the House Republican Policy Committee 
statement on the freedom of information bill, S. 1160, adopted and announced 
on May 18 by my friend, the distinguished chairman of our policy committee, 
the gentleman from Arizona [Mr. RHODES] : 



REPUBLICAN POLICY COMMITTEE STATEMENT ON ~'REEDOM OF INFORMATION  
LEOISLATION, S. 1160  

The Republican Policy Committee commends the Committee on Government 
Operations for reporting S. 1160. This bill clarifies and protects the right of the 
public to essential information. Subject to certain exceptions and the right to 
court review, it would require every executive agency to give public notice or to 
make available to tb.e public its methods of operation, public procedures, rnles, 
policies, and precedents. 

The Republican Policy Committee, the Republican Members of the Committee 
on Government Operations, and such groups as the American Newspaper Pub-
lishers Association, the professional journalism society Sigma Delta Chi, the 
National Editorial Association and the American Bar Association have long 
urged the enactment of this legislation. Due to the opposition of the Johnson-
Humphrey Administration, however, this proposal has been bottled up in Com-
mittee for over a year. Certainly, information regarding the business of the gov-
ernment should be shared with the people. The screen of secrecy which now exists 
is a barrier to reporters as representatives of the public, to citizens in pursuit 
of information vital to their welfare, and to Members of Congress as they seek 
to carry out their constitutional functions. 

Under this legislation, if a request for information is denied, the aggrieved 
person has the right to file an action in a U.S. District Court, and such court 
may order the production of any agency records that are improperly withheld. 
So that the court may consider the propriety of withholding, rather than being 
restricted to judicial sanctioning of agency discretion, the proceedings are de 
novo. In the trial, the burden of proof is correctly placed upon the agency. A pri-
vate citizen cannot be asked to prove that an agency has withheld information 
improperly for he does not know the basis for the agency action. 

Certainly, as the Committee report has stated: "No Government employee at 
any level believes that the 'public interest' would be served by disclosure of his 
failures or wrongdoings ..." For example, the cost estimates submitted by con-
tractors in connection with the multimillion-dollar deep sea "Mohole" project 
were withheld from the public even though it appeared that the firm which had 
won the lucrative contract had not submitted the lowest bid. Moreover, it was 
only as a result of searching inquiries by the press and Senator KUCHEL (R., 
Cal.) that President Kennedy intervened to reverse the National Science Foun~ 
dation's decision that it would not be "in the public interest" to disclose these 
estimates." 

"Tb.e requirements for disclosure in the present law are so hedged with re-
strictions that it has been cited as the statutory authority for 24 separate clas-
sifications devised by Federal agencies to keep administrative information from 
public view. Bureaucratic gobbledygook used to deny access to information has 
included such gems as: "Eyes Only," "Limited Official Use," "Confidential Treat-
ment," and "Limitation on Availability of Equipment for Public Preference." Tb.is 
paper curtain must be pierced. This bill is an important first step. 

In this period of selective disclosures, managed news, half-truths, and admitted 
distortions, the need for this legislation is abundantly clear. High officials have 
warned that our Government is in grave danger of losing the public's confidence 
both at home and abroad. The credibility gap that b.as affected the Administration 
pronouncements on domestic affairs and Vietnam has spread to other parts of 
the world. The on-again, off-again, obviously less-than-truthful manner in which 
the reduction of American forces in Europe has been handled has made this 
country the subject of ridicule and jokes. "WOUld you believe?" has now become 
more than a clever saying. It is a legitimate inquiry. 

Americans have always taken great pride in their individual and national 
credibility. We have recognized that men and nations can be no better than their 
word. This legislation will help to blaze a trail of truthfulness and accurate dis-
closure in what has become a jungle of falsification. unjustified secrecy, and mis-
statement by statistic. The Republican PoliCy Committee urges the prompt en-
actment of S. 1160." 

Mr. PUCINSKI. Mr. Speaker. will the gentleman yield? 
Mr. REID of New York. Mr. Speaker, I yield to the gentleman from Illinois. 
Mr. PUCINSKI. Mr. Speaker, I rise in support of this legislation. I con-

gratulate the gentleman in the well, the gentleman from New York [Mr. REIOJ 
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and the gentleman from California [Mr. Moss], for bringing this legislation to 
us. Certainly this legislation reaffirms our complete faith in the integrity of our 
Nation's free press.

It has been wisely stated that a fully informed public and a fully informed 
press need never engage in reckless or irresponsible speculation. This legislation 
goes a long way in giving our free press the tools and the information it needs to 
present a true picture of government properly and correctly to the American 
people.

As long as we have a fully informed free press in this country, we need never 
worry about the endurance of freedom in America. I congratulate the gentlemen 
for this very thoughtful legislation. 

Mr. F ASCELL. Mr. Speaker, will the gentleman yield? 
Mr. REID of New York. I yield to the gentleman from Florida. 
Mr. F ASCELL. I thank the gentleman for yielding. 
I commend the distinguished gentleman from New York for his long interest 

in this struggle. I compliment him also for giving strong bipartisan support, 
which is necessary for the achievement of this longstanding and vital goal. 

Mr; Speaker, this is indeed an historic day for the people of America, for the 
communications media of America and the entire democratic process. It is, I am 
sure, a particularly gratifying day for our colleague, the distinguished gentleman 
from California, JOHN Moss. 

As chairman of the subcommittee he has worked tirelessly for 11 years to 
enact this public records disclosure law. His determination, perseverance, and 
dedication to principle makes possible this action today. I am proud to have 
been a member of the subcommittee and to have cosponsored this bill. 

Mr. Speaker, this House now has under consideration a bill concerned with one 
of the most fundamental issues of our democracy. This is the right of thE' people 
to be fully informed about the policies and activities of the Federal Go\·ernment. 

No one would dispute the theoretical validity of this right. But as a matter of 
practical experience, the people have found the acquisition of full and complete 
information about the Government to be an increasingly serious prohlem. 

A major cause of this problem can probably be attributed to the sheer size 
of thc Government. The Federal Estublishm!'Ut is now so huge and so COmIllE'x. 
with so many departments and agencies responsible for so many functions. that 
some confusion, misunderstanding, and contradictions are almost inevitablE'. 

We cannot. however, placidly accept this situation or throw up our hands in 
a gesture of futility. On the contrary, the immensity of the Federal Government. 
its vast powers, and its intricate and complicatE'd operations make it all thE' 
more important that every citizen should know as much as possible about what 
is taking place. 

We need not endorse the devil theory or conspiratorial theory of government 
to realize that part of the cause of the information freeze can be blamed on 
some Government officials who undE'r certain circumstances may completE'ly 
withhold or selectively release material that ought to be readily and completely 
available. 

The prescntbill amends section 3 of the Administrative Procedure Act of 
1946. I have been in favor of such an amendment for a long time. In fact, on 
February 17, 1965, I introduced a companion bill, H.R. 5013, in this House. Since 
I first became a member of thE' Government Information Subcommittee 11 years 
ago, I have felt that legislation along these Jines was essential to promote the 
free flow of Government information, and the case for its passage now is, if 
anything, ever stronger. 

At first glance section 3 as now written seem>; innocent enough. It sets forth 
rules requiring agenciE's to publish in the Federal Register methods whereby the 
public may obtain data, general information about agency procedures, and 
policies and interpretations formulated and adopted hy the agency. As a general 
practice thifllaw appears to make available to the people agency opinions, orders, 
and public records. 

However, 11 YE'ars of study, hearings, invefltigations. and reports have proven 
that this language has been interpreted so as to defeat the oRtensible purpose of 
the law. Also under present law any citizen who fecls that he has been denied 
information by an agency is left powerless to do anything about it. 

The whole of section 3 may be rendHed meaningless because the agency can 
withhold from the public such information as in its judgment involve,; "any 
function of the United States requiring ;;:ecrecy in the public interest." Thi;; 
phra;;e is not definl'd in the law, nor is there any authority for any rf'vif'w of the 



way it may be used. Again, the law requires an agency to make available for 
public perusal "all final opinions or orders in the adjudication of cases," but 
then adds, "except those required for good cause to be held confidential." 

Subsection (c) orders agencies to make available its record in general "to per-
sons properly and directly concerned except information held confidential for good 
cause found." Here indeed is what has been accurately described as a double-
barreled loophole. It is left to the agency to decide what persons are "properly 
and directly concerned," and it is left to the agency to interpret the phrase, 
"for good cause found." 

Finally, as I have already indicated, there is under this section no judicial 
remedy open to anyone to whom agency records and other information have been 
denied. 

Under the protection of these vague phrases, which they alone must interpret, 
agency Officials are given a wide area of discretion '!i\1thin which they can make 
capricious and arbitrary decisions about who gets information and who does not. 

On the other hand, it should in all fairness be pointed out that these officials 
should be given more specific directions and guidance than are found in the 
present law. 

For this reason I believe the passage of S. 1160 would be welcomed not only by 
the public, who would find much more information available to them, but by 
agency officials as well because they would have a much clearer idea of what 
they could and could not do. 

The enactment of S. 1160 would accomplish what the existing section 3 was 
supposed to do. It would make it an information disclosure statute. 

In the words of Senate Report No. 813 accompanying this bill, S. 1160 would 
bring about the following major changes: 

"1. It sets up workable standards for what records should and should not be 
open to public inspection. In particular, it avoids the use of snch vague phrases 
as "good cause found" and replaces 'them with specific and limited types of infor-
mation that may be withheld. 

"2. It eliminates the test of who shall have the right to different information. 
For the great majority of different records, the public as a whole has a right 
to know what its Government is doing. There is, of course, a certain need for 
confidentiality in some aspects of Government operations and these are pro-
tected specifically; but outside these limited areas, all citizens have a right to 
know." 

As indicated under point 2 above, we all recognize the fact that some informa-
tion must be withheld from public scrutiny. National security matters . come 
first to mind, but there are other classes of data as well. These include personnel 
flIes, disclosure of which would constitute an invasion of privacy, information 
specifically protected by Executive order or statute, certain inter- and intra-
agency memorandums and letters, trade secrets, commercial and financial data. 
investigatory flIes, and a few other categories. 

Let me make another very important point. S. 1160 opens the way to the Fed-
eral court system to any citizen who believes that an agency has un.justly held 
back information. If an aggrieved person seeks redress in a Federal district 
court, the burden would faU on the agency to sustain its action. If the court 
enjOins the agency from continuing to withhold the information, agency officials 
must comply with the ruling or face punishment for contempt. 

I strongly urge my colleagues to join me in giving prompt and overwhelming 
approval to this measure. In so doing we shall make available to the American 
people the information to which tlley are entitled and the information they must 
have to make their full contribution to a strong and free national government. 
Furthermore, we shall be reaffirming in the strongest possible manner that demo-
cratic principle that all power to gOYE'rn, including the right to know is vested in 
the people; the people in turn gave by the adoption of the Constitution a limited 
grant of that unlimited power to a Federal Government and State goveruments. 

In the constitutional grant the people expressly revalidated the guarantee of 
freedom of speech and freedom of the press among other guarantees, recognizing 
in so doing how basic are these guarantees to a constitutional, representative, 
and democratk government. There is no doubt about the power of the Congress 
to act and no serious question that it should and must. 

Mr. REID of New York. I thank the gentleman from Florida. I note his long 
and clear dedication to freedom of the press, and his action on behalf of tbis bill. 

Mr. HECHLER. Mr. Speaker, will the gentleman yield? 
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Mr. REID of New York I am happy to yield to the gentleman from West 
Virginia. 

Mr. HECHLER. Mr. Speaker, I add my words of commendation to the gen-
tleman from California, the gentleman from New York, and others who have 
worked so hard to bring this bill to the House. 

Today-June 20-1s West Virginia Day. On June 20, 1868, West Virginia was 
admitted to the Union as the 35th State. The State motto, "Montani Semper 
Liberi," is particularly appropriate as we consider this freedom of information 
bill. 

I am very proud to support this legislation, because there is much information 
which is now withheld from the public which really should be made available 
to the public. We are all familiar with the examples of Government agencies 
which try tq tell only the good things and suppress anything which they think 
might hurt the image of the agency or top officials thereof. There are numerous 
categories 'Of information which would be sprung loose by this legislation. 

It seems to me that it would be in the public interest to make public the votes 
of members 'Of boards and commissions, and also to publicize the views of dis-
senting members. I understand that six agencies do not presently publicize dis-
senting views. Also, the Board of Rivers and Harbors, which rules on billions of 
d'Ollars of Federal construction projects, clOSes its meetings to the press and 
declines to divulge the votes of its members on controversial issues. 

Therefore, I very much hope that this bill will pass by an overwhelming vote. 
Under unanimous consent, I include an editorial published in the Huntington, 
W. Va., Herald-Dispatch, and also an editorial from the Charleston, W. Va., 
Gazette: 

[~-l'om the Huntington (W. Va..) Herald-Dispa.tch, June 16, 1966] 

"FOlt FREEDOM OF INFORMATION, SENATE BILL 1160 Is NEEDED 

If ours is truly a government of, by and for the people, then the people should 
have free access to information on what the government is dOing and how it is 
doing it. Exception should only 'be made in matters involving the national security. 

Yet today there are agencies of government which seek to keep a curtain of 
secrecy 'Over some of their activities. Records which ought to be available to the 
public are either resolutely withheld Qr concealed in such a manner that investi-
gation and disclosure require elaborate and expensive techniques. 

A good example occurred last summer, when the Post Office Department, in 
response to a Presidential directive, hired thousands of young people who were 
supposed to be "economically and educationally disadvantaged." 

SUspicions were aroused that the jobs were being distributed as Congressional 
patronage to people who did not need them. But when reporters tried to get the 
names of the jobholders in order to check their qualifications, the Department 
cited a regulation forbidding release of such information. 

The then Postmaster General John Gronouski finally gave out the names 
(which confirmed the SUspicions of the press), but only after Congressional com-
mittees of Congress with jurisdiction over the Post Office Department challenged 
the secrecy regulations. 

This incident, more than any other that has occurred recently, persuaded the 
U.S. Senate to pass a 'bill known as S. 1160 under which every agency of the 
federal government would be required to make all its records available to any 
person upon request. The bill provides fQr court action in cases of unjustified 
secrecy. And of course it makes the essential exemptions for "sensitive" govern-
ment information involving national security. 

Congressman DONALD RUMSFELD (R-lll.), one of the supporters of S. 1160 in 
the House, calls the bill "one of the most important measures to be considered by 
Congress in 20 years." 

"This bill really goes to the heart of news management," he declared. "If in-
formation is being denied, the press can go into Federal Court in the district 
where it is being denied and demand the agency produce the records." 

The Congressman was critical of the press and other information media for 
failing to make a better campaigu on the bill's behalf. He stressed that it was 
designed for the protection of the public and the public has not been properly 
warned of the need for the legislatlou." 

"If this is true, it is probably because some newspapers fail to emphasize that 
press freedom is a public right, not a private privilege. 

"S. 1160 would be a substantial aid in protecting the rights of the people to full 
information about their government. In the exercise of that right, the bilI would 
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give the press additional responsibilities, but also additional methods of dIs-
charging them. 

"If S. 1160 comes to the House floor, it will be hard to stop. The problem is to 
get it to the voting stage. 

"We urge readers to send a letter or a card to their Congressman, telling him 
that the whole system of representative government is based on involvement by 
the people. But through lack of informa'tion, the people lose interest and subse-
quently they lose their rights. S. 1160 will help to prevent both losses." 

"[From the Charleston (W. Va.) Gazette, June 18. 19611 

"BILL REvEALING U.S. ACTIONS TO PUBLIC VIEW NECESSITY 

"Now pending in the House of Representatives is a Senate-approved bill 
(S.l160) to require all federal agencies to make public their reeords and other 
information, and to authorize same in federal district courts 'to obtain informa-
tion improperly withheld. 

"This is legislation of vital importance to the American public, for it would 
prevent the withholding of information for the purpose of covering up wrong-
doing or mistakes, and would guard against the practice of giving out only that 
which is favorable and suppressing that which is unfavorable. 

"The measure would protect certain categories of sensitive government informa-
tion, such as matters involving national seeurity, but it would put the burden 
on federal agencies to prove they don't have to supply certain information rather 
than require interested citizens to show cause why they are entitled to it. 

"Rep. DONALD RUMSFELD, R-Ill., who with Rep. JOHN E. Moss, D-Calif., is lead-
ing the fight for the bill in the House, gave perhaps the best reason for enact-
ml?nt of the legislation in these words: 

"'Our government is so large and so complicated tha't few understand it well 
and others barely understand it at all. Yet we must understand it to make it 
function better.' 

"The Senate passed the hill by a voice vote last October. The House subcom-
mittee on foreign operations and government informa'tion, better known as the 
Moss subcommittee, approved it on March 30, and the House Committee on 
Government Operations passed on it April 27. It's expeeted 'to go before the 
House next week. 

"Rep. RUMSFELD, who termed the bllI 'one of the most important measures 'to 
be considered by Congress in 20 years,' cited the case of the Post Office Depart-
ment and summer employees last year as an example of how a government agency 
can distort or violate provisions of law under cover of secreey. 

"Newspapers disclosed that the Post Office Depar'tment was distributing as 
congressional patronage thousands of jobs that were supposed to go to economi-
cally and educationally disadvantaged youths. 

"But the department used regulation 744.44, which states that the names, sala-
ries and other information about postal employees should not be given to any indi-
vidual, commercial firm. or other non-federal agency-aR the hasis for refusing 
to divulge the names of appointees to the press, four congressmen, or the Moss 
committee, all of whom challenged the secrecy regulations. 

"In other words, the department could put political hacks into jobs designed 
to help disadvantaged youths, and get away with it hy hiding under the cloak 
of a bureaucratic regulation. There finally was a reluctant authorization to 
rplease the names. but the department still refused to change the basic regulation. 
This Rort of manipulation would be put on the run by passage of S. 1160. 

"The federal government is a vast and complex operation that reaches into every 
state and every community, with literally million$! of employees. Wherever it 
operates it is using public money and conducting public business, and there is 
no reason why it should not be held accountable for what it is doing. 

"Under present laws. as Rep. RUMSFELD pointed ont, 'Any bureaucrat can deny 
reouests for information by calling up Seetion 3 of the Administrative Procedure 
Aet. paRRed in 1946. To get information under thiR act, a perRon has to show 
pot)d cause and there are numerOUR different reaROn!! under the act which a 
fpderal agency can use to claim the person is not properly or diredly concerned. 
Mm'l't of the reaRons are loose catch phrases.' 

"Anv law or regulation that proteet" government officialR and employees from 
the public view, will in the very leaRt. incline them to be careless in the way 
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they conduct the public business. A law that exposes them to that view is bound 
to encourage competency and honesty. Oertainly the pending bill is in the public 
interest. It should be enacted into law, and we respectfully urge the West Vir· 
ginia Oongressmen to give it their full support." 

Mr. REID of New York. I thank the gentleman.  
Mr. KUPFERMAN. Mr. Speaker, will the gentleman yield?  
Mr. REID of New York. I yield to the gentleman from New York.  
Mr. KUPFERMAN. Mr. Speal,er, the gentleman from New York [Mr. REID]  

has stated the matter so well that it does not r"quil'e more discussiou from me on 
behalf of this bill. I comm .. nd the gentlemau from New York and others associat..d 
with him for having brought the bill ttl the floor and h .. lping us pass it today. 

Mr. REID of New York. I thank the gentleman.  
Mr. GRIDER. Mr. Speaker, will the gentleman yield?  
Mr. REID of New York. I yield to the gentleman from Tennessee.  
Mr. GRIDER. Mr. Speaker, I rise in support of S. 1160, legislation for clarify- 

ing and protecting the right of the public to information. 
This legislation has been pending for more than a decade. Although few people 

qUestion the people's right to know what is going on in their Government, we have 
quihbled for far too long over the means of making this information available. In 
the process we may have lost sight of the desired end result-freedom of informa-
tion. 

The need for maintaining security in some of our cold war dealings is not 
questioned here. As the Oommercial Appeal says in an excellent editorial about 
this legislation: 

"The new law would protect necessary secrecy, but tlw ways of the transgres-
sor against the public interest would he much harder." 

Our colleague from Oalifornia [Mr. Moss] and members of this committee 
have done a splendid job with this l"gislation. This bill is clearly in the public 
interest. 

Mr. Sppaker, I include at this point in my remarks the editorial "Freedom 
of Information," which appeared June 16, 1966. in the MPlnphis Oommercial 
Appeal: 

J;'REEDOM OF I~FoRUATIO" 

"'l'he House of Represpntatives is scheduled to act ;\londay on the Freedolll 
of Information Bill, an event of the first class in the unending struggle to let 
people know how governments operate. Such knowledge is an essential if there 
if' to be sound government by the people. 

This bill has been in preparation 13 years. It is coming up for a vote now be-
cause pulse feeling in Congress indieated that it will win approval this year in 
contrast to some other years of foot dragging by members of the Housp who an-
nounce for the principle but doubt the sppcific procedure. 

The Senate has passed an identical bill. 
At the heart of the proposed law is an ending of the npepssity for a citizen to 

have to go into court to pstablish that he is entitled to get doenmpnts, for in-
stance showing the rules under which a governmental agency operates, or which 
officials made what deeisions. 

'l'his would be reversed. The offieial will have to prove in court that the re-
quested doeument ean be withheld legally. 

A trend toward secrecy seems to be a part of the human nature of officials with 
responsibility. There are a few things that need to be done behind a temporary 
veil, espeeially in preparing' the nation's defenses, often in the buying of prop-
erty. and sometimes in the management of personnel." 

"But the urge is to use the "classified" stamp to cover blunders, errors and mis-
takes which the public must know to obtain corrections. 

The new law would protect npcessary seerecy but the ways of the transgressor 
against the public interest would be much harder. The real situation is that a 
1946 law intended to open more records to the public has bepn eonverted gradu· 
ally into a shield against questioners. 'l'echnically the 1966 proposal is a serips of 
amendments which will clear away the wording behind which reluctant offieials 
have been hiding. 

It results from careful prpparation by JOHN Moss (D., Calif.) with the help of 
many others. 

It'is most reassuring to have Represpntative Moss say of a bill which seems to 
be cleared for adoption that we are about to have for the first time a real guaran-
tee of the right of the people to know the facts of government." 

Mr. GRIDER. Mr. Speaker. I ask unanimous consent to revise and extend my 
remarks, and include an editorial. 
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The SPEAKER. Is there oiJjection to the request of the gentleman from 
Tennessee? 

There was no objection. 
Mr. VAN DEERLIN. Mr. Speaker, will the gentleman yield? 
Mr. REID of New York. I am happy to yield to the gentleman from California. 
Mr. VAN DEERLIN. Mr. Speaker, those Qf us who have served with JOHN 

Moss on the California delegation are well aware of the long and considerable 
effort which he has applied to this subject. 

The Associated Press, in a story published less than a week ago, related that 
13 of the 14 years this gentleman has served in the House have been devoted to 
developing the bill before us today. I join my colleagues in recognizing this ef-
fort, and I ask unanimous consent to include that Associated Press article in 
the RECORD. 

The SPEAKER. Is there objection to the request of the gentleman from Cali-
fornia'! 

There was no objection. 
The article is as follows: 

[From the I,08 Angeles (Calif.) Times, .June 12, 1966] 

HOUSE ,ApPROVAL SEEN ON RIGHT-TO-KNOW BILL--BATTLE AGAINST GOVERNMENT 
SECREOY, LED BY REPRESENTATIVE Moss, OF CALIFORNIA, NEARS END 

"WASHINGTON.-A battle most Americans thought was won when the United 
States was founded is just now moving into its final stage in Congress. 

It involves the right of Americans to know what their government is up to. 
It's a battle against secrecy, locked files and papers stamped "not for public
inspection." 

It's been a quiet fight mainly because it has been led by a quiet, careful con-
gressman. Representative JOHN E. Moss, Democrat. of California, who has becn 
waging it for 13 of the 14 years he has 'been in the House. 

Now, the House is about to act on the product of the years of study, hearings, 
investigations and reports--a bill that in some quarters is regarded as a sort of 
new Magna Carta. It's called the freedom of information bill or the right to know. 

It would require federal agencies to make available information about the rules 
they operate under, the people who run them and their acts, decisions and policies 
that aff('ct the public. Large areas of government activity that must of necessity 
he kept secret would remain secret." 

SENATE BILL IDENTICAL 

"House approval is believed certain, and since the Senate has already passed 
an identical bill, it should wind up on President Johnson's desk this month. 

How it will be received at the White House is not clear. In 1900, as vice 
president-elect. Mr. Johnson told a convention of newspaper editors "the executive 
branch must see that there is no smoke screen of secrecy." But the 27 federal 
departments and agencies that presented their views on the bill to Moss' govern-
ment information subcommittee opposed its passage. 

Norbert A. Schlei, assistant attorney general, who presented the main govern-
ment case against the bill, said the problem of releasing information to the 
public was "just too complicated, too ever-changing" to be dealt with in a Single 
piece of legislation. 

"If you have enough rules," he said, "you end up with less information getting 
out because of the complexity of the rule system you establish " 

BASIC DIFFIOULTY 

"I do not think you can take the whole problem, federal governmentwide, and 
wrap it up in one package. That is the basic difficulty; that is why the federal 
agencies are ranged against this proposal." 

Another government witness. Fred Burton Smith, acting general counsel of 
the Treasury Department, said if the bill was enacted "the executive branch 
will be unable to execute effectively many of the laws designed to protect the 
public and will be unable to prevent invasions of privacy among individuall! 
whose records have become government records." 

Smith said the exemptions contained in the bill were inadequate and its cour' 
provisions inappropriate. In addition, he said, persons without a legitimat 
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interest in a matter would have access to reeords and added that the whole pack-
age was of doubtful constitutionality." 

STRENGTHENED FEELI:!'<G 

"Far from deterring him, such testimony has only strengthened Moss's feelinp; 
that Congress had to do the job of making more information available to the 
public because the executive branch obviously wouldn't. 

The bill he is bringing to the House floor, June 20, is actually a series of 
amendments to a law Congress passed in 1946 in the belief it was requiring greater 
disclosure of government information to the public. And that, for Moss, takes 
care of the constitutional question. 

"If we could pass a weak public information law," he asks, "why can't we 
strengthen it." 

The 1946 law has many interpretations. And the interpretations made by the 
executive agenCies were such that the law, which was intended to open records 
to the public, is now the chief statutory authority cited by the agencies for 
keeping them closed." 

SECRECY PERMITTED 

"The law permits withholding of records if seerecy "is required in the public 
interest," or if the records relate "solely to the internal management of an 
agency." 

If a record doesn't fit those categories it can be kept secret "for good cause 
found!' And even if no good cause is found, the information can only be given 
to "persons properly and directly concerned." 

Between 1946, when that law was enacted, and 1958 the amount of file space 
occupied by classified documents increased by 1 million cubic feet, and 24 new 
terms were added to "top secret," "sccret," and "confidential," to hide docu-
ments from public view." 

They ranged from simple "nonpublic," to "while this document is unclassified, 
it is for use only in industry and not for public release." 

USED VARIOUS WAYS 

"The law has been used as authority for refusing to disclose cost estimates 
submitted by unsuccessful bidders on nOnsecret contracts, for withholding nameR 
and salaries of federal employes, and keeping ~ecret dissenting views of regn-
latory board members. 

It was used by the Navy to stamp its Penta~on telephone directories as not 
for public use on the ground they related to the internal management of the 
NavY. 

S. 1160, as the bill before the House is deRignated, liRts specifically the kind of 
information that can be withheld and says the rest must be made available 
promptly to "any" person. 

The areas protected against public disclosure include national defense and 
foreign policy secrets, investigatory files of law enforcement agencies, trade 
secrets and information gathered in labor-management mediation eif(}rts, report;; 
of financial institutions, personnel and medical files and papers that are solely for 
the internal use of an agency." 

IMPORTA:!'<T PROVISION 

"In the view of many veterans of the fight for the right to know, it's most 
important provision would require an agency to prove in court that it has 
authority to withhold a document that has been requested. Under the present 
law the situation is reversed and the person who wants the document has to 
prove that it is being improperly withheld. 

The bill would require-and here is where an added burden would be placed 
on the departments--that each agency maintain an index of all documents that 
become available for public inspection after the law is enacted. To disconrage 
frivolous requests, fees could be charged for reeord searches. 

Moss bumped his head on the government secrecy shield during his first term 
in Congress when the Civil Service Commission refnsed to open some records to 
him. 

"I deeided right then I had better find out about the ground rules," he said 
in a recent interview. "While I had no background of law. I hnd served in the 
California legislature and such a thing was unheard of." 
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(California is one of 37 states that have open records laws.) 
Moss was given a unique opportunity to learn the ground rules in his second 

term in Congress when a special subcommittee of Government Operations Com· 
mittee was created to investigate complaints that government agencies were 
blocking the flow of information to the press and pubUc. 

Although only a junior member of the committee, Moss had already impressed 
House leaders with his diligence and seriousness of purpose and he was made 
chairman of the new subcommittee. His characteristics proved valuable in the 
venture he undertook. 

The right of a free people to know how their elected representatives are con-
ducting the public business has been taken for granted by most Americans. But 
the Constitution contains no requirement that the government keep the people 
informed. 

The seeds of the secrecy controversy were sown during the first session of 
Congress when it gave the executive branch, in a "housekeeping" act, authority 
to prescribe rules for the custody, use and preservation of its record. They 
flourished in the climate created by the separation of the executive and legislative 
functions of government. 

EXECUTIVE PRIVILEGE 

"Since George Washington, Presidents have relied on a vague concept calIe(! 
"executive privilege" to withhold from Congress information they feel should be 
kept secret in the national interest. 

There are constitutional problems involved in any move by Congress to deal 
with that issue, and S. 1160 seeks to avoid it entirely. 

Moss, acting on the many complaints he receives, has clashed repeatedly with 
government officials far down the bureaucratic lines who have claimed "executive 
privilege" in refusing to divulge information, and in 1962 he succeeded in getting 
a letter from President John F. Kennedy stating that only the President would 
invoke it in the future. 

President Johnson gave Moss a similar pledge last year." 

BORNE BY NEWSPAPERS 

"Until the :\:loss subcommittee entered the field, the battle against government 
secrecy had been borne mainly by newspapermen. 

In 1953, the American Society of Newspaper Editors published the first com-
prehensive study of the growing restrictions on public access to government 
records-a book by Harold L. Cross entitled "The People's Right to Know." 

The book provided the basis for the legislative remedy the suoc'Ommittee 
proceeded to seek, and Cross summed up the idea that has driven Moss ever 
since when he said, 'the right to speak and the right to print, without the right 
to know, are pretty empty." 

World War II, with its emphasis on security, gave a tremendous boost to the 
trend toward secrecy and so did the activities of the late Sen. Joseph McCarthy, 
Republican, of Wisconsin, as intimidated officials pursued anonymity by keeping 
everything they could from public view. Expansion of federal activities in recent 
years made the problem ever more acute. 

In 1958, :\:1088 and the late Sen. Tom Hennings, Democrat, of Missouri, suc-
ceeded in amending the old "housekeeping" law to make clear it did not grant 
any right for agencies to withhold their records. 

Opposition of the executive branch blocked any further congressional action. 
Moss, hoping to win administration support, did not push his bill until he was 
convinced this year it could not be obtained. 

Moss feels S1160 marks a legislative milestone in the United States. 
"For the first time in the nation's history," he said recently, "the people's right 

to know the facts of government will be guaranteed." There is wide agreement 
with this view, but warnings against too much optimism are also being
expressed." 

Noting the exemptions written into the bill. a Capitol Hill veteran observed, 
"Any bureaucrat worthy of the name should be able to find some place in those 
exemptions to tuck a document he doesn't want seen." 

':\fr. SHRIVER. Mr. Speaker, will the gentleman yield? 
Mr. REID of New York. I am happy to yield to the gentleman from Kansas. 
Mr. SHRIVER. Mr. Speaker, I rise in support of S. 1160 which clarifies and 

strengthens section 3 of the Administrative Procedure Act relating to the right 
of the puhlic to information. 
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Six years ago when President Johnson was Vice President-elect he made a 
statement before the convention of the Associated Press Managing Editors 
Association which was often repeated during hearings on this bill. He declared: 

"In the years ahead, those of us in the executive branch must see that there 
is no smokescreen of secrecy. The people of a free country have a right to know 
about the conduct of their public affairs." 

Mr. Speaker, over the past 30 years more and more power has been concen-
trated in the Federal Government in Washington. Important decisions are made 
each day affecting the lives of every individual. 

Today we are not debating the merits of the growth of Federal Government. 
But as the Government grows, it is essential that the public be kept aware of 
wilat it is doing. Ours is still a system of checks and balances. Therefore as the 
balance of government is placed more and more at the Federal level, the check 
of public awareness must be sharpened. 

For more than a decade such groups as the American Newspaper Publishers 
Association, Sigma Delta Chi, the National Editorial Association, and the Amer-
ican Bar Association have urged enactment of this legislation. More than a year 
ago the Foreign Operations and Government Information Subcommittee of the 
Committee on Government Operations held extensive hearings on this legislation. 

At that time Mr. John H. Colburn, editor and publisher of the Wichita, Kans., 
Eagle and Beacon, which is one of the outstanding daily newspapers in mid-
America, testified in behalf of the American Newspaper Publishers Ass,ociation. 

Mr. Colburn pointed to a screen of secrecy which is a barrier to reporters, as 
representatives of the public-to citizens in pursuit of information vital to their 
business enterprises--and is a formidable barrier to many Congressmen seeking 
to carry out their constitutional functions. 

Mr. Colburn, in testifying before the subcommittee, stated: 
"Let me emphasize and reiterate the point made by others in the past: Report-

ers and editors seek no special privileges. Our concern is the concern of any 
responsible citizen. 'Ve recognize that certain areas of information must be 
protected and withheld in order not to jeopardize the security of this Nation. 
'Ve recognize legitimate reasons for restricting acceSR to certain other categorieR 
of information, which have been spelled out dearly in the proposed legislation. 

What disappoints us keenly-what we fail to comprehend is the continued 
opposition of Government agenC'ies to a simple concept. That is the concept to 
share the legitimate business of the public with the people." 

In calling for congressional action to protect the right to know of the people, 
Mr. Colburn declared: 

Good government in those complex periods needs the participation. support and 
encouragement of more responsible citizens. Knowing that they can depend 
on an unrestricted flow of legitimate information would give these citizens 
more confidence in our agencies and policymakers. Too many now feel frustrated 
and perplexed. 

Therefor€', it is absolutely essential that Congre&~ take this step to further 
protect the rights of the people, also to assure more ready arc€'ss by Congres.<;, 
h~' adopting this disclosure law." 

Mr. Speaker. John Colburn and many other interested citizens have made a 
Rtrong case for this l€'gislation. It is regrettable that it has b€'en bottled up in 
committee for so long a time. 

This bill clarifies and protects the right of the public to essential information. 
This bill revises section 3 of the Administrative Procedure Act to provide a true 
Federal public records statute by requiring the availability, to any member of the 
public, of all of the executive branch records described in its requirements, ex-
cept those involving matters which are within nine stated exemptions. 

Under this legislation, if a request for information is denied, the aggrieved per-
son has the right to file an action in a district court, and such court may order 
the production of any agency records that are improperly withheld. In such a 
trial, the burden of proof is correctly upon the agency. 

It should not be up to the American public-or to the press-- to fight daily bat-
tles just to find out how the ordinary business of their government is being 
conducted. It shoud be the responsibility of the agencies and bureaus, who 
conduct this business, to tell them. 

'Ve havC' heard a grmt deal in recent times ahout a credihility gap in the pro-
nouncements emanating from official Government sourceR. In recent yean; we 
heard an assistant secretary of defense defend the Government's right to lie. 
We have s€'en increasing deletion of testimony by administration spokesm€'n h€'-



69  

fore congressional committees and there has been questions raised whether this 
was done for security reasons or political reasons. 

This legislation should help strengthen the public's confidence in the Govern-
ment. Our efforts to strengthen the public's confidence in the Government. 
Our efforts to strengthen the public's right to know should not stop here. As 
representatives of the people we also should make sure our own house is in order. 
While progress has been made in reducing the number of closed-door com-
mittee sessions, the Congress must work to further reduce so-called executive 
sessions of House and Senate committees. Serious consideration should be 
given to televising and permitting radio coverage of important House committee 
hearings. 

I hope that the Joint Committee on the Organization of the Congress will 
give serious considerations to these matters in its recommendations and report. 

Mr. REID of New York. Mr. Speaker, I yield the remainder of my time to the 
gentleman from Illinois [Mr. RUMsFELD]. 

Mr. MONAGAN. Mr. Speaker, will the gentleman yield? 
Mr. RUMSFELD. I am happy to yield to the distinguished gentleman from 

Connecticut, who serves on this subcommittee. 
Mr. MONAGAN. Mr. Speaker, I wish to express my support for this leg-

islation and also to commend the chairman of our subcommittee, who has literally 
come from his doctor's care to be here today to lead the House in the acceptance 
of this monumental piece of legislation. His work has been the sine qua non in 
bringing this important legislation to fruition. 

Mr. Speaker, I am happy to support S. 1160, an act to clarify and protect 
the right of the public to information. 

This legislation is a landmark in the constant struggle in these days of big 
government to preserve for the people access to the information possessed by 
their own servants. Certainly it is impossible to vote intelligently on issues 
unless one knows all the facts surrounding them and it is to keep the public 
properly informed that this legislation is offered today. 

I should like to take this opportunity to congratulate our chairman, the gentle-
man from California [Mr. Moss] on the passage of this significant bill. Over 
the years he has fought courageously and relentlessly against executive coverup 
of information which should be available to the people. The reporting and 
passage of this bill have come only after many years of constant work by the 
gentleman from California and as we send this bill to the President for signa-
ture our chairman should feel proud in the significant role that he has played 
in raising permanent standards of regulations on the availability of public 
information. This is a noteworthy accomplishment and will do much to maintain 
popular control of our growing bureaucracy. 

I am happy to have worked with the Subcommittee on Foreign Operations 
and Government Information and with the House Committee on Government 
Operations on this bill and to have shared to some degree in the process 
which has refined this legislation, obtained concurrence of the executive branch 
and reaches its culmination now. 

Mr. HARDY. Mr. Speaker, will the gentleman yield? 
Mr. RUMSFELD. I am happy to yield to the distinguished gentleman from 

Virginia, who also served on the Subcommittee on Government Information. 
Mr. HARDY. I thank my good friend for yielding and commend him for his 

work on this bill. 
Mr. Speaker, I just wish to express my support for this measure. I should 

like for the Members of the House to know that I wholeheartedly support it, and 
that I am particularly happy the chairman of our subcommittee, the gentleman 
from California [Mr. Moss] is back with us today. I know he has not been in 
good health recently, and I am happy to see him looking so well. I congratulate 
him for the fine job he has done on this most important subject and I am glad to 
have been privileged to work with him on the subcommittee. 

Mr. GROSS. Mr. Speaker, will the gentleman yield? 
Mr. RUMSFELD. I yield to the gentleman from Iowa. 
Mr. GROSS. I join my friend, the gentleman from Illinois, in support of this 

legislation, but I want to add that it will be up to the Congress, and particularly 
to the committee which has brought the legislation before the House, to see 
to it that the agencies of Government conform to this mandate of Congress. It 
will be meaningless unless Congress does do a thorough oversight job, and I 
have in mind the attempt already being made to destroy the effectiveness of 
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the General Accounting Office as well as the efforts of the Defense Department 
to hide the facts. 

Mr. RUMSFELD. The gentleman's comments are most pertinent. ~rtainly 
it has been the nature of Government to play down mistakps and to promote 
successes. This has been the case in the past administrations. Very likely this 
will be true in the future. 

There is llQ question but that S. 1160 will not change this phenomenon. Rather. 
the bill will make it considerably more difficult for secrecy-minded bureaucrats 
to decide arbitrarily that the people should be denied access to information 
on the conduct of Government or on how an individual Governmpnt official is 
handling his job. 

Mr. Speaker, the problem of excessive restrictions on access to Government 
information is a nonpartisan problem, as the distinguished chairman, the gentle-
man from California (Mr. Moss) has said. No matter what party has held the 
political power of Government, there have been atteml)ts to cover up mistakes 
and errors. 

Significantly, S. 1160 provides for an appeal against arbitrary decisions by 
spelling out the ground rules for access to Government information, and, by 
providing for a court review of agency decisions under these ground rules, S. 
1160 assures public access to information which is basic to the effective operation 
of a democratic society. 

The legislation was initially opposed by a number of agencies and depart-
ments, but following the hearings and issuance of the carefully prepared report-
which clarifies legislative intent-much of the opposition seems to have subsided. 
There still remains some opposition on the part of a few Government adminis-
trators who resist any change in the routine of government. They are familiar 
with the inadequacies of the present law, and over the years have learned how 
to take advantage of its vague phrases. Some passibly believe they hold a vested 
interest in the machinery of their agencies and bureaus, and there is resentment 
to any attempt to oversee their activities either by the public, the Congress 
or appointed Department heads. 

But our democratic society is not based upOn the vested interests of Govern-
ment employees. It is based upon the participation of the public who must 
have full access to the facts of Government to seleet intelligently their repre-
sentatives to serve in Congress and in the White House. This legislation provides 
the machinery for access to Government information necessary for an informed, 
intelligent electorate. 

Mr. Speaker, it is a great privilege for me to be able to speak on behalf of 
Senate bill 1160, the freedom-of-information bill, which prOvides for establi;;h· 
ment of a Federal public records law. 

I believe that the strong bipartisan support enjoyed by S. 1160 is indicative 
of its merits and of its value to the Nation. Twice before, in 1964 and 1965. 
the U.S. Senate expressed its approval of this bill. On March 30, 1966, the 
House Subcommittee on Foreign Operations and Government Information fa-
vorably reported the bill, and on April 27, 1966, the House Committee on Govern-
ment Operations reported the bill out with a do-pass recommendation. It re-
mains for the House of Representatives to record its approval and for the 
President to sign the bill into law. 

I consider this bill to be one of the most important measures to be considered 
by Congress in the past 20 years. The bill is based on three principles: 

First, that public records, which are evidence of official government action, 
are public property, and that there should be a positive obligation to disclose 
this information upOn request. 

Second, this bill would establish a procedure to guarantee individuals access 
to specific public records, through the courts if necessary. 

Finally, the bill would designate certain categories of official records exempt 
from the disclosure requirement. 

I believe it is important also to state what the bill is not. The bill does not 
affect the relationship between the executive and legislative branches of Govern-
ment. The report and the legislation itself specifically point out that this legisla-
tion deals with the executive braneh of the Federal Government in its relationship 
to all citizens, to all people of this country. 

The very special relationship between the executive and the legislative 
branches is not affected by this legislation. 

As the bill and the report both state; 
"Members of the Congress have all of the rights of access guaranteed to 

'any person' by S. 1160, and the Congress has additional rights of access to all 
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Government information which it deems necessary to carry out its functions." 
Mr. SKUBITZ. Mr. Speaker, will the gentleman yield? 
Mr. RUMSFELD. I yield to the gentleman from Kansas who has been very 

active in behalf of this legislation. 
Mr. SKUBITZ. Mr. Speaker, I rise in support of S. 1100. Passage of this 

legislation will create a more favorable climate for the people's right to know-
a right that has too long languished in an environment of bureaucratic nega-
tivism and indifference. 

From the beginning of our Republic until now, Federal agencies have wrong-
fully withheld information from members of the electorate. This is intolerable 
in a form of government where the ultimate authority must rest in the consent 
of government. 

Democracy can only operate effectively when the people have the knowledge 
upon which to base an intelligent vote. 

The bill grants authority to the Federal district court to order production 
of records improperly withheld and shifts the burden of proof to the agency 
which chooses to withhold information. 

If nothing else, this provision will imbue Government employees with a sense 
of caution about placing secrecy stamps on documents that a court might order 
to be produced at a later time. Thus inefficiency or worse will be less subject to 
concealment. 

Mr. QUIE. Mr. Speaker, will the gentleman yield? 
Mr. RUMSFELD. I am happy to yield to the gentleman from Minnesota. 
Mr. QUIE. Mr. Speaker, may I ask the gentleman, will this enable a Member 

of Congress to secure the names of people who work for the Post Office Depart-
ment or any other department? 

Mr. RUMSFELD. I know the gentleman almost singlehandedly worked very 
effectively to bring about the disclosure of such information at a previous point 
in time. It is certainly my opinion, although the courts would ultimately make 
these decisions, that his efforts would have been unnecessary had this bill been 
the law. Certainly there is no provision in this legislation that exempts from dis-
closure the type of information to which the gentleman refers that I know of. 

Mr. QUIE. I thank the gentleman and want to commend him on the work he 
has done in bringing out this legislation. I believe it is an excellent bill. 

GENERAL LF~VE TO EXTEND 

Mr. REID of New York. Mr. Speaker, will the gentleman yield to me for 1 
second? 

Mr. RUMSFELD. I am happy to yield to the gentleman from New York, who 
serves as the ranking minority member of the subcommittee. 

Mr. REID of New York. Mr. Speaker, in order that the gentleman may com-
plt'te his statement, may I ask unanimous consent that any Member of the House 
may have 5 legislative days in which to include his thoughts and remarks in the 
Record on this bill ? 

The SPEAKER. Is there objection to the request of the gentleman from New 
York? 

There was no objection. 
Mr. RUMSFELD. Mr. Speaker, in the seconds remaining, I do want to commend 

my colleague and good friend, the gentleman from California. As the able chair-
main of this subcommittee, he has worked diligently and effectively these past 
11 years to secure a very important right for the people of this country. Bringing 
this legislation to the floor today is a proper tribute to his efforts. Certainly his 
work and the work of others whose names have been mentioned, the gentleman 
from Michigan, now a Member of the other body, Mr. GRIFFIN, who served so 
effectively as the ranking minority member of our subcommittee and the ranking 
minority member of our full committee, the gentlewoman from New Jersey (Mrs. 
DWYER), all shared in the effort and work that rt'sulted in this most important 
and thoughtful piece of legislation. 

Mr. Speaker, I do wish to make one other point about the bill. This bill is not 
to be considered, I think it is safe to say on behalf of the members of the com-
mittee. a withholding statuti? in any st'nf'le of the term. Rather, it is a disclosure 
statute. This legislation is intended to mark thp pnn d' thp lise of such phraflN~ 
as "for good cause found," "propprl~' 111\(1 dirpC't " ('n~'('('rnprl," and "in the pnllik ' interest," which are all phrases which h:wC' "'en HS"d in the past hy imliyWnal 
officials of the executive branch in order to justify, or at least to seem to justify, 
the withholding of information that properly belongs in the hands of the public. 
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It is our intent that the courts interpret this legislation broadly, as a disclosure 
statute and not as an excuse to withhold information from the public. 

I must add that the disclosure of Government information is particularly 
important today because Government is becoming involved in more and more as-
pects of eve"('y person's personal and business life, and so the access to informa-
tion about how Government is exercising its trust becomes increasingly im-
portant. Also, people are so busy today bringing up families, making a living, 
that it is increaSingly difficult for a person to keep informed. The growing com-
plexity of Government itself makes it extremely difficult for a citizen to be· 
come and remain knowledgeable enough to exercise his responsibilities as II 
citizen; without Government secrecy it is difficult, with Gov€'rnment secrecy it 
is impossible. 

Of course, withholding of information by Government is not new. 'I'he Federal 
Government was not a year old when Senator Maclay of Pennsylvania asked 
the Treasury Department for the receipts Baron von Stueben had given for 
funds advanced to him. Alexander Hamilton refused the request. 

In the United States, three centuries of progress can be seen in the area of 
access to Government information. Based on the experience of England, the 
J<'ounders of our Nation established-by law and by the acknowledgment of 
public men-the theory that tIle people have a right to know. At local, State, and 
E'ederal levels it has bf'en conceded that the people have a right to information. 

James Russell Wiggins, editor of tlle Washington Post, argues eloquently 
against Government secrecy in his book, "Freedom or Secrecy." He says: 

"We began the century with a free government-as free as any ever devised 
and operated by man. The more that gov€'rnment hecomes secret, the less it 
remains free. '1'0 diminish the peOI}le's information about government is to 
diminiSh the people's participation in government. The consequences of secrecy 
are not less because the reasons for secrecy are more. The ill effects are the 
same whether the reasons for secrecy are good or bad. The arguments for more 
secreey may be good arguments which, in a world that is menaced by Commu-
nist imperialism, we cannot altogether refute. They are, nevertheless, arguments 
for less freedom." 

In August of 1822, Pr€'sident James Madison said: 
"Knowledge will forever govern iguorance. And a people who m€'an to be their 

own governors, must arm themselves with the power knowledge gives. A popular 
government without popular information or the means of acquiring it, is but a 
vrologue to a farce or a tragedy, or perhaps both." 

'I'homas .Jefferson, in diseussing the obligation of the press to criticize and 
oversee tile conduct of Government in the interest of keeping the public informed, 
said: 

"Were it left to me to decide whether we should have a government without 
newspaper" or newspaper without government, I should not hesitate for a moment 
to prefer the latter. No government ought to be without censors; and where 
t.he press is free, none ever wilL" 

President Woodrow Wilson said in 1913: 
"Wherever any public business is transacted, wherever plans affecting the 

public are laid, or enterprises touching the public welfare, comfort or conveni€'nce 
go forward, wherever political programs ar€' formulated, or candidates agreed 
on-over that place a voice must sp€'ak, with the divine prerogative of a people's 
will, the words: 'Let there be light.' " 

House Report No. 1497, submitted to the House by the Committee on Govern-
mf'nt Operations to accompany S. 1160, concludes: 

"A democratic society requires an informed, intelligent f'lectorate, and the 
intelligence of the electoratf' varies as the quantity and quality of its informa-
tion varies. A danger Signal to our democratic society in the United States is 
the fact that such a political truism needs repeating. And repeated it is, in 
textbooks and classrooms, in newspapers and broadcasts. 

"The repetition is n€'cessary because the id€'als of our democratic SOciety have 
outpaced the machinery which makes that society work. The needs of the elec-
torate have outpaced the laws which guarantee publie access to the faets in 
government. In the time it takes for one generation to grow up and prepare to 
join the councils of government-from 19·16 to 19f~the law which was designed 
to provide puhlie information about gov€'rnment has become the government's 
major shield of secrecy. 

"S. 1160 will correct this situation. It provid€'s th€' necessary machinery to 
assure the availability of government information n€'eessary to an informed 
electorate." 
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Mr. Speaker, I was interested to learn that Leonard H. Marks, Director of the 
U.S. Information Agency-USIA-recently suggested before the Overseas Press 
Club in New York City the development of a treaty "guaranteeing international 
freedom of information." To be sure, this is a commendable suggestion, and one 
which I would be delighted to hear more about. For the time being, however, I 
11m concenlCd with the freedom-of-information question here in the United 
States. Here is our basic challenge. And it is one which we have a responsibility 
to accept. 

The political organization that goes by the name of the United States of 
America consists of thousands of governing units. It is operated by millions of 
plected and appointed officials. Our Government is so large and so complicated 
that few understand it well and others barely understand it at all. Yet, we 
must understand it to make it function better. 

In this country we have placed all our faith on the intelligence and interest 
of the people. We have said that ours is a Government guided by citizens. From 
this it follows that Government will serve us well only if the Citizens are well 
informed. 

Our system of government is a testimony to our belief that people will find 
their way to right solutions given sufficient information. This has been a mag-
nificent gamble, but it has worked. 

The passage by the House of S. 1160 is an important step toward insuring an 
informed citizenry which can support or oppose public policy from a position of 
understanding and knowledge. 

The passage of S. 1160 will be an inyestment in the future; an investment 
which will guarantee the continuation of our free systems guided by the people. 

Mr. Speaker, I urge the passage of this legislation. It merits the enthusiastic 
support of each Member of the House of Representatives. 

Mr. HALL. Mr. Speaker, will the gentleman yield? 
Mr. RUMSFELD. I will be happy to yield to the distinguished gentleman from 

Missouri. 
Mr. HALL. Mr. Speaker, I appreciate the gentleman's comments. I hardly see 

how it can help but improve the practice of separation of the powers as it is con-
ducted in the executive branch of the Government. However, in the days of the 
right to lie rather than no comment and in the days when reportorial services 
are being asked to be the handmaidens of Government rather than give them 
full disclosure, I think it is important to have this legislation. 

Mr. Speaker, I want to express my strong support, and to urge the support 
of my colleagues for the freedom of information bill, designed to protect the 
right of the public to information relating to the actions and policies of Federal 
agencies. This bill has been a long time in corning, too long I might add, since 
the withholding of information, it is deSigned to prevent, has been a fact of 
life under the present administration. 

I believe this bill is one of the most important pieces of legislation to be con-
sidered by Oongress, and I support its enactment 100 percent. 

As in all such bills, however, the mere passage of legislation will not insure 
the freedom of information which we hope to achieve. For there are many ways 
by which executive agencies, determined to conceal pu'blic information, can do 
so, if and when they desire. Where there is a will, there is a way, and while 
this bill will make that way more difficult, it will take aggressive legislative 
review and oversight to insure the public's right to know. 

To indicate the challenge that lIes ahead, I need only refer again to an article 
from the Overseas Press Olub publication Dateline 66, which I inserted in the 
OONGRESSIONAL RECORD on May 1'2. Assistant Secretary of Defense for Puiblic 
Afrairs Arthur Sylvester was quoted by OBS Correspondent Morely Safer as say-
ing at a background meeting tl1at-

"Anyone who expects a public official to tell the truth is stupid-" 
And as if to emphasi7,c his point, Sylvester was quoted as saying, again: 
Did you hear that? Stupid! 
Subsequently, at Mr. Sylvester's request, I inserted his letter in reply to the 

charge, but, since that occasion, at least four other correspondents have con-
firmed the SUbstance of Morely Safer's charges, and to this date to my knowledge, 
not a single correspondent present at that meeting in July of 196.''i, has backed 
up the Sylvester so-ealled denial. 

So, I repeat that the passage of this legislation will not, in itself, insure the 
public's right to know, but it is an important :first step in that direction. As 
long as there are people in the administration who wish to cover up or put 
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out misleading information, it will take vigorous action by the Congress and the 
Xation's press to make our objectives a rt'lllity. Passage of this bill is a great 
step, on the part of the legislative branch of the U.S. Government, toward 
proper restoration of the tried and true principle of separation of powers. 

Mr. DOLE. Mr. Speaker, will the gentleman yield to me: 
Mr. RUMSFELD. I will be happy to yield to the distinguished gentleman 

from Kansas, who also serves on the Special Subcommittee on Government 
Information. 

Mr. DOLE. Mr. Speaker, I rise in support of S. 1160, which would clarify 
and protect the right of the public to information. 

Since the beginnings of our Republic, the people and their elected Representa-
tives in Congress have been engaged in a sort of ceremonial contest with the 
executive' bureaucracy over the freedom-of-information issue. The dispute has, 
to date, failed to produce a praetical re>;ult. 

Government agencies and Federal officials have repeatedly refused to give 
individuals information to which tht'y were t'ntitlt'd and the documentation of 
such unauthorized withholding-from the press, the public, and Congress-iS 
voluminous. However, the continued recital of cases of secrecy will never deter-
mine the basic issue involved, for the point has already been more than proven. 
Any circnmscription of the public's right to lmow cannot !ile arrived at by eon-
gressional committee compilations of instanct's of withholding, nor can it be 
fixed by prt'sidential fiat. At some point we must stop restating the problem, au-
thorizing investigations, and holding hearings, and come to grips with the 
problem. 

In a democracy, the public must be well informed if it is to intelligently exer-
cise the franchise. LOgically, there is little room for secrecy in a democracy. 
But, we must be realists as well as rationalists and recognize that certain Gov-
ernment information must be protected and that the right of individual privacy 
must be resp£>cted. It is generally agreed that the puhlic's lmowlege of its Gov-
ernment should he as complete as possible. consonant with the public interest 
and national seeurity. The President hy virtue of his constitutional powers in 
the fields of foreign affairs and national defense, without question, has some 
derived authority to keep secrets. But we cannot leave the determination of 
the answers to some arrogant or whimsical bureaucrat-they must be written 
into law. 

To that end, I joined other members of this House in introducing and support-
ing legislation to establish a Federal public records law and to permit court 
£>nforcement of the people's right to know. 

This ibill would require every agency of the Fedcral Government to "make 
all its records promptly available to any person," and provides for court action 
to guarantee the right of access. The proposed law does, however. protect nine 
categories of sensitive Government information which would be exempted. 

The protected categories are matters-
"(1) specifically required hy Executive order to be kept secret in the interest 

of the national defense or foreign policy; 
(2) related solely to the internal personnel rules and practices of any agency; 
(3) specifiC-Jolly exempted from disclosure by statute; 
(4) trade secrets and commercial or financial information obtained from 

any person and privileged or confidential; 
(5) interagency or -intra-agency memoranda or letters which would not be 

available by law to a private party in litigation with the agency; 
(5) personnel and medical files and similar files, the disclosure of which 

would constitute a clearly unwarranted invasion of personal privacy; 
(7) investigatory files compilcd for law enforcement purposes except to the 

extent available by law to a private party; 
(8) contained in or related to examination, operating. or condition r£'ports 

prepared by, on behalf of. or for the use of any agency responsible for the regu-
lation or supervision of financial institutions; and 

(9) geological and geophysieal information and data (including maps) con-
cerning wells. 

The bill gives full recognition to the fact that the President must at times 
act in secret in the exercise of his constitutional duties when it exempt." from 
availability to the publie matters that are "speeifically requircd by Executive 
order to be kept secret in the interest of the national defense or foreign 
policy." 

Thus, the bill takes into consideration the right to know of every citizen while 
affording the safeguards necessary to the effective functioning of Government. 
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The balances have too long been weighted in the direction of executive discre-
tion. and the need for clear guidelines is manifest. I am convinced that the 
answer lies in a clearly delineated and justJifiable right to know. 

This bill is not perfect, and some critics predict it will cause more con-
~usion without really enhancing the public's right to know. In my opinion, it 
IS at least a step in the right direction and, as was stated in an editorial in 
the Monday, June 13, issue of the Wichita Eagle: 

"It's high time this bill became law. It should have been enacted years ago, 
Everyone who is interested in good government and his own rights must hope 
that its passage and the President's approval will be swift." 

Mr. JOELSON. Mr. Speaker, I am pleased to support this legislation which 
protects the right of the public to information. I believe that in a democracy, it 
is vital that public records and proceedings must be made available to the pub-
lic in order that we have a fully informed citizenry. I think that the only 
time that information should be withheld is where there are overriding con-
siderations of national security which require secrecy, where disclosure might 
result in an unwarranted invasion of personal privacy, impede investigation 
for law enforcement purposes, or divulge valuable trade or commercial secrets. 

Mr. ROSENTHAL. Mr. Speaker, as a member of the House Committee on 
Government Operations, I am particularly anxious to offer my strongest support 
for this measure, S. 1160, alld praise for its cosponsor. the gentleman from 
California [Mr. Moss]. I would also like to offer my thanks to our distinguished 
chairman, the gentleman from Illinois [Mr. DAWSON] for his firm leadership in 
bringing this measure before the House. 

In S. 1160, we have a chance to modernize the machinery of Government 
and in so doing, further insure a fundamental political right. Democracies de-
rive legitimacy from the consent of the governed. And consent is authoritative 
when it is informed. In assuring the rights of the citizenry to know the work 
of its Government, therefore, we provide a permanent check and review of pow-
er. And, as many of us on both side of the aisle have pointed out, the con-
tinuous growth of Federal powers-particularly that of the executive branch-
can be ca use for general concern. 

It is the disposition of bureaucracies to grow. And frequently, they cover and 
conceal many of their practices. Institutions as well as people can be ruled by 
self-interest. 

Accordingly. the House Government Operations Committee, and its Subcom-
mittee on Foreign Operations and Governm,ent Information, have given par-
ticular attention to the information policies of our exeC'Utive agencies. Through 
extensive study, the committee has found important procedural loopholes which 
permit administrative secrecy and thus threaten the public's right to know. 
Continued vigilance in this area has, for example, revised the notorious house-
keeping statute which allowed agencies to withhold certain records. Similar pres-
sure from Congress resulted in President Kennedy's and President Johnson's 
limitation of the use of Executive privilege in information policy. 

The measure before us today continues the search for more open information 
procedures. For 20 years, the Administrative Procedure Act, in section III, has 
been an obstacle rather than a means to infornmtion availability. The section 
has usually been invoked to justify refusal to disclose. In the meantime. 
members of the public have had no remedy to force disclosures or appeal refus-
als. Our enDire information policy, therefore, has been weighed aglainst the 
right to know and in favor of executive need for secrecy. 

I believe S. 1160 takes important steps to rectify that imbalance. Certain 
ambiguities in section III of the Administrative Procedure Act are clarified. 
Thus, the properly and directly concerned test access to re("Ords is eliminated. 
Records must now be available, in the new language, to "any person." Instead 
of the vague language of "good cause found" and "pu'blic interest," new stand-
ards for exemptable records are specified. And, perhaps most important, ag-
grieved citizens are given appeal rights to U.S. district courts. This procedure 
will likely prove a deterrent against excessive or questionable withholdings. 

1~his legislation, Mr. Speaker, should be of particular importance to all Mem-
bers of Congress. We know, as well as anyone, of the need to keep executive 
information and practices open to public scrutiny. Our committee, and par-
ticularly our subcommittee. headed by our energetic colleague from California, 
has put together proposals which we believe will reinforce public rights and 
democratic review. 
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;Mr. POFF. Mr. Speaker, it was my privilege to support S. 1100 today designed 
to proted the right of the American public to receive full and complete di;;;.closures 
from the agencies of their Government. 

Today, as never before, the Federal Government is a complex entity which 
touches almost every fiber of the fabric of human life. 'Too often, the overzealous 
bureaucrat uses his discretionary power to blot out a bit of intelligence which the 
people have the right to know. This is trne not only with respect to military 
activities for which there may, on occasion, be a valid reason for withholding full 
disclosure until after the execution of a particular military maneuver. but also 
in the case of strictly pOlitical decisions in ootll foreign and domestic fields. 

Thomas Jefferson once said that if he could choose between government with-
out newspapers or newspapers without government, he would unhesitatingly 
choose the latter. The press, in performing its responsibility of digging out facts 
about the operation of the giant Federal Government should not be restricted and 
hampered. Yet there are some 24 classifications used by Federal agencies to with-
hold information from the American people. \Vhen Government officials make such 
statements as "a government has the right to lie to protect itself" and "the only 
thing I fear are the facts," it is obvious that the need for collective congressional 
action in the field of public infonnation is acute. In the unique American system. 
the people need to know all the facts in order that their judgments may be based 
upon those facts. Anything less is a dilution of the republican form of govern-
ment. 

Mr. BIDNNElTT. Mr. Speaker, legislation of this type has been long needed. 
The delay, however, is easy to understand because it is a difficult subject in which 
to draw the precise lines needed without overstepping into areas that might be 
dangerous to our country. It is my belief that the measure before us does handle 
the matter in a proper and helpful manner and I am glad to support it. 

']\fl'. CLANCY. Mr. Speaker, a number of important duties and engagements in 
Cincinnati prevent me from being on the House fiOOI' today. However, if it were 
possible for me to be present today. I would vote for the Freedom of Information 
Act, S. 1100. 

The problem of Government seerecy and news manipulation has reached ap-
palling proportions under the current administration. Both at horne and abroad, 
the credibility of the U.S. Governm.ent has repeatedly been called into question. 

Not only has the trnth frequently been compromised. but in some instances 
Government spokesmen have more than distorted the facts, they have denied 
their existence. This shroud of secrecy and deception Is deplorable. The man in 
the street has a right to know about his Government, and this includes its 
mistakes. 

The Cincinnati Enquirer has, in two editorials on the subject of the public's 
right to know the truth aoout the activities of its Government, called for passage 
of the legislation we are considering today. I include these editorials with my 
remarks at this point because I believe they will be of interest to my colleagues: 

[From the Cincinnati (Ohio) Enquirer, June 15, 1966] 

LET'S OPEN Up FEDERAL RECORDS 

"Next Monday the House of Representatives is scheduled to come finally to 
grips with an issue that has been kicking around official Washington almost since 
the birth of the Republic-an issue that Gongress thought was solved long ago. 
The i8SU(', in briefest form, is the llublic's right to know. 

~fust Americans probably imagine that their right to be informed about what 
their govenlment is doing is unchallenged. They may wonder about the need for 
any legislation aimed at reaffirming it. But the fact of the matter is that the 
cloak of secrecy has been stretched to conceal more and more governmental 
activities and procedures from public view. ]\fany of these activities and proce-
dures are wholly unrelated to the nation's security or to individual Americans' 
legitimate right to privacy. 'l'hey are matters clearly in the public realm. 

The legislation due for House consideration next }londay is Senate Bill 1100, 
the product of a IS-year study of the entire problem of freedom of infonuation 
directed by Representative JOlIN E. ~Ioss (R., Calif.). The bill has already won 
Senate approval, and only an affirmative House vote next ~londay is necessary 
to send it to President Johnson's desk. 

All of the 27 Fede.ral departments and agencies that have sent witnesses to 
testify before the House subcommittee that conducted hearings on the bill have 
opposed it. One complaint is that the issue is too complex to be dealt with in a 
single piece of legislation. 
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But Representative Moss feels-and a Senate majority obviously agree with 
him-that the right of Federal officials to classify government documents has 
been grossly misused to conceal errors and to deny the public information it is 
entitled to have. 

The bill makes some clear and necessary exemptions-national defense and 
foreign policy secrets, trade secrets, investigatory files, material collected in the 
course of labor-management mediation, reports of financial institutions, medical 
files and paper designed solely for the internal use of a governmental agency. 

"Most important, perhaps, the bill would put on the governmental agency the 
burden of proving that a particular document should be withheld from public 
view. As matters stand today, the person who seeks a particular document must 
prove that it is ,being improperly withheld; the Moss bill would require that the 
Federal agency involved prove that its release would be detrimental. 

"It Illay be easy for rank-and-file Americans to imagine that the battle Repre-
sentative Moss has been leading for more than a decade is a battle in the interests 
of the Nation's information media. But the right of a free press is not the posses-
sion of the publishers and editors; it is the right of the man in the street to 
know. In this case, it is his right to know about his government-its failures and 
errors, its triumphs and its expenditures. 

"The House should give prompt approval to Senate Bill 1160, and President 
Johnson should sign it when it reaches his desk." 

[From the Cincinnati (Ohio) Enquirer, May 29,1966] 

THE RIGHT TO KNOW 

"It is easy for many Americans to fall into the habit of imagining that the 
cOIl."'!titutional guarantees of a free press are a matter of interest and concern 
only to America's newspaper publishers. And perhaps there are still a few pub­
lishers who entertain the asme notion. 

"In reality, however, the right to a free press is a right that belongs to the 
public. It is the main in the street's right to know-in particular, his right to know 
what his servants in government are dOing. Unhappily, however, it is a right 
whose preservation requires a battle that is never fully won. For at every level of 
government, there are officials who think that their particular province should 
be shielded from public scrutiny. 

"Another important stride in the right direction came the other day when the 
House Government Operations Committee unanimously approved a freedom of 
information bill (Senate Bill 1160). The bill is an attempt to insure freedom 
of information without jeopardizing the individual's right of privacy. It exempts 
nine specific categories of information-including national security, the investiga-
tive files of law enforcement agencies and several others. But it clearly reaffirms 
the dtizen's right to examine the records of his government and the right of the 
press to do the same in his hehalf. 

"Senate Bill 1100 is the CUlmination of a 10-year effort to clarify the provisions 
of the Administrative Procedure Act, which is so .broad that it permits most Fed-
eral agencies to define their own rules on the release of information to the press
and the public. 

"The House should press ahead, accept the recommendations of its committee 
and translate 'Senate Bill 1160 into law." 

Mr. EPWARDS of Alabama. Mr. Speaker, I rise in support of S. 1160 which is 
effectively the same as my bill, H.R. 6739, introduced March 25, 1965. 

This measure should have been approved and signed into law long ago as a 
means of giving the American citizen a greater measure of protection against the 
natUral tendencies of the bureaucracy to prevent information from circulating
freely. 

I am hopeful that in spite of the President's opposition to this bill, and in spite 
of the opposition of executive branch agencies and departments, the President 
wlllnot veto it. 

This measure will not ,by any means solve all of our problems regarding the 
citizen's right to know what his Government is dOing. It will still be true that 
we must rely on the electorate's vigorous pursuit of the information needed to 
make self-government work. And we will still rely on the work of an energetic
and thorough corps of news reporters. 

As an example of the need for this bill I have previously presented information 
appearing on page 12600 of the CONGR~:SSIONAL RECORD for June 8. It shows that 
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one Government agency has made it a praetice to refuse to yield information 
which is significant to operation of the law. . 

This kind of example is being repeated many times over. In a day of sWIftly 
expanding Government powers, and in a day on which thoughtful citizens the 
countrv over are concerned with the encroaehment of Government into the lives 
of all (J°f us, the need for this bill is clear. 

Mrs. REID of Illinois. Mr. Speaker, as the sponsor of H.R. 5021, one of the 
companion bills to S. 1160 which we are considering today, I rise in support of 
the public's right to know the facts about the operation of their Government. I 
rise, als(), in opposition to the growing and alarming trend toward greater secrecy 
in the official affairs of our democracy. 

It is indeed incongruous that although Americans are guaranteed the freedom8 
of the Constitution, including freedom of the press, there is no detailed Federal 
statute outlining the orderly discl(Jsure of public information so essential to 
proper exercise of this freedom. Yet, the steady growth of bigger government 
multiplies rather than diminishes the need for such diselosure and the necessity 
for supplying information to the people. Certainly no one can dispute the fact 
that aecess to public records is vital to the basic workings of the democratic 
process, for it is only when the public business is conducted (Jpenly, with appro-
priate exceptions, that there can be freedom of expression and discussion of 
policy so vital to an honest national consensus on the issues of the day. It is 
necessary that free people be well informed, and we need only to look behind 
the Iron Curtain to see the unhappy consequences of the other alternative. 

The need for a more definitive public records law has been apparent for a 
long time. We recognize today that the Administrative Procedure Act of 1946, 
while a step in the right direction, is now most inadequate to deal with the prob-
lems of disclosure which arise almost daily in a fast-moving and technological 
age--problems which serve only to lead our citizens to question the integrity 
and credibility of their Government and its administrators. 

But while I do not condone indiscriminate and unauthorized withholding of 
public information by any Government official, the primary responsibility, in my 
judgment, rests with us in the Congress. We, as the elected representatives of 
the people, must provide an explicit and meaningful public information law, and 
we must then insure that the intent of Congress is not circumvented in the future. 
The Senate recoguized this responsi'bility when it passed S. 1160 during the first 
session last year, and I am hopeful that Members of the House will overwhelm-
ingly endorse this measure before us today. 

I do not believe that any agency of Government can argue in good faith 
against the intent of this legislation now under consideration, for the bill contains 
sufficient safeguards for protecting vital defense information and other sensitive 
data which might in some way be detrimental to the Governmenti or individuals 
if improperly released. S. 1160 contains basically the same exceptions as recom- _ 
mended in my hill-H.R. 5021. In sponsoring B.R. 5021, I felt that it would en-
able all agencies to follow a uniform system to insure adequate dissemination of 
authorized information, thereby removing much of the confusion resulting from 
differing policies now possible under existing law. 

Government by secrecy, whether intentional or accidental, benefits no one 
and, in fact, seriously injures the people it is desgined to serve. This legislation 
will establish a much-needed uniform policy of disclosure without impinging 
upon the rights of any citizen. S. 1160 is worthy legislatioJ}, and it deserves the 
support of every one of us. 

Mr. RHODES of Arizona. Mr. Speaker, at a recent meeting of the House 
Republiean policy committee a policy statement regarding S. 1160, freedom-of-
information legislation, was adopted. As chairman of the policy committee, I 
would like to include at this point in the RECORD the complete text 'of this 
statement: 

REPUBLICAN POLICY COMMITTEE STATEMENT ON FREEDOM OF INFORMATION 
LEGISLATION,S. 1160 

"The Republican Policy Committee commends the Committee on Government 
Operations for reporting S. 1160. This bill clarifies and protects the right of the 
public to essential information. Subject to certain exceptions and the right to 
court review, it would require every executive agency to give public notice or to 
make available to the public its methods of operation, public procedures, rules, 
policies, and precedents. 
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"The Republican Policy Committee, the Republican Members of the Committee 
on Government Operations, and such groups as the American Newspaper Pub-
lishers Association, the professional journalism society Sigma Delta Chi, the Na-
tional Editorial Association and the American Bar Association have long urged 
the enactment of this legislation. Due to the oPPOsition of the Johnson-Humphrey 
Administration, however, this proposal has been bottled up in Committee for over 
a year. Certainly, information regarding the business of the government 'Should 
be shared with the people. The screen of secrecy which now exists is a barrier to 
reporters as representatives of the public, to citizens in pursuit of information 
vital to their welfare, and to Members of Congress as they seek to carry out their 
constitutional functions. 

"Under this iegislation, if a request for information is denied, the aggrieved 
person has a right to file an action in a U.S. District Court, and such court may 
order the production of any agency records that are improperly withheld. So 
that the court may consider the propriety of withholding, rather than being re-
stricted to judicial sanctioning of agency discretion, the proceedings are de novo. 
In the trial, the burden of proof is correctly placed upon the agency. A private 
citizen cannot be asked to prove that an agency has withheld information im-
properly for he does not know the basis for the agency action. 

"Certainly, as the Committee report has stated: "No Government employee at 
any level believes that the 'public interest' would be served by disclosure of his 
failures or wrongdoings ..." For example, the cost estimates submitted by con-
tractors in connection with the multimillion-dollar deep sea "Mohole" project 
were withheld from fhe public even thO'llgh it appeared that the firm which had 
won the lucrative contract had not submitted the lowest bid. Moreover, it was 
only as a result of searching inquiries by the press and Senator KUCHER (R., 
Oa!.) that President Kennedy intervened to reverse the National Science Founda-
tion's decision that it would not 'be "1n the public interest" to disclose these 
estimates. 

"The requirements for disclosure in the present law are so hedged with restric-
tions that it has been cited as the statutory authority for 24 separate classifica-
tions devised by Federal agencies to keep administrative information from public 
view. Bureaucratic gobbledygook used to deny access to information has included 
such gems as: "Eyes Only," "Limited Official Use," "Confidential Treatment," 
and "Limitation on Availability of Eqnipment for Public Reference." This paper 
curtaIn must be pierced. This bill is an important first step. 

"In this period of selective disclosures, managed news, half-truths, and ad-
mitted distortions, the need for this legislation is abundantly clear. High officials 
have warned that our Government is in grave danger of losing the public's con-
fidence both at home and abroad. The credibility gap that has affected the Ad-
ministration pronouncements on domestic affairs and Vietnam has spread to 
other parts of the world. The on-again, off-again obviously less-than-truthful 
manner in which the reduction of American forces in Europe has been handled 
has made this country the subject of ridicule and jokes. "Would you believe?" 
has now become more than a clever saying. It is a legitimate inquiry. 

"Americans have always tal,en great pride in their individual and national credi-
bility. We have recognized that men and nations can be no better than their word. 
This legislation will help to blaze a trail of truthfulness and accurate disclosure 
in what has become a jungle of falsification, unjustified secrecy, and misstatement 
by statistic. The Republican Policy Committee urges the prompt enactment of 
S. 1160." 

Mr. SCHMIDHAUSER.. Mr. Speaker, I believe approval of S. 1160 is absolutely 
e.ssential to the integrity and strength of our democratic system of government 
because as the Federal Government has extended its activities to help solve the 
Nation's problems, the bureaucracy has developed its own form of procedures 
and case law, which is not always in the be,st interests of the public. Under the 
provisions of this measure, these administrative procedures will have to bear the 
scrutiny of the public as well as that of Congres,s. This has long been overdue. 

Mr. RoUSH. Mr. Speaker, I rise in support of this freedom of information bill. 
I felt at the time it was acted upon by the Government Operations Committee, 
of which I am a member, that it was one of the most significant pieces of legisla-
tion we had ever acted upon. In a democracy the government',S business is the peo-
ple's business. When we deprive the people of knowledge of what their govern-
ment is doing then we are indeed treading on dangerous ground. We are trespass-
ing on their right to know. We are depriving them of the opportunity to examine 
critically the efforts to those who are chosen to labor on their behalf, The 
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strength of our sy,stem lies in the fact that we strive for an enlightened and 
knowledgeable electorate. We defeat this goal when we hide information behind 
a cloak of secrecy. We realize our goal when we make available, to those who 
exercise their right to choose, facts and information which which lead them 
to enlightened decisions. 

Mr. ANDERSON of Illinois. Mr. Speaker, I rise in support of S. 1160. The purpose 
of this bill is to amend section 3 of the Administrative Procedures Act and thereby 
to lift the veIl of secrecy that makes many of the information "closets" of execu-
tive agencies inaccessible to the public. The basic consideration involved in pas-
sage of this bill, which will clarify and protect the right of tihe public to infornm-
tion, is that in a democracy like ours the people have an inherent right to know, 
and government doe,S not have an inherent right to conceal. 

Certainly to deny to the public information which is essential neither to gov-
ernment security nor to internal personal and practical functions is to deny any 
review of policies, findings, and decisions. It would be hard to imagine any agency, 
including those of executive charter, which is entitled to be above public exami-
nation and criticism. 

The need for legislation to amend the present section of fue Administrative 
Procedures Act is especially apparent when we consider that much of the infor-
mation now withheld from the public directly affects matters clearly within the 
public domain. 

For too long and with too much enthusiasm by some Government agencies 
and too much acquiescence by the public, executive agencies have become little 
fiefdoms where the head of a particular agency as,sumes sole power to decide what 
information shall be made available and then only in an attitude of noblesse 
oblige. 

S. 1160 will amend section 3 of the Administrative Procedures Act by allowing 
any person access to information-not just those "persons properly and directly 
concerned." And if access is denied to him he may appeal the agency's decision 
and apply to the Federal courts. 

Consider the contractor whose low bid has been ,summarily rejected \vithout any 
logical explanation or the conscientious newspaperman who is seeking material 
for a serious article that he is preparing on the operations of a particular agency 
of Government. In many instances if record.s can in one fashion or another be 
committed to the "agency's use only" or "Government security" filing cabinets, 
the contractor or newsman will be denied information simply by having the agency 
classify him as a person not "properly and directly concerned." When this oc-
curs, the arbItrary use of the power of government can thwart an investJigation 
which is in the public interest. 

It was Thomas Jefferson who wrote: 
I have sworn upon the altar of God eternal hostility against every form of 

tyranny over the mind of man. 
It is precisely this tyranny over the "mind of man" which is aided and 

abetted by a laek of freedom of information within government. 
I support the efforts contained within this bill to at least partially unshackle 

some of the restaints on the free flow of legitimate public information that have 
grown up within bureaucracy in recent years. 

Mr. ROGERS of Florida. Mr. Speaker, in a time where public records are more 
and more becoming private instruments of the Government and personal privaey 
part of Government record, I am pleased that we are taking steps to eliminate 
part of the cloud of secrecy which has covered so many parts of the Government. 

As an instrument of the people, we have long had the obligation under the 
Constitution to lay bare the mechanics of governmcnt. But the growing tendency. 
I am afraid, has been to covel" up through administrative "magic," much of that 
information which is public domain. 

Through this legislation we will emphasize once again the public's right to 
know. It is through ,sheer neglect that we must again define persons "directly 
concerned" as the American public. For they are the most concerned. The Amer-
ican public must have the right of inspection into its own government or that 
government fails to belong to the public. 

DOling out partial information only cripples the electorate which needs to he 
strong if a democratic government is to exist. 

But this is only half the battle in keeping the scales of dcmocracy in balance. 
While we are striving to keep the citizens informed in the workings of their 
government, we must also protect the citizen's right of privacy_ 

The alarming number of instances of governmental invasion into individual 
privacy is as dangerous. if not more 80, than the instances of government se-
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crecy. At almost every turn the Government has been encroaching without law 
into the business-and yes, even into the private thoughts-of the individual. 

This is probably the fastest growing and potentially the most dangerous a.ct 
in our Nation today.

The instances of wiretapping by governmental agencies have become so com-
monplace that it no longer stuns the average citizen. But such a repulsive act 
cannot afford to go uncorrected. Such practices should never be permitted with-
out a court order. 

When we discover the training of lockpickers, wiretappers, safecrackers, and 
eavesdroppers in governmental agencies, the bounds of a democratic society have 
been overstepped and we approach the realm of a police state. 

Let us not be satisfied that we are correcting some of the evils of a much too 
secretive bureaucracy. 

Let us also remember that if we do not stop those inquisitive tentacles which 
threaten to slowly choke aU personal freedoms, we will soon forget that our 
laws are geared to protect personal liberty. 

"Where law ends," 'William Pitt said, "Tyranny begins." 
Action is also needt~d by the Congress to stop this illegal and unauthorized gov-

ernmental invasion of a citizen's privacy. 
Mr. GALLAGHER. Mr. Speaker, history and American tradition demand passage 

today of the freedom of information bill. This measure not only will close the 
final gap in public information laws, but it will once and for all establish the 
public's right to know certain facts about its government. 

In recent years we have seen both the legislative and the executive ;branches of 
our Government demonstrate a mutual concern over the increase of instances 
within the Federal Government in which information was arbitrarily denied the 
press or the public in general. In 1958, Congress struck down the practice under 
which department heads used a Federal statute, permitting them to regulate the 
storage and use of Government records, to withhold these records from the pub-
lic. Four years later, President Kennedy limited the concept of "Executive privi-
lege," which allowed the President to withhold information from Congress, to 
only the President, and not to his officers. President Johnson last year affirmed 
this limitation. 

But one loophole remains: Section S of the Administrative Procedure Act of 
1946, the basic la w relating to release of information concerning agency decisions 
and public access to Government records. S. 1160 would amend this section. 

Congress enacted this legislation with the intent that the public's right to in-
formation would be respected. Unfortunately, some Government officials have 
utilized this law for the diametrically opposed use of withholding information 
from Congress, the press, and the public. 

Under the cloak of such generalized phrases in section S as "in the public in-
terest" or "for good cause found," Virtually any information, whether actually 
confidential or simply embarrassing to some member of the Federal Govern-
ment, could be withheld. As Eugene Paterson, editor of the Atlanta Consti-
tution and chairman of the Freedom of Information Committee of the American 
Society of Newspapers said, such justifications for secrecy "could clap a lid on 
just about anybody's out-tray." 

But more than contemporary needs, this bill relates to a pillar of our democ-
racy, the freedom expressed in the first amendment guaranteeing the right of 
speech. 

"Inherent in the right to speak and the right to print was the right to know-" 
States Dr. Harold L. Cross, of the ASNE's Freedom of Information Com-

mittee. He pOinted out: 
"The right to speak and the right to print, Vl-ithout the right to know, are 

pretty empty," 
.James Madison. who was chairman of the committee that drafted the first 

Constitution, had this to say: 
"Knowledge will forever govern ignorance, and a people who mean to be 

their own governors, must arm themselves with the power knowledge gives. 
A popular government without popular information or means of acquiring it, is 
but a prologue to a farce or a tragedy or perhaps both." 

This is the crux of the question. A free SOciety needs the information reo 
quired for judgments about the operation of its elected representatives, or it is 
no longer a free society. Naturally, a balance has to be maintained between 
the public's right to know and individual privacy and na.tional security. 
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It is here that the freedom of information bill comes to grips with the central 
problem of the issue by substituting nine specific exemptions to disclosure for 

general categories, and by setting up a court review procedUre, under which an 
aggrieved citizen could appeal with the withholding information to aDs 
district court. . . 

One .of the most important provisiOns of the bill is subsection C, which grant~ 
author:tty to the Federal district courts to order production of records improp. 
e~l! wlth.held. This means that for the first time in the Government's history, a. 
cItizen Will no longer be at the end of <the mad when his request for a Government 
document arbitrarily has been turned down by some bureaucrat. Unless the 
l~form.ation tt:e citizen is seeking falls clearly within one of the exemption~ 
hsted III the bill, he can seek court action to make the information available 

An important impact of the provision is that in any court action the burden of 
the I;Iroof for withholding is placed solely on the agency, As might be expected 
Government witnesses testifying before the House Foreign Operations and Gov: 
ernment Information Subcommittee on the bill, vigoronsly opposed the court 
provision. They particularly did not like the idea that the burden of proof for 
withholding would be placed on the agencies, arguing that histOrically, in court 
actions, the burden of proof is the responsibility of the plaintiff. But, as the 
committee report points out: 

"A private citizen cannot be asked to prove that an agency has withheld infor. 
mation improperly because he will not know the reasons for the agency action." 

It can be anticipated that the judicial review provision, if nothing else, will have 
a major salutary e1fe<:t, in that (k)vernment employees, down the line, are going 
to be very cautious about placing a se<:recy ~tamp on a document that a dis. 
trict court later might order to be produced. A monumental error in judgment of 
this type certainly will not enhance an employee's status with his superiors, nor 
with anyone else in the exe<:utive branch. 

I am glad to note the judicial review section has an enforcement clause which 
provides that if there is a noncompliance with a court order to produce records, 
the responsible agency officers can be cited for contempt. 

There has been some speculation that in -strengthening the right of access to 
Government information, the bill, as drafted, may inadvertently pennit the 
disclosure of certain types of information now kept secret by E:x:e<:utive order in 
the interest of national security. 

Such speculation is without foundation. The committee, thmughout its exten· 
sive hearings on the legislation and in its subsequent report, has made it crystal 
clear that the bill in no way affects categories of information which the Presi-
dent-as stated in the committee report-has determined must be classified to 
prote<:t the national defense or to advance foreign policy. These areas of infor-
mation most generally are classified under Executive Order No. 10501, 

I would like to reiterate that the bill also prevents the disclosure of other types 
of "sensitive" Government information such as FBI files, income tax auditors' 
manual, records of labor-management mediation negotiations and information a 
private citizen voluntarily supplies. 

The FBI would be protected under exemption No.7 prohibiting disclosures of 
"investigatory files." Income tax auditors' manual would be protected under 
No. 2-"related solely to internal personnel rules and practices." Details of labor· 
management negotiations would be protected uJ?der No. 4-:-"trade. secrets and 
commercial or financial information." InformatIon from pnvate Citizens would 

be protected under No. 6--information which would be an "invasion of privacy." 
With the Government becoming larger and more complex, now is the time f?r 

Congress to establish guidelines for informational disclosure. As. secrecy III 

Government increases freedom of the people decreases; and the less CItizens know 
about their Governm~nt, the more removed they become from its control. The 
freedom of information bill, Mr. Speaker, gives meaning to the freedom of speech 
amendment. . . t 

Mr. GURNEY. Mr. Speaker, I intend to vote in favor of thl~ vltal~r imp~rt!ln 
freedom of information bill. With all we hear about the necessIty of truth bills, 
such as truth in lending and truth in packaging, I think it is signifi<;!lnt th:,-t 
the first of these to be discussed on the fioor of this House should be a truth 10 
Government" bill. f 

Surely there can be no better place to start telling the truth to. the peopl~ 0 
America than right here in their own Government. This is especIally true III a 
time such as we have now, when the "credibility gap" is growing wider every 
day. It has come to the point where even Government leaders cannot believe each 
other. 
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This is a bill that should not be necessary-there should be no question but 
that record.<; of a nonsecurity and nonpersonal nature ought to be available to tJb.e 
public. But recent practiee in many agencies and departments has made more 
than clear the need for action such as we are taking today. 

We cannot expect the American people to exercise their rights and responsibili-
ties as citizens when they cannot even find out what their Government is doing 
with their money. If it were permitted to continue, this policy of secrecy could be 
the cornerstone of a totalitarian bureaucracy. Even today is constitutes a serioW! 
threat to our democratic institutions. 

It is not only the citizens and the press who cannot get information from their 
Government. Even Senators and Members of the House of Representatives are 
told by nonsecurity departments that such routine information as lists of their 
employees will not be furnished them. Incredible as this is, I think most of us 
here have run into similar roadhlocks. 

The issue is a simple one: that the public's business ought to be open to the 
public. Too many agencies seem to have lost sight of the fact that they work 
for the American people. When this attitude is allowed to flourish, and when the 
people no longer have the right to information about their Government's ac-
tivities, our system has been seriously undermined. 

The bill we consider today is essential if we are to stop this undermining and 
restore to our citizens their right to be well-informed participants in their 
Government. 

I urge by colleagues to join me in voting for the passage of this bill. 
Mrs. DWYER. Mr. Speaker, the present bill is one of the most important to 

be considered during the 89th Congress. It goes to the heart of our representative 
and democratic form of government. If enacted, and I feel certain it will be, it 
will be good for the people and good for the Federal Government. 

This bill is the product of 10 years of effort to strengthen the people's right 
to know what their ('rlIvernment is doing, to guarantee the people's access to 
Government records, and to prevent Government officials from hiding their mis-
takes behind a wall of official secrecy. 

During these 10 years, we have conducted detailed studies, held lengthy and 
repeated hearings, and compiled hundreds of cases of the improper withholding 
of information by Government agencies. Congress is ready, I am confident, to 
reject administration claims that it alone has the right to decide what the public 
can know. 

As the ranking minOrity member of the Committee on Government Operations, 
and as a sponsor of legislation similar to the pending bill, I am proud to pay 
tribute to the chairman and members of the Subcommittee on }'oreign Operations 
and Government Operations for the long and careful and effective work they have 
done in alerting the country to the problem and in winning acceptance of a 
workable solution. 

Under present law, Mr. Speaker, improper withholding of information has 
increased-largely because of loopholes in the law, vague and undefined stand-
ards. and the fact that the burden of proof is placed on the public rather than 
on the Government. 

Our bill will close these loopholes, tighten standards, and force Federal officials 
to justify publicly any decision to withhold information. 

Under this legislation, all }'ederal departments and agencies will be required 
to make available to the public and the press all their records and other informa-
tion not specifically exempted by law. By thus assuring to all persons the right 
of acc!'ss to Government records, the bill will place the burden of proof on Federal 
agencies to justify withholding of information. And by providing for court review 
of withholding of information. the bill will give citizens a remedy for improper 
withholding, since Federal district courts will be authorized to order the produc-
tion of records which are found to be improperly withheld. 

On the other hand, Mr. Speaker, the legislation is designed to recognize the 
need of the Government to prevent the dissemination of official information which 
could damage the national security or harm individual rights. Among the classes 
of information specifically exempted from the right-to-know provisions of the 
bill are national defense and foreign policy matters of classified secrecy as 
specifically determine by Executive order, trade secrets and private business 
data. and material in personnel files relating to personal and private matters the 
nse of which would clearly be an invasion of privacy. 

Aside from these and related exceptions. relatively few in number, it is an 
unas!'!ailable principle of our free sy,;tem that private citizen!'! have a right to 
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obtain public records and public information for the simple reason that they 
need it in order to behave as intelligent, informed and responsible citizens. Con-
versely, the Government has an ohligation, which the present bill makes clear 
and concrete, to make this information fully ayailahle without unnecesRary ex-
ceptions or delay-however embarrassing such information may be to individ-
ual officials or agencies or the administration which happens to be in office. 

By improving citizens' access to Government information, Mr. Speaker, this 
legislation will do two things of major importance: it will strengthen citizen 
control of their Government and it will force the Government to be more respon-
sible and prudent in making public policy decisions. 

What more can we ask of any legislation? 
Mr. MATSUNAGA. Mr. Speaker, I rise in support of S. 1160. a bill to clarif~' 

and protect the right of the public to information, and to commend the gentle-
man from California [Mr. Moss] and his subcommittee for reporting the hill onto 
As chairman of the subcommittee, the gentleman from California [Mr. Moss] 
has devoted 10 years to a fight for acceptance hy the Congress of freedom-of-
information legislation. It was not until 1964 that such a bill was passed by the 
Senate. 

Last. year the Senate again acted favorably on such a bill and now in this 
House, the Subcommittee on Government Operations has finally reported the 
hill to the floor principally through the effort of the gentleman from California 
[Mr. Moss]. 

The passage of this bill is in culmination of his long and determined effort 
to protect the American public from the evils of secret government. Although 
there has been some talk that the Government agencies are against this measure. 
the President will certainly not veto it. When signed into law, this bill will 
serve as a lasting monument to the distinguished and dedicated puhlic servant 
from California, Mr. JOHN E. Moss. 

As it has been analytically observed by the editor of the Honolulu Star 
Bulletin: 

"What is demanded is not the right to snoop. What is demanded is the peo-
ple's right to know what goes on in the government that rules them with their 
consent. 

Representative government-government by the freely elected representatives 
of the people--succeeds only when the people are fully informed. 

All sorts of evils can hide in the shadows of governmental secre{'~·. History haR 
confirmed time and again that when the spotlight is turned on wrongdoing in 
public life, the peole are quick to react. 

Freedom of information-the people's right to know-is the hest assurance 
we have that our government will operate as it should in the puhlic interest." 

Mr. Speaker, I congratUlate the gentleman from California [Mr. Moss] upon 
his final success in his untiring effortI';. for there is no douht in my mind that 
this bill will pass without 'any dissenting vote, but I nevertheless urge unani-
mous vote. 

Mr. HUNGATE. Mr. Speaker, democratic forms of government, in order to 
be truly representative of popular will. neeo to be readily accessible and respon-
sive to the demands of the people. Our syMem of government has characteris-
tically offered numerous avenues of access open to tlIP people. It is equally tru(' 
that, down through the years, our governmental machinery has grown increal';-
ingly complex, not only in regard to Rize, but in the performance of its actiyitieR 
as welL This growing complexity has, quite justifiahly. hrought to ultimate 
fruition a revitalized awareness and concern for the need and right of the people 
to have made available to them information about the affairs of their Govern-
ment. 

S. 1160, the- Federal Public Records Act, a hill authored hy my distinguished 
and capable colleague from Missouri, Senator EnWARD V. LONG, captures the 
imagination of countless millions of responsihle Ame~icans, who know only too 
well the frustration of heing rejected information to which they justly deserve 
access. 

For far too long, guidelines for the proper disclosure of public information 
by the Government has been ambiguous and at times have placed unwarrante-o 
restraint on knowledge that, according to our democratic tradition, should be 
made readily available to a free and literate society. 
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Mr. Speaker, I congratulate the gentleman from California, [Mr. Moss], 
chairman of the Government Information Subcommittee of the House of Rep-
resentatives, and my colleague from Missouri, Senator EDWARD V. LoNG, for 
their spirited conviction and farsightedness in working for this historical land-
mark for freedom. It is both an honor and privilege to support the passage of this 
bill. 

Mr. CLARENCE J. BROWN, JR. Mr. Speaker, I should like to go on record as 
favoring S. 1160, the freedom of information bill; H.R. 13100, the Allied Health 
Professions Training Act; and H.R. 15119, the Unemployment Insurance Amend-
ments of 1966, All of these measures passed the House last week, but my vote 
was unrecorded due to my absence from the House when the bills were acted 
upon. 

During this period I was in Georgia, where I had the pleasure of addressing 
the Georgia Press Association, to meet a commitment made several months ago 
when I was named judge of the Georgia Press Association's annual Beuter 
Newspapers Contest. 

My ahsence from the House came 'at a time when it was apparent that no 
,ery controversial legislation would be up for consideration and vote. These 
three bills passed either unanimously or with a ,ery small negative vote. 

As you might properly assume from the rea,son for my absence, I am particu-
larly interested in and pleased with the passage of the freedom of information 
bill, which originated in the Government Operations Committee on which I serve. 

I am also pleased at the passage of H.R. 15119, the unemploYIPent insurance 
amendments hill which provides for a long overdue modernization of the ]'ederal-
State unemployment compensation system. 

These bills have long been needed. and I am proud to be a Member of the House 
in the 89th Congress at the time of their passage. 

As a newspaper publisher and radio station manager, I have been interested 
in public access to public records and public business since my journalistic 
career began. As a member of Sigma Delta Chi and a .past president of the 
Central Ohio Professional Chapter of Sigma Delta Chi, I am dedicated to the 
propoSition express~d in the biblical admonition that the "truth shall makl' 
men free." I am also a supporter of Jefferson's view suggesting that, given a 
choice between government without newspapers and newspapers without govern-
ment. I would prefer th.. latter. 

If one cannot support the principle of the availability to the public of its 
governmental records, as covered in this bill, one cannot support the principle 
of freedom and democracy upon which our Nation is >built. 

While as I ft>el <the freedom of information bill could still be strengthened in 
some respects, I am delighted with it as a tremendous step in reaffirming the 
people's right to know. Every good journalist also rejoices, hecause the hill will 
make easier the job of the dedicatell, inquiring newspaperman. It will not prevent 
"government by press release" or the seduction of some reporters by thinking 
that "handouts" tell the whole story, but it does make life a little easier for all 
of us who just want to get the faets, Mr. Speaker. 

'While the record will show thf\t I was paired in favor of al three of these bills, 
I did want to take this opportunity to express my support publicly for them 
and, in particular, for the freedom of information bill, which I think is a real 
milestone for this Nation. 

The SPEAKER. The question is on the motion of the gentleman from California 
[lIr. Mos.,>], that the House suspend the rules and pass the bill rS. 1160. 

The question was taken; and the Speaker anonunced that two-thirds had 
voted in favor thereof. 

Mr. REID of New York. Mr. Speaker, I object to the vote on the gorund that a 
quorum is not present lind make the point of order that a quorum is not 'Present. 

The SPEAKER. Evidently a quorum is not present. The Doorkeeper will close 
the doors, the Sergeant at Arms will notify absent Members, and the Clerk 
will call the roll. 

The question was taken; and there were--yeas 30S nays 0 not voting 125, 
as follows : 

[Omitted] 
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S. Rept. No. 1219, 88th Cong.• 2d Sess. 

Calendar No. 1153 
88TH CoNGRESS SENATE REPORT 

'Ed SeS8lon No. 1219 

CLARIFYING AND PROTECTING THE RIGHT OF THE 
PUBLIC TO INFORMATION AND FOR OTHER PURPOSES 

JULY 22, 1964.-0rdered to be printed 

Mr. LONG of Missouri,from the Committee on the Judiciary, submitted 
the following 

REPORT 
[To accompany S. 1666] 

The Committee on the Judiciary, to which was referred the bill 
(S. 1666) to clarify and proteet the right of the public to information, 
and for other purposes, having considered the same, reports favorably 
t.heroon, with amendments and recommends thnt the bill, as amended, 
do pass. 

AMENDMENTS 

Amendment No.1. On page 1, lin~ 7, and page 2, line 1, delete 
"in the public interest" and insert in lieu thereof "for the protection 
of the national seeurity". 

Amendment No.2. On page 2, line 3, after the word "Register" 
insert "for the guidance of the public" and delete this same phrase on 
lines 15 and 16 of page 2. 

Amendment No.3. On page 2, lines 4 and 5, delete "including dele-
gations by the agency of authority". 

Amendment No. 4.. On page 2, line 6, after "which," insert lithe 
officers from whom," and on bne 7, change the first "or" to It comma 
and, after "requests" insert "or obtain decisions", and on page 2, 
line 11, after "available" insert 1I0r the places at which forms may be 
obtained" . 

Amendment No.5. On page 2, line 13, after "rules" insert "of 
~eneral applicability"; and on page 2, line 15, after Ilinterpretations" 
Insert "of general applicability". 

Amendment No.6. On page 2, line 17, delete IINo" and insert in 
lieu thereof ItExcept to the extent that he has actual notice of the 
terms thereof, no". . 

Amendment No.7. On page 2, lines 19 and 20, delete Itoruaniza-
tion, procedure, or other rule, statement, or interpretation thereof" 
ILnd insert in lieu thereof Umatter". . 
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Amendment No.8. On page 2, line 21, delete "so", and before the 

period insert "therein or in a publication incorporated by reference in 
the Federal Register". 

Amendment No.9. On page 2, beginning on line 23 with "(1)" 
delete all through "practices of any agency" on line 3 of page 3 and 
insert in lieu thereof-

(1) is specifically required by Executive order to be kept 
secret for the protection of the national defense or foreign 
policy; (2) relates solely to the internal personnel rules and 
practices of any agency; or (3) is specifically exempted 
from disclosure by statute. 

Amendment No. 10. On page 3, line 6, before "orders" insert "all"; 
on page 3, line 7, after "cases" insert a comma; on page 3, line 7, delete 
"all" and insert in lieu thereof "those"; on page 3, line 8, after 
"interpretations" insert "which have been"; on page 3, line 8, after 
<lagency" insert a comma; on page 3, line 8, delete "and affecting" 
and insert in lieu thereof <laffect"; and on page 3, line 9, after "public," 
insert "and are not required to be published in the Federal Register,". 

Amendment No. 11. On page 3, lines 11 and 12, delete "protect 
the public interest" and insert in lieu thereof "prevent a clearly un-
warranted invasion of personal privacy,"; on page 3, lines 13 and 14, 
delete "an opinion, order, rule, statement, or interpretation" and 
insert in lieu thereof "an opinion or order; and to the extent required 
to protect the public interest, an agency may delete identifying details 
when it makes available or publishes a rule, statement of policy, or 
interpretation"; and on page 3, line 14, delete "such cases" and insert 
in lieu thereof "any case". 

Amendment No. 12. On page 3, line 17, delete "adequate" and in­
sert in lieu thereof "identifying", and on page 3, line 19, after "inter-
pretation" add "of general applicability". 

Amendment No. 13. On page 3, lines 19 and 20, delete "No final 
order, opinion, rule, statement or policy, or interpretation" and insert 
in lieu thereof-

No final order or opinion may be cited as precedent, and 
no opinion, rule, statement of policy, or interpretation which 
is issued, adopted or promulgated after the effective date of 
this Act. 

Amendment No. 14. On page 3, line 23, before the period insert 
"or unless _prior to the commencement of the proceeding all private 
parties shall have actual notice of the terms thereof". 

Amendment No. 15. On page 4, line 1, before Hits" insert "all". 
Amendment No. 16. On page 4, beginning with "(1)" on line 3, 

delete all through "matters." on line 8, and insert in lieu thereof-
. 	 (1) specifically required by Executive order to be kept 
secret for the protection of the national defense or foreign 
policy; (2) relates solely to the internal personnel rules and 
practices of any agency; (3) specifically exempted from dis-
closure by statute; (4) trade secrets and other information 
obtained from the public and customarily privileged or 
confidential; (5) intra-agency or interagency memorandums J 
or letters dealing solely with matters of law or. policy; (6) 
personnel files, medical files, and similar matter t.Ke disclosure 
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of which would const.itut.e a clearly unwarranted invasion of 
personal privacy; (7) investigatory files until they are used 
in or affect an action or proceeding or a private party's 
effective participation thereIn; and (8) contained in or related 
to exn,minatiol1, operating, or condition reports prepared by, 
011 behalf of, or for the use of any agency responsible for the 
regulation or supervision of financial institutions. 

Amendment No. 17. On page 4, line 8, delete "The" and insert in 
lieu thereof "Upon complaint, the" and on page 4, lines 11 and 12, 
delete "upon complaint". 

Amendment No. 18. On page 4, line 12, before "to order" insert 
"to enjoin the agency from further withholding, and". 

Amendment No. 19. On page 4, line 18, add the following: 
In the event of noncompliance with the court's order, the 

district court may punish the responsible officers for con-
tempt. Except as to those causes which the court deems 
of greater importance, proceedings before the district court 
as authorized by this subsection shall take precedence on the 
docket over all other causes and shall be assigned for hearing 
and trial at the earliest practicable date and expedited in 
every way. 

Amendment No. 20. On page 4, line 20, delete f1individual" and 
insert in lieu thereof llfinal", and on page 4, line 22, after udefense" 
insert lIor foreign policy". . 

Amendment No, 21. On page 5, line 4, after "Congress." add the 
following subsections: 

(f) As used in this section, IIPrivate party" means any 
party other than an agency. 

(g) EFFECTIVE DATE.-This amendment shall become 
effective one year following the date of the enactment of this 
Act. 

PURPOSE OF AMENDMENTS 

Amendment No.1. The change of standard from <tin the public 
interest" to "for the protection of the national security" is made both 
to delimit more narrowly the exception and to give it a more precise 
definition. The phrase Ilpublic interest" in section 3(0.) of the Ad-
ministrative Procedure Act (and in S. 1666 as it was introduced) has 
been subject to conflicting interpretations, often colored by personal 
prejudices and predilections. It admits of no clear delineations, and 
it has served in many cases to defeat the very purpose for which it was 
intended-the public's right to know the operations of its Govern-
ment. Rather than protecting the public's interest, it has caused 
widespread public dissatisfaction and confusion. Retention of such 
all exception in section 3(a) is, therefore, inconsistent with this sec-
tion's ~eneral objective of enabling the public readily to gain access 
to the Information necessary to deal effectively and upon equal footing 
with the Federal agencies. 

Amendment No.2. It is the purpose of this change to have the 
phrase "for the guidance of the public" changed from a limitation 
m 8ubsubsection (0) to a descriptive phrase applicable to all matter 
being published in .the Federal Register. 
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Amendment No. S. Under the existmg Administrative Procedure 
. Act, publication of delegations of authority are limited to "delegations 

by the agency of final authority." As very little final authority is 
normally delegated, there have been very few publications by Ilgencies 
of delegations of authority. In an attempt to correct this unforeseen 
wellkness in the Administrative Procedure Act, the drafters of S. 1666 
deIcted the word "finaL" However, as has been pointed out in 
agency comments to the committee, inclusion in the Federal Register 
of all delegations would result in the publiclLtion of a mass of unwar-
ranted and unwanted material in the Register, assuming that agencies 
could and would comply with the requirement. TherefOl'e, it i'l 
believed that it would be preferable to return to the original Senate 
version of the Administrative Procedure Act which did not contllin a 
specific provision with respect to delegations. It is belieyed that 
proper descriptions of central and field organizations should include 
a description of those delegations of authority which are of interest to 
the public. 

Amendment No.4. This change, which complements that lllade by 
amendment No.3, is designed to spell out in more detnil that infor-
mation which it is necessary for the public to have if it is to be able to 
deal efficiently with its Government. The public shuuld have infor-
mation as to the officers from whom it can obtain decisions. 

Amendment No.5. In section 2 of the Administrntive Procedure 
Act, rules are defined in such a way that there is no distinction between 
those of particular applicability (such as rates) and those of general 
applicability. It is believed that only rules, statements of policy, and 
interpretations of general applicability should be published in the 
Federal Register; those of particular applicability or legion ill numher 
and have no place in the Federnl Register and are presently excepted 
but by more cumbersome language. 

Amendment No.6. The provision regarding actual notice hilS been 
added to insure that a person having actual notice is equally hound 
by a rule as a person having notice by publication of the matter in 
the Federal Register, Certainly actual notice should be equally as 
effective as constructive notice. 

In their comments upon the bill, many agencies gaye examples of 
rules and procedures uf which interested parties would have actual 
notice before there was any opportunity to have the rules or pro-
cedures published in the Federal Register and thus given constructive 
notice. For example, the Forest Service might close a forest, forbid 
fishing in It certain stream, or take many similar actions simply by 
posting signs of the rule in conspicuous places. Any person rending 
the sign would be more effectively informed than hy relying upon 
knowledge of the content of the Federlll Register. 

Amendment, No.7. This is a purely grammatical change. It is 
believed that "matter" covers "organization, procedure, or other rule, 
statement, or interpretation thereof." 

Amendment No.8. There are many agencies whose activities are 
thoroughly analyzed and publicized in professional or specialized 
services, such as Commerce Clearin~ House, West publications, etc. 
It would seem advantageous to aVOId the repetition of much of this 
material in the Federal Register when it can be incorporated by 
reference and is readily available to interested members oMhe public. 
This is one way in which the Federal Register can be kept down to a 
manageable size. 



However, Ihe items listed in this subsect.ion must be in the Federal 
l\(,C1ister to be enforceable, either by actuo.l incorporation or incorpo-
ration by reference. For purposes of this subsection, the latter 
p11rn.<;(' is defined to include: (1) uniformity of indexing, (2) clarity 
that incorporat.ion by reference is intended, (3) precision in descrip-
tion of the substitute publication, (4) availability of the incorporated 
mllterial to the public, !lnd, most important, (5) that private interests 
are protected by completeness, accuracy, and ease in handling. 

In connection with this change, it is not intended that only a few 
persons having a specinl working knowledge of l.1n agency's activities 
be aware of the location and scope of these materials. Any member 
of the public must be able to familiarize himself with the enumerated 
items in this subsection by the use of the Federal Register, or the 
stl\tutory standards mentioned above will not have been met. 

Amendment No.9. This change involves the redrafting of the 
tlll'ee exceptions which are to govern subsection (b) in order that the 
exceptions in the various subsections have some uniformity of order. 

Exception No.1 in subsections (a), (b), and (c) relate to "national 
security" or ."national defense or foreign .policy"; and exceftion No.2 
relates to "mternal management" or "mternal personne rules and 
practices." It will be noted that there is a broader exemption in 
~ubsections (a), i.e., "national security," than in subsectIOn (b), 
i.e., "specifically required by Executive order to be kept secret for the 
protection of the national defense or foreign policy." Also, it will be 
noted that subsections (b) and (c) have the additional exception, 
(3), covering matter which "is specifically exempted from disclosure 
by statute." 

Amendment No. 10. These changes were made to define more 
precisely that matter which muut be made available for public in-
spection and copying; it deletes the necessity to make available that 
material which is published in the Federal Register. 

As the legislation is redrafted, there are three categories of agency 
material that are covered by the provisions of section (3b) providing 
for inspection and copying. These three are: (1) aU final opinions, 
(2) aU orders made in the adjudication of cases, (3) those rules, 
statements of policy, and int..erpretations which have been (a) adopted 
by the agency, (b) affect the public, and (c) are not required to be 
published in the Federal Register. 

Thus (a), (b), and (c) apply only to the third category: rules, 
statements of policy, and interpretations. 

The substantive reason for the amendment is to clarify whate"er 
agency action is formally adopted by the agency, affects the public, 
and is not otherwise required to be published or made publicly avail-
able, is subject to section 3(b)'s provisions. 

However, certain rules, interpretations, and statements of policy 
may not affect the public. For example, rules as to personnel's use 
of parking facilities or re~ulation of lunch hours, statements of policy 
as to sick leave, and the like may be adopted by the agency and not 
be required to be published in the Federal Register. 

The term "affect the public" should be construed broadly -to cover 
such materials as agency manuals issued to agency personnel which 
set forth procedures for determining entitlement to claims 01' bepefits 
a.nd the like.·· • 

Amendment No. 11. S. 1666 contains a provision to permit agencies 
to delete certain identifying details in opinions, orders, rules, state· 
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ments of policy, and interpretations. Agencies would be permitted 
to do so lito the extent required to protect the public's interest." 
It is believed that this is a proper standard for deletions of identif,ying 
details in the case of rules! statements of policy, or interpretatIOns. 
However, such a standard IS not readily applicable to or proper with 
respect to opinions and orders; it is believed that the correct standard 
here is "clearly unwarranted invasion of personal privacy." This 
change is interrelated to an additional exemption placed in subsection 
(c). (See amendment No. 16, infra.) 

Amendment No. 12. This change substitutes the more specific 
tenn "identifying" for the vague term "adequate" as a modifier of 
"Index." This is, in fact, what the agencies' indexes should already 
do, i.e., identify the materials so that interested persons may easily 
find them. The criterion is that any competent practitioner who 
exercises diligence may familiarize himself with the materials through 
use of the index. 

The words "of general applicability" were added for the same reasons 
they were added in amendment No.5 (supra). 

Amendment No. 13. This change makes the requirement of 
indexing prospective in application. It is necessary because some 
agencies have not kept any form of index, and will be overburdened 
with the task of indexing all their rules, statements, etc., retro-
spectively. . 

Amendment No. 14.. As with amendment No.6, actual notice is 
considered at least the equal of constructive notice. 

Amendment No. 15. The addition of the word "all" before "its 
records" is to make clear that there is not intended to be any silent 
limitations attached to the records which are to be made available to 
the public. 

Amendment No. 16. By this amendment, the three exceptions in 
subsection (c) are renumbered, rephrased, and supplemented by four 
additional exceptions. 

Exceptions Nos. 1,2, and 3 are the same as in subsection (b). 
Exception No.4 is for "trade secrets and other information obtained 

from the public and customarily privileged or confidential." This 
exception is necessa!'y to protect the confidentiality of infOlmation 
which is obtained by the Government through questionnaires or 
other inquiries, but which would customarily not be released to the 
public by the person from whom it was obtained. This would 
lllclude business sales statistics, inventories. customer lists, and 
manufacturing processes. It would also include information cus-
tomarily subject to the doctor-patient, lawyer-client, and othe l ' su('h 
privileges. To the extent that the information is not covered by 
this or the other exceptions, it would be available to public inspection, 
subject to the payment of lawfully prescribed fees to cover the expense 
of making the information available, such as bringing it from storage 
warehouses. 

Exception No.5 relates to "those parts of intra-agency or inter-
agency memorandums or letters dealing solely with matters of law or 
policy."· It was pointed out in the comments of many of the agencies 
that it would be impossible to have any frank discussion of legal or 
policy matters in writing if all such writings \vere to be subjec~ed to 
pubhc scrutiny. It was argued, and with merit, that effiiiency 



Government would be grent.ly hnmpcred if, with respect to legal and 
policy matters, nil Government agencies were forced to "operate in a 
fishbowl." The committee is convinced of the merits of this general 
proposition, but it has attempted to delimit the exception as narrowly 
as consistent with efficient Government operation. All jact1w,l 
material in Government records is to be made available to the public, 
a.'5 weUns fina.l agency determinations on legal and policy matters which 
affect the public. 

Exception No.6 relates to 'tclearly unwarranted invasion of personal 
privacy." In an effort to indicate the types of records which should 
not be generally available to the public, the bill lists personnel and 
medical files. Since it would be impossible to name all such files, the 
exception contains the wording Hand similar records the disclosure of 
which would constitute 11 clearly unwarranted invasion of personal 
privacy. " 

The phrase "clearly unwarranted invasion of personal privacy" 
enunciates a policy that will involve a balancing of interests between 
the protection of an individual's privat.e affairs from unnecessary 
public scrutiny, and the preservation of the public's right to govern-
mental information. The application of this policy should lend itself 
particularly to those Government agencies where persons are forced 
to submit vast amounts of personal data usually for limited pur-
poses. For example, health, welfare, and selective service records are 
highly personal to the person involved, yet facts concerning the award 
of a pension or benefit should be disclosed to the public. 

Exception No. 7 d~als with "investigatory files." As was the case 
with "trade secrets," it was originnlly thought that mnny a~encies 
haJ statutory exemption for investigntory files. In fact, they ao not; 
and there is a general consensus that such an exemption should be 
placed in this statute. 

Exception No.8 is directed specifically to insuring the security of 
our financial institutions by making available only to tbe Government 
agencies responsible for the regulation or supervision of such institu-
tions the examination, operating, or conditlOn reports prepared by, 
on behalf of, or for the use of such n,gencies. 

Amendment No. 17. This amendment is purely grammatical. 
Amendment No. 18. The provision for enjoining an agency from 

further withholding is placed in the statute to make clear that the 
district courts shall have this power. 

Amendment No. 19. This is another addition which hns been made 
to avoid any possible misunderstanding as to the courts' powers. 

Further, this change would give precedence to actions for with 
holding. Without this, the remedy might he of little practical value. 

Amendment No. 20. It was pointed out in the comments of the 
agencies that there might be considerable disllcivnntage of disclosure 
of preliminary votes by agency members. The commit,tee a~rees 
that this subsection should apply only to final votes. 

Amendment No. 21. This remedies a discrepancy caused by use of 
the term "private party" in this act without bein~ otherwise defined. 

The l-year period before this act goes into effect is to allow ample 
time for the agencies to conform their practices to tbe requirements of 
this act. 

http:grent.ly
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PURPOSE m' BILL 

In int,rodueillg the prcsent bill, S. 1666, Senator Long quoted the 
words oC l'IlIdison, who was chairman oC the committee which drafted 
the first amendment: 

Knowledge will CorC\'er govern ignornnce, and a people 
who mean to he their OWIl governors, must arm themselves 
with the power knowledge gives. A popular government 
without popular inCormation or the means oC acquiring it, is 
but a prologue to a farce or a trngedy or perhaps both. 

At no time in our history has this been truer than it is today, when 
the very vastness oC our Government and its myriad oC agencies makes 
it so difficult for the clectornte to obtain that "popular inCormation" 
oC which Madison spoke. Only when one Curther considers that 
hundreds of departments, branches, and agencies are not directly 
responsible to the people, does one begin to understl1.nd the great 
importance oC having an information policy oC Cull disclosure. 

Although the theorv oC an inCormed electorate is so vital to the 
proper overntion oC a <Jemocrncy, there is nowhere in our present law 
a statute which affirmatively provides Cor It policy oC disclosure. 
Many witnesses on S. 1666 testified that the present public inCorma-
tion section oC the Administrntive Procedure Act has been used more 
as an excuse for withholding than as a disclosure statute. 

Section 3 of the Administrntive Procedure Act, that section which 
S. 1666 would amend, is full of loopholes which allow agencies to 
deny legitimate inCormation to the public. It has been shown in-
numerable times that withheld information is oCten withheld only 
to cover up embarrassing mistakes or irregularities and justified 
by such phrases in section 3 oC the Administrative Procedure Act 
as-"requiring secrecy in the public interest," "required for good 
cause to be held confidential," and "properly and directly concerned." 

It is the purpose of the present bill (S. 1666) to eliminate such 
phrases, to establish a general philosophy of full agency disclosure 
unless inCormation is exempted under clearly delineated statutory 
language and to provide a court procedure by which citizens and the 
press may obtain information wrongfully withheld. It is important 
and necessary that the present void be filled. It is essential that 
agency personnel, and the courts as well, be given definitive guide-
lines in setting information policies. Standards such as "for good 
cause" are certainly not sufficient. 

At the same time that a broad philosophy of "freedom of informa-
tion" is enacted into law, it is necessary to protect certain equally 
important rights of privacy with respect to certain information in 
Government files, such as medical and personnel records. It is also 
necessary for the very operntion of our Government to allow it to 
keep confidential certain materinl, such as the investigatory files of 
the Federal Bureau of Investigation. 

It is not an easy task to balance the opposing interests, but it is 
not an impossible one either. It is not necessary to conclude that 
to protect one of the interests, the other must, of necessity, eit,her 
be abrogated or substantially subordinated. Success lies in providing 
a workable formula which encompasses, balances, and protect~ aU 
interests, yet places emphasis on the fullest responsible disclosure. 
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HISTORY OF LEGISLATION 

After it became apparent that section 3 of the Administrative 
Procedure Act was being used as an excuse for secrecy, proposals 
lor change began. 

The first of these proposals arose out of recommendations by the 
Hoover Commission Task Force, S. 2504, 84th Congress, introduced 
by Senator Wiley and S. 2541, 84 th Congress, by Senator McCarthy. 
These were quickly followed bv the Henning's bill, S. 2148, 85th, 
and by S. 4094, 85th, introduced by Senators Ervin and Butler, which 
WIlS incorporated as a part of the proposed Code of Federal Adminis-
trlltive Procedure. 

S. 4094 was reintroduced by Senator Hennings in the 86th Congress 
as S. 186. This was followed in the second session by a sliKhtly 
revised version of the same bill, numbered S. 2780. Senators Ervin 
nnd Butler reintroduced S. 4094 which was now designated S. 1070, 
86th Congress. . 

During the past Congress, Senator Carroll introduced S. 1567, co-
sponsored by Senators Hart, Long, and Proxmire. Also introduced 
were the Ervin bill,S. 1887, its companion bill in the House, H.R. 
9926, S. 1907 by Senator Proxmire, and S. 3410 introduced by Senators 
Dirksen and Carroll.' . . " 

Although hearings'were held on the Henning's bills, and consider.; 
able interest was aroused by all of the bills, no legislation resulted. :, 

• , . • ~ i 

INADEQUACY' OF PRESENT LAW', 

The present section 3 of the Administrative Procedure Act, which 
would be replaced by S. 1666, is so, brief that,jt can be profitably 
placed at this point in the report: ' , .' ,,: ,: 

: t ~' : .. • . • '. ; 

PUBLIC INFORMATION 

SEC. 3. Except to the extent that there is involved (1) 
any function of the United States requiring secrecy in the 
public interest or (2) any matter relating solely to the internal 
management of an agency-

(a) RULES. Every aO'ency shall separately state and cur-
rently publish in the ?ederal Register (1) descriptions of its 
central and field organization including delegations by the 
agency of final authority and the established places at which, 
and methods whereby, the public may secure information 
or make submittals or requests; (2) statements of the general 
course and method by which its funct,ions are channeled 
and determined, including the nature and requirements of 
all formal or informal procedures available as well as forms 
and instructions as to the scope and contents of all papers, 
reports, or- examinations; and (3) substantive rules adopted 
as authorized by law and statements of general policy or 
interpretations formulated and adopted by the agency for 
the guidance of the public; but not rules addressed to and 
served upon named persons in accordance with law. No 
person shall in noy manner be required to resort to organit-
zation or procedure not 80 published. 
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(b) OPINIONS AND ORDERs.-Every agency shall publish 
or, in accordance with published rule. make available to 
public inspection all final opinions or orders in the adjudica-
tion of cases (except those required for good cause to be held 
confidential and not cited as precedents) and all rules. 

(c) PUDIJIC RECoRDs.-8ave as otherwise required by 
Rtntute, matters of official record shall in accordance with 
published rule be made available to persons properly and 
directly concerned except information held confidentIal for 
good cause found. 

In retrospect, the serious deficiencies in this section are glaringly 
obvious. They fall into four categories: 

(1) There is excepted from th.e operation of the whole section 
Hany function of the United States requiring secrecy in the public 
interest * * *." There is no attempt in th.e bill or its legislative 
history to delimit "in the public interest," and there is no authority 
granted for an,. review of interpretations of this phrase by Federal 
officials who WIsh to withhold information. 

(2) Although subsection (b) requires the agency to make available 
to public inspection "all final opimons or orders in the adjudication of 
cases," it negates this command by adding the following limitation: 
,,* * * except those required for good cause to be held confiden-
tial * * *." 

(3) As to public records generally, subsection (c) requires their 
availability lito persons properly and directly concerned except 
information held confidential for good cause found." This is a 
double-barreled loophole because not only is there the va~e phrase 
ufor good cause found," there is also a further excuse for WIthholding 
if persons are not "properly and directly concerned." 

(4) There is no remedy m case of wrongful withholding of informa-
tion from citizens by Government officials. 

PRESENT SECTION 3 OF ADMINISTRATIVE PROCEDURE ACT IS WITH-
HOLDING STATUTE, NOT DISCLOSURE STATUTE 

It is the conclusion of the committee that the present section 3 of 
the Administrative Procedure Act is of little or no value to the public 
in gaining access to records of the Federal Government. Precisely 
.the opposite has been true: it is cited as statutory authority for the 
withholding of virtually any piece of information that an official or 
an agency does not wish disclosed. 

Under the present section 3, any Government official can under 
color of law withhold almost anything from any citizen under the 
vague standards--or, more precisely, lack of standards-in section 
3. It would require almost no ingenuity for any official to think up 
a reason why a piece of information should not be withheld (1) as a 
matter of IIpubhc interest," (2) "for good cause found," or (3) that 
the person making the request is not Hproperlyand directly concerned." 
And, even if his reason had not a scmtilla of validity, there isabso-
lutely nothing that a citizen seeking information can do because there 
is no remedy availa.ble 

"



WHAT S. 1666 WOULD DO 

S. 1666 would emphnsize thl1t section 3 of the Administrative Pro-
cedure Act is not a withholding statute but a disclosure statute by the 
following major changes: 

(1) It scts up worknblc standards for what records should and should 
not be open to public inspection. In particular, it avoids the use 
of such vl1gue phrases as "good cause found" and replaces them with 
specific and limited types of informl1tion that may be withheld. 
It I1lso provides 0. different set of standards in the three different 
subsections that deal with different types of information. 

(2) It eliminntes the test of who shall have the right to different 
information. For the great majority of different records, the public 
as R. whole has a right to know what its Government is doing. There 
is, of course, a certain right to privacy and a need for confidentiality 
in some aspects of Government operations nnd these are protected 
as specifically as possible; but outsIde these limited areas, all citizens 
have a right to know. 

(3) The revised- section 3 gives to any aggrieved citizen a remedy 
in court. 

AGENCY COMMENTS TO S. 1666 

The Government agencies in their comments, both oral and written, 
which are on file with the committee, pointed to a number of types of 
Government files which were not exempted from disclosure but which, 
t.hey believe, should be exempted and which are covered by the amend-
ments proposed herein. A fairly detailed description of the bill, as 
amended, follows: 

DESCRIPTION OF SUBSECTION (a) 

Subsection (a) deals entirely with publication of material in the 
Federal Register. This subse~tion has fewer changes from the exist-
ing law than any other; primarily because there have been few com-
plaints about omission from the Federal Register of necessary official 
materiaL In fact, what complaints there have been have been more 
on the side of too much publication rather than too little. 

There are, however, Borne changes. The vague and objectionable 
8,tandard of "public interest" has been replaced by "national security," 
so that, under the revised subsection, the requirement for publication 
would have only two exceptions: 

(1) any function of the United States requiring secrecy 
for the protection of the national security, or (2) any matter 
relating solely to the internal management of an 
agency * * *. 

There are a number of minor changes which attempt to make it 
more clear that the purpose of inclusion of material in the Federal 
Register is to guide the public in determiui,lg where and by whom 
decisions are made, as well as where they may secure information 
and make submittals and requests. 

There is also a provision, suggested by a number of agencies for 
incorporation of other publications by reference in the Feder~Reg­
ister. This may be helpful in reducing the bulky present size of the 
Register. 
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The new sanct.ion imposed for failure to publish the matters enumer-
ated in sect.ion 3(a) was added for several reasons. The old sanction 
was inndefluate and unclear. The new sanction explicitly states that 
those matters required to be published and not so published shall be 
of no force or effect and cannot change or affect in any way a person's 
rights. This gives added incentive to the agencies to publish the 
required material. . 

The following technical changes were also made with regard to 
subsection 3(a). . 

The phrase u. ·•but not rules addressed to and served upon 
named persons in accordance with law • • ." was stricken because 
section 3(a) as amended only requires the publication of rules of 
generfll applicability. 

"Rules of procedure" was added to remove an uncertainty. HDe_ 
scriptions of forms available" was added to eliminate the need of 
publishing lengthy forms. 

The new subsection 3(a)(2)(D) is an obvious change, added for the 
sake of completeness and clarity. . 

DESCRIPTION OF SUBSECTION (b) 

Subsection (b) of S. 1666 [as subsec.(b) of sec. 3 of the Adminis-
trative Procedure Act] deals with agency opinions, orders, and rules. 
This Administrative Procedure Act subsection is replaced by a de-
tailed subsection, specifying what orders, opinions, and rules must be 
made available. 
. There are three categories of exceptions. The first two are similar 
to those in subsection (a), and relate to matter which (1) is specifically 
required by Executive order to be kept secret for the protection of the 
national defense or foreign policy; or (2) relates solely. to the internal 
personnel rules and practices of any agency. It will be noted that 
these exemptions are similar to those in subsection (a), but more 
tightly drawn. . 

Exception No.3 relates to matter which "is specifically exempted 
from disclosure by statute." This exception bas been added to insure 
that S. 1666 is not interpreted to override specific statutory exemptions. 

·With the above three exceptions, agencies must make available for 
public inspection and copying all final opinions (including concurring 
and dissenting opinions) ; all orders made in the adjudication of cases; 
and those rules, statements of policy, and interpretations which have 
been adopted by the ag'Cncy, which affect the public, and which are 
not required to be vubhshed in the Federal Register. 

There is a proviSIOn for the deletion of certain details in orders and 
opinions to prevent U a clearly unwarranted invasion of personal 
priva.cy." The authority to delete identifying details after written 
justification is necessary in order to be able to balance the public's 
right to know with the private citizen's right to be secure in his personal 
affairs which have no bearing or effect on the general public. For 
example, it may be pertinent to know that unsensonably harsh weather 
has caused an increase in public relief costs; but it is not necessary that 
the identity of any person so affected be made public.  
. Requiring the agencies to keep a current mdex of their orders,  
opinions, etc., is necessary to afford the private citizen the e~ntial  
'information to enable him to deal effectively and knowledgeably  
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wit h the F('cleral alrencies. This change will prevent a citi7.en from 
losing It cont,roversy with an agency because of some obscure and 
hidden order or opinion, which the agency knows about., but which 
hfl,."l been unavailable to the citizen simply because he had no way in 
which to discO\-er it. However, considerations of time and expense 
l'allse this indexing requirement to be made prospective in application 
only. 

Subs('ction (h) contains its own sanction that orders, opinions, 
rules, etc., which are not properly indexed and made available to t,!l!" 
public may not, be relied upon or cited [k'1 precedent by an agency. 

There are also a number of technical changes in section 3 (b) : 
The phrase 1/. * * and copying • * *" WitS added because it is 

frequently of little use to be able to inspect orders, rules, or the like 
unless one is ahle to copy them for future reference. Hence the right 
to copy these matters is supplemental to the right to inspect and makes 
the In.tter right meaningful. 

The n.ddition of "* * * concurring and dissenting opinion"; * * *" 
is addod to insure that, if one or more agency members dissent or 
concur, the public IlS well as the parties should have access to these 
views and ideas. , 

The enumeration of orders, rules, etc., defines what materials are 
subject to section 3(b)'s requirements. The "unless" clause was 
added to provide the agencies with an alternative means of making 
these materials available through publication. ' 

DESCRIPTION OF SUBSECTION (c) 

Subsection (c) deals with "agency records" and would have almost 
the reverse result of present subsection (c) which deals with "public 
records." Whereas the present subsection 3(c) of the Administrative 
Procedure Act has been construed to authorize widespread with-
holding of information, subsection 3(c) of S. 1666 requires its dis-
closure except in certain enumerated categories. The first three of 
these exceptions are the same as those in subsection (b). 

The fourt.h exception is for "trade secrets and other information 
obtained from the public and customarily privileged or confidential". 
This exception is necessary to protect the confidentiality of informa-
tion which is obtained by the Government through questionnaires or 
other inquiries, but which would customarily not be released to the 
public by the person from whom it was obtained. This would include 
business sales statistics, inventories, customer lists and manufacturing 
processes. It would also include information customarily subject to 
the doctor-patient, lawyer-client, and other such privileges. To the 
extent that the information is not covered by this or the other excep-
tions, it would be available to public inspection, subject to the pay-
ment of lawfully prescribed fees to cover the expense of making the 
information available, such as bringing it from storage warehouses. 

Exception No.5 would exempt "intrangency or interagency memo-
randa or letters dealing solely with matters of law or policy." This 
exemption was made upon the strong; urginO' of virtually every Go\'­
ernment agency. It is their contentIon, and one that the committee 
believes has merit, that there are certain governmeptal processes 
relating to legal and policy matters which canno.t. b.e carrjJd out 
efficiently if they must be carried out Hin a goldfish bowl." Go vern-
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ment officials would be most hesitant to give their frank und con-
sci('ntious opinion on legal and policy matters to their superiors and 
coworkers if they knew that, at I1ny future dute, their opinions of the 
moment would be spread on the public record. The committee is of 
the opinion thl1t the Government cannot operate effectively or 
honestly under such circumstances. Exception No. 5 has been 
included to cover this situation, and it will be noted that there is no 
exemption for ml1tters of 11 factual nature. 

Exception No.6 contuins an exemption for "personnel files, mediclli 
files, and similar matter, the disclosure of which would constitute Il 
c1eurly unwarranted invasion of persollal privacy." As with "trude 
secrets," before the receipt of agency comments und before the hear-
ings, there was a belief that. there was specific statutory ("!llthority in 
most cases to cover such things as personnel files, medical u.~~, etc. 
However, it was discovered that such agencies as the Vett:~nll.;' 
Administration, Depl1rtment of Health, Education, und Welfare, 
Selective Service, etc., hl1d great quantities of files, t.he confidentiality 
of which was maintained by rule but without statutory authority. 
There is a geneml consensus thl1t these "personnel files" should not 
be opened to the public, and the committee again decided upon 11 general 
exemption rather than 11 number of specific statutory authorizations 
for various agencies. It is believed that the scope of the exemption 
will be held within bounds by the use of the limitation of "a clearly 
unwarranted invasion of personl11 privacy." 

Exception No.7 is an exemption for "investigatory files until they 
are used in or affect an action or proceeding or a private party's 
effective participation therein." It was believed that most agencies 
had statutory authorization for withholding investigatory files. 
However, this proved to be incorrect, and even such agencies as the 
FBI did not possess such authority. The exemption covers inves-
tigatory files in general, but is limited in time of application. 

Exception 8 is directed specificl1lly to insuring the security of our 
financial institutions by making available only to the Government 
agencies responsible for the re~ulation or supervision of such institu-
tions the examination, operatmg, or condition reports prepared by, 
on behalf of, or for the use of such agencies. 

Subsection (c) contains a specific court remedy for any alleged 
wrongful withholding of agency records by agency personneL The 
aggrieved person can bring an action in the district court where he 
resides, has his place of business, or in which the agency is situated. 
If the court finds that the information was wrongfully withheld, the 
court may require the agency to pay the cost and reasonable attorney's 
fees of the complainant. This power of the court to assess costs and 
reasonable attorney's fees is provided so that a private citizen or the 
press will be less prone to hesitate to use the remedy provided in 
section 3(c) because of financial inability or risk. 

That the :{>roceeding must be de novo is essential in order that the 
ultimate deCIsion as to the propriety of the agency's action is made by 
the court and prevent it from becoming meaningless judicial sanction-
ing of agency discretion. 

Placing the burden of proof upon the agency and req uhing it to 
sustain its action by a pre:{>onderance of the evidence puts th~ task 
of justifying· and withholdmg on th~ only party able to explilin it. 
The private party can hardly be asked to pro,,"e that an agency has 



improperly withheld public information, when he will not know the 
rensons for it. 

Tho court is authorized to give actions under this subsection prec-
edence on the docket over other causes. Complaints of wrongful 
withholding shall be heard "at the earliest practicable date and 
expedited in every way." 

DESCRIPTION OF SUBSECTION (d) 

This subsection provides that a recOlJ be kept of all final votes by 
agency members in every agency proceedh:t and that this record of 
votes be availahle to the public. 

Agency practice in this area varies. This change makes the 
publication of final votes of agency members a uniform practice and 
provides the public with a very important part of the agency's de-
cisional process. 

The only exemptions are to "protect the national defense or foreign 
policy" of the United States. f 

DESCRIPTION OF SUBSECTION (e) 

The purpose of this subsection is to make it clear beyond doubt that 
all materials of the Government are to be made available to the public 
by publication or otherwise unless explicitly allowed to be kept secret 
bye-ue of the exceptions in section 3. Further, it is made clear that, 
because this section only refers to the public's right to know, it cannot, 
therefore, be backhandedly construed as authorizing the withholding 
of information from the Congress, the collective representative of the 
public. 

CONCLUSION 

'rhe committee feels that this bill, as amended, would establish a 
much-needed policy of disclosure, while balancing the necessary 
interests of confidentiality. 

A ~overnment by secrecy benefits no one. 
It lOjures the people it seeks to serve; it injures its own integrity 

and operation. 
It breeds mistrust, dampens the fervor of its citizens, and mocks 

their loyalty. 
For these reasons, the committee reports the bill with the recom-

mendation that it be adopted, as amended. 

CHANGES IN EXISTI:1'G LAW 

In compliance with subsection (4) of rule XXIX of the Standing 
Rules of the Senate, changes in existing law (60 Stat. 237) made by 
the bill, as reported, are shown as follows (existing law proposed to 
be omitted is enclosed in black brackets, new matter is printed in 
italics, existing law in which no change is proposed is shown in roman): 

PUBLIC INFORMATION 

SEC. 3. [Except to the extent there is involved (1) any function 
of the United States requiring secrecy in the public interest orJ(2) 
any matterrelating.solely to the internal management of an agency-] 



101  

(n) [RtTLES,-] PURLlCATlON TN T[[E FEDERAL REGTSTER,-[iJ!. 

cept to the extent t/Utt there is involved (1) any Junction oj the United 
Stain; requiriny secrecy for t/be protection oj the national security or (2) 
an?1 malter rell1,ting solf!ly to the internal management of an afJency, 
every aj:rcnc:y shall separately state and currently publish in the 
Federal Heg-ister for the g1ddance of tPe public [(1)] (A) descriptions 
of its cenil'lll fl,nd fi('ld organizlttion [including delegations by the 
agency of finlll authority] and the established places at which, the 
officers from 1/)1 om, and lli~thods whereby, the public may secure 
information, [or] make subh~itttlis or requests or obtain deci~ions; 
[(2)] (B) statements of the gen,'-:-nl course and method by which its 
functions are channeled and dete~';nined, including the nature and 
requirements of nIl formal and inform~.l procedures a\,-ailable [as well 
as], rules of procedure, descriptio1}s of fo~ms available or the places at 
which forms may be obtained, and instructIOns as to the scope and con-
tents of all papers, reports. or examinations; [and (3)] (0) substantive 
rules of fleneral applica,bility adopted as authorized by law and state-
ments' of general policy or interpretations oj general applicability 
formulated and adopted by the agency [for the guidance of the public, 
but not rules addressed to and served upon named persons in accord-
ance with law.] and (D) every amendment, revision, or repeal of the 
JorefJoing. Except to th~ extent that he has actual notice oj the term" 
thereof, no person shall m any manner b~ required to resort to, or be 
bound or adversely affected by any [orgamzation or procedure] matter 
required to be published in the Federal Register and not [so] published 
therein or in a publication incorporated by reJerence in the Federal 
Register, 

(b) AGE'vCY OPINIONS [AND], ORDERS, AND RULEs.-Excevt to 
the extent that matter (1) is specifically required by Executive order to be 
kept secret for the protection oj the national deJense ojJoreign policy; (2) 
relates solely to the internal personnel rules and practices oj any agency; 
or (3) is specifically exempted Jrom disclosure by statute, every agency 
shall, [publish or] in accordance with published rules, make available 
[to] Jor public inspection and copying all final opinions [or] (in· 
eluding concurring and dissenting opinions) and all orders made in 
the adjudication of cases, [(except those required for good cause to be 
held confidential and not cit.ed as precedents)] and [all] those rules, 
statements oj policy, and interpretations which have been adopted by the 
agency, affect the public and are not required to be vublished in the 
Federal Register, unless such opinions, orders, rules, statements, and 
interpretations are promptly published and copies offered jor sale. To 
the extent required to prevent a clearly unwarranted invasion oj personal 
privacy, an agency may delete identifying details when it makes available 
or publishes an opinion or order; and to the extent required to protect the 
public interest, an agency may delete identifying details when it makes 
available or publishes a rule, statement of PGlicy, or interpretation; 
however, in any case the justification jor the deletion must be fully ex
plained in writing. Every agency also shall maintain and make available 
jor public inspection and copying a current index prOlriding identifying 
injormationjor {Iue public as to eachfinal order, opinion, rule, statement 
oj policy, and interpretation oj general applicability. No final order or 

. opinion 	may be cited as precedent, and no opinion, rule, state~ent oj 
policy, or interpretation which is issued, adovted or p1'omulgatid alter 
tlue effective date oj this Act may be relud upon, 'USed, or cited as precei1ent 



bi! any a,w'.Ticy against any priva,te varty unle8s it has been indexed and 
/ifhrr made a,vwila,ble or TJ11blished as prom,lied in this subsection or unle.c;,,/ 
lwior to the commencement oj the l)rOceeding all private parties shall hat:e 
actual notice oj the terms thereoj. 

(c) [PumJIC] AGENCY RECORDs.-[Save HS otherwise required by 
stntllte, matters of offieial reco-d] Every a.gency shall, in accordance 
with puhlisiH'd rnle8 stating thl' time, place, and procedure to be jol­
lowed, [be mnde] make aU its re,~ords promptly availahle tl) allY person 
[to persons properly and directly concerned except information held 
confidential for good cause fOUlJd.] except those particular records or 
part.<; thereof which are (1) specij1:cally reguired by ExecufilJe orrler to be 
kept .~ecret for the protection oj the national dejense or foreign policy; (2) 
relates solely to the internal personnel rules and practices oj any agency; 
(8) specifically exempted jrom disclosure by statute; (4) trade secret.'S and 
other injormation obtained jrom the public and customarily pri'U'ilegerl or 
conftlential; (5) intra-agency or interagency memorand1J,m8 or letters 
dealing solely with matter8 oj law or policy; (6) personnel jiles, medical 
filfs, and simil4r matter the disclosure oj which would constitvte a clearl?1 
11,n'U)arranted inmsion oj personal privacy; (7) investigatory files until 
they are 'USed in or afJect an action or proceeding or a primte party's 
effective participation therein; and (8) contained in or related to exam­
ination, operating, or condition reports prepared by, on behalf oj, or jor 
the use oj any agency responsible jor the regulation or supen-ision oj 
financial institutions. Upon complaint, the district court of the United 
Stat.es in th.e district in wh1ch the complainant resides, or has Ms principal 
place oj bw;iness, or in which the agency is situated shall have jurisdiction 
to enjoin the agency jrom jurther withholding, and to order the produ,ction 
oj any agency records or injormation improperly withheld jrom the 
compla,inant by the agency and to assess against the agency the cost and 
reasonable attorneys' jees oj the complainant. In such cases the c01trt 
shaY determine the matter de novo and the burden shall be l1pon the 
agency to sustain ils action by a preponderance oj the evidence. In the 
event oj noncompliance 'UJith the court's order, the district court may 
punish the responsible officers jor contempt. Except as to those caw'Jes 
which the court deems oj greater importance, proceedings before the 
district court as authorized by this subsection shall take precedence on 
the docket over all other ca'USes and shall be assigned jor hearing and 
trial at the earliest practicable date and expedited in every way. 

(d) AGENCY PROCEEDING8.-Every agenC1J having morf' than olle 
member shall keep a record oj the final votes oj each member in every 
agency proceeding and except to the extent required to protect the national 
dejense or joreign policy such record shaY be availablejor p1lblic inspecti.on. 

(e) LIMITATION OF EXEMPTION.-Nothing in this section authorizes 
'UJithholdillg oj injormation or limiting the availability of records to the 
public except as specifically stated i1! this section, nor shall this section 
be authority to 'UJithhold injormation jrom Oongress. 

(f) As 'USed in this section HPrivate party" means any party other than 
an agency. 

(0) EFFECTIVE DATE.-This amendment shall become effective one 
year following the date oj the enactment oj this Act. 
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S. 1666 Considered and Passed Senate, July 28, 1964, 110 Congo Rec. 17086 

AM:mNDHENT OF ADMINISTRATIVE PROCEDUBE ACT 

Mr. MANSFIELD. Mr. President, with the concurrence of the distinguished 
minority leader, the Senator from Illinois [Mr. Dm.:KSEN], and the distinguished 
Senator from Missouri [Mr. LONG], I 'ask unaimous consent that the Senate pro-
ceed to the consideration of Calendar No. 1153, Senate bill 1666. 

The ACTING PRESIDENT pro tempore. The bill will be stated by title. 
The LEGISLATIVE CLERK. A b111 (S. 1666) to amend section 3 of the Administra-

tive Procedure Act, chapter 324, of the act of June 11, 1946 (60 Stat. 238). to 
clarify and protect the right of the public to information, and for other purposes. 

The ACTING PRESIDENT pro tempore. h there objection to the present con-
sideration of the bill? 

There being no objection, the Senate proceeded to consider the bill, which 
had been reported from the Committee on the Judiciary, with amendments, on 
page 1, line 7, after the word "secrecy", to strike out "in the public interest" and 
insert "for the protection of national security"; on page 2, line 3, after the word 
"Register", to insert "for the guidance of the public"; in line 4, after the word 
"organization", to strike out "including delegations by the agency of auth'Ority"; 
in line 6, after the word "which", to insert "the officers from whom,"; in line 7, 
after the word "secure", t'O strike out "information or" and insert ''information''; 
in line 8, after the word "or", to strike out "requests;" and insert "requests, or 
obtain decisions;"; in line 12 after the word "forms", to strike out "available" 
and insert "avallable or the places at which forms may be obtained"; in line 15, 
after the word "rules", to insert' "of general applicability"; in line 17, after the 
word "interpretations", to insert "of general applicability"; in line 18, after the 
word "agency", to strike out "for the guidance of the public" ; in line 20, after the 
word "going", to strike out "No" and insert "Except to the extent that he has 
actual notice of the terms thereof, no"; at the beginning of line 23, to strike out 
"organization, procedure, or other rule, statement, or interpretation thereof" and 
insert "matter"; in line 25, after the word "not", to strike out "so published" and 
insert "published therein or in a publication incorporated. by reference in the 
Federal Register."; on page 3, line 4, after the word "matter", to strike out 
"(1) is specifically exempted from disclosure by statute, or (2) involves any 
function of the United States requiring secrecy to protect the national defense 
and is speCifically exempted from disclosure by Executive order or (3) relates 
solely to the internal employment rnles and practices of any agency." and 
insert "(1) is specifically required by Executive order to be kept secret for 
tbe protection of the national defense or foreign policy; (2) relates solely 
to the internal personnel rules and practices of any agency; or (3) is specifically 
exempted from disclosure by statute,"; in line 17, after the word "and", 
where it' appears the first time, to insert "all"; in the same line, after the 
word "of", to strike out "cases" and insert "cases,"; at the beginning of 
line 18. to strike out 'all" and insert "those"; in the same line, after 
the word "interpretations", to insert "which have been"; in line 19, after the 
word "agency", to strike out "and affecting" and insert "affect"; at the beginning 
of line 20, to strike out "public," and insert "public 'and are not ,required to be 
published in the Federal Register,"; in line 23, after the word "to", where it ap-
pears. the second time, to strike out "protect the public interest" and insert 
"prevent a clearly unwarranted invasion of personal privacy,"; on page 4, line 1, 
after the word "publishes", to strike out "an opinion, order, rule, statement, or 
interpretation;" and insert "an opinion or order; and to the extent required to 
protect the public interest, an agency may delete identifying details when it 
makes availR;ble or publishes a rnle. statement of policy, or interpretation;"; 
at the beginmng of line 6, to strike out "such cases" and insert "any case" . in line 
9, after the word "providing", to strike 'Out "adequate" and insert "identifying"; 
in line 11, after the word "and", to strike out "interpretation." and insert "inter-
pretation of general applicability."; in line 12, after the amendment just above 



stated to strike "No final order, opinion, rule, statement of poldy, or interpreta-
tion" ~nd insert "No final order or opi.nion may be dte~ as. pr~cedent, and no 
opinion, rule, statement of policy, or mterp:etati?,n ~hl~h IS Issued, adopted, 
or promulgated after the effective date of t:bl~ Act ; ~n hne 19, after. the word 
"this", to strike out "subsection." and insert •su~sectlOn or unless prlor ~o the 
commencement Qf the proceeding all private partIes shall have actual notIce of 
the tenns thereof."; in line 24, after the word "make", to insert "all" ; on page 5, 
line 1 after the word "able", to insert "to any person"; in line 2, after the word 
"are'" to strike out "(1) specifically exempt from disclosure by statute; (2) 
/lPeciiieally required by Executive order to be kept secret for the protection of the 
natitonal defense' and (8) the internal memorandums of the members and em-
ployees of an age~cy relating to the consideration and disposition of adjudica-
tory and rulemaking matters."; after line 7, to insert: "( 1) specifically required 
by Executive Qrder to be kept secret for t}le protection of the national def~nse 
or foreign policy; (2) relates solely to the mternal personnel rules and practIcl'F! 
of any agency; (3) specifically exempted from disclosure by statute; (4) trade 
secrets and other information obtained from the public and customarily privileged 
or confidential; (5) intra-agency or interagency memorandums Qr letters deal-
ing solely with matters Qf law or policy; (6) personnel files, medical files, and 
similar matter the disclosure of which would constitute a clearly unwarranted 
invasion of personal privacy; and (7) investigatory files until they are used 
in or affect an action or proceeding or a private party's effective participation 
therein; and (8) contained in or related to examination, operating, Qr condition 
reports prepared by, on behalf of, or for the use of any agency responsible for 
the regulation Qr supervision of financial institutions." 

In line 23, after the amendment just above stated, to strike out "The" and 
insert "Uwn complaint, the"; on page 6, line 3, after the word "jurisdiction", to 
strike out "upon complaint" and insert "to enjoin the agency from furth!'r 
withholding, and"; in line 10, after the word "evidence.", to insert "In the event 
of noncompliance with the court's order. the district court may punish the 
responsible officers for contempt. Except as to those causes which the court 
de('ms of greater importance, proceedings before the district court as authorized 
by this subsection shall take precedence on the docket over all other causes and 
Rha11 be aSRigned for hearing and trial at the earlieRt practicable date and 
expedited in everY way."; in line 19, after the word "thl''', to striKe out "in-
dividual" and ins('rt "final"; at the beginning of line 22, to insert "or foreign 
Wlicy,"; on page 7, line 5, after the word "from", to strike out "Congress." and 
inf;('rt "Congress."; after line 5, to insert: 

"(f) PRIVATE PARTY.-As nsed in this section, "private party" means any 
party oth('r than an agency." 

And, after line 7, to insert: 
"(g) EFFFA"mVE DATE.-This amendment shall become effective one year 

following the date of the enactment of this Act." 
So as to make the bill read: 
"Be it enactc!l by the Senate and House of Representatives of the United 

States of America in Oongre88 assembled, That section 8 of chapter 324 of the 
Act of June 11, 1946 (00 Stat. 238), is amendl'd to read as follows: 

"SEC. 3. (a) PUBLICATION IN THE FEDERAL REGISTER.-Except to the extent 
that there is involved (1) any function of the United States requiring 
s('crecy for thl' protection of national security or (2) any matter relating solely 
to thl' intl'rnal management of an agency, every agency shall separately state 
and currl'ntly publish in the Fl'deral Register for the guidancl' of the public 
(A) d(,flcriptions of its central and fi('ld Qrganization and the I'stablished places 
at which, th(' officers from whom, and methods whl'reby, the public may securE' 
information. make submittals or reqUl'stR. or obtain decisions; (B) statl'ments 
of the general courfle and method by which its functions are rhanneled and 
det('rmin('d, including the nature and requirementF! of all formal or informal 
nroc('dures available, rul('s of procedure, dcscriptiom; of forms availabll' or 
the places at which forms may be obtained. and instructions as to the scope and 
contents of all papers, reports, or I'xaminatiom;: (C) f!ubstantive rules of 
!?eneral apDlicability adopl'd as authorized by law and statements of ~eneral 
policy or interpretations of general applicability fonnlllated and adoptl'd by 
the agency and (D) every amendment, rl'viflion, or repeal of the fore~oing. 
F.xl'ep.t to the extent that he has actual notice of the terms thereof, no person 
::;hall In any mannl'r hi' required to resort to. or be bound or adVersely affl'cted 



105 


hy any matter required to be published ill the Federal Register and not published 
therein or in a publication incorporated by reference in the Federal Register. 

U(b) AOENCY OPINIONS, OIIDERS, AND RULE.-Bxcept to the extent that matter 
(1) is specifically required by l!Jxecutive order to be kept secret for the, protec-
tion of the national defense or foreign policy; (2) relates solely to the mternal 
personnel rules and practices of any agency; or (3) is specifically exempted 
from disclosure by statute, every agency shall, in accordance with published 
rules make available for public inspection and copying all final opinions (ill-
cludi~g concurring and dissenting opinions) and all orders made in the adjudi-
cation of cases, and those rules, statements of policy, and interpretations which 
have been adopted by the agency, affect the puhlic and are not required to be 
published in the ICederal Register, unless such opinions, orders, rules, statements, 
and interpretations are promptly published and copies offered for sale. To the 
extent required to prevent a clearly unwarranted invasion of personal privacy, 
an agency may delete identifying details when it makes available or publishes 
an opinion or order; and to the extent required to protect the public interest, 
an agency may delete identifying details when it makes available or publishes a 
rule, statement of pOlicy, or interpretation; however, in any case the justification 
fOr the deletion must be flllly explained in writing. Every agency also shall main-
tain and make available for public inspection and copying a current index pro-
,1ding identifying information for the public as to each final order, opinion, rule, 
statement -of policy, and interpretation of general applicability. No final order or 
opinion may be cited as precedent, and no opinion, rule, statement of pOlicy, or 
interpretation which is issued, adopted, or promulgated after the effective date 
of this Act may be relied upon, used, or cited as precedent by an agency against 
any private party unless it has been indexed and either made available or pub· 
lished as provided in this subsection or unless prior to the commencemeut of 
the proceeding all private parties shall have actual notice of the terms thereof. 

"AGENCY RECORDS.-Every agency shall, in accordance with published 
rules stating the time, place, and procedure to be followed, make all its records 
promptly available to any person except those particular records or parts thereof 
which are (1) specifically required by Executive order to be kept secret for the 
protection 01' the national defense or foreign poliCy; (2) relates solely to the in-
ternal personnel rules and practices of any agency; (3) specifically exempted 
from disclosure by statute; (4) trade secrets and other information obtained 
from the public and customarily privileged or confidential; (5) intra-agency or 
interagency memorandums or letters dealing solely with matters of law or policy; 
(6) personnel files, medical files, and similar matter the disclosure of which 
would constitute a clearly unwarranted invasion of personal privacy; and (7) 
investigatory files until they are used in or affect an action or proceeding or a 
private party's effective participation therein; and (8) contained in or related 
to examination, operating, or condition reports prepared by, on hehalf of, or for 
the use of any agency responsible for the regulation or supervision of financial 
institutions. Upon complaint, the district court of the United States in the dis-
trict 'in which the complainant resides, or has his principal place of business, or 
in which the agency is situated shall have jurisdiction to enjOin the agency 
from further withholding, and to order the production of any agency records 
or information improperly withheld from the complainant by the agency and to 
assess against the agency the cost and reasonable attorney's fees of the com-
plainant. In such cases the court shall determine the matter de novo and the 
burden shall be upon the agency to sustain its action by a preponderance of the 
evidence: In the event of noncompliance with the court's order, the district court 
may pumsh the responsible officers for contempt. Except as to those causes which 
the court deems of greater importance, proceedings before the district court as 
authorized by this subsection shall take precedence on the docket over all other 
causes and shall be aSSigned for hearing and trial at the earliest practicable
date and expedited in every way. 

"(d) AOE1'<CY PROCEEDINos.-Every agency having more than one member shall 
keep a record of the final votes of each member in every agency proceeding al1d 
except to the extent required to protect the national defense or foreign policy, 
such record shall be available for public inspection. 
. "(e) LIMITATION OF EXEMPTION.-Nothing in this section authorizes withhold-
mg 01' information or limiting the availability of records to the public except as 
speci~callY st!lted in this section, nor shall this section be authority to with-
hold mformatlOn from Oongress. 
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"(f) PRIVATE PARTY.-As used in this section, 'private party' means any party 
other than an agency. . . f I

"(g) EFFEcrriVE DATE.-This amendment shall become eil't'ctlve one year 0­

lowing the date of the enactment of this Act.". '. 
Mr. lJONG of Missouri. Mr. President, I am gratified that the Sen,ate IS toda) 

considering this important,piece of legislation, T~e hill's enactm,ent I~ long ?v.er-
due. In the words of Madison, who was the chaIrman of the committee \\hlcl! 
drafted the first amendment of our Cunstitution : . 

"Knowledge will forever govern ignorance, and a people who n:eall to be ,theIr 
own governors must arm themselves with the power lmowledge .g!,·es .. A popular 
government without popular information or the means of acqUlrmg It, IS but a 
prologue to a f1arce or a tragedy or perhaps both." . . 

At no time in our history has this been more true. than It IS .today,. when the 
vastness of our Government and its myriad of agencies makes It so difficult for 
the electorate to obtain that "popular information" of which Madison spoke. Only 
wben one further considers that the hundreds of department~, branches, and 
agencies are not directly responsible to the people, does one begIn to understand 
the great importance of having an information poI~cy of ~ull disclosurt>. 

Although the theory of an informed electorate IS so ntal to the pr?per opera-
tion of a democracy, there is nowhere in onr present law a statute whIcJ: affirma-
tively provides for a policy of diSClosure. Many witnesses on S. 1666 testlfied that 
the present public information section of the Administrative Procedure Act has 
been used more as an excuse for withholding than as a disclosure statute, 

Section g of the Administrath'e Procedure Act, that section which S. 1666 
would amend, is full of loopholes which allow agencies to deny legitimate infor-
mation to the public. It has been shown innumerable times that withheld informa-
tion is often withheld only to cover up embarrassing mistakes or irregularities. 

This coverup must be stopped, and this bill takes a forward step in that 
direction. 

A government by secrecy 'benefits no one. It injures tile people it seeks to serve; 
it damages its own integrity and operation. It breeds distrust, dampens the 
fervor of its citizens and mocks their loyalty. 

Therefore, Mr. President, J urge the Senate to pass this bill as reported by the 
Senate Judiciary Cummittee. 

Mr, DIRKSEN. Mr. President, in the hearings which we have held and in the 
many discussions the committee has had, two things have beeome crystal clear. 

The first is the Administrative Procedure Act which covers the conduct of the 
proceedings of the myriad of administrative agencies, those that are called inde-
pendent as well as those that are housed within the departments in the executi,'e 
branch, must be revised if these agencies are to cope with the ever-increasing 
workload and problems before them and the public is to be adequately informE'd 
about agency proceedings and the other actions of Government departments and 
agencies. 

The second is that there is a wide disagrecment on what reforms Rhould he 
made. It seems that it all depends on whose ox is being gored. 

The American Bar Association, the press, and the people of this country favor 
reforms which t,he Government departments and agencies seem to generally 
oppose. These departments and agencies have been invested by us in the Congrt'Ss 
with certain functions and duties in the a'dministration of programs we have 
authorized. They hand out grants or benefits or regulate segments of our economy 
or prosecute those who violate the law within their jurisdiction. And from that 
interest in the outcome there flows the result that the administrative agencieR 
want one kind of a procedure and the members of the public who come he for!' 
these agencies in some form of opposition or supplication or petition want anotht>r 
kind of procedure to be used in the presentation and decision of these mattt'rs. 

I am afraid that that means the burdcn of devising the proper procedures falls 
upOn us in the Oongress who have established the administrative system. W'e 
must contrive the best possible proc'edures taking into account all the various 
viewpoints and this we have tried and are trying to do. 

This legislation which we have before us now is of the greatest importance be-
cause fair and just administrative proceedings require, first of all, that the 
people kno~ not only what the statutory law is, bus what the administrative rult>~ 
and regulatIOns are, where to go, who to see, what is reqnired and how they must 
present their matter. They must be informed in advance about the decisions 
which ~h,e admi?istrative agencies and departments may use as precedent in 
determmmg theIr matter and whether tht'Se decisions were unanimous or di-
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vided. And, they should have the same right to the inspection of the informa-
tion which the government may use against them as they would have to in-
spect the information which some private party might use against them. In 
addition, section 3 of the Administrative Procedure Act has a broalder purpose. 
It provides the means by which the people of this country can become informed 
and thus be able to scrutinize the activities and operation of their Government. 

~lr. President, in these few words I have probably summed up the basic ele-
ments of section 3 of the Administrative Procedure Act as Congress intended it 
to be when it passed that bill just 2 years short of two decades ago. It was made 
crystal clear at that time in the report of the Judiciary Committee which said: 

"The public information requirements of section 3 are in many ways among 
the most important, far-reaching, and useful provisions of the bill. For the infor-
mation and protection of the public wherever located, these provisions require 
agencies to take the mystery out of administrative procedure by stating it. 

The introductory clause states the only general exceptions. The first, which 
excepts matters requiring secrecy in the public interest, as necessary but is not 
to be construed to dcfeat the purpose of the remaining provisions. It would in-
clude confidential operations in any agency, such as some of the investigating 
or prosecuting functions of the Secret Service or the Federal Bureau of Investiga-
tion, but no other functions or operations in those or other agencies. Closely 
related is the second exception, of matters relating solely to internal agency 
management, which may not be construed to defeat other provisions of the bill or 
permit withholding of information as to operations which remaining provisions 
of this section or of the whole bill require to be public or publicly available." 

With respect to subsection (a) the committee said: 
"The subsection forbids secrecy of rules binding or applicable to the public, or 

delegations of authority." 
Concerning the need for subsection (b) the committee said: 
"Some agencies published sets of some of their decisions, but otherwise the 

publlc is not informed as to how and where they may see decisions or consult 
precedents." 

The Judiciary Committee of the House, in a report submitted by the Iate Repre-
sentative Walter, who was active in this field up to the day of his death, said: 

"The public information provisions of section 3 are among the most useful 
provisions of the bill. The general public is entitled to know agency procedures 
and methods or to have the ready means of knowing with certainty. This section 
requires agencies to disclose their setups and procedures, to publish rules and 
interpretations intended as guides for the solution of cases, and to proceed 
in consistent accordance therewith until publicly changed." 

In describing the bill on the floor of the House of Representatives, on May 24 
of that same year, the late Francis Walter said: 

"Public information requirements of section 3 are among the most important 
and useful provisions of the bill. Excepted are matters requiring secrecy in the 
public interest-such as certain operations of the Secret Service or FBI-and 
matters relating solely to the internal management of an agency." 

And, with respect to the public records subsection he said: 
"Section 3 (c) also requires agencies to make matters of official record available 

to inspection except as by rule it may require them to be held confidential for 
legal cause." 

Now what do we have today? Refusal on top of refusal of Government agen-
cies and departments to make available to the public that information which 
affects the public. In overruling the contention of a Federal agency, a judge of 
t,he U.S. District Court said earlier this year: 

"If the report of the experts employed by the Commission is accurate, then 
the public has a right to know these facts." 

Just the other day r noted an article under a headline "Secrecy Is Criticized 
011 Federal Projects." This charge was leveled by the chairman of the Arlington 
County Board who was reported as saying: 

"It is always a secret, closed meeting when Federal projects are discussed. 
They don't make it puhlic knowledge, so that when it is all ready the President 
can present a fait accompli."

That is flne for the President. he said. "hut it certainly fouls up any planning 
we do for the area." So we have a situation where Fedf'ral Government agen-
cies keep their plans for spending the peoples money secret, at taxpayers ex-
pense ,because the local governments cannot take these Federal plans into ac-
count in their own planning. 
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Then, Mr. President, we have another type of example which I consider even 
more significant because it must affect every citizen of this country, as an individ-
ual, at one time or another. The particular example which I am going to cite 
involves something as simple as crop acreage allotments. The work is performed 
by local committees under the direction of the Department of Agriculture. A little 
over a year ago I received a complaint from one of my constituents that he felt his 
corn acreage allotment had been unfairly reduced. He had asked the local com-
mittee why and they said they had information against him. He asked what that 
information was in order that he could meet it with his own evidence but they 
denied his request. Then he brought his complaint to me. I took the matter up 
with the Department of Agriculture, asking that an investigation be made of his 
complaint that he had never been shown the evidence against him. In due course 
I received a reply which said: 

"Included in the records of this case are statements from farmers having 
knowledge of the history acreage of this farm which were obtained by the 
county committee of a confidential basis. For county committees to divulge the 
source of information received in confidence, when release of the information 
would impair the legitimate interest of persons supplying the information, would 
not in our opinion be proper and would result in less effective administration 
of programs at the local level." 

I was not satisfied with this reply. It is a basic tenent of our law that if a man 
is accused, he is entitled to know the evidence against him and to confront his 
accusers. I, therefore, requested from the Department of Agriculture "the specific 
authority relied upon by the Department in connection with its position on this 
matter." 

This time the answer came back from the head of the Department, Secretary 
Freeman. I want to read to you from that letter: 

"This is in reply to your letter of July 17, 1962, requesting advice as to specific 
authority relied upon by the Department of Agriculture in withholding from a 
producer the names of persons supplying information adverse to him in con-
nection with his participation in the feed grain program. 

"Department regulations governing the availability of information from records 
comply with the requirements of section 3 of the Administrative Procedure Act, 
5 U.S.C. 1002. Such section provides as follows: 

" 'SECTION 3. Except to the extent that there is involved (1) any fu;nction of the 
lJnited States requiring secrecy in the-public interest, or (2) any matter relating 
solely to the internal management of the agency . 

. , '(c) PUBLIO RECoRD.-Save as otherwise required by statute, matters of 
official record shall in accordance with published rnle be made available to 
persons properly and directly concerned except information held confidential 
for good cause found.' 

"536(b) [of the Department's regulation] constitutes a statement of those 
matters considered to be confidential." 

Thus, the Department of Agriculture is saying that the evidence against any 
farmer in this country can be withheld from him because it is "information 
held confidential held for good cause found." No wonder there is such interest 
in revising the Administrative Procedure Act as we have in this bill, to protect 
against such departmental and agency abuse. 

Mr. President, this bill to revise section 3 of the Administrative Procedure 
Act is one step along the way of our difficult journey through the labyrinth of 
administrative procedure. It takes some of the twists and turns and some of the 
blind alleys out of those procedures. It will permit the people of this country 
to move with greater understanding and knowledge along a less tortuous path 
in their dealings with the Government. This is an essential step unless we wish 
to perpetuate the wall which the zealous Government servants have built around 
their actions-a wall which divides the people from their Government and 
whieh should be torn down. 

Mr. MANSICIELD. Mr. President, I ask unanimous consent to have printed 
in the REOORD an excerpt from the report (No. 1219), explaining the purposes 
of the bill. 

There being no objection, the excerpt was ordered to be printed in the RECORD, 
as follows: 

"Section 3 of the Administrative Procedure Act, that section which S. 1666 
would amend, is full of loopholes which allow agencies to deny legitimate infor-
mation to the public. It bas been shown innumerable times that 'withheld in· 
formation Is often withheld only to cover up embarrasRing mistal,es or irregu-
larities and justified by such phrases in section 3 of the Administrative Pro-
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cedure Act, as-'requiring secrecy in the public interest,' 'required for good 
cause to be ·held confidential,' and 'properly and directly concerned.' 

"It is the purpose of the present bill (S. 1666) to eliminate such phrases, to 
establish a general philosophy of full agency disclosure unless information is 
exempted under clearly delineated statutory language and to provide a court 
procedure by which citiZ€ns and the press may obtain information wrongfully 
withheld. It is important and necessary that the present void be filled. It is 
essential that agency personnel, and the courts as well, be given definitive guide-
lines in setting information policies. Standards such as 'for good cause' are cer-
tainly not sufficient. 

"At the same time that a broad philosophy of 'freedom of information' is en-
acted into law, it is necessary to protect certain equally important rights of 
privacy with respect to certain information in Government files, such as med-
ical and personnel records. It is also necessary for the very operation of our 
Government to allow it to keep confidential certain material, such as the in-
vestigatory files of the Federal Bureau of Investigation. 

"It is not an easy task to balance the opposing interests, but it is not an im-
possible one either. It is not necessary to conclude that to protect one of the 
interests, the other must, of necessity, either be abrogated or substantially sub-
ordinated. Success lies in providing a workable formula which encompasses, 
halances, and protects all interests, yet places emphasis on the fullest responsible 
disclosure." 

Mr. MANSFIELD. Mr. Pres,ident, I ask unanimous consent that the committee 
amendments be considered en bloc. 

The ACTING PRESIDENT pro tempore. Without objection, .the committee amend-
ments will be considered en bloc. Without objection, the amendments are agreed to. 

The bill is open to further amendment. If there be no further amendment to 
be proposed, the question is on the engrossment and third reading of the bilL 

The bill was ordered to be engrossed for a third reading, read the third time, 
and passed. 

AMENDMENT OF SECTION 3 OF ADMINISTRATIVE PROCEDURE ACT OF 1946 

Mr. HUMPHREY. Mr. President, I ask unanimous consent that the Senate 
proceed to reconsider Senate bill 1666, and that the Senate reconsider the votes 
by which the bill was ordered to be E:'ngrossed for a third reading, and was read 
the third time, and passed.

Mr. KUCHF.L. Mr. President, reserving the right to object, has this matter 
been cleared? 

Mr. HUMPHREY. Yes, it has been cleared, I assure the Senator. 
'l'he PREsIDING OFFICER. The bill will be stated by title. 
The LEGISLATIVE CLERK. A bill (S. 1666) to amend section 3 of the Adminis-

trative Procedure Act, chapter 324, of the act of June 11, 1946 (60 Stat. 238), to 
clarify and protect the right of the public to information, and for other purposes. 

The PRESIDING OFFICER. Is there objection to the unanimous-consent request 
to reconsider the engrossment. third reading, and passage of the bill? 

The Chair hears no objection. 
The bill is before the Senate. 
Mr. H{;MPHREY. Mr. President, on Tuesday, July 28, 1964, the Senate passed 

without debate S. 1666, amendments to section 3 of the Administrative Procedure 
Act of 1946 (60 Stat. 238). I entered subsequently a motion of reconsideration 
of S. 1666, and the bill returned to the calendar. 

I want to make it crystal clear to every Senator that I am not opposed to 
S. 1666. It deals with the vital subject of access of information in Federal agen-
cies and every Senator knows that certain agencies through the years have 
abused in a most flagrant manner the legitimate right to withhold certain 
previleged or confidential information. The time for a thorough revision of the 
statutes dealing with governmental disclosure of information is long overdue. 

I did, however, believe that an opportunity should be afforderl for some debate 
and discussion on this important bill. For this reason, and for this reason alone, 
I entered a motion of reconsideration. 

The Senator from Minnesota is not a lawyer and not a member of the Judi-
ciary Committee. The distinguished Senator from Missouri [Mr, LONG] con-
ducted hearings in October 1963, and again last week on this legislation. The 
committee approved 21 amenrlments to the original text of S. 1666; it is my 
understanding that these amendments removed a nl1mber of problems which 



had arisen in relation to the original bill. I commend the distinguished and 
able Senator from Missouri [Mr. LONG] for his diligent labor to produce a fair 
and balanced bill. 

There have been brought to my attention several areas where additional 
clarification would be helpful. I have prepared certain amendments which would, 
in my opinion, assist in clarifying these sections. It may, however, be possible 
to accomplish the objective of removing these potential ambiguities or uncer-
tainties through a more complete exposition of the committee's intention without 
actually having to amend S. 1666. 

I would, therefore, like to discuss these possible amendments with the dis-
tinguished Senator from Missouri, seek his advice and counsel for their desir-
ability, and achieve whatever clarification he deems to be necessary. 

Let me read through these proposals in their entirety. 
First. On page 4, lines 19-20, strike the words "prior to the commencement 

of the proceedings". 
Since agencies often group cases for hearing and decision, it should not be 

necessary to index one of them before the others can be decided. 
Second. On page 5, lines 12-14, amend clause (4) of section 3(c) to read as 

follows: 
" (4) trade secrets and information obtained from the public in confidence or 

customarily privileged or confidential." 
The existing clause (4) of the revised section 3(c) which purports to exempt 

from disclosure information obtained from the public which is "customarily 
privileged or confidential" would not appear to exempt wage data submitted to 
the Bureau of Labor Statistics, and the Wage and Hour Division of the U.S. 
Department of Labor in confidence and used by them in preparing and publish-
ing wage studies and surveys. This situation should be remedied because 
these wage studies and surveys are used by the Department as a basis for pre-
vailing wage determinations which the Department is required to make. Unless 
the Bureau of Labor Statistics can continue to assure those from whom wage 
data are obtained that these data will be kept confidential, the Bureau's sources 
of information in these vital fields could be seriously jeopardized. As presently 
drafted, clause (4) might interfere with the effective enforcement of the Fair 
Labor Standards Act, the Labor-l1:anagement Reporting and Disclosure Act, 
and the Welfare and Pension Plans Disclosure Act. 

Third. On page 5, lines 14--15, amend clause (5) of section 3(c) to read as 
follows: 

"(5) intra-agency or interagency memorandums or letters dealing with matters 
of fact, law or policy." 

As presently written clause (5) of the amended section 3(c) appe1lrs not to 
exempt intra-agency or interagency memorandums -or letters dealing with mat-
ters of fact. For example, clause (5) would apparently not exempt memorandums 
prepared by agency employees for themselves or their superiors purporting to 
give their evaluation of the credibility of evidence obtained from witnesses or 
other sources. The knowledge that their views might be made public informa-
tion would interfere with the freedom of judgment of agency employees and 
color their vicws accordingly. Mem-orandums summarizing ,facts used as a basis 
for recommendations for agency action would likewise appear to be excluded from 
the exemption contained in clause (5). 

Fourth. On page 5, lines 18 to 20, amend clause (7) of secti-on 3 (c) to read as 
follows: 

(7) investigatory files. 
On page 5, beginning 'On line 18, insert a new clause (8), as follows, and renum-

ber the present clause (8) as clause (9) ; 
(8) statements 'Of agency witnesses until such witnesses are called to testify 

in an action or proceeding and request is timely mad.e by a private party for 
the production of relevant parts of such statements for purposes of cross 
examination. 

Clause (7) of the amended section (3) would appear to open up investigatory 
files to an extent that goes beyond anything requirf'd by the courts, including the 
decision of the Supreme Court in the Jencks case. This clause, for t'xample, which 
provides for disclosure of investigatory tilt's as soon as they "affect an action or 
proceeding or a private party's effective partiCipation therein" is susceptible to 
the interpretation that once 11 complaint of unfair labor practice is filed by thf' 
General Counsel ,of the NLRB, access could be had to the statements of all 
witnesses, whether or not these statements are relied upon to support the 
complaint. 
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Witnesses would be loath to give statements if they knew that their statements 
were going to be made known to the parties before the hearing. While witnesses 
would continue to be protected in testifying at the hearing, they would enjoy '110 
protection prior to that time. Substantial litigation would be required before the 
full scope and effects of clause (7) would be clear. 

A pending draft report of the ABA Committee on Board Practice and Procedure 
states that: 

In the consideration of section 102.118 of the Board's rules by last year's 
Committee on Board Practice and Procedure there was considerable opposition 
to any rule which would permit a party to engage in a fishing expedition into the 
Board's investigation files. It was felt that the opening of the Board's files to 
inspection would seriously handicap the Board in the investigation of charges. 

The committee concluded that the Board's investigatory files should be exempt 
from disclosure. The Board would, of course, like all other administrative agen-
cies of the Government, continue to be governed by the rules laid down by the 
U.S. Supreme Court in the Jencks case. 

Mr. President, I have cited these proposals and I would welcome comment 
from the able chairman of the committee. 

Mr. LoNG of Missouri. Mr. President, I thank the distinguished majority whip 
for bringing these matters to the attention of the Senate. I think it is very help-
ful to have discussions of these matters before the bill is finally passed and sent 
to the House. 

I have listened with great interest to the suggestions made by the Senior 
Senator from Minnesota and would like to comment on them one by one. 

First, there is a suggestion with respect to an amendment to section 3(b), 
eliminating the words "prior to the commencement of the proceeding." These 
word were added to protect private parties from being surprised in a proceeding 
of which they could have had no knowledge. Therefore, I believe they should be 
retained in the section. 

The next suggestion relates to the exemption in section 3{c), relating to "trade 
secrets and other information obtained from the public and customarily privileged 
or confidentia1." This language in itself is quite broad and I believe would cer-
tainly cover such material as "wage data 'submitted to the Bureau of Labor 
Statistics" as mentioned by the senior Senator from Minnesota. The suggestion 
that we add the words "in confidence" to the phrase "information obtained from 
the public" might result in certain agencies taking much information from the 
public "in confidence" in the future that has not customarily been considered 
confidential or privileged. This is something which we should seek to avoid and I 
believe that the language in the present exemption number (4) is sufficiently 
broad. 

The suggestion with respect to exception (5), adding "matters of fact" to 
"matters of law or policy" would result in a great lessening of information 
available to the public and to the press. Furthermore, the example cited with 
respect to intra-agency memorandums giving evidence of the credibility of evid-
ence obtained from witnesses or other sources, leads me to point out that there 
is nothing in this bill which would override normal privileges dealing with the L_-
work product and other memorandums summarizing facts used as a basis fol" 
recommendations for agency action if those facts were otherwise available to 
the public. 

The last two suggestions relate to investigatory iIiles and an inclusion in the 
bill of the SUbstance of the Jencks rule. I believe that this is a valuable suggestion 
but I would suggest as a substitute for the iSenator's proposals that we com-
bine them and restate exception (7) as a new _proposal which would read as 
follows: "investigatory files compiled for law enforcement purposes except to 
the extent they are by law available to a priVate party." 

If this language is agreeable to the Senator from Minnesota, I hereby move 
that the <bill is amended accordingly. 

Mr. HUMPHREY. In other words, one amendment can take care of the situation. 
Mr. LoNG. of Missouri. Yes; one amendment. 
Mr. HUMPHREY. I would be very appreciative if the Senator would do that. 
Mr. LoNG of Missouri. The amendment is at the desk. 
The PRESIDING OFFICER. The amendment will be stated. 
The LEGISLATIVE CLERK. On page 5, at lines 18 to 20, it is proposed to amend 

clause (7) to read as follows: "investigatory files compiled for law enforcement 
purposes except to the extent they are by law available to a private party." 



The PRElUDING OFFICER. The question is on agreeing to the amendment offered 
by the Senator from Missouri. 

The amendment was agreed to. 
The PRESIDING OFFICER. The bill is before the Senate and open to further 

amendment. 
Mr. HUMPHREY. r thank the Senator from Missouri for hiR great courtesy 

and his patience in this matter. r deeply regret that r found it neceRsary to move 
to reconsider the vote by which the bill had been passed. I told the Senator 
privately, and r now teU him publicly, that thif'l is a very complex piece of legis-
lation, and he has devoted hours of work to it. He is to be highly commended for 
his diligence and careful attention to this very important subject. We all wish 
to have governmental information made available; and proper public access to 
information, I am sure, is one of the real objectives of a free society. We must 
seek to strike a workable balance in this controversial area. I know that the 
House will wish to examine into this proposed legislation with the same dili-
gence that the Senator and his subcommittee have given to this bill. This is a 
most difficult area in which to legislate and I know the House committee will 
examine these proposals with care and objectivity. 

Mr. LONG of Missouri. I thank the distinguished Senator from Minnesota for 
his help. I am grateful to him. I am sure the committee is very appreciative of 
his help and his courtesy and interest in this matter. He has been very helpful. 

The PRESIDING OFFICER. The bill is open to further amendment. If there bc no 
further amendment to be proposed, the question is one the engrossment and 
third reading of the bill. 

The bill was ordered to be engrossed for a third reading, and was read the 
third time. 

The PRESIDING OFFICER. The bill having been read the third time, the question 
is, Shall it pass? 

The bill (S. 1666) was passed, as follows: 
Be it enacted by the Senate and House of Representative.9 of the United State.~ 

of America in Oongress assembled, That section 3 of chapter 324 of the Act of 
June 11, 1946 (60 Stat. 238), is amended to read as follows: 

"SEC. 3. (a) PUBLICATION IN THE FEDERAL REGISTER.-Except to the extent 
that there is involved (1) any function of the United States requiring secrecy 
for the protection of national security or (2) any matter relating solely to the 
internal management of an agency, every agency shall separately state and cur-
rently publish in the Federal Register for the guidance of the public (A) de-
scriptions of its central and field organization and the established places at 
which, the officers from whom, and methods whereby, the public may secure 
information, make submittals or requests. or obtain decisions; (B) statements 
of the general course and method by which its functions are channeled and de-
termined, including the nature and requirements of all formal or informal 
procedures available, rules of procedure, descriptions of forms available or the 
places at which forms may be obtained, and instructions as to the scope and 
contents of all papers, reports, or examinations; (C) substantive rules of general 
applicability adopted as authorized by law and statements of general policy 
or interpretations of general applicability formulated and adopted by the 
agency and (D) every amendment, revision, or repeal of the foregoing. Except to 
the extent that he has actual notice of the terms thereof, no person shall in any 
manner be required to resort to, or be bound or adversely affected by any matter 
required to be published in the Federal Register and not published therein or in 
a publication incorporated by reference in the Federal Register. 

"(b) AGENCY OPINIONS, ORDERS, AND RULJ!ls.-IDxcept to the extent that matter 
(1) is specifically required by Executive order to be kept secret for the protection 
of the national defense or foreign policy; (2) relates solely to the internal 
personnel rules and practices of any agency; or (3) is specifically exmepted 
from disclosure by statute, every agency shall, in accordance with puhlished 
rules, make available for public inspection and copying all final opinions (in-
cluding concurring and dissenting opinions) and all orders made in the adjudica-
tion of cases, and those rules, statements of policy, and interpretations which 
have been adopted by the agency, affect the public and are not required to be 
published in the Federal Register, unless such opinions, orders, nIles, statements, 
and interpretations are promptly published and copies offered for sale. To the 
extent required to prevent a clearly unwarranted invasion of personal privacy. 
an agency may delete identifying details when it makes available or publishes an 
opinion or order; and to the extent required to protect the public interest, an 
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agency may delete identifying details when it makes available or publishes a 
rule, statement of policy, or interpretation; howeyer, ill any case the justification 
for the deletion must be fully explained in writing. Every agency also shall 
maintain and make available for public inspection and copying a current index 
providing identifying information for the pubic as to each ,final order, opinion, 
rule, statement of policy, and interpretation of general applicability. No final 
order or opinion may be cited as precedent, and ~o opinion, rule, statement of 
poliCy, or interpretation wlIich is issued, adopted, or promulgated after the 
etIecth'e date of this Act may be relied upon, used, or cited as precedent lly an 
agency against any private party unless it has been indexed and either made 
available or pulliished as provided in this subsection or unless prior to the 
commencement of the proceeding all private parties shall have actual notice 
of the terms thereof. 

"(c) AGENCY RECORDs.-Every agency shall, in accordance with published 
rules stating the time. place, and procedure to be followed, make all its records 
promptly available to any person except those particular records or parts thereof 
which are (1) specifically required by Executive order to be kept secret for the 
protection of the national defense or foreign policy; (2) relates solely to the 
internal personnel rules and practices of any agency; (3) specifically exempted 
from disclosure by statute; (4) trade secrets and other information obtained 
from the public and customarily J)rivileged or confidential; (5) intra-agency or 
interagency memorandums or letters dealing solely with matters of law or 
policy; (6) personnel files, medical flIes, and similar matter the disclosure of 
which would constitute a clearly unwarranted invasion of personal privacy; 
and (IY investigatory flIes compiled for law enforcement purposes except to 
the extent they are by law available to a private party; and (8) contained in 
or related to examination, operating, or condition reports prepared by, on 
behalf of, or for the use of any agency responsible for the regnlation or super-
vision of financial institutions. Upon complaint, the district court of the United 
States in the district in which the complainant resides, or has his principal place 
of business, or in which the agency is situated shall have jurisdiction to enjoin 
the ageney from further withholding, and to order the production of any agency 
records or information improperly withheld from the complainant hy the agency 
and to assess against the agency the cost and reasonable attorneys' fees of 
the complainant. In such cases the court shall determine the matter de novo and 
the burden shall be upon the agency to sustain its action by a preponderance of 
the evidence. In the event of noncompliance with the court's order, the district 
eourt may punish the responsible officers for contempt. Except as to those causes 
which the court deems of greater importanc('. proce('dings hefore the district 
court as authorized Ly this subsection shall take precedence on the docket over 
all other caURes and shall be assigned for hparing and trial at the earliest practi-
cahle date and expedited in e\'ery way. 

"(d) AGENCY PaOCEEDINGs.-Every agency having more than one member 
shall keep a record of the final vott'S of each memlH'r ill every agency proceeding 
and except to the extent required to Ilrotect the national defense or foreign 
policy, such record shall be avnilable for public inspection, 

"( e) LIMITATION OF EXE:MPTION.-Nothing in thi8 section authorizes with-
holding of information or limiting the availability of records to the public ex-
cept as specifically stated in this section, nor shall this section be authority to 
withhold information from Congress. 

"(f) PRIVATE PARTY.-As used in this section, 'private party' means any party
other than an agency. 

H(g) EFFECTIVE DATE.-This amendment shall bpcome effective one year fol-
lowing the date of the enaetment of this Apt" 

Mr. LONG of Missouri. Mr. Presidpnt, I move that the Senatp reconsider the 
vote hy which the bill was passed. 

~Ir. HUMPHREY. I move to lay that motion on the tabl!'. 
The motion to lay on the tallie was agreed to. 

Revised Statutes, Title IV, Executive Departments, Sec. 161 

SEC. 161. Thp head of each Department if; authorized to prp;.1cribe regulation;;, 
not incon;;istent with law. for the goyernment of his Department, the eonduct 
of its officer;; and clerks, the distribution and performance of its business, and 
the custody, use, and preservation of the records, papers, and property apper-
taining to it. 



Public Law 85-619, Amending Sec. 161 of the Revised Statutes 
Be it enacted by the Senate and House 01 Representatives 01 the United States 

01 America in Congress aS8embled, That section 161 of the Revised Statutes of 
the United States (5 U.S.C. 22) is amended by adding at the end thereof the 
following new sentence: "This section does not authorize withholding infor-
mation from the public or limiting the availability of records to the public." 

Approved August 12, 1958. 

Administration Procedure Act Sec. 3, P.L. 404, Ch. 324, 79th Cong., 2d Sess. 

PUBLIC INFOBMATION 
SEC. 3. Except to the extent that there is involved (1) any function of the 

United States requiring secrecy in the public interest or (2) any matter relating 
solely to the internal management of an agency-

(a) RULEs.-Every agency shall separately state and currently publish in 
the Federal Register (1) descriptions at its central and field organization includ-
ing delegations by the agency of final authority and the established places at 
which, and methods whereby, the public may secure information or make sub-
mittals or requests; (2) statements of the general course and method by which 
its fUnctions are channeled and determined, including the nature and require-
ments of all formal or informal procedures available as well as forms and 
instructions as to the scope and contents of all papers, reports, or examinations; 
and (3) substantive rules adopted as authorized by law and statements of 
general policy or interpretations formulated and adopted by the agency for the 
guidance of the public, but not rules addressed to and served upon named persons 
in accordance with law. ~o person shall in any manner be required to resort to 
organization or procedure not so published. 

(b) OPINIONS AND ORDBBs.-Every agency shall publish or, in accordance with 
published rule, make available to public inspection all final opinions or orders 
in the adjudication of cases (except those required for good cause to be held 
confidential and not cited as precedents) and all rules. 

(c) PUBLI(} BECOBDs.-Save as otherwise required by statute, matters of official 
record shall in accordance with published rule be made available to persons 
properly and directly concerned except information held confidential for good
cause found. 
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INTRO'DUCTION TO' CASE SUMMARIES 

SectiO'n 3 O'f the Administrative PrO'cedure Act O'f 1946 cO'ntained the first 
general statutO'ry prO'visiO'n prO'viding fO'r public disclO'sure O'f executive agency 
infO'rmatiO'n. Labeled "Public InfO'rmatiO'n" sectiO'n O'f the Administrative PrO'ce-
dure Act fO'r the purpO'se O'f making infO'rmatiO'n available to' the public, the 
O'riginal Act (5 U.S.C. 1002 [1964]) fell shO'rt O'f this obj!',ctive and was frequently 
referred to' as the statutO'ry authO'rity fO'r withhO'lding infO'rmatiO'n, rather than 
disclO'sing infO'rmatiO'n. 

Amending the O'riginal sectiO'n 3, the new FreedO'm O'f InfO'rmatiO'n Act, P.L. 
~9-487, 80 Stat. 2,'iO (1966), 5 U.S.C. sectiO'n 552 (1970), was signed by President 
r,yndO'n B. JO'hnson O'n July 4, 1966 and went into effeet O'n July I, 1967. This law 
required the executh'e agencies to' make available to' any member of the public all 
O'f their identifiable records except those invO'lving matters which are within nin!' 
specifically stated exemptiO'ns. 5 U.S.C. sec. 552(b) (1)-(9). 

One O'f the mO're impO'rtant features O'f the FreedO'm O'f InfO'rmatiO'n Act is the 
prO'visiO'n prO'viding fO'r judicial review for the unlawful retentiO'n O'f GO'vern-
ment infO'rn~ation frO'm the public. (Sec. 552(a) (3». Under this prO'YisiO'n, the 
district cO'urts ha\'e the authO'rity to' enjO'in the cO'ntinuO'us withhO'lding O'f recO'rds 
if it is fO'und to' be imprO'per. These cO'urt prO'ceedings are required to' "be de 
nO'vO' . . . in O'rder . . . [to'1 prevent [them] frO'm 'becO'ming meaningless judicial 
RanctiO'ning O'f agency discretiO'n." (S. Rept. NO'. 813, 89th CO'ng. 1st Sess. 8 
[1965]). The CO'urt is further authO'rized to' give cO'mplaints filed under this Act 
precedence O'ver O'ther actiO'ns on the docket with an additiO'nal prO'visO' that they 
be heard "at the earliest p:t:actical date and expedited in eyery way." (S. Rept.. 
supra. at 8). 

'The summaries in this repO'rt represent the dispositiO'n Df thO'se cases which 
fO'r the most part are reflective Df interpretatiDns and definitiYeopiniDns relative 
to' applicable sectiO'ns of the Act. Only those pDrtiO'nS of each case dealing with 
the Freedom of InfDrmatiO'n Act have been sO' summarized. 

PAUL S. WALLACE, 
DANIEL HILL ZAFREN, 

Legislative Attorneys. Congressional Researah Service, lJibrary of Congress. 

[","otp: The Subcommittee wishes to' express its appreciation to' Messrs. \Val-
laee and Zafren and Ms. Helen Ward fDr their effO'rts in preparing this section of 
the SO'UrCebO'Dk.] 

CASE SUMMARIES 

Ackerly v. Ley 


420 F. 2d 1336 (D.C. Cir. 1969)  

Agency: 
Food and Drug Administrl'ltion (CDmmissiDner O'f FoO'd and Drugs in HEW). 

Record ( 8) involved: 
On prDposal by CO'mmissiO'ner to' bar carbDn tetrachlDride frDm interstate 

commerce as hazardO'us substance, dDcuments relatiYe to' degrpe and nature 
of hazard cO'ntained in prO'PO'sai. 

8eetion8 of the Act: 
Sec. 552(b) (5)-Exemptioll fO'r inter- and intra-agency memO'randa. 
Sec. 552(b) (6)-Exemption fDr personnel, medical and similar files . 

•Judgment: 
Order O'f District CO'urt denying request of petitiO'ner inYalidat('d ,and s('nt 

back for recO'nsideratiO'n. 
Appellant's cO'mplaint in the District CO'urt sDught equitable relief, in the 

fO'rm of cO'mp('lled disclO'sure of dO'cuments, against appellee CDmmisRiDner O'f 
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Food and Drugs in the United States Department of Health, Education and Wel-
fare. 

The Commissioner gave notice in the Federal Register of ,a proposal on his 
part to bar from Inter-state commerce, as a "banned hazardous substance" within 
the purview of the Jj'ederal Hazardous Substances Act carbon tetrachloride and 
mixtures containing it. 

Appell,ant, by letter sought permission "to review and inspect and/or copy all 
of the records" in the possession of the Commissioner "which relate in any way 
to the degree or nature of the hazard" referred to in the Commissioner's proposal. 

After reviewing the documents in camera, the District Court rendered sum-
mary judgment for the Commissioner. 

HELD: Vacated and remanded for further consideration. 
Whereas District Conrt only stated that the documents were internal records 

b,ased on medical reports secured in confidential capacity, it did not detail the 
nature of the documents nor give reference to their exemptions enumerated in 
the Freedom of Information Act. 

The fact that the information sought under the Freedom of Information Act 
might be ferreted out by intuition and diligent search by persons seeking informa-
tion is no reason for failure to disclose or refusal to compel disclosure. 

The District Court's ruling was not susceptible of an appellate review which 
would generate confidence in either a reversal or an affirmance. 

American Mail Line, Ltd. v. Gulick 

411 F. 2d 696 (D.C. Cir. 1969) 
Agency: 

Maritime Subsidy Board for Department of Commerce 
Record(s) involved: 

Memooondum prepared by agency staff which provided the basis for ruling 
and requiring the petitioners to refund approximately $3,3()O,OOO in subsidy 
payments. 

Section Of the Act: 
Sec. 552(b) (5)-Exemption for inter- and intra-agency memoranda. 

Judgment: 
For petitioner. 

Action by steamship operators under Freedom of Information Act brought after 
the Maritime Subsidy Board for the Department of Commerce had required the 
operators to refund approximately $3,3()O,OOO in subsidy payments. 

The plaintiffs contend that in an attempt to formulate a meaningful agreement 
in their petition for reconsideration by the Board order, they filed with the 
Board an "application to inspect records" and in the alternative a renewed request 
for the reasons for and a summary of the evidence upon which the Board based its 
ruling. The Board stated that its ruling was based upon a 31 page memorandum 
from which they clipped the last 5 pages and recorded it as its own findings 
in the matter and sent to appellants. Upon final refusal to produce the memo-
randum in whole, the appellants filed suit in the district court under the Freedom 
of Information Act (5 U.S.C. sec. 552 (Supp. III, 1965-1967». The U.S. District 
Court for the District of Columbia granted defendant's motion for ,summary 
judgment and plaintiffs appealed. 

Appellants contend that the April 11 decision, transmitted by the letter of April 
12, constituted an order to them and the Act specifically states that "the agency 
must disclose to any person upon request all final opinions ... as well as orders. 
made in the adjudication of cases; (5 U.S.C. sec. 552(a) (2) (A». 

Appellees contend that it is exempt from discovery because it Is an "Intra-
agency memorandum(s) ... which would not be available by law to a party 
other than an agency in litigation w'ith the agency" under () U.S-C. sec. 552 
(b)(5). 

HELD: Reversed and remanded. 
"The appellee failed to meet the burden requiring it to show that its. April ruling 

did not have immediate operative effect. Appellants were ordered to refund ap-
proximately $3,300,000 and this order was stayed only pending the Board's deci-
sion on reconsideration. We therefore conclude that the Board's ruling of April 11 



transmitted to appellants by letter of April 12 constitutes 11 decision and order 
within the meaning of;) U.S.C. sec. 552(a) (2) (A). 

"We do not feel that appellee should be required to 'op,'rute ill a fishbowl', but 
by the same token we do not feel thata:ppellants should he required to operate in 
a darkroom. If the Maritime Subsidy Board did not want to expose itsstaft"s 
memorandum to public scrutiny it should not have stated publicly in its April 11 
ruling that its action was based upon that memorandum, giving no other reasons 
or bush.; for its action. "Then it choHe this course of uction 'as u matter of COIl-
"euience' the llIE'll1o'randull1 lost its intra-agency stains and became a public 
record, one which must be disclo»ed to appellants (5 U.S,C, sec. 552(b) (5». 
Thus we conclude that the Board's April 11 ruling clearly faUs within the COIl-
fines of 5 U.S,C, sec. 552(a) (2) (A) and consequently it must be produced for 
vublic inspection." 

Aspin v. Department of Defense 

- F 2d - (D.C. Circ.1973) Civ. A. No. 72-2147 

.1(ICncy: 
Department of Defense 

Rccord( 8) 'int'o/veri: 
Report entitled "DepartIllent of the AnllY Review of the l'rE'liminary In-

YE'stigations into the Mylai IllcidE'nt". 
See Nons of the Ar;t: 

Section f;f;2 (a) (3) --Di~closure of "itlE'ntifia blE' l't'cord,:" 
Section 552 (b) (il }-Exemption for inter- or intra-agell('Y lllE'lllt)l'lmda. 
Section 552 (b) (7) -Exf'mption for imTe"tigatory files. 

Judgment: 
In favor of defendants. 

Plaintift' hroug-ht action in Di"trict Court to cOlllpel disclosure of report of 
inve~tig-nti()nc(Jllductf'd hy the Army into thf' }[yLai Im'ielent. The Army had 
hrought charge" agalll"t fiftef'll offi('('l's rel~'ing Oll evidenee contained in the 
n'port. District Court ruled in favor of dt'felldants holding that the report was 
,'xempt uuder § :;:;2 (ll) (7) as iIlVt'stigatolT files compilt'd for law ellforcemt'llt 
jiUrl)()St's. ThE' Court "tated that thf' tf'"t for d('termining ",1I('t11er eXE'mptioIl 
(b) (7) applif'tl was "whf't1ler the fileR sought. !,plate to anything that ean be 
fairly dE'scrihpd as an E'nforcenwnt Pl"ocE'E'ding. Thp Court found that the report 
was E'x('mpt lwcans€' it "fignrNI ]lromin(,lltl~" in thE' initiation of subSE'quent 
court-lllnrtial proce('dings." The Court also found that til!' report fell under 
Exemption (b) (!) as intra-agency memoranda hpcause it "'liS Hprincipally made 
up of internal \HJrldng papprs ill which (lpinloTls ar"p E'xprpssed and 110licieR 
formulated and recommended." Plaintift's appealed. 

HELD: Affirmed. 
Plaintiff argued that the rE'port waR not eXf'mpt nuder s('ction 552 (b) (7) 

hpPlIUt"E' 1) the report iR not an "inn-stig:at.ory filE'" lInd 2) ('veil if it OlH'E' waR, thE' 
report is no longer E'ntitled to E'xelllption nndt'r section ii52(h) (7) heellnse no 
eourt-mnl'lials are to he held in the futnrl'-i.('. that exemption (h) (7) ('an not, aR 
a matteI' of law, "ontinue as to dOClllllf'nrS which WE're involved in prj'or law 
enforcement procPf'ding:". The Court I'('ject('d both arguments. The report was 
produ{'pd aR an "inyeRtigator~' file" ('ompiled for law enforcement purposes and 
thE'refore iR eXE'mpt under RC\'tion 052 (h) (7), Further, the fact that enforce-
ment procf'E'ding:s \\"f're terminated prior to the ]'f'f]uel't for disclosnre of material 
"'llleh fOrlllPd tlIP haRi;; for that pufOrCemE'llt proceeding doe" not take such 
matprinl ontsifl!' of eXf'IllJltion (h) (7). Tf im'E'stigatory files WE'rE' made public 
snl1sequf'nt. to tilt' tNmina tion of ellf()f"eement pr()('PPlUngR, tilt' ahility of llny 
inYE'stigatory hod~' to conduct futurl' inYestigatiol1f, would he RNioURly impaired. 
Exeml)tion (h) (7) rPlllains availahle aftE'!, the tl'rlllination of invE'stlgation and 
pnfOr('E'lllent lu·oeE'e(ling:s. Rillep the ('ourt held that the l'('vort waR eXelIll)t undE'r . 
.~pctjOll 5:>2 (II) (7). it found it 11l1lle('Pssary to ('ollf{ider whE'thE'r the rE'port If{ 
:'ntitlefl to E'xemplioll under RE'etion !)!)2 (b) (n). 
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Bunnercraft Clothing Company, David B. Lilly Company, Inc., 
Astro Communication Laboratory v. The Renegotiation Board 

- U.S.- (1974) Civ. A. No. 72-822 
Agency: 

The Renegotiation Board. 
Record (8 ) involved: 

Documents that served as basis for the Renegotiation Board'li finding of 
excessive profits. 

Sectwn.~ of the Act: 
Section 552(a) (3)-Court review. 

Judgment: 
In favor of defendants (Renegotiation Board). 

Plaintiffs brought action in District Court to f'njoin reneg0tiatioll proceedingH 
and to compel disclosure of the Board's statement" of fucts and reason" uImn 
which a determination had been made that the contraetoT lIad realized pxcessin: 
profits. 

The District Court granted a preliminary injullctioll ami order€'<l disclo~nre of 
the statpment. Defendants disclosed the r(·port. Plaintiffs then made a further re-
quest for the documents which served 'as 'a basis for the Board's conelusions. 'I'lH' 
Board claimed exemption 'Of some of the documents undH 5 U.S.C. § 552 ('b) (5) 
and asserted as to the others, that they were not cowred by the Act. The Board 
also moved to dissolve the preliminary injunction claiming that it had fulfilled 
its obligations under the F.O.I.A. Tlw District Cuurt denied the Defendant's 
motion and Defendants appealed to the D.C. Circuit Court. 1'he Circuit Court 
affirmed ,holding that in enacting the If.O.LA., the Congress intendeli to coufpl' 
equity powers on the Court!' to enjoinadminis,trati,·c proceeding~ vending" resolu-
tion of claims under the J!'.O.I.A. The Court also held that the contractors only 
needed to exhaust their administrath'e remedies under tlIe J!'.O.T.A. and not their 
administrative remedi{'s undpr the Renegotiation Act, aH a condition precedent 
to requesting injunctive relief. Defendants petitioned the Supreme Court for a 
writ of ccrtiorari 'and it ,V'Us granted. 

HELD: Reversed and remanded. 
The Supreme Court held that the Renegotiation Board falls within the defini-

tion of "agency" under the J!'.O.I.A. CongrE'ss did not intend that the provision 
granting the Courts the power to compel disclosurE' he thE' exclmod V!' me1:hod for 
enforcing the disclosure requirements under the Act. 'l'lw Di~tl"ict Court ha;; au-
thori'ty under its 'broad equity powers to enjoin administrath-e proceeding::; pend-
ing resolution of a claim under ihe J!'.O.LA. However, the Court held that tlw 
contractor was obligpd tu pursue the adlllinistrativp remediPH provided under the 
Renegotiation Act before he could obtain relipf through judicial intprference. 'rhe 
effect of negotiation and its aims arp not to he Hupplanted hy an F.O.I.A. :mit. 
The process under the Renegotiation Act is one of negotiatioll and uothing ill till' 
F.O.I.A. indicates that CongreHf; wished to change the Rcupgotiation Act'" "pur-
poseful design of negotiation without interruptioll for judicial review." "The COIl-
tractor may institute its de novo proceeding in the Court of ClaimR, unfettered 
by any prejudice from the agency procreding and free from any claim -t!Jut the 
Board's determination is supported by ~uhstaIltial e,·idellC(~." "Without a clear 
showing of irreperable injury. failure 'to exhau;;tadmini"tratiYe r('rn€'<iies serveR 
as 'a bar to judicial intervention into the agency process," 

Barceloneta Shoe Corp. v. Compton 

271 F. Supp. 591 (D. Puerto Rico 1967) 
Agency: 

National Labor Relations Board 
Reoord (8) invo!ved: 

Statements made by witnp;;f;es to NI,RR iuYestigatorH dllring investigation 
of unfair labor praetices cha rge. 

Seetion.~ of the Aet: 
Sec. 552 (b) (4}-Exelllption fur trade s£"('ret" and confidential information. 
Sec. 552 (b) (7)-Exemption for investigatory files. 
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Judgment: 
For defendant (Agency). 

Plaintiff filed a complaint pursuant to the Administrative Procedure Act 
seeking to order defendant to produce Agency (NLRB) records which contained 
evidence received by them during the course of an investigation involving an 
alleged unfair labor practice. Defendant has preViously refused such request 
stating that it would follow its normal procedures making investigation affidavits 
and statements of witnesses ayailable to plaintiffs during any hearing before the 
Agency but only after the witnesses had testified on direct examination. De-
fendant contends, that its refusal is supported by the specific exemptions con-
tained in the new Act, particularly sections 3(e) (4) and (7). 

HELD : For defendant (motion to dismiss granted). , 
In enacting the public information section of the Adm. Procedure Act, Congress 

did not intend to give private parties charged with violation of federal regulatory 
statutes any greater right to inspect investigative file material than has been 
granted to persons accused of Yiolating federal criminal laws. 5 U.S.C.A. sec. 
552(b) (4), (7). 

If disclosure, as urged by Plaintiffs, is allowed, persons interviewed by Board 
agents in future investigations will not be as cooperative as they are now if they 
know that the information they giye to the Board agents would be subject to 
public disclosure at any time before they have actually testified at a public 
hearing. 

Defendant (NLRB) has shown a better right to keep its commitment to the 
persons giving such confidential statements, than have Plaintiffs made for the 
disclosure of said documents prior to the hearings. 

Benson v. General Services Administration 

289 F. Supp. 590 (W.D. Wash. 1968), aff'd 415 F. 2d 878 (9th Cir. 
1969) 

Agency: 
General Services Administration 

Reeord (s) involved: 
Documents dealing with sale of real ('state and nE'gotiations surrounding 

sale. 
Sections of the Act: 

Sec. 552 (b) (2) -Exemptions for internal procedures. 
Sec. 552(b) (4)-Exemption for trade secrets and confidE'ntial commercial 

or financial information. 
Sec. 552 (b) (5) -Exemption for inter- and intra-agency memoranda. 

Judgment: 
For petitioner. 

Action under the Information Act to E'njoin the General Services Administration 
from withholding certain agency records dealing with a sale of real estate and 
negotiations surrounding the /lale. The property purchased by plaintiff's partner-
ship from GSA, and to which the requestE'd information relates, has been resold:, 
Plaintiff, and other members of the partnership as well treated the profits from 
the resale as long-term capital gains on their income tax r{'turns. The Int{'rnal 
Revellll{' Service is questioning this characterization, and thE' information con-
tained in the requested documents is needed to clarify the nature of the 
transaction. 

GSA argueR that the withholding of the records sought waR propE'r hecausE' E'aell 
one was exempt from disclmmre under one or more of three E'x{,lIl11tionR deRerihed 
in suhs{'ction (h) of thE' Act. ThE' paragraphs reliE'd upon 8fl making disclo/lur{' 
inapplicable describe matters: 

(2) related Rolel~' to the internal p{'rsonnel rul{'s and practicE'S of an agency; 
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(4) trade secrets and commercial or financial information obtained from a 
perSOll and privileged or confidential; 

(5) inter-agency or intra-agency memorandums or letters which would not 
be available by law to a party other than an agency in litigation with the agency. 

HELD: For PZaintiff. Affirmed oy U.s. Court of Appeals. 
With resJ){'ct to paragraph (2) of the Act, none of the information sought 

related to internal personnel rules and practices. 
WitlI respect to paragraph (4) of the Act, this exemption is meant to pro-

tect information tlIat a private individual wishes to keep confidential for his own 
purposes, but reveals to the government under the express or implied promise by 
the government that the information will be kept confidential. The appraisal re-
port on the other hand, is kept confidential by the appraiser on the client's behalf, 
not on his own behalf, and the client here is GSA. Thus the exemption does not 
apply to the appraisal report. 

With respect to paragraph (5) of the Act, the House Report intt'rpreted this 
language to say that "any internal memorandum which would routinely be dis-
closed to a private party through the discovery process in litigation with the 
agency would he available to the general public." 

Benson v. United States 

309 F. Supp. 1144 (D. Neb. 1970) 
Agency: 

u.S. Department of the Air Force. 
Record (s) involved: 

Statements of individuals which were the results of an investigation and 
which were later utilized by an administrative board reviewing the possi-
bility of petitioner's discharge. 

Section of the.Act: 
Sec. 552(b) (7)-Exemption for investigatory files. 

Judgment: 
For defendant (Agency). 

This action is filed pursuant to Section 552 of Title 5, United States Code. 
Plaintiif faces the possibility of being discharged from the Air Force under 
provisions of the Air Force Regulations. [AFR 39-12]. Plaintiif sJ){'cifically 
requests the U.S. District Court to enjoin the defendants from withholding from 
him certain statements which he claims wlll aid him in preventing his discharge. 

It is the government's contention that these statements, which were the result 
of an OS! [Ofiice of Special Investigation} investigation and are being utiIizelj 
at present by an administrative board reviewing the possibility of plaintiif's 
discharge, fall within an exception to sec. 552 which allows a refusal to produce 
the documents. The exception to which the government refers is sec. 552(b) (7) 
which states "This section [sec. 552(a)] does not apply to matters that are ... 
[1] investigatory files compiled for law enforcement purposes except to the 
extent available by law to a party other than the agency." 

HELD: Complaint dismissed. 
It is the decision of the Court that the government is entltl(>d to withhold 

the documents because of the exemption previously stated. The legislative history 
of this statute indicates that is not the intent of the statute to hinder or in any 
way change he procedures involved in the enforcement of any laws including 
"files prepared in connection with related government litigation and adjudicative 
proc(>edings." H.R. Report #1497, 89th Cong., 2d Session, pg. 11. 

Quote from ease on intent and srope of the Art: "S. 1100 is not intended to give 
a private party indirectly any earlier or greater access to investigatory files than 
he would have directly in such litigation or proceedings." 



Bristol-Myers Company v. Federal Trade Commission 

284 F. Supp. 745 (D.D.C. 1968), aff'd in part, rev'd in part, 424 F.2d 
9:15 (D. C. Cir.1970), cert. den. 400 U.S. 824 (1970) 

Jillt/C!!: 
j;'p(lprn! Tr/lde COlllllliHSioll 

N ('('onl (8) ill'l'olved: 
Y/lrion;; (]OCUllU'Ut., relenmt to a l'Ulellluking procpeding initiatpd by tlle 

('olllmissioll 011 the hasis of staff investigatiou, accumulated experience 
ana H\'ailahlp ~tll!lies Ulll! reports. 

I\n'tio1l8 of tile Act: 
S('!', ;';;2 (h) i 4 }~~K\"!'ml'tion for tr:l(le spcr('ts and confid('ntial information, 
S('(', ;;;,:! (h) I;' )--Ex('mption for inter- and intra-ag(,llcy memoranda, 
:,P!', ~):;:! (ll) (7 ),-~I';xeJlll'tioll for investigatory files . 

.Jlui!lIll(,lIt: 

For 1'('1 itiouel'. 
'I'b' Hl'ist()I':\fypr~ ('Ollllillll~' >wpks all order compelling the Fed('ral Trade 

COIlllllission to prochlc(' ('(,l'taill dOelll11Pllts r('levant to a rulemaking proeeeding 
initiat('!i h,\' tilt' COllllni;;;.;ioll on tilt' hasis of "extensive staff in\'estigation," , .. 
a('('lllllUlat!'!! eXjlPripJ1('p aIHI availahk stU!liPN and r('jlorts, ..." The COlllmisRion 
rdn,,('(l to IH'otlucp Illp (\o('urn(,llt~. anti tilt' Histrkt Court dislIlisst'd the ('om-
Jllniut. ruling thnt llle mat!'!'!al sought (lid not constitute "idf'lltifiable records" 
whos\' ]lI'oduetiou ii< l'('(jlJiJ'e{1 ily Rtatuip. and furthermorp that many of thp 
doeulllPulN sought fell within til(' "tatlltory exemptions for trade secrets, internal 
agency documents, or investigatory liIeH compiled for law enforcement 'Purposes, 

lIELI): U'it1l. rf'!Jard to pl'oilur;/ iO/l of !'I'('{Jrd,~ under thc Freedom of Information 
A.ct, the order of the District (Jourt is rCl1e1'sed and remanded. Other claims not 
relate(Z to the Aet are affirnU'd. 

Tilt' Distriet Conrt fnilNI to pxalllilw till' disputpd dO('UmelltR, and eXJllain the 
Rpecified justification for withholding particulnr items, A bare claim of confi-
tll'lItilllity will not i1llllIUuiz(' 1ilpH of II gOYP!'lIlllellt agpuey from serutiny, 

()lIotc from eflxe on intent anrl ,'<cope Of tltc ,let: "Bpforc 1007, the Admini;;;trn-
tive ]'ro('edure Act ('ontaine!! a Public Information Section fnlI of ]oopholpR 
\\'hkll allowed ag:pncies to d('II~' legitimate information to the publie.' 'Vhpn COIl-
g:rpss al'!pd to do;.;(' tho"e loopholp", it elearly intpnded to avoid crenting lJp\\' 
Oll(~~. ~, 

California v. Richardson 

351 F. Supp. 733 (N. Cal. 1972) 
A!Jeney: 

Department of Hpalth, Education and Welfare 
Record (8) i lI1'oZvetl : 

Extent\('d Carp Faeility Reports (]i'orm SSA-1569} relatiy(~ to California 
nursing homes r('eeiving Medicare reimbursement. 

Section Of thc A.et: 
;,1ee, 552(h} (3)-Exemption by "tatute, 

.111 r1mnrnt : 
For dpfcIHlants (Ageney), 

Till' California Attorney Gpneral, on h('half of the people of California, an!! 
two "enior eiti;>;t'lls' organizations ;.;epl, an order requiring till' Department of 
Hpulth. Edllclltion anrI 'Velfarp to di>wlm;p annnal r(1)Ort;.; certifying wilptITer 
California lIHl';;;ing' hOIll(,,, comply \Yith l\IediCllre requir(,lIl('nts, Tlwy argue that 
tllp!,;(, rp]lorts arp til!' only rpeonl;.; 11.1' whieh l\1roieare [la tipnts ean det('rllline 
whleh nursing homes provi!lp safe, sanitary, and hUIllane eare, 

HEW argue;;: that tlw l'(,(]lI(,Rt('(] annual reports fall within section 552 (II) (3). 
whieh authori7.ed noudiscIoRur(' of rpcords "Rlweifienlly ex('mpted fro In diRdosurp 
by statutP." '\'Ile statute UJlon hy Hl<lW (42 U.S,C. ;.;ee. 1306(a» allows the Se(" 
retary of Health. Edueation and ·Welfare to determinf' hy r('gulation wh('ther 
information oIJtnincd in tile com"I' of hi.'; dnti('s shalllle made puillic. 

http:authori7.ed
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Plaintiffs urge that the Freedom of Information Act does not ellCOlll{lass i'lpc­
tion 1306 because 110 material is "specifieally exempted from dif'clmmre" hy 
statute. 
HELD: Reports are not subject to disclosure. 

42 U.S.C. sec. 1306(a) should be considered sufficiently specific for purposes of 
sec. 552(lJ) (3). Several statute~ employ the method of ~ec. 1306 aud aJlo\\" agelH'Y 
heads to determine hy regulation whether specified information shall he 1I11ul1' 
puhlic. 'Vhile a respectable argument can he made that ~uch statntes do not 
specifically exempt the information from diKclo;mre. that interpretatioll ,,"ouM de-
feat the intent of these various statutes. It is unlikely that Congress intended 
such a wholesale repeal of these nondisclosure statutes. 

Charles River Park "A" Inc. v. Department of Housing and 
Urban Development 

Civ. A. N 0.1861-72 (D.D.C. 1973) 
ltg('ney: 

Department of Hou;dng and Urhan Devl'lopment. 
R('('orrl (.~) hIVol1)('I/: 

Financial information regarding plaintiffs. 
SeetiOl/8 of tile Act,' 

Sec. 5;;2 (II) (1-9)-Exemptiolls uot referred to individually. 
,JlIilgTn(,lIt: 

In flHor of plaintiff;.; (party RPeking to get permanent injnnction a.qaill,'; 
agelley disclo;;ure of financial information conct'rning lllailltiff~). 

PlaiutiffR filed action in equity in District Conrt to prevent Defendant (HUI) 
from diRcloRing information regarding l}laintiffs. Because case did not invoh'e n 
person Reeking information under 1he .If.O.l.A., til!' Court held that the Act did 
not apply herE'. DpfplJ(lant Agency did not hayE' standing to us!' the FOrA as 
justifieation for disclosure. The case is therefore gO\-erned h." other law, 

Financial information is confidential h)- its YPf.Y uatur!' amI ,,'as furnished 
with the implied und!'r~tanding that it would l'E'main confidential. lliselosure 
ii'l unauthorized and would COll::<titute an ahuKP of ageHey <liRtTE'tion. Court has 
the power in E'fjuity to iRsue a permaIwnt injunction against di:;;(']osurp. 

City of Concord v. Ambrose 


333 F. Supp. 958 (N.D. Cal. 1971)  
.4. {1(''I/('lI: 

Bureau of Cm;tollls 
Reaorrl (8) involvell: 

TE'xt:;; u:;;E'd hr th.. Burean of CUgtOll1S to train law ellfnreellwnt agent>; 
in art and seience of conducting .. ffe<'tive Ruryeillanc" of !{uRpected and 
known violators of the customs laws. 

Sertions of the Act: 
Sec. 552(h) (5)-Exemption for inter- and intm·agencr uH'l1loranda. 
Sec. 552(b) (2)-ExPlllption for personnel rules. 

,Tud{lTnent: 
FOf dl'fendant (Agency). 

Action b~' police officer and city to compel the COll11ni;;;Rionl'r of Custom:;;, undf·r 
the Freedolll of InfoI'lllation Act, to !liscloRC (,prtain t('xt,. u,."d by the Bnl'{'au 
of Customs to train law enforcemf'nt agt'ntR in th" art I1n(1 Rci('u('(' of conduct-
ing f'fff'ctiYe slll'ypilllllH'P of Huspected and known violat ions of til<' ('l1stoms la ws. 
HELD: Judgment for dpfendant. 

The reqllpsted materials do not fall within the definition of "pe, 552(a) (2) (C) 
("administratiYe staff manuals and instructions to ,.taff tllat affp('j a mellJher of 
the pulllic") an<1 ,,"pre not otherwise disclosable un<!pr Hp<-, 552(a) (3). 

Although labelt'd dicta hy tile court itself without a firm conelusioll. tIl!' court 
discussed the possihlp allvli('ability of f;('C. 552(l» (2) and (5) pxelllptiollS. 



Clement Brothers Company v. National Labor Relations Board 

282 F. Supp. 540 (N.D. Ga. 1968) 
A.gency: 

National Labor Relations Board 
Rccord (IS ) involved: 

Documents relative to Board's investigation of alleged unfair labor practices 
arising out of representation election. 

Section of the Act: 
Sec. 552(b) (7)-Exemption for investigatory files. 

Judgment: 
For defendant (Agency). 

Action brought by employer against the National Labor Relations Board, 
inter alia., under the Public Information Section of the Administrative Procedure 
Act in an effort to compel the N.L.R.B. to permit the inspection and copying of 
documents obtained by the Board in its investigation of alleged unfair labor 
practices arising out of a representation election. 

The pertinent portion of the Freedom of Information Act upon which the 
plaintiff relies provides as follows: 

"... (E)ach agency, on request for identifiable records made in accordance 
with published rules ... shall make the records promptly available to any 
person." (51:.S.C. 552(a) (3). 

The above cited general directory is limited in application by several spe-
cific exemptions, one of which states: 

"This section does not apply to matters that are ... investigatory files com-
piled for law enforcement purposes except to the extent available by law to a 
party other than an agency. (5 U.S.C. 552(b) (7).". . 

The plaintiff contends that this exemption is not applicable because it refers 
only to law enforcement of a criminal nature. 
HELD: Plaintiff's request for an injunction ordering tbe protection of the em-
vloyee statements is denied. 

In addition to the common sense necessity of protecting the investigatory 
function and procedures of the Board, the legislative history of the Act itself 
makes it clear that the exemption in question is not limit!~d solely to criminal 
law enforcement but rather applies to law enforcement activities of all natures. 

The Court is of the opinion that the plaintiff has placed unwarranted reliance 
on the Freedom of Information Act; the Court callnot accept the l)laintiff's posi-
tion that the Act opened for employers the Pandora's box of accessibility to em-
ployee statements given to the Board in furtherance of its investigatory function. 

Commercial Envelope Manufacturing Co. v. S.E.C. 

450 F.2d 342 (2 Cir.1972) 
Agmwy: 

Securities and Excbange Commission 
Record(s) involved: 

Lettpr allegedly spnt to S.R.C. COlllmission br third party and allpged to 
be libelous and to have been sent to the Commission with the intention 
of influencing Commission to withhold approval of plaintiff',; registration 
statement. 

Sections of the Act: 
Case did not deal with specific sections of the Act. hut with a question 

of jurisdiction. 
Judgment: 

In favor of agency on question of jurisdiction. 
Plaintiffs brought action in Court of Appeals to compel S.E.C. to disclose 

letter. Plaintiff rested their dairn on Sec. 9 of S.R.C. Act of 1933. 15 U.S.C. 
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Sec. 77i (1970), a disclosure provision which confers jurisdiction for court re-
view of disclosure on the Court of Appeals. Commission moved to dismiss for 
lack of jurisdiction. 

HELD: Motion to dismiss lor Zack 01 jurisdiction granted. 
Letter in question did not f,all within kind of material covered by 15 U.S.C. 

Sec. 771 (1970). The only other basis for disclosure would be the Freedom of 
Information Act. However, the F.O.I.•'\.. confers jurisdiction for review of non-
disclosure by agencies on District Court not the Court of Appeals. ThereforI' 
the Court of Appeals lacks jurisdiction to hear plaintiff's claim. 

Committee for Nuclear Responsibility v. Seaborg 

-F. 2d-(D.C. Cir. 1971), 3 ERC 1210 
Agency: 

Atomic Energy Commission 
Record(s) invoZved: 

Document relative to a proposed underground nuclear test, code named 
Cannikin, on Amchitka Island, Alaska. 

Sections 01 the Act: 
None specifically mentioned in the reported opinion. The claim of executive 

privilege was raised by the government. 
Judgment: 

None decided by Court of Appeals. Held that executive privilege does not pre-
vent federal district court from ordering in camera inspection of the 
documents. 

Action brought by environmental groups to halt the Amchitka Island under-
ground nuclear test. The District Court held that plaintiffs had persented a 
cognizable claim, which the courts were obligated to determine, that the Atomic 
Energy Commission had failed to carry out the mandate of Congress in the Na-
tional Environmental Policy Act (NEPA), 42 U.S.C. secs. 4331 et seq. (1970), to 
set forth all pertinent environmental effects of the project, and thus to provide 
the disclosure which is indispensable to informed appraisal of the project by the 
Executive, Congress and the public. The government filed a motion to dismiss the 
lawsuit and the plaintiffs appealed to the Circuit Court of Appeals. The Circuit 
Court of Appeals remanded the case to the District Court so that plaintiffs might 
persent evidence in support of their allegations, and continue the pretrial dis-
covery that had been untimely curtailed by the government's motion to dismiss 
the lawsuit. . 

On remand plaintiffs sought to have the government produce documents in its 
possession allegedly containing information needed by plaintiffs for substantia-
tion of their claim. The government resisted and raised a claim of executive 
privilege. To resolve the question of privilege, the District Court ordered the 
government to submit the documents at issue for personal in camera inspection by 
the District Court. The government filed an application for allowance of an 
immediate appeal, challenging the order on the grounds that executive privilege 
precludes even in camera screening by the Distriet Court. 

HELD: A !firmed. 
Executive privilege does not prevent federal district court from ordering in 

camera inspection of document!', except those r<;>fiecting military and diplomatic 
secrets. The court exercises its authority with due deference to the position of the 
executive. It will take into account all proper considerations, including the impor-
tance of maintaining the integrity of executive decision·making processes. But no 
executive official or agency can be given absolute authority to determine what 
documents in his possession may be considered by the court in its task. Otherwise 
the head of an executive department would have the power on his own say-so to 
cover up all evidence of fraud and corruption when a federal court or grand jury 
was investigating malfeasance in office. 



Consumer Union of United States, Inc. v. Veterans Administration 

;301 F. Supp. 796 (S.D.~.Y. 1969), appeal dismissed as moot, 39 LW 
2419 (1971) 

A [ICnC1l : 

,'"t"rnns Admillistrn tion 
ll('('onl (11) ill'l:oll'c(l: 

Rpcords that contain information relatiw to the YA's Iwnring-aili te1'lting 
111'ogTanl. 

.8c(!tions 15t flu; Act: 
SP('. ;-....12 (h) (2)--ExemptioIl for pe1'80nn,,1 rules. 
See. ;;;;2(0) (3)-I';xempt by statutf'. 
Sec. ;;1)2 (I» (;;) -EX"lllptioll foJ' inter- and intra-agf'm'y IlIPlllOntllria, 

,Judgment: 
1'01' pptitiOllPJ' (in part), 

'i'h., Yptemm: AdminiHtmtion ('-A) IWaring aid t"sting program was initiated 
as H lll(",m>, of ('Y:llutlting' hearing- aids for procurement and d1l;tributioll to 
y"tpmus, COIlSUlllf'r Cuion oj' ·tll(· {;llitN1 f'HateH, IllC, hringH this action to COllllWI 
tlle YA to make the r:l\Y >'cor",." fWoriug SCllellll'S and quality point scor"" rp-
ganling tho tpsting a '-lIi1ahl .. to it, 'i'he raw seor"s aI''' objPctiY" merlsurf'S of tlle 
sallll']('S llPrfol'IlIHIU't'. III thp PHst, the l'Pfmlt" of th.. ,tt'st and the PYHluntion hasH1 
t1wreoll IJHY(' IJ('ell prilllHril~- for YA IlS!' only. without r(>ga1'd to any other gov-
prlllllplltal or prinltp agt'w'y, 

HEW; Illjullefion iS8ued enjoining the detenr1allt,~ trom 1Dithholding 1"eeord,~ 
of thc raw NCWT .., but il/tonl/ation regal'ding Ijualify lJoint 8core.~ shou/(1 be 
rc/C08"d, 

Although u"ither the ra\y Heores or quality point R('oreR e0l1l" within ex"mr'-
lion (2) of thp Ad, matt!'!'" l'plated solply to thp intprnal Jl"rl'onnpl rulps and 
prad ieps of an agPlIt'Y; exemptioll (3), lllutt..rs ,yhich arp specifif-ally exempted 
from di.q'iosnre h)' "ta tnte; pxpmptioll (4), matters thnt are trad" see ret" and 
('ollllllP1'eial and/or finallciAI illfol'matioll ohtained from 11 lX'rson find priYilegpd 
or confidential: eXPlllption (5). mattHs that are intpr-agen('y or intra-agpncy 
memoralJ(lulllS 01' IpHPI''' to n party other than an agPllc~' in litigation witl! thp 
!lgell('Y, the ('"urt is 1I0t hound 1111(1<,,1' fhe Ad to antolllaticall~' ordpr th(' dis-
dORm','. 'rllpreforp, lw l'nlp that will 111' followed haspd upon thp equity juris-
dirtioll ('ollfpITP(] hy the Act is: \\'hpre ngPllcy l'"cordf; IUP not "xf'mptpd from 
,lisejosnre hy t hp Pn'pdolll of Information Act. a court lllllst or'der th"ir dis-
dosnr.' 1Il1lpss till' :1g-PIH',\' pro\'es that dif;('lmmrp will rpsnlt in :':ignifi('antly 
gT(',ltPl' harm thnn good, III yip\\" thpl'('of, the pYidpll('p llrp"pnt.ed indicates that. 
the hPIlPfitR of l'piplising tIl!' raw "corpI' outweigh any Imrlll, hilt til" danger of 
the rmbli(' hpiuj! lllislpd h,,' rpleasing the quality point s('orps and the diRl'!l!}tioll 
of tlw \'.\ l'l'ogmms that releasing tlw ,;('orin!;" ,,('hpllH~ \Ylluld ('allS!' (lutw"iglls any 
Il('neiits, 

Cook v. Willingham 

,100 F. 2d 885 (lOth Cir. 1968) 
Agency: 

Fllitpd Stll Ips PPllitpntiary 
Rccoril (8) involved: 

('Ojly of prpselltell('p im-psl igatioll rpport, 
Sections ot the !lct: 

None ('ited ill tIl(' opinion of the court, 
,Juilgment: 

For d('fplH!nnts (Ag(,IH'~-), 
A"lioll Ily llriHoller Ilgnillst W:lnlt'll of 11 TTHited Strltes [lellitelltiary for a ('oPY 

of hi" [l1'p>,pntpll('(" 1'('1'01'1. DistTict ('ourt Ilphl nll1t tll(' pr('sPlltell(,p report i,.: 
lllHfh· for Ill!' u,(' of 11](' "(,Iltf'lwing ('Hurt and rherpn1'tel' r.'mains ill tllP 

http:llrp"pnt.ed
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exclusive control of that court despite any joint utility it may eyentually 
servc. 

HELD: Affirmed. 
The Freedom of Information Act does not apply to "the courts of the 

United States." A presentence iln'estigatioll is made and the report submitted 
to the sentencing court pursuant to Rule 32 (e) of the Federal Rules of Criminal 
Procedure. A Ilreselltence report is clearly not an agcncy record and is 
therefore not available to the public under the Act. 

Cooney v. Sun Shipbuilding & Drydock Co 

288 F. Supp. 708 (E.D. Pa. 1968) 
Agency: 

U.S. Department of Labor 
Record(s) Vnvolvea: 

Report of shipyard accident prepared by investigators representing the 
Office of Occupational Safety, Bureau of Labor Standards, U.S. Depart-
ment of Labor. 

Sections of the Act: 
Sec. 552(b) (7)-Exemptioll for investigatory tiles. 

Judgment: 
For petitioner. 

Civil suit for damagcs arlsmg out of the accidental death of plaintiff's 
decedent, an employee of defendant, Sun Shipbuilding and Drydock Company. 
The plaintiff !>ought hy !>ubpocna duccs teCttm the diSClosure of a report of the 
accident prepared immediately after its occurence by investigators representing 
the Office of O('cupational Safety. Bureau of Labor Standards, U.S. Department 
of Labor. 'I'he report is purportcd to consist of statements of witnesses, factual 
findings made hy invcstigators, and their conclusions as to the causes of the 
accident. In support of his motion to compel production, the plaintiff argueR 
that the report is "necessary, material and relevant to a full presentation of 
the plaintiff's case in court, and non-production will impair the plaintiff's ability 
to meet his burden of proof." 

The government 'inter alia purports to find justification for withholding the 
report in one of the exemptions provisions-sec. 552 (b) (7)-which exempts from 
disclosure "matters that are ... (7) Investigatory files complied for law enforce-
ment purposes, except to the extcnt available by law to private party ..." 

HELD: "The document sought by the subpoena duces tecum is not, by virtue of 
5 U.S.C. sec. 552(b) (7) entitled to absolute immunity from disclosure; rather, 
only those portions representing statements of witnesses and deliberations or 
recommendations by the federal officials were exempted from disclosure." 

Cowles Communications, Inc. v. Department of Justice 

325 F. Supp. 726 (N.D. Cal. 1971) 
Agency: 

Office o.f the Director of Immigration and Naturalization Service. 
RecO/'d(s) involved: 

File relating to a certain named individual. 
Reetion Of the A.ct: 

Sec. 552(b) (7)-Exemption .for investigatory files. 
,Judgment: 

File ordered to be delivered to the Court for an in camera inspection so that 
the Court could determine whether it was an investigatory file compiled 
for law en.forcement purposes. 

Action under the Freedom of Information Act to obtain rf'cords in the office 
of the Director of the Immigration and Naturalization Service relating to one 
Salvatore Marino. The Government contends that the files arc exempt nnder 



the Act (5 U.S.C. sec. 552(b) (7» as investigatory files compiled for lawen-
forcement purposes. The plaintiff contends that the exemption does not apply 
since therE' are no proceedings pending against Marino. 

HELD: 
Investigatory files compiled for law enforcement purposes are protected by the 

Act. "A file is no less compiled for law enforcement purposes because after the 
compilation it is decided for some reason then~ will be no enforcement proceed-
ing." 

There are at least two reasons why investigation files should be kept secret. 
"The informant may not inform unless he knows that what he says is not available 
to private persons at their request, but more important in this day of increasing 
concern over the conflict between the citizen's right of privacy and the need of 
the Government to investigate it is unthinkable that rights of privacy should 
he jeopardized further by making investigatory files available to privatc persons." 
The Government should not be allowed to file an affidavit that a given file is an 
investigatory file and by so doing foreclose any other determination of the fact. 
Thus, the Government will be required to deliver the file to the court for an in 
camera inspection. 

Cuneo v. Laird 

338 F. Supp. 504 (D.D.C. 1972) 
Agency: 

Department of Defense 
Record(s) invoZved: 

Three-volume Contract Audit Manual (DCAAM-7640.1) of the Defense Con-
tract Audit Agency of the D.D.D. 

Sections of the Act: 
Sec. 552(b) (2)-Exemption for internal personnel rules. 
Sec. 552(b) (5)-Exemption for inter- and intra-agency memoranda. 

Judgment: 
For defendant (Agency). 

Action under 5 U.S.C. sec. 552 to compel the disclosure of the three-volume 
Contract Audit manual (DCAAM-7640.1) of the Defense Contract Audit Agency 
of the Department of Defense. 

Certain portions of the Manual are available to the public and, therefore, are 
readily available to the plaintiffs. The defendants contend that the remaining 
portions of the Manual, that is, the non-pUblic portions, aTf' "related solely to the 
internal personnel rules and practices of an agency" and, further, are "inter-
agency or intra·agency memorandums or letters which would not be available by 
law to a party other than an agency in litigati(tn with the agency." 

HELD: Non-public portions of government contract audit manual whiCh set 
forth the criteria to be used in relation to deciding what should be audited, how it 
should be auditE-d, the depth of the audit, and the reliance that could be placed 
upon defense contractors' 0"''11 internal controls were exempt from disclosure to 
plaintiffs under 5 U.S.C. sees. 5.,)2(b) (2), and (b) (5). 

Ditlowv. Volpe 

Civ. A. No. 2370-72 (D.D.C. 1973) 

Agenell : 

National Highway Traflc Saf('ty Administration (X.H.T.S.A.). 
Rcconl (s) invoked: 

l:t:aterial relating to investigation of saf('ty defE-d;; in new automobiles. 
Sections of the Act: 

Sec. 552 (b) (S)-Exemption for matE-rial sp('('ifically ex('mpt hy statutE-. 
SE-c.552 (Il) (4)-Ex('mption for trad(' secret;; and confidE-ntial comm('rcial 

or financial information. 
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Sec. l:ii52 (h) (5J-Exemption for inter- and intra-agency memoranda. 
Sec. 002 (h) (7) -Exemption for investigatory files compiled for law en-

forcement purposes. 
Judgment: 

For plaintiffs (in part). 
Plaintiffs filed action in District Court to compel N.H.T.S.A. to disclose 1) all 

correspondence between N.H.T.S.A. and the auto manufacturers in connection 
with pending safety defect investigations, 2) Book D of the submission of Gen-
eral Motors Corp. to N.H.T.S.A. of Oct. 1970, and 3) a report of N.B.T.S.A.'s 
Office of Standards Enforcement concerning the !'nforceability of Federal Motor 
Vehicle Safety Standards. 'l'hese materials were eXlllnined in camera. 

1) Correspondence: Exemption 3 and 4: X.B.T.S.A, claimed these exemptions 
through Section 190;) of Title 18 which authori7..es criminal sanctions for release 
of trade secrets and confidential commercial information, Since this material is 
also protected lJy Exemption (h) (4). Section 1905 of Title 18 should not be 
more broadly interpreted than exemption (h) (4). Thus exemption (b) (3), 
exempting material which is exempt by statnte, is, in this case, co-extensive with 
exemption (h) (4). Exemption (b) (4) requires a showing that the nw.terial is 
independently confidential. Defendants have failed to make that showing and 
thus have failed to establish exemlltion under (h) (3) or (h) (4). 

Exemptioll 7: ExemI}tion under F.O.I.A. must be construed narrowly. Mere 
labeling of material by the agency as investigatory is not sufficient. Must show 
that disclosure (}f the material would cause serious harul to law enforcement 
efficiency. Defendants haye failed to make that showing. 

Court orders disclosure of the corresPondence. 
2) Book D: ~Iat!'rial relating to open lawsuits: Exemption 4--Defendants 

failed to make r!'(juired showing that disclosure would cause serious harm to law 
enforcement efficiency. Court ordered disclosure of Book D. 

3) Offic!' of Standards R!'port: Exemption 5-The court nw.kes a distinction 
hetween memoranda wlIich are a final analysis of factual data (material not 
exempt under exemption 5 and m!'moranda containing opinions on policy-mak-
ing (e.g. suggestions for modification of standards) which are protected by 
exemption 5. 

Court found that the report. contained recommendations and not factual data 
and therefor!' was exempt under § 552 (b) (5). 

Court granted Defendant's motion for summary judgment as to the report only. 
(Reversed relying on lVdsllUrg cn bane by Court of Appeals, li'2d --

(D.C. Cir. 1974) Civ. A. No. 73--1984) 

Epstein v. Resor 

296 F. Supp. 214 (N.D. Cal. 1969), aff'd 421 F. 2d 930 (9th Cir.1970), 

cert. den. 398 U.S. 965 (1970) 
Agency: 

D!'partment of the Army-Department of Defense 
Reoords (IJ) ';,nvolved: 

File described as "Forcible Repatriation of Displac!'d Soviet Citizens-Op-
eration Keelhaul." 

Sections of the Act: 
See. 552 (b) (1) -Exemption for information withheld by Executive order. 

.Judgment: 
For defendant (Agency). 

Plaintiff, a historian, brings this action pursuant to section 3 of the Adminis-
trative Procedure Act, 5 U.S.C. sec. 002, to enjoin the Secretary of the Army from 
withholding a file described as "Forcible Repatriation of Displaced Soyiet Citi-
zens--Operation Ke!'lhaul." The file has hpen classified Top Secret since 1948 
pursuant to t.he provisions of Executive Order 101501, 3 C.F.R. 484 (Supp. 1968). 
Plaintiff contends that the 'rop S!'cret classification on the file he seeks, is un-
warranted and that the Court has the power to hold a trial de novo on the 
merits of this classification. 



HELD: Motion to dismiss the complaint denied, and the motion for summary 
judgment granted in favor of the defcndants. Affirmed by United States Court 
of Appeals. Certiorari denied, 398 U.C. 965. 

Section 3 of the Administrative Procedure Act, 5 U.S.C. sec. 552 provides that 
the section does not apply to matters that are "specifically required by Executive 
order to he kept SCCl'et in the interests of the national defense or foreign policy." 
'1'herefore, the jurisdiction of the District Court does not apply to information 
that falls within the exemptions set forth in subsection (b) of Section 3. '1'0 
hold that the agericies have the burden of proying their action proper even in 
areas covered by the exemptions would render the exemption provision meaning-
less. 

Dictum: 'l'he court itself must determine whether tIle circumstances are ap-
propriate for the claim of privilege, and yet do so without forCing a disclosure 
of the very thing the privilege is designed to protect. 

Ethyl Corporation v. Environmental Protection Agency 

- F. Supp. - (E.n. Va.• 1972). Civil Action No. 447-72-R 

Agency: 
Environmental Protection Agency 

Record(s) involved: 
Documents related to proposed regulations on use of lead additives in 

gasoline 
Section of the Act: 

Sec. 552(b) (5)-ExempUon for inter- and intra-agency memoranda. 
•Judgment: 

For petitioner. 
Plaintiff seeks pursuant to the Freedom of Information Act documents rela-

tive to proposed regulations on the use of lead additives in gasoline. 
The defendants contend that the material is exempt from disclosure under sec. 

552 (u) (5) of the Act and assert a claim of Executive Privilege. 
HELD: .Judgment partially favorahle to plaintiff. 

The Court is conyineed that academically the common law aspect of Executive 
PriyUege has been codified by the Congress ill its enactmcnt of the Freedom of 
Information Act. Therefore, a hare conclusory assertion of Executive Privilege 
does not. limit the courts authorit.y to participate in determining the SCope of 
the priyile~w by in camera inspection. 

The Freedom of Information Act requires the disclosure of those portions 
of documents which are factual and scientific in nature as distinguished from 
those which represent the opinions and recommendations of the agency. 

Evans v. Department of Transportation 

446 F. 2d 821 (5th Cir. 1971), cert. den. 405 U.S. 918 (1972) 

Agency: 
Department of rl'ransportation. 

Record (8) involved: 
Letters to Agency referring to plaintiff's capabilities as a commcrcial air-

line pilot. 
Sections of the Act: 

Sec. 552 (b) (3)-Exemption hy statute. 
Sec. 552(b) (7)--Exemption for investigatory files. 

Jt~dgment: 

For defendant (Agency). 
Action under the Freedom of Information Act lJy a pilot seeking disclosure 

of certain letters written by another in 1960 to the Federal Aviatioll Agency 
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\vhich described his alleged problems of hebavior disorder and mental abnor-
mality as related to his qualifications to fiy. The first letter did not identify the 
pilot. In response, the Agency wrote that the letter would be kept confidential. 
In response to that, the pilot was identified and details given. After an in camera 
inspection of the letters, the District Court granted the defendant's motion for 
summary judgment, finding that the material is exempted from disclosure by 
5 US.C. sec. 552(b) (3) and (7) and 49 U.S.C. sec. 1504. 

HELD: Affirmed. 
(1) 'TIle efforts of the Federal Aviation Agency to investigate and take ap-

propriate action as to the mental and physical health of pilots would be seri-
ously jeopardized if individuals could not confidentially call facts to the atten-
tion of the Agency which might affect the safety and lives of millions of pas-
sengers. It was just such situations as this which prompted Cangress to exempt 
from the terms of the Act "investigatory files compiled for law enforcement 
puropses" set forth in 5 U.S.C. sec. 552(b) (7). "We are of the further opinion 
that Congress could not possibly intended that such letters should be disclosed 
once an investigation is completed. If this were so, and disclosure were made, it 
would soon become a matter of common knowledge with the result that few in-
dividuals, if any, would come forth to embroil themselves in controversy or 
possible recrimination by notifying the Federal Aviation Agency of something 
which might justify investigation." 

(2) By virtue of 5 U.S.C. sec. r>52(b) (3), matters that are specifically ex-
empted from disclosure by statute are exempt from the terms of the Freedom 
of Information Act. 49 U.S.C. sec. 1504 provides that any person may make 
written objection to the public disclosure of information contained in a doeu-
ment filed pursuant to the Federal aviation program. It further provides that 
whenever such objection is made, the board or administrator shall order such 
information withheld from public disclosure when, in their judgment, a dis-
closure of such information would adversely affect the interests of such llCrsOn 
and is not required in the interest of the public. Here, assurances of confidential-
ity were made. 

Farrell v.lgnatius 

283 F. Supp. 58 (S.D.N.Y. 1968) 
Agency: 

Department of the Navy 
Record (8) involved: 

Aircraft accident report. 
Section of thc Act: 

Sec. 552(a) (3)---Court review. 
Judgment: 

For defendant (Agency). 
An eJ! parte order was obtained by plaintiff requiring the Secretary ()f the 

Navy t() show cause why an ()rder should not be made pursuant to the Freedom 
of Information Act enjOining him from withholding a certain aircraft accident 
report. The Secretary by cross moti()n moved to dismiss the action for lack ()f 
jurisdiction because no llcti()n has 'been commenced in court. 

HELD: Order to show cause vacated. 
The District Court obtains jurisdiction under the Act only "on complaint" of 

the party aggrieved. Here, since no complaint was filed and no summons was 
issued, no action was commenced and the court has no ju.risdiction to act. 

Field v. Internal Revenue Service 

F. Supp. - (D.D.C. 1973) Civil No. 841-72 
Agency: 

Internal Revenue Service 
Record (8) in~ved: 

Private IRS letter rulings and other related documents including the index 
to the rulings. 



Section of Act: 
Sec. 552(b) (5)-Exemption for inter- and intra-agency memoranda. 

Judgment: 
For plaintiff.  

PRESS RELEASE  

WASHINGTON, D.C.-A U.S. District Court here has ruled in favor of Tax 
Analysts and Advocates in its Freedom of Information suit to open to public 
examination private internal Revenue Service rulings. In addition, Judge Aubrey 
E. Robinson ordered that certain related documents be made public including 
an index to the rulings. Rulings are official IRS interpretations of the tax laws 
which are furnished in response to requests by corporations and individual 
taxpayers. 

The basic impact of the court's decision will be to make available to the 
general public rulings that have been known to date, only by a few select tax 
lawyers. 

As Judge Robinson stated in his 14-page opinion, "private letter rulings are, 
in fact, widely disseminated among tlle tax bar and taxpayers with similar 
interests and problems and ... the IRS is aware of this practice." Thus, he 
said, "a body of 'private law' has been created which is accessible to knowledge-
able tax practitioners and those able to afford their services. It is only the 
general public which has been denied acces.'l to the IRS private rulings." 

Judge Robinson wrote that "public availability and scrutiny are the very 
fundamental policies of the Freedom of Information Act. For one fundamental 
principle is that 'secret law is an abomination:" 

The decision means, for example, that documents pertaining to the contro-
versial aequisition of the Hartford Fire Insurance Co. by the International Tele-
phone and Telegraph Corp. will now Ill" available to the prl"ss and public. A 
favorable tax ruling was key to that acquisition. 

TAlA is preparing requests for documents relating to a number of letter rul-
ings, including the one rendered in the ITT-Hartford case. 

"This decision will probably result in the most basic change in IRS admin-
istrative procedures since the agency was forced by Congress to liberalize its 
publication practices more than 20 years ago," asserted Thomas F. Field, execu-
tive director of TAlA, a Washington-based interest tax law firm. 

Prior to 1952, thc IRS was publishing a few score rulings eaeh year. At that 
time it increased the number and it currently averages hetween 500 and 600 a 
year out of about 30,000. The rest are so-called "letter rulings"--unpublislled 
letters sent to taxpayers who have asked for an IRS determination of the tax 
consequences of actions contemplated or already taken. 

Many of these are routine but thousands are retained permanently by IRS 
for reference purposes. TAlA contended. and the court agreed, that, under the 
Freedom of Information Act. letter rulings are "interpretations ... adopted 
by the agency" and, thus, required to he publicly available. 

Judge Robinson's decision means that four types of documents must he mad€' 
available to the press and the public: 

Letter rulings which are used as reference for future rulings. 
Technical advice memoranda. which are sent to IRS agents in the field who 

have been asked for advice about how to handle an audit of a taxpayer. 
The index to the private rulings that are used for reference hy the IRS. 
Correspondence for Congress, busint'ss firms and the g€'neraJ puhlic with I'l'Spect 

to rulings. 
Field disputed comments by some critics who had argued that if TAlA were 

successful in the suit, it would destroy the IRS rult'making process and deJay 
answers to taxpayer requests for an IRS opinion on their tax problt'ms. 

"We are eonfident on the basis of extl"nded discussions with tax practitioners 
that the rult'making process will actually henefit from this decision," Field said. 
"The process will definitely not be destroyed any more than the judieial systt'm 
is damagt'd by making court opinions public. 

"As for a slowdown. the net result may aetually be faster decisions due to a 
dl"creased IRS workload. Public availability ,of heretoforl" private rulings will 
tell all taxpayers what the IRS pOllition is in certain fact situations that may 
be generally applieable. This will make it unnecessary for many taxpayers to 
ask for a sl"parate oninion." 

Field said that TAlA recognizes that the usefulnt'ss of thil'; dl"cision to thl" 
public and tax practitionerR outside of Washington will be diminished if no 
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practical access to the now-public documents is estabUshed. Thus, he said, 
TAlA will announce next week a service which will enable interested members 
of the tax bar and the press to obtain such access. 

Judge Robinson's decision was made In response to a TAlA request for docu-
ments relating to percentage depletion for producers of hard minerals. TAlA 
wanted to determine whether IRS hearings on proposed (since adopted) per-
centage depletion regulations (section 613 of the Internal Revenue Code) were, 
in part, a sham because IRS letter rulings already had committed the agency 
into a position on the regulations. "If we find that this, indeed, was the case," 
Field said, "we will consider further legal action." 

The suit originally was filed April 28, 1972. Judge Robinson ordered the IRS 
to make the documents available within 30 ;:lays. 

The attorney in the suit was William A. Dobrovir, Washington public interest 
lawyer, who ,has handled most of the leading freedom of information cases in 
the past few years. 

The decision came less than a week after TAlA accepted a Treasury De-
partment settlement offer in another Freedom of Information suit to require 
that Treasury open to public scrutiny the 'l'reasury's tax correspondence and 
formal reports to Congress on tax legislation. 

[r.8. District Court for the District of Columbia, Civil Action No. 841-72] 

TAX ANALYST AND ADVOCATES THOMAS F. FIELD V. INTERNAL REVENUE  
SERVICE, ET AL.  

ORDER  

Upon the considerations expressed in the Opinion entered herein this date, 
and upon consideration of the entire record, it is this 6th day of June, 1973, 

Ordered, that Defendants' Motion for Summary Judgment be and hereby is 
denied, and it is 

Further ordered, that Plaintiffs' Motion for Summary Judgment be an;:l hereby 
is granted, and it is 

Further ordered, that Defendants shall make available to Plaintiffs for in-
spection and copying within thirty (30) days of date all letter rulings, technical 
advice memoranda and communications sought by Plaintiffs herein, intact an;:l 
without deletion, except for those items which, within said thirty (30) days 
period, Defendants submit to the Court sealed and intact, without deletion 
but with any propsed deletions indicated, for in camera review as to whether 
proposed ;:leletion of information is justified under the }'reedom of Information 
Act, together with a detailed written explanation of the justification for each 
deletion, and it is 

Further ordered, that Defendants shall make available to Plaintiffs for 
inspection and copying within thirty (80) days of date all items in the Internal 
Revenue Service's index-digest reference card file sought by Plaintiffs herein, 
and all memoranda of conferences and telephone calls relating to the letter 
rulings and technical advice memoranda involved herein, unless within said 
thirty (30) day period those items are submitted to the Court for in camera 
review as to whether they may be properly withheld as internal memoranda 
within the meaning of exemption 5, 5 U.S.C. § 552(b} (5), of the Freedom 
of Information Act. 

Fisher v. Renegotiation Board 

F. 2d -- (D.C. Cir. 1972), 41 LW 2263 
Agency: 

Renegotiation Board. 
Record(s) involved: 

Documents that contain information relative to settlement agreements, con-
tractors' identities and reports, and minutes of settlement negotiations. 

Sections of the Act: 
See. 552(b) (4}-Exemption for information given in confidence. 
Sec. 552(b) (5)-Exemption for inter- and intra-agency memoranda. 



Jud{Jlllent: 
For plaintiff. 

Action was brought under the Freedom of Information Act against the Re-
negotiation Board for specified documents and the identity of several contractors 
which had been intentionally deleted from the unilateral orders of the board. 
The District Court granted summary judgment for the board, giving no reasons. 

HELD: Reversed and remanded. 
If the District Court rules against disclosure, it must idpntify the exemption 

supporting nondisclosure. 
"After examination of those documents the distri(,t conrt mu"t d!:'cide wheth!:'r 

they contain commercial or financial information which the contractor would 
not reveal to the public and therefore are exempt from diSClosure or ar!:' subject 
to release only after appropriate deletions have been mad!:'." 

Unlike the case in Grumman Aircraft Engineering Corp. v. Renegotiation 
Board. 425 F. 2d 578. the identity of Government contractor" per 8e is not an 
unwarranted iuvasion of p!:'rsonal privacy and tbns consid!:'l'!:'d as confid!:'ntial 
under exemption 4. 

Frankel v. Securities and Exchange Commission 

460 F. 2d 813 (2d Cir. 1972) 
Agency: 

Securities and Exchange Commission. 
Uecortl (Ii) inrolved: 

Investigatory file compiled and utilized hy S.E.C. in an E'nforcement proceE'd· 
ing. 

Section.'! of the Act: 
Sec. 552 (ll) (3) ~Exemption by statute. 
Sec. 552(b) (4)~Es!:'mption for information giv!:'n in confidence. 
Sec. 552(1)) (5)-Exemption for inter- and intra-agency memoranda. 
Sec. 552(b) (7)~Exemption for investigatory files. 

Judgment: 
For defendant (Agency). 

In Nov!:'mber, 1970, the Commission began a non-public investigation of Occi-
dental Petroleum Corporation and some of its officers and directors to determine 
whether certain statements of, and omissions to statl', faet" rPlating to varioufl 
real estate transactions, in documents fil!:'d with the Oommiflflion and in press 
releafles. \'iolatcd Sec. 10(b) of the Se('Urities Exchange Act of 1fl::l4, I" U.S.C. 
sec. 78.i( b) (1970) and Rule 10b--5, 17 C.F.R. 240, 10b-5 (1972). On the basis 
of information obtained during the investigation, the COlllll1i;lison cOll1lll!:'nced 
a civil action against Occidental on March 4, 1971. On March 5, the Commission 
and the defendants agreed upon a consent decree, and hoth the inv('stigation and 
the suit were t!:'rminnt('d when the court ent!:'red jUdgll1!:'llt on th!:' basis of the 
consent decree. 

The sliarE'holders of Occidental in this action comm!:'llc!:'d a class action for 
dalllag!:'s against Oceidentul and Hammer. 

To support their complaint, the shar('llold!:'rs r('quested from the Commission 
documE'ntary evidence us!:'d hy the Commission in its suit against Occidental and 
Hammer. 

Ha"ing received no ruling on th('ir reljuest, tlH~ shar!:'hold!:'rs ('ommeneed this 
action on May 27 ;;;eE'king injunctivE' rE'lipf against continued withholding of the 
doc1JIIlen ts. 

The CommiRsioll cont('nds that the docnm!:'uts wt're not suhjeet to mandatory 
111lhlic disclosure requirem('nts of thE' Fr!:'edom of Information Act hy vlrtne of 
5 U.S.C. s('Cs. 552(11) (7), 552(h) (4),552(11) (5) and 552(h) (3). 

Granting in part the shareholders motion for an injunction against continu!:'d 
withholding of tll!:' documents. the District Court took til!:' position that, since 
the original investigation of Oecidpntal and Hammer had been concluded on the 
datI' of the pntry of til!.' conSE'nt judglll('ut, and sinee the ronlllliHsion haf; takpn no 
affirmath'e action "to maintain tbe file as a legitimate one 'compiled for [current] 
law enforcement pnJ.11Oses'," th!.' exemption from dil'elmmre provided by s('('. 
fi!'i2 (h) (7) no long!:'r appliNI to the rt'quE>Rtt'd do('unl('nts. 

HELD: Re\'ersed and remand('d with dirt'!'tions ot ('nter RUlllmal'Y jl1dgmE>nt for 
appellants. 
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Under the Freedom of Information Act. the exemption from disclosure to any 
person of matter contained in an im'estigatory file compiled and utilized by an 
agency in an enforcement proceeding applies after the investigation and the en-
forcement proceeding has terminated. 5 U.S.C. sec. 552(b) (3,5, 7). 

"... C'()Ilgress could not possibly have intended that such [matter] should be 
disclosed once an investigation is co:mI»eted. If this were so, and diselosure were 
made, it would soon become a matter of common knowledge with the result that 
few individuals, if any. would come forth to embroil themselves in controversy 
or possible recrimination by notifying the [agency] of something which might 
justify investigation." 

General Services Administration v. Benson 

415 F. 2d 878 (9 Cir.1969) 
Agency: 

General Services Administra tion. 
Record (s) im;a!'!:c(l: 

Records relating to sale of land to plaintiff by G.S.A. 
Sections of the Act: 

Sec. ;,,)2 (a) (3)-Viildmmre of identifiable records. 
Sec. 552 (b) (4)-Exemptioll for trade secrets aud confidential commercial 

or financial information. 
See. iJ·1)2 (h) (5 )-Exemptioll for iuter- and intra-agency memoranda. 

•J1Hlgmcnt: 
In favor of IJlaintiff. 

Plaintiff, member of a partnershill. filed action in DiHtrict Court seeking docu-
ments (needed to eharncterize profits from resale of property) relating to ori-
ginal pnrchase of property from G.S.A. Distriet Court enjoined G.S.A. frollt 
withllOlrling the documents. DefendantR appealed. 

HELD: Affirmed. 
Court fonnd material at i;.;sue to bf' statements of policy ayailable under Sec. 

;;;;2 (a) (2) (B) and not adYI"or~' opinions made for policymaking purpose;; which 
would be exempt nndpr SPC. 1):12 (b) (5). 1']xPlllption 4 condones withholding In-
formation only when it is ~onght frolll a person outside the agency who sub-
mitted it to tbe agency witb the \Vi;;h that It remain eonfidential. The apI)ralsal 
1'f'{lOrtR are not eOllfiilential within the llleaning of See. ,>il2 (b) (-1) and therefore 
are not proteeted hy that eXellll)tioll. 

Getman v. National Labor Relations Board 

450 F. 2d 670 (D.C. Cir. 1971), app'l. for stay of order den. 404 U.S. 

1204 (1971) 
Agency: 

National Labor Relations Board 
Recorel (8) involved: 

List of nameR and horne addresses of employees eligible to yote in certain 
electioml. 

Sections tlf the Act: 
Be\'. :1:)2 (b) (4) -Exemption for information given in confidf'llcP. 
See. :):)2 (h) (6 )-·Exemption for IJersolmel, medical and similar tiles. 
Sec. 5:;2 (h) (7) --I~xemption for inyestigator~' files. 

Ju(I[lment: 
For petitioner. 

Two law prof!'ssors undertaking a stndy of labor representation elections, 
upplied for and ohtained an ordH frolll the District Court requiring the NLRB to 
prol'ide them with name>; and uddresses of employees eligihle to yote in approxi-



mately 35 eLections to be designated by them. The claim was based upon 5 L:.S.C. 
552(a) (3) of the lfreedom of Infonnation Act. 

'I'he Board argued that the Freedo.m of Information Act does not require it to 
furnish the infonnation because such information falls within Exemptions (4), 
(6) 	and (7) of the Act. 

The District Court granted relief adll the Board appealed. 
HELD: AfJimed. 
Exemption 4. Obviously, a bare list of names and addresses of employee" which 

employers are required by law to give the Board, without any express promise of 
confidentiality, and which cannot be fairly characterized all "trade secrets" or 
"financial" or "commercial information" is not exemptE'd from disclosure by sub-
section (b) (4). 

Exemption 6. We find that, although'a limited number of employees will suffer 
an invasion of privacy in losing their anonymity and in being asked over thc 
telephone if they would be willing to b_e interviewed in connection wijjh the voting 
study, the loss of privacy resulting from this particular disclosure slIould be char-
acterized as relatively minor. Exemption (6) requires a court de novo to balance 
the right of the public to be infonned; and the statutory language "clearly un-
warranted" instructs the court to tilt the balanCE' in favor of disclosure. 

Exemption 7. The "excelsior" lists are not files prepared primarily or even ~ec­
ondarily to prosecute law violators, and even if they e'-er Wk're to he used for 
law enforcement purposes, it is impossible to imagine how their dlsclo;;ure ('ould 
prejudice the Government's case in court. 

"The board was created by Congress 'and Congress has seen fit to make identi-
fiable records of the board and other Government agencies available to any ~rson 
upon proper request. I find no exception in the Freedom of Information Act which 
would authorizt' the board to refuse promiltly to turn over the requesten records." 
Justice Black. 

Ginsburg v. Richardson 

436 F.2d 1146 (3 Cir.1971) 
Agency: 

Department of Health, Education and Welfare. 
Record(s) involved: 

All records in possession of HEW dealing with investigation into HEW 
Social Security hearing on plaintiff's claim for old-age benefits. 

Section.~ 01 the Act: 
Sec. 552(b) (5 )-Exemption for inter-and-intra-agency memoranda. 

Judgment: 
In favor of defendant. 

Plaintiff brought action in District Court seeking to overturn HE'" Secretary's 
decision on Plaintiff's eligIbility for old-age benefits. Plaintiff also relied on FOIA 
to request nisclosure of material gathered by HEW in their investigation of 
plaintiff's Social Security hearing. District Court rulen in favor of HEW. Plaintiff 
appealed. 

HELD: Affirmed. 
HEW investigation of proceeding considered exempt under Sec. 552(b) (5) as 

inter-agency memoranda. 
Further, the Court saw no need for the records dealing with the investigation 

by HE\" into the conduct of the hearing examiner which were requested by 
plaintiff under the FOIA. The Court found that it did not net'd to go heyond the 
record of proceedings before the hearing examiner in order to determine plain-
tiff's claim that she was wrongfull denied old-age bent'fits. 
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Grumman Aircraft Engineering Corp. v. Renegotiation Board 

425 F. 2d 578 (D.C. Cir. 1970) 
Agenoy: 

Renegotiation Board. 
Record (so involved: 

Opinions and orders of the Renegotiation Board issued during the renego-
tiation of contracts for fourteen companies and certain documents re-
lating to petitioner's own renegotiations. 

Sections of theAct: 
Sec. 552(b) (3)-Exemption by statute. 
Sec. 552 (b) (4) -Exemption for information given in confidence. 
Sec. 552 (ib) (5)-Exemption for inter- and intra-agency memoranda. 

Judgment: 
For petitioner. 

This is an appeal to the United States Court of Appeals from a summary 
judgment refusing to order production of documents under the I<Teedom of In-
fonnation Act, 5 U.S.C. sec. 552 (Supp. IV, 19(9). The issue in the case is the 
scope of the statutory exemption for confidential infonnation furnished to a 
federal administrative agency. AppeHant, an aerospace contractor, seeks an 
order compelling the Renegotiation Board to produce (1) the orders and opin-
ions issued during the years 1962 to 1965, and (2) certain documents relating 
to Grumman's own renegotiations for 1965. 'l'he Board contends that the docu-
ments are exempt from disclosure because they contain trade secrets and other 
confidential infonnation. The U.S. District Court for the District of Columbia 
granted the Board's motion for summary judgment, without opinion. 

HELD: Reversed and remanded. 
5 U.S.C. sec. 552 (b) (4) Supp. 5V, 19(9) was designed to prevent the un-

warranted invasions of persOl1!al privacy which might be caused by the Gov-
ernment's indiscriminate release of confidential infonnation. The statutory his-
tory does not indicate, however, that Oongress intended to exempt an entire 
document merely because it contained some confidential information (H.R. Rep. 
No. 1497). On the contrary. should data which falls within exemption (4) 
appear in any Board opinion or order, both the Act and the Board's regu-
lations (G U.S.C. sec. 552(a) (2) (Supp. IV. 19(9» recognize that the interests 
of confidentiality can be protected by striking identifying details prior to re-
leasing the document. 

Quote from casc on intent a1HZ scope Of tTle aot: "Congress intended that sec. 
552 would make available to the general public any agency records which would 
'routinely be disclosed to Ii private party through the discovery proc.ess in litiga-
tion with the agency." 

Grumman Aircraft Engineering Corporation v. Renegotiation 
Board 

482 F.2d 710 (D.C. Cir.I973) 
Agency: 

Renegotiation Board 
Record (8) involved: 

Documents explaining decisions of the Board and its decision-making dele-
gates, the Regional Boards, made hetween 1962 and 1965 as to whether 14 
companies accrued excess profits in their business with the Goyernment. 



Sections of the Act: 
Sec, 552(a) (2) (A)-Disclosure of "final opinions, including concurring and 

dissenting opinions," 
Sec, 552(a) (3)-Diselo"ure of identifiable recoms. 
Sec. fi52(b) (5)-Exemptioll for inter- and intra-agency lU{'moranda. 

Judgment,' 
In favor of plaintiff, 

Plaintiffs brought action in District Court to compel disclosure of document" 
t'xplaining decisions of the Board and its dt'cisiomnaldng delegates, the Regional 
Boards, made hetween 1002 and 1965, on whether 14 companies accrued excess 
profits in their i\)usint'~s with the Govt'rnment. Plaintiffs based tht'ir claim on Sec, 
fi52 (a) (2) (A) which provide" for puhlic inspection and copying of "final opin-
ions, aR wt'll as orders, made in the a'djudication of cases," Initially. the District 
Court refused to order disclosure on the ...'round that the requested documents 
contained tl'ade secrets !lnd other ('onfldential information exempted hy Sec, 552 
(Il) (4). Plaintiffs appt'aled. The Cir('uit Court remanded the case to the Distl'ict 
Court in order to haye tht' identifying dt'tail>: t'xcist'd from tht' ~locun1t'nts and to 
determine which of tlle documents or parts thert'of should he I)roduct'd under th(' 
Act, On l'emand, the Board agreed to produce many of the documents requested 
hut rlisagr€'emt'nt remained al' to whether certain document" wt're final opinionI'. 
including concul'l'ing amI dis14t'ntiug opinion;;" producible under 5 {l,S,C. Sec, ;x"i2 
(a) (2) (A) or, as d('fendUllt contenrlerl, inter- or intra-agency memoranda t'xt'mpt 
from pl'oduction under 'St'(' , 552(b} (n). The District Court ruled that th€' docu-
mt'nts at issue weI'€' not t'x€'mpt nnder Sec, fiil2(1l) (0) !lnd should lJe producf'fl 
under tlw Act a~ "final opinions, iududing concul'ring and dissenting opinions," 

HELD: Affirmed. . 
Def€'ndants argut'd that tht' documents in which tht' Regional Board decideR 

tll!lt a elt'nrance or finding of no exceRS profits liability iK llropt'l', were mel'cb' 
ndvil'ory ill that the National Board is til€' final decision-makt'r and that tllP 
nllrpcorded and lIndil'closed l'('ason;; for the National Board';; finding might 
have heen different from thos(' contained in tht' Regional Board's report. Tht' 
Court rejectpd this argument ;;tating that tilt' practicalitiP14 of Kational Board 
Jll'ocedure dictatps that the Regional Boal'd's d('cision is tantamount to a final 
opinion of th(' National Board. The Regional l'{'port is the only rt'I)Ort tha t is the 
only report that if! kept on fill' once the National Board decid€'s that a elearanct' 
of the Rt'gional Board's decision Rliollld he gl'antt'd, Thus, tilt' Rt'gional Board':'< 
have t'nough suhshmtial indellt'ndent authority to come within tht' clas14iflcation 
of "ag('ncy" to whieh the prm'ision for diseiosnre of "final opinion;;" nndt'l' fllP 
A('t llPI'1it':'<. . 

The Court ('onduded that tlle R('gional repol't" at is;;l1(, were "final opinion,," 
of nn "ag€'ncy" and tlms subject. to di;;f'!osure under r; {l,~.C. ;;ection ;m2(a) (2) 
(A). 'l'hus tht' l'eport;; could not Ilt' considert'd "inter- or intra-agenc~' IJlt'IHoranda" 
under t'xPlnption 5 llecanst' tll('y illvo]v('(l finn] opinion,. uncI not opinion" t'X-
pl'Psf'pd in thp polkY-IJlHking 11l'fJCPS14. 'rhert'fore, the documents Wt'I't' lIot ext'IUpt 
lImlpl' tlw Apt. 

In addition, tht' r('l'ort" also fen within thl' clasf'ifi('ation of "iilf'ntifinhle ree-
onls" di"closahle under r; F.R.C. section r;02 (a) (3). 

"A !\ocnnwllt which a d('Ci"ioll-maI\Cl' trl'!lt.~ u" justifl('atioll fOl' a i1t'f'ision 
('Olllluunieat('d out"idt' tht' hureaucraey to rt'glilatt'd Imrtit'f4 Rhouhl not he "hil'ldpd 
from rnr\llic disclosure on the ground that it was originally Ill'l'llflrNI fol' ]Hll'J)OSPS 
of I'rp-(lf'<'i;;ional con><ultatinll, \lpcnu"p th!' agency hftl'; ell"tomarily lIot disclo;;cd 
tlIP dOCl1111€'lIt, 01' ht'f'n lise the ngenpy lallel" thl' document otht'r than wllat it is." 

Harbolt v. Alldredge 

464 F. 2d 1243 (lOth Cil'. 1972) 
A(leu ('11,' 

U.S. Reformatory. 
Reom-a (8) involvcrT: 

F.B.I. interrogation reports. 
Scction of the Act,' 

Sec. 552(b) (7)-Exemptioll for investigatory files. 
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Judgment: 
For defendant (Agency). 

Plaintiff, a prisoner in custody at a Federal Correctional Institution, seeks in 
his complaint compensatory and punitive damages incurred as a result of havin~ 
been denied copies of his F.B.I. interrogation reports thereby depriving him of 
reasonable access to the courts. 

The District Court dismissed the action and plaintiff appealed. 
HELD: Affirmed. 
5 U.S.C. sec. 552(b) (7) makes it clear that F.B.I. interrogation reports are 

not subject to production or disclosure. 

Hawkes v.lnternal Revenue Service 

467 F. 2d 787 (6th Cir. 1972) 
Agency: 

Internal Revenue Service. 
Record ( II) involved: 

Certain IRS forms relating to the assessment and payment of taxes by 
petitioner. 

Information respecting a survey and audit of petitioner's 1965 tax returns. 
Portions of the IRS Manual. 

Seotionof the Act: 
Sec. 55. 2(b) (2)-Ex.emption for internal personnel rules. 

Judgment: 
For petitioner. 

The taxpayer was indicted for criminal tax fraud. As part of his effort to 
prepare a defense he wrote the IRS seeking, among other things, portions of 
the Internal Revenue Manual relating to the examination of returns, interroga-
tion of taxpayers by IRS agents and other matters. The Internal Re\-enue Service 
rejected the taxpayer's request with regard to the manual. 

During the pendency of the criminal charge, the taxpayer began a civil suit 
seeking an {)rder requiring the IRS to disclose the manual under the Freedom 
of Ini;ormation Act, 5 U.S.C. sec. 552. . 

The IRS contends that the manual is not subject to disclosure under (a) (2) (0) 
of the Freedom of Information Act and/or is any event exempted from disclosure 
by exemption (b) (2). 

HELD: Case remanded in order that the District Court may reooWJider appel­
lant's request for di8clost~re Of the .Manual in light of the OOWJtruction placed 
t~p()n the Information Act in this opinion. 

S. Rep. No. 813, 89th Cong., 1st Sess. 2 (1965), which accompanied the bill 
on its passage through the Senate provides: "The limitation of the staff manuals 
and instructions affecting the public which must be made available to the public 
to those which pertain to administrative matters rather than to law enforcement 
matters protects the confidential nature of instructions to personnel prosecuting 
violations of law in court, while permitting a public examination of the basis 
Df administrative actiDn." Consequently, it would seem IDgical to assume that the 
intent of the limit ()n (a) (2) (C) was to bar disclosure of infDrmation which, if 
knDwn to' the public, would significantly impede the law enforcement process. 
InfQrmation which merely enables an individual to conform his actions to an 
agency's understanding of the law applied by that agency does not impede law 
enforcement and is not excluded from compulsory disclDsure under (a) (2) (C) ; 
materials providing such information are administrative in character and clearly 
discloseable. 

The internal practices and policies referred to in exemption (b) (2) of the Act 
relate Dnly to the employer-employee type concerns upon which the Senate Report 
focused. With such view in mind it is apparent that the type of material one 
would expect to find in the Manual sought by appellant is unlikely to be exempted 
from disclosure by (b) (2). 

Quote from ca8e on intent and sCfYf)e Of the act: "Congress did not intend to 
reqnire exhaustion of the criminal disrovery process as a prerequisite to dis-
closure under the Act." 



Hicks v. Freeman 


397 F. 2d 193 (4th Cir. 1968)  
Agency: 

Department of Agriculture.  
Record (8) involved: 


None were specifically requested.  
Section of tke Act: 


Sec. 552 (b) (2) -Exemption for personnel rules.  
Judgment: 

For defendant (Agency). 
Action by tobacco inspector against the Secretary of Agriculture to recover 

for violation of the compensation provisions of his employment contract after 
the policy guaranteeing inspectors a minimum period of pay status was dIs-
continued. 

Hicks contends that the Secretary of Agriculture was required to follow the 
standard reduction-in-force procedures in determining which inspectors were to 
be given further assignments on the burley tobacco market. "The Code of Federal 
Regulations purports to establish a procedure that an agency is required to 
follow 'when it releases a competing employee from his competitive level by ... 
furlough for more than thirty days.' " i 

HELD: For defendant (Agency). 
Although the Civil Service Commission Federal Personnel Manual and De-

partment of Agriculture Regulations were not filed with the Federal Register 
or published in the Code of Federal Regulations, their efficacy in regard to reduc-
tion-in-personnel procedures were not limited since such procedures are "re-
lated solely to ... internal personnel rules and practices," 5 U.S.C.A. sec. 552 
(b) (2), and "have no general applicability and legal effect." 

Hogg v. United States 


428 F. 2d 274 (6th Cir. 1970), cert. den. 401 U.S. 910 (1971)  
Agency: 

Department of Justice. 
Record(ll) involved: 

An internal delegation of authority. 
Seotwm 01 tke Act: 

Sec. 525(a)(1)-Requiring an agency to publish its rules. 
Judgment: 

Fordefendant (Agency). 
In a suit for refund of income taxes paid, inter aUa, the taxpayer aserted that a 

certain section of an Attorney General's order dealing with regulations govern-
ing appellate 'proceedings for,officers of the Department of Justice was ineffective 
because it had not been published in the Federal Register as required by 5 U.S.C. 
sec. 552. 

HELD: The Administrative Procedure Act does not require that all internal 
delegations of authority from the Attorney General must be published in order 
to be effective. The requirement for publication attaches only to matters which 
if not publiShed would adversely affect a member of the public. Here, the non-
publication of internal instructions to officers of the Department of Justice as to 
their functions in the conduct of litigation to which the United States is a party
cannot adversely affect a taxpayer. 
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Institute for Weight Control, Inc. v.Klassen 

348 F. Supp. 1304 (D.N.J. 1972) 
Agenoy: 

Postal Service. 
Reoord(s) involVed: 

Previously filed complaint by the Postal Service against the plaintilf and 
the resulting Compromise Agreement. 

Section of the Act: 
Sec. 552 (b) (7) -Exemption for investigatory files. 

Judgment: 
For defendant (Agency). 

In an action which plaintilf seeks injunctive relief against enforcement of what 
it alleges is an illegal mail stop order, issued by the Postal service under 39 U.S.C. 
sec. 3005, after an administrative determination of false advertising; plaintilf 
contends that the Judicial Officer erred in refusing to order production of the 
Post Office files relating to the complaint and the discussion relative to the 
June 15, 1971 Compromise Agreement. The record indicates that the Postal 
Service olfered to consider any specific request for specific documents; however, 
the plaintilf refused to be specific, but rather insisted on obtaining the complete 
file, which the Postal Service contended contained inspection Service investigative 
reports, among other things. 

HEW: The judicial officer did not err in refusing to order the production of 
Postal Service files inasmuch as the plaintilf refused to make a request for 
specific documents and isnce among other things, the files contained Inspection 
Service investigative reports which were exempt from disclosure by statute. 5 
U. S.C.A. sec. 552. 

International Paper Company v. Federal Power Commission 

438 F. 2d 1349 (2d Cir. 1971), cert. den. 404 U$. 827 (1971) 
Agenoy: 

Federal Power Commission. 
Rcoord(s) invoZved: 

All stalf lllemoranda in three earlier disclaimer cases, claimed to be 
precedent cases. 

Sections of the Act: 
Sec. 552(a) (3)-Request for identifiable records. 
Sec. 552(b) (5)--Exemption for inter- and intra-agency memoranda. 

•Judgment: 
For defendant (Agency). 

This appeal from a decision of the Federal Power Commission (FPO) claims 
that the Commission unlawfully attempted to extend its jurisdiction beyond i,ts 
statutory authority; and that in the performance of its duties, it not only had 
violated "the separation of functions" provisions of the Administrative Procedure 
Act, 5 U.RC. sec. 554(d) but also the Freedom of Information Act, 5 U.S.C. sec. 
li52. Consolidated in the appeal, is a related court decision from the Southern 
District of New York, dismissing the International Paper Company's (Inter-
national's) separate court action requesting the production of certain Com­
mission records alleged to have been wrongfully withheld under FIA sec. 5.')2(a) 
(3) which requires: "(E)ach agency on request for identifiable records made in 
accordance with published rules stating the time, place, fees to the extent au-
thorb:ed by statute, and procedure to be followed shall make the recoms promptly 
available to any person." 

International requested in the District Court case that the CQmmission should 
be ordered to disclose all stalf memoranda because it claimed the Commission's 
action in four other eases favored the legal position taken by International. 



The Commission took the position that it had the right to reject this request 
pursuant to FIA sec. 552(b) (5), which provides: "This section does not apply 
to matters that are ... (5) inter-agency or intra-agency memorandums or 
letters which would not be available by law to a pavty other than an agency 
in litigation with the agency." 

HELl}: The Commission's decision and the judgment of the District Court are 
affirmed. 

The appellants requested discovery must be denied under the fifth exception 
of the FIA because it seeks the disclosure of items used in the FPC's delibera-
tion proce&'!CS. To allow disclosure of these documents ·would interfere with two 
important policy considerations on which sec. 552 (b) (5) is based: encouraging 
full and candid intra-agency discussion; and shielding from disclosure the 
mental pr()(~esses of t'xecutive and administrative officers. 

Irons v. Schuyler 

321 F. Supp. 628 (D.C.C. 1970), aff'd. 465 F. 2d 608 (D.C. Cir. 1972) 
Agcncy: 

Patent Office. 
Reeord (s) involvcd: 

All unpublished manuscript decisions of the Patent Offiee, and all available 
indices thereof. 

Sections of the Act: 
Sec. 552(2) (3)-Identifiable records. 

Judgment: 
For defendant (Agency) as to the decisions, remanded for consideration as 

to the available indices. 
Action to compel the Patent Office to make available aU of its unpublished 

manuscript decisions and a current index providing identifying information for 
the public as to the unpublished manuscript decisions, pursuant to secs. 552(a) 
(2), fi52(a) (2) (Al and 552(a) (3) of the Freedom of Information Act. 

HELD: DefendAlnt's motion to dismiss granted. 
'fhe request in the instant case "for all unpublished manuscript decisions" is 

nat a reasonable request for identifiable records, but rather a broad, sweeping, 
indiscriminate request for production lacking any specificity. It may be truf' 
that some of these opinions could be made available under the provisions of the 
Act if a specific request for an Identifiable opinion were made, but a request for 
all is not specific enough to decide If any particular decision or decisions can 
be made available. 

'I'he order on appeal dismissing the complaint insofar as tile request for all 
unpubliRhed manuscript dedsioml is concerned. is affirmed, but action is remanded 
wht're dismil-lsal did not refer to the request "such indices as are available", 
and it appeared that indict's were availahle. 

Quote from ease on intcnt and scope of the act: "This court is not required 
to examine every manuscript decision of the past 100 or more years to decide 
in each case If there is trade secret or other material which should be -excluded. 
The legisl'ative history of the Act indicates that it was not the intent of Congress 
to add materially to the lmrden of overworked courts." -

LaMorte v. Mansfield 

438 F. 2d 448 (2d Cir. 1971) 
Agency: 

Securities and FJxchange Commission. 
Rceord(s) invoZved: 

Transcript of testimony given by petitioner in 1967 in another matter. 
Section of the A et: 

Sec. 51)2 (b) (7)-Exemptlon for investigatory files. 
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Judgment: 
Petition denied. 

Willard J. LaMorte, President and director of Shattuck Denn Mining Corpora-
tion, is a defendant in actions now pending in the District Court, which were 
brought by Alan Zients and other stockholders for alleged violations of the Fed-
eral securities laws. In the course of taking LaMorte's deposition prior to trail. 
plalntil'l"s attorneys inquired whether LaMorte possessed a copy of the transcript 
of testimony he had given in 1967, under subpoena, in a nonpublic investigation 
being conducted by the Securities and Exchange Commission. Although LaMorte's 
counsel had obtained, with the SEC's consent. copies of the transcript, he refused 
to disclose their contents to the plaintiffs. 

The lower court ordered that defendant La:\lorte turn over his copies of the 
transcript to plaintiffs and any co-defendant who requested them. La:\lorte 
t.hen petitioned the U.S. Court of Appeals for a writ of mandamus to require the 
judge to vacate this order as beyond his power and as an abuse of discretion. 
Petitioner (appellant) replies prineillally on fMeral statutes and SEC regula-
tions designed to preserve the secrecy of administrative investigations when this 
is necm,sary to proper discharge of the agency's functions. The thrust of which is 
that by availing himself of the opportunity. provided both lly statute, 5 U.S.C. sec. 
555 (c), and regulation, 17 C.F.R. sec. 203.6, to obtain under some circumstances a 
transcript of his testimony before tbe SEC in a nonpublic investigation, he did 
not therelly forfeit his alleged privilege to maintain the ('onfifleniiality of this 
testimony. 

HELD: Petition denied. 
The purpose of sec. 555 (c) was to facilitate access by a witness to his own testi-

mony; the olljectives of the Information Act was to promote general access to 
agency records. To the extent that a privilege exists, it is the agency's, not the 
witness'. The agency is free to withdraw the veil of secrecy, and once the witness 
has been allowed to obtain the transcript of his testimony, it is no more privileged 
or confidential in his hands-allsent any restriction placed by the agency on 
disclosure of its contents-than any other record of a previous statement would 
be. 

Legal Aid Society of Alameda County v. Shultz 

349 F. Supp. 771 (N.D. Cal. 1972) 
Agenoy: 

Department of Treasury. 
Record ( 8) involved: 

Records relate to Treasury Department's enforcement of Executive Order 
No. 11246, 3 C.F.R. 339. 

8ections of tke Act: 
Sec. 552(b) (3)-Exemption by statute. 
Sec. 552 (b) (4 )-Ex\-'mption for information given in confidence. 
See. 552(b) (7)-Exemption for investigatory files. 
Sec. 552(a) (3)-Identifiahle records. 

,Judgment: 
For petitioner. 

This action was brought pursuant to the Freedom of Information Act to force 
the Department of Treasury to make available various records relating to the 
Department's enforcement of an executive order which mamlate>l that the 
federal government's economic power as a consumer he affirmativply Ilsed to pre-
vent racial discrimination in employment. 

The Department urges that the documents plaintiffs requ\-,>lted are within at 
least on\-' of thr\-'e \-,xceptiom, of sec. rii)2 (b) : (3), (4), and (7). 

HEW: Order for plaintiff. 
"... [T]he prohibition of section 700 ( e) [Civil Rights Act of 1964] upon which 

the defendant relies is inapplicable; ... [this] provision cannot 'be read to forbid 
the diSClosure lly the DeJ)artment of the TreaRury of information which till' 
Department requires contractors to reveal under Ex\-'cutive Order No. 11246 ..." 
5 U.S.C. sec. 552(b) (3). 

Those portions of documents which are exempt from disclosure pursuant to 
(b) (4) of the Act does not permit withholding of nonexempt portions. "In that 
event, 'suitable deletions' may he made ..." 5 V.S.C. sec. 052 (b) (4). 



The exception of sec. 552(b) (7) is inapplicable because the Department of 
Treasury has failed to carry the burden of proving that the compliance reviews 
are "investigatory files compiled for law enforcement purposes." 5 U.S.C. sec. 
552 (b) (7). 

Quote from case on intent and scope of the Act: "In requiring that those 
seeking documents request 'identifia;ble records', Congress was not creating a 
new loophole that would allow agencIes to continue to escape their responsibility 
to disclose information." 

Long v. United States Internal Revenue Service 

339 F. Supp. 1266 (W.D. Wash. 1971) 
Agency: 

Internal Revenue Service. 
Record(s) invoZved: 

All files of IRS relating to the business activities of Long and his corpora-
tions, and IRS manual and code books. 

Sections of the Act: 
Sec. 552(b) (2)-Exemption for personnel rules,  
Sec. 51)2 (b) (5)-Exemption for inter- and intra-agency memoranda.  
Sec. 552(b) (7)-Exemptlon for investigatory files.  

Judgment: 
Partially favorable to petitioner. 

Long filed this complaint pursuant to 5 U.S.C., sec. 002, to compel the produc-
tion of all files of the Internal Revenue Service relating to the business activi-
ties of Long and his corporations, and an IRS manual and certain "code books." 

Long's sole purpose in seeking IRS files is to obtain under the Freedom of 
Information Act, matters relating to current proceedings before the Tax Court. 

The IRS filed a motion to dismiss the cause. 
HELD: "The defendant's motion Is granted with respect to information concern-

ing the files of the Internal Revenue Service. With respect to plaintiff's request 
to see the manual and code books, however, the motion is denied." 

Relative to the request to see'the investigatory flIes relating to Long and his 
affiliates, the statute provides that request for information must be "identifiable" 
and Long's request is much too vague. 5 U.S.C.A. sec. 552(a) (3). 

"If the manual and code books are 'instructions to staff that affect a member of 
the publiC' r sec. 5.'52 (a) (2) (C) 1and are neither 'related solely to the internal ... 
practices of' the IRS rsec. 002(b) (2) 1 nor 'intra-agency memorandums' rsec.552 
(b) (5) 1, then Long may properly sue to gain access to them. 

Quotc from case on intent and scope of the Act: "The legislatIve history of this 
statute indicates that it is not the intent of the statute to hinder or in any way 
change the procedUres involved in the enforcement of any laws including 'files 
llrepar~d in connpction with federal govenllnent Uti/mtioll and adjudicuUye 
Ilroceedings'." 

Long v.lnternal Revenue Service 

349 F. Supp. 871 (W.D. Wash. 1972) 
.4.gency: 

Internal Revenue Service. 
Record8 (8) involved: 

Closing Agreement Hankbood, Internal Revenue Manual, and Management 
Information Report, Source of Returns-Income Taxes. 

SectaM of the Act: 
Sec. 552(a) (3)-Court review.  
Sec. 552(b) (2)-Exemption for internal personnel rules and practices  
Sec. 552 (b) (5)-Exemption for inter- or intra-agency memoranda.  
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Judgment: 
In favor of plaintitl'. 

Plaintitl' brought action in District Court to compel Internal Revenue Service to 
disclose its Closing Agreement Handbook, Internal Revenue Manual and Manage-
ment Information Report, Source of Returns-Income Taxes. G<lvernment claims 
reports are not stafl' manuals that atl'ect a member of the public which would 
be disclosable. It argues that they are exempt as materials related solely to 
the internal personnel rules and practices of tbe agency under section 552(b) (2) 
and as intra-agency memorandum under section 552 (b) (5) 

HELD: Government's motion for summary judgment denied. 
Factual material does not come under exemption 5 unless it is inextricably 

intertwined with tbe policy-making process. Material at issue does not relate 
solely to internal personnel functions. The court ruled tbat tbe material was 
entirely factual and was not inextricably intertwined with the policy-making 
process. Disclosure of documents rests on equitable determination of whether 
henefits to public from disclosure outweigh etl'ects of n(}ndisclosure. The govern-
ment failed to establish exemption of the documents. Prejudice to the G<lvern-
ment from disclosure is out-weighed by public's right to know. 

M. A. Schapiro & Company v. Securities and Exchange 

Commission 


339 F. Supp. 467 (D.D.C. 1972) 
Agency: 

Securities and Exchange Commission. 
Reoord(s) involved: 

The Securities and Exchange Commission's Statl' Study on otl'-board trading 
problem raised by the New York Stock Exchange's original Rule 394; and 
all transcripts made and documents received by the Securities and Ex-
change Commission in the course of that investigation. 

Sections of the Aot: 
Sec. 552(b) (a)-EXemption by statute.  
Sec. 552 (b) (4) -Exemption for information given in confidence.  
Sec. 552(b) (5)-Exemption for inter- and intra-agency memoranda.  
Sec. 552 ( b) (7)-Exemption for inYestigatory files.  

Judgment: 
For petitioner. 

M.A. Schapiro & Co., Inc., an underwriter and broker-dealer in bank securities, 
brought this suit under the FOI Act for the production of the Securities and 
Exchange 'Oommission's Statl' Study on the otl'-board trading problem raised by 
the New York Stock Exchange's original Rule 394; and all transcripts made and 
documents received by the Securities and Exchange Commission in the course of 
that investigation. 

The defendants allege that this information is exempt from disclosure under  
5 U.S.C. secs. 552(b) (3), (b) (4), (b) (5) and (b) (7).  

HELD: There is nothing in sec. 1905 of Title 18 that .prevents the o.peration of 
the Freedom of Information Act. The provision for documents specifically ex-
empted from disclosure by statute [5 U.S.C. sec. 552 (b) (3)] relates to those 
other laws that restrict public access to specific government records. It does not, 
as defendants allege, relate to a statute that generally 'Prohibits all diSclosures 
of confidential information. 

The requested items do not fall within the exem.ption for "trade secrets" and 
commercial or financial information obtained from a person and .privileged or 
con.fldential. [5 U.S.C. sec. 552(b) (4)]. This exemption serves the function of 
.protecting .privacy and the competitive poSition of citizens who otl'er information 
to a~ist government policy-makers. The statutory scheme, however, does not 
permlt a bare claim of confidentiality to immunize agency files from scrutiny. 
The Court has the responsibility to determine the validity and extent of the 
claim of confidentiality, insuring the fact that the exemption is strictly construed 
in light of its legislative intent. 

The documents involved are not inter-agency or intra-agency memoranda or 
letters. [5 U.S.C. sec. 552 (b) (5)]. None of these d<>cuments express an exchange 



of ideas hetween agpneies or thpir rpspeetiYe staff lll(,lIIUers. Therp is no adlllinis-
trativp policy-making llroce;;s exllihitt'd in any of tilt' transcripts or documents 
presented. 

The documents were not exempt from disclosure 011 the ground that tlwy wpre 
inve;;tigatory files compiled for la \Y enforcemt'nt purposes [5 C.S:O. sec. 5ii2 (Il) 
(7)] sinep the agency failed to proffer any facts which would show it contt'lllplatpd 
within tht' reasonahly nt'ar futurt', a law enforcement procpeding uased upon 
the six-ypar-olfl material>,. 

Marlin v. N euschel 

396 F. 2d 759 (3d Cir. 1968) 
Agenell: 

Selective Sprvicp Commission. 
Record (8) ill1Jol1)cd: 

Home addrpsses of members of a certain local ~plpctive Fen-ice board. 
Sections of the Act: 

None ~pecified in opinion. 
J ufll7mcnt: 

}i'or defendant on procedural point. 
To support an allt'gation that a local draft hoard was illegall~' constituted 

oecausp of the residency of at lpast onp of its mem\)(>rs outside of the county. 
the plaintiff sought from dpfendant, clerk of thp draft hoard. the home addreRs 
of (>ach nwm'her of the Iloard. The right to the demanded information waR 
predicated 011 the Freedom of Information Act. Thp dPielldant'!\ motion to 
dismiss the comIllaint inclndE'd a ~ppcific fE'qnpst for no day'H in which to an-
swer the complaint if the motion was deniE'd. The lower court dhl not grant 
or deny the motion, but on its -own motion enter€'d a final order granting the 
relit'f sought in the complaint. 

HELD: .Judgment vacated and cause remanded. 
Apparently, the court waR Il!~rturhed that a public agency exercising great 

power over an individual should withhold from him simple faetual informa-
tion whirh would pnahle him to know whether the ag€'ney ifl >'0 conl'ltitllted al'l 
to make its acts lawful. However, the government and its officers, as wen as 
priva te citizt'HS, are pntit\€'d to dup and regular proce>;>; in thp pleading, hearing, 
conl'lideration aud diRposition of litigated elaiml'l. The fact that II COllrt douht" 
that II puhlic offiepr mn jm;tify at't,; complaint'C) of dops not warrant a denial 
of t.he right to plead whatpver (Iefeus(' he may and to hl1\-e thp meritR of the 
controversy decided in regular courRe. 

Miller v. Smith 

292 F. Supp. 55 (S.D.N.Y. 1968) 
A.gency: 

United States Coast Guard. 
Record (8) involved: 

Memoranda prepared by members of the staff of the Commandant relative 
to the sU!,pemlion of pIli intiff's license. 

Scction of tll(' Act: 
Sec. 552(b) (5)-Exemption for inter- and intra-agency memoranda. 

Judgment: 
]"01' defendant (Agpn(~y). 

Plaintiff was chargf'd with npgligE'nce in conn€'ction with a collision hetween 
two vE's~els (on one of which plaintiff wa,.; aeting aR pilot) in New York Har-
001'. The Examiner found that plaintiff was guilty of negligenee and ordered 
that his licen»€' he sUR~nded for two months. On appeal, the Commandant ap-
pointed from his staff three mE'milers tn hear oral argum..nt for the plaintiff. 
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Two of the members made and signed a memorllndum ... recommending that 
the Examiner be upheld. The third member made and signed a llwmorandum 
recommending that the Examiner be reversed. It is these two memorandums of 
members of the Board which plaintiff demands to see. 

HELD: It seem:> perfpctIy cl('ar that the public information section of the 
Act does not giv(' plaintiff any right to thE' memOr!ll1(la of the Board. They 
are plainly "intra·agelley llI('morandunu;" amI, . . . woulll not be available 
in ordinary litigation. i) U.S..(J. sec. (")52 (b) (G). It would inhibit the free ex-
pression and interchange of views within the Commandant's staff if staff memo-
randums were available to the publie. "Here the agpney is sole, the Commandant 
himself. His decision and order must bp availabll', but not staff ml'moranda 
such as the opinions of the mpmbl'r!:l of the Pprmanent Board to Ht~ar Oral 
Argument." 

Mink v. Environmental Protection Agency 

410 U.S. 73 (1973) 
Agency: 

Environmental Protection Agency. 
Record (8) invo~ved:  

Documents relative to an underground nuclear test explosion.  
Sections fit the Act: 

Sec. 552(h) (l)-Exemption for information withheld by Executive order. 
Sec. 552(b) (5)-Execption for inter- and intra-agency memoranda. 

Judgment: 
For defendants (Agency). 

This action began with an article that appeared in a Washington, D.C. 
newspaper indicating that tIw President had reC!'ived conflicting recommenda-
tions on the advisibiJity of the underground nuclear test scheduled for the 
coming fall and, in particular, noted that the "latest recommendations" were 
the product of "a departmental under-secretary committee named to investigate 
the controversy." Subsequently, Congreflswoman Patsy Mink sent a telegram 
to the President urgently requesting the "immediate release of the recom-
mendations and reports by inter-departmental committee ..." When the request 
was denil'd, an action under the Jfrepdom of Information Act was commenced 
hy Congresswoman lfink and 32 of her colleagues in the House. 

PetitionerI'! immediately lllovpd for summary judgment on the grounds that 
the materials sought were specifically ext>mpted from disclosure under suh-
section (b) (1) and (b) (5) oftlHe' Act. 

The District Court t>ntered sunllllary judgment for defendants, and plain-
tiffs appe-aled. 

The Court of Appeals rt>versed the Summary judgment which denied all 
relief to tht> plaintiffs and remanded the case for an in camera inspection of 
documents by the District Court. 

HELD: Reversed an(l Reman(lcil by the Supreme Oourt. 
Mere classification as "Top Secret" or "Secret", pursuant to Executive Order 

10501, exempts from compelled disclosure, under the Freedom of Information 
Act 5 U.S.C. tl52(b) (I), six of the nint> requested documents contained in the 
Under Secrt>tary Committee's rl'llOrt. 

5 U.S.C'. 552(1)) (1), precludl's U.S. District Court's in camera inspection of the 
eontt>sted documents for purposes of separating out for disclosure the "non-
l';rert>t" components. 

Dil"clnsure of till' remaining threl' docllments conceded to he "unclassified", 
although generally exempt from ~'Qmpelled disclosure under intra- or inter-
agency exemption, 5 U.S.C. 552 (b) (5). must, ab!'lent proof that only advisory 
matt>rial is inVOlved. be subjected to -in camera inspection f0r separation and 
disclosnre of clearly factual matters. 

Quote tram case on intent ana scope ot Act: "Without question, the Act is 
hr()1adly co~ceived. It seeks to pE'rmit ae<'t>RR to official information long Rhielded 
llnneeessanly from puhlic vit>w and attl'mpts to create a judicially enforC!'ahle 
public right to secure such informatio!). from possibly unwilling offieiitl hands." 



Misegades v. Schuyler 


328 F. Supp. 619 (E.D. Virginia 1971)  
A.QC1Wl/: 

Patent Office. 
Record (8) involved: 

Patent Office form used for pending patent application. 
Rcrtio1l8 of the Act: 

Sec. 552 (b) (3)--Exemption for material specifically exempted by statute. 
Sec. 552 (b) (4)-Exemption for trade Recre!s and confidential commercial 

or fi1lancial information. 
:-;pc. fifi2 (Il) (5)-I<Jxemption for inter- or intra-agency memoranda. 

"juT(Jmen t: 
In favor of defendants. 

Plaintiff brought action to compel disclosure of Patent E'orm ufled in proc-
essing patent application. 'l'he form also cites other patents for the purpose of 
narrowing the claims which the inventor asserts for his invention. Plaintiff 
did lIot represPllt patent applicl1tioll amI did not di:;clof;e tIH' nature of hi" inter-
est in the material. Tilp Government nssprted thnt tltp material was eXPllllltp(} 
under Sec. 552 (b) (3). (4). and Ul) and by 35 U.S.C. SP(·. 122 which provider; 
that applications for patpnts and information concerning same be kppt in con-
fidpnce by the Patent Offi(?e. The regulations of the Patpnt Officp also provide 
that patent applications be vresprved in spcrecy. The Court held in favor of 
defendant:;; ruling that the material at iSl'lue was confidpntial under 3ri U.S.C. 
:-;ec. 122 and the Patpllt Officp regulations. The court rulpd on this hasis alone 
and did not address itRelf dirpctly to the F.O.I.A. CXPIllIltions claimed hy 
Defendants. . 

Moss v. Laird 


- F. Supp. -- (D.D.C. 1971) Civil Action No. 1254-71  
Agency: 

Department of Defense. 
Rec(ffd(s) involved: 

Portions of the Pentagon Papers. 
Sections of the Act: 

Sec. 552 (b) (1 )-Exemption for information withheld by 'Executive order. 
Judgment: 

For defendant (Agency). 
Two Congressmen and the Dirpctor of ,the Freedom of Information Center have 

brought this action against the Department of Defense and the Secretary seeking 
access to portions of the Pentagon Papers under the Freedom of Information Act, 
5 C.S.C .. sec. 552. 

The Government contends that if the papers are disclosed, it could result in 
serious damage to the nation by jeopardizing the international relations of the 
United States and cause the (~ompromise of intelligence overations vital to the 
national defenlle and thereby cause exceptionally grave damage to the nation. 
There was nothing to suggest that the administrative decision was arbitrary or 
capricious. 

Plaintiffs nonetheless urge that the Court personally review, in camera, the 
withheld documents and make its own independent de novo determination. 

HELD: Summary judgment granted for defendants. 
The Freedom of Information Act pxempts from public inspection matters 

"specifically required by Executive Order to be kept secret in the interest of the 
national defense or foreign policy." 

The Act ,\VlllS not designed to open ull Government files indiscriminately to pull. 
lic inspection. Obviously, documents involving such matters as military plans. and 
foreign negotiations are peclliarily the type of doclllllPnts entitled to confidential-
ity.

"Cnder the circumstances here presented, no in camera inspection is neces-
sary. 
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National Labor Relations Board v. Clement Brothers Company, 
Inc. 

407 F. 2d 1027 (5th Cir. 1969) 
Agency: 

National Labor Relations Board. 
Record ( 8) involved: 

Prehearing statements of non witnesses. 
Section of the Act .. 

Sec. 552 (b) (7 )-Exemption for investigatory files. 
Judgment: 

For defendant (Agency-Board). 
Action by NLRB against defendant (Company) for rendering unlawful as-

sistance to the International Union of District 50 during a membership campaign 
when the Union did not represent an uncoerced majority of the Company's
employees. 

Throughout the proceedings against them, the Company requested an oppor-
tunity to examine all prehearing statements taken by the BOOrd agents in the 
course of investigating the un1)air labor practice charges. The Board made avail-
able the prehearing statements of witnesses but refused to 'disdose those of non-
witnesses. After the Boord's initial refusal, the Company tiled suit seeking the 
requested statements under the authority of Section 3 of the Public Information 
Act,5 U.S.C. sec. 552(a) (3). The District Court ruled against the Company on 
the basis that the requested statements were within exemption 7. 

HELD: For defendant (Agency-Boarit). 
Although the decision of the District Court was not appealed, the Court of 

Appeals concurred stating: "It would seem axiomatic that if an employee knows 
his statements to Board agents will be freely discovera'ble by his employer, he will 
be less candid in his disclosures. The employee will be understandably reludant 
to reveal informMion prejudicial to his employer when the employer can easily 
find out that he has done so .... In order to assure vindication of employee rights 
under the Ad, it is essential that the Board be able to conduct effective investiga-
tions Ilnd secure supporting statements from employees. We feel that preserving 
the confidentiality of employee statements is conducive to this end." 

National Cable Television Association Inc. v. Federal Communi­
. cations Commission 

479 F.2d 183 (D.C. Cir.1973) 
Agency: 

Federal Communications Commission. 
Reoord (8) involved: 

Documents related to proposed rulemaking in F.C.C. 
Scotion8 of the Aot: 

Sec. 552(0.) (B)-Identifiable records. 
Sec. 552 (b) (4)-Exempti{)n for trade secrets and confidential commercial or 

financial information. 
Sec. 552(h) (5)-Ex~mption for int~r- and intra-agen('~' memoranda. 

Judgment: 
ReY~rsedand remanded for further consideration. 

Plaintiff brought action to compel F.C.C. to disclose documents relating to 
cost!l, facts, reasons behind F.C.C.'s proposed rule-making to increase license fee 
schedul~s. N.C.T.A. claim~d a need for the information in order to suhmit com-
m~ntar:v at the rule-making hearing on the proposal. Di"trict Court granted snm-
mary judgment for the Commission ruling that th~ records requested were not 
"identifiahle" within the meaning of Sec. 552(0.) (B). Plaintiffs appealed. 

HELD: Rever8cd amd remanded for further cOfl.8iaeration. 
Sec. 552(a) (3)-Identifiable records. 
F.C.C. refused to disclose documents requested because to do so F.C.C. would 

have to retrace steps taken in rule-making in order to discover the materials. 



District Court upheld this refusal. Circuit Court reyersed. E'.O.I.A. only require~ 
that person Reeking records provide sufficient information to permit the agency 
to identify the records. Requirement that records be identifiable should not Ill' 
used as device to withhold records. Once rule-making proceedings have taken 
place, the agency has lIy definition already identified its sUPIlorting documents. 
N.C.T.A. phrased its request fiS specifically as the Commission's puhlic notices 
permitted. On remand, Commission should be required to identify records at least 
by clasRification and then should he required to establish whether any of the 
materials fall under the exemption in the .~ct.The Court verceh'ed two expll1l1-
tions which the Commission might assert on remand but ruled that the record 
before the Court did not justify nondisclosure at this stage. 

Sec. 552 (6) (5) : In order to claim exemption undpr this section, the Commis-
sion would have to establish that the faetual matter was so intertwined with 
policy-malting processps that it would violate the purpose of thp pxemption to dis-
('lose it. District Court Ilhould inspect the material in camera to dptennine this. 

Spc. 552 (b) (4) : Information could only be withhcld under this exemption if 
the court was unable to render the information sufficiently anonymous hy dplpt-
ing of filing party's name to comply with the purpose of the exemption. 

National Parks and Conservation Association v. Morton 

351 F. Supp. 404 (D.D.C. 1972) 
Agenq/: 

Departmpnt of tllP Interior. 
Record (8) involved: 

Documents containing detailed financial data of variol1s concessioners within 
the national parks, induding saIl'S statistics. inventorips, holdings, ex-
penses, statements of profits and gross receipts, HE'cnritiE'~, liabilities, and 
Si<'llaries and hOl1tlSpS by pOilltio:il. . 

Section of Ote A.ct: 
Sec. 552 (b) (4 )-Ji]xpmpt!on fO!' information giYl'll in confirlenep . 

•Judgment: 
l!~o1' (}pfendant (Agency). 

Plaintiff. a nonprofit Nlucational and "dE'lltific organization. !'equpsted the 
1)i1'p('tor of flIP ~n tional Reryiee to disclose flpp('ifierl doeul1lpnts cOllcPrning its 
COllcE'ssion operntiolls. Aftpr revpalillg substalltinlly all thp informatioll that was 
obtaillHhle without ext('nsive rel"parch, the Park SprYice d('nipd that part of the 
plaintiff'" requE'st whkh sought. the rpsnlts of a udUs UpOIl thE' books of seYE'ral 
('omvani('>; oP('rtl ting ('ollcE'ssioml in tllp national parks, thp annual fillaneial statp-
ments filE'd with til(' I'a rl, Sprvkp by these COJ1('NISionprf' and othpr finmwia I 
information. 

HELD: The reque8ted materials were "eonjidcntial" within ememption (b) q) 
of the Information Act and therefore not 8ubjeet to di8cl08ttre. 

In sitt'ntiol1i, jlnrti('ulnrly whI'Lp the IJPrsous involved. as herp. had denied 
]lprmisRion to the National Park sPryiC'e to rE'lease thp information. the "Collrt 
ngreN' that thp illtprE'~t and priyacy of thp Jl!'rson who !'lubmit thE' information 
should f('cpiye ~omE' w('igb! ill pal'll determiuatioll HR to til<' ('O\'eragp and appli, 
('Mioll of sllhsp('(ioll (h) (4). fhlowP"pr, the ('ontrolling tellt. !lS outlinpd in the 
Ipgi;;:Jative hh,tory .. , i,. ,yhethpr the documpnt,. J'pqupslwl ('ould lJp fairly char-
Heterizpd as th!' type of information that would not gpnprally bp made anlilablp 
for puhlic pprnsaL" 

Nichols v. United States 


325 F. Supp. 130 (D. Kan. 1971)  
A.qeneie8: 

(a) National Archin's and Record Sel"\'kE'. 
(b) Gpnrral ServicE'S Administration.  
(f') Secrrtary of the Nayy.  

Reem'il (.~) il1'1'011)(,(/; 
Yarious matprial" relating to thp assasRinalion of I'rpsident Kpnnedy, 

namely, rifle belonging to Lpp Harn', Oswald. coat lind shirt worn by 
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President Kennedy at moment of assassination, various bullets and frag-
ments, and radiologist's study of X-ray films taken at autopsy. 

,'!ection of the Act: 
Sec. 552(a) (3)-Availability of identifiable records. 

Judgment: 
For defendants (~encies). 

Plaintiff, a duly licensed physician in Kansas wisheel to study certaiu items of 
evidence, in custody or in possession of the defendants, which will afi'ord him 
an opportunity to resolve conflicting opinions, conclusions and uncertainties 
concerning the death of the late President .Tohn F. Kennedy. In order to com-
{llete his study, plaintifi' specifically sought to inspect the rifle helonging to Lee 
Harvey Oswald, the coat and shirt worn by President Kennedy at moment of his 
assassination, various bullets and fragments, and the written diagnosis of find-
ings m.ade by the radiologist from his study of X-ray film;; taken at the autopsy 
of the late President. 

Defendants question the Court's jurisdietioll ov('r the subjeet matter because 
plaintifi"s demands do 110t constitute requests for "identifiable r('{'ords." 

BELD: Defendants' motion for summary judgment granted. 
A record is intended to serve as evidence of something written, said or done and 

is not kept to gratify the curious or suspicious. 
Items which included the rifle belonging to IA!e Harvey Oswald, the coat and 

shirt worn by President Kennedy at moment of his assassination, and various 
bullets and fragments are not classified as "records" within the Federal Public 
Records Act (5 U.S.C. sec. 552) which requires government agencies to make 
available various identifiable records on request. . 

The diagnosis and findings of the radiologist is a record, but since these items 
had been delivered to agents of the United States Secret Service, the court can-
not require their productioll, in that they were not in custody or control of an 
agency. 

Petkus v. Staats 

364 F. Supp. 680 (D.D.C.1973) 
Agenoy: 

Cost-Accounting St~ndards Board. 
Record (It) involved: 

Statements filed with Board by DefelH;e Contractors. 
Scctions Of the A.ct: 

Sec. 552(b) (4)-Exemption for trade secrets and confidential commercial or 
financial information. 

•Judgment: 
In favor of Defendant. 

Plaintifi', attorney for Corporate Accountallility Ueseardl Group, filed action 
in District Court to oompel disdosure by Cost-Aceounting Standards Board of 
certain Disclosure Statements containing cost-accounting prineipJes and proce-
dures filed by Lockheed Aircraft Corporation, ITT and General Motors Corp. and 
their subdivisions. 

HELD: Dilltrict Court granted Dpfendant'8 ?notion to (lillmillil. 
Government must prove all elements of Exemption 4--that the informatioll is 

eUhera trade secret or commercial or finaneial, that it was obtained from a per-
son and that it is privileged or eonfidential. Court relied on in camera inspection 
to hold that material fell under exemption 4. Here, procedural measures 
enumerated in Vaughn v. Hallen, (-~ F.2d Civil Action No. (73-1039), 
not necessary because plaintitr was familiar with the form used by compan!ies to 
submit information and therefure was able to characterize it without the aid 
of exhaustive court inspection Further, Disclosure Statements were not di-
Yerse; they were all subject to the same exemption. 



Philadelphia Newspapers Inc. v. Department of Housing and 

Urban Development 


343 F. Supp.1176 (E.n. Pennsylvania 1972) 
Afjcnoy: 

Department of Housing and Urban Development. 
Rcoord(s) involved: 

Names of certain appraisers who allegedly appraised dilapidated houses far 
in excess of their value. 

Seotions at the A.ot: 
Sec. 5l52(b) (5)-Exemption for inter- and intra-agency memoranda. 
Sec. 552(b) (7)-Exemption for investigatory files. 

,Judgment: 
In favor of plaintiffs. 

Plaintiffs (newspaper) brought action ill District Court to ("ompel H.U.D. to 
release names of fee appraisers who had appraised properties (allegedly far 
in exeess of their value). 'The Government argued that the material was exempt 
as inter- or intra-agency memoranda under § 51;2(b) (5) and as investigatory 
files under § 552(b) (7) (because the material had been induded ill Grand Jm.\' 
binders). 

HELD: Plaintif/'8 motion tor 8Unl1nary judgment granted. 
Materials were not independently privileged and would not. be deemed 

IJrivileged merely by their inclusion in binders before the Grand .Jury. )laterial 
is purely faetual and not inextricably intertwined with the policy-making proeeRS 
and therefore does not fall under exemption (b) (5). The Court rejects the Gov-
ernment's elaim of exemption under § 552(b) (7). The Government claimed that 
the material was exempt because it was included in Grand .Jur)' inwRtigatiVf' 
binders. The court ruled that thiR fad did not exempt the material because the 
material was n:ot privileged hefore being included in the binderR. Material not 
independently privileged cannot become privileged by including it with other, 
exempted material. In the court's estimation, disclosure would not prejudh:e or 
sensationalize the climate of any proceedings that might he brought against the 
fee assessors. 

Polymers, Inc. v. National Labor Relations Board 


414 F. 2d 999 (2d Cir. 1969). cert. den. 396 U.S. 1010 (1970)  
Agency: 

National Labor Relations Board. 
Record (8) involved: 

Board document entitled "A Guide to the Conduct of Elections" 
Sections ot the Act: 

Sec. 552(h) (2)-Exemption for internal personnel rules. 
Sec. 552(b) (5)-Exemption for inter- and intra-agency memoranda. 

Judgement: 
For defendant (Agency). 

In action involving a petition by an employer to review, and a cross-petition by 
tbe NLRB to enforce, an order of the Board that a union was duly certified as col· 
lective bargaining representative and that the employers refusal to bargain with 
the union constituted an unfair labor practice, one subordinate qUestion was 
whether the Board was justified in refusing the company's request to inspect a 
Board document entitled "A Guide to the Conduct of Elections." 

HELD: Under the circumstances of this case the Board was justified in refusing 
to produce the Guide. 

The Freedom of Information Act requires an agency to make available "admin-
istrative staff manuals and instructions to staff that affect a member of the 
public" (5 U.S.C. sec. 552(a) (2) (C». However, this provision is subjeet to cer-
tain limitationR, e.g., 5 U.S.C. sec. 552(b) (2) excepts from the operation of the 
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statute matters that are "related solely to the internal personnel rules and prac-
tices of an agency." The House Report interpreted this exception to cover oper-
ating rules, guidelines and mauuals of procedure for government inevstigators or 
examiners. 

This Guide is said to be an interual advisory document for the use of Board per-
sounel and plays no Significant role in the Board's adjudication of election dis-
putes. As such it appears to fall within the further exception specified in 5 U.S.C. 
sec. 552 (b) (5) as an "intra-agency memorandum." 

"While the iuterest of the Board illi refusing to produce the Guide is not clear, 
its relevance to the instant controversy is even less clear. We do not hold that 
under no circumstances would the Board be required to produce the Guide; but in 
the c(}ntext of the instant case we will not disturb the refusal of the Board to 
produce the Guide." 

Reinoehl v. Hershey 


426 F. 2d 815 (9th Cir. 1970)  
Agency: 

Selective Service System. 
Record(s) involved: 

Copy of Selective Service file. 
Section Of the Act: 

Sec. 552 (a) (3)-fe!'. 
Judgment: 

J;'or defendant (Agency). 
Action to have declared invalid a Selective Service System Regulation (32 

CFR sec. 1606.57), which provid!'s that before indictment or a habeas corpus 
proceeding, a registrant or his repr!'sentative may review the file at the draft 
hoard office, and receive a copy by paying one dollar per page, or $5.00 per hour 
for an employee to monitor the file while the registrant copies the file himself, 
and to compel issuance without charge of a copy of the Selective Service file. The 
district court dismissed the complaint. 

HELD: Affirmed. 
31 U.S.C. see. 48311 authorizes such a charge and [) U.S.C. sec. 552 does not 

change this result. 

Richardson v. United States 

465 F. 2d 844 (3rd Cir. 1972) 
Agency: 

Department of Treasury. 
Record «(/) involved: 

An accounting of the receipts and expenditures of the CIA and to enjoin 
any further publication of its consolidated statement titled "Combined 
Statement of Receipts. Expenditures and Balances of the United States 
GoYernment," which did not reflect them. 

Scction Of Hill Act: 
Sec. [;.'52 (b) (3)-Exemption by statute. 

,j IIdgment : 
For petitioner but not on the basis of the FOI Act. 

Action by taxpayer seeking writ of mandemus to compel Secretary of Treasury 
to publish an accounting of the receipts and expenditures of the CIA and to 
enjoin allY further publication of Government's consolidated statement which 
did not refiect them. 

Tile Central Intelligence Agency Act of 1949, 63 Stat. 208, U.S.C. secs. 4038, 
403f(a) and 403g (1970) established a unique procedure for funding the CIA. 
This procedure creates a two-step system for disbursement of the Treasury's 
monies to the CIA. First, Congress appropriates money to some other agency. 
alld then that agency transfers the funds to the CIA. The only accurate account-



ing for the funds is the certificate rendered by the Director of the CIA, but it 
does uot appear that this certificate or its contents are made available to tht' 
publk Presumably the money actually spent is refie0ted in the Trt'asury Depart-
ment's aunual statement as a disbursement by the original agency to whieh 
Congress made the appropriation. The Governmt'nt argues that the Congress lIas, 
by the CIA Act, relieved the Secretary of the-Treasury of the obligation to puh-
lish a statpmcnt pertaining to funds received and eXVt'nded by the CIA. 

1'lIe Unitpd Statps District Court for the WE'stern District of Ppnnsylvania, 
,Josellll P. "Wilsoll, Jr.; dpuipd plaintiff's application for a three-judge court and 
dismissed the complaint on grounds of standing and justieiahility. On appeal, 
appellant alleges inter alia, jurisdiction hased upou 5 U.S.C. sec. i)52(a) (3). 

HEUJ: Order of the District (Jourt vacated and remanded. 
The FrepdoUl of Information Act (5 U.S.C. see. 552(a) (3) does not provide 

a ground for jurisdiction })pcause it does not apply to "matters that are ... 
sppdfically pxemlltt'd from disl'losure h;l' Htatutt'... :' r;. U.S.C. HPC. ;-;;;2 (h) (3). 
The lIlandamus statutE', 28 U.S.C. 13m, is allpt'llant'" only basis for jurisdiction. 

Robertson v. Shaffer 

Civil No. 1970-71 (D.D.C. 1972) (unreported) 
AgcfWll: 

Federal Ayiatioll Administration. 
Records involved: 

Mechanical rpliability reports amI system worthinpss reports. 
8cctio/!8 Of the Act: 

Spc. rii2 (b) (l )-Ext'mption for information ~peclfically exempted by 
statute. 

Sec. rI52(b) (4)-Exemptlon for trade secrets and confidential commercial 
or financial information. 

Sec. r);)2 (b) (iJ)~Ext'mption for intt'r- and intra-agpncy Irlt'moranda. 
~t'c. 5G2(h) (7)-J<JXt'llption for invt'stigatory files. 

,Judgment: 
For plaintiffs. 

Plaintiff requt'stt'd ;:aft'ty reports from thp FAA, including (l) "mechanical 
reliability reports" relating to mt'chanical malfunctions rt'ported by airlines to 
thp agency, which reports were printt'd by the agency and circulated to the 
airline industry; and (2) "s.ystem wort.l:\ine&,> analysis program" reports, which 
"r:.' reports of inspections of airline maintenance and ollt'rntionr; functions by
l"AA inspectors. . 

Oil ero~s motions for summary judgl11t'nt, tIlt' ('ourt ordered that all records 
rt'qUt'>itt'd be produced by the agency. 

Robles, Trujillo, Trujillo v. E.P.A. 

Civ. A. No. 72-2470 (4 Cir.1973) 
Agenf'Y: 

Environmt'ntal Protection Agency. 
R('c()nl(.~) im'oZ,red: 

RPAlIlts of snl'\'t'y conduetpd br E.l).A. to mpasure radiation le\,pl8 in homt's 
in area where uranium tailings had been uRPd as clean fill dirt for con-
struction of buildings. 

8cetiol!8 of the Art: 

8('c. ;)I)2(h) (6)-ExeIrllltion for personnel and mt'dical files and similar filt's, 
the disclosure of which would constitute a clearly unwarranted invasion of 
privacy. 

,Ju£1gm.ent: 

In favor of plaintiffs. 
Plaintiffs filed action in District Court to compel disclosure of survey report 

made by E.P.A. of monitoring it conducted of radiation levels in homes in areas 
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where uranium tuilings had been used as clean fill dirt in construction. Survey 
involved the placing of air samplers in homes and some homeowners were prom-
iRl'd that the results would not be disclosed to anyone other than the owner 
or occupier and federal officialR working on the problem. Government claimed in 
District Court that matl'rial was exempt under section 552(b) (4) and section 
552(b) (6). District Court ruled that the material did not fall under section 552 
(il) (4) but was eXl'lllpt under section 552(b) (6). Plaintiffs appeall'd. 

HEW: Reverscd. Di8trict (Jourt i.~ ordered to grant (U8closure to plaintiffs. 
Because of the District Court's ruling, on plaintiffs' appeal, Defendants claimed 

I'xemption entirely on section 552(b) (6) and therefore the determinati:m of 
whether the District Court's ruling as to that exemption was correct is the sole 
iflsue before the Court. Results of survey were not personnel or medical files but 
tlil' basis of the Government's claim rl'sts on the remainder of the exemptbn 
which protects "similar files" the disclosure of which would he a clear invasion 
of privac)·. "Similar" llleallS of the same confidentiality as medical or personnel 
file1-\ containing "intimate details" of a "highly personal" nature. Material at 
issue involved effC(~t of radiation levels only on health of specific occupants and 
therefore was of a "highly personal" nature. However, in addition, confidentiality 
must lie proven. Promise to homeowner of confidentiality is not by itself sufficient 
grounds for claiming exemption. Agency argued that plaintiffs' need for the in-
formation was negligible. 

Court rejects this factor as heing irrelevant to a claim for material under the 
F.O.I.A. Court also rl'jects the argument that disclosure would do more harm 
than good. Such a balancing test is used only in the exercise of the court's eqaity 
power and the weight of authority has held that tll(' F.OIA. pr~ludes the Court 
from exercising equity power" in disposing of actions under the Act. The Court 
also rejects the argument that material should 1I0t be disclosed because it is 
too complex for the general public to undl'rstand. The court finds no reasons for 
holding that dise!osnre of the material would constitute a clearly unwarranted 
invasion of privacy. 

Rodriquez v. Swank 

318 F. Supp. 289 (N.D. Ill. 1970) 

Illinois Del)artment of Public Aid (The federal regulations with respect 
to tht' payment of Statp AFDC" benefits were promulgated by the Depart-
ment of Hew). 

Rcrorilg (.q involved: 
~one. 

Section Of til cArt: 
Sec. 5;;2 (a ) (1) (D )--",Iaterials puhlh:hed: substantive rules, policies, and 

interpretations. 
•hulfln/en t : 

For petitioner. 
Action challenging the validit~· of a statewide regulation relating to the pay-

ment of benefits under the Illinois aid to fllmilies with dependent children pro-
granL The eomplaint chargeH that defendants have failed to act promptly, Ilnd 
pay rt'troactive benefits. with respect to all members of the class, as prescribed 
loy the regulations found in Part IV of the HEW Handbook of Public Assistance 
Administration. The defendants who are the Dir('ctors of the Illinois and Cook 
County Departments of Publie Aid and tile Cook County Comptroller contend 
illin' alia, that the federal fl'gulatiom; l'eli('(] upon b~' vlaintiffs w('re invalidly 
promlligated ~:inee no notice of the llropos('d rule making was !,riven when the 
j'('gnlations wpre issued. 

HELD: Defcndant'g motion,~ to di8miul i.~ denied. Plaintiff'., complaint for a 
("(188 811it 1?1101Il([ be maintained. 

The requirement of notiee in the Administrative Procedure Act. 5 U.S.C. sec. 
;;r,;~ (b). iii inapplicable when th(' regulations ('oncern matters relofing to grants, 
:11-\ do the inRtallt oneR. S!'e 5 U.S.C. s('e. 51'>3 (a) (2). And if it is defendant's claim 
tliat the r('gulatiom; were not pllblh;hed as requirl'd by 5 U.S.C. "ec. 552(a) (1j 
(D), this fact cannot avail him for he concedes in his bri('f that he had actual 
notice th!'r('of. T'he regulations are therefor(' binding pursuant to the terms of 
~ec. 552 (a) (1) : 



Except to the extent that a person has actual and timely notice of the terms 
thereof, a person may not in any manner be required to resort to, or Iw ad-
versely affected by, a matter required to be vublished in the E'ederal Register 
and not so published. 

Sears v. Gottschalk 


357 F. Supp.1327 (E.D. Va. 1973)  
Agenvy: 

Patent Department. 
Record ( 8) involved: 


All existing abandoned United States patent applications.  
Sections of the Act: 

Sec. 552 (a) (3)-Disclosure of identifiable records.  
Sec. 552 (b) (3)-Exemption for material specifically exempted by statute.  
Sec. 552 (b) (4)-Exemption for trade secrets and confidential commercial or  

financial information. 
•Judgment: 

In favor of defendants. 
Plaintiff brought action in District Court to compel Patent Commissioner 

to disclose all existing abandoned U.S. patent applications. The Court denied 
Plaintiff's request. Plaintiff appealed. 

HELD: Affirmed. 
Plantiff's request for material was not specific enough to meet requirements 

for "identifiable records" under sec. 552(a) (3). And, even if it was, the material 
requested is exempt under sec. 552 (b) (3) and (4). 

Sears, Roebuck and Co. v. National Labor Relations Board 

346 F. Supp. 751 (D.D.C. 1972) 
Agency: 

National Labor Relations Board. 
Record (s) involved: 

Advice and Appeals memoranda issued hy the General Counsel of the NLRR. 
Section of thc Act: 

Sec. 552(b) (5)-Exemption for inter- and intra-agency memoranda . 
•Judgment: 

For petitioner. 
Plaintiff, Sears. Roebuck and Company brought an unfair labor 11ractice charge 

against the Retail Clerks International Union and now seeks to have the 
NLRB's Regional Director issue a complaint against the Union. 

To promote uniformity in the administration of the Act relative to the 
issuance of complaints, the Regional Directors submit a description of the 
requeRt to the General Counsel's Office in 'Vashington for "Advice" as to disposi-
tion. When a Regional Director fails to if'sue a complaint pursuant to the recom-
mendation of the Advice Branch, the charging party may request the Office of 
the General Counsel to reconsider the decision hy seeking relief from the Office 
of Appeals. The Offiee of Appeals prepares. and submits to the Regional Director 
a memorandum-the "agenda minute"-which provides an allalYRi~ of the appeal 
decision and it is access to thil'! memoranda and other materials incorporated 
by reference therein that plaintiff SPf>ks. pursuant to the Frepdom of Information 
Aet. 

HELD: .Judgment for plaintiff. 
The action of the General Counsel's Office on appeall'! following the refusal 

of Regional Directors to iRsue complaints in ca~es still vending were "final 
opinions" of the staff having effect npon a memher of the puhlic (within the 
meaning of the Act, 5 U.S.C. seC'. 552(a) (2) (C)) relative to the disposition of 
a charge and waf! therefore outside of the Act's sec. (b) (5) exemption. 

The documents incorporated by reference in the Advice and Appeals memo-
randa. even thongh possibly qualified for a sec. (h) exemption taken separately. 
must also be disclosed. ,since they have lost tlwir exempt status by incorporation. 
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Sears, Roebuck and Co. v. National Labor Relations Board 

473 F.2d 91 (D.C. Cir.1972) 
Agency: 

National Labor Relations Board. 
Record (It) involved: 

Advice and Appeals memoranda issued to guide NIJRB's Regional Directors 
in their decisions as to when to issue COlllplaints. 

Section8 of the Act: 
Section 552 (a) (3)-Court review. 

Judgment: 
In favor of defendants. 

Plaintiffs sought Advice and Appeals memoranda (issued to guide NLRB's 
Regional Directors in their decisions to issue complaints) to aid plaintiffs' partici-
pation in an unfair labor practice proceeding against the Retail Clerk's Interna-
tional Union. NIJRB refused to disclose the memoranda to plaintiffs and plaintiffs 
brought an action against defendants in District Court. The District Court 
enjoined Defendants from going forward with the unfair labor practice proceed-
ings until disputes over the material requested by plantiffs could be resolved. 
NLRB appealed from the injunction. 

HELD: Re'l:erscll. 
District Court was correct in its premise that there is jurisdiction to enjoin 

agency pro('Cedings 1)ending resolution of a Freedom of Information Act claim. 
However, hare existence of jurisdiction does not mean that plaintiffs are entitled 
to relief by the District Court. To get relief plaintiffR must make a "cogent" 
showing of irreparable harm. Plaintiffs may have a right under the Freedom of 
Information Act to obtain the documerrts but this is not the issue before the 
Court. Those considerations are of a different order from the kind of irreperable 
injury required to interrupt an administl'ative proceeding. The memoranda may 
be of some value in prosecuting a complaint hut they were not desigued to serve 
that function. The Board will have access to the memoranda during its adjudica-
tion of the complaint and there is no reason to believe that the Board will not 
prORecute the complaint diligently and in good faith. Whatever benefits can be 
derh"ed from the documents can be developed in the proceedings hy the Board. 
Therefore the Plaintiffs failed to make the requisite showing of irre-perallie harm 
to justify judicial interruption of an administrative proceeding. 

Sears Roebuck and Co. v. National Labor Relations Board 

435 F. 210 (6th Cir. 1970) 
Agenoy: 

National Labor Relations Board. 
Record ( 8 ) involved: 


Information requested was not specified in the opinion.  
Section Of the Act: 

Sec. 552 (a) (3)-Court review. 
•Judgment: 

In favor of defendants. 
Plaintiffs brought action in court for 1) declaratory judgment finding plain-

tiff-employer's right to review was prejudiced in unfair labor practice proceed-
~ng because of informatioll withheld b.v N.L.R.B. and 2) to hav!" further proceed-
lllgS of the Board enjOined pending final decision on court review of agency 
withholding of requested information. Distri('t Court dismissed the complaint for 
lack of jurisdiction. Plaintiffs appealed. 

HELD: A.ffirmed.. 
Federal District Court did not have jurisdiction in thiR case. F.O.I.A. does 

not confer jurisdiction on District Court to enjoin agency proceedings pending 
a decision on whether the agency was coneet in withholding information re-
quested under F.O.I.A. sec. 552 (a) (3) only confers jurisdiction on the District 
Court to enjoin agencieR from withholding records and to order the production 
of records. Further. N.I~.R.B. 29 U.S.C.A. sec. 106-10 (c) and (f) provide the sole 
method of review of Board decisions and does not confer on the District Court 
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the power to enjoin or to review decisions of tilt' K.L.R.B. Therefore, the Federal 
District Court has no jurisdiction to grant plaintiffs' request fo!' declaratory 
judl,,'1Ilent and the enjoining of further N.L.R.B. proceedings pending final deci-
;lion on their complaint seeking disclosure under the Freedom of Information Act. 

Shakespeare Co. v. United States 


389 F. 2d 772 (Ct. CI. 1968), cert. den. 400 U.S. 820 (1970)  
Agenoy: 

Internal Revenue Service. 
Reoord (s) involved: 

Private and letter rulings relative to constructive sales prices resulting 
from sales to wholesale distributors and determinations of existence of 
wholesale distributors. 

Scotions of the Aot: 
Sec. 552(a) (3)-Identifiable records (implied but not specifically referred 

to by section). 
Jllclgrnent: 

For defendant (Agency). 
In a suit brought by a manufacturer to contest COm)lUtation of manufacturer'" 

excise tax, the manufacturer attempted to get copies of all Ilrivate rulings and 
letter rulings issued by the Internal Revenue Service since August, 1954, under 
certain provisions of the Internal Revenue Code. On the Government's motion to 
qua,sh, or ill the alternative, to modify, the trial commissioner ordered that, 
inter alia, all letter rulings in the precedent file since 1054, classified and digested 
under Section 4216 (b) (2) of the Code be made available for inspection and copy-
ing. It had been maintained hy the Government that it would take approximately 
2 weeks for a tax law specialist in the Internal Revenl1(' Service to search and 
identify the document" in the precedent file. The llroductioll of these documents 
was the snbject of review in the Court of Claims. The plnintiff maintained its 
right to the documents by the subpoena and nl,so the Freedom of Information Act. 

HELD: RC1;erscd; Government's motion to qlta8h granted. 
A sulJpoE'na dlloc.~ tecum will be granted when a party lIas sufficil'ntly iden-

tified the documents sought and has shown "good cause" for production. The 
rulings here must be identifiE'd with sufficient particularity so that their extrac-
tion from the filE'R may reasonably he made hy the employee responsible for 
them. "In other words. something more than a fishing expE'dition must be shown." 

There is nothing shown in the record hert' to indicate that the docnments 
sought are material to the issues. 

There is nothing in the Freedolll of Information Act ,yllich would entitle thi~ 
plaintiff to engage in a hunt for something which might aid in it thi;.; actioll. 
Even if inspection could he had under the Act. the same rlll('s a~ to id('ntifica-
tion of the particular docllments so~ght shollld he adhered to. 

j 

Skolnick v. Campbell 

454 F.2d 531 (7 Cir.1971) 
,I qcuClI: 

Nutional ("Ollllni;;sioll on CaliSeI' I1IHI Pren'll1'ioll of Vio]Pllce. 
It ceOI'd (.~) i lI'1'o/rcd : 

Report. lx'gal'dillg' (Usol'dp!,,, ;;ul'l'ollnrling' DplIHlcmtic COllvpntion ill 196R 
,"('('fi(m.'; fit tlie Act: 

f'e('. ,,;;2(a) (3)-('o\ll't re"jpw. 
.TlIrlfJllwnt: 

III favor of defendants. 
PlaintiffR hronght H('tioll in Di;;ltriC'!, ('o11rt to compE'1 di;.wlosnrE" of offieial Rtaff 

)'PflOT't of Cml1mi;;sion Oil Cll1lSPR nmI PrevPlltion of Violt'nc€ rpgnrrlillg diRnrderR 
:mrrollndillg Df'lllocratic XMional ("(}I1H'lItioll of 1968. nistriet Court rnled that 
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~uit unilpr pulllic information section Iff the A!llllinistl~ltive l'r()('edurp Act 
lIgainst Conlluission 011 Cau;;!:'s an(l l'ren'lltioll of Yiolenee ahatpd whpn the 
COllllllis;;ioll dis,mln:,d without a successor. Plaintiffs al>pealed. 

HELD: Affirmed. 
\Vithout the apiloilltllleut of a sucees;;or to assume the dutie,;; of the Coulluis-

SiOll, there j,;; 110 officer or authority tn grallt the relief relIUested under the Puh-
lie Informatioll sectioll. 

Skolnick v. Kerner 

435 F.2d 694 (7 Cir.1970) 
"I gencII: 

Natinnal Advisol'Y COllllnissioll Oil Civil Disorders. 
Record (IS) involved: 

Report, "The Fruits of Racbllll", submittpd to COnllUiH.'lion in course of its 
invpstiga ti VI'S. 

Scction ~ Of tlw Act: 
~I:'c. ,,52(a) (3)--Court rpview. 

,/nd.qmeni: 
In fav!)r of defe-Ildallts. 

Plaintifi',o; hrought aetion in Di;;trid Court to compel disclosure hy Commis-
Hionel' of the PI'(>;;i<lpnt'14 National Advisory Commission on Civil Disorders to 
iliHelOHP a 1'''1,011", "'rhl:' }'I'uit" of Uacban", submitted to 111e C{)Ill111issioll in Ule 
proc('~s of itR inYPfltigatioll. District Court dismisl'ed th" action ruling that the 
action waR 1I0t justiC'iablp in eourt because, between the time when the complaint 
wa" tilp(l and till:' time w11\'11 till' Court ruled, the OOllllnisBion tilpil its report and 
waH di:'<Holn'd, thus ahating anr suit that was pe-uding again»t it. 

HELD: Disiriet Court yrantClI Def('ndant'.~ motion to di.~mi88. 
A JlelHling "uit. Pyen if prollprb' instituted against an e-xis:ting g-ove-l'nmelltnl 

ngpner. ahatps will:'l1 tlH' agplle~' disHoly('H "'ithout a fn1('('('H;;or a;lsuming its 
l)OWl:'rs a ll(\ fuuetious, 

1 Skolnick v. Parsons 

397 F. 2d 523 (7th Cir. 1968) 
Agenoy: 

Pre-Hid.'nt'" Commission on Law Ellfor{'elllPnt an(\ A(\ministration of 
Ju;;ticP. 

Record (8) involved: 
Report of faculty memher of the Notre Dame Law School. 

Sections of the Aot: 
2 See. i'if)2 ill) (!) )-Exemption for inter- or intra-age-ncy lllellloralHla. 
2 See, ,)!')2 (b) (7 )-Exelllption for inyestigatoQ' flips. 

Judgment: 
For defendant (Agency). 

Aetion lIndf'r t.he mandamus proyi.dons of 28 U.S.C. fo;e('. 1~1 to eompf'\ PrPRi-
dent's Commission on Law Enforcement and Administration of Justice and onf' 
of its mf'mbers to release a certain report submittf'd to them. The Executive 
Committee of the District Court dismissed the complaint 8ua sponte. 

lIF.LI): .1 jffnn('d. 
By virtue of the 1967 Public Information amendment to the Administrative 

Procl:'dure Act, the complaint, by interpreting tlie allegations of suppreRsion of 
the report as equivalent to a "request", does state a cause of action justiciable in 
the district court. The plaintiff doeR have standing under this statute because the 
records are to he made available "to any person". HoweYer, since the Commis-
sion terminated before the complaint was file-d, the court is without jurisdiction, 

1 A similar issne was raiser! in Skolnick v. Kerner, 435 F. 2r! 69'! (7th Clr. 1970) and was 
(]pei<l~dacel)r<lingly. 

2 Rinep th.. Distrirt Court was not given an opportnnity to construe the exceptions. the 
Court of Appeals <lId not pass on their applicability. ' 



Soucie v. David 

448 F. 2d 1067 (D.C. Cir. 1971) 
Agency: 

Office of Science and Technology. 
Rccord(.~) involved: 

Garwin Report (which evaluates the Federal Government's program for 
development of the SST). 

l"fcctiOlt8 ot the Act: 
Sec. 552(a) (3)-Whether OST is an agency for the purposes of the Act. 
Sec. 552(b) (5)-IDxemption for inter- and intra-agency memoranda. 
Sec. 552(b) (4)-Elxemption for trade secrets and confidential commercial 

or financial information. 
Sec. 552(b) (I)-Exemption for information specifically required by Execu-

tive order to be kept secret. 
J1ulgment: 

For plaintiffs. 
Action under the li'reedom of Information Act to compel tbe Director of the 

Office of Science and Technology (OST) to release to plaintiffs a document, 
known aR the Garwin Report, which evaluates the Federal Government's pro-
gram for development of a supersonic transport aircraft. OST bad indicated 
tbat it would not release the Report to members of the public because it ,,"'as a 
Presidential document over which the OST had no control and was "in the 
nature of inter- and intra-agency memoranda which contained opinions, conc1u-
siom; and recommendations prepared for the advice of the President." The 
District Court dismissed the complaint stating that the Report is a Presidential 
document, and consequently, that tbe court ha,s neitber authorjty to compel its 
release nor jurisdiction over a suit to obtain relief. At tbe hearing, the basis of 
the ruling was given to the effect that the OST was not an "agency" for th,!? 
purposes of the Freedom of Information Act, but ratber a part of the Office of 
the President, and tbat tbe Report is protected from compulsory diRclmmre by 
tbe doctrine of executive privilege. 

HELD: Revi8ea and remantted. 
Tbe statutory definition of "agency" is not entirely clear, but the Administrative 

Procedure Act apparently confers agency status on any administrative unit 
with substantial independent authority in the exercise of specific functions. 
By virtue of its independent function of evaluating Federal programs, the OST 
mm;t be regarded as an agency subject to the Administrative Procedure Act and 
the Freedom of Information Act. Therefore, the Report is a record of that 
agency. 

Congress did not intend to confer on distriet courts a general power to deny 
relief on equitable grounds apart from the exemptions in the Act itself. How-
ever. there may be exceptional circumstances in which a court could fairly eon-
dude that Congress intended to leave room for the operation of limited judicial 
discretion, but there is no such circumstance here. 

The exemption protecting inter-agency and intra-agency memorandums or 
JetterI'! wa~ intended to encourage the free exchange of ideas during the proce~s 
of deliberation and policy-making. It has heen held to protect internal com-
lllunications cOllsh,ting of advice, recommendations, opinions, and other material 
reflecting deliberative or policy-making processes, but not purely factual or 
investigatory reportR. "Factual information my be proteeted only if it is in-
extricably interwined with policy-making process. Thus, for example, the exemp-
tion might include a factual report prepared in response to specific questions of an 
executive offieer, because its disclosure would expose hi;;; deliberative proeesse;:; 
to undue public serutiny. But courts must beware of 'the imwltahle temptation If 
a government litigant to give [this exemption] an expansive interpretation in 
relation to the particular records at issue.' " 

The exemption protecting trade secrets and commercial or financial information 
obtained from a person as privileged or confidential is intended to enconrage 
individuals to provide certain kinds of confidential information to the Goycrn-
ment, and it must be read narrowly in accordance with that purpose. 

To expedite tbe proceedings, the district court can most effectively undertake 
a determination whether the Report i;:; protected by any statutory exemption by 
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an in oamera inspection of same. "Even if the Government asserts that public 
disclosure would be harmful to the national defense or foreign policy, in oamera 
inspection may be necessary. In such a case, however, the court need not inspect 
the Report if the Government describes its relevant features sufficiently to satis-
fy the court that the claim of privilege is justified." 

Quote from oase on intent and soope of the Aet: "Congress passed the Freedom 
of Information Act in response to a persistent problem of legislators and 
citizens. the problcm of obtaining adequate information to evaluate federal 
programs and forlllulate wise policies. Congress recOgnized that the public 
cannot make intelligent decisions without such inf9rmation, and that gov-
ernmental institutions become unresponsive to public needs if knowledge 
of their activities is denied to the people and their representatives. The touch-
stone of any proceedings under the Act must be the clear legislative intent to 
assure public access to all governmental records whose disclosure would not 
Significantly harm specific governmental interests. The policy of the Act requires 
that the disclosure requirement be construed broadly, the exemptions narrowly. 

"The public's need for information is especially great in the field of science and 
technology, for the growth of specialized scientific knowledge threatens to outstrip 
our collective ability to control its effects on our lives." 

Sterling Drug, Inc., Appellant v. Federal Trade Commission 

450 F. 2d 698 (D.C. Cir. 1971) 
Agency: 

Federal Trade CmnmiHsion. 
Reoord(ll) involt'cd: 

Documents relatiYe to the FTC approyal of the Miles-S.O.S. merger. 
Seetions of thc Act: 

Sec. 11112 (h) (4)-Exemptioll for trade secrets and eonfidential information. 
Sec. '552(h) (5)-Exemption for inter- and intra-agency memoranda. 

Judgment: 
Partially favorahle to plaintiff. 

Shortly after issuing a eomplaint charging that the acquisition by Sterling 
Drug of Lehn & Fink violated Section 7 of the Clayton Act, 15 U.S.C. sec. lil 
(1964), the E'TC approved without opinion a divestiture plan in another case 
calling for the sale of the S.O.S. Company to Miles. In the proceedings before 
the Commi""ion, Sterling has taken the position that the approval of tile 
:'IIiles-S.O.S. merger demonstrates that its acquiSition of Lehn & Fink did not 
violate the Clayton Act. Sterling seeks disclosure of certain documents in order 
to show that hoth mergers involve factors which require application of the 
same policy and result. Sterling contends tllat the documents are subject to 
disclosure under the Freedom of Information Act, 5 U.S.C. sec. 552 (Supp. IV 
19(9). The Commission refused disclosure on the grounds that the documents 
fall within the Act's exemptions for intra-agency memoranda, or confidential 
financial information. 5 U,S.C. Rec. 552(b) (4) and (5). The District Court upheld 
the CommiRHion order denying the request. 

HEW: Remandedlcith directions. 
'l'he Court of Appeals divided the Commission memoranda into three eategories 

stating: (1) The documents prepared by the CommiRsion staff should not he 
diselosed heeause the probable effeet of a decision requiring dil"elosure of the 
stafl' memoranda would thns he to inhibit "a full and frank exchange of 
opinions" at least in that class of cases where opinions arE' uot. and as 
practical matter cannot be, issued. (2) Since diffE'rent cOllunissionerH may 
have approYE'd tile merger for different reasons, the two memoranda at iHsue 
may provide only the individual Commissioner's reasons for approving tile 
decision, not the reasons of the commission as a whole. Roth memoranda ('on-
tain comparisons of the Miles-S.O.S. and Sterling-Lehu &, Fhlk ('usel", and it may 
well be that in making their comparisons the CommiRsioner;.; emphasized certain 
principles underlying the earlier deeision while neglecting other". In Rum. it is 
questionaule whether the memoranda prepared by the individual CommissionerR 
accurately reflect the grounds for the Commission's deei,;ion in Miles-S.O.S. (3) 
The memoranda issued by the Commission should ue diHclosed. The poliey of 
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promoting the free flow of ideas within the agency does not apply here ... 
'rhese are not the ideas aud theories which go into the making of the law, 
they are the law itself, and as such should be made available to the public. 
TI1U~, to llrevent the development of secret law within the Commission, we 
must require it to uiHelose orders and interpretations which it actually appliE's 
ill cases before it. On rE'llland, the District Court judge should re-examine tht' 
memoranda issued by the COlllmissioll to determine whether they do ill faet 
contain such material. If they do, this material mUHt !Je made available to 
Sterling. 

Stern v. Richardson 

Civ. A. No. 179-73 (D.D.C.1973) 
Agency: 

}<"ederal Bureau of Investigation. 
Record (8) invol·ved: 

Documents related to counter-intelligence program of the F.B.I. entitled 
"Cointelpro-New Left". 

Hccl ion8 of the Act: 
Sec. 552(a) (3)-co'lrt review. 
Sec. 552(a) (2)-Exemption for internal personnel rule;; and prnctic!'s '/of 

and ageilCY. 
Sec. fi52 (!J) (5 ) -Exemption of inter- and intra-agency memoranda. 
See. 5fi2(b) (7)-Exemption for inve;,;tigatory tiles. 

,Judgment: 
In faVOl' of plaintiff. 

Plaintiff, a ,broadcast jourualist. bronght this action in District Conrt to com-
pel disclosure of F.B.I docnm.mtH which a) authorized the establishment and 
mnint!'nnllee of the Cointelpro program, b) t!'rminn ted suell program, Hnd c) 
ordered or authorized any change in tIle lmrpos!', nature or scope of the progrnm. 
Justice D!'l>artment admitted that the pro.l.(l'Hm cxisted hut refused to diHclose 
the material. The court inspected the material in !'alll('ra. Government awl Plain-
tiff brought cross-Illotions for summaQ- judgment. 

HELDS Summary i'udgment in fa1'or of plaintiff-broadcaster. 
ExemptliollH are to be narrowly construed and the ag('ncy has the Imrden of 

justifying nondis('!o.'\ure under th(' Act, 
Sec. iJ52 (b) (2) : Court adopted Senate's interpr!'tation of ('xemptiol1 as going 

only to "employer-employee type cOl1c('rns" as carrying the weight of authority: 
Ins]l!'ction ureveale(l that the materials ill qu('stion did not fall under this classi-
fication and therefore w('re not exempt under sec. 552(b) (2). 

ReI.'. 5fi2(h) (5) : Exemption protects only internal !'ommunicntionR comdsting 
of advice and opinions made the policy-making prO('(>SR hut not purely factual or 
illV('stigative reports. On inspection, the Court found that tll(' document" did not 
fall nnder this pxemption. 

Ree. 5fi2 (h) 7) : This eXemption is only ol1emtiYe if diflelmHlrt' would jeopardize 
HUY future law cllforcem('nt proceedings or if material l'elat('d to anyon-going 
im·('stigatioll. Oil iURp!?Ction, the Cnurt found that tilt' material !Jore no relatioll 
to In w !'ul'or("'lllt'nt Vl'm'"p(]illgS. TlJp docl1111('nts onl~' contaill(,(} hroad gellrralitip:-; 
dpHcrii>ing th(' projept's purpof'(' nnd HCOpp. 

Plaintiff's motion for fiummary judgm!'nt grant('d. 

Stokes v. Brennan 

476 F.2d 699 (5 Cir.1973) 
.19('11('11 : 

D('pa rtlllcllt of Lahor. 
Rr>('orrl (.~) hl1:o11'Ct/: 

jlatpl'ialR llf'!'d in training in;;jlectors of O('('upational Ruf('tr and lI!'alth 
A(]mini~tra tion. 
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Sections of the Act: 
Sec. '552(ill.) (2) (C)~Disclosure of Administrative staff manuals and 

instructions to staff that affect a member of the public. 
Sec. G52 (IJ) (2)-Exemption for internal personnel files, rules and practices. 
See. 552 (1)) (;))-Exemption for inter- and intra-agency memoranda. 
BPI'. fiG:! (b) (7)-Nxemptioll for law enforcement mat!'riaJ;;. 

,Judgment: 
In favor of plaintiff. 

Plaintiff brought uetion in District Court to cOlllJl!'1 the ])eJlartment of La hoI' 
to produce for inspection: instrnction and studput nHlI1ual~, training filmi<, and 
other visual aids aud matprials used in training inspectors of the Occupational 
Safety and Health Administration. District C-ourt ordered disclosure and Defend-
ants appealed. 

HELl): Affirmed. 
Materials were administrative in natnre and did Hot fall within exceptiom, 

for law enforcement materials, internal persollnel nlles and praetiees, or intra-
agency or inter-agency memorandums. 

See. fiG2 (b(7) : Nxemption ouly protects information which, if known to the 
publie, would significantly impede the enforcement procpss. Aftpr in camera 
inspection, the court found that the training materialH did not fall nnder thll< 
expmption. . 

See. ;)52 (ll) (2) ; TlliH exemption \YaH interpreted differently h~- the SellH te a 1111 
the Hom;e. The weight of authority favon; tllc- l:-\puate interpretation whit'll HtatpH 
that only matters related solely to internal per>!oHnel rules and practices (e.g. 
luncll hours, regulations on use of parking facilities, c-te.) are protected. 'I'hon~h 
the training manual doeR ine1ude some of the material which fall>! within tllP 
deSCription, the manual is not solely or even primarily eompoHpd of that type of 
material and therefore iH not exempt under this subHection of OIl' Act. 

Sec. (i52 (h) (5) : Agencies cannot withhold matc-rinl under tilii< ;mb-set'tion 
merely by easting it in the form of an internnl memorandulU. Suhstanee, not 
form, determiIlPs its availability to tIlP puhlic. Exemption only applies to ad\'ice, 
reeommendationf<, and opinion!; made in the llolicy-making pro('ess, Hot purely 
factual or investigatory reports. Factual information can only be protected if 
inextricably intertwined with policy-making proce-sses. Manuals are referenep 
and educational tools, not poliey-making memoranda. Therefore they do not fall 
under this expmptioll. 

StJ·etch v. Weinberger 

359 F. Supp. 702 (D. New Jersey 1973) 
Agency: 

Department of Health FAucation and Wplfare. 
Record (8) involved: 

Extended Care Facility Survey Reports. 
Sections of the Act: 

Sec. 552 (9.) (3)-Disclosure of identifiable records.  
Sec. 552 (b) (3)-Exemption for material specifically exempted by statute.  

Judgment: 
-In favor of plaintiffs. 

Plaintiffs brought action in District Court to compel disclosure of extended 
care facility reports prepared by state agency and used by HEW in determining 
whether f.adlities qualified for reimbursement undl'r Medieare program. Gov-
ernment claimed that the reports were exempt under Sec. 552 (b) (3) because 
of the provision under 42 U.S.C. Sec. 1306(a) which vests in the HEW Secretary 
wide discretion to prevent disclosure of "any file, record, report or other paper, 
or any information, obtained at any time by any officer or employee of the 
Department". 

HELD: Plaintiff's motion for summ,arll judgment granted. 
Exemptions under the F.O.I.A. should be narrowly construed. Exemption 

(3) requires that the material be "specifically" exempted by statute. Court 
ruled that the provision giving the HEW Secretary "wide discretion" to prevent 
disclosure is not II. sufficiently specific statutory exemption to bring material 
under that provision, within exemption (3). Plaintiff is therefore entitled to 
access to the reports. 



Talbott Construction Company v. United States 

49 F.R.D. 68 (E.D. Ky. 1969) 
Agency: 

Illtprnal Revenue Service. 
Record (.~) in.voked: 

Document" referrp{l to reports prepared hy IRS in connection with the dis-
aHowau('e of the plaintiff's claim for certain l<'ederal Income Tax refunds. 

Section of the Act: 
Sec. 552(b) (5)-Exemption for inter- and intra-agency memoranda. 

In a HUit to recover a tax refund, the plaintiff moved for the production of 
certain intra-agency documents of the Internal Revenue Service. 

HELD: ··It is dear that if the documents sought hy the plaintiff are policy and 
theory oriented, they are privileged under 5 U.S.C. sec. 552 (h) (5). If they con-
tain factual data they are Hubject to production.... Since the facts upon which 
the defelld,ullt hased its decision of not allowing the interest deduction are 
exclusively in plaintiff'H control, any difference in Ol)inion would he the result 
of theory or policy df>ff>rences. Plaintiff has, therefore, failed to Hhow that the 
documents are not prh'i1eged under 5 U.S.C. Rec. 552(b) (5). If the documents 
are factual. plaintiff ha:> failed to show good canse for their production." 

Tax Analysts and Advocates v. Internal Revenue Service 

362 F. Supp. 1298 (D.D.C.1973) 
Agency: 

Internal Revenue Servicl'. 
Record (8) involvcd: 

I.R.S. 	letter rulings, technical ·advice memoranda and communications and 
indices 'relating thereto. 

Sections Of the Act: 
Sec. 52'2. (a) (1) (D)-Agency publication in Fedl'ral Register. 
Sec. 552. (a) (2) (B)-Requirement that agencies make interpretations and 

identifiable records available to the public. 
Sec. 5.".2. (b) (4)-Exemption for trade secretR and confidential commercial 

and financial information. 
Sec. 552. (b) (3)-Exemption for matl'rial specifically exempted by statute. 
Sec. 552. (b) (5)-Exemption for inter- and intra-agency memoranda. 

Judgmen.t: 
In favor of plaintiffs. 

Plaintiffs filed action in District Court to compel disclosure of certain unpub-
lished letter rnlings issued to producers on minerals other than oil and gas be-
tween July 26. 1968 and Oct. 1. 1971 in which determinations were made of the 
l'r~l'sses to be tr€lated as "mining" under sec. 613(c) of th€' I.R.S. Cod€', 26 V,R.C. 
sec. 613 (c), when computing gross income from property for perc€'ntage depletion 
purposes. Plaintiffs also seek those portions of technical advice memoranda on 
this snbject issued to taxpayers during the same period and so much of IR!' 
letter ruling index system as is needl'd to ascertain whether additional unpuh-
lished rnlings in point exist, and all communications to and from IRS with regard 
to rulings and m€'moranda from outside the Executh'e branch of the Government. 
Letter rulings involve a written stateml'nt issued to a taxpayer in which inter-
pretations of tax laws are made and applied to a specific set of facts. A technical 
advice memorandum is comparable to a letter ruling l'xcept that it is issued to a 
District Director of I.R.S., not a named taxpayer. 

Rulings and technical advice memoranda are sta.tements of policy and inter-
pretation which are specifically requir€'d to be discloSNl under the Act. Inter-
pretations need not be binding precedents within an agency to he dlsclosa'bl€' 
under the Act. Reading together § 552 (a ) (1) (D) requiring 'Publication in thl' 
Federal Register of all interpretations and policies of general applicability and 
~ 5,".2(a) (2)(B) requiring an agency to make available Rtate1'l1ents not pub-
lished in the Federal Register. the Act dictates that statements that are not of 
general applicability are to be made available to the public although they do not 
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need to be published. Since the materialialls under §552(a) (2) as statements 
of interpretation and policy adopted by an agency, that subsection requires a 
current public index of the material. 

The court ruled on the Government's claim to the following exemptions: 
Sec. 552(,b) (4) : To fall under this exemption all elements must be shown: (1) 

that the material contains trade secrets and confidential commercial or financial 
information, (2) that it was obtained from a pe~n, and (3) that it is inde-
pendently privileged and confidential. Government has faUed to show that the 
material is independently confidential and not susceptible to being made anony-
mous.Therefore the material is not exempt under this subsection. 

,Sec. 552 (b) (3) : Government claims this exemption for material specifically 
exempted by statute by citing 26 U.S.C. § 610(a) (1) which provides for con-
fidentialityof tax returns. However, this court finds materials in'rolved are not tax 
returns, so are not exempt under this subsection. 

Sec. 552(1b) (5) : Government claims that (1) correspondence related to rul-
ings, (2) index digest card summaries of rulings, and (3) memoranda of con-
ferences and telephone calls relating to rulings are all exempt as intraagency 
memoranda. Agency must justify its claim to this exemption by more than con-
clusory assertions. Court ordered de novorev'iew of all material except the index-
digest in order to ascertain whether any of it falls under exemption (b) (5). 
The index digest merely summarizes rulings court has already held to be dis-
closable; therefore, the digests are also disclosable under the Act. 

Plaintiffs motion for summary judgment granted. Defendants must disclose 
all material to plaintiffs except for material which Defendants submit with 
statement of justification to Court for in camera inspection within 30 days and 
which the Court deems to fall under any of the exemption under the Act. 

Tennessean Newspapers, Inc. v. Federal Housing Administration 

464 F. 2d 657 (6th Cir. 1972) 
Agency: 

Federal Housing <4.dministration. 
Record, (8) involved,: 

Copy of home appraisal. 
SectiOn8 of the A,ct: 

Sec. 552(b) (5)-Exemption for inter- and intra-agency memoranda. 
Sec. 552(a) (3)-Court review. 

J ud,gment: 
For petitioner. 

Action arises out of the interest the Xashville Tennessean took in publicizing 
the problems of a blind man who hought a house undE'r a financing scheme which 
involved the Federal Housing Administration inSUring the mortgage. The FHA 
had appraised the house at a value of $10,850. Subsequently. the homeowner dis-
covered various defects in the house which made such an evaluation dubious. 
The homeowner tried to get a copy of the original appraisal and the FHA 
refused to release it. Ultimately the FHA gave the homeowner an illegible copy 
of the appraisal after the Nashville Tennessean ran a series at articles criticizing 
the FHA for their handling of the case. A legihle copy of the appraisal was made 
available after thE' Newspaper filed suit under the Freedom of Information Act, 
but the name of the appraiser was deleted. 

FHA relies upon Section 552(a) (3) as conveying d,e nO'tlO hearing rights upon 
the District Court and, hence, allowing it to employ equitahle considerations in 
its grant or denial of disclosure. 

The District Court entered an ordered requiring the FHA to make the ap-
praisal available under the terms of the Act, hut held on e(luitable grounds that 
the FHA did not need to make the name of the appraiser available. 

HELD: Judgment for plaintiff. 
Of the exceptions to the statutory diselosure reqliirement, the most important 

for purposes of this appeal appears to be 5 U.S.C. sec. 552(b) (5) and to this 
extent, "... Fed. R. Civ. R. 26(b) is sufficiently broad to entitle discovery of 
the records in dispute, especially insofar as they are factual material rather 
than docum!>nts which compriRe the administrative reasonIng process of 
government." 



"The appraisal in this ease in an analysis Df farts innllving a professional 
opinion. The name of the author is a relevant and necessary part of the opinion. 
One of the reasons for ... the J;'reedom of Information Act is to promote hon-
esty of government by seeing to it that public businesf; funetions under the 
hard light of full puhlic serutiny." '1'he grant of (/13 no'l:o review powers to the Dis-
triet Court by the Freedom of Information Act does not give the Court discre-
tiOlllll,)' llowel' to nlrY the standlll'ds l'stahlished by the law itself. 

Theriault v. United States 

F. Supp. - (C.D. Cal. 1972), Civil No. 71-2384-AAH 
AgenCII: 

Aircraft Accident Safety Board. 
Rccord (g) hwolrcd: 

Certain I>ortiom; of all aecident report. 
Sl'ction.~ of the Act; 

Xone dtpd in order of the court. 
.lllfifjlltel1t: 

For plaintiff. 
rNo hripf i;; SUlmlipd to this ('fi.<e ll{'cause thprp was no opinion hy the court. 

The aho\'!' information was glenned from the onler of thp court.] 

Tietze v. Richardson 

342 F. Supp. 610 (S.D. Texas 1972) 

Aocnc1/ : 
Department of Health, Education and Welfarp. 

Rcc(>l'f7. (II) inVOlved: 

Standards hy which entitlement to disability benpfits are measured, and 
the operating guide~ of th!' Sf'eretary of Hf'alth. Education and \Vf'lfare. 

8cl'iion.~ of the Act: 
Sec. !)fi2 (a) (1 ) -Publication ill l<'deral R(·gistpr. 
Sec. 5!)2(a) (2) (C)-Material to he made amilnble for public in;;pedio!1 

and eopying. 
Sf'c. fi:)2(b) (2)-Ji]xemption for lllaterial related solf'ly to the internal per-

sonnel rnles and practices of an ageney. 
•}ud[rmcnt: 

In favor of defendantf'. 
Plaintiffs brought action in Distriet C-Ourt to review a final deci:;;ion of the 

Secretary of Health. Education and \Velfarf', denying claimant's entitlpment 
to n period of di:;;ability insurllllce bf'llf'fits. Part of plaintiff's caHe was a claim 
that he was df'nied dup proeess because the I'tandard:;; by which entitlpment 
to disability benefit;.; arp measured and the operating guides of the Secretnry 
are lIot Imlde availllhie for public inspection in contraventioIl of the Freedom 
of Information Act. Plaintiff first argued that Rince the matprilll contained 
in the Admil1istrativf' Olaim:;; Manual WlH, not made llUhli(' Hntil the F.O.LA., 
requiring diRclosllre, was f'naeted in 1007, the elailllH filed h~' plaintiff and 
(}pdded hy the Seeretllry prior to 1967 were; not drawn with tb.. benefit of the 
"rul!';! governing qnalifieations for hf'npfits" allpg!'dly eontainHl ill the Manual. 
'l'he Court rejf'ct;; thi" argument, ruling that the F.O.I.A. was not meant to 
apply retroaetivf'ly. 

Secondly, plaintiff attacks the continUf'd withholding of "additional portions 
of the Claims MannaI". The 0011rt finds that this mllterial, referred to as 
"supplemf'ntary claims gllidf'linf's", is f'xf'mpt umlpr SPC. ;';;2(b) (2) as relating 
;;olf'ly to the internal personnel rules and practices of an agpncy and further 
CiteR the hearing f'xaminer's statement that none of the rules eontained in 
IllesI' additional portion;; of the Claims Manual were applif'd in the adjudieation 
of plaintiff'R claim. The Court of Appeals finds no denial of plaintiff's right 
to due procN'''' and grants df'fendaut's motion for summary judgment. 
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Tuchinsky v. Selective Service System 

294 F. Supp. 803 (N.D. Ill. 1969), aff'd 418 F.2d 155 (7th Cir. 1969) 
Agen01/: 

The Selective Service System of the United States. 
Reoord(s) invoZved: 

(a) 	Names, home addresses, occupations, dates of lJirth and appointments 
of all local lJoard members, government appeal agents and associates, med-
ical advisors, registrant advisors, and members of advisory bodies in 
Illinois. 

(b) 	 Current state memoranda on occupational deferments and related 
material. 

Section of the Act: 
Sec. 552 (b) (6) -Exemption for personnel, medical and similar files. 

Judgment: 
For petitioner (in part). 

Action brought in the United States District Court by a draft counselor under 
the Public Information Act against the Illinois State Director of the Selective 
Service System to have certain personnel information as to members of the 
Selective Service System and appeal board made available to him. Toe plaintiff 
also desires copies of current Illinois State memoranda on deferments, exemptions, 
and associated procedures. 

HEI,D : As to the State memoranda, the defendant's motion to dismiss is granted 
since the issue was mooted by the defendant's agreement to permit inspection 
and copying provided the plaintiff pay the reasonable expense. 

In view of the violence that has been directed at Local Board officers and 
members, plaintiff would be entitled to only the names of the local Selective 
Service Board offiCials, but not personal information in regard to such things as 
their home addresses, occupations, races, dates of appointment, military affilia-
tions, and citizenships, under the Public Information Act, 5 U.S.C. sec. 552 
(b) (6) ; such information being available only if the local board chairman, after 
consultation with the persons involved consents and it is determined that such 
disclosure would not harm the person and would not be an unwarranted invasion 
of that person's personal privacy. However, this aspect of plaintiff's complaint 
was dismissed because he had not appropriately exhaust.ed his administrative 
remedies by requesting this information from any of the local boards. 

Vaughn v. Rosen 

Civ. A. No. 73-1039 (D.C. Cir.1973) 
.!gcncy: 

Civil Service Commission. 
llccoril (8) involved: 

Civil Servi<'e reports ('valuating certain agencies' personnel management 
programs. 

Sections of the Act: 
Rec.552 (Il) (2)-}<Jxemption for int!'rnal personnel files, rules and practices.  
Sec. il52 (b) (5)--Exemption for inter- and intra-agency memoranda.  
Sec. 552 (0) (O)-Exemption for personal and medical files.  

Judgment: 
Reversed and remanded for further consideration. 

Plaintiffs sought disclosure of reportR evaluating certain agencies' personnel 
management programs. Civil ,Service CommisRioner denied access to the reports 
and plailltiffs filed action in District Court speking injullcth-e relief and an order 
r(''1uiring disc!oRur('. District Court Defendants' motion for summary judgment 
!lnd plaintiffs app('aled. 

Held: Oil remand. Government directed to jURtify its refusal in less COll-
clnsory tpl'ms and to index thp material in order to as~ist .fhe court ill it~ review. 
Trial Court ma~·. if lleCPSRan', appoint a slweial maRter to evaluate the 
information. 

http:exhaust.ed


Exemptions must be construed narrowly. The burden is on the Government 
to prove that the material falls under any of the exemptions in the Act. The 
government is in a better position to prove that the material falls under an 
exemption than the plaintiff is in proving that it does not because plaintiff has 
never Reen the material. Where there is a dispute as to the nature of the in· 
formation, the Court points out difficulties in carrying out its own inspection to 
resolve the dispute where the material is voluminous. 'There Is no incentive 
under the F.O.I.A. for .an agency to voluntarily disclose Information. Since the 
burden of determining a government claim of exemption falls Oll the courts, 
there is an impetus for agencies to automatically claim the broadest possible 
grounds for exemption for the greatest amount of information so that the 
efficiency of court review will be decreased. To remedy tbe situation courts 
should: 

(1) No longer accept conclusory allegations of exemption 'but rather require 
detailed analYl'lis of the material. 

(2) J.«>quire specificity as to which portions of large documents are disclosable 
and which are exempt. Agencies could develop a system of indexing that would 
correlate with the government's statement justifying refusal thus reducing the 
court's workload. 

(3) 'Vhere review of material iR too lmrdensome. trial judg(' should d('signate 
a special master to inRpect lind evaluate the material and report back to the 
court. 

Verrazzano Trading Corp. v. United States 

349 F. Supp. 1401 (Cust. Ct. 1972) 
Agency: 

Bureau of Customs. 
Record (8) involved: 

Copy of work notes, written data and computations of the Bureau's labora-
tory report relative to the classification of imported fabrics. 

Section of the Act: 
Sec. 552(b) (5)-ExempUon for inter- and intra-agency memoranda. 

•Judgment: 
For petitioner. 

Methods of testing used by government chemi"ts in analyzing samples of im-
ported merchandise and their accuracy provided one of thl? major issues in 
this action. Consequently, plaintiff, during thl? course of litigation, motioned for 
an order to compel the defendant to produce for inspection and copying certain 
work notes and computations pertaining to a laboratory rl?port of the Bureau 
of Customs. Defl?ndant opposes the motion, claiming that the materials are 
"privileged from disclosure" by sec. 552(b) (5) of the Freedom of Information 
Act. 

HELD; IIIotion by plaintiff reqlte.~ti'l!g disclosure granted. 
H[T]he work notes, data, and computations requested here constitute internal 

drafts prepared by agency personnel for their own use and thus are in the 
nature of the intra-agency memoranda. However, in the absence of proof to the 
contrary by the government-which under the Information Act has the burden 
of sustaining its action-the requestl?<l materials ... mU!'lt he considered as 
purely objective, factual and scientific in nature and [unrelated to] policy or 
decision-making recomml?ndations" and thus outside the scope of the claimed 
exemption, 5 U.S.C. sec. 552(b) (5). 

"[T]he Freedom of Information Act was enacted to provide thl? public with 
the right to obtain information from administratiye agl?neies in the executive 
hranch of the government; it was not enacted to provide discovery procedures 
for obtaining information during litigation. Put otherwlst', the fact that see. 
552(b) of the Information Act provides spl?cified exemptions from the Act's 
public information requirements does not in and of itself create a judiciary 
discovery privilege with respect to such exemptions." 



Wecksler v. Shultz 


324 F. Supp. 1084 (D.D.C. 1971)  
Agency: 

Department of Labor. 
Record(8) involved: 

Records designated as forms "CA 15" and "CA 16", and Deer Park report. 
Sections of the Act: 

Sec. 552(b) (4)-Exemption for information given in confidence. 
Sec. 552(b) (5)-Exemption of inter- and intr,a-agency memoranda. 
Sec. 552(b) (7)-Exemptlon for investigatory files. 

Judgment: 
For plaintiffs relative to "CA 15" and "CA 16" records. For defendant 

(Agency) relative to Deer Park report. 
Action by plaintiff for the disclosure of documents (CA 15'8 and CA 16's) 

which were prepared by inspectors employed hy defendants in connection with 
their inspection of plants pursuant to the Walsh-Healy Public Contracts Act and 
those concerning an explosion ,and fire ,vhich occurred at a refinery. 

HELD: For plaintiffs. 
"Defendants have failed to meet the burden of showing that the records [CA 

15'1'1 and CA 16's] sought are exempt under any of the exemptions in 5 U.S.C. sec. 
552(b) ." 

"Nothing in the records sought is a trade secret or commercial or financial 
information within the meaning of 5 U.S.C. sec. 552(b) (4), or is an internal 
memorandum within the meaning of 5 U.S.C. sec. 552(b) (5) or is an investiga-
tory file compiled for law enforcement purposes within the meaning of 5 U.S.C. 
sec. 552(b) (7)." 

The intervenor's request for the investigatory report relative to the explosion 
and fire at the Deer Park, Texas refinery is exempt from disclosure by 5 U.S.C. 
sec. 552(b) (4). 

Weisburg v. Department of Justice 


Civ. A. No. 71-1026 (D.C. Cir.1973)  
.4.gency: 

Department of Justice. 
Record(8) involved: 

Spectographic Analysis conducted on lmllet evidence involved in assassina-
tion of President Kennedy. 

Sections of the Act: 
Sec. 552 (b) (7)-Exemptfon for investigatory files compiled for law en-

forcement purposes. 
Judgment: 

In favor of Defendants. 
l'laintiff filed action in District Court to compel disclosure of spectographic 

analysis of bullet evidence involved in assassination of President Kennedy. Dis-
trict Court granted Government's motion to dismiss. Appeals Court remanded. 
In rehearing en banc: 

HELD: Court vacated divided opinions Of Appeals Court, affirmed District 
Court'8 ruling. 

Once it has bl'€'n established. as it haF\ be€'n here. that the material at issue is 
1) investigatory in nature, and 2) was compiled for law enforcement purposes, 
snch material is eXl'mpt Hnder § 552 (h) (7). Even where the investigation has 
already been concluded. If material is di;;:closed. th€' agency's investigatory tl'ch-
niques and procedures would he revealed so that future law enforcement efforts 
hy the agency eould he hindered. 



Wellford v. Hardin 


444 F.2d 21 (4 Cir.1971)  
.1gency: 

Delltlrtlllellt of Agricnltnre. 
lleconH s) i1!1.·oked: 

Lettpr~ of warning sent to InPut and pOllltn' vrocesHors llud information witll 
rt.lSppdh'e to administrath'p detention of TllPut uud poultry products. 

Sccti()ns of the Act: 

:-lec. ;;52 (II) (7) --Exemption for inn'stigatory fileH. 
JII"gment: 

In favor of plaintiff. 
Plaintiff /i;ed aetion in District Court to compel disclosurp of 1) Letters of 

warning sent to mt'at and poultry procpssors, 2) information with rpsllt'et to thp 
adminiRtrative detention of mpat and poultry IJrodncts, 3) nallle of each processor 
whogp llroduet has IJt'PII optained sincp .Jan. 1, 11)65. Goyprnllwnt duilllP(} eXPlllll-
tion nnder sec. 552 (0) (i) for inYPHtigatory .tilf's eOll1vilpd for la\\' pnforcPJllPut 
purpoHes. District Conrt held in favor of plaintiff. Defpndant appenlt'IL 

HELD: Affit'!/wll. 
Court noted legil-ilath'e hi;;tor,Y of tid" f'xemption rl'yea!s that its p1l11)ose wa;; to 

llre\'f'nt I)remature dis('over~' hy n oef{'ndallt ill an f'nforct'lllent [Il'm·f'ding. :\1a-
terial at iSllllP was already ill tllp Iland.'( of tlIP ImrtieR against wholll the la\\' ,,'as 
heing enforcpd and thp party requpstillg the information WUH not a llartr faC'ing 
an enforcpment vrocf'f'ding to which the matf'rinl wa;; germaine. A cOlllpany snb-
jPct to a warning lettpr or (\ptplltioll a('(iou ;mffers los" of privll('Y if tlIa! fact ill 
l'pvealpd hut. that i;; ollt-halam·pd h)' thp pulllie',; right ulldl'r the I<'.O.I.A. to 11I1"P 
access to informatioll IllHintained h)' an !'x!'cution agency. 

Exemption should not he hroadpnl'd to inclndf' administrati\-e fletion, takpJI to 
enforce the la\\', It HllOUld hp limited only to invpstigatory files cOlllpilpd for law 
'mforc!'lllPnt IHlrpo~p", 

Williams v.lnternal Revenue Service 

345 F. Supp. 591 (D. Del. 1972) 
.'trlC11('Y: 

Internal Re\'eJlllf' Sf'rvice. 
l~ecorll (8) int;olt-cd: 

I<'i1f' containing the schpdnles. \\'ork lllll)('r.... and hackground data utilized b)' 
the IRS agent. in hi .... pffort "to dpt!'rminp tlIP Illaintiff's taxablp inCOIllf' h)' 
th(' np! \\"orth Illpthoo." 

S('ctioll.~ Of the Act: 
Sec. ;;;;2 (b) (il) -Exp llll'ti OIl for illti'r- and illtrH-agenC)' lIlPllloranda. 
Sp('. 5;;2(h) (7)·~F:xeml)tion for invPKtigatory fijI''', 

.Jlldgment: 
}'Ol' defendant (Agent'y). 

Plaintiff;; filpd a petition with thp Tax Conrt of the FnitN! Stat"" seeking 
a rf'detprlllinatinn of cprtain df'licipltcips 11rtll)c)Red by the COlllllliRSiOllPl' of In-
tprnal Rp\'pnnf' with rPRppet, to Jllaintiff'~ ferlprni im'omp taxf'S for the year>; 
U};;7 throngh HlHO inclusive. In yip\y thPl'poi, plaintiff reqneRtell pursuant to 
tIl(' proviRionR of til(' }'rpp(]olll of Information Ad (r> F.RC. "1'('. r,;;2(a) (3») 
IR:S .tiles whieh tlip agen(;~' (}Pltipd Oil til(' grouud" that the records were exempt 
from tlisd('''lIre under thp prOVisions of ;; 11.S.C. "Pl'. r);;,2 (h) (il) and (7). The 
affidavit of the internal revemlP agent states that the files contain the scheduleR. 
work pH]X'rs and hackgrolllul dat~l prppl1rf'rl or utilizf'rl br him ill his f'ffort "tn 
df'terminp taxahlp incolllf' ..." 

Plaintiff.~ ('olltend that tbe illYef'tilo(Htnry files f'x(,lIlptiOll dop~ not protpct. filN'; 
(,OI11pil('(] for law pnforcpl1lPut PUrIlOf'PK if thp~' would Ill' HVHilahlp uuder the 
,-'ederal Rulp;; of Ch'i! Pro('edure. 

HELl): Defcnrlant'Nmotion f()J' ~"lJm/(/rll judgment qranted. 
"TIl(> rliscoYf'rr prO\'i;;ion;; of th.. Ff'dprnl Uulf's of Civil Pr()('pdurp gh'(' <liK-

dnsnrl' rights ... only to rmrtif'fi to litigation pending ill til!' Fnited Statps Dis-
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trict Court. At the time of the demand h!'re, plaintiffs were not in this position 
and hud no rights under the ~~ederal Rul!'s. Rather, they were parties to a pro-
ceeding before the Tax (X)urt." 

"... [T]he rights of specific llerSOnS under government investigation ... 
seeking ... files dealing with them were for good reasons not meant to be 
affected by [the] general public disclosure statute. The law with respect to 
access to tllem is to be determined by the law as it exists without reference to 
the Freedom of Information Act." 

Wolfe v. Froehlke 

358 F. Supp.1318 (D.D.C.I973) 
Agency: 

Defense Department. 
Record(s) tnvolved: 

Department of Defense file entitled "]'orcible Repatriation of Displaced 
Soviet Citizens-Operation Keelhaul". 

Sections of the Aot: 
Sec. 552 (b) (I)-Exemption for material specifically required by Executive 

order to be kept secret in the interest of the national defense or foreign 
policy. 

Judgment: 
In favor of defendants. 

Plaintiffs brought suit to compel disclosure of Department of Defense file en-
titled "J<'orclble Repatriation of Displaced Soviet Citizens-Operation Keelhaul" 
which was created in 1946 by Allied Force Headquarters. The file had been de-
classified by the U.S. Government but without· the concurrence of the British 
Government. The British Government refused to concur because they had not 
completed declassification of World War II documents pre-dating the "KeeI:haul" 
file ,and would not review that file until they completed reviewing files before 
·'K!'elhaul". The iflSue b!'fore the Court is wheth!'r eontimwd withholding of the 
file is justified solely in the interests of foreign policy in Ught of the lack of 
concurrence by the British Government. 

HELn: Defendant's motion for summary judgment grantcd. 
The defendant established that the PreRident had claRsified the documents 

under executive order based on a determination that disclosure without the 
concurrence of the British Government would be pr{'judicial to the foreign refa-
tions of the United States. The Court rulro that tIle Government's showing waR 
sufficient to establish exemption under sec. 552 (b) (1). It is not for the Court 
to decide whether disclosure would or would not be prejudicial to the foreign 
relations of the United States. 

Wu v. National Endowment for the Humanities 

460 F. 2d 1030 (5th Cir. 1972) 
Agency: 

National Endowment for Humanities. 
Record (8) involved: 

Work product records of the Endovl'm{'nt's ('xperts who evaluated the China 
history for which funds from th!' Endowment w{'re sought. 

EJectUm of the Act: 
Sec. 552(h) (5)-Ex!'mptioll for inter- and intra-agency memoranda. 

Judgment: 
For defendant. 

Appellant, a college professor, applied to the Endowment, a federal agency, 
for a $70,000 grant to produce a book on Chinese historY. The Endowment, in 
its usual course, referrro the application and accompanying proposal to outside 
!"xperts who gave the Endowment their opinions. The {'xperts recommended that 
the application be d{'nied. Ev{'ntnally, the Endowment did deny Professor WU'A 



application, whereupon Professor W"u brought suit under the Freedom of In-
formation Act to compel disclosure of the experts' refutations. 

The District Court granted summary judgment for tlle Endowment, conclud-
ing that the records sought came within the purview of exemption (b) (5). (5 
U.S.C. 	sec. 552(b) (5). 

HELD: Affirmed. 
"To allow disclosure of these documents wou~d interfere with two important 

Ilolicy considerations on which sec. 552(b) (5) is based: encouraging full and 
candid intra-agency discussion, and shielding from disclosure the mental llroceS>l 
of executive and administrative officers...." 

The memoranda at issue in the instant case are "internal working papers in 
which opinions are expressed" and are involved in the Endowment's "delibera-
tive process." They are, therefore protected from disclosure by exemption (5). 

A LIST OF HUlTS .I!'ILED UNDER 5 U.S.C. 552 'I'HAT ARE BEING HANDLED BY TIlE 
CIVIL DIVISION AS OF JANUARY 1, 1974 

1. Gilbert A. Cuneo and Herbert L. Fe"1UJter v. Robert S. McNam4ra and Wil­
lam B. Petty, Civil Action No. 1826-67, D.D.C. (Defense Contract Audit Man-
ual) (Status: Defendants' Motion for Summary Judgment granted, January 
1972). (Remanded by Court of Appeals, September 1973) (Petition for rehearing 
denied by Court of Appeals, October, 1973). 

2. Grumm4n Aircraft Engineering Corp. v. The Renegotiation Board, Civil 
Action No. 1953-68, D.D.C. (Complaint alleges that the defendant Renl'gotiation 
Board refused to make available certain records for inspection and copying by 
plaintff involving the adjudication of renegotiation cases for numerous listed 
companies) (Status: Governml'nt's motion to dismi>'s, or in the altl'rnative for 
summary judgment granted November 4, 1968; March 1970, reversed and re-
manded by Court of Appeals; Opinion on remand filed April 26, 1971: July 3, 
1973, Court of Appeals affirmed decision on remand) (Petition for rehearing 
denied by Court of Appeals). 

3. Edward Irons v. Scnuylcr, D.D.C., Civil Action No. 7f}.-70 (Plaintiff seeks 
"manuscript decisions" from I)atent Office) (Status Order dated October 23, 
1970, required Patent Office' to maintain index of unpublished manuscript deci-
sions and otherwise granted defendant's Motion to Dismiss) (Affirmed and re-
manded by Court of Appeals June 15,1972) (Plaintiff's petition for a writ of cer-
tiorari denied by Supreme Court, Deceulber 18, 1972). Plaintiff has suhsl'quently 
flIed a motion to amend complaint in District Court). 

4. Laurent Alpcrt, et a!. v. Farm Credit Administration, D.D.C., Civil No. 
446-70 (PlaintiffH seek certainI<'arm Credit Administration loan rl'cords) 
(Status: Defl'ndant's Motion for summary judgml'nt granted June 1972). (Plain-
tiffs have appealed. 

5. Banner-craft Corp. v. Renegotiation Board, D.D.C., Civil Action No. 1340-70 
(Suit to obtain various Renegotiation Board records) (AdministratiYe procl'ed· 
ing enjoined until documents sought filed for in camera inspl'ction, l\!ay 1970. 
(Affirmed by Court of Appeals, July 1972) (Petition for a write of certiorari 
granted). 

6. National Oablr, Tclevi8icm Assn., Inc. v. FOC, D.D.C., Civil Action ::'\0. 1331-
70 (Suit to obtain rl'cords allegedly pertinent to pending rull'making procel'ding 
and to enjoin the proceeding (Status: Court of Appl'als reversed District Court 
decision granting summary judgment for defendant, and remanded for further 
proceedings. 

1. Carolyn M. J{organ v. Food and Drug Administration, et aZ., D.D.C., Civil 
Action No. 1928-70 (Plaintiff Repks rl'cords of clinieal and toxicological tests of 
yarious birth ('ontrol pills) (-Status: Defl:'lldants l\[otion for Rnmmary judgment 
granted ,July 6,1971). (Plaintiff has appealed). 

8. Davi(l B. Lilly Oorp., r,t al. v. Renegotiation Board, D.D.C., Civil Action No. 
2055-70. (Suit to obtain re('ords allegedly pl'rtinent to pending administrative 
proceeding and to restrain the proceeding) (Rtatus: Preliminary injunction 
restraining administrative procel'ding>; entered August 1970) (Affirmed by Court 
of Appeal>;, ,July 1972). (Petition for a writ of certiorari granted). 

9. Harol(l Weisbtl,r.1l v. Department Of JuRtire. D.D.C., Civil Action No. 2301-70. 
(Suit to obtain ~pectrographk anal),sis cOllstituting part of FBI investigation filf' 

1 Prepared by United States Department of JUstice. 
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pertaining to assassination of President Kennedy) (Status: Defendant's Motion 
to Dismiss granted November 1970). (Affirmed by Court of Appeals en bane, 
October, 1978). 

10. Astro Communications Laboratory v. Renegotiation Board, D.D.C., Civil 
Action No. 2403-70. (Suit to obtain many records and enjoin Renegotiation Board 
proceeding) (Status: Preliminary injunction restraining Renegotiation Board 
proceeding entered August 1970) (Affirmed by Court of Appeals and appeal dis-
missed July 1972) (Petition for a writ of certiorari granted). 

11. Harold Weisburg v. General Services Administration, ot aZ., D.C. Civil No. 
2549-70. (Suit allegedly under 5 U.S.C. 552 to order the National Archives to 
permit plaintiff to examine the clothing worn by President Kennedy at the time 
of his assassination, to permit plaintiff to photograph same, and to declare trans-
fer agreement void) (Status: Dismissed, June 1971). (Plaintiff has appealed). 

12. Committee To Investigate Assa8siruztions, Inc. v. U.S. Department of Jus­
tice, D.D.C., Civil Xo. 36.')1-70. (Suit to obtain l<'BI file compiled as the result of 
its investigation of the assassination of Senator Robert F. Kennedy). (Status: 
Defendant's Motion for Summary Judgment granted July 29, 1971). (Affirmed 
hy Court of Appeals en banc, October, 1978). 

13. Mary Helen Sears v. Schuyler, E.D. Va., Civil No. 521-70-A. (Suit to ob-
tain access to all abandoned U.S. patent applications) (,Status: Decision favor-
ahle to defendant entered April 1978) . (Plaintiff has appealed). 

14. American Manufacturing Company of TelJlas v. The Renegotiation Boord, 
D.D.C., Civil No. 1246-7-1. (Plaintiff seeks various Renegotiation Board records) 
(Status: June 28, 1971, preliminary injunction restraining administrative pro-
ceedings entered) (Affirmed by Court of Appeals, July, 1972 pursuant to agree-
ment to be bound by result in Bannorcralt Corp. v. Renegotiatiem Board). 

15. Ash. Grove Cement Company v. Federa' Trade Commi8'sion, et aZ., D.D,C
Civil No. 1298-71. (Plaintiff seeks 
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Ii variety of documents allegedly pertinent to 
pending administrative proceedings before the Federal Trade Commission) 
(Status: Order partially favorable to defendant and partially ordering further 
proceedings entered October 24, 1978) (Plaintiff has appealed). 

16. Reuben E. Robertson III v. Shaffer, et aJ., D.D.C., Civil No. 1970-71. (Plain-
tiff seeks documents known as Mechanical Analysis Program Report and System 
Worthiness reports from Federal Aviation Administration) (Status: Order en· 
tered October 81,1972 granting access to records involved "upon terms and condi· 
tions no more burdensome than those which are imposed upon persons connected 
with the airline industry") (Appeal pending) . 
. 17. ,James Lafferty, ef a1. v. Rogers, et al., D. D.C. Civil No. 2088-71. (Plaintiffs 
seek studies concerning the circumstances surrounding American involvement 
in the Middle East including contingency plan for del)loyment of American 
armed services personnel). (Status: dismissed). 

18. Andre J. Th.eriauU, et al. v. United Statcs 01 America, C.D. CaL, Civil No. 
71-2384--AAM. (Plaintiffs seek Aircraft Accident Board Report prepared by 
Air IJ'orce) (Order favorable to plaintiffs entered July 1972) (On appeal). 

19. Center for Natioruz1 PoliCy Review em Race and Urban Issues, ot a1. v. Rich­
ardson, D. D.C. Civil No. 2177-71. (Plaintiffs seek information relating to activi-
ties regarding racial segregation in nortbern puhlic school systems) (Status: 
Memorandum Order generally favorable to lliaintiffs filed December 8,1972) (On 
appeal). 

20. Edward K. Devlin v. Department 01 Treasury, etc., D. D.C., Civil No. 205-
72. (Plaintiff seeks customs' records on entry of certain whiskey into the United 
States) (Status: Defendant's Motion to dismiss or, in the alternative for 
Summary Judgment granted) (Appeal by plaintiff pending). 

21. John J. Wild v. United States Department 01 Health, Education and Wel­
,,,,re, et aT., Minn.. Civil No. 4-72 Civil 180. (Plaintiff seeks various Public Health 
records, including correspondence and evaluations) (Status: Answer filed and 
Defendants' Motion to dismiss or, in the alternative, for summary judgment 
pending). 

22. Nation'll Parks and Conservator Association et aT. v. :Morton fit a1., D. D.C. 
Civil Xo. 486-72. (Plaintiffs seek financial information submitted by appli-
cants for concession in National Parks) (Status: Defendands' motion for sum-
mary judgment granted). (~otice of Appeal filed by plaintiffs). 

23. IJcs Aspin, et a1. v. Departmeont 01 Defensc, et al., D. D.C., Civil No. 632-72. 
(Plaintiffs seeks a report allegedly entitled "Department of the Army Review of 
the Preliminary Investigation into the MyIAli Incident.") (Status: Defendants' 
?llotion for Summary .Judgment granted, August 1972) (Affirmed by Court of 
Appeals, November, 1978). 



24. Michael ']'. Rose v. Departmcnt of thc A.ir FON:e, ot at., S.D. ::'\. Y., Civil 
No. 72 Civ. 1605. (Plaintiff seeks 1) "case summaries of honor hearings main-
tained" by the Air FOl"Ce Ac-.ademy; 2) "case summaries of ethic's hearings main-
tained ill the Academy's Ethics Code Reading ]),iles"; and 3) "a complete copy 
of a study of resigna tions from the Air 1<'orce by Academy graduates") (Status: 
Court rendered decision in December 1972 snsMining nondisclosure of case sum-
maries and ordering disclosure of Rtudy of resignations) (Plaintiffs lIa ve 
appealed), 

2r1. Petcr II. Schuck v. Blitz, D. D,C., Civil No. 956-72. (Plaintiff sepks "all 
crOOlt reports and investigatory reports llrellarPd hy the office of the Inspector 
General" of the Department of Agriculture "concerning compliance hy any 
USDA agency, or any recipient of USDA assistan~, with the Civil Rights Act,") 
(Status: Defendant's motion to dismiss or, in the alternative for summary judg-
ment pending) (on appeal after certain document~ were orderpd releasOO in the 
course of Distriet COUl't procl'Cdings), 

26. Cathl'rin<~ Rabbitt v. Department of till' kir POl'ce, R.D. N.Y., Civil No. 
72 Civ. 2323. (Plaintiff speks Aircraft Acddpnt Report compiled by Air Forep) 
(StatUiS: Answer filOO) . 

27. [Joe B. KreinrHer v. Department of the Navy, HoD. ::'\.1., Civil No, 7:! Civ. 
205R (Plaintiff Heeks Aircraft Accident RI'l)nrt find ".lAG Manllal IllYestigatioll 
Report") (Status: Answer filed). 

28. National Paint and Uoatillg8 A.1I811., Inc. v. }lJ(/ward.~. D. D.C., ('ivil No. 1129-
72. (Plaintiff seel(s all rccnrdR "which relate in any way" to a Food and Drug 
Administration Order proposing to classify certain llaints and nthcr materials 
as bannOO hazardous suhstances) (Status: Disluissed by stipulation). 

20. J)a1:ir/ (10m ell. et al. v. AtomiC JiJnergy Gmnmlsllion, et al.. N.D. Ill., Civil 
No. 72C 1744. (Plaintiffs spek 13 catpgoril's of reeords froIll the Atomic }<]Ilergr 
COlllluis"ion) (Status: Dt'fcndunts' l\Intioll for Summarr .Judgment grantt'd in 
part and denier! in part). (Court of Avpeals has affirmpd in lIart and reversOO 
and remandl'd for further llrocl'edingf.! in part), 

30. Pred Bramblett v. William R. J)esobrll, W.D. Ky.. Ci\'jJ No. 7333A. (Plain-
tiff "epks h('llring I'xuminpr's l'Pport from commanding gPllPral of Fort Knox 
::\filitary Reservation) (Status: Defeudant'R ::\Intioll for Summary Judgnwnt 
pending) . 

31. Butz Engineering Corp. v. Unite(l Btates Postal Scn;ice, et al., D. D.C. Civil 
Action No. 1566-72. (Plaintiff speks "techni('lll pvaluation and all rp\'isions thpre-
of" allpgl'dly prt'pared by Postal Service pereonnp) pursuant to a specified con-
tract) (!'ltMu,,: Plaintiff's motion for Summ.ary .Iudgnwnt grantoo). 

32, People of the 8tatr~ Of California v. N;charrls(lrI. N.D. Cal., Civil Action 
Xo. COi2-1iH4-A.JZ. (Plaintiffs s(>f'k "Extended Care Facility Cl'rtifi('lltion Re-
portiS on California nnrsing hom!'s") (Rtatn~: Dpfendant's ::\lotiol1 for Summary 
,Jlldgmpnt grantp<l, N(n'pmupr 28, 1972). (Plaintiff has appeaJt'd). 

:l3. Alaa- Serchul.' v. Riehard80n. et (£1., R.D. J<'Ja .. Ch'il N(~. 72-1212. (Plaintiff 
!-Ipel,s mediear(' Extpuded Carp Facility Survey Reports from HEW) (RtatUf;: 
Orrlpr favorablp to plaintiff entered NovemlJPr 1972) (On Aplwal). 

34. Jfontro.ge nhemieal COl'l). of (!alifornia v. RlIckeZ81/(/U8, I). D.e.. Civil No, 
17!)7-72. (Plaintiff sP<'ks staff memoranda relating to DD'I' administrative h..ar-
ings from thl' Enyironmental Protpctioll Agpney) (Rtatns: Ord"r favorablp to 
}llaintiff entpl'P<l) (Notiep of ap)l('lll filed) . 

3 .. , Rollert P. Nmilk v. Dcp(l1'tment of .Jwltice, D. D.C., Civil No. 1840-72. 
(Plaintiff Rl'elu, 1<'BI rpcnrds relating to U-P Harypy Oswald and Cl'rtain "FBI 
Lailoratory examinations or othpr rl'llorts") (Statns: Dt'fl'lulant.'s lllotion for 
sUUlmary judgment pending), 

36.•Jeffrey Wheelm' Hurt, d al. v. Ihl.itCf/. BtateH of Americ4, C.D. Cal.. Civil 
No. 72-2126-0C. (Plnintiff /-IeekR Aircraft Accident Jnv('Rtigation Report CHlllpiled 
II)' Air ll'orcl') (Rtatul'l: Ordl'r fa vorahlp to Pluintiff eutprPd. Novel1lbl'r 1972) (on 
apllPal). 

37. Lel' N. J(rdn(l!cl' L JJepart1llrnt of the kit· F()rce, etr~.. R.n. N.Y., Civil No. 
72 C1\', 4207. (Plaintiff spetul Aircraft AccirlPllt hIVPl'lti/.,'lttiou Rl'port prpparpd 
hy Ail' For('(') (Rtatus: AURwt'rfilpd). 

3R Robert G. Faughn v. Bernarn Ro.wm. D. D.C., Ciyil No. 17:..'3-72. (Plaintiff 
sppk" r('port kuown a!o! Eyalnatioll of Pl'rSOIllll'1 ::\Ianagenwnt. and certain SI",cial 
iStlldil'R, pte, from the Civil Service COlluni&'lion for thp 1969-1972, iuclusi\'p. fiscal 
Yl'llrn) (Status: Court. of ApIJPais dpch<ion rpvl'rsp<1 distriet ('onrt decisioll fav-
oralllp to dpfell(lant and rpmandpd ease for fUrthpr procePdiugs. August 1H73) 
(Pl'tition for rphearing dl"uip<1 Ily Court of Approls, Oetoi>l'r, 11)73). 
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39. Heidi Packer v. Kleindienst, et al., D. D.C., Civil No. 1988-72. (Plaintiff 
seeks copies of the audit report of the Massachusetts Committee on Law En-
forcement and Administration of Criminal Justice for 1971; and the audit report 
of the Administration of Justice for 1971) (Status: Summary Judgmeut granted 
for defendants, .July 13, 1973) (Plaintiff has appealed). 

40. Porter County Chapter of the Izaak Walton League of America, Inc., et 
al. v. United States A.tomic Energy Commission, N.D. Indiana, Civil No. 72 H 251. 
(Plaintiffs seek document.s allegedly relating to AEC proceedings regarding 
granting of a permit for the construction of a nuclear power plant ... on the 
shore of Lake Michigan in Porter County, Indiana) (Status: Defendants' ::\Iotion 
to Dismiss or in the Alternative for Summary ,Judgment pending). 

41. Peter J. Petkas v. Staats, D. D.C., Civil No. 2238-72. (Plaintiff seeks docu· 
ments "which disclose the current costs accounting IJractices of certain corpora-
tions which participate in government defense contracting.") (Status: Defend-
ant's motion for summary judgment granted, August 23, 1973) (Plaintiff has 
appealed). 

42. Allen Wein8tein v. Klein/lienst, et al., D. D.C., Civil No. 2278-72. (Plaintiff 
seeks records allegedly in the custody of the FBI concerning its investigation of 
Alger Hiss and Whittaker Chambers during the period 1933 through 1952 inclu-
sive) (Status: Defendants' motion to dismills or, in the alternative, for summary 
judgment pending). 

43. Bertram D. Wolfe, et al. v. Froell.:e, D. D.C., Civil No. 2277-72. (Plaintiffs 
seek a file entitled Forcible Bepatriath.Jn of Displaced Soviet Citizens Operation 
Keelhaul). (Status: Defendant's motion for summary judgment granted June 1, 
1973) (Plaintiffs have appealed). 

44. Malvin Schechter v. Richardson, D. D.C., Civil No. 2319-72. (Plaintiff seeks 
Medicare Extended Care Facility reports regarding nursing homes) (Status: 
Defendant's ~lotion for Summary Judgment granted) (Plaintiff has appealed). 

45. Clarence Ditlow, et al. v. John Volpe, et al., D. D.C., Civil No. 2370-72. 
(Plaintiffs seek certain d()cuments that relate to motor vehicle safety and the 
standards that are applied by defendants in enforcing the laws relative to 
motor vehicle safety from the Department of Transportation). (Status: Decision 
partially favorable to plaintiffs entered, June, 1973) (On appeal). 

46. Anchorage Building Trades Council v. Department of Housing ana Urban 
Development, D. Alaska, Case No. A-184-72 Civ. (Plaintiff seeks to examine cer-
tified payrolls on a construction project known as the Woodside East l'roject) 
(Status: Answer filed). 

47. Rural Housing Alliance v. Unitell States Department of Agriculture, et al., 
D.D.C., Civil No. 2460-72. (Plaintiff seeks alleged report prepared by the Office of 
Inspector General, Department of Agriculture in response to allegations of admin-
istrative abuses committed by the Farmers Home Administration in Palm Beach 
and Martin Counties, Florida) (Status: Order partially favorable to plaintiff 
entered) (On Appeal). 

48. Frederick P. Schaffer v. William P. Rogers, D.D.C. Civil No. 2520-72. 
(Plaintiff seeks investigation reports on conditions in prisoner-of-war camps in 
South Vietnam by the International Committee of the Bed Cross from the Depart-
ment of State) (Status: Defendant's motion for summary judgment granted, 
October, 1973). 

49. Center for Science in the Public Interest, et al. v. Ruckelshaus, D.D.C.. 
Civil No. 2567-72. (Plaintiffs seek documents regarding certain brands of gasoline 
additives which were submitted to the Environmental Protection Agency 11Y manu-
facturers) (Status: Defendant's Motion to Dismiss or, in the Alternative, for 
Summary Judgment pending). 

50. Van W. Smart v. Food and Drug Administration, N.D. CaL, Civil No. 
e-.73-6118 SW. (Plaintiff seeks. inter alia, data considered by advisory panel on 
antacid drugs) Status: Answer filed). 

51. Wheatland Irrigation District v. U.S. Department Of Agriculturc, et at, 
D. Wyoming, Civil No. 5816. (Plaintiff seeks. fnter alia, records pertaining to 
private ranching operations) (Status: Suggestion of mootness made). 

52. David L. Brockway, Sr. v. Department Of the Air Force, N.D. Iowa, Civil 
No. 73-Cr-ll-CR. (Plaintiff seeks portions of Aircraft Accident Investigation 
Report) (Status: Answer filed). 

f.lB. Mark .T. Green, et al. v. Kleinaienst, D.D.C., Civil No. 3.'H··73. (Plaintiffs 
seek business review records compiled hy ,Justice Department Antitrust Division) 
(Status: Answer filed and pending on cross-motions for summary judgment). 

54. Roger E. Hawkes v. Btlrealt of (iulltoml!, ct al., W.D. Washington, Civil No. 
127-73C-2. (Plaintiff seeks documents relatin~ to the conduct and efficacy of 
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searches and seizures performed at border-crossing points) (Status: Decision 
rendered ordering release of some information sought by plaintiff). 

55_ Aviation Ccm"sumcr Act'ion Project v. Civil Aeronautic.~ Bf)ar<l, D. D.C., 
Civil No. 413-73. (Plaintiff set>ks CAB "decision" suhmitted to the President Oil 
proposed airline merger) (Status: Defendant's motion to dismiss granted 
.July 13, 1973). (Plaintiff has appealed). 

56. Legal Aid Sooiety of .4lameda. Cv., et al. v. Brennan, et al., N.D. Cal., 
G'ivil No. C-73-0282-ACW. (Plaintiffs seek BED-l's, Mfirlllative action programs 
and COmI)liance review reports concerning federal contractors) (Status: Order 
entered holding l)roceedings in aueyance). 

56a. William A. Stretch v. Wrinberge1', D. N.J., Civil No. 274-73. (Plaintiff 
seeks exteuded care facility survey reports on nursing ll'Omes from HEW) 
(Status: Plaintiff's motion for summary judgment granted, June, 1973) (On 
Appeal) 

57. Gerald A. Robbie v. Department of the .tir Force, S.D. N.Y., Civil No. 73 
Civ. 1031. (Plaintiff 8et>I,s Air Force Accident Investigation Report) (Status: 
Answer filed). 

58. Conllumers Union of United States, Inc. v. Richard G. Kleindicnst, D. D.C., 
Civil No. 921-73 (plaintiff set>l{s documents relating to conununication8 lIetwet>n 
the Department of ,Justice nnd two companies concerning the companies' In'o-
posed merger) (Statns: Al1'S\verfiled). 

59. Robert Fellmeth, et aZ., v. Oflice of Economic Opportunity, D. D.C., Civil 
No. 1069-73 (plaintiff ;leeks tal)!' recording and the Office of Economic Oppor-
tunity's 1972 report to Congress) (status: Answer filed). 

60. Pacific A.rchitects &: Engincers, 1m;. v. 'l'he Renegotiation Board, D. D.C., 
Civil No. 918-73 (plaintiff seel,s, inter alia, the raw data, analyses and informa-
tion upon which the WeRtern Regional Renegotiation B()ard allegedly made 
certain findings and seel,s to restrain pending administrative proceedings) 
(Status: Order entered August 21, 1973) (Plaintiff has appealed). 

61. Citizens A<Zvocate Center v. Hampton, et {[Z., D. D.C., Civil No. 949-73 
(Plaintiff seel,s iuformation uearing 011 its third-party administrative complaint 
of race and sex discrimination by GAO and lettt'r8 sent by defendants, Civil 
Hervice Conunission officials, to federal agencit'S regarding equal employment 
opportunity plans) (Status: Answer filed). 

62. ,Tames .-1. Barrett Y. Local Boar,.1 ATO. 9, ct al., S.D. N.Y., Civil No. 73 G'iv. 
2622. (Plaintiff seeks a copy of his Selective Service file) (Status: Summons 
dated June 13, 1973). 

63. WaShington Research Project, Inc. v. Department of IIeIlUI!, FJd'ucation 
and lVdfare, et at., D. D.C., Civil No. 1279--73. (Plaintiff seeks records pertaining 
to award of ",leven research grants sponsored by the Psycilopharma(.'Ology Re-
search Branch of the National Institute of Mental Health). (Status: Order 
favorable to plaintiff entered. November, 1973) (Notice of Appeal filed). 

64. Project on Corporate Responsibility v. SEC, et al" (Plaintiff seeks docu-
ments relating to IT!' investigation from the SEC and the Justice Department) 
(Status: Defendants' Motion to dismiss denied without prejudice to renewal. 
Decem'ber, 1973). 

65. Stuart Levinc v. United 8tatCfJ of America, et al., S.D. Fla., Civil Action 
No. 73-1215-Civ-CA. (Plaintiff seeks United States customs declarations allegedly 
required of all incoming persons to Miami, Florida, from points outside the ter-
ritorial limits of the United States, for the months of May and June 1972.) 
(Status: Defendants' Motion for Summary Judgment pending). 

66. Mark McIntyre, ct al. v. John W. Warner. D. D.C., Civil No. 1350-73 (Plain-
tiffs seek an Inspector General's and Auditor General's report preparpd uy the 
Department of the Navy in connection with possible violations of the Anti-
Deficiency Act) (Status: Answer filed). 

67. National WildZife Federation v. CZaude S. Brincgar, et al., D. D.C., Civil 
No. 1269-73 (Plaintiff seeks to require defendants to publish certain information 
with respect to the Federal-Aid Highway Program) (status: Defendants' Motion 
to dismiss pending). 

68. Gulf Oil Canada, Ltd. v. George P. Shultz, et al., D. D.C. Civil No. 1405-73 
(Plaintiffs seek allpged Internal SUbstantive regulations relating to the adminis-
tration and enforcement of the Anti-Dumping Act) (status: dismissed by 
stipulation) . 

69. James J. Hogan v. United States of America, S.D. Fla. Civil No. 73-1385-
Ctv-Wm (Plaintiff seeks the Department of Justice Wiretap Manual) (Status: 
Motion to Dismiss denied October, 1973). 

70. Itla Louisc Catcs v. United States, et al., S.D. Calif., Civil Xo. 73-330-8 
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(Plaintiff seeks Aircraft Investigation Report from the Navy) (Status: Sim-
mons dated August 14, 1973). 

71. COMumers Uni01~ of Unite(l States, Ine. et al. v. Board of Governor8 of 
the Federal Reserve System, et al., U.S.D.C., D.C. Civil No. 1766-73 (Summons 
dated September 14, 1973) (Plaintiffs seek certain data regarding interest rates 
charged by banks in California). (Status: Defendants' Motion to dismiss or, 
in the alternative for summary judgment pending). 

72. John T. Biezup v. Social Security Administration, E.D. Pa. Civil No. 73-
2052 (Plaintiff seeks copies of all medical reports submitted to the Social Security 
Administration in connection with the application for disability benefits by a 
named individual) (Status; summons dated September 13,1973). 

73. Sam H. Bennion v. United States Geological 8urvey et al., D. Idaho, Civil 
No. CIV 47342 (Plaintiff seeks copies of applications for preference purchasing 
of crude oil, contracts written, prefereuce waxers, production records of all 
crude oil produced on federal owned lands in Wyoming, copies of bid results, 
monthly reports of operations and correspondence and memoranda relative to 
exchange agreements) (Status: complaint filed September 10, 1973). 

74. S.Jeven J. Cole et al., v. United States Department Of Health, Education and 
Welfare et al., D.D.C. Civil No. 1712-73 (Plainti:lfs seek records with regard to 
proposed regulations issued by the Social and Rehabilitation Service on April 20, 
1973 regarding pubUc assistance payments and related matters) (Status: 
Answer filed.) 

75. Aviation COMumer Aetion Project et al., v. Langhorne Washburn, et m., 
D.D.C.1838-73 (Plaintiffs seek, inter alia, certain Commerce Department recoms 
relating to future plans and programs of the United States Travel Service). 
(Status: extension of time to respond to complaint obtained). 

76. Louis Kruh v. G1'neral Services Administration, et al., E.D. N.Y. Civil 
No. 7301517 (Plaintiff seeks the classified document estaiblishing the National 
Security Agency) (Status: Summons dated October 11, 1973). 

77. John R. Brunner, S.E. O'Neil, N.D. CaL, Civil No. C731827-SC (Plaintiff 
seeks the names, addresses and organizational elements of all persons entering 
the Navy Supply Center, Oakland on October 9, 1973) Status: Summons 
dated Qctober 16, 1973). 

78. Faye P. Seilcr v. Department of Transportation, FederaZ Aviation A.dmino 
istration, W.D. Missouri, Civil No. 73 CV 143-C (Plaintiff seeks copies of reports, 
recorde and documents involved in FAA decision to deny Plainti:lf a third 
class Airman's Medical Certificate) (Status: Summons dated October 29, 1973). 

79. federation of American Hospitals et al v. Weinberger, D.D.C. Civil No. 
73-24721H (Plaintiffs seek copies of decisions of the Provider Appeals Committee 
established pursuant to HEW contract with the Blue Cross Association and 
copies of decisions of hearing officers rpndered in those proceedings) (Status: 
summQns dated October 23,1973). 

SO. Consumers Union of United Statcs, Inc. v. Intcrstate Commercc Commission, 
DDC ,Civil No. 1859-73 (Plainti:lf seeks studies or reports concerning the 
operations of freight rate bureaus), (Status: summons dated October 3, 1973). 

81. Weisberg v. United States General Sert>ioe8 Administration, D.D.C. Civil 
No. 2052-73 (Plaintiff seeks the transcript of the January Z7, 1964 executive 
session of the Warren Commission) (Status: summons dated November 13, 
1973). 

82. Edward I(och et al. v. Department of .JuBtice et al., D.D.C. Civil No. 140-73 
(Plainti:lfs, members of Congress, seek copies of FBI files pertaining to them-
selvps) (Status: Summons dated December 4.1973). 

83. Aviation Spooialtws Co. v. Vo-Zl.c, D. Ariz. Civil No. Cir. 73-746 PHX 
(Plaintiff seeks investigatory report regarding a particular customs penalty 
assessed against Plaintiff) (Status: Summons dated November 28,1973). 

84. .John T. Biezup v. Social Security Atlministration, lIT.D. Pat Civil No. 
73-2551 (Plaintiff seeks medical reports submitted the Social Security Admin-
istration in connection with the application for disability benefits by a specified 
individual) (Status: Summons dated November 21, 1973). 

Miscellaneous Decisions '" 

1. Black v. Sheraton Corp. of America, 50 F.R.D. 130 (D.D.C. 1970)-the 
FOIA recognizes the policy in favor of maintaining the secrecy of FBI inves-
tigatory reports (dictum). 

• FOI 18~U" collat<'ral to other litigation 01' ca~e dlRcovered after Rummnrles already 
In print: caReg not Included in Hsts. 



2. Oooney Y. Sun Shipbuilding cf Drydoek 00., 288 F. Supp. 70S (I<].D. Pa. 
1908)-section ,,52 (b) (7) doE's not l)roteet froIll llisclosnre factual !lllta lind tllP 
inve~tig-ative conclusions in Labor Department accident invE'stigation report; 
but statements from third-party witnesses arc exempt from llisclosure. 

3. Dix v. Rollins, 413 F.2d 711 (8th Cir. 1969)-publiClltion of regulation,; 
lInder section 552 (a) is not neeE'sary prerequisite to rcrall of reservist to active 
duty in military. 

4. FTO v. Cin{lerella Oareer cf Filli.~1ting Schools, 404 F.2d 1308, 131S, (D.C. 
Cir. 100S)-"the FOIA ... evidences a cleal' congresl'ional purpose to open the 
information possessed by Federal administrative agencies to the general pubJie 
on much the same hasis that it is accessible to litigants in agency proceedings" 
(dictum) . 

ri. F,'ccman v. Seligson, 405 F.2d 132(l, ]340 (D.C. Cir. 1965)-the J<'OIA "il' 
not intended to give a private party in(lireetl~' any earlier or greater access to 
investigatory files than he would have directly in such [Government] litigation 
or [adjudicative] proceedings" (dictum). 

6. Hodgson v. General lIIotor.~ Acceptance Oorp., 54 F.R.D. 445 (S.D. J<'ln. 
1972)- the FOIA limitations "do not apply to a party litigant who might he 
accorded access to investigatory files by n court, without reliance on the Act," 
but the "inrormers privilege" does apply. 

7. In rc Pacific Far East lAne, Inc., 314 F. SUPI). 1339 (N.D. Calif. 1970)-
a Navy Post regulation affecting the general publie that is not published in the 
Federal Register is ineffective. 

8. International Brotherhood of Electrical Workers v. NLRB. 417 F.2d 1144 
(D.C. Cir. 1009). cert. den, 90 S. Ct. 5ri6-NLRB rule not published as required 
by sedion 552 (a) is not valid, hut issue must be raised at administrative level. 

9. LaMorte v. Mansfield, 438 F.2d 448 (2nd Cir. 1971)-once ageney releases 
transcript to which investigatory exemption might have attnched, confidential 
chnl'aeter of transcript ceaseR. 

10. Long Island. Railroad. v. F.B., 318 F. SuPP. 490, 499 (E.D. N.Y. 1970)-"If 
the Commisison had not made these [I.C.C. staff audits and work papers] avail-
able, as We nssume it would, they could have been obtained under 5 U.S.C. See. 
552(a) (3). Since any such underlying tabulations would be available on dis-
covery in ordinary litigation, they would not fall within the eXception of sec. 
552 (b) (5). Staff memoranda making policy recommendations to the Commission 
stand differently" (dictum). 

11. Piercy v. Tarr, 343 1<'. Supp. 1120 (N.D. Calif. 1972)-Selective Service 
System "Letters to AU State Diredors" and "Temporary Instructions" are re-
quired to be published pursuant to section r.l52 (a). "The defendants may not 
avoid these requirement~ by Illeans of labels." (Same facts and holding in 
GlNdiner v. 'l'arr, 341 F. SUIlp. 422 (D.D.C. 1972).) 

·12. Pifer v. Laird, 328 F. SuPp. 649 (N.D. Calif. 1971 )-d.irective applicable 
only to federal employees are not required to be published in the Federal Register. 

13. Pilar v. S8 Hess Patrol, 58 F.R.D. 159 (D. lId. 1972)-official conclusions 
of Labor Dept. accident investigation must be revealed, along \vith "physical 
observations" of the investigative officers, report of the fads," and "diagrams 
and pictures ;'" but investigator's individual conclusion and recommendations 
may be withheld. 

14. Simons-Eastern Co. v. U.s. r...') F.D.R. 88 (N.D. Ga. 1972-LR.S. Appellate 
Division Supporting Statement, District Conferee'>, Report, Revenue Agents 
Report, and supporting memoranda must be produced; but eonelusions or opin-
ions reached by IRS agents need not be prodnced under section 552 (b) (1). 

15. Skolniak v. Campbell, 454 F.2d. ;;31 (7th Cir. 1971)-staff report of Pre~d­
dent's Commission on the Causes and Prevention of Violence need not be pro· 
duced because Commission has been terminated and dissolved. 

16. U.S. v. Leichtfuss, 331 F. Supp. 723 (N.D. Ill. 1971)-Selective Service 
System "directives and other materials" requested must be produced under 
FOIA as "statements of general policy." 

17. Waeksler v. Shultz, 324 ]'. Supp. 10R4 (D.D.C. 1971)-Labor Dept. reports 
under Fair Labor Standards Act ordered diseioSE'd (with exception of speeifi(~ 
report held exempt llndE'r Rection (1)2(b) (4) in fmpplementnl ord!:'r, without 
reasons stated). 
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STATEMENT BY PRESIDENT JOHNSON  
UPON SIGNING PUBLIC LAW  

89-487 ON. JULY 4, 1966  

The measure I sign. today, S. 1160, revises section 3 of the Admin-
istrative Procedure Act to provide guidelines for the {>ublic avail-
ability of the records of Federal departments and age,nCles. 

This legislation springs from one of our most essential principles: 
a democracy works best when the people have all the information that 
the security of the Nation ~rmits. No one should be able to pull cur-
tains of secrecy around dooisions which can be revealed without injury 
to the public interest. 

At the same time, the welfare of the Nation or the rights of indi-
viduals may require that some documents not be made available. As 
long as threats to peace exist, for example, there must be military 
secrets. A citizen must be able in confidence to complain to his Govern-
ment and to provide informat.ion, just as he is---and should be-free 
to confide in the press wit.hout fear of reprisal or of being required to 
reveal or discuss his sources. . 

Fairness to individuals also requires that information accumulated 
in personnel files be prdtected from disclosure. Officials within Govern-
ment must be able to communicate with one 1mother fully and frankly 
without publicity. They cannot operate effect.ively if required to dis-
close information prematurely or to make pubhc investigative files 
and internal instructions that guide them in arriving at their decisions. 

I know that the sponsors of this bill recognize these important in-
terests and intend to provide for both the need of the public for aCCffiS 
to information and the need of Government to protedt certain cate-
gories of information. Both are vital to the welfare of our people. 
Moreover, this bill in no way impairs the President's power under 
onr Constitut.ion to provide for confidentialit.y when 'the national in-
terest so requires. There are some who have expressed concern that the 
language of this bill will be construed in such a way as to impair 
Government operat.ions. I do not share this concern. 

I have always believed that. freedom of information is so vital that 
only the national securit.y, not the desire of public officials or private 
cit.izens, should determine when it must be restricted. 

I am hopeful that the needs I have mentioned can be served by a 
construct.ive approach to the wording and spirit and legislative history 
of this measure. I am instrnct1ng every official in this administration 
to cooperate to this end and to make information available to the 
full extent, consistent with individual privacy and with the national 
interest. 

I signed this measure with a deep sense of pride that the United 
St.ates is an open society in which the people's right to know is 
cherished and guarded. 
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FOREWORD 


If government is to be truly of, by, and for the people, the people 
must know in detail the activities of government. Nothing so dimin-
ishes democracy as secrecy. Self-government, the maximum participa-
tion of the citizenry in affairs of state, is meaningful only with an in-
formed public. How can we govern ourselves if we know not how we 
govern? Never was it more important than in our times of mass 
society, when government affects each individual in so many ways, 
that the right of the people to know the actions of their government 
be secure. 

Beginning July 4, a most appropriate day, every executive agency, 
by direction of the Congress, shall meet in spirit as well as practice 
the obligations of the Public Information Act of 1966. President John-
son has instructed every official of the executive branch to cooperate 
fully in achieving the public's right to know. 

Public Law 89-487 is the product of prolonged deliberation. It re-
flects the balancing of competing principles within our democratic 
order. It is not a mere recodification of existing practices in records 
management and in providing individual access to Government docu-
ments. Nor is it a mere statement of objectives or an expression of 
intent. 

Rather this statute imposes on the executive branch an affirmative 
obligation to adopt new standards and practices for publication and 
availability of information. It leaves no doubt that disclosure is a. 
transcendent goal, yielding only to such compelling considerations as 
those provided for in the exemptions of the act. 

This memorandum is intended to assist every agency to fulfill this 
obligation, and to develop common and constructive met.hods of im-
plementation. 

No review of an area as diverse and intricate as this one can antici-
pate all possible points of strain or difficulty. This is particularly true 
when vital and deeply held commitments in our democratic system, 
such as privacy and the right to know, inevitably impinge one against 
another. Law is not wholly self-explanatory or self-executing. Its 
efficacy is heavily dependent on the sound judgment and faithful 
execution of those who direct and administer our agencies of 
Government. 

It is the President's conviction, shared by those who participated 
in its formulation and passage, that this act is not an unreasonable 
encumbrance. If intelligent and purposeful action is taken, it can 
serve the highest ideals of a free society as well as the goals of a 
well-administered government. 

This law was initiated by Congress and signed by the President with 
several key concerns: 

-that disclosure be the general rule, not the exception; 
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-that an individuals have equal rights of access; 
-that the burden be on the Government to justify the withholding 

of a document, not on the person who requests it; 
-that individuals improperly denied access to documents have a 

right to seek injunctive relief in the courts; 
-that there be a change in Government policy and attitude. 
It is important therefore that each agency of Government use this 

pportunity for critical self-analysis and close review. Indeed this law 
an have positive and beneficial influence on administration itself-in 
etter records management; in seeking the adoption of better methods 
f search, retrieval, and copying; and in making sure that documentary 
lassification is not stretched beyond the limits of demonstrable need .. 
At the same time, this law gives assurance to the individual citizen 

hat his private rights will not be violated. The individual deals with 
he Government in a number of protected relationships which could 
e destroyed if the right to know were not modulated by principles of 
onfidentiality '(md privacy. Such materials as t..'lX reports, medical 
nd personnel files, and trade secrets must remain outside the zone of 
tccessibility. 

This memorandum represents a conscientious effort to correlate the 
ext of the act with its relevant legislative history. Some of the statu-
ory provisions allow room for more than one interpretation, and de-
initive answers may have to await court rulings. However, the 
epartment of Justice believes this memorandum provides a sound 

working basis for all agencies and is thoroughly consonant with the in-
ent of Congress. Each agency, of course, must determine for itself the 

applicability of the general principles expressed in this memorandum 
o the particular records in its custody. 

This la,v can demonstrate anew the ability of our branches of Gov-
rnment, working together, to vitalize the basic principles of our de-
ocracy. It is a balanced approach to one of those principles. As the 
resident stressed in signing the law: 

"* '" >I< a democracy works best when the people have all the 
information that the security of the Nation permits. Noone should 
be able to pun curtains of secrecy around decisions which can be 
revealed without injury to the public interest '" '" "'. I signed 
this measure with a deep sense of pride that the United States is 
an open society in which the people's right to know is cherished 
ltnd guarded." 

This memorandum is offered in the hope that it will assist. the agen-
cies in developing a uniform and constructive implementation of Public 
Law 89-487 in line with its spirit and purpose and the President's 
instructions. 

RAMSEY CLARK, 
Att()'1"MY General, 

J 'IlI1UJ 1967. 
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SPECIAL NOTICE CONCERNING 

CODIFICATION 


As this memorandum went to press, Public Law 90-23 had 
just been enacted. That law ,amends section 552 of title 5, United 
States Code, to codify the provisions of Public Law 89-487. 
While the codification does not make substantive changes from 
Public Law 89-487, it makes about 100 changes in language, 
captioning, structure, and organization designed to conform 
the text to the other provisions of title 5 as codified in 1966. 

Since all agencies must publish regulations under the new 
law by July 4, 1967, no attempt has been made to adapt this 
memorandum to the codified text. Such adaptation also seems 
inadvisable for other important reasons. A principal function 
of this memorandum is the correlation of the text of Public Law 
89-487 with its relevant legislative history. The text of that 
legislative history is replete with references to phraseology and 
subsection designations in the act \vhich are changed in the codi-
fication. Moreover, for almost a year the act has been discussed 
by those dealing with it by reference to the terms of its original 
enactment. Use of this memorandum by those who are charged 
with preparing and applying agency regulations would be ham-
pered by shifting to the new phraseology and subsection desig-
nations in this memorandum. 

Therefore, since the relevant committee reports make clear 
that the codification does not change the meaning of the 
originally enacted text, this memorandum will refer to the law 
in terms of the original text of Public Law 89-487. See S. Rept. 
No. 248, 90th Cong., 1st Sess., p. 3; H. Rept. No. 125, 90th 
Cong., 1st Sess., p. 1. Appendix A sets forth the full text of 
Public Law 90-23 in parallel column with the full text of Public 
Law 89-487. AppendIX B in tabular form shows the relationship 
of their respective subsections. 



THE PUBLIC INFORMATION SECTION OF THE 

ADMINISTRATIVE PROCEDURE ACT 


On July 4, 1966, President Johnson signed Public Law 89-487, 
which amends section 3, the "public information" section of the Admin-
istrative Procedure Act (the "APA").' The amendment, which becomes 
effective on July 4, 1967, provides for making information available 
to members of the public unless it comes within specific categories of 
matters which are exempt from public disclosure. Agency decisions to 
withhold identifiable records requested under subsection (c) of the new 
law are subject to judicial review. 

As the legislative history of the revised section 3 shows, dissatis-
faction with the former section centered on the fact that it was not a 
general public information law and did not provide for public access to 
official records generally. That section, of course, was not a "public 
information" statute despite its title. It permitted withholding of 
agency records if secrecy was required either in the public interest or 
for good cause found. It was an integral part of the APA, and it 
required disclosure only to persons properly and directly concerned 
with the subject matter of the inquiry. 

The revised section 3, on the other hand, is clearly intended to be a 
"public information" statute. The overriding emphasis of its legisla-
tive history is that information maintained by the executive branch 
should become more available to the public. At the same time it 
recognizes that records which cannot be disclosed without impairing 
rights of privacy or important operations of the Government must be 
protected from disclosure. 

The report of the Senate Committee on the Judiciary (S. Rept. No. 
813, 89th Cong., 1st Sess., p. 3)2 describes the need for delicate bal-
ancing of these competing interests as follows: 

l'At the same time that a broad philosophy of 'freedom of in-
formation' is ~nacted,.into law, it is necessary to protect certain 
equally important rights of privacy with respect to certain infor-
mation in Government files, such as medical and personnel records. 

1 Public Law 89--487, 80 Stat. 250, revises 5 U.S.C. 552, formerly section 3 of the 
Administrative Procedure Act, 60 Stat. 237, 5 U.S.C. 1002 (1964 Ed.). 

'For the sake of brevity, the following citations are hereafter used: 
"S. Rept., 88th Cong." for S. Rept. 1219, 88th Cong., 2d Sess. 
"S. Rept., 89th Cong." for S. Rept. 813, 89th Cong., 1st Sess. 
"H. Rept." for H. Rept. 1497, 89th Cong., 2d Sess. 
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It is also necessary for 'the very operation of our Government to 
allow it to keep confidential certam material, such as the investi-
gatory files of the Federal Bureau of Investigation. 

"It is not an easy task to balance the opposing interests, but it 
is not an impossible one either. It is not necessary to conclude 
that to protect one of the interests, the other must, of necessity, 
either be abrogated or substantially subordinated. Success lies 
in providing a workable formula which encompasses, balances, 
and protects all interests, yet places emphasis on the fullest re-
sponsible disclosure." 

The Congress was aware that the decision to withhold or disclose 
particular records cannot be controlled by any detailed classification of 
all official records, but has to be effected through countless ad hoc judg-
ments of agency officials, each intimately familiar with the particular 
segments of official records committed to his responsibility. Those exec-
utive judgments must still be made, for Congress did not attempt to 
provide in the revised section a complete, self-executing verbal for-
mula which might automatically determine all public information 
questions. Indeed, the staggering variety of Government records makes 
such a formula unattainable. The revised section, instead, establishes 
in subsection (e) nine general categories of records which are exempt 
from disclosure. These categories provide the framework within which 
executive judgment is to be exercised in deciding which official records 
must be withheld. 

Upon signing Public Law 89-487 the President stated : 
"I know that the sponosors of this bill recognize these important 

interests and intend to provide for-both 'the need of the public for 
access to information and the need of Government to pro~t cer-
tain categories of information. Both are vital to the welfare of 
our people. Moreover, this bill in no way impairs the President's 
:£>Ower under our Constitution to provide for confidentiality when 
the national interest so requires. There are some who have ex-
pressed concern that the language of this bill will be construed 
In such a way as to impair Government operations. I do not share 
this concern. 

"I have always believed that freedom of information is so vital 
that only the national security, not the desire of public officials 
or private citizens, should determine when it must be restricted. 

"I am hopeful that the needs I have mentioned can be served 
by a constructive approach to the wording and spirit and legisla-
tive history of this measure. I am instructmg every official in this 
administration to cooperate to this end and to make information 
ava.ilable to the full extent consistent with individual privacy and 
with the national interest." 

This is the spirit in which agency officials are expected to construe 
and apply the limitations of subsections (a) and (b) and the nine 
exemptions of subsection -(e). Agencies should also keep in mind that 
in some instances the public interest may Mst be served by disclosing, 
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to the extent permitted by other laws, documents which they would 
be authorized to withhold under the exemptions. 

Prior to July 4, 1961, every agency should issue rules in which it 
describes, to the extent feasible, which of its records are within the 
requirements of the statute, where they may be insrxted, the proce-
dures to be followed in requesting access, the opportunities for admin-
istrative appeal, the fees to be charged, the stage at which records 
involved in matters in process are to be available, and whatever other 
considerations may be involved in achieving the statutory objectives. 

STRUCTURE OF THE REVISED SECTION 3 

The revised· section 3 consists of a general introductory clause dis-
cussed below, followed by eight subsections, (a) through (h). Each 
of the first four subsections, (a) through (d), establishes spooific re-
quirements for the publication or disclosure of different kinds of docu-
ments or information. Subsection (a) lists only those materials which 
must be published in the Federal Register. Subsections (b) and (d) 
describe materials which must be made available for public inspection 
or copying. Subsection (c) concerns requests for "identifiable records" 
which must be made available upon the request of any person. Each 
of the first three subsections contains its own sanction for 
noncompliance. 

Subsections (a) and (b) contain, within the description of the 
materials to which they apply, explicit limitations upon what must be 
published or mltde available. For example, subsection (b) (0), which 
requires stnff manuals nnd instructions to staff to be made available, is 
limited to "administrative" manuals and instructions, and to those 
which "affect allY member of the public." 

Subsection (e) declares that none of the provisions of section 3 shall 
be applicable to nine listed categories of matters. In its original form, 
the bill (S. 1160) provided exemptions in each subsection, designed to 
llpply only to that subsection. The Senate subcommittee found that 
such appronch resulted in inconsistencies. After considerable effort to 
tllilor the standards estnblished by the exemptions to the particular 
subsection to which they were to apply, the subcommittee decided to 
consolidate all of the exemptions in subsection (e), including in the 
earlier subsections the several limitations referred to above to meet the 
special needs of the requirements of each of those subsections. 

Thus the exemptions of subsection (e) apply across the board and 
govern all of the materials described in subsections (a), (b), (c), and 
(d). Accordingly, materials which are exempted under subsection (e) 
need not either be published in the Federal Register or made available 
upon request or otherwise. It is important to bear this in mind in con-
sidering the discussion which follows. 
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THE INTRODUCTORY CLAUSE 

"Sec. 3. Every agency shall make available to the public the follow-
ing information:" , 

AGENCIES SUBJECT TO THE ACT 

By its first two words, the introductory clause of the enactment 
makes it clear at the outset that its requirements are to apply to every 
department, board, commission, division, or other organizational unit 
in the executive branch. This results from the definition of the term 
"agency" in section 2(a) of the APA as "each authority of the Gov-
ernment of the United States, whether or not it is within or subject 
to review by another agency," excluding Congress, the courts, and the 
governments of the territories and possessions and of the District of 
Columbia. 

ELIMINATION OF PREVIOUS GENERAL EXCEPTIONS 

The introductory language of the previous section aestablished two 
general exceptions from all of its requirements. That language was as 
follows: "Except to the extent that there is involved (1) any function 
of the Cnited States requiring secrecy in the public interest or (2) 
any matter relating solely to the internal management of an 
agency * * "'." 

The revision begins instead with an affirmative direction to all Ilgen-
cies to make official information available to the public, thus pro-
claiming at the outset "It geneml philosophy of full agency dis-
closure" (S. Rept., 89th Cong., 3), and establishing the fundamental 
character of the revision as a "disclosure statute" mther than It "with-
holding statute" (S. Rept., 89t h Cong., ;;) . 

SUBSECTION (a)-PUBLICATION IN THE FEDERAL 
REGISTER 

"(a) PUBLICATION IN THE FEDERAL REGISTER.-Every agency 
shall separately state and currently publish in the Federal Register for 
the guidance of the public * * .... 

Subsection (a) concerns only materials which must be published in 
the Federal Register. Its general objective is to enable the public 
"readily to gain acce8." to the information necessary to deal effectively 
and upon equal footing with the Federal agencies." (S. Rept.., 88th 
Cong.,3.) 

93··389 0 - '74 - 14 
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The report of the Senate committee, together with the Senate 
hearings on the bill, indicate that there were "few complaints about 
omission from the Federal Register of n~sary official material." The 
comments received concerning Federal Register publication indicated 
"more on the side of too much publication rather than too little." 
(S. Rept., 89th Cong., 6.) Accordingly, the revised subsection contains. 
provisions which permit incorporation by reference in the Federal 
Register of material "which is reasonably available" elsewhere, and 
avoid the nece6Sity for "the publication of lengthy forms." It also in-
corporates "a number of minor changes which attempt to make it more 
clear that the purpose of inclusion of material in the Federal Register 
is to guide the public in determining where and by whom decisions are 
made, as well as where they may secure information and make 
submittals and requests." (S. Rept., 88th Cong., 11.) 

The two principal changes in subsection (a) result from (1) the 
elimination of the previous general exceptions, and (2) the tightening 
of the sanction for failure to publish materials required to be pub-
lished. In addition to the provision that no one shall be required to 
resort to materials which the agency has failed to publish, the revised 
subsection provides that no person shall be "adversely affected" by 
such materials, unless he has actual notice hereof. 

SUBSTITUTION OF EXEMPITONS FOR THE PREVIOUS EXCEPITONS 

The previous subsection (a), like the other subsections of thl 
previous section 3, was subject to the two general exceptions for" (1) 
any function of the United States requiring secrecy in the public 
interest" and "(2) any matter relating solely to the internal manage· 
ment of an agency." Further, it required the publication of only those 
stat-ements of general policy and interpretations which were "adopted 
by the agency for the guidance of the public." 

The revision eliminates these exceptions and relies upon the exemp-
tions set forth in subsection (e) to distinguish the items listed in 
subsection (a) which should be published from those which should 
not. The words "for the guidance of the public", which still appear 
in the subsection, now explain the purpose of Federal Register pub-
lication of all material covered by subsection (a). 

The considerations involved in determining what documents should 
be published in the Federal Register for the guidance of the public 
under subsection (a) obviously are very different from the judgments 
required in determining whether a particular record appropriately 
can be disclosed to a person who requests access to it under subsection 
(c). In meeting the requirements of subsection (a), the problem gen-
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erally is to select, from a variety of information that anyone may see, 
material which is useful for the guidance of the public and there-
fore should be published. Under subsection (c), on the other hand, 
the question is to determine whether disclosure will injure a public 
or private interest intended to be protected under the act. 

The difficulties inherent in applying the subsection (e) exemptions to 
all of the various judgments required under subsections (a), (b), (c), 
and (d) not only necessitate commonsense constructions 'Of the ex-
emptions; they also increase the necessity for determining precisely 
what is to be included within each of the items listed in each of those 
subsections. For example, unless the limitations spelled out in sub-
section (a) are sensibly construed and applied, concern about the 
"tightened sanction" against non publication could lead to publica-
tion of many documents which are of no interest to the public and 
only serve to aggravate the problem of "too much publication." 

In the case of a few agencies, national defense considerations may 
preclude substantial compliance with any of the requirements of sub-
section (a). In other cases, foreign policy considerations may limit 
the exhmt to which an agency is able to comply with .the subsec-
tion (a) requirements. If in such cases classification under Execut.ive 
Order 1050101' stat.utory or other authority does not afford an exemp-
tion from the requirements of this subsection, the agency should seek 
appropriate exemption by Executive order under subsection (e) (1). 

The second exemption in subsection (e), for matters "related solely 
to the internal personnel rules and practices of any agency," is sim-
ilarly important in applying the requirements of subsection (a). Its 
derivation from the previous internal management exception makes it 
clear that it is intended to relieve from the Federal Register publica-
tion requirements all matters of personnel administration. Such mat-
ters include personnel policies, interpretations respecting personnel 
questions, personnel administration forms and procedures, statements 
of the course and method by which personnel management functions 
are performed, regulations or general orders concerning the conduct 
of military personnel, and all other internal matters of personnel ad-
ministration which do not involve the general public. The Senate re-
port cites as examples "rules as to personnel's use of parking facilities 
or regulation of lunch hours, statements of p'olicy as to sick leave, and 
the like." (S. Rept., 89th Cong., 8.) 

However, it is apparent from the legislative history of exemption 
(2) that it is intended to relieve from the requirements of the revi-
sion-and therefore from the publication requirements of subsection 
(a)-much more than internal documents relating to matters of per-
sonnel administration. CongreSsman Gallagher explained .on the 
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House floor that exemption (2) is intended to protect from disclosure 
such documents as income tax auditors' manuals. (112 Congo Rec. 
13026, .June 20, 1966). Similarly, the House report, explains that al-
though this exemption "would not cover all 'matters of internal 
management' * * *," it would exempt from public disclosure such 
matters as "operating rules, b'11idelines, and manuals of procedure for 
Governmellt investigators or examiners." (H. Rept., to.) 

Thus, in discussing eaeh of the major requirements of subseetion 
(a), it is important to keep in mind the possible applications of each 
of the subsection (e) exemptions, ns well as the limitations spelled out 
in subsection (a) itself. 

(A) DESCRIPTIONS OF AOENCY ORGANIZATION 

"Every agency shall separately state and currently publish in the 
Federal Register for the guidance of the public (A) descriptions of its 
central and field organization and the established places at which, the 
officers from whom, and the methods whereby, the public may secure 
information, make submittals or requests, or obtain decisions;" 

The previous section 3 (a) (1) required that every agency separately 
state and currently publish in the Federal Register descriptions of its 
central and field organization "including delegations by the agency of 
final authority," and descriptions of where the public can obtain in-
formation. The revision deletes the requirement th~ such delegations 
be published, leaving to each agency discretion to determine what 
delegations it should include in its descriptions of agency organization. 
The only other changes in the provision add the words "the officers 
from whom" and the words "or obtain decisions" to the requirement 
that the 'public be advised as to where to obtain information. In gen-
ernl, the amendments embodied in the revision of section 3 (a) (A) 
should result in little, if any, challbre from previous practice. 

The Office of the Federal Register suggests that pUblication of orga-
nizational information in the United States Government Organiza-
tion Manual should not be regarded as a substitute for, but merely a 
useful supplement to, the requirement to "currently publish" such in-
formation in the Federal Register. 

(B) METHODS OF OPERATION 

"Every agency shall separately state and currently publish in the 
Federal Register for the guidance of the public • • • (B) statements 
of the general course and method by which its functions are channeled 
and determined, induding the nature and requirements of all formal 
and informal procedures available;" . 

This language is almost unchanged from the previous section 3 and 
apparently is intended to effect little change in present practice con-
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cerning the publication of statements of the general course and method 
by which agency functions are performed. Although the revision substi-
tutes the exceptions in subsection (e) for the previous general excep-
tions to section 3, nothing in either the Senate or House reports on S. 
1160 or the explanations offered on the House floor suggests any change 
in the functions to which this publication requirement is to apply. The 
reports el5:plain that the purpose of these provisions is "to guide the 
public in determining where and by whom decisions are made, as well as 
where they may secure information and make submittals and requests." 
(S. Rept., 89th Cong., 6; H. Rept., 7.) These provisions are intended to 
make available useful information concerning agency functions which 
are of concern to the public. 

While exemption (2) in subsection (e) excludes matters of personnel 
administration and operating instructions, guidlines, manuals, and 
other materials which are for the use of agency staff only, it does 
not exclude all matters of internal management. (H. Rept., 10.) 'Vith 
respect to the "course and method" by which internal management 
functions are "channeled and determined," the criterion for publica-
tion is whether the particular "course and method" is of concern to 
the public. For example, procurement and other public contract func-
tions and, in some cases, surplus property disposal functions are 
matters in which members of the public have an interest, whereas 
information concerning other propriet&ry functions usually would not 
be useful to the public. To the extent that internal management 
functions are of substantial interest to the public, agencies should 
describe in the Federal Register the methods they employ in perform-
ing those functions. Of course, functions such as adjudication, licens-
ing, rulemaking, and loan, grant, and benefit functions, are within 
the publication requirement of section 3(a) (B), except as they may 
be exempted under subsection (e). 

General course and metlwd.-The subsection requires agencies to 
disclose, in general terms designed to be realistically informative to 
the public, the manner in which matters for which it is responsible 
are initiated, processed, channeled, and determined. In the case of 
functions exercised so seldom that it is not practicable to prescribe a 
definite routine, the published information should be as complete as 
may be feasible, identifying at least the title of the official who has 
responsibility for such matters and the office to which inquiries may 
be directed. The provision does not require an agency to "freeze" its 
procedures, or to invent procedures where it has no reason to establish 
any fixed procedure. However, any change in published statements of 
course and method should be announced in the Federal Register to 
assure that the public is currently informed. 

I 
I 
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Formal and informal procedures available.-Particularly in light of 
the revised provision governing the effect of failure to publish required 
materials in the Federal Register, agencies should reexamine their 
present published statements as to the nature and requirements of all 
fornml and informal procedures to assure that their published mate-
rials fully apprise members of the public of their rights and oppor-
tunities. For example, if an agency provides opportunity to any mem-
ber of the public for an informal conference on a matter within its 
jurisdiction, the fact that the practice exists should be stated in the 
Federal Register with a view both to serving the convenience of the 
public and facilitating the agency's operations. Such procedures exist 
widely and are known to the specialized practitioner. The general pub-
lic should be informed as to their availability and how and where to 
take advantage of them. 

(C) PROCEDURAL INFORMATION 

"Every agency shall separately state and currently publish in the 
Federal Register for the guidance of the public • • • (C) rules of 
procedure, descriptions of forms available or the places at which forms 
may be obtained, and instructions as to the scope and contents of all 
papers, reports, or examinations;" 

Rules of procedure.-Although the previous section 3 made no refer-
ence to "rules of procedure," such rules had to be published in the Fed-
eral Register because that section provided that no person was to be 
required to resort to procedure which was not published. The new re-
quirement that "rules of procedure" be published is therefore merely 
a restatement of the previous requirement. However, both the Senate 
and House committees found instances in which agencies had not 
issued necessary rules of practice and procedure, had not published 
rules which had been issued, and had not kept published rules up to 
date. Such deficiencies should be remedied. 

Forms.-To meet the problem of "too much publication," the revi-
sion relaxes somewhat the requirement concerning the publication of 
forms, giving the agencies broad discretion to determine what consti-
tutes appropriate publication. Whereas the previous section 3(a) (2) 
required agencies to publish in the Federal Register statements of the 
"nature and requirements" of forms, the revised provision only re-
quires publication of either "descriptions of forms available" or "the 
places at which forms may be obtained." The change is intended "to 
eliminate the need of publishing lengthy forms." (S. Rept., 89th 
Cong., 6.) However, it will usually be useful to the public to publish 
an up-to-date list of forms showing the heading, the num~er (if any) 
and the date of the most recent version, in addition to the place where 
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the forms may be obtained. The subsection, of course, does not require 
the creation of special forms for every type of relief which might be 
sought. 

Section 3(a) (C) concerns only rules, forms, instructions, etc., which 
are to be used by the public. It does not require publication in the 
Federal Register of internal management forms and similar materials. 

(D) SUBSTANTIVE RULES, POLlOlES, AND INTERPRETATIONS 

"Every ageney shall separately state and eurrently publish in the 
Federal Register for the guidlutee of the publie • • • (D) substantive 
rules of general applicability adopted as authorized by law, and state-
ments of general poliey or interpretations of general applicability 
formulated and adopted by the ageney;" 

Section 3(a) (D) involves three changes. First, it applies only to 
substantive rules and interpretations "of general applicability." Sec-
ond, it deletes the phrase "but not rules addressed to and served upon 
named persons in accordance with law." Third, it deletes the phrase 
"for the guidance of the public", which now appears at the beginning 
of subsection (a). Deletion of the latter phrase at this point is designed 
to require agencies to disclose general policies which should be known 
to the public, whether or not they are adopted for public guidance. 

The first two changes are intended to be formal only. Ordinarily 
an agency would not adopt a rule or interpretation for publication in 
the Federal Register unless it is "of general applicability," which 
would exclude rules addressed. to and served upon named persons. 
Thus, an agency is not required under subsection (a) to publish in 
the Federal Register the rules, policies and interpretations formulated 
Imd adopted in its published decisions. Instead, this "case law" is to 
be "made available under subsection (b)." (H. Rept., 7.) 

Consistent with the purpose of all of subsection (a) to enable the 
public "to find out where and hy whom decisions are made in each 
Federal agency and how to make submittals or requests" (H. Rept., 
7), rules, policy statements, and interpretations as to matters which 
do not concern the general public are to be omitted from the Federal 
Register. For example, agency rules governing the use of employee 
parking facilities and agency policy relative to sick leave are out-
side the requirements. 

To the extent that rules, policy statements, and interpretations 
must be kept secret in the interest of the national defense or foreign 
policy but are l10t required to be withheld by Executive order or other 
authority, agencies should accommodate to the statutory plan by 
seeking an appropriate exemption by Executive order in accordance 
with subsection (e)(1). . 
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Although the Senate oommittee expressed the view that rules of 
particular applicability "such as rates" have no place in the Federal 
Register (S. Rept., 88th Cong., 4), there is no requirement that all 
rate schedules be omitted. Frequently, rates are collected by a single 
utility, but are paid by and therefore may be of interest to a broad 
3pectrum of the public. In some instances an agency may find it 
desirable to publish such rates in the Federal Register even in the 
absence of any requirement. 

(E) AMENDME.."lTS 

"Every agency shall separately state and currently publish in the 
Federal Register for the guidance of the public * * *(E) everyamend. 
ment, revision, or repeal of the foregoing." 

"The new clause (E) is an obvious change, added for the sake 
of oompleteness and clarity." (S. Rept., 89th Cong., 6.) 

FORCE AND EFFECT OF UNPUBLISHED MATERIALS 

"Except to the extent that a person has adual and timely notice of 
the terms thereof. no person shall in any manner be required to resort 
to, or be adversely alfeded by any matter required to be published in 
the Federal Register and not so published." 

The previous subsection 3 (a), like the revision, required publica-
tion in the Federal Register of substantive rules, statements of policy, 
and interpretations, in addition to information concerning agency 
organization and procedures. However, the previous provisions relat-
ing to failure to publish required materials applied only to materials 
ooncerning organization and procedure. It provided that no person 
r:;hall be required "to resort to organization or procedure" not published 
in the Federal Register. Notwithstanding its finding that complaints 
wit.h respect to Federal Register publication "have been more on 
the side of too much publication rather than too little" (S. Rept., 
88th Cong., 11), the Senate committee decided that the revision 
should afford "added incentive for agencies to publish the necessary 
details about their official activities." Accordingly it added the pro-
vision that no person shall be "adversely affected" by any matter 
required to be published in the Federal Register and not so published. 

In its report in the 88th Congress, the Senate committee explained 
with respect to this change that the "new sanction explicitly states that 
those matters required to be published and not so published shall be of 
no force or effect and cannot change or affect in any way a person's 
rights." (S. Rept., 88th Cong., 12.) Of course, not all rules, policy 
statements, and interpretations issued by Federal agencies impose 
burdens. The Senate committee, apparently acknowledging this fact, 
decided after issuing its report in the 88th Congress, that the "new 
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sanction" should apply only to matters which impose an obligation 
upon persons affected, and not to matters which benefit such persons. 
Since the provision did not, in fact, "explicitly" state that unpub-
lished materials are to be "of no force or effect," no change in the pro-
vision was necessary to reflect the committee's revised intention. All 
that was needed was a change in t.he explanation in the Senate commit-
tee report. Accordingly, the Sena.te committee report issued in the 
89th Congress and the House report omit any reference to the "force 
and effect" of unpublished materials and explain only that no person 
shall be "adversely affected" by such matters. (S. Rept., 89th Cong., 
6; H. Rept., 7.) 

From the revised explanation it is evident that the new provision 
enlarges upon the corresponding provision of the original section 3. 
It applies not only to organization and procedure, but also to the other 
items within the publication requirements of subsection (a)-substan-
tive rules, statements of policy, and interpretations. However, the new 
sanction operatets only to relieve persons of obligations imposed in 
materials not published, and not to deny them benefits. 

In any case, actual and timely notice cures the defect of nonpublica-
tion, and "a person having actual notice is equally bound" as a person 
having constructive notice by Federal Register publication. "Cer-
tainly actual notice should be equally as effective as constructive 
notice." (S. Rept., 88th Cong., 4.) 

INCORPORATION BY REFERENCE 

"For purposes of this subsection, matter which is reasonably avail-
able to the class of persons alreeted thereby shall be deemed published 
in the Federal Register when incorporated by reference therein with 
the approval of the Direetor of the Federal Register." 

In its report the Senate committee found that there are "many agen-
cies whose activities are thoroughly analyzed and publicized in pro-
fessional or specialized services, such as Commerce Clearing House, 
West publications, etc. It ,,:ould seem advantageous to avoid the repe-
tition of much of this material in the Federal Register when it can be 
incorporated by reference and is readily available to interested mem-
bers of the public. This is one way in which the Federal Register can 
be kept down to a manageable size." (S. Rept., 88th Cong., 4.) 

It should be noted, however, that incorporation by reference is not 
a substitute for actual publication in the Federal Register except to 
the extent permitted by the Director of the Federal Register. See rules 
of the Director, 32 F.R. 7899, June 1,1967,1 C.F.R. Part 20. 

Standard of what is "re(l)5onably attailable."-To meet this test the 
material incorporated must be set forth substantially in its entirety 
in the public or private publication and not merely summarized or 



13 

212  

SUBSECTION (b) -AVAILABILITY 

printed as a synopsis. Also, if the publication to be incorporated is a 
private publication, it should be readily available to the class of per-
sons affected thereby, and not be difficult for them to locate. 

8utficierwy of reference.-For purposes of this provision, the Senate 
report explains that the term "incorporation by reference" contem-
plates "(1) uniformity of indexing, (2) clarity that incorporation by 
reference is intended, (3) precision in description of the substitute 
publication, (4) availability of the incorporated material to the pub-
lic, and, most important, (5) that private interests are protected by 
completeness, accuracy, and ease in handling." The provision is not 
intended to permit the incorporation of materials the "location and 
scope" of which are familiar to "only a few persons having a special 
working knowledge of an agency's activities." (S. Rept., 88th 
Cong., 5.) 

SUBSECTION (b)-PUBUC AVAILABIUTY OF OPINIONS, 
ORDERS, POLICIES, INTERPRETATIONS, MANUALS, 
AND INSTRUCTIONS 

"(b) AGENCY OPINIONS AND ORDER8.-Every agency shall. in 
accordance with published rules, make available for public inspection 
and copying * * *." 

In the previous section 3, subsection (b) related only to "final opin-
ions or orders in the adjudication of cases." Although the heading of 
the revised subsection (b) is "Agency opinions and orders," it enlarges 
the scope of the subsection by adding "those statements of policy and 
interpretations which have been adopted by the agency and are not 
published in the Federal Register" and "administrative staff manuals 
and instructions to staff that affect any member of the public." 

The extended coverage of the subsection is explained in the House 
report as follows: 

"In addition to the orders and opinions required to be made 
public by the present law, subsection (b) of S.1160 would require 
agencies to make available statements of policy, interpretations, 
staff manuals, and instructions that affect any member of the pub-
lic. This material is the end product of Federal administration. 
It has the force and effect of law in most cases • lit •• 

"As the Federal Government has extended its activities to solve 
the Nation's expanding problems-and particularly in the 20 
years since the Administrative Procedure Act was established-
the bureaucracy has developed its own form of case law. This law 
is embodied in thousands of orders, opinions, statements, and 
instructions issued by hundreds of agencies. This is the material 
which would be made available under subsection (b) of S. 1160." 
(H. Rept., 7.) 
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AGENCY RULES GOVERNING AVAILABILITY 

All of the materials to which subsection (b) applies are of the kinds 
which would ordinarily be available in a public reading room if one 
is provided by the agency. Some agencies may find the operation of 
one or more such facilities the easiest and most practicable way of 
complying with the requirements of subsection (b). Others may find 
different :means of making materials available more satisfactory. 

Every agency is required by the subsection to publish rules which 
should deal, at least, with (1) access to the items listed in the subsec-
tion, (2) deletion of identifying details, as provided in the subsection, 
(3) the availability of copies, and (4) the maintenance of a current 
index. Charges should not be made for the nonnnJ use of reading rooms 
or other similar facilities for examination of infonnation of the type 
required by subsection (b) to be made available for public inspection. 
Charges should be made, however, to recover the costs of any search 
of records or of duplicating, reproducing, certifying, or authenticating 
copies of all documents, whether the documents are located in the read-
ing room or in storage warehouses. (S. Rept., 88th Cong., 6.) 

The only charges in connection with materials on file in reading 
rooms and similar facilities should be the actual cost of duplicating or 
copy-ing materials where copies are requested. "Subsection (b) requires 
that Federal agency records which are available for public inspection 
also must be available for copying, since the right to inspect records 
is of little value without the right to copy them for future reference. 
Presumably, the copying process would be without expense to the 
Government since the law (5 U.S.C. 140) aJ.rea.dy directs Federal 
agencies to charge a fee fol' any direct or rindirect services such as pro-
viding reports and documents." (H. Rept., 8.) 

INCLUSION OF MATERIALS NOT SUBJECT TO THE REQUIREMENTS 

The basic purpose of subsection (b) is "to aft'ord the private citizen 
the essential information to enable him to deal eft'ectively and knowl-
edgeably with the Federal agencies." (S. Rept., 88th Cong., 12.) Yet 
the subsection does not require access to or the indexing of aU of the 
materials which may be useful to further this purpose. Statements 
of policy and agency interpretations which are published in the 
Federal Register pursuant to the requirements of subsection (a) are 
specifically exempt from the requirements of subsection (b), includ-
ing the indexing requirement of the latter subsection. In establishing 
procedures and facilities f~r making subsection (b) materials avail-
able, however, agencies should keep in mind the basic purposes of the 
subsection and include whatever materials may provide "essential in-

http:aJ.rea.dy
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formation." A reading room, for instance, will be more useful if it pro-
vides ready reference to all rules and policy statements which have 
been published in the Federal Register. 

(A) FINAL OPINIONS AND ORDERS 

"(b) AGENCY OPINIONS AND ORDERS.-Every agency shall, in 
accordance with published rules, make available for public inspection 
and copying (A) all final opinions (including concurring and dissenting 
opinions) and all orders made in the adjudication of cases • • •. " 

The term "order" is defined in section 2 ( d) of the APA as the 
whole or a part of the final disposition, whether affirmative, negative, 
injunctive, or declaratory in form, of an agency in any matter other 
than rulemaking. Thus the term includes every final action of an 
agency except the issuance of a mle. 

Neither the previous section 3 nor the revised section contemplates 
the public availability of every "order," as the word is thus defined. 
The expression "orders made in the adjudication of coses" is intended 
to limit the requirement to orders which are issued as part of the 
final disposition of an adjudicative proceeding. 

The sanction applicable 10 subsectioll (b) is set forth in its last 
sentence: 

"No final order, opinion, statement of policy, interpretation, or 
staff manual or instmction that affects any member of the public 
may be relied upon, used or cited as precedent by an agency 
against any private party unless it has been indexed and either 
made available or published as provided by this subsection or 
unless that private party shall have actual and timely notice of 
the terms thereof." 

The scope of this sanction seems to limit the effedive reach of 
subsection (b) to those orders which may have precedential effect. 
Other orders, of course, may be requested under subsection (c). How-
ever, keeping all such orders available in reading rooms, even when 
they have no precedential value, often would be impract.icable and 
would serve no useful purpose. It should also be noted that subsection 
(b) expressly provides that'it shall not apply to any opinion or order 
which is "promptly published and copies offered for sale." This is 
to afford the agency "an alternative means of making these materials 
available through publication." (S. Rept., 89th Cong., 7.) 

The term "opinions" relates only to those issued with and in ex-
planation of "orders made in t.he adjudication of cases." The words 
"concurring and dissenting opinions" were added to the previous re-
quirement "to insure thwt, if 'One or more agency members dissent or 
concur, the public and the parties should have access t{) these views 
and ideas." (S. Rept., 89th C,{)ng., 7. ) 
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(B) STATEMENTS OF POLICY AND INTERPRETATIONS WHICH ARE NOT 
PUBLISHED IN THE FEDERAL REGISTER 

"Every agency shall ,. ,. • make available for public inspection and 
copying • • • (B) those statements of policy and interpretations which 
have been adopted by the agency and are not published in the Federal 
Register • • •. " 

Whereas subsection (a) requires publication in the Federal Register 
of statements of general policy or interpretations of genera] applica-
bility, subsection (b) covers statements and interpretations which are 
not of general applicability, but which the agency may rely upon as 
precedents. The policy statements and interpretations included with-
in this provision are only those which have been adopted by the agency 
itself, or by a responsible official :to whom the agency has delegated 
authority to issue such policy statements and interpretations. The pro-
vision in subsection (b) respecting the deletion of "identifying details" 
applie..'l to such matters. 

The House report (H. Rept_, 7) emphasizes, however, that under the 
new language of section 3 (b) (B), "an agency may not be required to 
make available for public inspection and copying any advisory in-
terpretation on a specific set of facts which is requested by and ad-
dressed to a particular person, provided that such interpretation is 
not cited or relied upon by any officer or employee of the agency as 
a precedent in the disposition of other cases." (H. Rept., 7.) 

(C) MANUALS AND INSTRUCTIONS 

"Every agency shall ,. • • make available for public inspection and 
copying • ,. • (C) administrative staff manuals and instructions to staff 
that affect any member of the public • • •. " 

Standards established in agency staff manuals and similar instruc-
tions to staff often may be, for all practical purposes, as determinative 
of matters within the agencis responsibility as other subsection (b) 
materials which have the force and effect of law. In accordance with 
the basic purpose of subsection (b), "to afford the private citizen the 
essential information to enable him to deal effectively and knowledge-
ably with the Federal agencies" (S. Rept., 88th Cong., 12), subsection 
3 (b) (C) requires the public availability of "administrative" staff man-
uals and instruotions to staff if they "affect any member of the public." 
The exemptions of subsection (e) apply. 

Limitation to "tuJ,ministrative" materials.-The hearings in both 
the Senate and House refer to a number of instances in which agency 
manuals and similar materials contain confidential instructions to 
agency staff which must be protected from disclosure if they are to 
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serve the purpose for which they are intended. For example, agency 
instructions to contracting officers governing the outer limits of what 
they may concede on behalf of the Government in negotiating a 
contract cannot be disclosed to private contractors without rendering 
fair negotiation virtually impossible. Similar problems exist in con-
nection with instructions to agency personnel as to (1) the selection of 
samples in making "spot investigations," (2) .standards governing the 
examination of banks, the selection of cases for prosecution, or the 
incidence of "surprise audits," and (3) the degree of violation of a 
regulatory requirement which an agency w:ill permit before it under-
takes remedial action. 

Congressional recognition of these goals is shown by the limitation 
of section 3 (b) (C) to what the draftsmen have designated "administra-
tive" manuals and instructions as distinguished from those which 
contain confidential instructions. The Senate report (S. Rept., 89th 
Cong., 2) states that "The limitation * * * to administrative matters 
* * * protects the traditional confidential nature of instructions to 
Government personnel prosecuting violations of law in court, ,vhile 
permitting a public examination of the basis for administrative ac-
tion." The House report (at pp. 7-8) explains that "an agency may 
not be required to make available those portions of its staff manuals 
and instructions which set forth criteria or guidelines for the staff 
in auditing or inspection procedures, or in the selection or handling 
of cases, such as operational tactics, allowable tolerances, or criteria 
for defense, prosecution, or settlement of cases." 

All agencies should reexamine all manuals, handbooks, and similar 
instructions to staff which have boon used only internally, to ascer-
tain whether they include standards and instructions which neces-
sarily cannot be disclosed to the public. After any confidential stand-
ards and instructions are deleted, documents containing "essential 
information" of the kind sought to be made available to the public by 
section 3(b) (C) should be included in the public index and made 
available for public inspection and copying, or published and offered 
for sale, unless they come within one of the exemptions of subsection 
(e). 

Limitatwn to materials wkick "affect the public".-Consistent with 
the general purpose of subsection (b), section 3(b) (C) is not intended 
to apply to materials which do not concern the public. For example, 
manuals on property or fiscal accounting, vehicle maintenance, person-
nel administration, and most other "proprietary" functions of agen-
cies which do not affect the public would be excluded from the require-
ment of subsection 3(b) (C). 
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EXOEPI'ION OF MATERIALS OFFERED FOR SALE 

"Every agency shall, in accordance with published rules, make avail-
able for public inspection and copying • • • unless such materials are 
promptly published and copies ollered for sale." 

To provide agencies with "an alternative means of making these 
materials available" (S. Rept., 89th Cong., 7), materials listed in 
clauses (A), (B), and (C) ofsubsection (b) which are "promptly pub-
lished and copies offered for sale" are not subject to the requirement 
that they be included in a public reading room or otherwise be made 
available for public inspection and copying. This should not be con-
strued to exclude materials offered for sale from the indexing require-
ment set forth later in subsection (b). As with materials published in 
the Federal Register, if a reading room is maintained, it would be 
helpful to the public if a copy of materials published and offered for 
sale were made available for examination in such a room.. Of course, 
there would be no requirement to reproduce such materials since copies 
could be purchased. 

DELETION OF IDENTIFYING DETAILS 
"To the extent required to prevent a clearly unwarranted invasion of 
personal privacy, an agency may delete identifying details when it 
makes available or publishes an opinion, statement of policy, interpreta-
tion, or stall manual or instruction: Provillecl., That in evel")' calM! the 
justification for the deletion must be fully explained in writing." 

Throughout their consideration of S. 1160, the Senate and House 
committees were acutely aware of the need, in enacting any public 
records statute, to avoid any public disclosure of information which 
might result in an unwarranted invasion of privacy. At the same time, 
the public may need access to the statement of principles and stand-
ards, and the rationale and explanation of agency policy, set forth in 
agency decisions which determine private rights and obligations~ 

Accordingly, subsection (b) contains a special provision designed 
to make these matters available tQ the public but authorizing the dele-
tion of "identifying details" in particular cases where disclosure of 
these details would result in an invasion of the privacy of the parties 
or other persons concerned. This special provision, as it relates to sec-
tion 3(b) (A), makes a distinction between "opinions" and "orders," 
since it refers to the former and not the latter. The provision appar-
ently contemplates that a statement of principles and reasoning may 
be set forth in an "opinion" issued with an order, and that the "order" 
itself is merely a summary statement of the agency's final action in 
the adjudication of a case. If disclosure of an order in a case file would 
constitute a clearly unwarranted invaSion of personal priVacy, the 
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order is exempt under subsection (e) (6) from any requirement of 
section 3 and need not be disclosed or indexed. However, if the agency 
issues an "opinion" which states any principle or policy of precedential 
significance, the agency in publishing the opinion or making it avail-
able may delete "identifying details" to the extent necessary to prevent 
a clearly unwarranted invasion of personal privacy, with a full ex-
planation in writing of the "justification" for the deletions. 

The purpose of the mechanism thus embodied in the revision is ex-
plained as follows in the Senate and House reports: 

"The authority to delete identifying details after written justi-
fication is necessary in order to be able to balance the public's 
right to know with the private citizen's right to be secure in his 
personal affairs which have no bearing or effect on the general 
public. For example, it may be pertinent to know that unseason-
ably harsh weather has caused an increase in public relief costs; 
but it is not necessary that the identity of any person so affected 
be made public:' (S. Rept., 89th Cong., 7.) 
"The public has a need to know, for example, the details of an 
agency opinion or statement of policy on an income tax matter, 
but there is no need to identify the individuals involved in a tax 
matter if the identification has no bearing or effect on the general 
public." (H. Rept., 8.) 

The reference to income tax matters in the House report shows 
that this provision is intended to protect privacy in a person's busi-
ness affairs as well as in medical or family matters. In this connection, 
the applicable definition of "person," which is found in section 2 (b) 
of the Administrative Procedure Act, includes corporations and 
other organizations' as well as individuals. In the context of this sec-
tion, the reasons for deleting identifying details would seem as ap-
plicable to corporwtions as to individuals. 

E>eplanation of "justification for the deletion."-"Written justi-
ficaHon for deletion of identifying details is to 'be placed as p~amble" 
to documents from which such details are 'deleted. (S. Rept., 89th 
Cong., 7.) Without such ex;planation, the public availability of the 
document, with all identifying details deleted, might present more 
questions than it answers. 

Obviously, the explanation should not defeat the purposes of the 
deletion by raising inferences which may be even more injurious than 
the invasion of privacy which the provision avoids. Agencies must 
exercise careful judgments to assure that they furnish as much infor-
mation as they can without violating the spirit or defeating the pur-
pose of the provision. 
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There are agencies with large numbers of cases involving matters 
which, if disclosed, would invade personal privacy. As a matter of 
administrative feasibility, it may be necessary for such agencies to 
specify fully in the rnles they issue to implement subsootion (b) the 
usual reasons for deletions, and to cite these rules in the "preamble" 
to each opinion or group of opinions as the just.ification for the dele-
tion, instead of attempting to set forth a complete explanation in 
each one of the opinions they make available. 

PuBLIC INDEX 

"Every ageney also shall maintain and make available for publie 
inspection and copying a eurrent index providing identifying informa-
tion for the publie as to any matter whieh is issued, adopted. or promul-
gated after the effeetive date of this Aet and whieh is required by this 
subsection to be made available or published. No final order, opinion, 
statement of poliey, interpretation, or staff manual or instruction that 
affeets any member of the publie may be relied upon, used or dted as 
preeedent by an ageney against any private party unless it has been 
indexed and either made available or published as provided by this 
subsection or unless that private party shall have aetual and timely 
notiee of the terms thereof." 

The House report explains that the provision requiring the main-
tenance of a current public index of materials within subsection (b) is 
designed to "help bring order out of the confusion of agency orders, 
opinions, policy statements, interpretations, manuals, and instructions 
by requiring each agency to maintain for public inspection an index 
of all the documents having precedential significance * * *." (H. Rept., 
8.) 

The public index requirement is limited to items required to be made 
available by subsection (b). This excludes, for example, statements of 
policy and interpretations published in the Federal Register, since the 
Federal Register index is deemed sufficient as to them. In some cases, 
agencies may find it useful to inclbde such materials in their public in-
dex in the interests of making it complete and comprehensive, even 
though such indexing is not required. The limitation also excludes 
from the requirement items exempted by subsection (e) and items out-
side the limits of subsection (b), such as administrative staff instruc-
tions which do not affect the public. The criterion as to what constitutes 
"identifying information," within the meaning of this provision, "is 
that any competent practitioner who exercises diligence may familiar-
ize himself with the materials through use of the index." (So Rept., 88th 
Cong.,6.) 

Because "considerations of time and expense cause this indexing 
requirement to be made prospective in application only" (S. Rept., 

98-389 0 74 - 15 



21 

220 

SUBSECTION (b)-AVAILABILITY 

89th Cong., 7; H. Rept., 8), agencies may, at any time, cite as precedent 
an opinion, order, policy statement, interpretation, manual, or instruc-
tion adopted by the agency prior to July 4, 1967, the effective date of 
the requirement, irrespective of whether it is listed in the agency's 
public index. However, agencies should be mindful of the underlying 
purpose of the indexing requirement. For instance, agencies which 
do not maintain such an index at the present time may find it helpful 
to compile and make available an index of the major precedents now 
relied upon, even though they are outside the requirement. 

Careful and continuing attention will be required to distinguish 
"documents having precedential significance" (H. Rept., 8)-the only 
ones required to be included in the index-from the great mass of 
materials which have no such significance and which would only 
clutter the index and detract from its usefulness. Of course, this does 
not mean that an agency is not free to include nonprecedential material 
where it considers such inclusion helpful. 

To illustrate the nature of the index contemplated by this require-
ment, both the Senate and the House reports point out that many 
agencies already maintain public indexing systems which are ade-
quate within the meaning of this requirement. (H. Rept., 8.) "Such 
indexes satisfy the requirements of this bill insofar as they achieve 
the purpose of the indexing requirement. No other special or new 
indexing will be necessary for such agencies." (S. Rept., 89th Cong., 7.) 

Both the Senate and House reports (S. Rept., 89th Cong., 7; H. 
Rept., 8) cite the present indexing system of the Interstate Commerce 
Commission as a system which satisfies the requirements of this pro-
vision. Decisions of that agency are reported in several sets of reports, 
each of ,vhich deals with a substantial segment of the Commission's 
jurisdiction. Railroad and water carrier cases, for example, are 
printed in the series entitled "Interstate Commerce Commission Re-
ports," now some 328 volumes. Decisions arising under its more re-
cently granted jurisdiction over motor carriers are published in a 
separate set, now more than 100 volumes, entitled "Interstate Com-
merce Commission Reports, Motor Carrier Cases." Each of these sets 
contains in each volume an alphabetical subject-matter index which 
furnishes citations to page numbers in that volume only. 

In addition, the Commission publishes a series entitled "Interstate 
Oommerce Acts Annotated" (20-odd volumes) which is a compre-
hensive index digest patterned generally after the United States Code 
Annotated, It covers all of the Interstate Commerce Act and related 
acts administered by the Commission, as well as other acts which affect 
the Commission, for example, selected sections of title 28, United 
States Code, relating to appeals. 
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It is important to note that the indexing system of the Interstate 
Commerce Commission, although very comprehensive, is selective and 
does not attempt to list all final opinions and orders made in the ad-
judication of cases. It includes only those opinions which are con-
sidered by the Commission to be potentially significant as precedents. 
Its use as a model therefore accords with the explanation in the House 
report (H. Rept., 7) that the indexing requirement of subsection (b) 
is to include all documents "having precedential significance," and 
with the explanation in the Senate report (S. Rept., 89th Cong., 7) 
that orders, opinions, etc., which are not properly indexed and made 
available to the public may not be relied upon or cited "as precedent" 
by any agency. 

ACTUAL NOTICE 

Failure to index a docnment or to publish or make it available does 
not preclude using it as precedent against any party who has "actual 
and timely notice of the terms thereof." As assurance against defects in 
publication and indexing, some agencies may find it desirable to sup-
plement their compliance with the index requirement by establishing 
procedures whereby all regulated interests are given actual notice of the 
terms of materials which may be used against them, through the use of 
mailing lists or otherwise. The same idea, of course, may be applied on 
a limited basis. If it is impracticable to afford actual notice to all 
interested parties subject to a particular policy or interpretation, it may 
be desirable to serve a copy upon those parties most interested. If such 
practice is adopted, it should be u~d in addition to rather than in lien 
of the required pUblication and indexing, since the essential purpose of 
the subsection is to make available to the public the "end product" 
materials of the administrative process. (H. Rept., 7.) 

Whereas the provision of the original section 3 relating to the effect 
of failure to make matters available under subsection (b) provided 
only that opinions and orders not made available for public inspection 
were not to be "cited as precedents," the corresponding language in 
the revision is that materials not thus available are not to be "relied 
upon, used or cited as precedent" against any private party who has 
not had actual notice of the terms thereof. The legislative history con-
tains no explanation of the difference between the new provision and 
that which it replaces. The additional words may have been inserted 
merely for emphasis, or to preclude an agency, in making a final de-
cision, from relying upon a precedent which has not been made public. 
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SUBSECTION (c)-OTHER AGENCY RECORDS 

"(c) AGENCY RECORDS.-Exeept with respect to the records made 
available pursuant to subsections (a) and (b), every agency shall, upon 
request for identifiable records made in accordance with published 
rules stating the time, place, fees to the extent authorized by statute 
and procedure to be followed, make such records promptly available to 
any person." 

AGENCY RECORDS TO WHIOH SUBSECTION (c) APPLIES 

The "Except" clause with which the provision begins is intended 
"to emphasize that the agency records made available by subsections 
(a) and (b) are not covered by subsection (c) which deals with other 
agency records." (S. Rept., 89th Cong., 2). Whereas subsections (a) 
and (b) require the publication or general availability of the materials 
described in those subsections, the "only records which must be made 
available" under subsection (c) "are those for which a request has been 
made." (Ibid.) 

The term "records" is not defined in the act. However, in connection 
. with the treatment of official records by the National Archives, Con-

gress defines the term in the act of July 7, 1943, .gec. 1, 57 Stat. 380, 
44 U.S.C. (1964 Ed.) 366 as follows: 

"* * * the word 'records' includes all books, pap6rs, maps, photo-
graphs, or other documentary materials, regardless of physical 
form or characteristics, made or received by any agency of the 
United States Government in pursuance of Federal law or in 
connection with the transaction of public business and preserved 
or appropriate for preservation by that agency or its legitimate 
successor as evidence of the organization, functions, policies, de-
cisions, procedures, operations, or other activities of the Govern-
ment or because of the informational value of data contained 
'therein. Library and museum material made or acquired and pre-
served solely for reference or exhibition puq>oses, extra copies of 
documents preserved only for convenience of reference, and stocks 
of publications and of processed documents are not included 
within the definition of the word 'records' as used in this Act:' 

It is evident from the emphasis in the legislative histA>ry of Public 
Law 89-487 upon the concept that availability shall include the right 
to a copy, that the term "records" in subsection (c) does not include 
objects or articles such as structures, furniture, paintings, sculpture, 
thre~-dimension models, vehicles, equipment, etc., whatever their 
historical value or value "as evidence." It is equally clear that the 
definition is not limited to historical documents, but includes contem-
poraneous documents as well. 

Su:bsection (c) refers, of course, only to records in being and in the 
possession or control of an agency. The requirement of this subsection 
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imposes no obligation to compile or procure a record in response to a 
request. This is evidenced by the fact that the term "information" in 
the bill, as introduced, was changed by the Senate to "identifiable 
records" and by the legislative history of that change. (S. Rept., 89th 
Oong.,2.) 

Most requests will probably be directed to records which are the 
exclusive concern of the agency of which the request is made. Where 
a record is requested which is of concern to more than one agency, the 
request should be referred to the agency whose interest in the record 
is paramount, and that agency should make the decision to disclose 
or withhold after consultation with the other interested agencies. 
'Vhere a record requested from an agency is the exclusive concern of 
another agency, the request should be referred to that other agency. 
Every effort should be made to avoid encumbering the applicant's 
path with procedural obstacles when these essentially internal Gov-
ernment problems arise. Agencies generally should treat a referred 
request as if it had been filed at the outset with the agency to which 
the matter is ultimately referred. 

MEANING OF THE TERM "IDENTIFIABLE" 

A member of the public who requests a record must provide a rea-
sonably specific description of the particular record sought. As the 
Senate report states, the "records must be identifiable by the person 
requesting them, i.e., a reasonable description enabling the Govern-
ment employee to locate the requested records. This requirement of 
identification is not to be used as a method of withholding records." 
(S. Rept., 89th Cong., 8.) 

The requirement is thus not intended to impose upon agencies an 
obligation to undertake to identify for someone who requests records 
the particular materials he wants where a reasonable description is 
not afforded. The burden of identification is with the member of the 
public who requests a record, and it seems clear that Congress did not 
intend to authorize "fishing expeditions." Agencies should keep in 
mind, however, "that the standards of identification applicable to the 
discovery of records in court proceedings" are "appropriate guide-
Jines," and that their superior knowledge of the contents of their files 
should be used to further the philosophy of the act by facilitating, 
rather than hindering, the handling of requests for records. See S. 
Rept., 89th Cong., 2. 

AGENCY RULES IMPLEMENTING SUBSECTION (c) 

Because of the summary nature of the disclosure requirement of 
subsection (c), the abbreviated form in which the exemptions of sub-
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section (e) are stated, and the technique of providing a single set of 
exemptions applicable to all of the publication and disclosure require-
ments instead of tailoring separate exemptions to fit each requirement, 
it is apparent that extensive implementation by agency rules will be 
necessary. 

In addition to the rules required under subsections (a) and (b), 
every agency should promulgate rules which will establish, for agency 
personnel and the public alike, standards governing the availability 
under subsection (c) of types of records in the agency's possession. 
The guidelines of . the statute afford little more than a framework. 
They should be implemented by agency rules which are clear and work-
able. The rules should prescribe the procedures to be employed in mak-
ing records available, the time when they shall be available. the 
charges therefor, and the procedures involved. 

A substantial problem in the practical application of subsection (c) 
is the physical problem of producing records, upon request, which are 
not available in a public reading room or similar facility. A copy of a 
requested record should be made available as promptly as is reasonable 
under the particular circumstances. Where an agency's contract with a 
reporting service requires that copies of transcripts be sold only by 
the service, the copy in the possession of the agency should be made 
available for inspection. If a copy of the transcript is requested, the 
agency may refer the applicant to the reporting service. 

Techniques of records retrieval and copying are advancing rapidly. 
Appropriate 'procedures and adequate equipment may contribute as 
much to successful compliance with subsection (c) as thoughtful and 
intelligent implementation of the statutory standards in the agency's 
rules. Therefore, all agencies should carefully plan and equip to meet 
the problems of physically producing requested records. 

FEEs 

The provision authorizing agencies to require payment of a fee with 
each request for records under subsection (c) makes it clear that the 
services performed by all agencies under the act are to be self-sustaining 
in accordance with the Government's policy on user charges. Congres-
sional intent on this point is further evident in the legislative history 
of this act. See H. Rept., 8, 9. 

The law (5 U.S.C. [1964 Ed.] 140) referred to in the House Report 
ItS directing Federal agencies "to charge a fee for any direct or indirect 
services such as providing reports and documents" provides the statu-
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tory foundation of the user charges program. This user charges statute 
begins with the following statement of purpose: 

"It is the sense of the Congress that any work, service publica-
tion, report, document, benefit, privilege, authority, use, franchise, 
license, permit, certificate, registro.tion, or simHo.r thing of va.lue 
or utility performed, furnished, provided, granted, prepo.red, or 
issued by o.ny Federal agency (including wholly owned Govern-
ment corporations as deffued In the Government Corporlttion Con-
trol Act of 1945) 00 or for any :{I6l'SOn (including groups, associa-
tions, orga,nizo.tions, :po.rtnerslllps, corporations, or businesses), 
except those engaged in the tra.nsa.ction of officio.l business 
of the Government, shall be self-susta.ining 00 the full extent 
possible, • • •." 

The statute further-authorizes the head of each agency to establish 
any fee, price, or charge which he determines to be "fair and equitable 
taking into consideration direct and 'indirect cost to the Government, 
value to t.he recipient, public policy or interest served, and other per-
tinent facts '" • •." 

Guido.nce in carrying out the user charges policy is conto.ined in 
Bureau of the Budget Circular No. A-25, "User Charges." This 
circulo.r provides that "where a. service (or privilege) provides special 
benefits to an identifiable recipient above and beyond those which 
accrue to the public o.t large, a charge should be imposed to recover the 
full cost to the Federal Government of rendering that service." The 
cireulo.r prescribes general guidelines to be used in (1) determining 
the costs to be recovered, (2) establishing o.pproprio.te fees, and (3) 
providing for the disposition of receipts from the collection of fees 
and cho.rges. 

It is evident from the provisions of the user charges statute, the 
Bureau of the Budget circular, and the legislative history of the act 
tho.t the enactment does not contemplate tho.t agencies shall spend 
time sea.rching records o.nd producing for exltmino.tion everything a 
member of the public requests under subsection (c) and then rha.rge 
him only for reproducing the copies he decides to buy. Inste&d, an 
appropriate fee should be required for seltrching as distinguished from 
1\ fee for copying. Such fees should include indirect costs, such as the 
cost to the agency of the services of the Government employee who 
seo.rches for, reproduces, certifies, or authenticates in some manner 
copies of requested documents. Extensive searches should not be 
undertaken until the applicant has paid (or has provided sufficient 
assurance that he will po.y) ,vho.tever fee is determined to be 
approprio.te. 

By charging reasono.ble fees which compensate the Government for 
the cost of performing such special services, the agency will comply 
with the congressional intent to recover costs. Charging fees may also 

http:approprio.te
http:o.pproprio.te


226 

SUBSECTION (c) -IDENTIFIABLE . RECORDS 

discourage frivolous requests, especially for large quantities of records 
the production of which would uselessly occupy agency personnel to 
the detriment of the proper performance of other agency functions 
as well as its service in filling legitimate requests for records. 

JUDICIAL REVIEW UNDER SuaSEOTION (c) 

"Upon complaint, the district court of the United States in the dis-
trict in which the complainant resides, or has his principal place of 
business, or in which the agency records are situated shall have juris-
diction to ~njoin the agency from the withholding of agency records and 
to order the production of any agenc::y records improperly withheld from 
the complainant. In such cases the court shall determine the matter de 
novo and the burden shall be upon the agenc::y to sustain its action. In 
the event of noncompliance with the court's order, the district court 
may punish the responsible officers for contempt. Except as to those 
causes which the court deems of greater importance, proceedings before 
the district court as authorized by this subsection shall take precedence 
on the docket over all other causes and shall be assigned for hearing 
and trial at the earliest practicable date and expedited in every way." 

Any person from whom an agency has withheld a record after prop-
er request under subsection (c) may file a complaint in the appro-
priate United States district court. The agency then has the burden 
to justify the withholding, which it can satisfy by showing that the 
record comes within one of the nine exempti()ns in subsection (e). 

While it is not the purpose of this memorandum to discuss the 
jurisdiction of the district courts or the procedures in such cases, it 
should be noted that most cases arising under subsection (c) wi1l be 
handled by the General Litigation Section of the' Civil Division of 
the Department of Justice. In those cases, upon receipt of a copy of the 
summons and complaint served upon the Attorney General and noti-
fication of its filing by the United States Attorney (sec Rule 4, 
Federal Rules of Civil Procedure), the General Litigation Sooti()n 
will request the agency to furnish a litigation report. 

Since. subsection (c) provides that these cases should be given 
a priority on the court docket, the agency should similarly accord 
priority to the submission of its report in order that a timely response 
to the complaint may be filed, thus avoiding the necessity of request~ 
ing extensi()ns ()f time. 

Some agencies are authorized to conduct their own litigation. Where 
its authority permits, the agency may decide to handle its own cases 
under this act. In view of the general litigation responsibility which 
the Department of Justice has for all other departments and agen-
cies in the executive branch, it is important that agencies handling 
their own litigation under this act keep the Department of Justice 
currently informed of their progress and forward to the Civil Division 
copies of significant documents which are filed in such cases. 
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The House report aptly describes the district court proceeding under 
subsection (c) as follows (H. Rept., 9) : 

"The proceedings are to be de novo so that the court can con-
sider the propriety of the withholding instead of being restricted 
to judicial sanctioning of agency discretion. The court win have 
authority whenever it considers such action equitable and appro-
priate to enjoin the agency from withholding its records and to 
order the production of agency records improperly withheld. The 
burden of proof is placed upon the agency WhICh is the only party 
able to justify the withholding. A private citizen cannot be asked 
to prove that an agency has withheld information improperly 
because he will not know the reasons for the agency action." 

The injunction is an equitable remedy. As the above language recog-
nizes, in a trial de novo under subsecti.on (c) the district court is free 
to exercise the traditional discretion of a court of equity in determining 
whether or not the relief sought by the plaintiff should be granted. 
In making such determination the court can be expected to weigh the 
customary considerations as to whether an injunction or similar relief 
is equitable and appropriate, including the purposes and needs of the 
plaintiff, the burdens involved, and the importance to the public 
interest of thl) Government's reason for nondisclosure. See Heckt 00. 
v. Bowles, 321 U.S. 321 (1944) ; United States v. Reynolds, 345 U.S. 1 
(1953); 2 POMEROY'S EQUITY JURISPRUDENCE §§ 397-404 (Symons 5th 
ed. 1941). 

Itshould also be noted that district court review is designed to follow 
final action at the agency head level. The House report states that "if a 
request for information is denied by an agency subordinate the person 
making the. request is entitled to prompt review by the head of the 
agency." (H. Rept., 9.) In reviewing this action, the district court is 
granted "jurisdiction to enjoin the agency from the withholding of 
agency records and to order the production of any agency records im-
properly withheld from the complainant." Jurisdiction of a suit against 
agency officers, as distinguished from the agency itself, is not explicitly 
granted. The subsection also provides that "in the event of noncom-
pliance with the court's order, the district court may punish the 
responsible officers for contempt." 

These provisions seem to assume the usual two-step procedure fol-
lowed by courts of equity in contempt proceedings for violation of 
court orders. Following the statutory plan, the district court would 
presumably issue an order directed to the agency, which, under the 
language of the statute, is the only party defendant. In the event of 
noncompliance with the order-which would presumably have been 
served upon the head of the agency or whomever he delegated to 
make the final agency decision-the court would probably issue an 
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order to show cause directed to the responsible officer, which he would 
then have opportunity to answer. Subordinate officials who are not 
responsible for final agency action have a duty to follow the instructions 
of the agency head or his delegate and are probably not subject to the 
contempt provision. See Touhy v. Ragen, 340 U.S. 462 (1951). 

SUBSECTION (d)-VOTING RECORDS OF AGENCY 
MEMBERS 

"(d) AGENCY PROCEEDINGS.-Every agency having more than 
one member shall keep a record of the final votes of each member in 
every agency proceeding and such record shall be available for public 
inspection." 

This subsection applies, of course, only to the votes of members 
of boards, commissions, etc., and not to agencies headed by a single 
administrator. Originally, the provision required that a public record 
be kept of all votes by agency members. After study, the Senate com-
mittee concluded that there might be "considerable disadvantage" in 
the disclosure of "preliminary votes." (S. Rept. 88th Cong., 1.) There-
fore, the provision was revised to apply only to "final votes of multi-
headed agencies in any regulatory or adjudicative proceeding." (H. 
Rept., 9.) Ag'din, the exemptions of subsection (e) apply as well to 
this subsection as to the other subsections. 

SUBSECTION (e)-EXEMPTIONS 

"(e) EXEMPTIONS.-The provisions of this section shall not be 
applicable to matters that are • • ••" 

We have noted above that subsection (e), containing the exemptions, 
applies to all of the various publication and disclosure requirements 
of the new section 3. Adoption of this structure, rather than the 
tailoring of specific exemptions to each of the disclosure requirements 
contained in subsections (a), (b), (c), and (rl), inevitably creates 
some problems of interpretation. ·An appropriate exempt.ion from 
the Federal Register publication requirements of subsection (a) is 
not necessarily an appropriate reason for keeping secret a record re-
quested under subsection (c). Exemption (2), for example, which re-
lieves from all of the requirements of the act. "matters that are * * * 
related solely to the internal personnel rules and practices of any 
agency," obviously is an appropriate exemption from the require-
ments of subsection (a) governing publication in the Federal Register. 
However, in the case of a request for access to a particular document 
under subsection (c), a strict, literal applic<'l.tion of the language of 
exemption (2) frequently might produce incongruous results, shield-
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ing from disclosure matters with respect to which there can be no 
possible reason for secrecy, such as blank forms used by Government 
employees in applying fqr leave. 

It is obvious from a reading of subsection (e) that the exemptions 
must be construed in such manner as to provide a set of "workable 
standards," achieving the desired balance which is the basic statutory 
objective. 

(1) NATIONAL DEFENSE AND FOREIGN POLICY  

--rite provisions of this section shall not be applicable to matters that  
are (1) specifically required by Executive order to be kept secret in the 
interest of the national defense or foreign policy;" 

In a statement on the House floor when S. 1160 was presented for 
consideration, Congressman Dole expressed the view that the "bill 
gives full recognition to the fact that the President must at times act 
in secret in the exercise of his constitutional duties * * *." (112 Congo 
Rec. 13022, June 20,1966.) With respect, to the same problem, Chair-
man Moss presented the bill as one which is "not intended to impinge 
upon the appropriate power of the Executive * * *." (112 Cong.Rec. 
13008, June 20, 1966;) 

To the extent that agencies determine that matters within their re-
sponsibility must be kept secret in the interest of the national defense 
or foreign policy, and are not required to be withheld by Executive 
order or other authority, they should seek appropriate exemption by 
Executive order, to come within the language of subsection (e) (1). The 
reference in the House report to Executive Order 10501 indicates that 
no great degree of specificity is contemplated in identifying matters 
subject to this exemption. However, in the interest of providing for the 
public as much information as possible, an Executive order prepared 
for the signature of the President in this area should define as precisely 
as is feasible the categories of matters to be exempted. 

(2) INTERNAL PROCEDURES 

--rite provisions of this section shall not be applicable to matters 
that are • • • (2) related solely to the internal personnel rules and 
practices of any agency;" 

The House report explains that the words "personnel rules and 
practices" in subsection (e) are meant to relate to those matters which 
are for the guidance of agency personnel only, including internal rules 
and practices which cannot be disclosed to the public withoutsubstan-
tial prejudice to the effective performance of a significant agency 
function. The examples cited in the House report (H. Rept., 10) are 
"operating rules, guidelines, and manuals of procedure for Govern-

/. 
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ment investigators or examiners." An agency cannot bargain effec-
tively for the acquisition of lands or services or the disposition of 
surplus facilities if its instructions to its negotiators and its offers to 
prospective sellers or buyers are not kept confidentiaL Similarly, an 
agency must keep secret the circumstances under which it will conduct 
unannounced inspections or spot audits of supervised transactions to 
determine compliance with regulatory requirements. The moment 
such operations become predictable, their usefulness is destroyed. 

As the examples cited in the House report indicate, the exemption 
in subsection (e) (2) is designed to permit the withholding of agency 
records relating to management operations to the extent that the 
proper performance of necessary agency functions requires such with-
holding. However, as the House report states, at page 10, '~his ex-
emption would not cover all 'matters of internal management' such as 
employee relations and working conditions and routine administrative 
procedures which are withheld under the present law." It follows that 
the exemption should not be invoked to authorize any denial of infor-
mation relating to management operations when there is no strong rea-
son for withholding. For example, the examining, investigative, per· 
sonnel management, and appellate functions of the Civil Service 
Commission relate solely to the internal personnel rules and practices of 
the Government and, as such, are covered by the exclusion in subsec-
tion (e) (2). However, the Commission now publishes all its regula-
tions in the Federal Register, and its instructions are available to the 
public through the Federal Personnel Manual, which ma), be pur-
chased at the U.S. Government Printing Office. This is an example of 
the exercise of the principle that the exemption, even though it may 
be literally applicable, should be invoked only when actually necessary. 

(3) STATUTORY EXEMPrION 

'The provisions of this section shall not be applicable to matters that 
are • • • (3) specifically exempted from disclosure by statute;" 

Explaining exemption (3) the House report, at page to, notes that 
there are "net;.rly 100 statutes or parts of statutes which restrict public 
access to specific Government records. These would not be modified 
by the public records provisions of S.1160." 

The reference to "nearly 100 statutes" apparently was inserted in 
the House report in reliance upon a survey conducted by the Adminis-
trative Conference of the United States in 1962. This survey con-
cluded that there were somewhat less than 100 statutory provisions 
which specifically exempt from disclosure, prohibit disclosure except 
as authorized by law, provide for disclosure only as authorized by law, 
or otherwise protect from disclosure. The reference therefore indi-
cates an intention to preserve whatever protection is afforded :under 
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other statutes, whatever their terms. For examples of the variety of 
statement 'of such provisions compare 18 U.S.C. 1905; 26 U.S.C. 6103; 
42 U.S.C. 2000e-8, 2161-2166; 43 U.S.C. 1398; 44 U.S.C. 397; and 
50 U.S.C. 403g. For a general, but not exhaustive, compilation of 
relevant statutory provisions, see Federal Statutes on the Availability 
of Information, Committee Print, House Committee on Government 
Operations, 86th Congress, Second Session, March 1960. 

(4) INFORMATION GIVEN IN CONFIDENCE 

"!'he provisions of this section shall not be applicable to matters that 
are • • • (4) trade secrets and commercial or financial information 
obtained from any person and privileged or confidential;" 

The scope of this exemption is particularly difficult to determine. 
The terms used are general and undefined. Moreover, the sentence 
structure makes it susceptible of several readings, none of which is 
entirely satisfactory. The exemption can be read, for example, as 
covering three kinds of matters: i.e., "matters that are * * * [a] 
trade secrets and [b] commercial or financial information obtained 
from any person and [c] privileged or confidential." (bracketed ini-
tials added). Alternatively, clause [c] can be read as modifying 
clause [b]. Or, from a strictly grammatical standpoint, it could even be 
argued that all three clauses have to be satisfied for the exemption to 
apply. In view of the uncertain meaning of the statutory language, a 
detailed review of the legislative history of the provision is important. 

Exemntion (4) first appeared in the bill (S. 1666) following full 
committee consideration by the Senate Committee on the Judiciary 
in the second session of the 88th Congress. It then provided for the 
exemption of "trade secrets and other information obtained from the 
public and customarily privileged or confidential." The Senate report 
explained the addition of exemption (4) as follows: 

"This exception is necessary to protect the confidentiality of infor-
mation which is obtained by the Government through question-
naires or other inquiries, but which would customarily not be rc-
leased to the public by the person from whom it was obtained. 
This would include business sales statistics! inventories, customer 
lists, and manufacturing processes. It would also include informa-
tion customarily' subject to the doctor-patient, lawyer-client, and 
other such privIleges." (S. Rept., 88th Cong., 6). 

When S. 1160 was introduced in the 89th Congress, exemption (4) 
differed in two respects from the previous version. The words "com-
mercial or financial" had been substituted for the word "other," and the 
word "customarily" had been deleted. 

While the first of these two changes could be read as narrowing the' 
exemption, a comparison of the Senate reports in the 88th and 89th 
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Congress indicates, rather, that it was intended to make sure that 
commercial and financial data submitted with loan applications would 
come within the exemption. The description of exemption 4 at page 9 
of the Senate report in the 89th Congress is the same as that quoted 
above from the report in the 88th Congress, except that reference to 
the "lender-borrower privilege" is inserted and the following sentence 
is added: "Specifically it would include any conimercial, technical, and 
financial data, submitted by an applicant or a borrower to a lending 
agency in connection with any loan application or loan." 

The Senate report in the 89th Congress thus treats the change as 
expanding rather than contracting the coverage of the exemption, since 
it not only adds the above language, but also continues to refer to the 
doctor-patient and lawyer-client privileges, which certainly are not 
"commercial or financial," and all the other material referred to as 
exempt in the previous report. 

Deletion of the word "customarily" apparently had a different basis. 
While at first glance the reach of "privileged" might be considered ex­
tended by removal of the modifying word "customarily," the change 
also serves a narrowing function by negating the posSibility of a priv­
ilege created simply by agency custom. The word "customarily" is still 
used in the report, but with examples of the kinds of privileges which 
are protected by the exemption. 

The House report on this exemption generally parallels the Senate 
language with several additions, including such matters as disclosures 
or negotiation positions in labor-management mediations, and scien­
tific or manufacturing processes or developments. The report states at 
page 10: 

"This exemption would assure the confidentiality of informa­
tion obtained by the Government through questionnaires or 
through material submitted and disclosures made in procedures 
such as the mediation of labor-management controversies. It ex­
empts such material if it would not customarily be made public 
by the person from whom it was obtained by the Government. The 
exemption would include business sales statistics, inventories, cus­
tomer lists, scientific or manufacturing processes or developments, 
and negotiation positions or requirements in the case of labor­
management mediations. It would include information customar­
ily subject to the doctor-patient, IlLwyer-client, or lender-borrower 
privileges such as technical or financial data submitted by an ap­
plicant to a Government lending or loan guarantee agency. It 
would also include information which is given to an agency in 
confidence, since a citizen must be able to confide in his Govern­
ment. Moreover, where the Government has obligated itself in 
good faith not to disclose documents or information which it 
receives, it should be able to honor such obligations." 
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The last two sentences, in particular, underline the protection af­
forded by this exemption to information given to the Government in 
confidence, whether or not involving commerce or finance. 

It seems obvious from these committee reports that Congress neither 
intended to exempt all commercial and financial information on the 
one hand, nor to require disclosure of all other privileged or confiden­
tial information on the other. Agencies should seek to follow the con­
gressional intention as expressed in the committee reports. 

In view of the specific statements in both the Senate and House 
reports that technical data submitted by an applicant for a loan would 
be covered, and the House report's inclusion of "scientific or manufac­
turing processes or developments," it seems reasonable to construe this 
exemption as covering technical or scientific data or other information 
submitted in or with an application for a research grant or in or with 
a report while research is in progress. Lists of applicants, however, 
would not necessarily he covered. 

In view of the statements in both committee reports that the exemp­
tion coverS material which would customarily not be released to the 
public by the person from whom the Government obtained it, there 
may be instances when agencies will find it appropriate to consult with 
the person who provided the information before deciding whether 
the exemption applies. 

One change was made in exemption (4) by the Senate committee in' 
the 89th Congress: the phrase "information obtained from the public" 
was amended by substituting the words "any person" for "the public." 
It seems clear that applicability of this exemption should not depend 
upon whether the agency obtains the information from the public at 
large, from a particular person, or from within the agency. The Treas­
ury Department, for instance, must be able to withhold the secret 
formulae developed by its personnel for inks and paper used in making 
currency. 

An important consideration should be noted as to formulae, designs, 
drawings, research data, etc., which, although set forth on pieces of 
paper, are significant not as records but as items of valuable property. 
These may have heen developed by or for the Government at great 
expense. There is no indication anywhere in the consideration of this 
legislation that the Congress intended, by subsection (c), to give away 
such property to every citizen or alien who is willing to pay the price 
of making a copy. Where similar property in private hands would be 
held in confidence, such property in the hands of the United States 
should be covered under exemption (e) (4). 

(5) INTERNAL COHHUNICATIONS 

"The provisions of this section shall not be applicable to matters that 
are • • • (5) inter-agene, or intra-agene, memorandums or letters 
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which would not be available by law to a private party in litigation with 
the agency;" 

The problems sought to be met by this exemption are principally 
the problem of prejudicing the usefulness of staff documents by in­
hibiting internal communication, and the problem of premature dis­
closure. The House report explains the exemption as follows: 

"Agency witnesses argued that a full and frank exchange of opin­
ions would be impossible if all internal communications were 
made public. They contended, and with merit, that advice from 
staff assistants and the exchange of ideas among agency person­
nel would not be completely frank if they were forced to 'operate 
in a fishbowl.' Moreover, a Government agency cannot always 
operate effectively if it is required to disclose documents or infor­
mation which it has received or generated before it completes the 
proeess of awarding a contraet or issuing an order, decision or 
regulation. This clause is intended to exempt from disclosure this 
and other information and records wherever necessary without, at 
the same time, permittin~ indiscriminate administrative secrecy. 
S. 1160 exempts from dIsclosure material 'which would not be 
available by law to a private party in litigation with the ageney.' 
Thus, any internal memorandums whieh would routinely be dis­
closed to a private party through the discovery process in litiga­
tion with the agency would be available to the general public." 
(H. Rept., 10.) 

Acc.ordingly, any internal memorandum which would "routinely 
be disclosed to a private party through the discovery process in litiga­
tion with the agency" is intended by the clause in. exemption (5) to 
be "available to the general public" (H. Rept., 10) unless protected 
by some other exemption. Conversely, internal communications which 
would not routinely be available to a party to litigation with the 
agency, such as internal drafts, memoranda between officials or agen­
cies, opinions and interpretations prepared by agency staff personnel 
or eonsultants for the use of the ageney, and records of the delibera­
tions of the agency or staff groups, remain exempt so that free ex­
ehange of ideas will not be inhibited. As the President stated upon 
signing the new law, "officials within Government must be able to 
eommunicate with one another fully and frankly without publicity". 
The importance of this concept has been recognized by the courts. 
See Carl Zeiss Sti/tung v. V.E.B. Carl Zeiss Jena, 40 F.R.D. 318 (D.C., 
D.C., 1966), affirmed for the reasons stated in the district court opin­
ion-F. 2d-(D.C. Cir. M ...y 8, 1967). 

In addition to its explanation of exemption (5) quoted above, the 
House report in its general discussion of the bill's provisions states: 

". • • in some instances the premature disclosure of agency 
plans that are undergoing development and are likely to be revised 
before they are presented, particularly plans relating to expendi­
tures, could have adverse effects upon both publie and private 
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interests. Indeed, there may be plans which, even though finalized, 
cannot be made freely available in advance of the effective date 
without damage to such interests. There may be legitimate reasons 
for nondisclosure * * * in such cases." (H. Rept., 5-6.) 

The above quotat.ions make it clear that the Congress did not intend 
to require the production of such documents where premature disclosure 
would harm the authorized and appropriate purpose for which they 
are being used. 

(6) PROTECTION OF PRIVACY 

'"The provisions of this seetion shall not be applieable to matters that 
are • • • (6) personnel and medieal files and similar files the disdosure 
of whieh would constitute a dearly unwarranted invasion of personal 
privacy;" 

The Senate committee (S. Rept., 88th C<>ng., 7) explains this 
exemption as follows: 

"In an effort to indicate the types of records which should not be 
generally available to the public, the bill lists personnel and medi­
cal files. Since it would be impossible to name all such files, the ex­
ception contains the wording 'and similar records the disclosure 
of which would constitute a clearly unwarranted invasion of 
personal privacy'." 

The House report is to the same effect: 

"Such agencies as the Veterans' Admininstration, Department of 
Health, Education, and Welfare, Selective Service, and Bureau 
of Prisons have great quantities of files containing intimate details 
about millions of citizens. Confidentiality of these records has 
been maintained by agency regulation but without statutory au­
thority. A general exemption for the category of information is 
much more practical than separate statutes protecting each type 
of {>ersonal record. The limitation of a 'clearly unwarranted in­
vasIOn of {lersonal privacy' provides a proper balance between 
the protectIOn of an indiv.idual's right of prIvacy and the preser­
vation of the public's right to (';r(>vernment information by exclud­
~ng. t~ose kinds of files. the. disclo~ure of which might ~arm the 
mdividual. The exemptIOn IS -also mtended to cover detaIled gov~ 
ernment records on an individual which can be identified as 
applying to that individual * * *." (H. Rept., 11.) 

It is apparent that the exemption is intended to exclude from the 
disclosure requirements all personnel and medical files, and all pri­
vate or personal information contained in other files which,if disclosed 
to the public, would amount to a clearly unwarranted invasion of the 
privacy of any person, including members of the family of the per­
son to whom the information pertains. As was explained on page 
19 above, the applicable definition of "person," which is found in 
section 2(b) of the Administrative Procedure Act, would include cor­

9C-389 0 74 - 16 
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porations and other organizations as well as individuals. The kinds 
of files referred to in this exemption, however, would normally in­
volve the privacy of individuals rather than of business organizations. 

Another possible area of invasion of privacy would be the furnish­
ing of detailed information concerning Government employees or 
others. The House report (p. 6) notes that the Civil Service Commis­
sion has ruled that "the names, position titles, grades, salaries, and 
duty stations of Federal employees are public information." It seems 
reasonable to assume that the Congress regarded with approval the 
Commission ruling, which in a letter of March 17, 1966 addressed to 
the heads of Departments and agencies gives examples of the circum­
stances under which such information should be made available, and 
establishes guidelines to govern the discretion to disclose such infor­
mation concerning Government employees. (See Cong. Rec., March 21, 
1966, pp. A 1598-1599.) To assure the privacy sought to be protected 
by exemption (6), similar guidelines should apply to requests con­
cerning lists of per'SOns who are not Government employees. It should 
be noted that the Commission ruling referred to above does not author­
ize the release of employees' home addresses. Whether such addresses 
are protected by this exemption would depend upon the context in 
which they are sought. 

(7) INVESTIGATIONS 

"The provisions of this section shall not be applicable to matters that 
are • • • (7) investigatory files compiled for law enforcement pur­
poses except to the extent available by law to a private party;" 

The House report emphasizes that the term "law enforcement" is 
used in exemption (7) in its broadest sense, to include the enforcement 
not only of criminal statutes, but rather of "all kinds of laws, labor 
and securities laws as well as criminal laws." (H. Rept., 11.) Thus, the 
files compiled from investigation by Government agents into charges 
of unfair labor practices would be exempt as investigatory files com­
piled for the purpose of enforcing the labor laws. Similarly, a file 
compiled by the Immigration and Naturalization Service in the investi­
gation of an application by an alien for adjustment of status, or one 
compiled by the Securities and Exchange Commission concerning vio­
lation of securities regulations, would be exempt as investigatory files 
compiled for the purpose of enforcing the immigration and securities 
laws respectively. 

Frequently the investigations which are made reflect violations of 
law or circumstances requiring redress by administrative proceedings 
or litigation. The House report makes clear that in such cases the 
additional "files prepared in connection with related Government liti­
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gation and adjudicative proceedings" are included within the exemp­
tion. (H. Rept., 11.) 

It should be noted that the language "except to the extent available 
by law to a private party" is very different from the phrase, "which 
would not be available by law to a private party in litigation with 
the agency," used in exemption (5). The effect of exemption (5) is to 
make available to the general public those internal documents from 
agency files which are routinely available to litigants, unless some 
other exemption bars disclosure. The effect of the language in exemp­
tion (7), on the other hand, seems to be to confirm the availability to 
litigants of documents from investigatory files to the extent to which 
Congress and the courts have made them available to such litigants. 
For example, litigants who meet the burdens of the Jencks statute 
(18 U.S.C. 3500) may obtain prior statements given to an FBI agent 
or an SEC investigator by a witness who is testifying in a pending 
case; but since such statements might contain information unfairly 
damaging to the litigant or other persons, the new law, like the 
,Jencks statute, does not permit the statement to be made available to 
the public. In addition, the House report makes clear that litigants 
are not to obtain special benefits from this provision, stating that 
"S. 1160 is not intended to give a private party indirectly any earlier 
or greater access to investigatory files than he would have directly 
in such litigation or proceedings." (H. Rept., 11.) 

(8) INFORMATION CONCERNING FINANCIAL INSTITUTIONS 

"The provisions of this section shall not be applicable to matters 
that are • • * (8) contained in or related to examination, operating, 
or condition reports prepared by, on behalf of, or for the use of any 
agency responsible for the regulation or supervision of financial insti ­
tuitions;" 

The meaning and purpose of this exemption are obvious. It is "de­
signed to insure the security and integrity of financial institutions, for 
the sentitive details collected by Government agencies which regulate 
these institutions could, if indiscriminately disclosed, cause great 
harm." (H. Rept., 11.) 

An earlier version of exemption (4) protected trade secrets, but 
made no mention of financial information and would not have pro­
tected information developed by agency investigators and examiners, 
as distinguished from information "obtained from the public." Ex­
emption (4) as enacted, however, covers commercial and financial 
information as set forth at pp. 32~34 above. Exemption (8) em­
phasizes the intention of the revision to protect information relating to 
financial institutions which may be prepared for or used by any agency 
responsible for the regulation or supervision of such institutions. 
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SUBSECTIQX (f) LIMITATION 

(9) INFORl\IATION CONCERNING WELLS 

"The provisions of this section shall not be applicable to matters that 
are • • • (9) geological and geophysical information and data (includ­
ing maps) concernings wells." 

The House report explains that "this category was added after wit­
nesses testified that ~eological maps based on explorations by private 
oil companies were not covered by the 'trade secrets' provisions of pres­
ent laws. Details of oil and gas findings must be filed with Federal 
agencies by companies which want to lease Government-owned land. 
Current regulations of the Bureau of Land Management prohibit 
disclosure of these details only if the disclosure 'would be prejudicial 
to the interests of the Government' (43 CFR, pt. 2). 'Witnesses con­
tended that disclosure of the seismic reports and other exploratory 
findings of oil companies would give speculators an unfair advantage 
over the companies which spent millions of dollars in exploration." 
(H. Rept., 11.) 

It should be noted that, although the information involved in exemp­
tion (9) might not be a "trade secret" within the meaning of the earlier 
version of exemption (4), it would seem to constitute commercial and 
financial information covered by the present exemption (4), as 
described at pp. 32-34 above. The addition of exemption (9) is helpful 
in explaining the intention of the statute with respe.ct to such 
information. 

SUBSECTION (f)-LIMITATION OF EXEMPTIONS 

"(f) LIMITATION OF EXEMPTIONS.-Nothing in this section 
authorizes withholding of information or limiting the availability of 
records to the public except as specifically stated in this section, nor 
shall this section be authority to withhold information from Congress." 

The House report explains that "the purpose of this subsection is 
to make clear beyond doubt, that all the materials of [the executive 
branch] are to be available to the public unless specifically exempt 
from disclosure by the provisions of subsection (e) or limitations 
spelled out in earlier subsections. And subsection (f) restates the fact 
that a law cDntrolling public access to Government information has 
absolutely no effect ujlon congt'essional access to information." (H. 
Rept., 11.) 

SUBSECTION (g)-DEFINITION OF "PRIVATE PARTY" 

"(g) PRIVATE PARTY.-As used in this section, ·private party' 
means any party other than an agency." 

The word "party" is already defined by the APA as including "a 
person or agency named or admitted as a party, or properly seeking 
and entitled as of right to be admitted as a party, in an agency pro­

http:respe.ct
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ceeding." The term "agency procooding," in turn is defined as any 
agency process involving rulemaking, adjudication, or licensing. See 
5 U.S.C. 551(3) and (12). 

SUBSECTON (h)-EFFECTIVE DATE 

"(h) EFFECTIVE DATE.-This amendment shall beeome effeetive 

one year following the date of the enactment of this Act." 


The date of enactment of Public Law 89-487 was July 4, 1966. 
The effective date of the act, therefore, is .July 4, 1967. By that date 
agencies should already have published their rules and procedures 
implementing the new statute, and these rules and procedures should 
then become effective. 

{Appendices of Comparative Texts and Comparative 
Structures of P.L. 89-487 and P.L. 90-23 Omitted/ 
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The Information Act: A Preliminary Analysis 

Kenneth Culp Davis 

The Information Act,l effective July 4, 1967, requires disclosure of 
government records to "any person" except as "specifically stated" in 
the nine exemptions or in other provisions. District courts are given 
jurisdictions to enjoin an agency from withholding records. 

The Act is difficult to interpret, and in some respects it is badly 
drafted. For instance, even though no reasonable person could have 
intended such a result, the Act in clear terms requires disclosure of 
non-commercial and non-financial information furnished to the govern­
ment with a good faith understanding that it will be kept confidentiaV~ 
Many problems of applying the Act can be solved only by going outside 
the Act, as by resort to the idea that an equity court will refuse to 
enforce what is plainly contrary to the traditions of equity practice, or 
by resort to the constitutional doctrine of executive privilege. 

The Attorney General in June, 1967, released a 47-page printed 
pamphlet entitled Attorney General's Memorandum on the Public 
Information Section of the Administrative Procedure Act,S skilfully 
analyzing the Act sentence by sentence. The Memorandum is the law 
in the sense that it guides the government's practices under the Act, but 
it is not the law in the sense of binding the courts. Its quality is excel­
lent but, quite legitimately, it reflects the point of view of the agencies, 
all of whom opposed the enactment. It is usually persuasive, but not 
always, as we shall see. 

No one can now foresee the ultimate solutions of the many per­
plexing problems of interpretation. Yet practitioners and others are 
immediately confronted with these problems. An independent analysis, 
even though preliminary, may therefore be helpful at this stage. 

Kenneth Culp Davis is the John P. Wilson Professor of Law, University of Chicago Law 
School. For reading the manuscript and making valuable suggestions, the author thanks 
Professor Frank Newman of the University of California (Berkeley), and his two colleagues 
at the University of Chicago, Professors Philip Kurland and Walter Blum. 

1 80 Stat. 250 (1966), codified by 81 Stat. 54 (1967), 5 U.S.C. § 552. 
2 See discussion in § 19 infra. 
3 Hereinafter cited as Arr'y Gl!N. Ml!ldO. 
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l. A Quick Perspective 

The full texts of the original Act and of the codified Act4 are set 
forth as an appendix to this article. The entire Act is the new section 3 
of the Administrative Procedure Act. The first clause says: "Every 
agency shall make available to the public the following information." 
The first four subsections contain the affirmative provisions. Subsection 
(a) governs publication in the Federal Register. Subsection (b) governs 
disclosure of six kinds of documents--opinions, orders, statements of 
policy, interpretations, staff manuals, and instructions. Subsection (c) 
provides that "every agency shall, upon request for identifiable records 
... make such records promptly available to any person." Subsection 
(d) requires disclosure of final votes of each member of an agency in 
every proceeding. But subsection (e), containing nine exemptions, takes 
back a goodly portion of what the first four subsections give. The 
meaning of the exemptions is vitally affected by subsection (f), which 
says: "Nothing in this section [the entire Information Act] authorizes 
withholding of information or limiting the availability of records to 
the public except as specifically stated in this section . . ." Because 
the extent of required disclosure usually depends upon interpretation 
of the exemptions, this "specifically stated" clause usually aggravates 
the difficulties of interpretation. Indeed, one recurring problem is what 
to do when no exemption "specifically" authorizes nondisclosure but 
when common sense obviously requires it.1

2. The Legislative History in General 

Even though the records of the various hearings over a ten year period 
are voluminous, probably more than ninety-five per cent of the useful 
legislative history is found in a ten page Senate committee report and 
in a fourteen page House committee report.6 Problems of interpretation 

4 This article necessarily uses the language of the 1966 enactment, for the legislative 
history, which is often crucial, is geared to that. The codification became effective June 
5,1967. Of course, the theory of the codification is that the substance is unchanged. 

I) Subsection (g) defines "private party," and subsection (h) specifies the time the Act 
becomes effecrive. 

6 S. REp. No. 8111, 89th Cong., 1st Sess. (1965) [hereinafter cited as SEN. REp.]; H.R. 
REP. No. 1497, 89th Cong., 2d Sess. [hereinafter cited as HOUSE REp.]. See . !so S. REP. No. 
1219, SSth Cong., 2d Sess. (1964); Hearings before the Subcommittee on Administrative 
Practice and Procedure Of the Senate Judiciary Committee on S. 1160, S. 1336, S. 1758, and 
S. 1879, Administrative Procedure Act, 89th Cong., Ist Sess. (1965); Hearings Before the 
Subcommittee of the House Committee on Government Operations, on H.R. 5012-21, 
5237,5406,5520,5583,6172,6739,7010, and 7161, Federal Public Records Law, 89th Cong., 
1st Sess. (1965); Hearings before the Subcommittee on Administrative Practice and Proce­
dure Of the Senate Judiciary Committee on S. 1663, Administrative Procedure Act, SSth 
Cong., 2d Sess. (1964); Hearings before the Subcommittee of the House Committee on Gov­
ernment Operations, Government Information, Plans and Policies, SSth Cong., 1st Sess. 
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are aggravated not only by the "specifically stated" clause but also by 
the differences between what the Act says on its face and what the 
committee reports say, and they are further complicated by differences 
between the two committee reports. In general, the Senate committee 
is relatively faithful to the words of the Act, and the House committee 
ambitiously undertakes to change the meaning that appears in the 
Act's words. The main thrust of the House committee remarks that 
seem to pull away from the literal statutory words is almost always in 
the direction of nondisclosure. The Attorney General's Afemorandum 
consistently relies on such remarks by the House committee. 

3. Executive Privilege 

A vital part of the background of the Act is the doctrine of executive 
privilege, under which nearly every President, beginning with Wash­
ington, has asserted constitutional power to withhold records. The 
Presidents have often withheld information from Congress and have 
always prevailed in doing so except when they have voluntarily yielded, 
although no such case has been judicially determined. A clear state­
ment of the modern doctrine was made by President Eisenhower on 
May 17, 1954: "[T]hroughout our history the President has withheld 
information whenever he found that what was sought was confidential 
or its disclosure would be incompatible with the public interest or 
jeopardize the safety of the Nation."7 A 1957 study by the Department 
of Justice claimed even more executive power.8 

Some of the literature about executive privilege gives the impression 
that congressional investigators and executive withholders live in a 
perpetual state of tension, but the realities may be along the line of 
a Department of Defense report that during three years it complied 
with 300,000 inquiries from Congress but refused to comply with only 
thirteen.1  The executive branch usually states the privilege in absolute 

(1963); Hearings before the Subcommittee on Administrative Practice and Procedure Of 
the Senate .1udiciary Committee on S. 1966 and S. 1663, Freedom of Information, 88th 
Cong., 2d Sess. (1963); Hearings before the Subcommittee on Constitutional Rights of the 
Senate Judiciary Committee on S. 921, Freedom of Information and Secrecy in Govern­
ment, 85th Cong., 2d Sess. (1958). 

For discussions and significant action on the floor of each House, see 103 CoNG. RIlC. 
7491·92; 104 CONGo REe. 6547·75; 104 CONe. REC. 15688-99; 110 CONGo REC. 17086·89; 110 
CONe. REe. 17666·68; III CONG. REe. 26820; 112 CONGo REe. 13007. 

7 Letter from President Eisenhower, Hearings Before the Subcommittee on Constitu­
tional Rights Senate Committee on the Judiciary, Freedom of Information and Secrecy in 
Government, 85th Cong., 2d Sess" at 271 (1958). 

8 The claim was that not only the President but also department heads could withhold 
information "where. in their own Judgment, the disclosure would, on public considerations. 
be inexpedient." Hearings. id. at 63·146. 

II Letter from Department of Defense, Hearings, id. at 385-87. 
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terms, but it recognizes the constitutional power of Congress to investi­
gate, and practical accommodations are normally made. 

Issues about the extent of executive privilege have been numerous 
and complex. The doctrine is in part constitutional law but the extent 
to which it is common law or constitutional law remains uncertain, 
and no court has considered the doctrine in a context of executive with­
holding of information from Congress. Yet the practice about withhold­
ing from Congress and the case law about withholding from courts make 
two major propositions reasonably clear: (I) A doctrine of executive 
privilege unquestionably exists. (2) Courts which have jurisdiction to 
consider problems of executive privilege participate in determining 
the scope of the privilege. Both these propositions were recognized by 
the Supreme Court in the key case of United States v. Reynolds.1

A well-drafted Information Act could adopt those portions of the 
doctrine of executive privilege which are sound and practicable and 
could probably provide leadership for working out the refinements of 
the doctrine, so that, in effect, the constitutional law, the common law, 
and the statutory law would coalesce. But the Information Act misses 
by a wide margin any such accomplishment. Instead, the fourth exemp­

.tion seems capriciously to adopt executive privilege completely for 
commercial or financial information and to reject it completely for 
non-commercial and non-financial information.

Because executive privilege seems to me vital in the solution of 
problems under the Information Act, I am surprised that the Attorney 
General's Memorandum does not mention it. The Department of Jus­
tice as recently as 1965 took an official position that in withholding in­
formation "the Executive is accountable only to the electorate. Under 
the separation of powers concept, Congress cannot transfer responsi­
bility for Executive records to the courts."1  That position seems to me 
extreme, just as the opposite position that the courts may take the whole 

10 545 U.S. 1 (1953). Widows of men killed in the crash of a bomber testing secret equip­
ment sued under the Tort Claims Act and sought production of the Air Force's official 
accident investigation report. The Secretary of the Air Force stated in a letter to the 
district court that "It has been determined that it would not be in the public interest to 
furnish this report." The Supreme Court held that the claim of privilege under Rule 34 
of the Federal Rules of Civil Procedure was valid, that "the privilege against revealing 
military secrets" was ".•• well established in the law of evidence," id. at 6·7, and that 
"Judicial control over the evidence in a case cannot be abdicated to the caprice of execu· 
tive officers. Yet we will not go so far as to say that the court may automatically require a 
complete disclosure to the judge before the claim of privilege will be accepted in any 
case," Id. at 9·10. 

11 See § 19 infra. 
12 Statement of Norbert Schlei, Assistant Attorney General. Hearings Be/ore the Sub· 

committee on Administrative Practice and Procedure of the Senate Judiciary Committee 
on S. 1160, S. lJJ6, S. 1758, and S.1879. 89th Cong., 1st Sess. 192.205 (1965). 

http:Reynolds.10
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power away from the executive would be extreme; the long-term consti­
tutional solution is likely to follow the middle position of the Reynolds 
case13 that the executive determines the scope of executive privilege, 
subject to a judicial check whenever a court has jurisdiction.14 

4. 	 The Act Governs Disclosures to the Public and Precludes Balancing 
of Private Interests 

The Act's sole concern is with what must be made public or not 
made public. The Act never provides for disclosure to some private 
parties and withholding from others. The main provision of section 3 
says that information is to be made available "to the public" and the 
central provision of subsection (c) requires availability of records to 
"any person." 

That required disclosure under the Act can never depend upon the 
interest or lack of interest of the party seeking disclosure is emphasized 
by the history. The previous section 3 provided for disclosure "to 
persons properly and directly concerned." That was changed to "any 
person." 

One consequence is legislative departure from the customary prac­
tices of normal p~ople, who often disclose to those having a special 
reason for knowing and withhold from those who do not. Private prac­
tices frequently depend on the difference between disclosure to the 
public and disclosure to one person or a restricted few. An individual 
employer would not make public his appraisal of an employee but he 
will disclose it to a prospective employer who inquires. Individuals 
would not make public many of the confidences they do not hesitate 
to share with colleagues, secretaries, wives, and others. But under the 
Act, Uncle Sam's information is either made public or not made public. 
The Act never requires it to be protected from all except those who 
have a special need for it. 

Another consequence of limiting the Act's provisions to disclosures 
"to the public" and "to any person" is to preclude the balancing of the 
interest of one private party against the interest of another private 
party. For instance, the sixth exemption in subsection (e) authorizes 
withholding of medical files if disclosure "would constitute a clearly 

13 United States v. Reynolds, 345 U.S. 1 (1953). 
14 Under such cases as Federal Radio Commission v. General Elec. Co .• 281 U.S. 464 

(1930). separation of powers is violated when a de novo review provision requires a court 
to perform a nonjudicial function. The argument of the Department of Justice seems to be 
that this doctrine invalidates the Information Act's requirement of de novo review of 
withholding information. But no step a court takes in such de novo review is nonjudicial 
-neither finding facts nor interpreting the Act nor applying constitutional law of execu­
tive privilege nor applying common law of executive privilege. 

http:jurisdiction.14
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unwarranted invasion of personal privacy." If the officer or judge finds 
that the disclosure will be an unwarranted invasion but is in doubt 
whether it is "clearly unwarranted," a natural approach to decision 
would be to weigh the privacy interest against the interest of the party 
seeking the information, so that disclosure would be made to one 
with a legitimate need but not to one who is malevolently motivated or 
an officious intermeddler. But under the Act such a balancing is inap­
propriate. All parties are equal in satisfying the words "any person." 

5. The Act Never Forbids Disclosure but Other Law May 

The Act contains no provision forbidding disclosure. It requires dis­
closure of all records except what is "specifically" within the nine ex­
emptions and other provisions. The exemptions protect against re­
quired disclosure, not against disclosure. The Act leaves officers free 
to disclose or withhold records covered by the exemptions, but they 
may then be governed by other statutory law, by the common law, by 
executive privilege, by executive orders, or by agency-made law in the 
form of regulations, orders, or instructions. Many statutes confer dis­
cretionary power upon agencies to disclose or not disclose specified 
information, and many statutes require or prohibit such disclosure.

Although disclosure required by the Information Act is always to 
the public or to "any person," other law many require or permit dis­
closure to one or to a few, and it may require or permit a balancing of 
the interests of private parties on both sides. When the Information 
Act does not require disclosure and other identifiable law is not con­
trolling, the custodian of the information presumably has discretionary 
power to determine whether and what to disclose and to whom.1

A crucial observation that some will find regrettable is that appar­
ently no federal statute of general applicability forbids federal agencies 
or employees to make disclosures that would constitute clearly un­
warranted invasions of personal privacy.1

15 See § 18 infra. 
16 For instance, the Department of Justice has vast records about those who have been 

considered for appointments to the bench. Many items are unfavorable to individuals, 
whether or not they are now judges. Apparently without violating any law, an officer who 
has access to those records can disclose them to any outsider. As a practical matter, the 
officer can unfairly favor one outsider over another and he can allow access that should be 
denied. Judicial review of such discretion may be theoretically available but may be seldom 
practical. See 1 DAVIS, ADMINISTItATiVE LAw TREATISE § ll.lS (1958). 

17 Of course, federal employees are often forbidden by agency rules or instructions to 
make unauthorized disclosures. The so·called "Housekeeping Statute," 5 U.S.C.A. § SOl 
(1966), authorizes the head of each department to govern "custody, use, and preservation" 
of records. It was amended in 1958, however, to make clear that it "does not authorize 
withholding information from the public or limiting the availability of records to the 
public." The Court held in United States ex rei. Touhy v. Ragen, S40 U.S. 462 (1951), 

7 
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6. Discretion of an Equity Court to Refuse Enforcement of the Act 

The Information Act contains no mandatory provision for its judicial 
enforcement. The key words are: "Upon complaint, the district court 
... shall have jurisdiction to enjoin the agency from withholding of 
agency records and to order the production of any agency records im­
properly withheld from the complaint." The court has jurisdiction to 
enforce; it is not commanded to enforce. Furthermore, the word "en­
join" is enough to invoke the traditions of equity. And an equity court 
by its intrinsic nature has a discretionary power to refuse to participate 
in bringing about results that are inconsistent with sound equitable 
practice. 

Even though the Emergency Price Control Act of 1942 provided 
that an injunction "shall be granted" against a violation, the Supreme 
Court held "we do not think that under all circumstances the court 
must issue the injunction or other order which the Administrator 
seeks." The Court emphasized the fundamental character of equity 
jurisdiction: "The qualities of mercy and practicality have made equity 
the instrument for nice adjustment and reconciliation between the 
public interest and private needs as well as between competing private 
claims."1 The Court accordingly upheld a refusal to enjoin violations 
resting on "mistakes ... made in good faith ..." 

When the Supreme Court so holds even under a statutory provision 
that an injunction "shall be granted," surely equitable traditions apply 
under the Information Act's provision that the court "shall have 
jurisdiction ..." 

When a public interest is involved, not merely a private interest, the 
reasons for the equitable tradition are all the stronger: "Courts of 
equity may, and frequently do, go much farther both to give and with­
hold relief in furtherance of the public interest than they are accus­
tomed to go when only private interests are involved."2

The equity practice is clear and strong. The court that has jurisdic­
tion to enforce the Information Act also has jurisdiction to refuse to 
enforce it whenever equity traditions so require. 

that an employee of the Department of Justice may obey a Department regulation in 
refusing to obey a subpoena. but the Court was not passing upon the power of the 
Attorney General. An especially informative case about power to withhold informalion is 
Appeal of the United States Securities and Exchange Commission, 226 F.2d 501 (6th Cir. 
1955). 

18 The Hecht Co. v. Bowles. 321 U.S. 321,328 (1944). 
19 ld. at 329·30. 
20 United States v. First National City Bank, 379 U.S. 378, 383 (1965). quoting with 

approval from Virginian R. Co. v. Federation, 300 U.S. 515. 552 (1937). 



247 


768 The University of Chicago Law Review [Vol. 34:761 

7. Publication in the Federal Register 

Subsection (a) prescribes what must be published in the Federal 
Register. The main items are descriptions of organization, formal and 
informal procedures, rules of procedure, substantive rules of general 
applicability, statements of general policy or interpretations of general 
applicability, and amendments of the foregoing. 

The nine or more minor changes from the previous section 3 are 
quite complex. They are comprehensively explained in the Attorney 
General's Memorandum,21 and I shall not duplicate that long discus­
sion. Instead, I shall comment on the one significant change that is 
likely to be most troublesome, with respect to which I am inclined to 
question the Attorney General's position. 

The previous section 3 required publication of "substantive rules 
adopted as authorized by law and statements of general policy or inter­
pretations formulated and adopted by the agency for the guidance of 
the public, but not rules addressed to and· served upon named persons 
in accordance with law." The requirement was largely ineffective be­
cause agencies often deemed policy statements and interpretations to 
be more for guidance of particular parties or staff than for public 
guidance. The revision requires publication in the Federal Register of 
"substantive rules of general applicability adopted as authorized by law, 
and statements of general policy or interpretations of general applica­
bility formulated and adopted by the agency." 

The requirement with respect to rules is limited to those "adopted 
as authorized by law" and that probably means rules pursuant to the 
rule-making procedure prescribed by the APA.22 

The troublesome problem is to find the meaning of the two terms, 
"statements of general policy" and "interpretations of general applica­
bility." In finding that meaning, we must take account of the provision 
of subsection (b) requiring availability of "those statements of policy 
and interpretations which have been adopted by the agency and are not 
published in the Federal Register." Putting (a) and (b) together, "state­
ments of policy" must be available and "statements of general policy" 
must be published; "interpretations which have been adopted by the 
agency" must be available and "interpretations of general applicability" 
must be published. 

21 Arr'y GEN. MEMO. 4-13. 
22 The deletion of the words "but not roles addressed to and served upon named persons 

in accordance with law" does not make the requirement applicable to rules announced in 
adjudicatory opinions because the reason for the deletion was that the same thought is 
adequately expressed by the words "of general applicability." SEN. REp. 6. But rules 
announced in adjudicatory opinions must be published if they are either "statements of 
general policy" or "interpretations of general applicability." 
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On the problem of what is "general" or "of general applicability" the 
committee reports and the rest of the legislative history furnish no help. 
The answer must be based on word analysis and practicalities. 

In adjudicatory opinions, what policy statements are "statements of 
general policy" and what interpretations are "of general applicability" 
-all, or some, or none? 

I think the answer has to be some. It cannot be all, because the deter­
mination of a unique question is not "general" or "of general applica­
bility." The answer cannot be none, because adjudicatory opinions do 
often contain statements of general policy or interpretations of general 
applicability. For instance, to choose a clear example, the National 
Labor Relations Board in the General Cable case announced in its­
opinion: "Today, a decade and a half following the establishment of 
the Board's basic 2-year contract-bar rule, we enlarge the 2-year period 
to 3, making no other changes."2  The context shows that the Board 
was making a new policy or interpretation for all parties, not just the 
parties before it.24 The 3-year rule seems to me clearly a "statement of 
general policy." 

But what about the practicality of publishing such a policy statement 
in the Federal Register? I think the 3-year rule should have been so 
published; indeed, I think that rule-making procedure should have been 
followed for formulating the rule. Furthermore, a very useful purpose 
will be served if agencies are required to publish in the Federal Register 
their especially significant statements of general policy or interpre­
tations of general applicability. Such publication will call attention to 
the legislative quality of such statements and interpretations and to the 
appropriateness of rule-making procedure. Yet, for practical reasons, I 
would draw the line closer to cases resembling the General Cable case 
than to unique cases at the other end of the scale.26 

The Attorney General's Memorandum takes the position that no 
statement of policy in an adjudicatory opinion can be "general" and 
that no interpretation in such an opinion can be "of general applica­
bility." It says that 

... an agency is not required under subsection (a) to publish 
in the Federal Register the rules, policies and interpretations 

23 General Cable Corp., 1!l9 N.L.R.B. 112!l, 1125, 51 L.R.R.M. 1444 (1962). 

24 Not until the last paragraph of the opinion did the Board say: "Turning now to the 


instant case and applying the above policy ..." 1!l9 N.L.R.B. at 1129, 51 L.R.R.M. at 1447. 
211 Reasons are spelled out in I DAVIS, ADMINISTRATIVE LAW TREATISE § 6.l!l (Supp. 1965). 
26 For reasons in support of the view that the old § !l of the AP A required publication 

in the Federal Register of many opinions accompanying adjudicative orders, see Newman, 
Government and Ignorance-A Progress Report on Publication of Federal Regulations, 6!l 
HARV. L. REV. 929, 9!l6·!l7 (1950). 
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formulated and adopted in its published decisions. Instead, 
this "case law" is to be "made available under subsection (b)." 
(H. Rept., 7.)27 

The reference to the House committee has to do with subsection (b), 
not with subsection (a), and the committee says merely that the bureau­
cracy's case law must be available for inspection. Of course it must. And 
in addition, in my opinion, the case law that contains "statements of 
general policy" or "interpretations of general applicability" must be 
published in the Federal Register, because subsection (a) says so. To 
reason that because case law must be open to inspection "statements 
of general policy" and "interpretations of general applicability" need 
not be published in the Federal Register would be to indulge in a clear 
non sequitur. The Attorney General merely states his conclusion with­
out supporting reasoning. without setting forth an analysis of the words 
of subsection (a), and without mentioning the advantages of Federal 
Register publication in such a case as General Cable. 

Apart from adjudicatory 9pinions, what statements of general policy 
or interpretations of general applicability must be published? The 
Attorney General's Memorandum does not discuss this question. For 
instance, the Internal Revenue Service publishes in its Cumulative 
Bulletin its "revenue rulings," which are designed to serve as prece­
dents, but it neither publishes nor opens to public inspection its "letter 
rulings," which are not designed to serve as precedents. Since all reve­
nue rulings are planned as guides to tax law, they all seem to be "inter­
pretations of general applicability" and therefore must be published 
in the Federal Register, if the clear statutory words are to be followed. 
I recognize that publication in the Cumulative Bulletin is satisfactory 
and that duplication of publication is undesirable, but Congress seems 
to have spoken with clarity. The alternative would be to say that an 
interpretation which is intended to have general applicability is not 
an interpretation of general applicability. 

8. Opinions, Orders, and Votes 

Subsection (b) requires opening to public inspection "all final opin­
ions (including concurring and dissenting opinions) and all orders 
made in the adjudication of cases," and subsection (d) requires such 
opening of "a record of the final votes of each member in every agency 
proceeding." 

The United States Parole Board never gives reasons for denying a 
written application for parole; this is a flagrant and long continuing 

27 An'y GEN. MEMO. 10. 
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violation of section 6(d) of the APA.28 The Board can be required to 

give reasons, and under the new Act it has no excuse for refusing to 
open them to public inspection. The Federal Deposit Insurance Corpo­
ration recently refused to answer reasonable questions as to whether any 
of its members dissented from the granting of a license;2 such a refusal 
would violate subsection (d) of the new Act. An "order" may say no 
more than "application granted" or "application denied," but that 
much has to be open to public inspection; whether that much may be 
meaningful has to depend upon the application of the Information Act 
to the other papers in the case. 

"Order" and "adjudication" are much broader concepts under section 
2 of the AP A than one not familiar with section 2 might suppose. 
Section 2(d) provides: "'Order' means the whole or any part of the 
final disposition ... of any agency in any matter other than rule making 
but including licensing." The Attorney General's Memorandum refers 
to this definition and says: 

Neither the previous section 3 nor the revised section con­
templates the public availability of every "order" as thus 
defined. The expression "orders made in the adjudication of 
cases" is intended to limit the requirement to orders which 
are issued as part of the final disposition of an adjudicative 
proceeding.

I think the Memorandum is clearly mistaken because section 2(d) also 
provides: " 'Adjudication' means agency process for the formulation of 
an order." Under the APA definitions, every order is issued as part of 
the final disposition of an adjudication. Therefore, the correct state­
ment is precisely the opposite of what the Attorney General says: 
Both the previous section 3 and the revised section contemplate the 
public availability of every "order" as defined by section 2(d). 

The auditing of a single tax return may involve dozens of orders and 
dozens of adjudications, as defined. Each of the million licenses issued 

28 Section 6(d), now 5 U.S.C. § 555 (1966), requires prompt notice of denial of a written 
application and provides: "Except in affirming a prior denial or when the denial is self­
explanatory, the notice shall be accomplished by a brief statement of the grounds for 
denial." 

29 Washington Post, Sept. 2, 1966, tells the story of the FDIC's grant of insurance for a 
bank, although the applicant, "an affable and affluent wholesaler of Arkansas land and 
liquor," was reportedly disapproved by the examiners. The sophisticated reporter said: 
"The whole affair is 'classified' so far as FDIC is concerned. Chairman Randall WOn't even 
confirm that he voted to insure the bank. His position is that the internal workings of 
FDIC are 'confidential and privileged:" The General Counsel of FDIC has confirmed 
these facts to me. 

80 An'Y GEN. MEMO. 15. 
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annually by the FCC is an adjudication, even if automatically issued. 
Every one of the Immigration Service's 700,000 dispositions of appli­
cations annually is clearly an order; when an officer checks one of thirty 
reasons on a printed card, the check-mark is an opinion.  "Any matter 
other than rule making" includes no-action letters of the SEC and 
informal merger clearances by the FTC or the Antitrust Division; these 
materials, not heretofore available for public inspection, clearly should 
be and clearly will be under the Act, except to the extent that facts 
stated are within an exemption. 

9. Statements of Policy and Interpretations 

Subsection (b) requires opening to public inspection "those state­
ments of policy and interpretations which have been adopted by the 
agency and are not published in the Federal Register." 

.The FCC once debated for half a day whether to set a broadcast re­
newal application for hearing; the debate crystallized an issue of policy. 
Three commissioners voted to set the case for hearing and four voted 
not to. The outside world, including the applicant, never learned that 
the question was even considered. The determination of policy was 
fully stated in the Commission's confidential minutes. The Act requires 
disclosure of such minutes, unless they are an intra-agency memoran­
dum within the meaning of the fifth exemption.s2 

Other such questions about "statements of policy" are affected by the 
same considerations as apply to "interpretations," to which we now 
turn. 

An important body of law heretofore kept mostly secret is the vast 
accumulation of SEC no-action letters. Such a letter typically states that 
the Commission's staff will recommend no action against the applicant 
for doing what the applicant has proposed to do. Such letters are 
orders and they are also interpretations of law or facts. Facts stated in 
such letters may sometimes be exempt from disclosure under the fourth 
exemption. but the "interpretations" must be made available under 
subsection (b). A representative of the SEC has argued before an 
audience that letters by the Commission's staff are not "interpretations 
which have been adopted by the agency," but that argument seems to 
me without merit. The staff is authorized. the Commission supervises. 
the Commision has never refused to honor such a letter. and most of 
what the Commission does it does through its staff. Furthermore, the 
staff is an "agency" within the definition in section 2 of the AP A. 

The term "interpretations which have been adopted by the agency" 

81 But see text accompanying note 114 infra. 
82 See discussion of the fifth exemption in f 21 infra. 

98-389 0 74 - 17 
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seems clearly to include not only the Internal Revenue Service's revenue 
rulings, heretofore published in the Cumulative Bulletin, but also the 
so-called letter rulings, heretofore not only unpublished but also closed 
to public inspection. The theory of the letter ruling has been that 
it is not carefully enough considered to serve as a precedent for other 
cases. Subsection (a) requires "interpretations of general applica­
bility" to be published in the Federal Register and subsection (b) 
requires availability of "interpretations which have been adopted by 
the agency"; the natural line of distinction is use or nonuse of the 
interpretations as precedents. 

The face of the Act seems clear but we still must examine the com­
plex legislative history. The Senate committee merely restates the words 
of the bill. The House committee says that subsection (b) "would 
require agencies to make available statements of policy, interpreta­
tions .... This material is the end product of Federal administration. 
It has the force and effect of law in most cases, yet under the present 
statute these Federal agency decisions have been kept secret from the 
members of the public affected by the decisions."s  Some of what the 
House committee says here is necessarily so. Suppose, for example, 
that a letter ruling gives taxpayer X a favorable interpretation: surely 
the interpretation has "the force and effect of law" in X's case. Using 
the House committee's implicit reasoning that what has the force 
and effect of law must be disclosed, the letter ruling must be disclosed. 

The House committee goes on to say that "the bureaucracy has de­
veloped its own form of case law. This law is embodied in thousands of 
orders, opinions, statements, and instructions issued by hundreds of 
agencies. This is the material which would be made available under 
subsection (b) ...." I do not see how any reasonable person could 

38 See Rogovin, The Four R's: Regulations, Rulings, Reliance and Retroactivity. 45 
TAXES 756, 764·66 (1965): "In contrast to a letter ruling a 'Revenue Ruling' is an official 
interpretation by the Service. issued only by the National Office and published in the 
Internal Revenue Bulletin •.•. The Service selects for publication all letter rulings having 
suhstantial value as precedents •.•• Basically. however. both the Revenue Ruling and the 
letter ruling constitute an interpretation of the Code with respect to a particular state of 
facts." 

The Internal Revenue Service issues about 50,000 rulings per year. The recent Cumula· 
tive Bulletins contain only about 360 per year. This means that only a little more than one 
per cent are published. Under the Information Act, all are required to be open to public 
inspection. 

34 "No unpublished ruling or decision will be cited or relied upon by any officer or 
employee of the Internal Revenue Service as a precedent in the disposition of other 
cases." Preface to each recent volume of the Cumulative Bulletin. 

311 SEN. REP. 6. 
36 HOUSE REP. 7. As to the House committee's statement that "interpretations" are "the 

end product of Federal administration," see § I I below. 
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disagree with this passage. The case law of the agencies has to be avail­
able for public inspection. The statute so requires. Fairness so requires. 

But the House committee then contradicts itself: 

However, under S. 1160 an agency may not be required to 
make available for public inspection and copying any advisory 
interpretation on a specific set of facts which is requested by 
and addressed to a particular person, provided that such inter­
pretation is not cited or relied upon by an officer or employee 
of the agency as a precedent in the disposition of other cases.

This statement, in my opinion, is not the law, even though the Attorney 
General's Memorandum, without explanation, quotes it with ap­
prova1.38 It is contrary to the needs of fairness, contrary to the House 
committee's earlier statements, contrary to the report of the Senate com­
mittee, and contrary to the clear words of the statute. If a letter ruling 
interprets tax law in favor of X, fairness requires that Y who has the 
same problem should have opportunity to know the interpretation in 
X's case. The House committee's earlier statement that an agency's 
"case law" must be available is in accordance with the statute. The 
Senate committee was faithful to the plain statutory meaning. The stat­
utory words that every agency must make available "interpretations 
which have been adopted by the agency" are unqualified. Nothing on 
the face of the Act supports the House committee's statement that an 
interpretation not relied upon as a precedent need not be made 
available. 

True, the last sentence of subsection (b) says: "No ... interpreta­
tion ... may be relied upon, used or cited as precedent by an agency 
against any private party unless it has been ... made available or 
published ...." These words clearly do not say that an interpretation 
need not be made available if it is not used as a precedent. What the 
statute requires is one thing; what the sanctions of the statute reach 
is quite another. Congress is entitled, if it chooses, to enact mandatory 
requirements for the government's officers and to support them with 
full enforceJ:?lent machinery, with no enforcement machinery, or with 
partial enforcement machinery. The scope of the requirements should 
not be measured by the sanctions. I specifically disagree with the 
Attorney General's Memorandum: "The scope of this sanction seems 
to limit the effective reach of subsection (b) to those orders which may 
have precedential effect."3 This seems to me mistaken in two respects: 

81 HOUSE REp. 7. 
88 Att'Y GEN. MEMO. 16. 
89 Id. at 15. 
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(1) Even if "the effective reach" of a mandatory statute were measured 
by the enforcement machinery, the effective reach would not be "those 
orders which may have precedential effect" but it would be only those 
orders which operate "against any private party" and may have prece­
dential effect; the effective reach would not extend to orders operating 
in favor of a private party. (2) In my opinion, the Attorney General 
should not tell government officers that lack of enforcement machinery 
means they are free to violate clear statutory requirements. The Attor­
ney General should insist that government officers obey mandatory 
statutes whether or not enforcement machinery is provided. 

Furthermore, I think subsection (b) is enforceable not only through 
the no-reliance-no-citation provision but also by getting a court order, 
for reasons stated in the next section. 

10. Judicial Enforcement of Subsection (b) 

The House committee's remark just considered may have rested 
on the assumption that subsection (b) is not judicially enforceable, and 
the Attorney General's Memorandum silently assumes at two points that 
it is not, without supporting analysis.40 

My opinion is that subsection (b) is judicially enforceable-both 
pursuant to the Act's provisions and apart from the Act. The statutory 
language is clear: Subsection (c) requires disclosure of "records," an 
interpretation in an agency's file is a record, and a court has jurisdiction 
to "order the production of any agency records improperly withheld 
from the complainant." True, subsection (c) has an "except" clause: 
"Except with respect to the records made available pursuant to sub­
section (a) and (b), every agency shall ... make records promptly 
available to any person." But one can hardly read "records made avail­
able" to mean "records not made available" or "records improperly 
withheld." 

The "except" clause is without sensible meaning, since it excepts 
"records made available" from the requirement that l'ecords be made 
available, and therefore one might argue that it must be given meaning 
different from the meaning it has on its face. Even so, "records made 
available" cannot mean "records not made available." A possible 

40 The implication appears at page 15 when the Memorandum says: "The sanction 
applicable to subsection (b) is set forth in its last sentence:' The implication also seems to 
appear at page 23 when the Memorandum says: "The 'Except' clause with which the 
provision begins is intended 'to emphasize that the agency records made available by 
subsections (a) and (b) are not covered by subsection (c) which deals with other agency 
records: (S. Rept., 89th Cong., 2)." In this statement and quotation, the Attorney General 
seems to join in the assumption of the Senate committee that "records made available" 
means "records improperly withheld"-an assumption shortly to be discussed. 
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reading would build on the idea that the statute. not the agency. makes 
records available. and that the "except" clause applies to records the 
statute has made available. so that the "except" clause would be read 
as if it said: "Except with respect to records made available by sub­
sections (a) and (b) ... ," But the statute does not say "by"; it says "pur­
suant to."41 One cannot say that the statute makes records available 
pursuant to the statute; one must say that the agency makes records 
available pursuant to the statute. So the Information Act nonsensically 
excepts records the agency has made available from its requirement 
that the agency make records available. 

In the face of these analytical considerations, a court would have to 
strain to find that subsection (b) is not judicially enforceable. But a 
discerning court would be inclined to strain in the opposite direction, 
if need be, because judicial enforcement is so clearly desirable. In 
absence of judicial enforcement. the only enforcement of subsection (b) 
would rest on its last sentence: 

No final order, opinion. statement of policy. interpretation. 
or staff manual or instruction that affects any member of the 
public may be relied upon. used or cited as precedent by an 
agency against any private party unless it has been indexed 
and either made available or published as provided by this 
subsection or unless that private party shall have actual and 
timely notice of the terms thereof. 

If this provision were the only means of enforcement, subsection (b) 
would be without any means of enforcement most of the time. An 
agency usually produces its case law supporting its position against a 
private party, but it cannot always be counted on to disclose case law 
favorable to a private party. The provision fails to reach the disclosure 
of materials that favor the private party. 

Even if the Act did not provide for judicial enforcement of sub­
section (b). the courts could enforce it apart from the Act. Federal courts 
have a general equity jurisdiction. and the APA provides that final 
agency action is reviewable except to the extent that statutes preclude 
judicial review or agency action is committed to agency discretion by 
law,42 No statute precludes review, and action in violation of a manda­
tory statute is not committed to agency discretion by law, The Attorney 
General's Memorandum makes the assumption of judicial unenforcea­

41 The Senate committee, however, in explaining its addition of the "except" clause, 
used the word "by" instead of the words "pursuant to"; "This is a technical amendment 
to emphasize that the agency records made available by subsections (a) and (b) are not 
covered by subsection (c) which deals with other agency records." SEN. REp. 2. 

42 Formerly § 10, now §§ 701 and 704 of the codified Act. 
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bility of subsection (b) without mentioning the question whether judi­
cial enforcement may be appropriate apart from the specific provisions 
of the Information Act. 

II. 	 Interpretations Growing out of Such Activities as Investigating, 
Prosecuting, Negotiating, Settling, Litigating 

A question of great importance, not mentioned by the Attorney 
General's Memorandum, is whether the Act requires availability of 
all interpretations, including those made through processes other than 
adjudication and rule making, or whether the requirement of avail­
ability is limited to interpretations embodied in the end product of 
administration. 

Subsection (b) requires disclosure of "interpretations which have 
been adopted by the agency." Nothing on the face of the Act says that 
the interpretations to be disclosed must be embodied in a final order 
or rule. From the face of the Act one would expect that "interpreta­
tions" means all interpretations.

The Senate committee, by merely repeating the Act's words, seems 
to say that the provision applies to all interpretations.44 But the House 
committee says that "interpretations" are "the end product of Federal 
administration."45 Yet that statement is in the form of a statement of 
fact, not a statement of intent, and as a statement of fact it seems clearly 
mistaken; interpretations are made not only as the end product of 
administration but at any interim stage of administration. Interpre­
tations are made in deciding whether to investigate or to prosecute and 
what position to take in negotiating. settling, or litigating. 

On the question of what meaning should be given to "interpreta­
tions," a limitation of the term to the end product of administration 
would be clearly undesirable, for interim interpretations are in the 
nature of law, and private parties who are affected by an agency's law 
should always be entitled to a disclosure of it. 

For instance, when much is at stake the careful lawyer who is making 
thorough preparation for negotiating with an agency may want to know 
its positions in negotiations with other parties. Indeed, the only "inter­
pretation" having significance to such a lawyer may be those made in 
prior such negotiations. Similarly. if an agency, wholly or partly on the 
basis of "interpretations," decides to investigate A but not B, to prose­
cute C but not D, to settle with E but not with F, and to litigate with 
G but not with H, opening all such interpretations to public inspection 

48 For discussion of the absence of the word "all" see note 55 infra. 

44 SEN. REp. 6. 

45 HOTJSE REP. 7. 
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seems dearly desirable. My opinion is that such opening is desirable not 
only because affected parties should have a chance to know the agency's 
law but also because public criticism may have a salutary effect on the 
agency and its staff. 

Because of this dear desirability, I would interpret the Act in ac­
cordance with its literal words and in accordance with the Senate 
committee report, and I would reject the somewhat ambiguous state­
ment of the House committee that interpretations are the end product 
of administration. 

If my interpretation is correct, a further observation necessarily 
follows: The Attorney General and all his subordinates, including 
every United States Attorney, are all "agencies" within the meaning of 
the AP A, so that all "interpretations" by anyone of them are required 
to be available for public inspection, unless an exemption applies. And 
the term "interpretations" covers a great deal. It probably applies 
whenever law is applied to particular facts, including even such con­
sent arrangements as a plea of guilty to a lesser charge. 

12. Administrative Staff Manuals and Instructions 

Subsection (b) requires every agency to make available for public 
inspection "administrative staff manuals and instructions to staff that 
affect any member of the public." An earlier version of the bilt did 
not contain the word "administrative" and the Senate committee ex­
plained the addition of that word: 

The limitation of the staff manuals and instructions affecting 
the public which must be made available to the public to those 
which pertain to administrative matters rather than to law en­
forcement matters protects the traditional confidential nature 
of instructions to Government personnel prosecuting viola­
tions of law in court, while permitting a public examination of 
the basis for administrative action.48 

Since the word "administrative" was added to say what the Senate 
committee says, the committee statement is probably the law. The 
committee's dichotomy at first seems to be "administrative matters" 
and "law enforcement matters." But that raises the question how to 
classify administrative enforcement of law, and the committee explains 
that law enforcement means "prosecuting violations of law in court." 
So the dichotomy turns out to be enforcement in court and enforce­
ment in an agency. But no rational reason supports that. If both the 

46 SEN. REp. 2. Amendment No. 1. 

http:action.48


779 1967] The Information Act 

258 


Antitrust Division and the Federal Trade Commission instruct their 
staffs as to what mergers should be prosecuted, I think the instructions 
should be subject to compulsory disclosure to the extent that they 
involve interpretation of law and only to that extent. Yet if the Senate 
committee's statement is followed, all the instructions to the Trade 
Commission's staff and none of the instructions to the Antitrust Divi­
sion's staff will have to be disclosed. 

The House committee's interpretation is along a different line and 
is not much better: "[A]n agency may not be required to make avail­
able those portions of its staff manuals and instructions which set forth 
criteria or guidelines for the staff in auditing or inspection procedures, 
or in the selection or handling of cases, such as operational tactics, al­
lowable tolerances, or criteria for defense, prosecution, or settlement 
of cases."4  Since the statute requires availability of administrative staff 
manuals and instructions that affect any member of the public, the 
House committee's statement that portions of administrative staff man­
uals and instructions that affect any member of the public need not be 
available seems to contradict the statute. Furthermore, the House 
committee's statement differs from the Senate committee's. In this 
circumstance, the words of the statute must control unless such a result 
is impracticable; I firmly believe that staff manuals or instructions in 
the nature of substantive or procedural law should be available. For 
instance, "guidelines for the staff in auditing" of tax returns ought to be 
open to the taxpayer to the extent that they tell the auditor the position 
of the Internal Revenue Service on any question of tax law. Further­
more, contrary to what the House committee says, I think a portion of 
"guidelines for the staff ... in the selection or handling of cases ... or 
criteria for defense, prosecution, or settlement of cases" should be open 
to inspection by any party affected by them. I agree that secrecy is 
desirable to the extent that policies about prosecuting depend upon 
such strategies as inducing maximum compliance with the least ex­
penditure. 

The opinion I have just expressed about what is desirable seems to 
me closer to what the statute says than the statements of the two com­
mittees, which differ from each other and differ from the statute. When 
the materials emerging from the legislative process are so confused, an 
interpreter must be guided in part by what he believes to be a sound 
system. One fundamental principle is that secret law is an abomination. 

Yet I feel obligated to bring out an argument against the conclusion 

47 HOUSE REP. 7-8. 
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just stated. In 1964 I suggested to the Senate subcommittee a require­
ment about disclosure of staff manuals.48 In 1965 I said to the subcom­
mittee: 

Section 3(b) adopts many of my suggestions of last year, and I 
think it is greatly improved. One of my suggestions, however, 
has been carried too far. I recommended that a provision be 
included to require opening to public inspection the portions 
of operating instructions to an agency's staff that amount to 
substantive law .... Opening to the public all instructions 
"that affect any member of the public" goes too far and needs 
to be cut back. For instance, one who is investigated may be 
affected by instructions to the investigator about how to in­
vestigate, but some such instructions are properly confidential. 
I recommend that the provision be revised to read as follows: 
"staff manuals and instructions to staff to the extent that they 
embody agency interpretations of law."49 

Since the subcommittee and hence Congress did not adopt this recom­
mendation, can the Act be interpreted as if the recommendation had 
been adopted? The only merit of an affirmative answer is that it is 
desirable and that every available alternative has less merit. 

The Attorney General's Memorandum concludes that manuals and 
instructions should be available after deletion of "standards and in­
structions which necessarily cannot be disclosed to the public."1 his 
is sound as far as it goes, but the guidance can and should be more 
specific. 

13. Deleting Identifying Details 

Subsection (b) provides: "To the extent required to prevent a 
clearly unwarranted invasion of personal privacy, an agency may delete 
identifying details when it makes available or publishes an opinion, 
statement of policy, interpretation, or staff manual or instruction: Pro­
vided, That in every case the justification for the deletion must be fully 
explained in writing." 

Mayan agency delete identifying details in order to prevent a clearly 
unwarranted disclosure of commercial or financial information a cor­
poration has submitted to the agency in confidence? Clearly an agency 

48 Hearings Before the Subcommittee on Administrative Practice and Procedure of the 
Senate Judiciary Committee on S. 1663, Administrative Procedure Act, 88th Cong., 2d Sess, 
244, 273 (1964). 

49 Hearings Before the Subcommittee on Administrative Practice and Procedure of the 
Senate Judiciary Committee on S. 1160, S. 1336, S. 1758 and S. 1879, Administrative Proce­
dure Act, 89th Cong., 1st Sess. 138, 178 (1965). 

110 An'y GEN. MEMO. 17. 
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should have such power, even though the bad draftsmanship says 
otherwise. For instance, because much law is contained in the inter­
pretations embodied in the SEC's no-action letters, the interpretations 
should be disclosed to affected parties, but the confidential information 
in the letters should be protected. The easy solution is often to dis­
close the letters but to delete the identifying details. Yet one probably 
cannot say that a corporation has a "personal privacy." The ineptitude 
of the draftsmen should not prevent a sensible result.

Although the requirement that "the justification for the deletion 
must be fully explained in writing" at first seems excessive, the Attorney 
General's Memorandum makes the excellent suggestion that agencies 
specify in rules the usual reasons for deletions and then cite the rules 
to help justify deletions. 52 

14. The Index Requirement 

Subsection (b) provides: 

Every agency also shall maintain and make available for 
public inspection and copying a current index providing 
identifying information for the public as to any matter which 
is issued, adopted, or promulgated after the effective date of 
this Act and which is required by this subsection to be made 
available or published. 

The requirement is limited to "a current index." Files in existence 
on July 4, 1967 need not be indexed. Secret law existing at that time 
may remain secret for want of access to it through an index. 

The difficult problem, surprisingly, is whether the statutory require­
ment of an index for "any matter ... required to be made available" 
means all matters or only some. From the face of the statute, one would 
unhesitatingly say that "any matter" in this context means all matters. 
The Senate committee so assumed.53 The House committee said that 
subsection (b) "requires an index of all the documents having preceden­

51 The Senate committee speaks of "the private citizen's right to be secure in his 
personal affairs," SEN. REP, 7. The House committee speaks of "the need to protect individ­
ual privacy." But the committees' failure to think of corporations was probably an 
inadvertence. 

The Attorney General's Memorandum curiously says at page 19 that the definition of 
"person" in section 2(b) of the APA includes corporations, and that "..• the reasons for 
deleting identifying details would seem as applicable to corporations as to individuals." 
But the statute does not use the word "person" and the definition of it is therefore 
irrelevant. 

52 Arr'y GEN. MEMO. 20. 
58 "Requiring the agencies to keep a current index of their orders. opinions, etc., is 

necessary •.. This change will prevent a citizen from losing a controversy with an agency 
because of some obscure and hidden order or opinion .. :' SEN. REp. 7. 
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tial significance."54 But this remark is a misfit for half the six items, 
because the concept of precedential significance is not customarily 
applied ·to policy statements, staff manuals, or instructions.3  

Taken together, the clarity of the statute and the Senate committee's 
interpretation of it seem to me to outweigh the House committee's 
half-wrong statement. 

As to what interpretation is desirable, the first step is to recognize 
that the House committee's remark about precedential significance 
cannot be used to limit the indexing of policy statements, manuals, 
or instructions. Indexing seems to me especially desirable for opinions 
and interpretations. They contain a high proportion of useful case 
law of the agencies, and I insist that all law should be available to 
affected parties. Some opinions may have little value, but I would 
prefer to have all of them available and indexed than to have agencies 
select the ones they believe to have precedential significance. A private 
party who wants to know the agency's law should be entitled to make 
his own determination of what precedents have value. 

If I were making a legislative choice, however, I would not require 
the indexing of all orders. One who needs agency case law seldom 
goes to the orders, which may say only "granted" or "denied." Further­
more, the indexing of all orders may be impracticable-depending on 
what an index is. The Social Security Administration issues more 
than four million orders a year, the Bureau of Customs three million 
orders, the Department of Agriculture two million feed grain and 
wheat diversion orders, and the FCC more than one million licenses 
(each an order). 

Because I have discovered no analytical means under the statute 
for requiring the five items, but not orders, to be indexed, and because 
I think the index requirement should reach all of the five items, I 
would interpret the statute to require indexing of all six items, but 
I would interpret "index" to include any classification system that 
helps find a paper in a mass of files. Probably the most important 
remark that can be made about the index requirement is that an index 
need not be alphabetical, or by subject matter, or by numbering, or 
by names of parties, or by any other particular form of classification. 

A single example may provide a lead for further imagination about 

M HOUSE REp. 8. 
3lI Because the 1966 statute says "all" before each of the first two of the six items 

required to be disclosed but omits "all" before each of the other four, it could mean all 
orders and aU opinions but some policy statements, some interpretations. some staff 
manuals. and some instructions, but it could not mean some orders and aU of each of the 
other items. The 1967 codification. however, takes care of the problem by omitting "ail" 
before each of the six items,' thereby implying "aU" before each. 
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other types of records: The Immigration Service, I think, already has 
an index to the 700,000 applications on which it acted last year. Every 
application is assigned a file number upon receipt by a district office 
(unless a file already exists). Every application has to be accompanied 
by a small fee. All the money goes to a cashier, who records the amount, 
the date, the number of the file, and the nature of the application; 
these items are printed by the cash register on rolls of tape, and the 
rolls are systematically kept in each office. The rolls are not sent to 
the central office in Washington. The rolls seem to me to be an index 
and to satisfy the statutory requirement. 

The Attorney General's Memorandum assumes without discussion 
that the House committee's half-wrong remark overrides the clear 
statute and the Senate committee's view. The Memorandum sets forth 
no analysis of the statutory words, recognizes no difference between 
orders and the other five items, and does not mention the impropriety 
of applying the concept of precedential significance to policy state­
ments, manuals, or instructions. As long as the a"gencies fol1ow the 
Memorandum, a good many systems of secret lawwi11 continue. 

The Act's judicial enforcement provision does not reach indexing.

15. The Nine Exemptions Are Limited to What Is "Specifically Stated" 

Before we consider the nine exemptions one by one, we must observe 
that each exemption is limited to what is. "specifical1y stated." Sub­
section (f) provides: "Nothing in this section rthe entire Information 
Actl authorizes withholding of information or limiting the availability 
of records to the public except as specifically stated in this section ..." 
The Senate committee says: "The purpose of this subsection is to make 
it clear beyond doubt that all materials of the Government are to be 
made available to the public by publication or otherwise unless ex­
pJicitly allowed to be kept secret by one of the exemptions in sub­
section (e)."5 The House committee's statement is almost the same.58 

The pun of the word "snecifically" is toward emphasis on statutory 
language and away from all else-away from implied meanings, away 
from reliance on legislative history, away from needed judicial 
legislation. 

Courts that usually constitute themselves working partners with 
legislative bodies to produce sensible and desirable legislation may 
follow their accustomed habits in narrowin.f! the ascertainable mean­

56 The judicial enforcement provision of subsection (c) confers "jurisdiction .•• to 
order the production of any agency records improperly withheld ...." A nonexistent 
index cannot be a part of "agency records." 

51 SEN. REP. 10. 

58 HOUSE REP. 11. 
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ing of the words of an exemption, but in some degree they are restricted 
in following those habits in broadening that meaning. The "specifically 
stated" restriction operates in only one direction. 

When no constitutional problem is involved, may Congress by 
expressly limiting interpreters to what Congress specifically states 
require departures from what common sense obviously requires? The 
answer is clearly yes. Congress unquestionably has the power. But it 
may be very unwise in exercising this power. Its own competence to 
make law on a complex subject may be so limited that it should invite, 
not prevent, the help of administrative and judicial interpreters to 
make its enactments workable and sensible. 

The Attorney General's Memorandum discusses the exemptions one 
by one, dealing with difficult problems of interpretation, without once 
mentioning the "specifically stated" clause.1I9 Yet my opinion is that 
that clause is often relevant in determining the proper interpretation 
of particular exemptions. The Memorandum's only mention of the 
clause is in its separate discussion of subsection (f).60 

16. National Defense and Foreign Policy 

In late 1961 President Kennedy and his advisers conferred about 
adding a military force of 15,000 men to the few hundred "military 
advisers" in Vietnam. Undersecretary George Ball said this would 
commit the prestige of the United States to the war and asked whether 
the others were prepared to commit 300,000 Americans to achieve a 
military solution. Ball said he was not. As Reston tells the story, "Rusk 
and McNamara both conceded that Ball's question was fair but also 
said yes, they were prepared to see it through. But the American 
people were not told that. The decision was seen by the public as a 
modest increase of the noncombatant American force, signifying no 
significant change in American policy . . ."61 Representatives of the 
press believe that such a policy choice should not be concealed but 
should be publicly understood and debated. This is a sample of the 
belief by the press that is a main political force behind the Informa­
tion Act. 

Yet the Act does precisely nothing to carry out the point of view 
of the press with respect to national defense and foreign policy. Instead, 
it strengthens the President's hand in withholding information on 
those subjects. The first exemption relieves from required disclosure 
"matters that are ... specifically required by Executive order to be 

119 Arr'y GEN. MEMO. 29·119. 
60 [d. at 39. 
61 See REsTON, THE ARTILLERY OF THE PREss 25·26 (1966). 
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kept secret in the interest of national defense or foreign policy." Under 
the Act the President may withhold information about national defense 
or foreign policy with the formal approval of Congress, previously 
lacking. 

Whether the Act enlarges the executive power to withhold informa­
tion is unclear. Apart from the Act, a court applying the law of the 
Reynolds case62 may in some circumstances participate in the deter­
mination of the scope of executive privilege. The Secretary of the 
Air Force certified that furnishing the investigation report "would 
not be in the public interest," and the holding was, in part, that "The 
court itself must determine whether the circumstances are appropriate 
for the claim of privilege ... ."63 Under the Act, the Secretary would 
presumably ask the White House for an executive order, and a presi­
dential assistant would presumably comply. The court then might be 
bound by the executive order, on the theory that the Act has delegated 
power to the. President. But the argument the other way has merit: 
The first exemption, like all the other exemptions, merely means that 
the Act's disclosure requirements do not apply, and when the Act has 
no effect, the law is what it would have been without the enactment.64 

17. Personnel Rules and Practices 

The second exemption applies to "matters that are ... related solely 
to the internal personnel rules and practices of any agency." 

The Senate committee explains: "Exemption No.2 relates only to 
the internal personnel rules and practices of an agency. Examples of 
these may be rules as to personnel's use of parking facilities or regula­
tion of lunch hours, statements of policy as to sick leave, and the like."65 
This statement seems fully faithful to the words of the statute. 

But the House committee, once again, tries to change the meaning 
of the legislative language: "Matters related solely to the internal 
personnel rules and practices of any agency: Operating rules, guide­
lines, and manuals of procedure for Government investigators or 
examiners would be all exempt from disclosure ... ,"66 

As usual, the Attorney General's Memorandum assumes that what 
the House committee says is the law. It does not mention that the 

62 United States v. Reynolds. 345 U.S. 1 (1953). 
63 Id. at 8. 
64 The congressional acquiescence does not reach withholding from Congress because 

subsection (f) pro"ides: "[N]or shall this section be authority to withhold information from 
Congress." 

66 SEN. REp. 8. 

66 HOUSE REp. 10. 

http:enactment.64
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Senate committee said something altogether different. Nor does it 
set forth an analysis of the statutory words. 

My opinion is that the words "internal personnel rules" mean what 
the Senate committee says, not what the House committee and the 
Attorney General say. "Operating rules" may be "internal personnel 
rules" only to the extent that they deal with the relations between an 
agency and its employees, not to the extent that they deal with the 
relations between an agency and an outsider or between employees of 
the agency and an outsider. 

The House committee goes on to say that "this exemption would 
not cover all 'matters of internal management' such as employee rela­
tions and working conditions and routine administrative procedures 
which are withheld under the present law."67 The committee is now 
going in the opposite direction, but again I must disagree; I think that 
"employee relations and working conditions" are a part of "internal 
personnel rules and practices" which may be withheld from disclosure. 
Of course, "routine administrative procedures" must be not only dis­
closed but even published in the Federal Register if they affect anyone 
outside the agency. 

No good reason for exempting "internal personnel rules and prac­
tices" has ever come to my attention. The exemption seems to me op­
posed to the basic push to let the public know what the government is 
doing. 

18. Other Statutes Which Specifically Allow Nondisclosure 

The third exemption covers "matters that are ... specifically ex­
empted from disclosure by statute." 

A very useful compilation of statutes, which says in its preface that 
it "does not purport to cover all of the Federal statutes," is a House 
Committee Print, entitled Federal Statutes on the Availability of 
Information, for the use of the Committee on Government Informa­
tion, published in 1960 in 303 pages. 

Some of the statutes authorize agencies to determine whether 
specified information shall be made available to the public. For in­
stance, the Securities Exchange Act authorizes the Commission to "hear 
objections" and then to make available an "application, report, or 
document only when in its judgment a disclosure of such information 
is in the public interest. If the Commission under this provision 
decides against public disc

"68 
losure, is the information, within the mean­

ing of the third exemption, "specifically exempted from disclosure 

67 Ibid. 
68 48 Stat. 901 (1934),49 Stat. 704 (1935). 15 U.S.C. § 78x (1964). 
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by statute"? Although a respectable argument may be made that the 
information is exempted by the Commission and not by the statute, 
that interpretation will defeat the intent of the Securities Exchange 
Act, which is more specific than the Information Act; therefore, per­
haps the Securities Exchange Act should be deemed to "specifically 
exempt" whatever information the Commission, acting within the 
power granted, decides to withhold. 

19. 	 Trade Secrets and Commercial or Financial Information Obtained 
from Any Person and Privileged or Confidential 

The fourth exemption is probably the most troublesome provision 
in the Act. Obedience to its rather clear words would be extremely 
injurious. Some escape from the plain meaning of the statutory words 
is essential. 

The Act provides: "The provisions of this section shall not be 
applicable to matters that are ... (4) trade secrets and commercial or 
financial information obtained from any person and privileged or 
confidential." The troublesome question is what to do about non­
commercial and non-financial information which is privileged or 
confidential. For example, when a government officer induces a cor­
poration to furnish him some non-commercial and non-financial 
information, with a good faith understanding that the information 
will be kept confidential, can the fourth exemption be interpreted to 
protect the information from required disclosure? 

The requirements of common sense directly collide with the clear 
statutory language. Obviously, the good faith understanding that the 
information will be kept confidential should be honored. But the 
statutory words clearly limit the exemption to "commercial or financial 
information." The word "information" is modified by "commercial 
or financial" and it is also modified by "privileged or confidentiaL" 
The words plainly limit the exemption to information which is com­
mercial or financial and which is privileged or confidential. Indeed, 
I think the meaning of the statutory words is not merely reasonably 
clear but entirely clear. 

Even so, some escape is necessary. A possible interpretation would 
recognize three items that are exempt: (1) "matters that are ... trade 
secrets"; (2) "matters that are ... commercial or financial information 
obtained from any person"; and (3) "matters that are ... privileged or 
confidential." The first and third make sense but the second does not; 
Congress could not have intended to exempt all commercial or finan­
cial information obtained from any person. Furthermore, cutting up 

69 The history of the provision helps to show that the exemption (apart from trade 
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the exemption into these three categories does violence to the statutory 
language because the word "information" is so clearly modified by 
both "commercial or financial" and "privileged or confidential." 

The Attorney General's Memorandum never acknowledges that the 
statutory words of the fourth exemption have a plain meaning. Instead, 
the Memorandum says that the words are 

... susceptible of several readings, none of which is entirely 
satisfactory. The exemption can be read, for example, as cover­
ing three kinds of matter,s: i.e., "matters that are'" '" '" [a] 
trade secrets and [b] commercial or financial information ob­
tained from any person and [c] privileged or confidential." 
(bracketed initials added). Alternatively, clause [c] can be read 
as modifying clause [b]. Or, from a strictly grammatical stand­
point, it could even be argued that all three clauses have to 
be satisfied for the exemption to apply. In view of the uncer­
tain meaning of the statutory language, a detailed review of 
the legislative history of the provision is important.

Especially fascinating is this sequence: The Attorney General (1) says 
the statute is susceptible of several readings, (2) he lists those readings, 
and (3) he then reaches a conclusion different from any he lists! If 
what he says implies that the statute is not susceptible of the reading 
he adopts, then I agree I Yet I am in basic sympathy with the Attorney 
General in all this because I fully agree with the fundamental idea 
that underlies what he says in the passage quoted-that no reading of 
which the Act is susceptible can feasibly govern what the agencies will 
do. The fault is that of Congress, not that of the Attorney General.

Of the three readings the Attorney General lists, he properly rejects 
the third, for it is utterly preposterous and contrary to the clear words; 
it would mean that trade secrets are not exempt unless they are com­

secrets) reaches only that information which is privileged or confidential. The 1964 version 
was: "Every agency shall make all its records promptly available to any person ••• 
[except] records •.• which are ... trade secrets and other information obtained from the 
public and customarily privileged or confidential." S. 1666, § 3(c), as printed in SEN. REP. 
No. 1219, 88th Cong., 2d Sess. (1964). One could say that this exempts "records ..• which 
are, . , trade secrets" and "records ... which are ... customarily privileged or confiden­
tial," but one is barred by common sense from saying it exempts "records . • • which 
are ••. other information obtained from the public." 

10 ATT'y GEN. MEMO, 32, The brackets and the asterisks are those of the Attorney 
General. 

11 The Attorney General's word analysis is not designed to find the proper interpretation 
but only to find that the statute has "uncertain meaning" and that therefore "a detailed 
review of the legislative history of the provision is important." I agree that the legislative 
history is important, but I cannot agree that the statutory words have "uncertain meaning." 
The only uncertainty I find sterns from the undesirability of what the words plainly say, 
not from the grammatical sense of the statutory words. 

98-389 0 - 74 - 18 
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mercial or financial. He properly rejects the first reading because he 
finds that Congress could not have intended to exempt all commercial 
or financial information. This leaves the second, which I believe to 
be fully supported by the clear statutory words; the Attorney General's 
only reason for rejecting the second is legislative history, to which we 
now turn. • 

The most important fact about the legislative history is that no 
explanation appears for the addition to the fourth exemption of the 
words "commercial or financial." The 1964 version of the bill (S. 1666) 
provided for exemption of "trade secrets and other information ob­
tained from the public and customarily privileged or confidential."72 
That version was passed by the Senate, but the House did not act, and 
when the bill (S. 1160) was introduced in the 89th Congress, two 
changes had been made: The word "customarily" was deleted,7  and 
the words "commercial or financial" were added.74 

Not only was no explanation ever made for the addition of the 
words "commercial or financial," but both the Senate committee and 
the House committee in their reports seem to read the words "commer­
cial or financial" as if they were not there. Both reports, for instance, 
say the exemption would cover "information customarily subject to 
the doctor-patient, lawyer-client, lender-borrower, and other such 
privileges."711 Since information within the doctor-patient privilege is 
normally non-commercial and non-financial, the committees seem to 
be strangely ignoring the statutory words "commercial or financial." 
Furthermore, the Senate committee says the exemption includes "any 
commercial, technical, and financial data," and the House committee 
says that it includes "technical or financial data." The committees do 
not attempt to explain how the words "commercial or financial" can 
be stretched to include "technical." The reports on their face appear 
to involve a flagrant attempt to defeat the plain meaning of the words 
"commercial or financial."76 

72 SEN. REP. No. 1219, 88th Cong., 2d Sess. 6 (1964). 
78 The deletion of "customarily" is not explained in a committee report but was dis­

cussed on the floor of the Senate. Senator Humphrey objected to the word, but the bill's 
sponsor, Senator Long of Missouri, explained that agencies' customs of keeping information 
confidential should not be the guide. 110 CONGo REe. 17667 (1964). The Senate kept Senator 
Long's version and passed the bill. But when the bill was introduced in the new Congress. 
the word "customarily" was deleted without explanation. 

74 A third change, later made, substituted "any person" for "the publiCo" This change 
was designed to cover information obtained from an agency's staff member, that is, in­
formation generated by the agency. 

711 SEN. REp. 9; HOUSE REP. 10. 
76 The most appealing passage, which in my opinion ought to be the law with respect 

to all information but clearly is not the statutory law with respect to non-C?mmercial and 
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But the discrepancy between the statutory language and the reports 
turns out to be a mere inadvertence. The Senate committee simply 
failed to alter its earlier report, based on the earlier bill without the 
words "commercial or financial," to reflect the addition of the words 
"commercial or financial." And the House committee seven months 
later copied most of the Senate committee report.78 

Committee reports explaining the earlier version of the bill that 
did not include the words "commercial or financial" do not seem to 
me to be a satisfactory basis for finding the meaning of the enacted 
version that did include those words.79 

Yet the Attorney General's Memorandum concludes that Congress 
did not intend to require disclosure of non-commercial and non­
financial information that is privileged or confidential, and the only 
support for that conclusion is the committee reports that were addressed 
to the earlier version of the bill, the version that was not enacted. 

I cannot help but wish that the Attorney General's conclusion were 
a sound one, for I think that all privileged or confidential information 
should be exempt from required disclosure, not merely such informa­
tion which is commercial or financial. But the words "commercial or 
financial" were added to the statute, and I do not see how they can be 
interpreted to include non-commercial and non-financial information. 
I do not mean that statutory words should override a discernible con­
gressional intent. On the contrary, my opinion is that intent is the 
fundamental; when intent can be discerned it should often override 
the statutory words, even when those words on their face seem reason­
ably clear. But the problem here is to determine what the intent was. 

non-financial information, appears in the House committee's report: "[A] citizen must be 
able to confide in his Government. Moreover, where the Government has obligated itself 
in good faith not to disclose documents or information which it receives, it should be able 
to honor such obligations." Congress should have said this in the statute, but instead of 
saying it, Congress limited the fourth exemption to "commercial or financial information_" 

77 SEN. REP. 9. The only changes were addition of "lender-borrower" to the list of 
privileges and addition of a sentence that the exemption would cover "commercial, tech­
nical, and financial data, submitted by an applicant or a borrower to a lending agency in 
connection with any loan application or loan." The Attorney General's Memorandum at 
page 33 argues that these changes expand the exemption, but I think not; addition of 
"lender-borrower" merely makes the exemption slightly more specific_ The word "other" 
in the earlier report was already as broad as "lender-borrower." 

78 HOUSE REp. 10. 
79 Both the 1964 and the 1966 reports say, for example: "This exception is necessary to 

protect the confidentiality of information which is obtained by the Government through 
questionnaires or other inquiries, but which would customarily not be released to the 
public by the person from whom it was obtained." (Italics added.) That language is 
obviously addressed to the 1964 bill, which did not include the words "commercial or 
financial." The report twice uses the word "customarily" even though it had been deleted 
from the bill. 

http:words.79
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Committee reports not addressed to the enacted version of the bill 
do not show the intent of Congress in enacting the statute. They show 
what the intent of Congress would have been if it had enacted the 
bill it did not enact. 

The clear words of the statute are a better guide to legislative intent 
than committee reports that take no account of the enacted words. 

The Attorney General's discussion of the fourth exemption involves 
an additional infirmity. It fails to take into account the provision of 
subsection (f) that availability of records cannot be limited "except 
as specifically stated." The Attorney General concludes that the fourth 
exemption protects from required disclosure "information given to 
the Government in confidence, whether or not involving commerce 
or finance."80 I do not see how any court could conscientiously find 
that an exemption of non-commercial and non-financial information 
is "specifically stated" by the statutory words "commercial or financial 
information obtained from any person and privileged or confidential." 

The result that seems to me to be compelled by even the minimum 
degree of integrity in statutory interpretation is obviously unsatis­
factory from a practical standpoint, because required disclosure of 
non-commercial and non-financial information which is privileged or 
confidential is clearly undesirable. The solution, in my opinion, should 
be in spite of the statute or outside the statute. 

When the President signed the bilI, he said that "this bill in no 
way impairs the President's power under our Constitution to provide 
for confidentiality when the national interest so requires." The Presi­
dent could build on that statement. He could announce that in the 
exercise of his power under the Constitution he finds that the national 
interest requires continued confidentiality for information submitted 
to the government with a good faith understanding that it is to be 
kept confidential, whether or not the information is commercial or 
financial. All officers of the executive branch could be so instructed. 
Then if judicial enforcement of the Act is sought, the court could 
avoid resort to the Constitution by explaining that the traditions of 
equity practice do not allow the court to compel an officer to violate 
a good faith understanding that information furnished to the govern­
ment will be kept confidential. 

Of course, the administration is now committed by the Attorney 
General's Memorandum to the view that the fourth exemption should 
be interpreted to reach non-commercial and non-financial information. 
That commitment means that all officers of the executive branch will 
withhold such information. That is enough to protect the information 

80 ATT'y GEN. MEMO. 34. 
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but IS It enough to avoid deterring private parties from continuing 
their normal practice of furnishing information to the government in 
confidence? If I were advising such a private party, I would feel more 
secure under a presidential finding of what the national interest re­
quires than under what I consider to be an unsound analysis by the 
Attorney General. 

20. Privileged Information 

Even though the Attorney General's Memorandum does not inquire 
into the question of what information is privileged, such an inquiry 
seems desirable because (1) the statute exempts commercial or finan­
cial information which is privileged, (2) the statute may require dis­
closure of non-commercial and non-financial information which has 
heretofore been exempt from disclosure because of privilege, and 
(3) executive privilege, not mentioned by the Memorandum, may be 
of major consequence. 

The committee reports mention three privileges that are usually 
unimportant to disclosure of government information but fail to 
mention privileges that are vital to that subject. Both reports say the 
fourth exemption "would include information customarily subject 
to the doctor-patient, lawyer-client, or lender-borrower privileges,"81 
and the Senate Committee adds "and other such privileges." The 
physician-patient privilege is of no consequence here because the 
exemption is limited to commercial or financial information and be­
cause the sixth exemption, not so limited, covers "medical files." The 
lawyer-client privilege is of little consequence because the government 
through its lawyers seldom serves private clients.82 The lender-borrower 
privilege is usually of little consequence because commercial or finan­
cial information the borrower gives the government lender or guarantor 
in confidence is clearly exempt as confidential information. 

Much the most important privilege about government records is 
executive privilege. The Act's word "privileged" can hardly be inter­
preted to exclude what is "privileged" under the doctrine of executive 
privilege, even though the committees failed to mention it. 

A truly major proposition is this: Since the Act exempts "privileged" 
information which is commercial or financial and obtained from any 
person, since "privileged" information includes what is within execu­
tive privilege, and since the statute says nothing to deny assertions 

81 SEN. REP. 9; HOUSE REP. 10. 
82 The government has a lawyer-client relation with a private party when its lawyers 

serve as advisers to federal employees or others, represent a defendant in a court martial, 
or defend an officer who is sued in tort in his personal capacity on account of official action. 
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by the executive branch that "the national interest" is the test of what 
is within executive privilege, the effect of the Act on disclosure of 
commercial or financial information obtained from any person is 
precisely zero, because executive privilege based on "the national 
interest" is still the test, as it was before the Act. 

Congress did nothing to confine executive privilege as applied to 
commercial or financial information. In view of its basic purpose, the 
partial statutory adoption of executive privilege seems surprising. 
Congress could have-and in my opinion should have-limited the 
applicability of executive privilege. Although executive privilege as 
asserted by presidents is based upon the grant of executive power by 
article II of the Constitution, Congress has power to affect its meaning. 
To some unascertainable extent, the privilege is common law. In the 
Reynolds case,83 the Supreme Court spoke of .. 'privileges' as that term 
is understood in the law of evidence," and of "the privilege against 
revealing military secrets, a privilege which is well established in the 
law of evidence." The Court cited an English case, and it made no 
mention of the Constitution. The flavor is that of common law. 

Even to the extent that executive privilege is a constitutional doc­
trine, Congress has a great deal of practical power to provide a leader­
ship in putting content into the doctrine. 

The fourth exemption does indeed seem capricious with respect 
to privileges. Instead of carefully weighing each privilege and modify­
ing it to accomplish the basic congressional purpose Congress takes 
two positions wholly incompatible with each other: (I) It abolishes 
all privileges with respect to non-commercial and non-financial in­
formation; (2) It preserves all privileges with respect to commercial 
or financial information, including especially executive privilege. I 
think it should have recognized the existence of executive privilege for 
all information and should have enacted some confinement of it.84 

83 Reynolds v. United States, lH5 U.S. I, 6·7 (1953). The Court made no mention of the 
Constitution in holding that a secret contract for spying service should not be disclosed and 
therefore could not be enforced in the Court of Claims. Totten v. United States, 92 U.S. 
105 (1875). See also the two excellent opinions Carl Zeiss Stiftung v. V.E.B. Carl Zeiss, Jena, 
40 F.R.D. 318 (D.D.C. 19(6); United States v. Tobin, 195 F. Supp. 588 (D.D.C. 19(1), mId 
on other grounds, 306 F.2d 270. cert. denied. 371 U.S. 902 (1962). 

84 Tbe Act cuts across many other privileges in addition to executive privilege. Wig· 
more devotes eight hundred pages to privileges. 8 WIGMORE, EVIDENCE 62·878 (McNaughton 
rev. 19(1). An example is the informer privilege, which the Supreme Court has called "in 
reality the Government's privilege to withhold the identity of persons who furnish in· 
formation of violations to officers." Roviaro v. United States. 353 U.S. 53, 59 (1957). Since 
the informer's identity is not "commercial or financial" information, it is not within the 
fourth exemption. It should be. Despite the flaws in the Act, I assume that officers and 
courts will respect the informer's privilege, by invoking executive privilege, by applying 
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21. Inter-Agency or Intra-Agency Memorandums or Letters 

The fifth exemption covers "inter-agency or intra-agency memoran­
dums or letters which would not be available by law to a private party 
in litigation with the agency." 

The APA defines "agency" to exclude Congress, a congressional 
committee, a congressman, a member of a staff of a congressman or 
committee, a court or judge, and state agencies and officers. Any com­
munication between one of these and an agency is outside the exemp­
tion. For instance, confidential communications between the President 
and the governor of a state about plans for keeping racial peace in 
the state are clearly required to be disclosed.all But an enforcing court, 
finding the Act irresponsible, might in an appropriate case invoke 
equity tradition or executive privilege. 

One unintended result is both welcome and amusing. Congressmen 
increasingly help constituents in their dealings with bureaucrats. More 
than 200,000 complaints concerning administration reach congressional 
offices annually.8tl Most of what congressmen do is innocuous and some 
of it is helpful, but some of it is harmful, especially when a congress­
man, with insufficient regard for the merits, puts pressure on an 
administrator for a favorable result. One careful student of the subject 
has asserted that "legislators, singly and collectively, are often the 
generators of rather than the guardians against maladministration."87 
Even though no one in Congress was aware that the Information Act 
would affect this problem, it provides a beautiful cure for the abuses 
by requiring correspondence between congressmen and agencies to 
be open to inspection. Probably notes recording a telephone conversa­
tion are not an intra-agency memorandum; an agency rule requiring 
such notes and providing for availability would be entirely appropriate. 
This is precisely what is needed-and no one planned itl If anyone's 
privilege is involved it is likely to be that of congressmen, and a claim 
of executive privilege would· then be inappropriate. 

equity traditions, or by using the seventh exemption for "investigatory files" even if the 
informer's identity is not in an investigatory file because no investigation has been made. 

85 In my written statement to the Senate subcommittee I said: "If President Johnson 
and Governor Johnson of Mississippi exchange letters or telegrams about strategies for 
keeping racial peace in Mississippi, the papers will have to be made promptly available to 
any person, including those who want to defeat the strategies." See Hearings Before the 
Subcommittee on Administrative Practice and Procedure of the Senate Judiciary Com­
mittee on S. 1663, Administrative Procedure Act, 88th Cong., 2d Sess. 244, 248 (1964). With 
that observation before the subcommittee, it made no change. The President is forced to 
violate the statute, as I assume any President will, in the name of the constitutional doc­
trine of executive privilege. 

8tl GELLHORN, WHEN AMERICANS CoMPLAIN 93 (1966). 
87 [d. at 136. 
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Both committee reports say that the purpose of the fifth exemption 
is to avoid inhibiting frank discussion in writing in the process of 
arriving at legal and policy positions.88 The exemption clearly serves 
that purpose, but the implication that the exemption does not go 
beyond that is unsound. It clearly reaches memorandums or letters 
which have nothing to do with the process of arriving at positions. 

The explicit limit on the exemption is troublesome; it applies only 
to memorandums or letters which "would not be available by law to 
a private party in litigation with the agency." The words "a private 
party" seem to assume that every memorandum or letter would either 
be available or unavailable to "a private party" under discovery and 
related law, but that assumption is erroneous. All government records 
fall into three categories-those which are (1) always, (2) never, and 
(3) sometimes subject to discovery. The large category is probably the 
third, for the need of the party seeking the information is usually a 
factor. 89 The fifth exemption is workable for the first and second 
categories. But when a memorandum or letter would be subject to 
discovery by a party whose need for it is strong but not by a party 
whose need for it is weak, should the agency disclose it, refuse dis­
closure, or apply discovery law to the facts about the particular ap­
plicant? The last course seems desirable, but the Act seems to forbid 
that course, for it requires disclosure to "any person" and it replaces 
the former statutory words "persons properly and directly concerned."I
The applicant's need cannot be the test. The agency cannot say that 
one person is "any person" but that another person is not. 

But since the purpose of the exemptions is to cut down the require­
ment of disclosure to "any person," the purpose of the fifth exemption 
could be to whittle down the "any person" requirement so that, in 
effect, only a person with a strong enough interest is entitled to dis­
closure of a memorandum or letter. This idea makes practical sense, 
but it is contrary to the words of the fifth exemption. The key words 

88 The Senate "It was out in the comments many the 
agencies that it would be impossible to have any frank discussion of legal or policy matters 
in writing if all such writings were to be subjected to public scrutiny. It was argued, and 
with merit, that efficiency of Government would be greatly hampered if. with respect to 
legal and policy matters, all Government agencies were prematurely forced to 'operate in a 
fishbowl:" SEN REI'. 9. The House committee made a similar statement. HOUSE REP. 10. 

811 E.g., Hickman v. Taylor, 329 U.S. 495 (1947): "But the general policy against invading 
the privacy of an attorney's course of preparation is so well recognized and so essential to 
an orderly working of our system of legal procedure that a burden rests on the one who 
would invade that privacy to establish adequate reasons to justify production through a 
subpoena or court order." ld. at 512. 

90 The Senate committee said the bill "eliminates the test of who shall have the right to 
different information." SEN. REI'. 5. The House committee emphasized the same thought. 
HOUSE REP. 8. 

http:factor.89
http:positions.88
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are "a private party." The words are not "the applicant" or "the party 
requesting disclosure." The focus is not on the applicant but on an 
abstract person, "a private party." 

Then, if the Act cannot be interpreted to require an agency to dis­
close a memorandum or letter to one applicant and not another, the 
agency must choose between disclosing whenever any private party 
would be entitled to disclosure and withholding whenever any private 
party would not be entitled to disclosure. Neither the statute nor the 
Senate committee helps make this choice. But the House committee 
says that "any internal memorandums which would routinely be dis­
closed to a private party through discovery process in litigation would 
be available to the general public." The key is that the disclosure is 
to "the general public" and not to the party requesting disclosure. The 
disclosure must be made to the public if "a private party"-not neces­
sarily the applicant-would routinely be entitled to it through dis­
covery. 

So the applicant who is male:volent or merely curious has the same 
right to disclosure as the applicant who has a strong and legitimate 
need. 

This result, in my opinion, is (1) undesirable because the discovery 
law as applied to the particular applicant would be a better test, but 
it is (2) based upon what seems to be a genuine intent of Congress and 
not merely on ineptitudes of the draftsmen. 

The Attorney General's Memorandum discusses neither the dis­
closure of letters of congressmen nor the problem of whether "a private 
party" means the party who seeks records or some abstract party, but 
the Memorandum states a conclusion that 

... internal communications which would not routinely be 
available to a party to litigation with the agency, such as in­
ternal drafts, memoranda between officials or agencies, opin­
ions and interpretations prepared by agency staff personnel 
or consultants for the use of the agency, and records of the 
deliberations of the agency or staff groups, remain exempt 
so that free exchange of ideas will not be inhibited. As the 
President stated upon signing the new law, "officials within 
Government must be able to communicate with one another 
fully and frankly without publicity."92 

No one will quarrel with the President's statement, but one may 
wonder whether the Attorney General's statement goes beyond the 

91 HOUSE REP. 10. 
92 Arr'y GEN. MEMO. 115. 
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President's and in doing so produces an unsound and undesirable 
result. The item I question is "opinions and interpretations prepared 
by agency staff personnel or consultants for the use of the agency." 
The Attorney General's Memorandum does not seem to take account 
of such possible facts as that the "opinions and interpretations" may 
constitute the working law of the agency, that the agency's employees 
may be instructed to apply such law in all individual cases, that the 
agency may be systematically withholding such law from affected 
parties, and that therefore the effect of non-disclosure may be to pro­
tect an outrageous system of secret law. Nor does the Attorney General's 
Memorandum refer a1 this point to the clear congressional intent that 
"interpretations" and "administrative staff manuals and instructions" 
must be disclosed, as subsection (b) specifically requires. The problem, 
unrecognized by the Memorandum, is the accommodation of the 
purpose behind the requirements of subsection (b) to the purpose 
behind the fifth exemption. I think such an accommodation calls for 
disclosure of all "opinions and interpretations" which embody the 
agency's effective law and policy, and the withholding of all papers 
which reflect the agency's group thinking in the process of working 
out its policy and determining what its law shall be. The need for 
secret communication among officials within the government should 
be recognized, but so should the need for prohibiting all secret law. 

At another level on the same question, might "opinions and inter­
pretations" be in the nature of an attorney's work product, so that 
they will be beyond the reach of discovery in litigation between a 
private party and the agency? I think the work product of a private 
attorney is something altogether different from a basic memorandum 
by the legal staff of an agency which is used by the agency as a guide 
in the handling of cases involving private parties. To the extent that 
such a memorandum states the effective law of the agency, its adoption 
by the agency makes it something more than the work product of 
the legal staff, even though the adoption appears in the agency's records 
only in such forms as "application granted" or "application denied." 

The governing principle, which I think is '\Yithout exception, is that 
secret law is forbidden. 

22. Personnel, Medical, and Similar Files 

The sixth exemption protects from required disclosure "matters 
that are ... personnel and medical files and similar files the disclosure 
of which would constitute a clearly unwarranted invasion of personal 
privacy." The draftsmanship this time is not seriously faulty, although 
I think the choice of the term "files" is unfortunate. 
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The terms "personnel and medical files," "similar files," and "clearly 
unwarranted invasion of personal privacy" are all reasonably clear 
standards having meaning that can gradually be made more precise 
through case-to-case development. The statute requires an invasion of 
personal privacy and it even requires an unwarranted invasion of per­
sonal privacy so long as it is not "clearly unwarranted." The use of 
the word "clearly" is a legitimate expression of a policy judgment, 
although one may wonder about its wisdom. 

The term "files" may cause trouble. It is a crude term that is incon­
sistent with meticulous discrimination. For instance, much information 
in medical files, such as an individuars presence at a hospital on a 
particular date, has nothing to do with privacy. 

Even though the statute on its face exempts "files," common sense 
seems to me to call for disclosing some information within files and 
withholding other information, and the question whether the statute 
permits this is not easy. The natural assumption is that all three types 
of files-"personnel," "medical," and "similar"-must be treated alike 
in this respect. But the Attorney General's Memorandum surprisingly 
treats two in one way and the third in the other way by saying that 
what is exempt is 

... all personnel and medical files, and all private or personal 
information contained in other files which, if disclosed to the 
public, would amount to a clearly unwarranted invasion of 
the privacy of any person ...

The Memorandum gives no explanation for this differentiation, and 
I know of no explanation that can be given. I would treat all three 
in the same way. 

Even though the statute and both committees speak of "files,"1I some 
evidence exists of an intent to allow picking and choosing within files, 
and policy considerations pull strongly in that direction. The Senate 
committee said that "facts concerning the award of a pension or 
benefit should be disclosed to the public,"1 and the House committee 
said the exemption does not cover "the facts concerning the award 
of a pension or benefit."1 Taking out such facts means selecting within 

Il8 Id. at !l6. 
94 The only reason I can find for not treating all three alike operates against the Attor­

ney General's conclusion. The 1964 version said "similar matter," and that was later 
changed to "similar files." The Attorney General adopts precisely the view that Congress 
rejected by making the change. 

!!Ii SEN. REp. 9; HOUSE REp. 10. 
96 SEN. REp. 9. 
91 HOUSE REP. 10. 
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files. I believe that should be allowed with respect to all three kinds 
of files. Interpretation in this direction is not affected by the "specifi. 
cally stated" clause. 

The question whether whole files must be either closed or open 
suggests the further question whether whole documents must be either 
closed or open. What if a 65-page document is subject to required 
disclosure except for a few lines on page 33? The Act's words seem 
to discourage rather than to encourage a balancing of interests, but I 
think that if the applicant for disclosure needs all but page 33 the 
practical answer is that this should be allowed. Similarly, just as a 
discovery order may reach facts in a document but not the legal analysis, 
other kinds of dividing of the contents of documents should be allowed 
when important interests will be served by it; the person inspecting 
part of a document will pay a fee to compensate for any inconvenience. 

Although a corporation's privacy may deserve protection, I think 
a corporation cannot claim "personal privacy" within the meaning of 
the statutory terms. Again the Attorney General's Memorandum sur· 
prises me. Instead of using the statutory language of "personal privacy," 
the Attorney General speaks of "the privacy of any person" and then 
goes on to say that "person" is defined in section 2(b) of the APA to 
include corporations and other organizations but that the exemption 
"would normally involve the privacy of individuals rather than of busi­
ness organizations."9B I think "personal privacy" always relates to 
individuals. The definition of "person" seems to me irrelevant because 
the exemption does not use that term. 

23. Investigatory Files 

The seventh exemption from required disclosure covers "matters 
that are ... investigatory files compiled for law enforcement purposes 
except to the extent available by law to a private party." 

The Senate committee says only: "These are the files prepared by 
Government agencies to prosecute law violators. Their disclosure of 
such files, except to the extent they are available by law to a private 
party, could harm the Government's case in court."9 Although the 
term "law violators" could mean criminal law, that term is probably 
compatible with the House committee's interpretation: "This exemp· 
tion covers investigatory files related to enforcement of all kinds of 
laws, labor and securities laws as well as criminal laws."  The House 
committee seems to me, however, to go beyond the terms of the statute 

98 ATT'Y GEN. MEMO. 36-37. 

99 SEN. REp. 9. 

100 HOUSE REP. 11. 
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when it says: "This would include files prepared in connection with 
related Government litigation and adjudicative proceedings." Litiga­
tion files and adjudication files may include investigatory files compiled 
for law enforcement purposes but they may also include files that are 
not investigatory files compiled for law enforcement purposes. But 
perhaps this is what the House committee means, for it goes on to 
say that the bill "is not intended to give a private party indirectly any 
earlier or greater access to investigatory files than he would have directly 
in such litigation or proceedings."

The chief problem of interpreting this exemption will stem from 
the fact that investigations are often for multiple purposes, for pur­
poses that change as the investigations proceed, and for purposes that 
are never clarified. Even the simplest question may be unanswerable 
in the statutory language: Is law enforcement the purpose of investi­
gating the crash of a passenger plane? When the investigation begins 
no one may yet know. If the evidence disproves in three minutes a 
suspicion of bomb planting, but if three months are devoted to metal 
fatigue, is the file "compiled for law enforcement purposes"? 

The Act is faulty in its use of the unsatisfactory term "files." Much 
of the contents of investigatory files compiled for purposes that may 
include law enforcement should not be exempt from required dis­
closure. 

The committee reports shed no light on the meaning of the words 
"except to the extent available by law to a private party." Probably, 
for reasons explained above in our discussion of the fifth exemption, 
"a private party" means any party in the abstract and does not mean 
the particular party who is seeking the information. The law of the 
Jencks Act is applicable.102 

24. Regulating Financial Institutions 

The eighth exemption applies to "matters that are ... contained in 
or related to examination, operating, or condition reports prepared by, 
on behalf of, or for the use of any agency responsible for the regulation 
or supervision of financial institutions." 

The Senate committee says this exemption "is directed specifically 
to insuring the security of our financial institutions by making avail­
able only to the Government agencies responsible for the regulation 
or supervision of such institutions the examination, operating, or con­
dition reports prepared by, on behalf of, or for the use of such 

101 Ibid. 
102 18 U.S.C. § 3500 (1964). 



801 

280 


1967] The Information Act 

agencies."l We must be extremely careful or the facts about financial 
institutions might become known! We want the public to know the 
truth about almost all our institutions, but not about our financial 
institutionsl At least, so says Congress, and what it says is the law. What 
it says is also in keeping with banking tradition, although that tradition 
rests heavily on facts of a former day such as uninsured bank accounts 
and runs on banks. The law is clear, but I still wish the lobbyists for 
the banking agencies had been less effective. 

When an application is made to the Comptroller of the Currency 
for approval of a new national bank or a branch, an examiner inter­
views proponents and opponents, to dig up social, business, and eco­
nomic facts, such as composition of the population, economic growth, 
banking needs, adequacy of the applicant's capital structure, and 
degree of public support. Such a report, until 1966, has always been 
"confidential:'l  I have proposed that such a report should be open, 
and apparently the Comptroller is now following that suggestion, 
although the regulation has not yet been formally changed. My 
opinion is that Congress should not have provided that such a report 
is exempt from required disclosure. The other banking agencies are 
similarly maintaining systems of secret facts, secret law, and secret 
policy, and the eighth exemption will encourage such tendencies. 

25. Information about Wells 

The ninth and last exemption protects from required disclosure 
"matters that are ... geological and geophysical information and data 
(including maps) concerning wells." The Senate committee comments 
on all the exemptions but this one. The House committee explains 
that "witnesses testified that . . . disclosure of the seismic reports and 
other exploratory findings of oil companies would give speculators 
an unfair advantage over the companies which spent millions of 
dollars in exploration."1 I see no special problem of interpretation 
but I am inclined to believe that the present regulation of the Bureau 
of Land Management is preferable to what Congress has enacted. In­
stead of exempting the records from required disclosure, the regulation 
makes them available unless their disclosure "would be prejudicial to 
the interests of the Government:'1

103 SEN. REP. 10. 
104 COMPl'ROLLER'S GUIDELINES FOR NATIONAL BANK DIRECTORS 43·44 (1964). 
lOG See Davis. Administrative Procedure in the Regulation of Banking, 32 LAw &: 

CONTEMP. PROB. 713 (1967). 
106 HOUSE REp. 9. 
107 43 C.F.R. § 2.1 (1965). 
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Perspective and Conclusions 

Continuing our preliminary analysis, but shifting the focus from 
the separate provisions to the whole Act, let us now consider (I) the 
Act's accomplishments as to information, (2) its accomplishments as 
to secret law, (3) the weaknesses of enforcement, (4) problems of basic 
policy. (5) drafting deficiencies, (6) abuse of legislative history, (7) 
preclusion of judicial correction of legislative ineptitudes, and (8) 
amendments that are most needed and least controversial. 

(1) The Act's accomplishments as to information. Probably more 
important than any other observations in all the foregoing discussion 
are three conclusions  about the fourth exemption (which protects 
from required disclosure "commercial or financial information ob­
tained from any person and privileged or confidential"). The three 
conclusions are: (a) The Information Act is a nullity with respect to 
disclosure of commercial or financial information because when such 
information is "privileged" the Act exempts it from required dis­
closure, the word "privileged" probably includes what is within execu­
tive privilege, the test of executive privilege is "the national interest," 
and that was the test before the Act; (b) Because the fourth exemption 
is limited to commercial or financial information, the Act requires 
disclosure of non-commercial and non-financial information given to 
the government with the understanding that it will be kept confidential 
(unless it falls within another exemption, as much of it does not); such 
a result is so clearly unworkable that officers will refuse on the ground 
of executive privilege to make disclosures the Act requires and the 
courts will uphold the officers either on that ground or on the ground 
of equity traditions;lQ (c) Through the word "privileged," the Act 
with respect to commercial or financial information retains one hundred 
per cent of the previously existing law of privilege to the extent that 
that law protects against required disclosure, and at the same time 
the Act abolishes one hundred per cent of such law of privilege as 
applied to non-commercial and non-financial information; the abolition 
is so capricious that the law of privilege will survive its abolition, either 
because constitutional law of executive privilege will override the 
statute or because equity traditions will impel courts to refuse 
enforcement. 

Because the first conclusion is that the law apart from the Act con­
tinues, and because the second and third conclusions are that the law 
apart from the Act overrides the Act whenever non-commercial and 

108 See §§ 19, 20, and 21 supra. 

109 See discussion of equity traditions in § 6 supra. 




803 

282 


1967] The Information Act 

non-financial information is privileged or confidential, combining the 
three conclusions produces this remarkable observation: The Act is 
a nullity with respect to all commercial or financial information, and 
with respect to all non-commercial and non-financial information which 
is privileged or confidential. The only information whose disclosure 
is governed by the Act's provisions, instead of by considerations beyond 
the Act, is non-commercial and non-financial information which is not 
privileged or confidential. This means that the Act governs disclosure 
of only a small portion of all government information. 

To find what information is subject to required disclosure, we begin 
with that small portion and subtract what the Act exempts, the largest 
chunks being information about national defense or foreign policy 
within the first exemption, personnel and medical and similar files 
within the sixth, and investigatory files within the seventh. Not much 
is left. Even if we make the false assumption that the Act will be fully 
obeyed, the information the Act opens up that would otherwise be 
closed is minimal. The most important single category of information 
opened up may be those communications to and from agencies which 
are not otherwise exempt and which are not "inter-agency or intra­
agency memorandums or letters." 

The overall conclusion is an easy one that the press, which was the 
principal political force behind the enactment, will benefit only 
slightly. 

The conclusion that the Act is so unworkable that it must be in 
large measure superseded by official and judicial understanding based 
on considerations beyond the Act greatly increases the weight that 
must be given to the President's statement when he signed the bill 
that "this bill in no way impairs the President's power under our 
Constitution to provide for confidentiality when the national interest 
so requires." Anyone who doubts that statement in the abstract is 
likely to doubt it less as he realizes the extent of the need for escape 
from the Act's requirements. 

If Congress had succeeded in enacting a workable system, the courts 
might have held that the statute defines the national interest or the 
public interest under the doctrine of executive privilege, and that the 
constitutional law and the common law of executive privilege are em­
bodied in the statutory law, which then would become the foundation 
for all law of disclosure, But the courts cannot so hold, for they will 
often have to override the Act. Instead of building on the statute, the 
courts will build on three foundations--the statute, the public interest 

110 See § (S) infra, entitled "The weakness of enforcement," 
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according to the doctrine of executive privilege, and equity traditions. 
Just as the President's judgment about the national interest will 

determine what will be disclosed about national defense or foreign 
policy, the judgment of the executive branch about the national interest 
could control the release of all other information, despite the Act. 
But that is unlikely. The executive branch may be expected to find 
that the national interest usually coincides with the Act's provisions. 
The instances when it finds otherwise, however, are likely to be both 
frequent and important. 

(2) The Act's accomplishments as to secret law. Although the bar 
played a minor role in getting the Act enacted, members of the bar 
and their clients will be the principal beneficiaries. Unlike the Act's 
accomplishments in opening up information, its accomplishments in 
opening up secret law are impressive. The most significant gains from 
the entire Act are those growing out of the requirement in subsection 
(b) of disclosure of six items-orders, opinions, statements of policy, 
interpretations, staff manuals, and instructions. An incidental gain is 
the opening of agency members' votes in proceedings, required by sub­
section (d). Although the exemptions of subsection (e) drastically affect 
the disclosure of information, their effect on disclosure of legal mate­
rials is relatively small. 

The agencies could conceivably claim executive privilege with respect 
to some of the legal materials, but I think they are unlikely to do so, 
and I think the courts in general will enforce subsection (b) without 
modifying it either by executive privilege or by equity traditions, be­
cause subsection (b) is rather reasonable as it stands, so that neither 
officers nor judges will find occasion to search for ways to escape from it. 
The one exception is the requirement that all orders be indexed, but 
agencies may find feasible ways to comply with that requirement and 
the Information Act does not authorize courts to enforce it. Except 
for the indexing of all orders, no provision of subsection (b) seems to 
overreach; the deficiencies involve requiring too little, not requiring 
too much. 

One unplanned benefit from the Information Act may be opening 
to public inspection communications between congressmen and admin­
istrative officers; improper pressures leading to denial of equal protec­
tion will be less common if the pressures can no longer be applied 
secretly. 

(3) The weaknesses of enforcement. One distinct gain from the Act 
is its provision for judicial enforcement. The Act's words are entirely 
clear that the judicial enforcement provisions apply not only to sub· 
section (c) but also to subsection (b), although some doubt exists as to 

98-389 0 74 - 19 
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whether that was the intent.l11 Judicial enforcement of the provisions 
opening up secret law is as necessary and desirable as judicial enforce­
ment of the provisions opening up secret facts. 

Even with respect to what is judicially enforceable, we must not 
assume, in appraising what the Act accomplishes, that the Act will be 
carried out according to its terms, or even that the Act as modified by 
executive privilege and equity traditions will be fully enforced. Admin­
istrative violations will be widespread, and most of them will go un­
corrected. Not the statute but the House committee's remarks in the 
direction of nondisclosure, reiterated by the Attorney General's Memo­
randum, will be the guide for most officers until a high court holds 
otherwise and in many instances until such a court so holds on the 
particular point with respect to the particular agency. In many vast 
fields of administration no case will be brought to compel disclosure, 
and the officers will know that such a case is unlikely. 

One way to estimate probable violations is through a quick look 
backwards. The old APA required disclosure of records "except infor­
mation held confidential for good cause found."1l2 The Attorney Gen­
eral formally provided in a regulation published in the Federal 
Register: "All files, documents, records and reports in the offices of 
the Immigration and Naturalization Service are regarded as confiden­
tial."113 Simultaneously another subordinate of the Attorney General, 
the Board of Immigration Appeals, allowed all records of the same 
cases at the level of the Board to be open to public inspection At 
neither ·level was any judgment made as to what information sh

.l14 

ould 
be confidential "for good cause found." At one level facts having 
nothing to do with privacy or confidentiality were withheld, and at the 
other level clearly unwarranted invasions of personal privacy were 
freely allowed. When even the Attorney General, the principal law 
enforcer, sets such an example, many other agencies will have little 
concern for the abstract provisions in the statutes.ll11 And the reality 

111 See § 10 supra. 

112 APA § 8(c). 

118 19 Fed. Reg. 8071, § 1.70 (1954). 

lU The Board has advised me that all its records are open to public inspection and that 
all its proceedings are open to the public. 

1111 Sustained violations of this kind are not as uncommon as one might suppose. The 
United States Parole Board, another branch of the Department of Justice. has never com· 
plied with § 6(d) of the APA, requiring reasons for denying written applications. When a 
prisoner has waited for years to become eligible and is denied parole, he asks why. The 
Board tells him it never gives reasons. Yet the Board pretends to "rehabilitate" prisoners. 
The chairman has told me the APA does not apply. I wish it were possible for him, inside 
the Department of Justice, to get some legal advice on that question. 
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may be that fewer than one per cent of parties who want information 
and are entitled to it will go to court to get it. 

As of this writing, only one set of proposed rules under the Informa­
tion Act has come to my attention-those of the Immigration and Na­
turalization Service. By defining "opinion and order" to exclude all 
orders except those "accompanied by a statement of reasons," the pro­
posed rules require nondisclosure of all other orders. Yet the Act is 
entirely clear in requiring disclosure of "all orders." I know of no rea­
sonable argument that can be made in defense of the proposed rules 
in this respect. Perhaps this is a sample of what the agencies will do. 
If the proposed rules become final, who will be likely to go to court 
to require the Immigration Service to comply with the Information Act? 

I recommend this additional means of enforcement: When an officer 
who has flagrantly violated the Act comes before a Senate committee 
for confirmation of an appointment, Senators should question him 
about his violations. A few such cases may have a magic effect. 

(4) Problems of basic policy. A vital policy choice was to limit the 
Act to (a) requiring and (b) not requiring disclosures to the public
The Act never takes into account the need of the party seeking the 
disclosure; it never calls for balancing that need against the interest 
of a party adversely affected by disclosure. This policy choice reflects 
pressure from the press that "the public as a whole has a right to 
know"l and does not reflect a thoughtful rejection of the balancing 
approach that has been a part of all judge-made law. When the time 
comes for further legislation, I think this policy choice might well be 
re-examined. 

The Act never forbids disclosure. It never protects privileged or 
confidential information from disclosure; it protects only from required 
disclosure. No general federal statute prohibits clearly unwarranted 
invasions of personal privacy. Comprehensive legislation about dis­
closure would deal with required disclosures to the public, forbidden 
disclosures to the public, required disclosures to parties with special 
interests, and forbidden disclosures to individual parties as distin­
guished from disclosures to the public. 

I am unconvinced that "the internal personnel rules and practices of 

WI .!I2 Fed. Reg. 6781, 6787 (1967). Provision is made for disclosure of "unpublished 
decisions," but "decision" is defined to mean the same as "opinion and order," which is 
defined 'to include only "a final determination in a proceeding under the Act, accom­
panied by a statement of reasons," and to exclude explicitly "orders made by check marks, 
stamps, or brief endorsements which are not supported by a reasoned explanation. or 
opinion and orders incorporating preprinted language on Service forms." 

111 See § 4 supra. 
118 SEN. REP. 5. 
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any agency" should be exempt from required disclosure. Some per­
sonnel information, such as appraisals by superiors of subordinates, 
should be protected, but I think the public should be entitled to know 
the "rules and practices."119 

The exemption of "files" by the sixth and seventh exemptions is too 
broad; specified information should be exempt, not "files." Much that 
is contained in the exempt "files" should be disclosed.

The eighth and ninth exemptions, about financial institutions and 
wells, respectively, are both broader than is necessary to accomplish 
their purposes.

Indexing all orders seems to have been intended by Congress, despite 
the House committee's contradiction of the statute, and I think the re­
quirement of such indexing was ill-advised, even though the agencies 
may find economical ways to comply with the requirement. The 
required indexing should be limited to opinions, statements of policy, 
interpretations, staff manuals, and instructions. These documents are 
a hundred times as useful as orders, and orders are a hundred times 
as numerous. 

(5) Drafting deficiencies. That the Congress of the United States, 
after more than ten years of hearings, questionnaires, studies, reports, 
drafts, and pulling and hauling, should wind up with such a shabby 
product seems discouraging. The drafting deficiencies cannot be ex­
plained away as the product of extreme complexity, intractable subject 
matter, or unruly struggles between irreconcilable political philos­
ophies. The failures in this instance are in the nature of inattention 
and indifference. 

The House committee beautifully expressed a vital thought: "... a 
citizen must be able to confide in his Government. Moreover. where 
the Government has obligated itself in good faith not to disclose docu­
ments or information which it receives, it should be able to honor such 
obligations."l But the bill as enacted, instead of expressing this 
thought, partly contradicts it. The statute clearly requires disclosure 
of non-commercial or non-financial information which is in good faith 
given to the Government in confidence.124 Such a result is so obviously 
unreasonable that a court might well judicially legislate that Congress 
meant the opposite of what its words say. but that seems to be pro­
hibited by the provision of subsection (f) that information may not be 

1111 See § 17 supra. 

120 See §§ 22 &: 23 supra. 

121 See §§ 24 &: 25 supra. 

122 See § 14 supra. 

128 HOUSE REP. 10. 


124 See § 19 supra. 
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withheld "except as specifically stated" in the statute. Congress has not 
only legislated badly but has taken pains to prevent the courts from 
correcting its ineptitudes. 

Other drafting deficiencies throughout the Act are almost as serious. 
The Act authorizes deletion of identifying details in disclosing docu­
ments "to the extent required to prevent a clearly unwarranted invasion 
of personal privacy," but it does not authorize deletion to protect infor­
mation received in confidence.12G The word "all" appearing before 
two of the six items in subsection (b) but not before any of the others 
seems to be the result of carelessness.126 The exemption in (e)(5) of 
what "would not be available by law to a private party in litigation 
with the agency" is based on the erroneous assumption that what is 
available to "a private party" is the same as what is available to another 
private party; an inquiry into the law of discovery would have cor­
rected this error.127 

The introductory words of subsection (c), "Except with respect to 
the records made available pursuant to subsections (a) and (b)," are 
nonsense and may have been intended to be: "Except with respect to 
the records not made available as required by subsections (a) and (b)." 

Failures such as these may be one reason why some political scientists 
are pointing out that, along with other legislative bodies throughout 
the world, Congress has declined drastically in both power and prestige. 
"No longer is 'Congress the source of major legislation."128 Congress has 
lost most of the power it once had to .initiate and to plan legislation. 
Eighty per cent of current legislation originates in the executive 
branch.129 No longer is Congress the principal legislative organ of the 
government; the executive is. Congress is, in the main, limiting itself 
to the role of approving, modifying, vetoing or partly vetoing legislation 
initiated and formulated by the executive. 

Perhaps the deficiencies of the Information Act are a fair sample 
of congressional formulation of its own legislation, without the help 
of the executive. Who is responsible for the deficiencies? The answer 
is the 535 men and their staffs, primarily the subcommittees and their 
staffs. But the responsibility probably cannot be further pinpointed. 
Among individuals it is widely diffused. The diffusion is splendidly 
geared to policy choices when many interests are pulling in all direc­
tions. But the system fails to assure reliable judgments about non­
political complexities. Congressmen are neither penalized nor rewarded 

125 See § 13 supra. 

126 See note 55 supra. 

127 See § 21 supra. 

128 Huntington, Congressional Responses to the Twentieth Century, in THE CONGRESS 


AND AMEltICA'S FUTURE 5, 22 (Truman ed. 1965). 
129 Ibid. 



809 

288 


1967] The Information Act 

for indifference or excellence in doing the thinking that goes with 
drafting, and the staffs largely reflect the same motivations or lack of 
them. Both the congressmen and the staffs include able and dedicated 
individuals, but the system still tends to miscarry in absence of the kind 
of assistance that executive officials usually supply. 

What seems to me lacking is the designation of a single top-level 
individual for each piece of legislation which becomes final, who has 
the responsibiHty, the capacity, and the incentive to perform the back­
stop job of protecting against serious inadvertences and oversights. I 
would not expect this from a subcommittee chairman; his attention 
should be primarily elsewhere. The individual should be a staff mem­
ber, not a congressman. The authors of the Attorney General's Memo­
randum show insights that were largely lacking in the legislative pro­
cess; I often quarrel with their positions as advocates but I respect their 
mastery of the complexities. Congress needs assistants of that caliber. 
Committee counsel are supposed to do the technical job, but their 
responsibility is diluted in two ways: Many others share it, and 
they have many other tasks. Perhaps what is needed is a stronger focus­
ing in one individual of final responsibility for technical competence. 

6. Abuse 0/ the legislative history. After the bilI had passed the 
Senate on the basis of a committee report that was reasonably faithful 
to the words of the bill, the House committee was subjected to pressures 
to restrict the disclosure requirements. It yielded to the pressures. 
But it did not change the bill. Instead, it wrote the restrictions into the 
committee report. These restrictions differ drastically from the bill as 
passed by the Senate; they often contradict the words of the bill,1  and 
they sometimes contradict both the statutory words and the Senate 
committee report.

I believe (a) that statements in a House committee report that contra­

180 Many examples of the House committee's contradiction of clear statutory language 
are presented in the foregoing pages. Perhaps the best example is the statutory require­
ment that "all orders" and "all opinions" be made available and its requirement of an 
index of "any matter .•. required by this subsection to be made available." The statute 
seems to me entirely clear in requiring all orders and all opinions to be indexed. The 
Senate committee discussed the requirement in the bilI's language, saying nothing at 
variance with that language. SEN. ~EP. 7. The House committee said "documents having 
precedential significance" must be indexed, thus excluding from the index requirement 
more than ninety per cent of the documents required to be made available. HOUSE REp. 8. 

181 The best example of such a contradiction may be the exemption of "internal per­
sonnel rules," which obviously has to do with such items as employees' parking facilities, 
lunch hours, and sid. leave, as the Senate committee quite properly explained. SEN. REP. 8. 
The House committee said this exemption reaches "operating rules, guidelines, and 
manuals of procedure for Government investigators or examiners." HOUSE REP. 10. This 
seems to me a contradiction of both the statute and the Senate committee report, for rules 
governing relations between agency employees and outsiders are not "internal personnel 
rules." 
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dict the bill and depart from the understanding of the Senate com­
mittee are not the law, and (b) that inserting such statements into a 
committee report, instead of changing the bill, is a clear abuse. I realize 
that habits have grown up in some quarters, both legislative and judi­
cial, that are sometimes at variance with these two beliefs, but such 
habits seem to me very much in need of re-examination. The basic 
principle is quite elementary: The content of the law must depend 
upon the intent of both Houses, not of just one. In this instance, only 
the bill, not the House committee's statements at variance with the bill, 
reflects the intent of both Houses. Indeed, no one will ever know 
whether the Senate committee or the Senate would have concurred in 
the restrictions written into the House committee report. 

All along the line, I think the Attorney General's Memorandum is 
unsound in assuming that whatever the House committee says is the 
law even when the words of the statute are unequivocally the opposite. 
The agencies, of course, will follow the Memorandum because it strains 
in the direction they want to go. But the courts will provide a better 
balance. 

The reasons why the courts will reject the House committee's abuse 
of legislative history, even though the Attorney General supports it, 
are overwhelming. Allowing the meaning of clear statutory words to 
be drastically changed by the House committee report would have many 
unsound consequences. Three major ones are: (1) The House that acts 
first would be deprived of any voice in the final meaning of the enact­
ment, for the House that acts second could always adopt the same bill 
but alter its meaning through committee reports. (2) The sound 
system of the conference committee would be defeated, for the House 
that acts second, even when it knows the other House disagrees, could 
always make law as it chooses through the committee reports. (3) 
Statutes which are clear on their face would become unreliable indicia 
of the effective law. Indeed, if the Attorney General's Memorandum 
were to prevail, no careful lawyer could ever give advice by looking 
at a statute; he would always have to examine the legislative history. 

Those who sponsor committee contradictions of statutory language 
should change the bill if they have the power to do so. If they lack that 
power, their view should not be written into committee reports. The 
occasional tendency of some courts to rely on committee contradictions 
of bills should be checked. Very helpful would be more judicial opin­
ions stating that language in a committee report which is at variance 
with language in a bill tends to show that the sponsors of the committee 
language were unsuccessful in their effort to put that language into 
the bill. 
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(7) Preclusion of judicial contributions. The courts have much to 
contribute to the difficult process of producing workable and sensible 
legislation, as much experience proves. Limited imagination, oversights, 
inadvertences, and imprecise expression can be and often are eased or 
corrected by sympathetic interpretation which emphasizes basic legis­
lative purposes. Mr. Justice Frankfurter acknowledged the need for 
"imaginative interpretation."1  Judge Learned Hand asserted that 
"one of the surest indexes of a mature and developed jurisprudence is 
not to make a fortress of the dictionary, but to remember that statutes 
always have some purpose to accomplish, whose sympathetic and imagi­
native discovery is the surest guide to their meaning."l Yet subsection 
(f) provides that information may not be withheld "except as specifi­
cally stated" in the statute. This seems to me to say with force and 
clarity that the courts are barred from "imaginative interpretation" of 
the exemptions and that they must "make a fortress of the dictionary." 

Even when drafting reaches an unusually high level of competence, 
preventing the courts from constituting themselves working partners 
with the legislative body to produce satisfactory law would be clearly 
undesirable. When the drafting is as slipshod as that of the Information 
Act, a "specifically stated" clause that deters correction of legislative 
errors in one direction, no matter who is hurt or how much, seems 
especially unfortunate. 

I think the "specifically stated" clause ought to be repealed. 
(8) Amendments most needed and least controversial. We can live 

with the Act because of the two fortunate facts, neither of which stems 
from Congress, that executive privilege can override the Act and 
that equity traditions136 can impel a court to refuse enforcement. Yet 
I think a dozen or more amendments are needed, as the foregoing dis­
cussion shows. Even so, I shall here merely give emphasis to the four 
amendments that seem most needed and least likely to invite con­
troversy. 

(a) The fourth exemption is most urgently in need of amendment. 
It exempts from disclosure "trade secrets and commercial or financial 
information obtained from any person and privileged or confidential." 
The Act contains no exemption for privileged or confidential informa­
tion which is non-commercial and non-financial.137 The fourth exemp­

1112 FCC v. RCA Communications. 346 U.S. 86, 90 (1953). 

1118 Cabell v. Markham. 148 F.2d 737. 739 (2d Cit. 1945). 

184 See § 15 supra. 

185 See § 3 supra. 

136 See § 6 supra. 

137 See § 19 supra. 
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tion should be amended to read: "trade secrets and privileged or con­
fidential information obtained from any person." 

(b) Subsection (f) provides: "Nothing in this section authorizes 
withholding of information or limiting the availability of records to 
the public except as specifically stated in this section ...." The word 
"provided" should be substituted for the words "specifically stated" 
so that the courts will have their normal elbow room to make their 
own very much needed contributions to a workable and sensible 
system.

(c) The first sentence of subsection (b) should be amended to make 
clear that statements of policy and interpretations adopted by an au­
thorized representative of the agency are included, to make clear that 
statements of policy and interpretations must be disclosed whether or 
not they are used as precedents and whether or not they are the end 
products of administration, and to make clear that manuals and instruc­
tions must be disclosed to the extent that they embody the law of the 
agency.1 The sentence should be amended to read: "Every agency 
shall, in accordance with published rules, make available for public 
inspection and copying (A) final opinions (including concurring and 
dissenting opinions) and orders made in the adjudication of cases, 
(B) statements of policy and interpretations which have been adopted 
by the agency or by any authorized representative of the agency, whether 
or not the statements or interpretations are used as precedents and 
whether or not they are the end products of administration, and (C) 
administrative staff manuals and instructions to staff that affect any 
member of the public, to the extent that the manuals or instructions 
embody the law of the agency. " 

(d) The second sentence of subsection (b) authorizes deletion of 
identifying details "to the extent required to prevent a clearly unwar­
ranted invasion of personal privacy." It should also authorize such dele­
tion to protect confidential information or to prevent other special 
harm.1 Part of the sentence should be amended to read: "To the 
extent required to prevent harm to any person from the disclosure of 
information, an agency may delete identifying details when it makes 
available or publishes an opinion, statement of policy, staff manual, or 
instruction." 

138 See § 15 supra. 

139 See §§ 9, II, and 12 supra. 

140 See § 13 supra. 
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APPENDIX 

I 

Section 3 of the Administrative Procedure Act as amended by 
80 Stat. 250 (1966). 

SEC. 3. Every agency shall make available to the public the following information: 

(a) PUBLICATION IN THE FEDERAL REGISTEII..-Every agency shall separately state and cur· 
rently publish in the Federal Register for the guidance of the public (A) descriptions of 
its central and field organization and the established places at which, the officers from 
whom, and the methods whereby, the public may secure information, make submittals 
or rcquests, or obtain decisions; (B) statements of the general course and method by which 
its functions are channeled and determined, including the nature and requirements of 
all formal and informal procedures available; (C) rules of procedure, descriptions of 
forms available or the places at which forms may be obtained', and instructions as to the 
scope and contents of all papers, reports, or examinations; (D) substantive rules of gen­
eral applicability adopted as authorized by law, and statements of general policy or 
interpretations of general applicability formulated and adopted by the agency; and (E) 
every amendment, revision, or repeal of the foregoing. Except to the extent that a person 
has actual and timely notice of the terms thereof, no person shall in any manner be 
required to resort to, or be adversely affected by any matter required to be published in 
the Federal Register and not so published. For purposes of this subsection, matter which 
is reasonably available to the class of persons affected thereby shall be deemed published 
in the Federal Register when incorporated by reference therein with the approval of the 
Director of the Federal Register. 

(b) AGENCY OPINIONS AND ORDERS.-Every agency shall, in accordance with published 
rules, make available for public inspection and copying (A) all final opinions (including 
concurring and dissenting opinions) and all orders made in the adjudication of cases, 
(B) those statements of policy and interpretations which have been adopted by the agency 
and are not published in the Federal Register, and (C) administrative staff manuals and 
instructions to staff that affect any member of the public, unless such materials are 
promptly published and copies offered for sale. To the extent required to prevent a clearly 
unwarranted invasion of personal privacy. an agency may delete identifying details when 
it makes available or publishes an opinion. statement of policy. interpretation. or staff 
manual or instruction: Provided, That in every case the justification for the deletion must 
be fully explained in writing, Every agency also shall maintain and make available for 
public inspection and copying a current index providing identifying information for 
the public as to any matter which is issued. adopted. or promulgated after the effective 
date of this Act and which is required by this subsection to be made available or pub­
lished. No final order, opinion, statement of policy, interpretation, or staff manual or 
instruction that affects any member of the public may be relied upon, used or cited as 
precedent by an agency against any private party unless it has been indexed and either 
made available or published as provided by this subsection or unless that private party 
shall have actual and timely notice of the terms thereof. 

(c) AGENCY RECORDs-Except with respect to the records made available pursuant to 
subsections (a) and (b), every agency shall, upon request for identifiable records made in 
accordance with published rules stating the time, place, fees to the extent authorized by 
statute and procedure to be followed, make such records promptly available to any 
person. Upon complaint, the district court of the United States in the district in which 
the complainant resides. or has his principal place of business, or in which the agency 
records are situated shall have jurisdiction to enjoin the agency from the withholding of 
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agency records and to order the production of any agency records improperly withheld 
from the complainant. In such cases the court shall determine the matter de novo and 
the burden shall be upon the agency to sustain its acticn. In the event of noncompliance 
with the court's order, the district court may punish the responsible officers for contempt. 
Except as to those causes which the court deems of greater importance, proceedings before 
the district court as authorized by this subsection shall take precedenoe on the docket over 
all other causes and shall be assigned for hearing and trial at the earliest practicable date 
and expedited in every way. 

(d) AGENCY PIlOCEEDINGs.-Every agency having more than one member shall keep a 
record of the final votes of each member in every agency proceeding and such record 
shall be available for public inspection. 

(e) EXEMPTIONs.-The provisions of this section shall not be applicable to matters that 
are (1) specifically required by Executive order to be kept secret in the interest of the 
national defense or foreign policy; (2) related solely to the internal personnel rules and 
practices of any agency; (3) specifically exempted from disclosure by statute; (4) trade 
secrets and commercial or financial information obtained from any person and privileged 
or confidential; (5) inter~agency or intra·agency memorandums or letters which would ../ 
not be available by law to a private party in litigation with the agency: (6) personnel 
and medical files and similar files the disclosure of which would constitute a clearly 
unwarranted invasion of personal privacy; (7) investigatory files compiled for law 
enforcement purposes except to the extent available by law to a private party; (8) con· 
tained in or related to examination, operating, or condition reports prepared by, on 
behalf of, or for the use of any agency responsible for the regnlation or supervision of 
financial institutions; and (9) geological and geophysical information and data (in. 
cluding maps) concerning wells. 

(f) LIMITATION OF EXEMPTloNs.-Nothing in this section authorizes withholding of in· 
formation or limiting the availability of records to the public except as specifically 
stated in this section, nor shall this section be authority to withhold information from 
Congress. 

(g) PRIVATE PAIlTY.-As used in this section "private party" means any party other than 
an agency. 

(h) EFFECTIVE DATE.-This amendment shall become effective one year following the 
date of the enactment of this Act. 

II 

5 U.S.C. § 552 as amended by 81 Stat. 54 (1967). 

§ 552. Public information: agency rules, opinions, orders, records, and proceedings 

(a) Each agency shall make available to the public information as follows: 
(1) Each agency shall separately state and currently publish in the Federal Register 


for the guidance of the ppblic­
(A) descriptions of its central and field organization and the established places at 

which, the employees (and in the case of a uniformed service, the members) from 
whom, and the methods whereby, the public may obtain information, make submittals 
or requests, or obtain decisions: 

(8) statements of the general course and method by which its functions are channeled 
and determined, including the nature and requirements of all formal and informal 
prooedures available: 

(C) rules of procedures, descriptions of forms available or the places at which forms 
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may be obtained, and instructions as to the scope and contents of all papers, reports, or 
examinations; 

(D) substantive rule of general applicability adopted as authorized by law, and 
statements of general policy or interpretations of general applicability formulated 
and adopted by the agency; and 

(E) each amendment, revision, or repeal of the foregoing. 
Except to the extent that a person has actual and timely notice of the terms thereof, a 
person may not in any manner be required to resort to, or be adversely affected by, a 
matter required to be published in the Federal Register and not so published. For the 
purpose of this paragraph, matter reasonably available to the class of persons affected 
thereby is deemed published in the Federal Register when incorporated by reference 
therein with the approval of the Director of the Federal Register. 

(2) Each agency, in accordance with published rules, shall make available for public 
inspection and copying­

(A) final opinions, including concurring and dissenting opinions, as well as orders, 
made in the adjudication of cases; 

(B) those statements of policy and interpretations which have been adopted by the 
agency and are not published in the Federal Register; and 

(C) administrative staff manuals and instructions to staff that affect a member of the 
public; 

unless the materials are promptly published and copies offered for sale. To the extent 
required to prevent a clearly unwarranted invasion of personal privacy, an agency may 
delete identifying details when it makes available or publishes an opinion, statement of 
policy. interpretation. or staff manual or instruction. However, in each case the 
justification for the deletion shall be explained fully in writing. Each agency also shall 
maintain and make available for public inspection and copying a current index providing 
identifying information for the public as to any matter issued, adopted. or promulgated 
after July 4. 1967. and required by this paragraph to be made available or published. A 
final order, opinion, statement of policy, interpretation, or staff manual or instruction that 
affects a member of the public may be relied on, used. or cited as precedent by an 
agency against a party other than an agency only if­

(i) It has been indexed and either made available or published as provided by this 
paragraph; or 

(ii) the party has actual and timely notice of the terms thereof. 
(3) Except with respect to the records made available under paragraphs (I) and (2) 

of this subsection. each agency. on request for identifiable records made in accordance with 
published rules stating the time, place, fees to the extent authorized by statute, and 
procedure to be followed, shall make the records promptly available to any person. On 
complaint, the district court of the United States in the district in which the complainant 
resides, or has his principal place of business, or in which the agency records are situated, 
has jurisdiction to enjoin the agency from withholding agency records and to order the 
production of any agency records improperly withheld from the complainant. In such a 
case the court shall determine the matter de novo and the burden is on the agency to 
sustain its action. In the event of noncompliance with the order of the court. the dis­
trict court may punish for contempt the responsible employee, and in the case of a 
uniformed service. the responsible member_ Except as to causes the court considers of 
greater importance. proceedings before the district court, as authorized by this para­
graph, take precedence on the docket over all other causes and shall be assigned for hear­
ing and trial at the earliest practicable date and expedited in every way. 

(4) Each agency having more than one member shall maintain and make available for 
public inspection a record of the final votes of each member in every agency proceeding. 

(b) This section does not apply to matters that are­
(1) specifically required by Executive order to be kept secret in the interest of the 

national defense or foreign policy; 
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(2) related solely to the internal personnel rules and practices of an agency; 
(3) specifically exempted from disclosure by statute; 
(4) trade secrets and commercial or financial information obtained from ,a person and 

privileged or confidential; 
(5) inter-agency or intra-agency memorandums or letters which would not be 

available by law to a party other than an agency in litigation with the agency; v' 
(6) personnel and medical files and similar files the disclosure of which would 

constitute a clearly unwarranted invasion of personal privacy; 
(7) investigatory files compiled for law enforcement purposes except to the extent 

available by law to a party other than an agency; 
(8) contained in or related to examination. operating, or condition reports prepared 

by, on behalf of, or for the use of an agency responsible for .the regulation or super­
vision. of financial institutions; or 

(9) geological and geophysical information and data, including maps. concerning wells. 
(c) This section does not authorize withholding of information or limit the availability 

of records to the public, except as specifically stated in this section. This section is not 
authority to withhold information from Congress. 

SEC. 2. The analysis of chapter 5 of title 5, United States Code, is amended by striking 
out: 

"552. Publication of information, rules, opinions, orders, and public records." 
and inserting in place thereof: . 

"552. Public information; agency rules. opinions. orders. records. and proceedings." 
SEC. 3. The Act of July 4. 1966 (Public Law 89·487.80 Stat. 250), is repealed. 
SEC. 4. This Act shall be effective July 4. 1967. or on the date of enactment, whichever 

is later. 

http:89�487.80
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AGENCY PROCEDURES IMPLEMENTING THE FREEDOM Of 

INFORMATION ACT: A PROPOSAL FOR UNI FORM 
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. DONALD A. GJ'!' NELLA· 

Supporters of the Freedom of Informat ion Act believed that its passage 
Nould usher in a new era in which infol mation concerning govefllment 
')perations w4?uld be freely and easily ace! ssible to all citizens. Prior to its 
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Procedure Act had not prJvided for publ:c access to government rlcords 
~eneral1y. It had permitttd withholding (·f agency records if secrecy was 
leeded either in the pubic interest or fo~ good cause found. and it had 
J equired disclosure only to persons prope dy and directly concerned with 
1he subject matter of an inquiry. The ne\' Act, which went into effect iu 
.July 1967, did away with these requirem :n1s. Any citizen is now bgally 
t:ntitled to have access to any record held by a federal agency un ess it 
(ontains certain kinds of information spe( ified in the Ac.L Except f(,r this 
ur.empt information. a pel Son whose requ !st for a record has been (enied 
I:an bring suit in a federal district court t( compel its production. Ir. such 
ltn action the burden is on the agency to iUstain its decision to witlhold 
the record. 

A number of charges have been made tl:at contrary to the Act ag.:ncies 
Ire improperly invoking >tatutory exeml tions to withhold record;. are 
"e1aying action on reque!ls and are gen' :rally taking steps designed to 
trustrate public access to government infol mation. This article is bas!d on 
nsearch undertaken for the Committee on Information. EducatioJl and 
i~eports of the Administratice Confer~nce of the United Stat!s to 
d-:termine the existence and extent of problems in impJementin~ the 
Freedom of Information Ai:t. The research included a comprehensive 
study of agency regulatIOns. a limited survey of persons who have 
requested records from fl!deral agencies. and personal interviews with 
officials in several federal agencies and departments." On the basis of 

-Proressor or Law. Villanova Law School; A.B. Harvard, 1951. L.L.B., 1955. 
"Interviews were conducted at the Office or Economic Opportunity. the Civil 

Aeronautics Board. the Federal Trade Commission. the Department of Agriculture. the 
Department of the Interior. the Department of Transportation. the Department of Health. 
Education and Welfare and the Department of Def.:nse and its component departments. 
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tbis research a proposal was drafted recommending that agencies adopt 
certain regulations governing procedures for the handling of requests 
for records. Recommended guidelines for such regulations appear in 
Appendix A. The reasons supporting the recommendations are set out in 
tbe body of the article. 

THE PROBLEM 

Tbe main purpose of tlie Freedom of Information Act  is the public 
dissemination of information relating to government activities. The 
Senate' report on the Act referred to Mad,s.lO's observation that "popular 
Bovernment;; requires "popular infol mation" and stressed the 
importance "of having an informatiol policy of full disclosure."  In 
signing the bill into Jaw President Joh 1son stated that "a democracy 
works best when the people have all the information that the security of 
t'le nation permits.'" 

In line with this purpose of a re lsonably complete and open 
ir·formation policy, the Act gives any citize'l the right to examine records 
hdd by government agencies except for r lalerials falling into one of nine 
specifically listed categories. The exempt categories were designed to 

tAt its plenal'.¥ session on May 1 and 8 the Administrative Conference of the United 
States adopted as Recommendation No. 24 the pro lp<>sal as it appears in appendix A. The 
Conference did not evaluate or approve the conted i o!'the instant anicJ.:. The author bears 
sole responsibility for the views expressed. The COl tents or the article were made available 
to the members of the Conrerence in suppon of the 'ecommendation. 

'81 Stat. 54. S U,S.c. § SS2 (\ 964 ed. Supp. I V) 
lIS. Rep. No. 813. 89th Cong .• 1st Sess. 2-3 (196:·) (.mphasis added) (hereinafter cited as 

S. Rep.). . 
IStatement by' President Johnson Upon Signing Pu',lic law 89-431 on July 4, 1966, as 

re,roduced in 20 Ad. l. Rev. 263 (1968) (emphasis .ldded). 
fThese exemptions are found at 5 U.S.c. § 552(1) (\964) and read as follows: 

This section does not apply to matters that alO:­
I) specilically required by Executive order to be kept secret in the interest of the 

national defense or foreign policy; 
2) related solely to the internal personnel rules and practices of an agency; 

, 3) specifically exempted from disclosure by statute; 
4) trade secrets and commercial or financial information obtained from a person 

and privileged or confidential; 
S) inter-agency or intra-agency memorandums or letters which would not be 

available by law to a party other than an agency in litigation with the agency; 
6) personnel and medical files and similar files the disclosure of which would 

constitute a clearly unwarranted invasion of personal privacy. 
1) investigatory files compiled for law enforcement purposes except to the extent 

available by law to a pany other than an agency; 
8) contained.in or related to examination, operating. or condition reports prepared 

http:contained.in
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protect military secrets, internal instructions to agency staff, and 
confidential commercial, financial. or personal information about private 
parties that has found its way into government files; they were also 
intended to prevent premature disclosure of investigatory files and to 
preserve the confidentiality of internal memoranda where appropriate. 
These exemptions have been criticized as being generally too broad and 

 yet too narrow where personal privacy is involved. To date there is little 
evidence that the Act has resulted in sirnificant invasions of personal 
privacy

No suits are known to have been brought under the Act by members o~' 
t he press as of the date of this article. ever though the Act was largely the 
J,roduct of their erforts. This might indic:.te that a steady flow of record! 
is being made available to the press and that the Act has served its mak 
purpose. However. the absence of litigation does not of itself warrant this 
,·onclusion. Newsmen do not generally di ~ out stories relating to current 
c vents from government files; ! hey are mere likely to rely on informatior 
provided to them officially by the Igencies or unofficially by 
• nowledgeable contacts. as wa:.; the case pi ior to the Act. Even when the) 
( 0 seek government records in relation to a current event, the legal right 
c:eated by the Act is of little direct and immediate assistance because 01 

. the time pressure to get the story. It may be that the press has benefitec 
Slbstantially from the Act to the extent it at it stands as a potential club 
2 nd to the extent that it has liberalized age1cy attitudes generally, but this 
i; a difficult matter to measure. 

Recently Ralph Nader and his assoc:a .es have leveled serious public 
c:iticism at agency implementation of the Freedom of Information Act.

by, on behalf of, or for the use of an agellcy :"Csponsiblc: for the regulation or 
supervision of financial institutions; or 

9) &eological and geophysical information ~nd data. including maps, cona:rning 
wells. . 

S. Su Davis. The Information Act: A Prelimina.-y Analysis. 34 U. Chi. l. Rev. 161, 
802..Q4 (1961): for a discussion of invasion of privacy problems that might arise under the 
freedom of Information Act, see Miner, Personal Privacy in the Computer Age: The 
C.-.al/tnge ofa New Techn%gy in an Inlormation-Or"'nled Society. 67 Mich. L. Rev. 1089. 
1\93-1200 (1969) . 
. 'The age'lcy officials interviewed all indicated that great care is taken to avoid 
unwarranted invasions or personal privacy or disclosure of confidential or privileged 
commercial information. 

'H.R. Rep. No. 1497. 89th Cong .• 2nd Sess. 2·3 (1966) (hereinafter cited as H. Rep.J. 
'Stt Archibald. Whose FOI Low? The .Bulletin of the American Society of Newspaper 

Editors. Dec.• 1969, p. 10. 
'Nader. Frudom Irom Information: The Act and Ihe Agencies. 5 Har. Civ. R.·Civ. lib. 

L. Rev. I (1970); Nader. A Status Report on the Responsiveness olSome Federo/ Agencies 
to 1M Ptop/t'S Right to Know ahout the;r Government, statement released publicly on 

http:indic:.te
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This criticism was based on the experience of various "study groups" in 
attempting to obtain access to the records of various agencies in the spring 
and summer of 1969. The criticism dealt in large .part with the expansive 
view reportedly taken by agencies of the broad exemptions listed in the· 
Act and with the consequent withholding of records that should have been 
released. Interpretation of the broad and ambiguous exemptions written 
into the statute has been a predictable and recurring cause of difficulty.
The ambiguity of the exemptions has '>een heightened by a sketchy and 
contradictory legislative history.u Tle resulting uncertainty has been 
compounded by the doctrine that a COl r! of equity will not grant specific 
performance where. on balance. the ber efits derived from the relief sought 
are outweighed by its harmful consquences.  At least one court has 
invoked this doctrine to grant only limited relief where unqualined 
application of the Act as written would have led to a contrary result.

The continuing uncertainty built i"to the Act gives credence to the 
claim that the various agencies a'e interpreting the exemptions 
inconsistently. The Justice Department has taken some steps to secure 

. uniform administration of the Act. It is possible. however. that nothing 
short of statutory amendment can bring about an effective and lasting 

August 29. 1§69. and reproduced in liS Congo I'.e;. H7480 (daily ed. September 3. 1969): 
Note. The Freedom of Information Act and Th· Federal Trade Commission: A Study in 
Misfeasance. 4 Harv. Civ. R.-Civ. Lib. L. Rev. ).15 (1969). 

"See Davis. supra note 5. 
II/d. at 762-63. 809-810. Professor Davis p,liMS out that the "Senate Committee is 

relatively faithruJ to the words of the Act." but h:lt the House Comlnittee seems "to pull 
away from the literal statutory words" in some c~ses. "almost always in the direction of 
nondisclosure." Id. at 163. 

"Professor Davis. in accord with the Altorn. y Generats Memorandum 6n the Public 
In/ormation Section of the Administratiw Procell re Act. reprinted in 20 Ad. L. Rev. 263. 
296 (1968). concludes that the coun may refuse te grant relief under the Act on equitable 
principles. 34 U. Chi. l. Rev. at 761. He appean tJ welcome the exercise of broad judicial 
discretion to remove from the reach of the Act nc,!'-exempt records that nonetheless should 
not be disclosed. Id. at 802. Others would have the courts exercise only minimal equitable 
discretion in enforcing the: Act. urging them to withhold the production of non-exempt 

. 	records "only for those clearest equitable cO~$iderations for which Congress did not 
establish standards" in the Act. Note. f"rudom of Informa/ion: Court May Permil 
Withhold,;ng of Informatioll not Exempttdfrom Disc/osure under Freedom of In/ormation 
A('I.5 Har. Civ. R.·Civ. Lib. l. Rev. 121 (1970). 

"Consumers Union v. Veterans Administration. 301 F. Supp. 196 (S.D.N.Y. 1969). 
'~hortly after passage of the Act the Attorney General issued a 41 page memorandum 

interpreting the Act as a guide to its application. Allorne}, Gellerafs Memorandum on tM 
Public Illformatioll Seclioll of 1M Administratiw Procedure Act. reprinted at 20 Ad. L. 
Rev. 263 (1968). [hereinafter cited as Atty Gell. Memo.). The Jllstice Department has 
formed an internal committee on Freedom of Information matters to give advice to agencies 
on dimcult questions arising untler the: Act. It has encouraged all agencies to consult with the 
committee before issuing a final denial in cases raising substantial doubts. 

!18~389 0 - 74 20 
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solution to the problem. Neither the proposed guidelines nor this article 
deal with the large and fundamental problems created by the broaq 
cxe"mptions in the Act. They deal instead with the more limited matter of 
uniform procedural guidelines to implement the basic policy of the law; 
The" problems surrounding the exemptions do. however. provide relevant 
background and give added weight to other difficulties which are the 
subject of the insta nt proposal. 

Critics have charged that agency delay. evasion. favoritism, 
co.nmingling of exempt with non-exempt material to insulate the latter 
frllm production. and other practices have created barriers to a free 
information policy.15 These charges may ov;rstate the case to the extent 
th it they are based on the limited. somewilat unique experience of the 
study groups. Sweeping requests by the groups for records may have 
ge lerated resistance because 0: the burden! entailed. particularly where 
agency personnel may have viewed the Sroups as "raiding parties" 
pr marily intent on searching out what was wrong with their operations. 
H'i)wever. there is some contrary evidence injicating that members <?f the 
s1\ dy groups were able to obtain records tha would have been withheld in 
thl: case of lesser known reque"ters because of the unfavorable publicity 
that the groups could generate in the case or a refusal. Members of one 
gmup claimed to have receivec records thal had been previously denied 
thfm, but only after they revealed their affiliftion One member reported 
ir. an interview that a group was able to obt tin records which the wife of 
another member had earlier been told did no exist. 

fo determine whether the difficulties repc!1ed by the study groups are 
t~lly representative. a questi.)nnaire was ~erJt to approximately four 

'1lu.ldted organizations that might be interested in obtaining records from 
the 1'ederal government. The results of the ~urvey, which are set out in 
AJ·pendix B. are of limited value becau:e only ten per cent of the 
qu,:stionnaires were returned: and of these. t .venty-five per cent indicated 
that the respondents had had no experience in requesting records from the 
fedl:lral government. The survey does, however, support the conclusion 
that the difficulties encountered by the stlldy groups are not isolated 
occurrences. 

On the basis of this survey. reported and psblicized cases. interviews 
with individuals who have requested records. and information provided by 
the agencies in interviews or in responses to Congressional inquiries. it 
appears that the following kinds of difficulties have been encountered in 
implementing the Freedom of Information Act.:: '. 

-See note 9, supra. 

-Nader. Freedom/rom III/ormation: The Act and the Ate"ci~s. 5 Harv. Civ. R.·Civ. lib. 


L. Rev. I, 12 (1970). 
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Equal Access to Records-Informing the Public. There are practical 
problems in realizing the Act's goal that all citizens should have equal 
access to government information. The charge has been made that the 
agencies display favoritism with regard to freedom of information 
matters. It is claimed that the agencies compile information useful to 
those having cordial contacts with them while refusing to collect data of 
comparable interest to the general public. and that records made quickly 
available to these insiders are held up when requested by others. The Act, 
in making information available primari} y on the initiative of the private 
citizen, fully serves only those with sulficient knowledge. interest and 
resources. This naturally places persons1aving established contacts with 
agencies in a more favorable position, i' for no other reason than their 
great familiarity with agency opera1 ions and personnel. Short of 
eliminating existing social and economi: inequalities. completely equal 
access to government information carnot be achieved as a practical 
matter. However, procedures and practi( es implementing the Act should 
seek to limit such disadvantages as far as possible. 

Evasive and Obslruct;ve Pracli(e! -Formal Requirements for 
Requests. ,In response to questior:n lires or in interviews a fe~ 
iisappointed requesters have voiced tl:e suspicion or conviction that 
agency officials have hidden records. giving misleading information or 
engaged in similar practices. To date our investigation has not revealed 
widespread complaints about these kir ds of practices apart from the 
experience of the Nader "study groups •• some of which claim to have 
:ncountered the deliberate secretion (If records, false information and 
other deceptive practices.  However, :,('me agency regulations tend to 
inhibit requests because of excessive and unnecessary requirements as to . 
,he form of the request.  Some agency r':gulations and practices appear to 
require as unnecessarily high degree or pecificity that goes beyond the 
c;tatutory requirement that the record) requested be "identifiable:' 

"Nader, SUpTO note 16. at 11·12. 
l'As a report of the House Committee on Governnent Operations observes. "The public. 

u 	well as the Government. has an obligation to know the law," f'r~'edom of Information Act 
8, 90th Congo 2d Scss. (Comm. Print 1968), The Output Systems Corporation is helping 

, private citizens and cor.porations to meet that oflligation in a two-volume publication 
entitled "legally Available U.S. Government Information as a Result of the Public 
Information Act," The price of the publication. which is primarily aimed at persons 
interested in procurement information. is Sli4.00, Althoug~ for the most part the material is 
reprodulXd verbatim rrom soura:s available to the public. notably the Code of Federal 
Regulations and the Federal Register. it would require considerable time and research ability 
for an individual to collect all this information by himself. 

• 	 "Nadcr.supTo note 16. at 1()"13. 

-scc text injTo at notes 35-)7. 
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Insistence on such specificity can effectively defeat many valid requests for 
information where the requester docs not know just what records are in 
existence but docs know precisely the kind of information he is seeking. In 
this connection. the treatment of broad categorical requests has given rise 
to somewhat inconsistent regulations among the ageijcies. to special 
problems with regard to handling exempt information and records. and to 
judicial decisions in conflict with agency practices and regulations 
concerning whether broad categorical requests come within the Act's 
"id !ntifiable" records requirement 21 

aelay. Interviews at two agencies revealed that action on some requests
had been pending for months while the legal basis and policy reasons for
po: sibly withholding the records were being ;tudied. The primary reason
for the delay appeared to be difficulty in gett ing the necessary officials to
tur n away from other matters and review th' request. I n one case a final
dec ision had not yet been made on a request submitted more than a year
pri:>r to our visit. Concern that hasty actior would release controversial
m~ terial that "might be exempt" caused the delay. The Consumers
Urion of the United States waited for ten months to obtain a final 

 
 
 
 
 
 
 
 

delermination on a request made under t~~ Act.% At another agency 
rather extensive delay has arisen at the appeal stage. It was attriQuted to a 
change-over in high level offic.;rs, a develLlpment that creates general 
diflculties rather than special freedom of infPrmation problems. 

'':ommingling oj Exempt and .Von-Exemp InJormation. To the extent 
the t exempt and non-exempt information anc records are indiscri minately 
and unnecessarily commingled, this can have the effect of sealing off non­
exe mpt information that the agencies are una hie or unwilling to segregate 
from exempt material in respome to a request. The Nader study groups 
ha Ie charged the agencies in specific instances with deliberately 
combining non-exempt and exempt matters in the same record, or non­
exe mpt and exempt records in the same file, s" that the entire record or file 

.

could be withheld.23 Three other charges of suspected commingling of 
exempt with non-exempt material to ensure the secr~cy of the latter were 
made by disappointed requesters in interviews. The prevalence of 
unnecessary commingling will naturally be dl~ficult to determine and even 
requesters who suffer as a result of it maybe unaware of its presence in 
their particular cases. All the agencies interviewed acknowledged that 

IISec tellt infra at notes 67-68. 
DPrices of Hearing Aids. Hearing Before the Subcommiflee on Antitrust and Monopoly 

ofth~ S~nat~ Commillee on the Judiciary Pur.wantto S. Ro. 251( 87th Cong .. 2d Sess. 257­
58 (1968) (paras. 10-1 Kof plaintiff's complaint in Consumt7's Union Y. Veterans Adminis­
tration,301 F. Supp. 796 (S.D.N.Y. 1969). 

-Nader, supra, note 16 at 9-10. 
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there would be substantial but innocent commingling of exempt and non· 
exempt information following normal filing procedures. Whether 
deliberate or accidental. commingling presents a potentially serious 
barrier to implementing the Freedom of Information Act that calls for 
procedures to keep its restrictive effects on the now of inform!ltion at a 
minimum. 

Resistance to Act by Lower Level Staff There is a problem of unknown 
dimensions concerning how lower level personnel are responding to 
requests for records. particularly in the case of large departments. One 
year after the Act went into effect the H.>use Committee on Government 
Operations found "numerous instances" of lower level officials refusing 
to release information that could not b" withheld under the Act. 24 One 
officer revealed in a recent interview tha t contrary to agency policy and 

. regulations the stafr in charge of pr.>cl. remen1 matters were somewhat 
uncooperative in producing non-exl:m)1 records relating to existing 
contracts where they believed that tr.e I equester did not have a proper 
interest in the information. Most of the agency officials interviewed 
suggested that there were probably no serious problems at the operating 
level at the present time but based this c(.nclusion on the relative absenae 
I)f appeals or complaints brought to th4 ir attention. This conclusion is 
hardly warranted. In response to the most recent questionnaire on 
(reedom .of information circulated ',y the Senate Subcommittee on 
Administrative Practice and Procedure, one large department reported 
finding that records had been denied t y various offices holding them 
without any knowledge by the office designated in departmental 
regulations to handle the requests. There may be considerable departures 
of this kind from published agency regu ations and policies that do not 
.;ome to the knowledge of the agency's <)f icers principally concerned with 
implementing the Freedom of InformatlO 1 Act. We have come across two 
instances where lower level officials denier access to records of a kind that 
had been recently declared non-exerr: pi in a court decision. In one 
instance the initial denial was reversed within the agency, and in the other, 
reversal appeared to be imminent at tht time the matter was studied. 
~Iay. evasiveness and a generally unco0tlCrative attitude on the part of 
operating staff arc less likely to come to the attention of high level officials 
than outright denials' for which an avenue of intra-agency appeal exists. 

-House Committee on Go~rnment Operations, Freedom or Inrormation Act 8, 90th 
Cong., 2d Sess. (Comm. Print 1968) • 

. lIThe cases involved different departments. but both involved the withholding or land 
appraisals or property sold or purchased by the federal government. The non-exempt status 
or these appraisals was established in Benson v. Gent'tQI S~r\ljus AdministrQlion. 415 F. 2d 

• 878 (9th Cir. 1969). 
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Uniform Fees. The fees charged by agencies for locating and copying 
records are obviously relevant to the attainment of an open information 
policy. Unreasonably high fees can operate as obstacles that tend to 
accentuate sharply the advantage enjoyed by those with an abundance of 
economic resources. Variation in fees from agency to agency is also 
disturbing since it may reflect differing valuations of the public interest in 
making government records freely available, a development not in keeping 
with the policy of the Act. ­

Despite these instances of difficulties, 0 Ie former government official 
WilO was interviewed gave hi,; opinion thai the Freedom of Informati-Jn 
Act operates tolerably well since sustainec efforts to obtain non-exempt 
records will usually be rewa:ded. Others lave voiced somewhat similar 
y ews.  However, the abs'!nce of persi>tence. may reflect a lack of 
st,phistication and money, IIOt a want of interest. If one examines the 
CHurt cases in which parties .,ave succeeded under the Act, one notes t •.at 
tie successful plaintiffs have usually been )rganizations with substantial 
rc sources or parties with a significant fir ancial interest in the records 
involved. The ideal goal 0;- a free and O;:len information policy wh ch. 
urderlies the Act requires al; information requests to be treated equaJ:y. 
Toe judicial remedy written into the Act will not assure this goal a~ a 
practical matter. Agency poicies. regulations and practices will be m,lre 
if Iportant in realizing it. Tt.e guidelines J=roposed are derived from uis 
blSic policy goal with an e)"e to the practicalities of agency operatio'1s. 
Although they are tailored to meet certain problems that have ari:.en 
PI.der the Act, they are primarily put fo[\'ard as an attempt to deve op 
reasonable and practical pwcedures for a,;encies to adopt to implem,:nt 
the Freedom of Information -\ct. 

I. Informing the Pul lie ofthe A va./ability of Informalion 

Achievement of the ideal behind the I:reedom of 'Information Act 
presumes a degree of sophistication on the part of the interested citi; en 
that is exceedingly difficult, perhaps imp( ssible, to attain. In order to 
af~ord ready and open access to information held by the gpvernment, the 
Act permits anyone to go beyond whaf government agencies and 
departments decide to 'publish and to examine records in government tiles. 

·Ct Archibald. supra nOle 8. 
IfGenc:ral Servicc:s Administration v. Benson. 415 F.2d 818 (9th Cir. 1968) (records 

containing information relevant 10 a tal claim). American Mail line. ltd. v. Gulick. 411 
F.2d 696 (D.C. Cir. 1969) (mc:morandum containing reasoning or Maritime Subsidy Board 
in claiming that plaintifr had to reimburse Government ror S3.000.000.00 elcess 'subsidy 
payments): Consumers Union v. Veterans Administralion. 301 F. Supp. 796 (S.D.N. Y. 
1969); Tobacco Insl. v. FTC. Civ. Act. No. 3035-67, U.S.D.C. Dist.Col.. April II, 1968; 
Shell Oil v. Udall, Civ. Act. No. 6?-C.32I. U.S.D.C. Dist. Col., Sept. 18.1967. 

http:S3.000.000.00
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To do this the requester must first know what kind of unpublished 
information is legally available to him, the kinds of records in which he is 
apt to find that information, and the agency or department having 
custody of the rel!!vant records. Only an unusually sophisticated and 
enterprising car purchaser would be able to ferret out most of the helpful 
information available from the government. published as well as 
unpublished, relating to the safety. performance and economy features of 
the various makes in which he is interested. To inform the public· 
effectively requires positive programs that bring to their attention the 
general availability of certain kind:- (,f information. More centralized. 
elaborate and expensive procedt.ns for analyzing and indexing 
government information and for then publicizing effectively what is 
available would have to be establi:;t ed. For instance, in the area of 
consumer information some agencl or department might act as a 
clearinghouse collecting and disseminning all information co.J1ected by 
the federal government relating to comumer products. In October. 1970. 
President Nixon issued Executive Od!r No. 11566 which establishes a 
Consumer Product Information Cocrdinating Center in the General 
Services Administration. As its nam! suggests, the Center is to act as a 
clearinghouse of consumer product in 'ormation gained by government 
agencies in their various testing programs. 

The development of such positive programs is beyond the present 
·requirements of the Freedom of Inform Ition Act, and the issues raised by 
them are beyond the scope of this audy. However, there are two 
affirmative steps that can be taken in il'1plemenling the Act and they are 
embodied in the guidelines (I): I) the pu':>lic listing of officers in charge of 
records; and 2) adoption by the agenci~; of an express policy of assisting 
all citizens in translating their requests for information into requests for. 
identifiable records. 

A. Listing ofOfficers in Charge ofRec(w/s 

.Ideally. the public should be given maximum information about the 
records that can be found in the various agencies. This could be achieved 
by having the agencies each compile an-:J publish a dirl;ctory of records. 
The listings of necessity could not cover every kind of internal document 
or body, of correspondence that would be open to examination under the 
Act. Agencies with a more easily manageable set of files could provide a 
rather extensive listing of important records in their custody. The CA 8 
compiled such a listing in a systematic manner by requesting its various 
offices to inventory the records held by them. From these inventories it 

• -3S Fed. RCI. 16675, October 28, 1970. 
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compiled a master list of records with accompanying information as to 
their location within the agency. This list was then published as an index 
to the regulations adopted for implementation of the Freedom of 
Information Act. I n its regulations the FCC also sets forth specific kinds 
of records available to the public and the off'ices where they may be 
located. 30 

It is difficult to assess the value of such a list. It probably is of limited 
value to the average citizen but could be of considerable help to an 
all orney or a person who is not too familiar with an agency's operations 
an::t regulations but who is concerned with a particular problem. It is 
possible that it may even be of significant Lssistance to the specialist ir: 
so ne cases since an orderly gllide to an agency's records may reveal the 
existence and location of illformation I ever before brought to his 
atl ention. Along these lines, it may prove to be of value as a helpful 
in! ernal guide to agency staff. 

<\. basic question is whether the estimated value of such a directory o~ 
inlormation justifies the burden of compi ing it. A regulatory agenc:' 
ov,~rseeing a circumscribed arta, such as the CAB or FCC, can probabl:' 
co: npile an inventory of important records more readily than executivl' 
departments with broad and varied concerns. such as the Departments 0 . 

AFiculture. Interior. or of Health. Educ~tion and Welfare. Officill; 
intt:rviewed in these large departments questi 1ned the advisability of such 
a directory. Because it is doubtful that the va ue of such a directory woul( 
ou weigh its cost to the agency m all cases. no recommendation is made 011 

thi ~ point in the guidelines. However, if al. agency finds that there i; 
COl siderable public interest in certain types (f records. it should conside: 
the desirability of compiling a directory selectively listing those records 
Thl; Department of Transportation. despite its varied responsibilities aoc 
ext !nsive files, has compiled a partial lisdl g of the records within it i 

sut units as an appendix to •he regulation; adopted pursuant to thl 
31 . F)eedom of I nformation Act. 

1 he proposed guidelines require each agency to compile a brier 
directory containing the names or titles of officers in charge of records at 
the various offices of the agency and thcif respective addresses. This 
should place a relatively smail burden on the agencies and achieve the 
minimum in informing the public where they can get additional 
information concerning records available to them. 

1114 C.F.R.• part 200 at 430 (1970). 

11147 C.F.R. § O.4SS (19.70). 

1'49 C.F.R., part 7 at 27 (1970). 
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B. Agency Assislance 

The second step calling for informal agency assistance to the public is 
essentially hortatory. It involves motivating agency staffs to offer positive 

, assistance in reducing a request for information to one for identifiable 
documents. Frequently, this can be done with little effort. because orthe 
staffs familiarity with the agency's files. Jn such a case, a passive, 
uncooperative attitude could frustrate efforts to obtain information even 
though the relevant records could easily be idcntiricd and readily obtained . 
. There is little that can be .done in th.! way of concrete procedures to 

inculcate cooperative attitudes. It woul j be helpful. however, to convey 
clearly and forcefully to lower-level pelsonnel the agency's commitment 
to positive policies for the handling 0: information requests. Agencies 
could issue directives to their staff requiring them to assist in the 
formulation of information requests. These directives could be issued 
internally through staff memoranda ami manuals or could be incoporated 

n into formal published regulations, IS some agencies have done.
Incorporation into published regulaticm is preferable since it tends to lead 
the public to expect and solicit assistaliCl· when necessary. 

II. Requests/or Idem.fiable Records 

A. 'Requirements as 10 Form 0/Request's 

The F.reedom of Information Act only compels the honoring of requests 
for "identifiable'~ records. This f( quirement was added at the 
recommendation of the Senate JudL::iary Committee to avoid an 
intolerable burden on the agcncies. 33 Its purpose is to enable government 
agendes to locate the records requesteci without unduly burdening agency 
operations. It is clear that "this requirement ... is not to be used as a 
method of withholding records."

Some agency regulations can be rea i to call for unnecessarily high 
standards of identification inconsiste'lt with the policy and legislative 
history of the Act. One agency require. the requester to supply the date, 
addressee and "title or subject maller" cf the record sought or to give an 
explanation for the failure to specil) each of these matters. The 
regulations of some other agencies, althol,gh not as rigid, could be read to 
require with some inflexibility that the requester supply specific details 
such as date, author, addressee and topic. 31 Other agencies require 

IIIE.,., Office of Economic Opportunity, 45 C.F.R. § 1005.7 (a) (1970): General Services 
Administration. 41 C.F.R. § 105-60.401 (1970). 


-So Rep. at 2, 8. 

"Id. a18 • 


. -Renegotiation Board. 32 C.F.R. § 14S0.6(b) (1970). 
-Department or Health. Education. and Welfare. 45 C. F:R. § 5..51 (c).(t970); .Dcpurhnent 

http:topic.31
http:agcncies.33
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requests for documents to be submitted on prescribed forms that call for 
such specific details.

Those agencies that were interviewed do not insist on all these specific 
details. regardless of how their regulations read, where the information 
given by the requester is sufficient to identify and permit reasonably 
prompt location of the records. This may well be the general practice, or 
at least should be. in light of the statutory intent behind the requirement of 
identifiability. Even though agency practices may be reasonably flexible 
in this regard. apparently inflexible regulations or forms may mislead and 
dis,;ourage potential requesters :lnd should bt. modified. This observation 
is tpplicable to what appears to be only a mi lOrity of the agencies. Many 
regulations are not misleading on this poinl; they provide that requests 
netd only be specific enough to permit the finding of the records with 
rea.onable effort.:I A regulation could prop rly go further than this and 
point 'out that certain specific information r :garding dates. addresses or 
dO('ument number would be mOit helpful and should be given if available. 
as' ong as it were made clear that such infotnlation would not be essential 
whl~re the record was otherwise adequately d:scribed. The regulations of 
the Internal Revenue Service and the Departrr ent of Transportation are of 
thi! latter type

I.part from the above objection. the requir:ment of a form tends to be 
contrary to the spirit of the Act. It appears to he a kind of red tape tending 
to inhibit requests even though it may not I.ave been designed for that 
purpose. This interpretation of the form 1equirement as a deliberate 
nuhance is reinforced when the form mt st be accompanied by an 
application fee that is non-refundable even if 1he agency does not produce 
the requested record. When requests are made by mail. the necessity of 
obtdning and filling out the form can create Substantial delay." 

A Ithough prescribed forms dl) serve some l s.cful functions. the reasons 
fave ring them do not outweigh their disadv. ntages. The use of a well­
designed form may assist an applicant to sharpen up his request. This 

or Housing and Urban Development. 24 C.F.R. § IS·I3(a) (1970); Civil Aeronautics 
Board, 14 C.F.R. JI0.6(b) (1970). 

17£.,.• Department of Commerce. IS C.F.R. § 4.6(c) (1970). 
"£.,.. Department of Defense.. J2 C.F.R. § 286.7(c)(I) (1970); Department of 

Agriculture•.)2 fed. Reg. 10118. July 8. 1967; Farm Credit Administration. 12 C.F.R. 
• § 604.1 (\970); Federal Iiorne Loan Bank Board. 12 C.F.R. SOS.4(d) (\970). 

"26 C.F.R. § 601.702(c)(4) {lnO) (Internal Revenue Service); 49 C.F.R. § 7.4J(d) 
(1970) (Department of Transportation). 

-Department of Commero:. IS C.I'.R. ~ 4.6{c)(d) (1970) (52.00); Department of Justice. 
28 C.F.R. §§ 16.J{a). 16.4(a)( 1970)(53.00). 

·'The author waited over two weeks just to reOt!ive a copy of a form requested from one of 
tbe deparlnlents. 

http:1970)(53.00
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benefit may be obtained by making such a form available at the option of 
an applicant. Where a vague request requiring more precise details is 
received, the agency could send an optional rorm back to the requester to 
assist him. Some of the forms are also designed to direct and record 
agency action on the request. This advantage could easily be retained by 
designing a form for internal use only which could be attached to any 
written request upon receipt. 

The proposed guidelines permit an a,.ency to insist that requests be in 
writing, as the regulations of some l gencies now provide. Several 
agencies are currently very liberal as to the medium used in making 
requests, to the point of accepting therr over the telephone. There is no 
reason to discourage this practice and (reate unnecessary paperwork for 
an agency that is willing and able to ma~ e the records available. However, 
where a telephone request is deni!d, the requester should be orally 
informed of the opportunity of making a written request which can then 
provide the basis ror an appeal. 

One agency, the FTC. requires the tequester to 'state in writing and 
under oath the nature of his interest in all but "public records" and the 
purposes for which they will be used U fhis requirement contradicts the 
clear congressional purpose in dropping the prior limitation in the Public 
Information Act that information in go"ernment files be made available 
to "persons properly and directly Co1'\~( rned. One justification offered 
by the FTC for retaining this requirerr·en: is that practically all its records 
are "confidential" ones that fall into I:at· ·gories exempt rrom production, 
as in the case of investigatory files add the internal memorandums 
exemptions. However, the Commission's own regulations indicate that 
this explanation is not completely ~at sractory. After listing records 
exempt under the Freedom of Informati( n Act as "confidential" records 
to be made available only on a prop ..:r ~ howing, it adds to this list "all 
records of whatever nature not clearl; identifiable as public records."
"Public records" are those required hy § 552(a)(2) to be indexed and 
made reaily available for public inspection and copying, notably agency 
opinions, policy statements and administrative staff manuals. and also all 
other records that the Commission decides to list and index as public ones, 
such as published reports on economic surveys. In effect the Commission 

aDepartment of Labor. 29 C.F.R. § 70.4(a) (1970); Department of Transportation. 49 
C.F.R. § 7.43(a) (1970). 

ClE.,•• Civil Aeronautics Board. 14 C.F.R. § 310.6(a) (1970); Securities and Exchange 
Commission. 17 C.F.R. § 200.80{d) (1970). 

"16 C.F.R. § 4. II (b)(1970). 
-rhis explanation was given to the author in the course of an interview. 
-16 C.F.R. § 4.10{c) (1970). 
-16C,F.R. ~ 4.9(c)(8) (1970) .. 
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classifies non-exempt documents. such as unpubli'shed reports, as 
confidential simply by not listing them as "public records", Although the 
Commission is considering removing the requirement that requests be 
made under oath. it should also drop the requirement of a written 
statement of interest and intended use. 

B. Treatment ofCaU!gorical Requests 

Broad categorical requests for documents have created some problems 
in the past and are a potential source of continuing difliculty. Some 
ag!ncy regulations refuse to honor any "blanket" or "general" 
re(uests.' These regulations appear to reject all categorical requests, and 
in doing so they take a highly questionable position. They assume that a 
gelleral request is not one for "identifiable" records under the Act. Some 
support for this view is found in the Attorrey General's MemoranduD. 
wt ich interprets the Ac.t as requiring th~ requester to describe "the 
pa ·ticular materials" he waD'S and which C)ncludes that "Congress d:d 
no. intend to authorize "fishing expeditio 1S.' "" The most vocifero JS 
cri .ics of current agency practices under tt e Act would probably taO ~e 
shup exception to the Merrorandum on t lis point. The Nader study 
gf( ups, for example. have atte mpted to use th ! Act for exactly the purpo,e 
of .inding out what is going olin the various government agencies; in tt is 
sense their investigations are "fishing expedit'ons." 

"he term "fishing expeditions." however, l:as certain connotations thlt 
may not be fully appropriate where government records are concernd. 
Th! term has been used to ~ondemn br03L investigations into private 
recJrds not based on a showing of "probab..! cause" as required by t1e 
FOllTth Amendment.$OThe Fn:edom of Information Act clearly intends .0 
ren!ove any burden of showing probable cause or a special interest in, 'lr 
ned for information in government files. In lO doing the Act proceeds (·n 
the premise that records in government fi'es do not come within the 
interest of privacy that is at the heart of the Fourth Amendment. This 
premise seems reasonable in the case of a great many. perhaps most, 
records in government file!.. It is true, or course, that confidenti:11 

-E.g.• Civil Aeronautics Board. 14 C.F.R. § 310.6(b) {I970) (Blanket or general requests 
netd nOI be honored and may be returned to requester); National Aeronautics and Space 
Administration. 14 C.F.R. § 1206.602(a) (1970); Department of the Navy. 32 C.f.R. 
§ 701.1 (g)(3)(i)(a) (1970). 

-All., Gen. Mt'mo. at 292. 
"FTC v, American Tobacco Co.• 264 U.S. 298. 305-06 (1924). The earlier proscription 

against "fishing expeditions" into private files was later relaxed by the Supreme Court in the 
case of administrative agencies conducting investigations within the scope of their regulatory 
powers, United States v. Morton Salt Co .. 338 U.S. 632 (1950); CAB v. Hermann. 353 U.S. 
322 (1957). 
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information relating to private individuals may be found in government 
records. This information should not be made freely available to the 
pUblic. The Act recognizes the need to preserve the confidentiality of such 
government records by exempting from disclosure certain kinds of 
informatiori. including that found in "pcrsonnel and medical liIes and 
similar files the disclosure of which would constitute a clearly 
unwarranted invasion of personal privacy."  Preservation of pcrsonai 
privacy can be accomplished by the inteIligent and sensitive application of 
these exemptions. If expcrience indic: .tes that they are not sufficiently 
broad enough to preserve perscnal privacy. the Act can and should be 
amended. However. where a citIzen seeks access to government records 
that do not contain private information. there is no reason to guard 
against the kind of "fishing t~xpe(iition" repugnam to the values 
underlying the Fourth Amendmer!t. 

It is significant to note th~~t th.; Act does not use "specific'" 
"particular" or any other word requiri.1g that the records sought must be 
actually identified by the requestor. The records need only be 

. "identifiable." Le.• capable of beir g identified on the basis of the 
information presented by the requ:st.!r As long as the, records sought.can 
be identified from the language in the request. this literal requirement of 
the Act is met. The Senate report also supports th~ acceptability of broad 
categorical requests by stating that the Act contemplates as an 
appropriate guideline the identifjcatio 1 standards used for discovery in 
judicial proccedings.$  Rule 34 of the Federal Rules of Civil Procedure 
governs the examination and copying of documents in a judicial 
proceeding. At the time the Act was p lssed Rule 34 simply required the 
moving party to "designate" the documents requested. There was a split 
of judicial opinion on the question of t ow specific the designation had to 

.' be. Some cases adopted a narrow "jew and required each document to be 
specifically identifi~d so that the pa;'ty s!rved could go to his liIes. pick out 
the particular document and say. "hal: it is.''S The broader view would 
have permitted a party to designate documents by category as long as the 
category was described with reason!ble particularity,5

The broad view is the better view. It is the one adopted by the Federal 

liS" nole 4 supra. 
128. Rep. at 2 . 

• I1United States v. National Stc:c:I, 26 F.R.D. 607 (S.D. Tex. 1960); Lundberg v. Welles. II 
F.R.D. 136 (S.D.N.Y. 1951); Stewart-Warner Corp. v. Staley. 4 F.R,D. 333 (W.D. Pa. 
1945); United States v. American Optical Co., 2 F.R.D. 534 (S.D.N.Y. 1942). 
'NScuderi v. Boston Ins. Co .• 34 F.R.[). 463 (D. Del. 1964); Connecticut Mut. Life Ins. 

Co. v. Shields, 17 F.R.D. 273 (S.D.N. Y. [955); State Theatre Co. v. Tri-States Theatre 
Corp., II F.R.D. 381 (D. Neb. 1951); United States v. U.S. Alkali Export Ass'n .• 7 F.R.D. 
2S6(S.D.N.Y.I946). 
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Court of Appeals for the District of Columbia in one of the very few 
·.appellate court decisions interpreting this aspect of Rule 34 prior to its 

recent amendment. The broad view was also adopted by the 
commentators It is grounded on pragmatic considerations and 
recognizes that a person seeking information known to exist may not have 
surriciently exact and definite knowledge to identify the specific 
documents in which it can be found. Under this view the description need 
only be "sufficient to apprise a man of ordinary intelligence what 
docllments are required. and ... the court ... to ascertain whether the 
reqJcst has been complied with."$  The rewly amended Rule 34 has 
cia 'ified matters. It expressly permits documents to be designated "by 
calegory." Designated categories must be describ~d with "rcasonaHe 
pal ticularity." The proposed guidelines p ..2-b) adopt essentially the 
salle standard in requiring the categories to he "reasonably specific:' 

I:xamination of the reasons why som: courts insisted on great 
pal ticularity in designating ~ocuments unde r old Rule 34 reinforces t>te 
cOl.cJusions that the broad view is the appropriate one in the case of 
gO"ernment documents. Three reasons em!rge from the cases for t le 
pal ticuJarity requirement: I) to guide both tl e party served with the ord !r 
and the issuing court supep ising complian.;e with it;  2)..to prohibit a 
swc'eping and indiscriminate search of a patty'sprivate papers-i.e .• to 
prc.hibit "fishing expeditions" and their unjustifiable intrusion in~o 
prj vacy;  3) to protect the party served from an unreasonable and 
oPl'ressive burden!

......he first reason. that of St:curing complia nce with a court order. dOls 
not apply as strongly in the case of a req Jest for government recor-:is 
bec.ause the initial response by the official ill charge ofthe records is not 
sulject to a court order.& As long as the offit:ial can reasonably be able to 

IIIRoebling v. Anderson. 257 F.2d 615 (D.C. Cir. 1951\ 

N;':A Barron .. Holtzoff (Wright ed.) § 796; Wright.. Procedure in District Courts § 87 


(2d ed. 1970). 
I7Wright. supra note 56 at § 87. 
""Jnited States v. American Optical Co. 2 F.R.D. 53f (1942). 
IIIStewart-Warner Corp. v. Staley. 4 F.R.D. 333 (w.n. Pa. 1945); Archer v. Cornil1aud. 

4'·F.Supp.43~(W.D.Ky.1941). ' 
-De Meulenaere v. Rockwell Mfg. Co.• 13 F.R.D. 114 (S.D.N.Y. 1952); Wagner Mfg. 

Co. v. Cutler-Hammer Co.• 10 F.R.D. 480 (S.D. Oh. 1950). (These cases involved subpoenas 
pursuant to Rule 45, which requires that documents be "designated" as does Rule 34; the 

. standards applied in the case of both rules tend to be intc:n::hangeable.) 
"Berore a requester seeks a court order there would usually be an opportunity· ror the 

aaeney to suggest a refinement of the request. limiting it t.I certain files. etc.., in order to cure 
any serious problem of uncertainty. Where the agell:)' can demonstrate the perils of 
un«rtainty. a court of equity could refuse to enfora the request unless the requester 
stipulated to limitations that would remove unfair risksGf 100d faith nOlM:ompliance. BUI 
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decide whether a specific record comes within the request and can be 
reasonably certain that the exainination of certain riles will bring most if 
not all tlierequesled records to .Iight. the request is not too vague to be 
honored. The official can indicate the extent of his search to the requester 
and the latter can restate his request to include other files if he sq desires. 

The second re~son. the protection of privacy, is not at all applicable 
where ~he records requested have little or no chance of including 
confidential information about private individuals. With regard to 
protecting privacy. it is interestine to note that old Rule 34 cases 
condemning "fishing expeditions" usually attacked broad requests not 
only for the lack of precise designatbn but also for the failure of the 
moving party to establish "good cause" for examining the records
Congress deliberately struck the par lllel "direct and proper interest" 
requirement from the Public Informljon section of the Administrative 
Procedure Act. It is also interesting I 0 note that amended Rule 34 has 
dropped the good cause requirement. 

Of particular relevance in appl:'ing judicial standards for the 
description of records to the Freedom "f Information Act is the ability of 
a litigating party to learn of both the (:<istence of private papers and their 
precise identification by depositions uIIjer Rule 26. Some cases taking the 
narrow view of old Rule 34 pointed 01lt that the moving party can learn 
the precise description of docurr.enl s relevant to his case by taking 
depositions. This, of course, is not tr Ie in the case of a party requesting. 
documents under the Freedom of InfOi mati on Act. This lack of discovery 
suggests that a party should be permitt:d by categorical request to ask for· 
non-exempt government document> that he cannot be sure are in 
existence. a step that takes us closer to 'fishing expeditions." 

The third reason for precise designat:on. the avoidance of unreasonable 
and oppressive burdens, applies in the case of government records. It is 
inconceivable that Congress intended tt require compliance with sweeping 
categorical requests that would so burc~n agency operations as to disrupt 
their primary service to the public. However, the Freedom of Information 
Act does not expressly aUlhorizercj~clion of requests because of the 
difficulties or costs that will be incurred by the agencies. The Act does 
expressly provide that the requester be charged for the services rendered to 
him.  Aside from this practical limitation. any Congressional policy 

see BtisJol.Myel'$ v. F.T.C., 284 F. Supp. 745, 747 (D. D.C. 1968), rev'd. 424 F.2d 9lS (D.C. 
C~~m . 

OSee rootnote 59 supra. 

"United Slates v. National Sta:I, 26 F.R.D. 607 (S.D. Tex. 1960); Stewart-Warner Corp. 


v. Staley, 4 F.R.D.ll3 (W.O. Pa. 1945) . 
. ItS U.S.C. § S52(a)(3) (1964 cd. Supp. IV.). 
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limiting burdensome requests will have to be read into the Act. Since the 
clearly dominant purpose of the Act is to give ready access to government 
held information, any implied limitation must rest on an equally clear 
overriding policy. For this reason, any agency that rejects a categorical 
request because compliance would be unduly burdensome should be ready 
to demonstrate that the request calls for an improper diversion of agency 
time and resources from its primary responsibilities. 

As a practical maller, even extremely broad categorical requests can 
often be met without an undesirable div( rsion of agency resources if the 
requester is willing to accept gradual ploduction of the records over a 
period of time. The proposed guidelines (B-Z-b) would have the agency 
:onfer with the maker of a bU:'densome re iuest. Through such conferenc{'s 
a compromise camng for refinemenl of the request or a relaxed 
production schedule could be worked Ollt to the mutual benefit of bOI h 
:he agency and the requester. 

The few cases under the Act dealing wi.h categorical requests hold that 
',hey must be honored if the agency can readily ascertain what records 
,:ome within their scope. The cases also Sl ggest that such requests cannot 
:>e rejected because of the burdens an( difficulties of c~lIection they 
inpose on the agency. Howev::r. a leading case can be read to suggest thn 
at some point a request can become so I:>urdensome that an agency can 
refuse to divert resources to handle it. 

Initially, the Federal Distri;t Court for the District of Columbia looked 
'vith disfavor on broad categ< rical requests. In MaLOnis v. Food and Dn.g 
,fdministration. Civ. Act. N{I. 479-68, ~4lrch 19. 1968, the court refuse-] 
t:> give the plaintiff relief where she h: d asked "for aU records ... 
pertaining to the review of claims of the eTectiveness of drugs for human 
use containing rutin. quercertin. hesperiein or billavonoid." The COUI t 
lound that the records sought were not suf:"ich:ntly identified. 

In Bristol-Myers v. F.T.C.. 284 F. ~upp. 745 (D.D.C.1969) Jud~e 
Ho1tzoff refused to enforce a general reque' ,t for records relating to certain 
analgesic medicines and to a proposed rule relatingto them. At one point 
h his opinion Judge Holtzoffs reasoning was reminiscent of that used by 
c.)urts requiring specific designation of documents pursuant to old Rule 
34; he referred to the possibility of a court llrder and the necessity to know 
wi~h certainty what specific documents were requested. However. his 
main concern was over the disruptive effects that compliance with the 
request might entail. He believed the request was apt to contain many 
records exempt from disclosure under the Act, and his opinion strongly 

-284 F. Supp. at 747. 
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implies that considerable time of high level officials would be consumed in 
screening out exempt records that should be kept confidential

On appeal the decision in BrislOl-Myers was reversed The test used by 
the Court to determine the propriety of the request was whether the sought 
for records could be ascertained and located from the description given. 
Subsequently, this test was applied in Wellford v. Hardin. 315 F. Supp. 
175 (D. Md. 1970) to require agency compliance with an allegedly 
burdensome request. The plaintiff had asked the Department of 
Agriculture to produce letters of warning sent by the Compliance and 
Evaluation Staff of the Consumer Marketing Service to non-federally 
inspected meat or poultry processors suspected by the staff of engaging in 
interstate commerce. The Department rejected this request on the ground 
that collection of the records would re( uire the search of many files and be 
extremely burdensome. The court int< rpreted this reason for reje~tion as 
an admission that the agency knew exa ;tly what was being sought and was 
complaining only about the effort tha ~ would have to be made to collect 
the documents. The court went on to so y:1

The fact that to find the .material would be a difficult or time­
consuming task is of no importa,'ce [in determining identifiability}: 
an agency may make such .::har3es for this work as permitted by 

.. statute. To deny a citizen that access to agency records which 
Congress has specifically grantei i, because it would be difficult to 
find the records, would subvert C )ngressional intent to say the least. 
Therefore. this court finds th.· defendant's assertion that this 
requested information is net an "identifiable record" within the 
meaning of the stature to be totally without merit. 

The Wellford opinion does not consider the possibility that some 
categorical requests might be so burde lsome that compliance with them 
would put an undesirable strain on dfic,ent administrative operations. No 
judicial decision has dealt squarely "lith this question. However. the 
decision of the Court of Appeals in the Bristol-Myers case could be 
construed as giving some recogniti.Jn to the possibility that some 
categorical requests would place so great a burden on agency operations 
that they could be rejected. 

In that case the court broke down the broad request into two parts. The 
request had sought "the extensive investigation ... accumulated 
experience and available studies and reports" referred to as the basis for 
the proposed FTC rule in the notice announcing it. In addition. th.e 

-14. al 746-47. 
"424 F.2d 935 (D.C. Cir. 1970). 
-315 F. Supp. al 177. 

98-389 0 - 74 21 
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plaintiff had asked for records pertaining to the effects of analgesics as 
well as records pertaining to the accuracy of the plaintifrs claims or 
benefits derived from its own products. The circuit court held that records 
containing the materials relied on by the Commission in promulgating the 
proposed rule and referred to generally in the notice of the proposed 
rulemaking proceeding were adequately identified. It did go on to indicate 
that the records relating to the effects of analgesics generally and the 
accuracy of the plaintiffs claims for its own products might not all be 
encompassed in the materials pertaining to the proposed rulemaking. If 
this \\ ere the case, the court said, "the clai m of failure to meet the 
identil ication requirement may be more plausi ble." [t directed the trial 
court to consider this part of the request ~eparately on remand to 
determine if it in fact did pose problems of adeq!late identification. 

In 1 reating the two parts of the request di ffe 'ently the court may very 
well have had in mind the practical difficulties in locating and collecting 
respor sive documents rather than interpretive lifficu hies in ascenaining 
which ones would come within the request. That part of the request calling 
for records relating to the effects of analgesics! enerally does not seem to 
pose any difficult problems of interpretation. I.ut the responsive records 
could }e spread throughout a large number ofiles, and the Commission 
may Lever have had occasion to collect the.n for its oWl} purposes. 
Becaw.e of the burden in assembling documents never before collected, 
this p~ rt of the request could in fact create far l;!reater difficulties than the 
part calling for the materials that the Commissbn had so recently studied 
and collectively referred to in promulgating the ilroposed rule. 

Age lCY practices also renec', an interpretati m of the Act that treats 
catego 'ical requests as ones for "identifiable" re ;ords where it is practical 
to loca te and collect the materia Is requested. SOlle agency regulations call 
for the honoring of a categorical request if it will not entail an 
unrea~onable burden  From information gained in interviews it also 
appeal s that even agencies with regulations natly rejecting all general 
requests usually grant categorical ones thl:lt do not cause undue 
interfer'!nce with agency operations. This approach, which is embodied in 
the guidelines, leaves much to the discretion of the agency. This would be 
true even under a rule providing that only clear and substantial 
interference with an agency's primary operations will warrant the 
rejection of a categorical request. In the case of a potentially most 
burdensotne request an agency can go out of its way to minimize costs and 

"Those regulations honoring requests couched in terms that permit location of records 
with no more than a reasonable amount of effort (see note 38 supra) in effect recognize 
categorical requests as ones for "identifiable records" as long as they can be located without 
imposing an undue burden on the agency. 
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difficulties while giving the. requester full access to the information he 
seeks. 

Whether it will do so depends on a number of factors. For instance, if 
an agency believes it can entrust the entire contents of numerous files to a 
particular requester, it will grant very liberal access to records. 
Accordingly, an agency is apt to grant a reuqest from a scholar to 
examine all the documents relating 10 a particular topic covering the ten­
year period from 1920 to 1930 if the records requested can be located in 
readily identifiable files. With relatively little effort the agency can 
produce the files from storage and presellt the requester with a mass of 
documents to examine. He. rather ttan agency personnel, will have to go 
through the files to find the specific doc:Jments that interest hifll most. 
There will be little diversion of staff 1ime and no disruption: of files 
currently in use. Nor would there be m Ich concern that the re'searcher 
might come across records of a confidel1! ial nature that are exempt from 
production under the Act. I nvestigoattlry files would have long been 
closed, internal memoranda wou"l net comprimise existing agency 
programs or personnel and there would be little risk of revealing trade 
secrets or currently confidential pcrsor al or commercial inform~tion 
obtained from private citizens. 

A request calling for many docum::nts that are located in curren~ files 
-;an pre'sent substantial difficulties in som! cases. First of all, the gr'neral 
request may relate to documents t 1at He scattered through a large 
number of actively used files. It may be difficult to determine which files 
nust be examined to find all documents. \/here the number of docu1ments 
)otentially subject to the request is great. i. may be unduly burdensome to 

expect agency staff to extract the documents responsive to the general 
lequest from these files. The alternative of turning over the files to the 
lequester for his perusal may be out of tJ·e question, particularly where 
1here is a probability that exempt and confidential material may be 
located in these files. 

In some cases an agency will be able to tell from the nature of even 
current files that their contents most li'-:ely will not include exempt 
information that should be kept confidenti;..1. I n such cases some agencies 
permit the requester to search the files himself in order to locate the 
specific documents that are of interest to him. However even in such a case 
the agency may take some precuation to insure that important records in 
the file are not removed or destroyed. For example, a clerk from the 

. agency may be stationed in the same room as the requester when a 
contract file is made available for examination. 

In some cases the agency may conclude that it must have a 
knowledgeable member of the staff screen the file to remove exempt 
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records from it before turning it over to the requester. Some agencies 
appear to take a rather strong stand on this point, insisting on prior 

.'examination of any file that might possibly contain exempt material. They 
point out thatsome material must be kept confidential by statute and that 
officials who disclose such material are subject to criminal sanctions.

The circuit court's decision in the Bristol-Myers case also dealt with the 
problem of screening out exempt records in complying with a broad 
categorical request. It rejected the trial court's approach of denying an 
en ire request because of the likelihood that it included some exempt 
inlormation. Instead it required the trial c')urt to pass on the exemp: 
stalus of each particular record sought to I:e withheld. Records coming 
wi hin the broad request not found to be e,l(empt were to be produced. 
Hue again arises the questioll of whether n some point an agency can 
rej !cl a broad categorical reC1uest because the screening out of exempt 
rcc ords would be unduly burdensome and d!~ ruptive. 

~t least one department ha; refused a bnad categorical request by a 
"Sl udy group" because of the l·urden of scree ning out confidential recordi 
ext mpt under the Act and has asked the reqtester to indicate with greater 
pa'ticularity the documents lilat he was Set king. Agency action of thh 
so t appears to have inspir!d the chargl. that exempt records aN 
commingled with non-exempt I)nes to insulate the entire file' from publi : 
scrutiny. The clear implication is that the agency has done hi.> 
deliberately. It is not so clear that the implic2 tion is justified in all cases 0' 

co nmingling. It is possible that a ratio lal filing system, designed 
pri narily for efficient internal use will lead !o a substantial comminglin~ 
of I:xempt and non-exempt records. 

It has been recommended th1t non-exempt material be kept in separak 
filt s from exempt material. The shortcorl"ings of this approach arc: 
dis:ussed within in connection with the guid!line on commingling (8-3). 
Th,' requirement that refusal of a categorical :equest must specify reason:; 
for denial, as included in the proposed guide-line (B-2-b), may provide a 
less burdensome and more effective way of dealing with impropel 
commingling than the policy of systematic segregation of exempt and 
non-exempt materials. As Professor Davis has recommended. one means 
of structuring discretion to insure its mort! responsible exercise is to 
require that written findings and opinions accompany agency decisions. 1 

Elaborate opinions and findings need not accompany refusals of 

18 U.S.C. § 1905 (\964 ed.) (criminal penalties for the improper revelation of 
trade secrets or confidential economic or other data by government officials); 49 U.S.C. 
, 322(d) (1964 ed.) (criminal penalties for improper disclosure by ICC agent of information 
obtained during an official examination of private papers). 

tlK. Davis, Discretionary Justia: 103-06 (1969). 

"E.,.. 

http:decisions.11
http:sanctions.10
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burdensome categorical requests in order to achieve the salutary benefits 
or such an approach. A summary explanation of the kind of search that 
would be required 10 meet the request and of the kinds of difficulties that 
could be encountered should be sufficient. The explanation might identify 
the kinds of files in which records responsive to the request would be found 
and the difficulty irwolved in collecting them from these diverse sources. 
Where an agency unjustifiably rejects a broad request on the ground it 
would include many exempt records. an ag :ncy might have a difficult time 
explanining why it would be too burdensome to screen out possibly 
f xempt records if the explanation included even a minimum of detail. The 
requirement of an explanation should a so reveal blatant examples of 
mproper commingling. In a clea~' case it might provide the basis for 

~udicial relief in an action brought tnder t: Ie Act. 
It should be recognized, however, that 110 procedures can guarantee an 

(xercise of discretion that will acc')rd atsolutely equal treatment in all 
I:ases. There will be situations invoh ing ot viously burdensome requests in 
'/hich agencies will feel it is in the public i lterest to make an extra effort. 
"his means that in practice decisions may _urn upon the different interests 
ilat requesters have in the records. It wOlld be very difficult to capture 
these distinctions in any formula. None of the agencies interviewed 
helieved that discrimination should be IT ade between requesters where 
r on·exempt records were involved. The y referred to the difficulty of 
11aki~g distinctions that could withstand justification in light of a free and 
(pen information policy. But it is hald to ,lelieve that the importance and 
s-:riousness of a request will not carry \/eight in deciding how far an 
agency wi1! go out of its way to accomm ::>date it. The distin:::tions now 
b.!ing made by agencies, although somo;what imponderable, may be 
justified in many cases. An agency w::>uld be well within its discretion to 
r'!ject a burdensome categorical r!que,t because of the requester's 
apparently minimal and casual interest in t le matter. A clear case in point 
would be a sweeping request made by a high school student in connection 
with a civics term paper. One fear ex )ress:d by agency officials was the 
p')ssibility in such a case that a requester IT:ight never bother to make use 
or the records collected for him. 

One technique commonly used to discourage frivolous categorical 
requests is to have the requester bear the full costs of searching for the 
records and requiring prepayment of the estimated charge. The fee might 
even include an amount for the staff time involved in screening out exempt 
records where a great deal of professional time would be used for this 
purpose. 
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1/1. PQrtiQI Disclosure of Exempt Records and Files 

The Freedom of Information Act can be read to permit an agency to 
withhold a record because some small part of it contains e'xempt 
information.7 Although the Act expressly permits an agency to delete 
identifying details in publishing and making available opinions, 

. statements of policy, interpretations. or staff manua)sand instructions.
no similar provision exists with regard to production of records. However, 
the language providing for exemption from fjisclosure does not speak of 
records but refers to. "matters•."  The word natters suggests that only the 
exe npt information can be withheld rather than the entire record itself. 
But the specific exemption relat ing to in' er-agency records refers to 
nm:morandums or letters." In d:scussing nost of the exemptions. both 
the Senate and House reports and the A ttomey General's Memorandum 
refcr to "records" and '"matters" interchanieably. In addition~ the sixth 
and seventh. exemptions relating to persolmel and investigatory files 
resl cctively can be read to exclude from th( Act both exempt and non· 
exempt records within the files. The Attoney General's Memorandum 
app:ars to adopt this interpretatio,.

Ithough the withholding of a twenty p.lge record that has exempt ft 
infcrmation on only ol1e or two plges may lIe within the literal scope of 
the Act, it is clearly contrary to the free a,d open information policy 
behind it. In recent decisions the F,!deral Cou·t of Appeals forthe District 
of Columbia has looked to this policy in remanding two cases with 
dire;:tions to the trial court to 0 'der produ :tion of records containing 
trad: secrets or confidential commercial or fir ancial matters if the exempt 
info 'mation could be effectively deleted.7 Rei fing on one of these cases, a 
low( r court has ordered an agency to produce. records containing exempt 
mat :rial. 7' The court held that the Act autho} izes only the deletion of the 
excnpt material. not the withholding of the er tire records. 

Tile proposed guidelines foHow the line taken by these cases. requiring 
all agencies to produce records containing exempt information after 
appropriate deletions have been mede. (B-3) Adoption of the guidelines by 
regulation would strengthen the case for granting judicial relief ordering 

hDavis. supra notc 5. at 799: 

as U.S.C. § 552(a)(2)'(l964 cd. Supp. IV). 

'~U.S.C. § 552(b) 0964 ed. Supp. IV). . 


."5 U.S.C. § SS2(b)(5) (1964 ed. Supp. IV). 
1IS~t Davis. supra note 5. at 798. 
hAtt', Gen. Memo. at 305-06. &-e also discussion at note 81. infra. 
1IBristol·Mycrs v. F.T.C .. 424 f.2d 935. 938·939 (D.C. Cir. 1970); Grumman Aircraft 

Engineering Corp. v. Renegotiation ed.425 f.2d 578. 582 (D.C. Cir. 1970). 

"Wellford v. Hardin, 315 F. Supp. 768 (D.C. Cir. 1970). 
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production of records whenever deletion of the exempt material is feasible. 
The courts would most likely regard such a regulation as bindingon the 
agency.8

Adoption of the guidelines would also help with the comm.ingling 
problem since they require an agency, in response to a request, tb pick out 
and produce non-exempt records in a file. Here again, adoption of the 
guideline would lend to ensure judicial enforcement of such a policy. 
However. a requester can probably get a'l order requiring production of 
non-exempt records within a file even witllOut the guidelines.

The proposed guidelines do nOI go as fir as other proposals that would 
require non-exempt material to be kepI in separate files from exempt 
material. The logical extension of ·.hese m ::>re ambitious proposals appears 
to be that all subject files should b·: broken down physically into two parts 
with one folder containing records op:n to the public and the other 

MGeneral Services Administration v. Bcf'son, 415 F.2d 878, 880 (9th Cir. 1969). This case 
s discussed in the text infra at notes 117-1211. 

liThe conclusion that the Act requires production of a file from which exempt records can 
II: removed rests on :l reading of § SS2(a (3) "hie h requires "identifiable records" to ~ 

,(Jade avai.lable on request and § 5S2(b) ~·hich e) cmpts from this requirement specified 
• matters." These sections read together would seem to forbid an agency from withholding a 
loCt of records identified by file simply becau:.e one or two that could be easily separated from 
the restwere exempt. (For an alleged agency refu.a to segregate easily identifiable exempt 
I ecords from a requested file see Nader, sup, a note; 6. at II ftnte. 33(i).) Tbis interpretation 
: hould apply even in the case of the seven.h nem "tion which applies to "personnel and 
i Dedical files and similar files the disclosure I f whid would constitute a clearly unwarranted 
'nvasion of privacy." The modifying claus-: rl!g~r( ing unwarranted in\lasions of privacy 
t .)uld be read to exempt only those parts of 1he files :hat would constitute the intrusion into 
pri\lacy, Both the Senate and House reports '\eCm te read the exemption in this manner and 

.t:ICY appear to extend this qualification to rersonn ·1 and medical files as well as "similar 
l"Ies" because both would exclude from the exempion "facts concerning the award of a 
Icnsion or benefit." S. Rep. at 9; H. Rep. at II. 

The Attorney General's Memorandum reads as t~ough the entire contents of personnel 
and medical files are exempt; it states that: he full •.wing need not be produced: "••• all 
personnel and medical files, and all private o' personal information contained in other files 
which, if disclosed to the public, would am•. unt to .! c1early.unwarranted invasion of the 
privacy of any person ..." 20 Ad. L Rev. at 30S. 

Where investigatory files arc in\lolved. however. the position ad\lanced in the text does not 
.avpcar to be applicable sicce the exemption by its terms requires production of only those 
parts of the file "a\lailable by law to a private party." As a matter of grammatical 
construction the exemption includes the remainder of the file. Besicl:s. it is difficult to 
rormulate a standard to separate out other supposedly non-<:xempt records from the file in 
addition to those made."a\lailable by law." Tile main purpose of the exemption is to protect 
a government investigation from premature disclosure (see Sen. R. at 8); the application of 
this broad objective to particular records in an investigatory file docs not suggest judicially 
reviewable standards. It would seem necessary to leave the matter of disclosure, in the case or 
at least active files, to the unqualified discretion of the agencies except for the non-<:xempt 

. items "available by law to a private party." 

http:guidelines.sl
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containing exempt ones closed from view. This method of segregation 
presents an impossible task if it is to include the rearrangement of 
material in existing files. Even if it is to be limited to the filing of new 
material. it poses a formidable task. New additions to the files would have 
to be evaluated to determine whether they were legally exempt. The 
amount of staff time that would be consumed in filing could result in 
serious interference with more important work in some offices. . 

In all offices it would impose a burden extremely hard to justify because 
the procedure tends to be self-defeating and .:ould result in more records 
being withheld as exempt than would occur w .thout segregation. Although 
the Act permits exempt records to be produc:d at the agency's discretion. 
practically all exempt records would be nt( chanically inserted into the 
c1o';ed files; only in the c1eares~ cases when assertion of the exemption 
wo lid serve no valid purpose w(..uld an exeml,t record find its way into the 
0{x n fiie. Accordingly, records that an agcr cy might make available in 
res )onse to a specific request after careful evaluation would escape a 
catl gorical one. Also. in the ca:;e of any dou)t as to the exempt status of 
cerlain documents, they would automatically be filed in the closed folder. 
It r.light be urged that even so there would 1 e a net gain because all the 
dOC'lments in the open files would now be more accessible to an 
inve;,tigator making broad inquiry intoagenc:' operations. Ho~ever. iftr.e 
main reason for this burdens,lme procedure is the circumvention of 
deli.lerate efforts made to commingle embalassing records with exempt 
one~ , as is intimated by some of the propor rnts of this procedure, it is 
dou )tful that it will solve such a problem. Del :rmined resisters of freedom 
of !!lformation would be ingen ous enough t) raise doubts in their own 
minu as to the exempt character of embarassir g records and would always 
be so scrupulous as to put !hese doubts to rest by dropping the 
lrout:.lesome records into the closed exempt fiI:. 

IV. Time to Reply 10 a l'equesl 

Dt-lay in responding to the r'!quests for rec,)rds can result from many 
causes. Some of them constitute legitimate reasons; others are 
questionable and reveal a generally unsympathetic attitude toward 
infOl mation requests. An improper reason for delay is the very low 
priority that may be given to requests tor records by the busy 
administrator' and his stafr. Where this attitude prevails. such requests 
may be put aside for unreasonably long periods of time, perhaps until 
something prods the agency into action. such as a follow-up letter by the 
requester. An unfortunate but natural tendency may develop to give better 
and quicker service to persons having well established cordial contacts 
with agency officials than to some unknown citizen. At least one staff 
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member of an agency admitted during an interview that requests from 
prominent national and Washington law firms would ordinarily receive 
prompter attention than ones from out-of-town persons unknown to the 
agency. A deadline will act as a prod that clearly indicates the relative 
importance of frcedom of information matters and encourage uniform 
treatment of all requests. . 

Another reason why an agency may be inclined to drag matters out is 
the hope that the passage of time will exhaust the requester's interest in 
documents that the agency is reluctant to produce. The harshest critics of 
agency practices have charged that delay I:; frequently used as a deliberate 
stalling tactic. They claim that after dc'aying any kind of reply for a 
substantial period of time somc Hgenciel reject the request for a reason 
that should have been apparent at the tim! it was received. K2 Sometimes. it 
is charged, the request is not denied outri:~ht but is deemed inadequate for 
lack of specificity, with the result thaI final action on the unpopular 
request is delayed while the requester atte npts to reformulate it with more 
particularity.83 The Consumers U'lion Clse is an example of protracted 
dealings between the requester and the agency in a case where it was 
subsequently found that the record·; wcre )elng withheld improperly. 

Factors other than dilatory tactics rna: explain the delay in arriving at 
a final. judicially reviewable decisicn in s('lme cases. The request may have 
raised knotty legal issues or serious qnestions of policy that required 
measured deliberation by the agency, or he requester may have opted to 
negotiate with the agency rather than force a showdown as soon as 
possible. Whatever the actual rea~ ons i 1 particular cascs, instances of 
delay are open to the interpretation of delibcrate evasion and invite 
procedures to minimize such a possibilitY,tparticularly when the Act 
specifies that requested records be made ";:>romptly available."" 

The proposed guidelines aHem:)t to translate the prompt response 
requirement of the statutc into a dladlir e that is generally workable for 
the agencies. At first, a seven-day deadline was considered. There was 
divided opinion among the agenciesinteI viewed concerning the tightness 
of a seven-day deadline for the initial response to a request. The majority 
believed that it was too confining unles:. accompanied by a very broad' 
escape clause. There was broader agreement on a ten-day deadline with a 
relatively easy escape clause. Thc proposed guidelines adopt this deadline 
for the initial response. (B-4) Some agency regulations have already 
adopted a ten-day guideline for either responding to or acknowledging a 
request.1I . . 

lINader, supra note 16, at S. 
IIllbid. 

-E.,US U.S.C. .. § SS2 (a)(3) (1964 ed. Supp. IV). 

Defense Supply Agency. 32 C.F.R. § I 260.6(b)(3) (1970). 
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The escape clauses specified in the guidelines attempt to include the 
substantial and justifiable reasons put forward by the agencies. as 
recurring causes for delay. Once the agencies have been given adequate 
time to deal with these specified difficulties. ten working days should be 
enough to deal with an uncomplicated routine request. With such a 
deadline the requester may still have to wait about three weeks for a reply 
if mailing time is taken into account. 

Turning to the escape clauses. one reCL'rrent justification put forward 
(.>r delay was that requests are frequently sent to an office that does not 
lave the records in its charge. Any tight d;:adline would have to take this 
(lctor into account by tolling the period fo' response until such time as tk 
r .!quest is received by the proper office. H (wever, the tolling period should 
Ie limited. The office receiving the misdi r :cted request should forward it 
t1 the proper office within ten days. At the same time it should also notify 
t :le requester of its action, something that can be done quickly by means 
(,f a standard form. 

Once the proper office receives the requ :st, it must act within ten da) s 
l: nless it 'reports to the requester that one of five specific reasons renders 
t le deadline inapplicable. The first four re, sons all rdate to rather defini,£ 
s;tuations: I) the physical location of rec(irds elsewhere; 2) a request fer 
many records; 3) a categoric, I request anj 4) a tracer search. When the 
a gency invokes one of these reasons. it ml st also give some' indication {·f 
\ 'hen the records will be produced. Take 1 together. the specification of 
cefinite reasons for delay and the self-imp(·sition or a new deadline shoulj 
It'nd to limit the possibility of abuse. particularly where the first. second 
and fourth reasons are conc~rned; an ulreasonably extended deadlire 
Should be more or less self·!vident in these cases. In most cases the 
a mount of time required to resT)ond to a ca egorical request will depend 0'1 

factors known only to persons familia with the constitution of a 1 

a~ency's files. With regard to this escape ciause. extended deadlines mmt 
b; left primarily to the agency'~ responsibk exercise of discretion. 

The proposed guideline d(.es enable requesters to utilize the appeal 
machinery within an agency to remedy improper delays connected with 
these first four reasons for extended deadlines. Where lower level officials 
inlpose unreasonable extensions or do not meet an applicable deadline 
including the initial one of ten days. the requester can petition the orficer 
in charge of appeals to take corrective action immediately.s, If the officer 

"Where lower level officials have not even acknowledged the request within the initial ten 
day deadline. the appeals officer can require that "appropriate steps" be taken. The 
"appropriate step" may be the sending of an acknowledgement and the self-imposition of an 
extended deadline where the request falls within one of the live groups which permit of this 
treatment. 
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fails to do s'o, the requester can seek judicial relief, a possibility discussed 
more rully below. 

Delay caused by the necessity to evaluate the possibly exempt status of 
the records requested, the firth and last reason for extend.ing the tcn-tiay 
period, could prove troubksome. There might be great temptation to 
protract unduly the consideration given to the matter of exemption, 
particularly in the case of an unwelr:ome request. The guidelines propose 
to ieal with this situation by giving thl! requester the ability to accelerate 
the administrative process when he e lcounters this difficulty. If an agency 
fails to meet an extended deadline adoptel to consider the matter of 
ex,:mption the requester can pet tion tLe appeals officer to take 
aplropriate action. The action must be taken within ten days. Failure to 
do so permits the requester to treat his req lest as denied and to file an 
ap )Cal. (B-6-d). If the agency adopts an umeasonably ex.tended deadline 
and the appeals oflicer does not remdy the ~ ituation upon petition by the 
re( uester, the latter can treat his requ,:st as d :nied and file an appeal after 
a r :asonable period of time has elapsed from he time of his initial request. 
(B-6-d). Permitting the requester to challerge an extended deadline as • 
un 'easonablc by filing an appeal is necessary :n the first instance ifhe is to 
be able to take the initiative in movi1g the agency. The Department of 
Transportation's regulations similarly permi' a requester to push for final 
a~tion on the appeal level when the ini :ial decision has been unreasonably 
delayed.57 

, '''he guideline does provide some scrt of \;mit in the case of extended 
de~ dlines adopted to consider the maW r ofe, !mption. A ten day period is 
set as the usual limit. This should prollide sufficient time for consultation 
with legal staff even where a close qUI!~ tion is involved. A more extended 
defdline would permit the continuatioll of ullnecessarily time-consuming 
pre cedures now followed by some agencies hat refer all cases of initial 
denials involving any exercise of discretion to the highest level within the 
agency. This creates unnecessary dela! since the requester will have to 
retraverse the same route on apJX:al I;' an initial denial is forthcoming. 
Officials below the top rank should 'be able to'rnake rdatively prompt 
initial decisions in the great majority of cases. even when they exercise 
some discretion in deciding whether to assert an exemption. It is 
interesting to note that the first intra-agency appeal to the executive 
director of the Civil Aeronautics Board must be disposed of within seven 
working days after receipt,lII yet this appears to be the first stage at which 
there is a significant exercise of discretion in deciding whether to assert a 
legal exemption. 

"49C.F.R. § 7.71 (b)(1970). 

-14 C.F.R. § 310.9 (d)(1970). 
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The guidelines do recognize that there will be circumstances in which 
more time than two weeks will be needed to pass on difficult questions; but 
it expresses the presumption that this will not be the usual case. Where a 
requester challenges an extended dead line in excess of ten additional 
working days by filing an appeal after the passage of what he considers to 
be a reasonable time, the burden rests on the agency to come forward and 
specify "special circumstances" that warrant the additional delay. The 
kind of special circumstances contemplated would be exemplified by a 
cafegorical or similarly broad request that raises several difficult legal or 
pOlicy questions. ) f the requester wishes to c,",allenge the adequacy of the 
sp,;cial circumstances advanced by the af ency he could reassert his 
in1 ention to stand by his appeal. I f he does ,his and the agency does not 
ta;;e final action within the next tw~nty worl ing days, he could bring suit 
in the federal district court under § 552(a){31 to compel production or the 
re( ord. 8' One of the ddenses that the agercy could raise would be the 
pr'~maturity of the suit because the petitioner has not waited to exhaust his 
administrative remedies compictely, and 1his would raise the issue of 
wtether the extended deadline in excess of tel days was reasonable or not. 

The above discussion suggests that agen:y regulations based on the 
proposed guideline might make judicial relief more accessible in cases of 
imjJroper delay. Courts have in some cases required agencies t.o follow 
procedures set out in their own regulations even when they have not been 
m~ ndated by statute or standards of con~til:Jtional due process. so Some 
ha Ie not only set aside agency ac~ion taker without observance of self­
pr,~scribed procedures. they hav! even is~ led orders in the nature of 
m~ ndamus to compel compliance with theil'.VI However. courts have on 
occasion refused to treat self·im;:>osed time limitations as binding on 
ag,:ncies even when they have been formalized in regulations. u 

II \s a practical matter an agency need only come up ... ,th an initial reply within the twenty 
day period to deter the requestor from filing suit at tht end of it. If the reply should be a 
denial issuing from the officer in charge of the initial request rather than the officer in charge 
of avpeals. the cautious requestor would rca.:sert his appeal at this point to establish without 
question his exhaustion of administrative remedies. 

"Yellin v. United States. 374 U.S. 109 (1963); Vitar':lli v. Seaton, 359 U.S. 535 (1959); 
Service v. Dulles, 354 U.S. 363 (1957); Peters v. Hobby, 349 U.S. 331 (1955); Accardi v. 
Shaughnessy. 347 U.S. 260 (1954). 

"Smith v. Resor,406 F.2d 141 (2d Cir. 1969). The Ninth Circuit has indicated in the 
recent case of Genual Services Administration v. Benson. 415 F.2d !l7l!, 880 (1969) that it 
will hold an agency bound by its own substantive regulations Implementing the Freedom of 
Information Act even when they may go beyond what the law requires. for discussion of this 
case ~ the text infra at notes 108-12. 

"M.G, Davis" Co. v. Cohen, 369 f.2d 360. 363. (2d Cir. 1966). (Refusal by court to 
regard proceedings instituted after time limitation prescribed by agency regulation as in 
excess of agt:ncy's jurisdiction so as to warrant injunction that would terminate them prior to 
their completion.) 

http:theil'.VI
http:process.so
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Nonetheless, one would expect the courts to enforce the time limitations 
adopted pursuant to the proposed guidelines, not simply because they 
would be embodied in formal regulations, but because they give precise 
form to rights implied by the Freedom of Information Act and other laws. 
Even if an agency did not adopt implementing regulations, a requester 
encountering unreasonable delay could obtain relief in the courts. The 
proposed guideline would not give rise to a remedy otherwise unavailable; 
it would do no more than make clearer. and perhaps accelerate. the time 
at which that relief might be sought. 

The. following statutes provide a ba~is for judicial relief to· correct 
agency inaction on a request for records: I) 5 U.S.c. § 552(a)(3) which 
provides that identifiable records will b'; made "promptly available" to 
any ~rson and that federal district cour s have jurisdiction "to order the 
production of any agency records i nproperly withheld from the 
"complainant"; 2) 28 U.S.c. § 1361 wh ch authorizes federal suits in the 
nature of mandamus to compel govt:rnm, ·nt officials to perform a duty; 3) 
5 U.S.c. § 555(b) which requires an 1gency "to conclude a matter" 
before it "within a reasonable tim!!' ; 4) 5 U.S.c. § 706(1) which 
authorizes a reviewing court to "cor lpel agency action unlawfuIty 
withheld or unreasonably delayed." 

Since delay in coming to a decision re~ults in a literal "withholding" of 
a record for the period of time nec.!ssar v to make a decision, it can be 
argued that unnecessary delay results in a record being "improperly 
withheld" within the meaning of § 552(; )(3). This argument for judicial 
relief is reinforced by the statute's reG:lirement of a prompt decision. 
Reliance on § 552(a)(3) alone, how:ver. presents some difficulties. The 
word "withholding" can be interpreted to require an actual refusal to 
grant access to the record. Such a read;ng is most consistent with the 
legislative history of the Act as inkrpr ;ted by the Attorney General's 
Memorandum. which finds in the Hou.se Report the implication that 
court review "is designed to follow fir,al action at the agency head level."t3 
However. unless a requester can obtein some kind of judicial relief where 
an agency refuses to make any dechion. then all an agency need do to 
avoid judicial review entirely is to procrastinate interminably when 
presented with a distasteful request. It can be urged persuasively, then, 
that the right to obtain judicial relief in cases of delay is implied from the 
express judicial remedy provided in § 552(a )(3) in cases of denial." . 

Even if § 552(a)(3) by itself does not afford a remedy in cases of delay, 
it c~n provide the basis for seeking relief in the nature of mandamus under 
28 U.S.c. § 1361. This latter statute confers jurisdiction on federal 

-All) Gt!'n. Mtmo. at 296. 

MEnvironm,:nlal Defense Fund v. Ruckelshaus. _.F.2d _ (D.C. Cir. 1970). 
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district courts to compel a federal agency to perform a duty owed the 
.plaintifr. Section 552(a)(3) establishes a clear duty on government 
agencies to produce non-exempt records on request. For the most part the 
duty is ministerial. The only exercise of discretion that could ever arise in 
cases involving non-exempt records would come about in the 
determination of their non-exempt status. With regard to many requests. 
perhaps most, the non-exempt character of the records is so clear that 
man,lamus seems particularly appropriate ss Even where a difficult 
quesl ion of interpreting an exemption arises. tr :.:re is room for mandamus, 
at le:lst to compel the agency to take exped lious aClion. By expressly 
reqtlJTing that the agency make record~ "promptly available," 
§ 552(a)(3) establishes the duty that an ag;:ncy handle a request for 
reCOI ds without unreasonable. perhaps with::ut unnecessary, delay." A 
reqw'ster can enforce this duty e\en where (ifficult legal questions are 
invo' ved. It is well settled that rr.andamus \ 'ill lie not only to compel 
mini,terial acts but also to compel the exercis. of discretion; what it may 
oot t e used for is to determine or inlluence the:xercise of that discretion. 97 

In Cl forcing § 552(a)(3), mandamus can gOicyond simply ordering the 
ager cy to make a prompt decisbn. It sholld be availabk to compel 
production of any non-exempt rccJrd. inclucing one whose non-exempt 
statl~s is not readily apparent. TI1is point \I ill be explored mOore fully 
beloN. 

Another basis for a judicial remedy is f( und in 5 U .S.c. § 555(b) 
whkh carries forward in slightly different language the requirement 
originally found in § 6(a) of the l\dministr<Jlive Procedure Act that an 
agelcy act with "reasonable dispatch." The current rorumulation 
pro\ ides that "within a reason3bl,~ time. ea:h agency shall proceed to 
condude a matter presented to it." 5 U.S.c. § 706(1) affords a judicial 
reml:dy to enforce this provision in language Identical to that used in the 
orignal formulation of § lO(e) cf the Administrative Procedure Act: 
40Th\.: reviewing court shall compel agency ac.ion unlawfully withheld or 
uor<.>asonably delayed." In the I!ading case of Deering Milliken v. 
Johr.son.295 F.2d 856 (4th Cir. IS61) the court held that § 6(a) of the 

"Skolnick v. Parsons. ·397 F.2d 523 (7th Ci:. 1968). In this case the court took the position 
that a suit in the nature of mandamus brough' pursuant to 28lJ.S.C § 1361 to enforce legal 
rights arising under 5 U.S.C § 552 (3)(3) stated a good cause of action. 

"Congressional intent to creat!! a legal right to have on!!'s requests for records handled 
expeditiously is evidenced not only by the express requirerr:~nls that records be made 
available "promptly" but also by the provision that suits brought to compel their 
production take preceden~'e on the district court's docket. 5 U.S.c. § 552 (a)(3) (1964 ed. 
Supp. IV). 

"National Anti-Vivisection Society v. F.CC., 234 F. Supp. 696 (N.D. III. 1964); Indiana 
A Michigan Elcc. Co. v. F.P.C., 224 F. Supp. 166 (N.D. Ind. 19(3). . 
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Administrative Procedure Act gave rise to a legal right to have agencies 
act with "reasonable dispatch" and that this right could be enforced in an 
action seeking relief pursuant to § IO(e) of the Act. Writing for the court, 
Judge Haynsworth dealt with the problem presented by § lO(c) of the 
Administrative Procedure Act (now codified in 5 U.S.c. § 704),.which 
states that "final agency action" is subject to judicial' review. He found 
that "final agency action" in the usual sense of these words was not 
necessary where an agency had been considering a matter for an 
Inreasonably long period of time. Since v olation of § 6(a) gave rise to a 
"legal wrong," it was necessary to provi ie judicial relief even where an 
l:gency had not acted finally; otherwise t~;: "legal wrong" suffered would 
lIot be subject to an adequate remedy.1S 
- The petiti'oner in Deering Milliken was threated with substantial injury 
>ecause of the delay. Unfair labor pr('ctice proceedings had _ been in 
progress for more than four years wher the petitioner brought suit in 
enjoin the NLRB from remandin.~ the case to the trial examiner fot a 
.econd time in order to reopen an issue already litigated. Not only would 
petitioner have- incurred additioral eXI ense and inconvenience if the 
:lroceeding were to be drawn out any long"r, the continuing uncertainty of 
)utcome would have had a sharp doll Irs and cents impact because' 

damages would have continued to accun throughout the proceeding. It 
I:ould be argued that absent such da nage '\ party does not face the kind of 
'unreasonable delay" that warra lb j:l jicial intervention pursuant to 
§ 706( I). This argument i~ not pel'" uasiv! in a government records case. 
Although the requirement of irreparable harm might well be necessary 
'vhere judicial intervention will tend :0 dis rupt the orderly development of 
1he administrative process in a matt!r wil hin the special competence and 
. urisdiction of an administrative agen( y,ti the production of agency 
'ccords does not involve such disrupLon. 

Taken by themselves §§ 555(b) Ind "06(1) of Title 5 would justify 
judicial relief when an unreasonably long period of time has elapsed. The 
proposed guideline might require an agency to act well before that time. 
Rut since the guideline is designed tc translate the statutory requirement 
rf prompt action into specific standards, it can be maintained that failure 
to observe these standards constitutes both "unreasonable" and 
"unlawful" delay. On this basis one may arguably maintain that relief 
can be sought pursuant to § 706(1) to compel adherence to the time 
limitations imposed by regulations. 

In a suit to compel delayed agency action on a request it is conceivable. 

11295 F.2d at 864-65. 

"Sn ge1lerally. 3 Davis, Administrative Law § 20.06 (1958). 
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but not likely, that a court would limit its relief to an order requiring the 
agency to respond promptly to the request. With regard to other kinds of 
agency proceedings more integral to the administrative purocess, it would 
ordinarily be inappropriate for a court to remedy improper delay by an 
order innuencing the outcome of the proceedings; the proper order would 
limit itself to expediting themYo Si milar judicial restraint is not 
appropriate where the Freedom of Inrormation Act is concerned. There is 
little reason to defer to administraive discreti( n where a request is made 
for r on-exempt records. Although the questi:m of whether a record is 
exen pt under the Act may often raise di! ficult issues of statutory 
inter >retation, these can be appropriately res( Ived by the courts without 
first referring them to the agenc~'. 

It is true that authority can t e found for tli,: proposition that a statute 
directing administrative action should be inteipreted and applied by the 
agen:y in the first instance, rarticularly wh :re the decision turns "on 
mat\;rs of doubtful or highly debatable infe ence from loose statutory 
term ;,"101 as would often be tre case where t'le exemptions listed in the 
Freedom of Information Act a~e concerned. Hut the cases taking such a 
posi ion involve the applicat on of statute! relating to the agency's 
primary area of concern and co npetence; resp.msible participation by the 
agendes in the elaboration of t lese statutory 110rms is thougbt necessary 
for the proper development of the administ:-:ctive scheme of regulation. 
This is not the case with regard to the slatu:ory exemptions under the 
Free iom of Information Act Alhich apply 1<' all agencies more or less 
unife rmly. Section 552(a)(3) or its face indica es that little weight is to be 
give!, to the agency's interpr :tation and al'plication of the statutory 
exen ptions. I n an action to ootain records' :ithhcld by the agency the 
cour, is to determine the matter de novo "and :he burden is on the agency 
to Sl stain its action." The language, purpose and history of the Act all 
indinte that Congress intended to place on the courts rather than the 
ager,.:ies primary responsibility for interpretiug the scope of a citizen's 
right~ to obtain access to govtrnment records. This being so, the more 
relevMt case authority is that which holds mandamus will even lie where 
the duty involved becomes clear only after the relevant statute has been 
construed .IOZ 

To summarize the above discussio'n concerning judicial remedies, it can 
be said that even without adoption of the proposed guidelines and 
implementing regulations a person whose request for records is completely 

-M.G. Davis I< Co. v. Cohen, 256 F. Supp. 128, 133 n.7IS.D.N.Y. 1966). 
'·'Panama Canal Co. v. Grace lines. Inc. 356 U.S. 309. 317-18 (1958); R.E.A. v. 

Northern States Power Co .• 373 F.2d 686. 695 n. 14 (8th Cir. 1967). 
"'Carey v. local Bd. No.2. 297 F. Supp. 352 (D. Conn. 1969). 
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ignored or sidetracked by agency inaction can now bring a successful suit 
to compel production. The guideline recommends regulations that set 
definite limits within which the agency must act, thereby clarifying the 
time at which resort can be had to the courts. The proposed deadlines 
might well have the effect of accelerating the time when judicial 
intervention can be sought. This possibility might give rise to the objection 
that a court may require af'J agency to act more quickly than the 
circumstances warrant. But tLis is an unlikely eventuality. Irthe agency 
makes a showing that it requires a( ditional time to produce the requested 
records, the court will undoubledl) grant the agency a reasonable period 
to comply with its order.lo3 Wh~re I he agency needs more time to evaluate 
the legal questions and policy c.>osi jerations involved in deciding whether 
to assert a statutory exemption, i still has 60 days before the United 
States has to file an answer to the complaint. lO• More significantly, with 
regard to many requests the agef'Jcy :an easily obtain additional time prior 
to the filing of a complaint by takin ~ appropriatesteps when the requester 
complains to the appeals officer lbcut improper delay. 

In calling for a procedure that will enable a requester to seek relieffrom 
delay within the administratiVt. a~:!ncy itself, the guidelines permit an 
expeditious exhaustion of remedies within the agency. Most agencies do 
not presently have comparable proc :dural regulations. In their absence a 
requester complaining of impror: ~r (·c1ay might claim that he could resort 
to ihe courts without first seekin ~ relief at the head level of the agency. 105 

The chance that such an argume;lt \!ould prevail is not great. The courts 
will probably be disposed to giVl tl".·;: agencies an opportunity to correct 
the improprieties of their operati 19 ;taff. particularly since the requester 
can make an effort in this directi::m at slight cost and with little burden. 
Certainly an impatient requestervollid be ill advised to file suit charging 
improper delay without first peti.iol.ing the agency head or the appeals 
officer in charge of records for reli ~r. The proposed guideline would clarify 
the need and means for thus exhaJstilig administrative remedies. 

""Cr., Kurio v. United States, 281 F. Supp. 252 (S.D. Tex. 1968). 
"'Martin v. Neuschcl. 396 f.2d 759 (3d Cir. 1968). The court held that the trial court 

could not enter judgment in the plaintiffs favor where the Government had not been given an 
. opportunity to file an answer in aCL:ordance with federal Rule 12 (a). 

··In Sunshine Publishing Co. v. Summerfield. 184 f. Supp. 761 (D.D.C. 1960) the court 
rejected the argument that the plaintiff had failed to uhaust its administrative remedies 
where its application for second class mailing privileges had been held up for an 
unreasonably long time (15 mos.) by the Post OffiL:e. The court itself ruled on the 
application, taking the position that elIhaustion was not necessary where the agency's 
proc:edure was either inadequate or unavailable. 
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V. Initial Denials ofRequests 

A. Form of Denial 

The proposed guidelines (B-5-a) require an initial denial to be in writ­
ing and to include both a reference to the specific exemption invoked by 
the agency and a brief explanation of how lhe exemption applies to the 
record withheld. As originally formulated, this guideline also would have 
required each initial denial to include a brief written statement of why the 
exempt record was being withheld as a mal' er of agency discretion. The 
purpose of the original requirement was in large part to inform the 
reQ Jester of the basis for the agency's initial action so that he would have 
an opportunity to challenge it on appeal w thin the agency. Comments 
fro m a number of agencies sugtested that this requirement placed an 
unllecessary burden on agencies in the many (ases where a requester would 
not bother to appeal an initial denai1. For this reason the guideline was 
am ;nded to provide that an agent y be requi ~ed to specify its reasons for 
wit lholding initially only when a~(ed to do s') by the requester. However. 
in 111 cases of a final agency d(niai on arpea\. the guidelinr.:s (B-6-c) 
req lire a written spccification of ,he reasom for withholding the record. • 
Ihi' requirement is discussed at gr~ater lengt 1 below. • 

The guideline would also requirl' inclusion of a statement outlining the 
oprortunity for appeal within the agency a ld subsequent review in the 
cou;ts. Current regulations of sorre agencies require that the requester be 
inf< rmed of his right to an intra-;lgency apreal at the time of the initial 
den a1. I O$ Very little more of a curd:n is invoh:d in requiring the agency to 
brir g to the requester's attention 1he opportt nity he has to bring a legal 
action eventually. Although there is a nat 1ral disinclination to invite 
litigdtion, the purpose of the Act suggests thLt every opportunity be used 
to iJ:sure that the individual citizen is aware o' his legal rights. 

B. L~ollection of Denials 

Tne guideline calling for centralized collection of initial denials is a 
form of internal control desigr.ed to ach:eve two ends: I) stricter 
com~liance with agency regulations and porcies by operating staff; 2) 
uniformity in the assertion of exemptions at the initial denial stage. An 
incidental be.nefit derivea from the practice will be the compiling of a 
readily available record of agency performance under the Freedom of 
Information Act. In a few interviews the objection was raised that the 
accumulation of the centralized file would be unduly burdensome. It is 
difficult to appreciate the merits of this objection. since the procedure will 

.tlE.g.. Internal Revenue Service. 26 C.F.R.§ 601.70:! (8) (t970); Department of 
Defense. 32 C.F.R. § 601.703 (8) (1970). 

http:desigr.ed
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only require til: making of an additional carbon of the denial and the 
periodic transaaittal of this to a centralized point. Some rather large 
departments already provide for such an agency-wide file of denials or for 
some equally centralized control over denials, 107 

VI. IlIIra-Agency Appeals 

A. Single Levelo! Appeals 

The guidelines (B:;6-b) provide tha' there should be only one level of 
intra-agency aJ1)eal. A large number or agencies, including some of tire 
large departmcllts like Heahh, Education and Welfare. or Interior, 
provide for only one level of a(:pea\ from an initial denial. Other agencies 
provide for two '=:vels of appeal from l1e initial denial. The second level of 
appeal can operate as a delaying s rategy and this charge has been 
m~de"OI! 

It is clear that one agency. t:le Civ I Aeronautics Board. adopted two 
levels of appeai not as a delaying tlctic but as a device to weed out 
frivolous requests. le9 The initi, I def;i :ion to deny a record is made at 
decentralized points within the CAB at the level of the office holding the 
record. This initial decision is made argely on the basis of established 
I'ractice. The requester must Hppea. to the Executive Director for a 
decision to release a record of th ~ kind regarded as exempt by the agency 
and traditionally withheld frl'lm th! pUblic. It is at this stage that 
discretion is first exercised in apr: lying iixed policy to border-line cases. If 
a requester wishes to achieve a c lange in basic policy he must appeal to 

. the Board itsclf. But a safeguard ;: gaiils~ delay is built into the regulations. 
The Executive Director must render a (ecision within sevenworking days 
after receiving the appeal. lIO 

This appellate structure is desi! ned 10 obviate unnecessary expenditure 
of time on a discretionary decision at Ltc initial denial stage in cases where 
the requester would not have eno Igh illerest to file an appeal. The fact 
that so many agencies. including l.uge unes. have only one level of appeal 
would indicate that this form of dic;couragement is not necessary. 
However, in a large agency the handling of requests may have to be 

I01Gencral Servitts A-dministration. 41 CF.R. § 105-60.403 (b) (1970) (agency-wide file); 
Dcpartrn'ent of [)O;:f~nse. 32 CF .R. § 286a.6 (c) (I )-(7) (1970) (centralized control fot the 
ortitt of the Secretary). 

'''Nader. A Status Report on the Respon.dl!t'nt'ss of Somt' Ft'dt'rai Agencit's to thl! 
Pt'opie's Right to Know abouttht'ir Gowrnmt'nt. statement released publicly on August 29. 
1969. and reproduced in 115 Congo Rec. Ii "'" (daily ed. September 3. 1969.) 

*The reason given in the text ror the adoption of two levels or appeals was provided in an 
interview with a CA 8 official. 

""14 C.F.R. § 310.9 (d)(1970). 
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decentralized to such a degree that one cannot expect the exercise of 
discretion envisaged by the guidelines (B-4-e) at the initial reply stage. 
The ten-day extension for a reply provided by the guidelines can be used . 
to refer the matter to a higher level for decision. Some agencies specifi­
cally provide that an initial denial based on a legal exempLion must come 
from a higher administrative level than the office at which the request is 
made lll or that knowledgeable legal personnel participate in the deci­
si(n. 1I2 How the matter is handled internally is left up to each agency 
uflder the guideline as long as the requester has to deal with o"ly one level 
of appeaJ."3 

B. Form oJ Final Denials 

The proposed guidelines require a final del ial to give written reasons for 
th! discretionary withholding 0'- exempt f(cords. (B-6-c) They also re­
qL ire the denials to be collcCled i, a file read Iy availa ble to the public and 
in,lexed according to the exemp~ions assert,d by the agency. A denial is 
ag :ncy action affecting the reqUi!ster's legal rights under the Freedom of 
Information Act. In taking such action a~ency personnel should give • 
su °ficient consideration to the request to fon lUlate and make available to 

. the public its reasons for withholding specifil. records. 
Some agency representatives who were interviewed questioned the 

s::Jvisability of having agencies hind themse ves to giving reasons for the 
exercise of their discretion. They have suggested that such regulations 
in 'ite judicial review of the agellcy's exerci:"; of discretion. These critics 
as.ume that agency discretion in withhol Hng exempt records is not 
su "ject to review. A Ithough this assumption is warranted on a literal 
rending of the Act, it is not one that is universally accepted. At least one 
commentator assumes that the d,scretion i:; r~viewable. \U He points to the 
lal'guage in the Act requiring the agency' ·to sustain its action" in an 
enforcement proceeding. But the language introducing the exemption 
states that "this section [§ 552 i1 its entireLy] dres not apply" to exempt 
matters, implying that the judicial remed~/ set out in § 552(c) is not 
applicable to exempt records. 

The legislative history is ambiguous on this point. although the Senate 
reJ>ort has some language that might be stretched to imply judicial review 

1II£.g .• Department of lhe Navy. 32 C.F.R. § 701.1 (j) (4)'li) (1970). 
1II£,g•• Department of the Army. 32 C.F.R. § 518.7 (a) .1970); Department of Housing 

and Urban Development. 24 C.F.R. § 15.52 (1970); At-:>mic Energy Commission. 10 
C.F.R•.§ 910 (b), (c)(1970). 


"lit is possible thai an agency might provide that lower I.,C\ officials could grant requests 

raising no problems of confidentiality but denials could onl)' come from higher level officials 

to whom questionable casc:s would be referred during the tell day extension. 


II'Nader • .supra note 16. al 4. 
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of agency discretion. The report notes that the court review of a denial 
must be de novo in order to prevent it "from becoming meaningless 
judicial sanctioning of agency discretion." 115 Literally read, this language 
supports the conclusion that the court should review the agency's 
discretionary withholding of exempt records to see that clearly arbitrary 
decisions are not made. In context, the language may only be taking into 
account the fact that application of some of the broadly defined 
exemptions requires the cxercise of jldgment, as in the case of exemption 
five which relates to "inter-agenc) or intra-agency memorandums or 
letters which would not be available ly law to a private party in litigation 
with the agency."lU What the Se late report clearly has in mind is 
avoidance of judicial deference to a ~ency determination of what is and 
what is not exempt under such a pro ·ision. If the Senate report meant to 
imply more than this. one would hav: expected it to be more explicit. The 
Attorney General's Mcmc.randl m adopts the more restricted 
interpretation of the scope of j'ldicia review. It states: The "agency ... 
has the burden to justify the wi~hholcing. which it can satisfy by showing 
that the record comes within one 01 the nine exemptions in subse~tion 
(e).m 

The decision in General Services /'.dministration v. Benson. 415 F.2d 
878 (9th Cir. 1969) might appear to pllint in the opposite direction since it 
advanced as an alternative holdine the proposition that the defendant 
agency had the burden of showing a (ompelling reason for not producing 
even an exempt record. However, he court based this result on the 
General Services Administration's f( guJation that provides exemptions 

. will not be asserted "unless there is a compelling reason to do SO."III 

Absent such a regulation it is not at til clear that a court wiII review the 
exercise of an agency's discretion in in loking an exemption. 

I f the courts conclude that the ex:rcise of discretion in withholding 
exempt records is generally unreviewable. an agency regulation calling for 
specification of the reasons for withholding such records need not have the 
consequence of subjecting the agency's discretionary action to judicial 
review, as occurred in the Benson case. It all depends on how the 
regulation is worded. The regulation may expressly provide that the 
decision to. withhold is within the sole discretion of the agency, 

illS. Rep. at 8. 
lifThe fifth exemption raises some dirlicult problems or interpretation. Sre generally. 

Davis, supra n. 5, at 794-97. Even where courts have given this language a restricted n:adin" 
its application to the facts of a particular request requires an exercise of judgment. E.,_. 
Consumers Union v. Veterans Administration, 301 F. Supp. 796,804-06 (S.D.N.Y. 1969). 

mAli) Gen. Memo. at 295. 

11'41 C.F.R. § 105-60.105·2 (1970). 




257 

336 


A. PROPOSAL FOR UNIFORM REGUl.ATIONS 

notwithstanding the specification of reasons. In accord with the dominant 
purpose of the Freedom of Inrormation Act ll9 most agencies now 
expressly follow a policy of favoring disclosure of even exempt records. '2Q 

Exemptions are only asserted where the reasons behind the exemptions, or 
similarly valid reasons. are served by non-disclosure. In most cases where 
this policy is embodied in regulations. the language used indicates that the 
agency means to retain sole discretion in dealing with exempt records. III A 
regulation clearly making this point would seem to run little risk of 
providing a basis for judicial review ir it is finally determined that the Act 
itself does not call for it. 

L might be suggested that agencies filly committed to the free 
inf( rmation policy underlying the Act should be ready to submit their 
decisions to judicial scrutiny and should adopt regulations similar to that 
of the General ServiCes Administration il volved in the Benson case. 
All lOugh such regulations are to be encoura ~ed, the proposed guidelines 
do 'lot. recommend their uniform ldoption. The various agencies face 
diff ~rent problems in this area be cause 01 thc wide diversity of their 
rec Hds. In some cases detailed justificatjon of the assertion of an 
exelnption in a lawsuit. as oppos\!d to a reneral explanation to the 
reql ester, might compromise the cO:1fidentia ity that should be accorded 
the· ecords involved. It was thought lOorc app 'opriate to have cach.agency 
decUe this matter in light of its own varticula . problems. 

S,:>me deadline on appeals is necessary to give point to the elaborate 
dea( lines at the initial request stag:. The tventy working-day deadline 
prol,osed by the guidelines (B-6-b) .,mountso about a full month. This 
peri ,d of time should be enough in even ver:' difficult cases. It must be 
rera led that in a case involving any jifficulty the agency can take at least 
an additional two weeks to decide .It the in: lial refusal stage. In more 

. complicated cases additional time can be take 1 at this point. The fruits of 

... " It) Gen. Memo. at 269. 
It°Lg. Office of Economic Opportunity, 4'; C.F.R. § i005.9 (b) (1970): Department of 

Der:n.e, 32 C.F.R. § 286.4 (b) (1970). 
dIeumpare OI:::O's regulation. which provid,s that "the "ffice will invoke these exceptions 

(exemrtions) as sparingly as possible. consistent with its obligation to administer the taws 
for which it is responsible fairly and effectively" (45 C.F.R. § 1005.9 (b)) and DOD's 
regulalion. which provides that "information exempt from public disclosure ... should be 
made ~vailable to the public ... when component officials determine that no significant 
purpose would be served by withholding the information ... (which ooermination) is 
within the sole discretion of the component" (32 C.F.R. § 286.4(b» with the GSA's 
regulation. which provides that: "(A}uthority for nondisclosure will not be invoked unless 
there is a reason to do so. In the absence or such compelling reason. records and other 
information will be disclosed although otherwise subject to exemption." (41 C.F.R. § 105­
60.105·2.). 
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the deliberations at this stage in framing and exploring the issue can be 
preserved for consideration on appeal. Therefore. even with a twenty-day 
deadline on appeal over two months of time can be devoted to a highly 
complicated case before final agency action will be taken. Finally, to 
cover novel and very complicated cases, the guidelines permit the agency 
to extend the deadline on the appeal for a reasonable period. But the 
agency must supply in writing the reasons necessitating such an extension. 

As indicated above. 1n adoption of the proposed guidelines might 
accelerate judicial review. Where an agency does not take final action on 
an appeal within twenty days as reqt:irf d by its regulations. there is a good 
chance that a court may permit the req llestcr to pursue his judicial remedy 
without further delay. The pressure felt by an agency because of l'lis 
possibility will be salutary rather th, n detrimental in view of the total 
period of time available to it ;0 considl r the matter of an exemption. 

VII. Fees 

Regulations fixing fees for the prod lction and copying of records vary 
widery from agency to agency, reOecti 19 the wide discretion each one hiS 
in setting user charges. The pI imary so nce of agency authority to set US!f 

fees is found in 31 U.S.c. § 483(a) (1954 ed.) which provides: 

It is the sense of Congress th~ t any ... service ... document, 
report ... or similar thing of value or utility ... provided ... \'Y 
any Federal Agency ... shall Le self-susraining to the full extent 
possible, and the head of each Federal Agency is authorized by 
regulations {which, in tl e case cf agencies in the executive brand', 
shall be as uniform as p :acticab e ...) to prescribe therefore suc)) 
fee ...• if any, as he sllall dete ·mine ... to be fair and equitabl! 
taking into consideration direct a Id indirect cost to the Government, 
value to the recipient. public pc licy or interest served. and other 
pertinent facts. and any amo Int so determined ... shall "': 
collected and paid into the Treasury as miscellaneous receipts ••.. 

In Aeronautical Radio. Inc. v. United States, 335 F.2d 304 (7th Cir. 
1964) the court upheld the ~tatute, which was under attack as an 
unconstitutional delegation of authority because it expressly permits 
agencies to forego the charging of any fees and because the standards set 
out in it-i.e.~ cost to the government. value to the recipient and the public 
interest served-were too broad, diverse and connicting. The court 
indicated that the wide discretion given agencies in this matter was 
necessary and appropriate in view of the diverse benefits and agencies 
covered. 

rnSllpra text at notes 89 to 103. 
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The Attorney General's Memorandum stresses the language in the 
statute seeking to make such services self-sustaining and recommends 
charges based on total costs,l23 To support this position it also quotes 
from Bureau of the Budget Circular No. A-25, September 23, 1959, which 
provides that if "a service (or privilege) provides special benefits to an 
identifiable receipient above and beyond those which accure to the public 
at large. a charge should be imposed to cover the full cost to the Federal 
Government of redering that service." However. it is questionable 
wtether production or copying of goverO! lent records falls within the 
ca egory of a "special benefit" as contemr lated by the Circular. which 
set s forth three general illustrations c..f a S1 ccial benefit: I) services that 
enlble the beneficiary to obtain more imm !diate or substantial gains or 
va ues than the general public. as w: th pHents or business licenses; 2) 
sel vices that provide business stabilitj or <t' sure public confidence in the 
bu ;iness activity of the beneficiary, as with,afety inspections of crafts; or 
3) .ervices performed at the request of the re ;ipients above and beyond the 
sel vices regularly received by others of the Slme group. as with passports 
or 3.irmen's certificates. 

The Circular goes on to contrast "Spl cial benefits" with services • 
"p'imarily considered as benefitting broad y the general public," where 
tht "ultimate beneficiaries ... are ohscure." as with the licensing of new 
bi{.logical products. These latter services should be rendered free of 
charge. Some requests for records fall m.:" e readily within this general 
be lent category than the special tenerit one. For instance. records 
provided to a newspaper reporter or an aL thor concerning a matter of 
v.ke interest ultimately benefit the general p Iblic. 

,\ highly refined user fee policy would dis :riminate among requests on 
th( basis of their intended use. Per~ons re questing records for private 
commercial gain would be charged the filII direct and indirect costs; 
petsons requesting records to inform the pu: llic about matters of general 
cor cern would be charged nothing. However. an attempt to apply such a 
poliH faithfully in all cases \\ould probably be unworkable 
administratively and hardly likely to lead to uniform practice within an 
agency. much less among agencies. Circular No. A-25 does suggest a 
limited number of distinctions that ultimately relate to use, but they are 
based primarily Qn the character of the user. Thus it recognizes the 
propriety of waiving fees in the case of groups engaged in nonprofit 
activities for the public safety, health and welfare. Except for such special 
cases of waiver it would be more feasible as a matter of administration 

IIIAII) Gen. Memo. at 293·94. 
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and more desirable as a matter of policy to have all other fees set 
uniformly. 

It is also desirable as a matter of policy to achieve uniformity between· 
the fees set by the various agencies. The statute itself calls for as much 
uniformity among the agencies as is practicable. and Bureau of the 

. Budget Circular No. A·25. setting forth general policies relating to user 
charges. reiterates this theme. Uniformity with regard to fees for 
disseminating government held information is particularly desirable since 
differences among agencies may reflect d:ffcring valuations of the public 
interest served by this function. The Freec om of Information Act implies 
that a high, uniform value should be given to this interest by all agencies. 

Even if the agencies were tIl adher: to the Attorney General's 
lecommendation of recovering ful costs, t Ie charges should be as uniform 
as possible. In many cases one e;:pects thit the process of retrieving and 
:'eproducing documents will be more or Ic!s standardized. However. there 
may be some variations in costs from agency to agency because of 
dfferent methods of filing and sto:ing doc Hnents. An even greater reason 
I:>r variations in costs could be the differin ~ salary levels of the employees 
elgaged in searching. These cost~ might not only vary from agency to. 
agency but might even vary within an Igency for different kinds of 
rc..cords. 

Because of these complexitie!t. it may not be feasible to establish 
u 1iform fees for all agencies with regard t ) the various aspects of record 
p:oduction and duplication. For this re'.50n. the proposed guidelines. 
il stead of calling for uniform fees. call fOl the establishment of uniform 
C'! iteria to be used in stablishing fe·!s. The. natter is to be studied and the 
CI iteria are to be formulated by a committ( e composed of representatives 
from the Office of Management and th! Budget. the Department of 
JlIstice and the General Services Administl ation. The guidelines go on to 
direct the committee to recommend adopti(·n of uniform fees and policies 

, ", 'here feasible." 
Examination of existing fee schedules reveals the need for at least 

uniform criteria. The present fee scheduks show wide variations that 
ca 1not possibly be explained on the groun':! of differing labor or other 
costs. With regard to copying charges. they range from ten cents per page 
or less in some agencies m to forty '25 and even fifty centsUf per page in 
others. witll twenty·five cents the most popular charge. l21 Some agencies 

..tE.g., Office of Economic Opportunity. 45 C.F.R. § 1005.13 (1970); Securities and 
Excbange Commission. 17 C.F.R. § 200.8Oe (b)(I) (1970). 

UlOcpartment of State. 22 C.F.R. § 6.8 (a) (3) (1970) . 
•aOcpartment of Transportation. 49 C.F.R. § 7.85 (b)(I) (1970). 

lifE.,., Tile Renegotiation Board, 32 C.F.R. § l480.1 (1970); Equal Employment 
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bave a special charge Jor the first page copied that goes up to $1.00 per 
page. ln There is just as great a variation among the agencies with regard 
to tbe scheduled fees for time spent on searching for documents, running 
from a low of$2.50 per hour in the case of the Veterans Administration '2'l 

up to $8.00 per hour in the Post Oflice,l30 with the hourly charges of 
$3.50131 and $5.00 showing about equal popularity. 13% The Department of 
Transportation has a uniform search charge for each record of $3.00.133 

In light of these variations there can be no doubt that the agencies differ 
in t Ie extent to which t hey include indirect costs in their fees. Those 
ager cies charging ten cents or less per page for the copying of documents 
are not recovering much more than direct ;osts, while the others are 
recevering in varying degrees such indirecl costs as a proportionate 
allo ~ation of rent. management and super risory costs, maintenance, 
opention and depreciation of buildings and eq :.tipment, as well as for such 
pers >nnel costs as retirement credits alld emj:!oyee insurance. Bureau of 
the dudget Circular No. A-25 suggests that indirect costs such as these be 
taken into account when a special bencfit .5 involved. In the case of 
agen::ies with the highest fces it appear! that slmc even take into account 
such elements as the average time that a secret~ ry may have to wait in line 
at th! duplicating machjne"3~ . 

A policy of discouraging "frivilol s requests" explains why some 
agen ~ies favor a broad inclusion of indi.·cct Cos:s. The Attorney General's 
Me:'lOrandum suggests that such di!.coura/ ement is an appropriate 
cons deration in setting fees. 135 but neitt.er the anguage of the Act nor its 
legiS'ative history supports such a pJlicy; 11 anything, they reflect a 
contI ary spirit. 

Th:: published schedules do not reveal the full extent of the variation in 
fees actually charged by different agencies because of widespread 

oppo·tunity Commission. 29 C.F.R. § 1610.17 (a, (3) (1970); Atomic Energy 
Commission. 10 C.F.R. § 9.9 (b)(I) (1970); Ec.)nomic [)evelopment Administration, 13 
C.F.R. § 301.63(e) (iii) (a) (1970); Ot!partment of Labor. 29 C.F.R. § 70.6 (b) (1970); 
Internal Revenue Service. 26C.F.R. § 60L702 (c)(S) (1970). 

uSE.g., Renegotiation Board, 32 C.F.R. 1480.12 (1969). 
111)8 C.F.R. § 1526 (i)(2) (1970). 
ul)9C.F.R. § 1135 (a)(2) (1970). 
ISIE.g., Internal Revenue Service. 26 C.F.R. § 601.702 (c)(S) (1970); Department of State. 

22 C.F.R. § 6.8 (a)(1 )(1970). 
I#[)epartment. of Commerce, IS C.F.R. § 4.H(b)(2) (1970); Department of Housing and. 

Urban Development. 24 C.F.R. § S.4(a)(2) (1970). 
'""'49 C.F.R. § 7.85 (a) (1970). 
IWfhe officer who had set the fee in a particular agency indicated in an interview that he 

had taken secretarial time spent in waiting at the duplicating machine into account in setting 
the fee. 

IIIAu'y Gen. Memo. at 294-95. 

http:neitt.er
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departure from them in practice. The interviews revealed that some 
agencies will provide free or charge copies of as many as twenty or thirty 

'pages of documents, and perhaps more. Some make no charge for 
searches unless they run more than a few hours. There are two reasons for 
these departures from the published schedules. First. the agencies do not 
imme'diately benefit from the collections, which must go into the 
Treasury's general rund as miscellaneous receipts. As a result, the 
processing and collecting of fees only adds to the real costs incurred by the 
agencies without a directly compensating benefit. Some agencies, 
therefore, do not feel compelled to re::over the costs incurred by the 
Government except in those ca>es where the requests make, a substantial 
claim on agency time. Second, some agencies are disposed to make 
information as freely available is possib e. A few have written this policy 
into their regulations by pro' iding thl t, to the extent practicable. no 
charges will be made for locatirg or cop: ing records. 136 Many others have 
adopted this policy in practice d:spite ap;:>arently contrary regulations. 

The proposed guidelines also ndicate ,ome of the policy considerations 
that should guide the proposed commiu;e in setting uniform criteria for 
fees generally and. where feasibh. unifor n specific fees and policies. These 
policy considerations can be inf'!rred frc m the proposals in the guidelines 
calling for uniformity with regal d to copying fees and for the absence of a 
fee for a routine search or for !ir 1ited scr :ening out of exempt records and 
material. 

These proposals indicate that all agelcies ..hould depart from setting 
fees on the basis of a full cost poliC) with regard to most document 
requests. It recognizes that producti, n of most kinds of government 
documents confers in many ca'.es the leneral benefit of informing the 
public. Therefore, a uniform fee fo] producing and ::opying such 
documents should not be based )0 a ful cost policy. A gooJ case can be 
made for the recovery of only direct (osts. Most of the indirect costs 
attributable to the production a ld copying of records would be incurred 
by the agencies even without the passage of the Freedom of Information' 
Act. This is certainly true of the building depreciation and maintenance 
charges that are proportionally allocated to the production of records by 
some agencies. It could be true even of some of the direct fixed costs. such 
as the rental or depreciation charges for the duplicating equipment itself. 
It is likely that some agencies would have to purchase this equipment for 

"'Orrice of Economic Opportunity. 45 C.F.R. § 1005.13 (1970). The Department of 
Housing and Urban Development docs not charge for the (irst full hour of search time spent 
on a request. 24 C.F.R. § 15.14 (a)(I) (1970). The Securities and Exchange Commission 
does not charge for the (irst one-half hour of search time spent on a request. 17 C.F.R. 
§ 2oo.80e (a)(1970). 
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their intcrnal needs. and the copying or records for the public only has 
increased the rate of usage of the equipment. Because of this possibility. it 
would be difficult to come up with a direct cost attributable to the copying 
of records for the public if that cost were to be limited only to what is 
marginally incurred in duplicating records for the general public. 

Copying Fees. In recognition of these policy considerations. where the 
copying of ordinary documents is concerned the guidelines turn away 
from average direct costs incurred by the agencies to the market place for 
a st Indard norm. The guidelines would have :111 agencies charge the going 
conmercial rate for copying ordinary documents. The average 
con mercia I charge. of course, covers nc t only overhead costs like 
derreciation of duplicating equipment but 1 Iso includes a profit factor. 
Co 1sequently. one expects that this ree sho·Jld cover at least the direct 

. lab:>r and material costs involved in copyin; documents. It may not be 
encugh, however, to cover the fixd direcc costs involved in copying 
doc uments or all direct handling cost: relate( to such copying because the 
agencies are not primarily geared to the busiress of duplicating documents 
for the public as are private profit-making f ;rms. Even though the going 
rna 'ket rate may not cover all direct costs of .:opying. it is still appropriate 
to {dopt it as the norm. The public interes served in making copies of 
go\ernment records available at no greater charge than in the case of 
pritate papers justifies a ree that covers Ie 5S than all direct fixed and 
variable costs. Use of the going commercii. rate for copying fees would 
all·)w agencies to contract out the cluplica ion of requested records to 
pri/ate firms, as long as thc fees charged we"e in line with the going rate. 
Se\eral agencies utilize the contracting out: lrocedure, but in some cases 
the fees charged are clearly excessive when m ~asured against the proposed 
gui:ielines.131 The FPC contracts out, ':)Ut th{ fees charged are in line with 
the proposed guidelines. '311 A charge of sever: cents is made for each page 
reproduced. There also is a minimum charge of one dollar for each order. 
S!!( h a reasonable minimum charge would appear to be in order where 
work is subcontracted out. . 

Searching Fees. The guidelines recommend that all agencies not charge 
a fcc in the case of a routine search for a specific document. This 
recommendation is based on existing practice. Some agencies by 
regulation omit a charge for initial search time. This period varies from 
fifte~n minutesm to one hour uu according to published schedules. 

min some cascs the fee is twenty-live cents for each page copied. 
iliA fee of seven cents per page is charged for copying. with a minimum charge of $ 1.00 for 

each order. 
"Department of Justice. 28 C.F.R. § 16.4(b) (1970): however. a $3.00 application fee is 

charged. 
"Department of Housing and Urban Development. 24 C.F.R. § 15.14 (a)(I) (1970). 
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Variations in actual practice range more widely than this. It seems 
appropriate that some part of the search time be subsidized by the 
taxpayer in order to implement a free and open information policy. The 
guideline does not specify any number of minutes. It refers to "routine 
searches," for which there should be no charge. Search fees are limited to 
cases where the circumstances indicate that a substantial amount of time 
will be involved, as when the request asks for a number of documents. 

The agencies also vary among themselves with regard to computing the 
time charge; some charge by the hour while others charge by a fraction 
:hereof. Computation by the hour can resltlt in a larger fee in some cases. 
Here again there can and should be unifor nity among the agencies. 

Screening Out Exempt Documents. 0 Ie cost that is incurred by the 
agencies arises where competent staff mus~ screen documents to determine 
Nhether they are exempt. and if :;0, whe her they should nonetheless be 
jisclosed. As a theoretical malter it woul( seem that these costs should be 
borne entirely by tbe agency in all cases. Certainly the requester is not 
jeriving any benefit. special or oth,rwise, from this screening. 
Presumably the general public inter< st is being served when the 
·:xemptions are asserted and the ag!ncy tir Ie spent on these matters should 
le viewed as a public service. For. this reas )n the guideline provides that ih 
1 routine case no charge shall l-e made for the time spent screening 
documents to protect exempt infor'nation 

. However, where tbe screening process ~ ould be very burdensome, as in 
.he case of very broad categorical requc as. it would be appropriate to 
legotiate with the requester a fee to cover I hese costs. Such a charge would 
)e particularly appropriate whert! the It'quester is seeking the records 

:)rimarily for his own use and bl:nefit. Where the intended use of the 
: ecords would relate to the genera' publk interest, there would be good 
: eason not to charge for the sC'eeninr out of exempt records. The 
~)foposed guidelines would permit he age lcies in their discretion to omit 
...harges for screening out in these cases. 



344 


A PROPOSAL FOR UNIFORM REGULATIONS 265 

APPENDIX A 

R ECOM MENDA nON 24: Principles and Guidelines for 
Implementation of the Freedom of [nformation Act 

Adopted by the Administrative Conference of the United States 
May 8, 1971 

The Freedom of Information Act. 5 U.S.C. § 552. expresses 
important policies with respect to the availability to the public of records 
of federal agencies. To achieve free access to and prompt production of 
idet.tifiable government records in accordance with the terms and policies 
of .he Act. each agency* should confon.1 to the statutory policy 
enc;:mraging disclosure. adopt procedural rc~ ulations for the expeditious 
halldling of information requests. and r ~view the fees charged for 
pre viding information. 

RECOMMENDATON 

A. Genera.' PrinciJ'/es 

J\gencies should conform to the follo\l ing principles in ha,!dling 
requests for information: 

L Each agency should resolve questi0ns under the Freedom of 
Information Act with a view to pro"iding t;e utmost information. The 
exc mptions authorizing non·disclosur:! shoulll be interpreted restrictively. 

!. Each agency should make certain thai its rules provide the fullest 
ass istance to inquirers. including informatic n relating to where requests 
m~y be filed. It should provide the mest time y possible action on requests 
fOI information. 

\. When requested information is :,artially exempt from disclosure the 
ag. :ncy should. to the fullest extent possiblc. supply that portion of the 
inf :>rmation which is not exempt. 

4. If it is necessary for an agency to deny a request. the denial should be 
prcmptly made and the agency should specify the reason for the denial. 
Procedures for review of denials within the afency should be specified and 
any such review should be promptly made. 

5. Fees for the provision of information should be held to the minimum 
con.sistent with the reimbursement of the cost of providing the 
information. Provision should be made for waiver of fees when this is in 
the public interest. 

• The term a~ncy as used herein denotes an a~ncy. executive department, or a separate 
administration or bureau within a department which has adopted its own administrative 
structure for holding requests ror records, 
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B. GuidelinesJor Handling ojInformation Request 

Each agency should adopt procedural rules to effectuate the principles 
'stated in Part A. To assist in this task the folJowing guidelines are set forth 
as a model of the kinds of procedures that are appropriate and .would 
accomplish this purpose. . 

I. Agency assistance in making request Jor records. 

Each agency should publish a directory nesignating names or titles and 
Lddresses of the particular ofliceI and employees in its Washington oflice 
:,nd in its various regional an.d field )ffices to whom requests for 
:nformation and records should be sent. Appropriate means should be 
used to make the directory available to mt mbers of the public who would 
lIe interested in requesting information orecords. 

Each agency should direct one or mC'c! members of its staff to take 
pri mary responsibility for assisting the lublic in framing requests for 
i jentifiable records containing the in form, tion that they seek. The names 
('r titles and addresses of these suff mem:)ers should be included in the 
lublic directory rererredto above. 

.... Form oJrequest. 

"a. NosrandardJorm. 

No agency should require the use )f standard forms for making 
t !qucsts. Any written request thai identifi.:s a record sufliciently for the 
~ urpose of finding it should be acceptalle. A standard form may be 
effered as an optional aid. 

b. Categorical requests. 

i. Requests calling for all record..; falling within a reasonably 
specific category should be regarded as conforming to the statutory 
requirement of "identifiable records" if the agency would be reasonably 
able to determine which particular records lome within the request and to 
search for and collect them without unduly burdening or interfering with 
agency operations because of the staff tinle consumed or the resulting 
disruption of files. 

ii. If any agency responds to a categorical request by stating that 
compliance would unduly burden or interfere with its operations, it should 
do so in writing, specifying the reasons why and the extent to which 

. compliance would burden or interfere with agency operations. In the case 
of such a response the agency should extend to the requester an 
opportunity to confer with it in an attempt to reduce the request to 
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manageable proportions by reformulation and by outlining. an orderly 
procedure for the production of documents. 

3. Partial disclosure ofexempt records and Jiles. 

Where a requested file or record contains exempt information that the 
agency wishes to maintain confidential, it should offer to make available 
the file or a copy of the record with appropriate deletions if this can be 
done without revealing the exempt information. 

4. Time for reply to request. 

Every agency should either comply witl or deny a request for records 
"ilhin ten working days of its receil t unles. additional time is required for 
(,ne of the following reasons: 

a. The requested records are sto;ed in "hole or part at other locations 
t Ian the office having charge of the record! requested. 

b. The request requires the collectiolt of a substantial number of 
s )Ccified records. . 

c. The request is couched in cate ~oricalerms and requires an extensive 
$I ·arch for the records responsive to it. 

d. The requested records have not bt en located in the course of a 
routine search and additional efrorls are being made to locate them. 

c. The requested records require eXLmination and evaluation by 
p!rsonnel having the necessary competenc·! and discretion to determine if 
t: ley are: a) exempt from disclosu"e unde' the Freedom of Information 
Act and b) should be withheld as a mattu of sound policy, or revealed 
odly with appropriate deletions. 

When additional timc is requir!d for me of the above reasons, the 
a~ency should acknowledge the :equest in writing within the ten-day 
p:riod and should include a brief nltation of the. reason for the delay and 
a.1 indication of the date on which the recol ds would be made available or 
a t.ienial would be forthcoming. 

The ten-day time period specified above should begin to run on the day 
tt.at the request is received at that o:'fice of the agency having charge of the 
records. When a request is received at an office not having charge of the 
re\:ords, it should promptly forward' the re~luest to the proper office and 
notify the requester of the action taken . 
. If an agency does not reply to or acknowledge a request within the ten­

day period, the requester may petition the officer handling appeals from 
denials of records for appropriate action on the request. If an agency does 
not act on a request within an extended deadline adopted for one of the 
reasons set forth above. the requester may petition the officer handling 
appeals from denials of records for aClion on the request without 
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additional delay. If an agency adopts an unreasonably long extended 
deadline for one of the reasons set forth above. the requester may petiton 
the oflicer handling appeals from denials of records for action on the 
request within a reasonable period of time from acknowledgement. 

An extended deadline adopted for one of the reasons set forth above 
would be considered reasonable in all cases if it does not exceed ten 
additional working days. An agency may adopt an extended deadline in 
excess of the ten additional w0rking days (i.e. a deadline in excess of 
twenty working days from the time of ini .ial receipt of the request) where 
special circumstances would reasonab y warrant the more extended 
deadline and they are stated in tl'.e writter notice of the extension. 

S. Initial denials oJrequests. 

a. Form oJdenial. 

A reply denying a writter; request for a record should be in writing 
and should include: 

i. A reference to the specific e::emption under the Freedom of 
Information Act authorizing the withhc lding of the record and a brief 
:xplanation of how the exemption applies to the record withheld. • 

ii. An outline of the ap;JeaJ procedure within the agency and of 
the ultimate availability of judici.lI review in either the district in which the 
requester resides or has a principal pl;",;e of business. or in which the 
agency records are situated. 

If the requester indicates to the agen:y that he wishes to have a brief 
",ritten statement of the reasons why the exempt record is being withheld 

. IS a matter of discretion where neither L statute nor an executive order 
requires denial. he will be gi ven sllch a sta .ement. 

b. Collection oJdenials. 

A copy of all denial letters aud all wntten statements explaining why 
I;xempt records have been withhdd shoulc.. be collected in a single central­
office file. 

c. Denials: protection oJprivacy. 

Where the id~ntity ofa requester. or other identifying details relating to 
a request, would constitute an unwarranted invasion of personal privacy if 
made generally available. as in the case of a request to examine one's own 
medical files, the agency should delete identifying details from copies of 
the request and written responses to it that are made available to 

. requesting members of the public. 

98-389 0 - 74 - 23 
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6. Intra-agency appeals. 

a. Designation ofofficer for appeals. 

Each agency should publicly designate an officer to whom a requester 
can take an appeal from a denial of records. 

b. Time for action on appeals. 

There should be only one level of intra-agency appeal. Final action 
should be taken within twenty working dlYS from the time of filing the 
2ppeal. Where novel and very complicate( questions have been raised, the 
f gency may extend the ti me for final Iction for a reasonable period 
l>eyond twenty working days upon notify ng the requester of the reasons 
~'or the extended deadline and the date 0 I which a final response will be 
orthcoming. 

c. Action on appeals. 

The grant or denial of an appeal shoul i be in writing and set forth the 
'xemption relied on. how it applies to the ecord withheld. and the reasons 
'or asserting it. Copies of both gran's a ld denials on appeal should be 

.:ollected in one file open to the public am should be indexed according tb 
the exemptions asserted and. to the e> ten. feasible. according to the type 
of records requested. 

d. Necessity for prompt action Oil J eti! ions complaining ofdelay. 

Where a petition to an appeals offj<er complaining of an agency's 
railure to respond to a request or .0 r leet an extended deadline for 
responding to a request does not elicit an appropriate response within ten. 
oays, the requester may treat his requeH as denied and file an appeal. 
Where a petition to an appeals office' complaining of the agency's 
imposition of an unreasonably long dea( line to consider assertion of an 
e;;xemption does not bring about a pro;lCrly revised deadline. the requester 
.nay treat his request as denied after a reasonable period of time has 
elapsed from his initial request and he may then file an appeal. 

C. Feesfor the Provi.~ion ofInformation 

Each a:gency should establish a fair and equitable fee schedule relating 
to the provision of information. To assist the agencies in this endeavor. a 
committee composed of representatives from the Office of Management 
and Budget. the Department of Justice and the General Services 
Administration. should establish uniform criteria for determining a fair 
and equitable fee schedule reluting to requests for records that would take 
inlo account. pursuant to 31 U.S.C. § 483a (1964).lhe costs incurred by 
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the agency, the value received by the requester and the public interest in 
making the information freely and generally available. The Committee 
should also review agency fees to determine if they comply with the 
enunciated criteria. These criteria might include the following: 

,. Fees for copying documents. I n view of the public .interest in 
making government information freely available. the fee charged for 
reproducing documents in written, typewritten, printed or other form that 
permits copying b) duplicating processes. should be uniform and not 
I xceed the going commercial rate, eve1'\ ':here such a charge would not 
':over a\1 costs incurred by particular agen ~ies. 

2. No fee for routine search. In view of the public interest in making 
~overnment held information freel) availlble, no charge should be made 
for the search time and other incidentd costs involved in the routine 
ilandling of a request for a specific (ocum m1. 

3. No fee for screening oul ex! mpt .·('cords. As a rule. no charge 
ihould be made for the time involve J in e, amining and evaluating records 
for the purpose of determining whether ney are exempt from disclosure 
lnder the Freedom of Information I.ct an I should be withheld as a matter 
)f sound policy. Where a broat reqt est requires qualified agencx 
personnel to devote a substantial amount of time to screening out exempt 
records and considering whether they should be made available, the 
1gen,cy in its discretion may inclu(e in : ts fee a charge for the time so 
=onsumed. An important factor in I. ~ercising this discretion and 
determining the fee should be whether tl e intended use of the requested 
records will be of general public interest .lOd benefit or whether it will be 
)f primary value to the requester. 
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THE GAMES BUREAUCRATS PLAY: HIDE AND SEEK 

UNDER THE FREEDOM OF INFORMATION ACT* 


JOAN M. KATZ** 

The purpose of the Federal Freedom of Information Act is 
to permit private citizens access to government files, access 
that the Act's legislative history indicates was intended to be 
quite broad. The Act provides that information is to be 
available unless covered by specific exemptions. Mrs. Katz 
notes that the broad interpretations placed on the Act's ex­
emptions by federal agencies have virtually rendered the 
Act a nullity. She argues that courts should reject attempts 
to constrict public access to government files and should in­
stead read the exemptions in light of the purpose of the Act: 
to make the inner workings of the Government more visible 
to the private citizen. 

The Freedom of Information Act! was passed to "pierce the pa­
per curtain of bureaucracy" that shields federal government opera­
tions from public view.2 Under its predecessor, the 1946 Administra­
tive Procedure Act,S only persons "properly and directly concerned" 
could obtain access to agency records. Documents could be withheld 
from even this restricted group "in the public interest," or whenever 
"good cause [for confidentiality]" was shown. There was no provision 
for judicial review of agency refusals to disclose information', 

Some who urged the adoption of new legislation simply believed 
that unclassified information should be available to private persons. 
Otq.ers, like Ralph Nader,' also sought an instrument to expose some 
of the internal workings of government agencies. The preliminary 
result desired of the Act was increased openness and greater honesty 
in the administrative process; the ultimate goal sought was substan­
tial administrative reform, achieved in part through heightened pub­
lic awareness of administrative deficiencies. 

After three years of operation, the Freedom of Information Act 

• This article was written at the request of Ralph Nader and members of his staff 
at the Center for the Study of Responsive Law. The author gratefully acknowledges 
their encouragement and assistance . 

•• Member of the District of Columbia Bar. B.A., 1966. J.D., 1969, University of
California 	at Berkeley. 

15 U.s.C. § 552 (Supp. v. 1970). 
2112 CONGo REc. 13,647 (1966) (remarks of Congressman Laird). 
II Ch. 324. § 3. 60 Stat. 238. 
4 Mr. Nader's views were obtained in private conversations with the author. 
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has not fulfilled its advocates' most modest aspirations. Assuredly, 
the Act provides for "any person['s]" right to obtain information 
and, in the event of a denial, to seek judicial redress.1! Furthermore, 
the 1946 "public interest" and "good cause" phraseology has been 
eliminated, and the Act emphasizes that only information that it 
specifically exempts may be withheld.6 Unfortunately, however, the 
nine purportedly "specific" exemptions are generally confusing and 
ambiguous.7 The agencies have been able to convert these congres­
sional limitations into administrative loopholes through which fed­
eral officials escape with records intact. By concealing their records, 
bureaucrats maintain their aura of governmental inviolability and 
shield the incompetence and corruption which often exist in admin­
istrative agencies.s 

In this article, three of the exemptions frequently invoked by 
administrators will be discussed in detail.. Legislative history and 
court decisions will be considered that reveal the agencies' tendency 
to assert the broadest possible view of the Act's exemptions. The same 
sources, however, buttressed by statutory language and common sense, 
will be presented as authority for the narrow interpretations placed on 
the exemptions by Freedom of Information Act supporters. The sup­
porters' reasoning will evince a "functional" bent, an approach to the 
Act that tolerates only rational and necessary limitations on the over­
riding principle of access to government information. This approach 
will be advanced by the author as one with the potenti~l for tightening 
many of the loopholes presently riddling the Act. 

I. CONFIDENTIAL INFORMATION 

The fourth exemption states: "This section does not apply to 
matters that are ... (4) trade secrets and commercial or financial in-

IS [EJach agency, on request for identifiable records made in accordance with 
. published rules •.. shall make the records promptly available to any person. 

On complaint. the District Court of the United States in the district in which 
the complainant resides, or has his principal place of business, or in which the 
agency records are situated, has jurisdiction to enjoin the agency from with· 
holding agency records and to order the production of any agency records im­
properly withheld from the complainant. 

S U.s.C. § 552(a)(3) (Supp. V, 1970). 
6 "This section does not authorize Withholding of information or limit the avail· 

ability of records to the public. except as specifically stated in this section." 5 U.S.C. 
• 552(c) (Supp. 	V, 1970). 

1 See 5 U.S.C. § 552(b)(t)·(9) (Supp. V, 1970). 
8 For more detailed introductory com{larisons between the old and new legislation 

see Davis, The Information Act: A Preliml7lary Analysis, !!4 U. CHI. L. REv. 761 (1967); 
Note, The Freedom of Information Act: A Critical Review, 38 CEO. WASH. L. REV. 150, 
150·53 (1969). 
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formation obtained from a person and privileged or confidential."g 
Three of the ambiguities that abound in this exemption will be taken 
up in this discussion. The basic problem is to define, in substantive 
terms, the kind of information intended to be protected from dis­
closure by the phrase "privileged or confidentiaL" A second issue 
concerns the designation of an appropriate, essentially procedural, 
test to . determine whether particular agency records contain infor­
mation recognized as privileged or confidentiaL A final question in­
volves the exemption's coverage of documents prepared entirely from 
sources within the bureaucratic structure. 

A. 	 uPrivileged or Confidential" Information 

Different grammatical constructions of the fourth exemption 
have been offered to justify widely divergent views of the records 
covered. Under one reading, three classes of protected material are 
isolated-(l) trade secrets; (2) commercial or financial information; 
and (3) privileged or confidential information. Under an opposing 
analysis, only two classes are perceived-(l) trade secrets and (2) com­
mercial or financial information which is privileged or confidential.10 

The conflict between these two views reduces to this question: Does 
the exemption cover only such commercial and financial information 
as is confidential or privileged, or does the provision extend on the 
one hand to commercial and financial information and on the other 
to any confidential or privileged matter? 

If the fatter interpretation is accepted, a loophole of cavernous 
dimensions is created. Business matter not otherwise entitled to se­
crecy is granted immunity, and the term "confidential information" 
is made available for any material administrators cannot shelter un­
der one of the other exemptions. This interpretation, with its ex­
treme consequences, has been rejected in two of the four judicial pro­
nouncements on the subject. 

In Consumers Union of United States, Incorporated v. Veterans 
Administration,l1 the court held the fourth exemption inapplicable to 
comparative ratings of hearing aids compiled by the Veterans Adminis­
tration. The judge said, "The plain language of (exemption (4)J 
exempts only (1) trade secrets and (2) information which is (a) com

95 U.S.C. § 552(b)(4) (Supp. v, 1970). 
10 Davis, supra note 8, at 787-89. Professor Davis raised the possibility of two ad­

ditional grammatical constructions, which he recognizes as too implausible to be signifi­
cant. 

11301 F. Supp. 796 (S.D.N.Y. 1969). 
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mercial or financial, (b) obtained from a person, and (c) privileged 
Or confidential . ..."12 In the District of Columbia, the court of ap­
peals remanded a case to the district court to determine whether 
commercial information held by the Renegotiation Board was sub­
mitted to the Board in confidence.13 By its remand action, the court 
implicitly held that "confidential commercial or financial informa­
tion" is exempt under the Act, but information that is merely "com­
mercial" or merely "confidential" is not exempt. 

Barceloneta Shoe Corporation v. Compton14 is the only decision 
with a written opinion that purports to exempt "confidential" informa­
tion without regard to its commercial or financial character. The court 
in Barceloneta held that statements of NLRB witnesses need not be dis­
closed until the witnesses had testified at a hearing. While the fourth 
exemption was alluded to as protecting "information of a confiden­
tial nature," the holding was first and most elaborately based on the 
seventh exemption and on an analogy with the Jencks Act.111 The 
court observed, moreover, that it had had insufficient time to study 
fully the novel issues raised by the case. In The Tobacco Institute 
v. Federal Trade Commission,16 the plaintiff was granted disclosure of 
the names and responses of persons who had completed an FTC ques· 
tionnaire concerning smoking and health. The court, however, ex­
cepted the information submitted by persons who had originally re­
quested confidential treatment despite the absence of any commercial 
or financial- information. 

While very little material was actually withheld in The Tobacco 
Institute case, legislative history does raise the potential for similar 
judicial interpretations in the future. First, and most obviously, it 

. may be urged 	that had Congress so intended it could have written 
"commercial or financial information which is obtained from a per­
son and which is privileged or confidential." But this argument may 
be turned upon itself. In order to read "privileged and confidential" 
without regard to "commercial and financial," the exemption would 
have to provide for "privileged or confidential information." Dang­

121d. at 802 (emphasis added). 
13 Grumman Aircraft Eng'r Corp. v. Renegotiation Bd .• 425 F.2d 578 (D.C. Cir. 

1970). See also Bristol-Myers Co. v. FTC, 424 F.2d 935 (D.C. Cir. 1970). in which the 
same court. citing Grumman, remanded another case to the district court for further 
evaluation of the "confidentiality" of the apparently commercial documents in question. 
The court stated only that "the exemption [should be] strictly construed in light of the 
legislative intent." 424 F.2d at 938. 

14271 F. Supp. 591 (D.P.R. 1967). 
11118 U.S.C. § 3500 (1964). 
16 Civil No. 3035·67 (D.D.C., Apr. 11, 1968) (no written opinion). 

http:confidence.13
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ling modifiers are more abhorrent to good grammar and common
sense than absent pronouns and intransitive verbs. 

Another argument derives from the House and Senate reports
on the bills ultimately enacted into lawP The House Committee on
Government Operations stated: 

The exemption would include business sales statistics, inven­
tories, customer lists, scientific or manufacturing processes or 
developments, and negotiation positions or requirements in 
the case of labor-management mediations. It would include 
information customarily subject to the doctor-patient, lawyer
client, or lender-borrower privileges such as technical or fi­
nancial data submitted by an applicant to a government 
lending or loan guarantee agency. It would also include in
formation which is given to an agency in confidence, since a 
citizen must be able to confide in its government. lS 

Since the privileges between a doctor and his patient bear no re­
lation to commercial or financial matters, the Committee appears to
have recognized the existence of a self-contained category of exempt
"confidential or privileged" information. Professor Kenneth Culp
Davis,19 however, is not convinced. He suggests that slight credence
should be given this portion of the House Report, because much of
its language is taken from previous reports explaining earlier versions
of the Freedom of Information Act bill that. did not include the words
"commercial or financial." Senate Bill 1666,20 for example, one of the
predecessors of the bill finally enacted into law, was described in 1964
in terms almost identical to the quotation above. It exempted "trade
secrets and other information obtained from the public and customarily
privileged or confidential."21 Under these circumstances, the final 
(1966) House Report22 is arguably 

[an unsatisfactory] basis for finding the meaning of the en­
acted version that did include [the words "commercial or 
fina~cial"]. 

The problem here is to determine what the intent was. 
Committee reports not addressed to the enacted version of 

1'1 H.R. REP. No. 1497. 89th Cong .• 2d Sess. (1966) (reporting H.R. 5012): S. REP. 
No. 8 Ill. 89th Cong .• 1st Sess. (1965) (reporting S. 1160). Professor Davis considers that 
these two committee reports contain ninety-five percent of the significant legislative 
history on the Act. Davis. supra note 7. at 762. 

18 H.R. REP. No. 1497. supra note 17. at 10 (emphasis added); S. REP. No. 815. su
pra 	note 17. at 9. contains similar language. 

1ll See Davis, note 8 supra. 
20 S. 1666. 88th Cong .• 2d Sess. (1964). 
21 S. REP. No. 1219, 88th Cong., 2d Sess. 6 (19M). 
22 H.R. REP. No. 1497. supra note 17. 
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the bilI do not show the intent of Congress in enacting the 
statute.23 

./ 

It is conceivable that the authors of the 1966 Report were aware 
of the discrepancies between the language of the earlier report and 
the terms of the bill they were endorsing, and found the old language 
apposite to the meaning they sought to infuse into the bill. It seems 
more realistic to assume, however, as Professor Davis does, that the 
earlier description was incorporated with no thought for its appli­
cability to the legislation's new terms. 

In any event, the Davis position is reinforced by additional 
legislative history opposing the disjunctive view of the exemption. As 
the preceding discussion noted, "trade secrets and other information 
obtained from the public and customarily privileged or confiden­
tial"24 were originally excluded. Presumably, "other information" was 
understood to be modified by "privileged or confidential," for were 
that not true, "other information," i.e. any and all information, would 
have been immune from disclosure. The Act would have been a nul­
lity. With the substitution of "commercial or financial" for "other 
information," it appears that CongTess simply recognized and rejected 
the unduly broad scope of "other [confidential or privileged] informa­
tion." If the change were designed to enact a basic grammatical revision 
in the exemption and create a new category of protected information, 
there would seemingly be some legislative comment to that effect. 
There is none in the House or Senate Reports. However, in his Memo­
randum on the Public Information Section of the APA, Attorriey Gen­
eral Ramsey Clark offers an explanation.25 He contends that the ne~ 
language was specifically intended to cover commercial and financial 
data: submitted with loan applications. But even if loan applications 
were granted special consideration in this manner, there is no indica­
tion that the protection afforded them was not to be limited by the 
same strictures of confidentiality that applied to the "other informa­
tion" originally within the exemption. 

Congressmen, witnesses, and administrators have variously ex­
pressed the opinion that "privileged or confidential" only modifies 
-"commercial or financial information." Representative D"wyer re­

28 Davis, supra note 8, at 790-91. 
2' S. 1666, 88th Cong., 2d Sess. (1964). 
211 Professor Davis comments generally on the Attorney General's Memorandum; 

"[It] is the law in the sense that it guides the government's practices under the Act, 
but it is not the law in the sense of binding the courts. Its quality is excellent but, 
quite legitimately, it reHects the point of view of the agencies, all of whom opposed the 
enactment," Davis. supra note 8, at 761. 

http:explanation.25
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ferred to the fourth exemption as "trade secrets and privileged busi­
ness data."z6 An American Bar Association representative testifying 
at congressional hearings stated: "I think it is the intention of the 
committee and staff to exempt any trade secret or commercial or 
financial information which is of a privileged or confidential charac­
ter."21 Wilbur J. Cohen, then Assistant Secretary of Health, Educa­
tion, and Welfare, complained to Congressman Moss that "there is no 
general exemption of information obtained by the government in 
confidence ...."28 The viewpoint of these knowledgeable persons is 
more than credible: under the disclosure mandate of the Freedom of 

•. 	Information Act211 there is simply no justification for excluding all 
business data or all confidential information. 

B. Test for Privileged or Confidential Information 

Whatever grammatical construction is ultimately accepted, a 
more procedural question arises. Assuming that an agency possesses 
certain commercial or financial records, who is to decide if these rec­
ords are privileged or confidential-the person who originally sup­
plied the information, the agency by an objective standard, or the 
agency by its own predilections? 

The 'third choice would constitute a near return to the unfet­
tered administrative discretion that existed prior to the passage of the 
Act. Only the House Report discussed below recognizes this as a le­
gitimate option. The first choice, which has received considerable 
support, would permit individual citizens, guided only by self-inter­
est, to dictate matters of federal policy, Only the objective standard 
comports with the goal of maximum, nondiscretionary disclosure. In 
practice, this standard would have to be defined by the common law 
of privilege and confidentiality and, if necessary, by the promulga­

26 112 CONGo REC. 13,660 (1966). See also Hearings on H.R. 5012 Before the Sub· 
('omm. of the House Comm. on Gov't Operations. 89th Cong., 1st Ses5. 176 (1965) 
(remarks. of Congressman Gibbons). 

21 Hearings on H.R. 5012, sttpra note 26. at 99 (remarks of Chisman Hanes, Chair­
man of the Committee on Personal Injury of the AnA Section of Administrative Law). 

28 ld. at 524. See also id. at 235 (comments from the Atomic Energy Commission); 
Hearings on S. 1J60 Before the Subcomm. on Admin. Pract. and Proc. of the Senate 
Comm. on the Judiciary, 89th Cong.• 1st Sess 99 (1965) (remarks of L. Niederlehner. 
Acting General Counsel, Department of Defense); id. at 35·36 (statement of Edwin F. 
Rains, Assistant General Counsel. Treasury Department); id. at 383 (comments from 
the Department of Agriculture); id. at 426 (letter from D. Otis Beasley. Assistant Sec. 
retary of the Department of the Interior). 

29 "This section does not authorize withholding of information or limit the avail­
ability of records to the public. except as specifically stated in this section:' 5 U.S.C. 
§ 552(c) (Supp. V. 1970). 
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tion of administrative guidelines on the meaning of "privileged" and 
"confiden tial." 

Three courts appear to have endorsed the unfettered prerogative 
of persons submitting information to have it kept confidential. Dic­
tum in Benson v. General Services Administration30 appears explicit: 
The exemption is meant to protect information that a private indi­
vidual wishes to keep confidential for his own purposes but reveals 
to the government-under the express or implied promise by the gov­
ernment that the information will be kept confidentiaL"31 But the 
issue in Benson was whether governmental as opposed to private 
sources of information should be protected. The court's statement 
does not preclude the possibility that agencies might not be empow­
ered or required to promise confidentiality for every piece of com­
mercial information that the contributor might want to protect. An 
assertion in Grumman Aircraft Engineering Corporation v. Renego­
tiation Board32 is similarly ambiguous. Plaintiff subcontractor was seek­
ipg disclosure of performance reports in which it had been evaluated 
by prime contractors. The court stated: "After examining those doc­
uments, the District Court must decide whether they contain commer­
cial or financial information which the contractor would not reveal 
to the public and therefore are exempt from disclosure or are subject 
to release only after appropriate deletions have been made."33 The 
lower court was not instructed to discover whether in fact the reports 
were given to the agency on the condition that they be maintained 
in secrecy. Rather, the court-not some administrator-was charged 
with judging what the contractor "would" have withheld; a "reason­
able contractor" test can almost be read between the lines. A truly 
clear distinction was drawn only in The Tobacco Institute case.34 

There, responses to a questionnaire that were returned with a request 
for confidentiality were withheld; those accompanied by no such de­
mand were disclosed. The decision's clarity is remarkable in light of 
the confusion evidenced by legislative history. 

While tne Senate Report does not explicitly mention the issue, 
it implicitly supports an objective standard by describing the exempt 
commercial matter as information "customarily" considered privi­
leged. lltl "Customarily" was also the word invoked on behalf of objec­

80289 F. Supp. 590 (W.D. Wash. 1968). aU'd. 415 F.2d 878 (9th Cir. 1969). 

811d. at 594. 

82425 F.2d 578 (D.C. Cir. 1970). 

881d. at 582 (emphasis added). 

84 Civil No. S035·67 (D.D.C.• Apr. 11. 1968) (no written opinion). 

US. REP. No. 813. suprd note 17, at 9. 
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tivity by Senator Long in 1964. Senator Humphrey had proposed an 
amendment to exemption (4) to provide that "trade secrets and infor­
mation obtained from the public in confidence or customarily privi­
leged or confidential" be free from disclosure. Senator Long, sponsor 
and floor manager of the bill, repudiated the suggestion asserting: 
"[It] might result in certain agencies taking much information from 
the public 'in confidence' in the future that has not customarily been 
considered confidential or privileged. This is something which we 
should seek to avoid ...."36 

On the other side of the Hill, authors of the House Report ex­
pressed a view more compatible with the Humphrey proposal. AI· 
though the Committee's description of information covered by ex· 
emption (4) includes references to records "customarily" withheld, the 
Report concludes: 

[The exemption also covers] information which is given to 
an agency in confidence, since a citizen must be able to con· 
fide in its government. Moreover, where the government has 
obligated itself in good faith not to disclose documents or 
information which it receives, it should be able to honor such 
obligations.37 

Commenting on this statement, Professor Davis notes: "Language in 
a committee report which is at variance with language in a bill tends 
to show that the sponsors of the committee language were unsuccessful, 
in their effort to put that language into the bill."lI8 The court in Benson 
v. General Services A dministration expresses similar skepticism: 

The House Report accompanied the bill on its passage 
through the House of Representatives, after the bill had 
already passed the Senate. It therefore seems to me that it 
represents the thinking of only one house, and to the extent 
that the two reports disagree, the surer indication of con­
gressional intent is to be found in the Senate Report which 
was available for consideration in both houses.39 

The Attorney General's office has provided little assistance in re­
solving the issue. Alluding to the sentences quoted above from the 
House Report, Attorney General Clark claimed that "they underline 
the protection afforded by this exemption to information given to the 
government in confidence, whether or not involving commerce or 

36110 CONGo REC. 17.667 (daily ed. July HI. 1964). 

87 H.R. REP. No. 1497. supra note 17, at 100. 

38 Davis. supra note 8, at 810. 

811289 F. Supp. 590. 595 (W.D. Wash. 1968). aD'd. 415 F.2d 878 (9th Cir. 1969). 
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finance."40 The statement appears to support the House position, but 
the reference to "commerce or finance" indicates that the Attorney 
General was focusing on the substantive question of the Act's applica­
tion to nonbusiness confidential information. At another point, how­
ever, he observed that the word "customarily" was deleted from earlier 
versions of the bill to "[negate] the possibility of a privilege created 
simply by agency custom."n The Attorney General thus rejected ad­
ministrative discretion, but expressed no opinion on private election 
versus objective standards. 

With judicial pronouncements uncertain and legislative authorities 
inconclusive, consideration must be given to the language and spirit 
of the law itself. Subsection (c) of the Freedom of Information Act 
states: "This section does not authorize withholding of information or 
limit the availability of records to the public, except as specifically 
stated in this section."42 According to Professor Davis, 

[t]he pull of the word "specifically" is toward emphasis on 
statutory language and away from all else .... Courts that 
usually constitute themselves working partners with legisla­
tive bodies to produce sensible and desirable legislation may 
follow their accustomed habit in narrowing the ascertainable 
meaning of the words of an exemption. but in some degree 
they are restricted in following these habits in broadening 
that meaning. The "specifically stated" restriction operates 

43 in only one direction.

While the Freedom of Information Act does not state an explicit 
policy on this issue, the relatively fixed guidelines that would be 
provided by an objective standard of confidentiality approximate most 
closely the goal of maximum nondiscretionary disclosure expressed 
in subsection (C).44 Through application of traditional judicial prin­
ciples of "confidentiality," an objective standard would also provide 
sufficient protection to individuals who supply the Government with in­
formation, and who may also be covered by the "informers' privilege" 
contained in die Act's seventh exemption.45 

40 ATTORNEY GENERAL'S MEMORANDUM ON THE PUBLIC INFORMATION SECTION OF THE 
APA 34 (1967) [hereinafter cited as AIT'y GEN. MEM.]. 

4lId. at 33. 
425 U.S.C. § 552(c) (Supp. V. 1970). . 
43 Davis, supra note 8, at 783-84; see United States v. Aarons, 310 F.2d 341, 347 

(2d Cir. 1962) (exception to requirement of publishing rules in the Federal Register 
must not be widened by judicial fiat). 

44 Legislative history offers several constructions of subsection (c) that evince the 
intention to minimize discretion. See, e.g., S. REP. No. 813, mpra note 17, at 10; H.R. 
REP. No. 1497, supra note 17, at II, cited in Arr'y GEN. MEM., supra note 40, at 39; 
112 CONG; Rl:c. 13,659 (1966) (remarks of Congressman Gallagher). 

411 See discussion of the scl'enth exemption at text accompanying notes 100- \0 infra. 
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C. 	 Documents Prepared by an Agency 

The third issue meriting brief discussion in connection with this 
exemption involves the phrase, "obtained from a person." Three cases 
have held that the exemption "condones withholding information 
only when it is obtained from a person outside the agency."46 Thus, 
when the Veterans Administration conducted studies of various types 
of hearing aids, a court held the fourth exemption impotent to bar 
disclosures of the VA's test methods and results. Because of their 
origin within the bureaucracy, the records were not considered infor· 
mation "obtained from a person."41 

There is some legislative history to dispute the distinction that 
the courts have been making. As first written, the Freedom of In­
formation Act bill only protected information "obtained from the 
public."48 During the 1965 hearings, at least two agencies urged a 
change in the bill's language to include information generated within 
the agencies. 49 Attorney General Clark's view is that the new phrase­
ology, "obtained from a person," was adopted to serve this purpose.50 

The substitution of "person" for "public" has been more authoritatively 
explained, however, by the Senate Committee. Their Report states: "It 
was pointed out in statements to the Committee that agencies may ob­
tain information of a highly personal and individual nature. To better 
convey this idea the substitute language is provided:'51 The Adminis­
trative Procedllre Act, moreover, excludes government agencies from 
its definition of "person,"o2 ilnd the examples of exempt records in 
both the Senate and the House Reports all indicate private sources 
of information. 

If records of administrative origin were protected by the fourth 
e:ltemption, commercial and financial information might be immunized 
merely by transferring records from one agency to another with a 
promise of confidentiality.Cia Yet those internal records that do require 

46 Grumman Aircraft Eng'ring Corp. v. Renegotiation Bd" 425 F.2d 578. 580-81 
(D.C. Cir. 1970); Consumers Union of United States, Inc. v. Veterans Administration, 
301 I'. Sapp. 796, 802-03 (S,D.N.Y. 1969); Benson v. General Services Administration. 
289 F. Supp. 590, 594 (W.D. Wash. 1968). aU'd, 415 F.2d 878 (9th Cir. 1969) (emphasis 
added). 

41 Consumers Union of United States, Inc. v. Veterans Administration, 301 F. Supp. 
796, 802·03 (S.D.N.Y. 1969). 

48 S. lJ60, 89th Cong., 1st Sess. (1965) (emphasis added). 
49 Hearings on S. 1160, supra note 28, at 383 (letter from Dep't of Agriculture to 

Senator James Eastland); id. at 437 (Dep't of Labor comments). 
110 Arr'y GEN. MEM., supra note 40. at 34. 
51S. REP. No. 813. supra note 17, at 2. 
525 	U.S.C. § 551(2) (Supp. V, 1970). See Grumman Aircraft Eng'ring Corp. v. Re· 

negotiation 	Bd., 425 F.2d 578, 582 n.18 (D.C. Clr. 1970). 
53 Grumman Aircraft Eng'ring Corp. v. Renegotiation Bd., 425 F.2d 578, 580-81 

(D.C. Cir. 1970); Consumers Union of United States, Inc. v. Veterans Administration, 
SOl F. Supp. 796, 803 (S.D.N.Y. 19(9). 
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secrecy in the public interest are adequately shielded by a host of 
other exemptions at the Government's disposal and thus do not 
require the added protection of the fourth exemption. Federal agencies 
perform their functions at public expense and supposedly for the 
public's benefit. Taxpayers. therefore, have a strong claim to informa­
tion derived wholly from sources within the bureaucracy. 

II. INTERNAL COMMUNICATIONS 

One of the exemptions clearly directed to information generated 
within the Government is exemption (5): "This section does not apply 
to matters that are ... (5) inter-agency or intra-agency memorandums 
or letters which would not be available by law to a party other than 
an agency in litigation with the agency."54 The provision has two 
interrelated purposes-(l) to foster uninhibited discussion within the 
Government on legal and policy matters; and (2) to prevent premature 
disclosure of agency records when such disclosure might impede the 
proper functioning of the administrative process.Gil 

All internal memoranda, however, are not protected. As the mod­
ifying phrase "which would not be available by law to a party other 
than an agency in litigation with an agency" indicates. only those 
documents traditionally privileged under discovery law are covered. 
This discussion thus begins with a brief outline of the common law 
privilege for intra-agency records. A second section identifies some of 
the exemption's temporal and functionallimitations.56 

A. Common Law Privilege 

Under Rules 34(a) and 26(b) of the Federal Rules of Civil Pro­
• 	 cedure, a party may obtain an order for the production of nonprivi­

leged documents. Internal governmental communications were first 
recognized as "privileged" in United States v. Morgan. 57 The Supreme 
Court there invalidated an examination of the Secretary of Agriculture 
by 9,eposition: "We have explicitly held in this very litigation that 
'it is not the function of the court to probe the mental processes of the 
Secretary [citation]. Just as a judge cannot be subjected to such scru­
tiny [citation], so the integrity of the administrative process must be 

54 5 U.S.C. § 552(b)(5) (Supp. 1970). 
55 S. REP. No. 813. supra note 17. at 9; H.R. REP. No. 1497. supra note 17. at 10. 
M Other potential issues relating to this exemption are readily apparent-the mean­

ing of "letters" or "memorandums" may be problematical and the relevance of the ex­
emption to congressional correspondence with administrators may be brought into ques­
tion. These issues, however. are beyond the scope of this analysis. 

57383 U.S. 409. 422 (1940). 

http:Morgan.57
http:functionallimitations.56
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equally respected."58 Subsequent cases elaborated on the privilege in 
, its application to Rule 34 orders to produce. Its invocation was said 

to depend on the nature of the documents as "internal working 
papers," not on the content of particular records. 59 Protection was said 
to focus on the "consultive functions of government."60 A presumption 
of regularity in administrative decision-making was recognized as an 
underlying justification for the rule.61 

In numerous cases citing Morgan62 or invoking generally the in­
ternal communications immunity,6S purely factual material contained 
in inter- or intra-agency letters or memoranda has been disclosed. In 
keeping with the basic purpose of protecting an agency's or an ad­
ministrator's "mental processes," courts have restricted the common 
law privilege to matters of opinion or policy. 

Legislative history under the Freedom of Information Act sup­
ports incorporation of this fact-policy dichotomy. When the first new 
information bill passed the Senate in 1964, it contained an exemption 
for "those parts of intra-agency or inter-agency memorandums or 
letters dealing solely with matters of law or policy. "64 The Senate 
Report underscored the fact that "all factual material in Government 
records [was) to be made available ...."65 While the change in ex­
emption (5) to the discovery standard broadened the exemption, there 
is no evidence that it was intended to discard the fact-policy distinction. 
Rather, the new criterion was apparently invoked only to assure the 
nondisclosure of documents when facts and policy are inextricably 
intertwined.66 Since passage of the law, at least four Freedom of Infor­
mation Act cases have recognized the distinction and have accordingly 
sanctioned access to documents, or parts of documents, containing 
essentially factual materia1.61 

IISId. at 422. 

119 Walled Lake Door Co. v. United States, SI F.R.D. 258 (E.D. Mich. 1962). 

60 Kaiser Aluminum &: Chemical Corp. v. United States, 157 F. Supp. 939 (Ct. 


CI. 	1958). 
61 Braniff Airways, Inc. v. Civil Aeronautics Bd., 579 F.2d 453, 462 (D.C. Cir. 1967). 
112 See, e.g., Davis v. Braswell Motor Freight Unes, Inc. 363 F.2d 600 (5th Cir. 19(6); 

Unistrut Corp. v. United States, 37 F.R.D. 478 (E.D. Mich. 1965); Madden v. Milk 
Wagon Drivers Local 753, 299 F. Supp. 490 (N.D. Ill. 1964); SEC v. Shasta Minerals &: 
Chemical Co., 36 F.R.D. 25 (D. Utah 1964). 

113 Su, e.g., Machin v. Zuckert. 316 F.2d 336 (D.C. Cir. 1963); Boeing Airplane CO. 
Y. 	 Coggeshall, 280 F.2d 654 (D.C. Cir. 1960). 

64 S. 1666. 88th Cong .• 2d Sess. (1964). . 
65 S. REP. 1219, supra note 21, at 70. 
66See, e.g., Hearings on S. 1160, supra note 28. at 266 (letter from the NLRB): id. 

at 46 (testimony of Treasury Department representative); id. at 406·07 (letter from the 
Department of Commerce); id. at 417 (letter from Department of Defense); id. at 450 
(comments from the Federal Communications Commission). 

61 Bristol·Myers Co. v. FTC, 424 F.2d 935, 939 (D.C. Cir. 1970); General Services 
Administration v. Benson. 416 F.2d 878, 880 (9th Cir. 1969); Wellford v. Hardin. Civil 

http:materia1.61
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B. Temporal and Functional Limitations 

The fifth exemption is restricted not only by the laws of discovery 
but also by certain temporal and functional limitations peculiar to the 
Freedom of Information Act. These limitations have arisen because 
of the Act's overriding goal of disclosure that has led some courts to 
hold the exemption inapplicable when its supporting policy reasons 
have no bearing on a particular case.68 If neither internal govern­
mental communications nor specific administrative programs will be 
hampered by disclosure of particular internal memoranda or letters. 
the fifth exemption, which might otherwise permit withholding of the 
records, may be held inapplicable. 

In American Mail Line Limited v. Gulick,6!) the Maritime Admin­
istration Subsidy Board had ordered plaintiff steamship line to refund 
past subsidy payments. Plaintiffs requested a copy of the entire mem­
orandum on which the Board's decision was based, the last five pages 
of which had been publicly set forth as the Board's findings and 
determinations. The district court refused disclosure; the appellate 
court reversed, stating: 

We do not feel that appellee should be required "to operate 
in a fishbowl," but by the same token we do not feel that 
appellants should be required to operate in a darkroom. If 
the Maritime Subsidy Board did not want to expose its staff's 
memorandum to public scrutiny it should not have stated 
publicly in its April II ruling that its action was based on 
that memorandum, giving no other reasons or basis for its 
action. When it chose this course of action, "as a matter of 
convenience," (Brief for Appellee at 9) the memorandum lost 
its intra-agency status and became a public record, one which 
must be disclosed to appellants.7o 

An internal communication that once was entitled to immunity thus 
lost its privileged status. The implication of American Mail Line 
is that other kinds of agency action, similarly externalizing agency 
working papers, could also divest the papers of their exempt status. 
This potential was realized in General Services Administration v. 
Benson when internal memoranda to be used as guidelines for and 

No. 21551 (D. Md., June 26, 1970) (slip opinion at 7); Consumers Union of United 
States, Inc. v. Veterans Administration, 301 F. Supp. 796, 805·06 (S.D.N.Y. 1969). 

68 Other exemptions are similarly affected by such limitations. See, e.g., Freeman v. 
Seligson, 405 F.2d 1326 (D.C. Cir. 1968) (fourth exemption), and cases cited in Part 
III(A) of this article concerning functional limitations on the seventh exemption. 

69411 F.2d 696 (D.C. Cir. 1969). 
701d. at 703. 
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explanations of agency cOllduct were found transformed into "state­
ments of policy and interpretations which [hadJ been adopted by the 
agency," and were therefore held subject to disclosure. 71 

Similar functionalism appears in some pre-Freedom of Informa­
tion Act cases. In at least two instances, gnnd jury minutes were 
divulged because the dissolution of the investigative body and the 
exposure of the identity of all witnesses had removed all reasons for 
secrecy.72 Internal documents of a municipal board of trade were 
made available in another case; the information involved actIVIty 
which had transpired four to six years earlier and could in no 'way 
compromise the position of persons currently trading.'3 

The only debatable issue at this time is the extent to which the 
fifth exemption is restricted by these sorts of limitations. In the Free­
dom of Information Act cases cited above, the limitations on the fifth 
exemption were imposed when administrators supported admittedly 
public actions on the basis of documents that previously had been 
considered internal memoranda. American iHail Line involved ex­
plicit incorporation of part of the document sought. Benson con­
cerned undisputed reliance on the requested information. Further­
more, inferences drawn from congressional preoccupation with the 
premature release of administrative records raise the possibility. of 
still broader applications of functional and temporal limitations. The 
House Report states: "[AJ ... government agency cannot always 
operate effectively if it is required to disclose documents or infor­
mation which it has received or generated before it compl~tes the 
process of awarding a contract or issuing an order, decision. or reg­
ulation."74 Attorney General Clark states: "The CongTess did not 
intend to require the production of such documents where prema­
ture disclosure would harm the authorized and appropriate purpose 
for which they are being used."75 The implication of these two state­
ments is that once the decision. order. or regulation has been issued, 
or the con.tract has been granted, secrecy is no longer necessary. Even 
if little or no reliance has been placed on the papers involved, the 
disposition of the matter renders the issues moot and confidentiality 
inappropri:lte. 

71415 F.:ld 878. 881 (9th CiL 19(9). See .5 U.S.C. § 552(a)(2)(B) (Supp. V, 1970). 
72 United States v. Socony·VaCUllnl Oil Co., 310 U.S. 150 (1940); United States v. 

Ben Grunstein R: Sons Co., 137 F. Supp. 197 (D.N.J. 1955). 
73 Rosee v. Board of Trade, 36 F.R.D. 684 (N.D. 111. 19(5). 
74 H.R. REP. No. 149i. supra note 17. at 10. 
711 Arr'y GEN. MUf., supra note 40, at 36. 
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This interpretation is supported by the theory that democratic 
government should not generally sanction decisions reached on the 
basis of secret recommendations that are never unveiled for public 
comment.76 It is dubious, however, that Congress intended to sug­
gest quite so far-reaching an interpretation. In the Senate Report 
on an earlier version of the Act, the Committee's comments con­
cluded with the definitive assertion that "All . . . final agency deter­
minations on legal and policy matters which affect the public [are 
to be made available.]"77 No such declaration appears in the Com­
mittee reports accompanying the ultimate version of the. bill. More­
over, while Congressman Moss, who chaired the House Committee, 
expressly approved of the notion that "[O]nce ... action is taken, 
we should be able to examine the material that went into the deci­
sion," he also stated regretfully, "I don't think it possible at this time 
to go that far in drafting language."78 

The Act itself does not, unfortunately, address this issue. While 
there are clearly genuine interests to be protected in frank intra- and 
inter-agency discussion, whenever agency action cannot be explained 
without disclosure of particular documents the interest in open gov­
ernment operations would seem to override the concern with unin­
hibited dialogue..If, however, the courts accept this position, the 
agencies might argue that functional and temporal considerations 
should be applied in their behalf as well. They might contend that 
the discovery cases, which focus on the nature of the documents as 
"internal working papers" and not on the content of the documents 
themselves,79 should apply to the Freedom of Information Act. Thus 
when the release of any record would hamper an agency's program 
or hinder internal communications the agency might claim it should 
be privileged under the fifth exemption. 

This argument has been raised implicitly in a case now pending 
before the district court for the District of Columbia. In Wellford 
v. Hardin,80 the Government is contending that because certain, pri­
marily factual, indices maintained by the Agriculture Department are 
used in the internal deliberative processes of the Department, they 
must therefore be "intra-agency memorandums" within the purview 

76 See Hearings on S. 1663 Be/ore the Subcomm. on Admin. Pract. and Proc. of 
the Senate Comm. on the Judiciary. 88th Cong., 2d Sess. (1964). 

77 S. REP. No. 1219. supra note 21, at 7. 
78Hearings on H.R. 5012, supra note 26, at 149. 
'19 Walled Lake Door Co. v. United States, !H F.R.D. 258 (E.D. Mich. 1962). 
80 Civil No. 22:;:77 (D.D.C.• filed Mar. 12. 1970). 
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of the fifth exemption. Presumably, however, most if not all of the 
documents in an agency's possession are "used" in its internal pro­
cesses. Plaintiffs in the Wellford case are arguing that the precise na­
ture of the document itself, i.e. whether it is in fact a "memoran­
dum" containing policy recommendations, must be considered for 
purposes of exemption. The Freedom of Information Act "does not 
authorize an agency to throw a protective blanket over all informa­
tion by casting it in the form of an internal memorandum."81 Nor 
did Congress intend to make a game out of the Act with equal han­
dicaps on the sides of agencies and citizenry. Subsection (c) of the 
Act, which restricts the withholding of documents to those cases 
which fit within the specific statutory exemptions, makes this clear. 
The functional and temporal limitations are and should be biased 
in favor of public access to agency records for such is the bias and 
end of the Act itself. 

III. INVESTIGATORY FILES 

The seventh exemption provides for the protection of "inves­
tigatory files compiled for law enforcement purposes except to the 
extent available by law to a party other than an agency."S2 The stat­
utory language suggests three prerequisites to withholding informa­
tion on this basis. The records must be: (1) part of an investigative 
file; (2) used in law enforcement; and/or (3) barred from access un­
der discovery practice. Because the meaning of "law enforcement pur­
poses" is central to an understanding of the whole exeu{ption, this 
second factor will be considered initially. Brief distinctions between 
some of the possible contents of an "investigatory file" will follow, 
succeeded by an analysis of the precise relation of the discovery cases 
to this statutory provision. 

A. "Law Enforcement Purposes" 

T1Je House Committee and the Attorney General have asserted 
that "law enforcement purposes" relate to regulatory as well as judi­

ss cial enforcement proceedings. While the statutory language and its 
legislative history leave room for doubt,84 several courts have adopted 
this view.85 The issue appears to be conclusively decided. 

Bristol-Myers Co. v. FTC, 424 F.2d 935. 939 (D.C. Cir. 1970). 

825 U.S.C. § 552(b)(7) (Supp. V. 1970). 

83 H.R. REP. No. 1497, supra note 17, at II; Arr'y GEN. MEM., supra note 40, at 117. 

84 See, e.g., S. REP. No. 813, supra note 17, at 9. 

8~ E.g., NLRB v. Clement Brothers Co., 407 F.2d 1027 (5th CiL 1969); Barceloneta 


Shoe Corp. v. Compton, 271 F. Supp. 591 (D.P.R. 1967). 
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The substantive meaning of "law enforcement purposes" re­
mains to be fully explored. There is considerable case law and legisla­
tive history to support the view that the exemption applies only to 
investigatory material gathered for pending or imminent adjudicatory 
proceedings, and that the exemption's own term, "law enforcement 
purposes," imposes a functional limitation on the exemption's applica­
tion. In Bristol-MyeTs Company v. FTC,86 in which documents were 
sought which comprised or contributed to an FTC investigation re­
sulting in the institution of rule-making proceedings, the FTC invoked 
the seventh exemption and the court said: 

At one time the Commission apparently intended to deal with 
the subject of its proposed rule by proceeding against Bristol­
Myers and other companies for misleading advertising prac­
tices. Thus, there is some basis for the view that the items 
sought are "investigatory files compiled for law enforcement 
purposes." Nevertheless, the complaint was withdrawn more 
than two years prior to the Notice of Rulemaking that pre­
cipitated the company's present request for documents. If 
further adjudicatory proceedings are imminent, then the 
company's request may fall within the category the exemption 
was designed to control .... But the agency cannot, consis­
tent with the broad disclosure mandate of the Act, protect all 
its files with the label "investigatory" and a suggestion that 
enforcement proceedings may be launched at some unspecified 
future date.81 

The case was remanded with orders that the district court determine 
whether there was a realistic prospect of enforcement proceedings. 

In Cooney v. Sun Shipbuilding & Drydock Company,88 a wrongful 
death action in which the plaintiff subpoenaed government agents 
for a four and one-half year old accident report (as opposed to the 
recently compiled investigatory files in Bristol-Myers), the court re­
quired that most of the report be produced since the time for en­
forcement action had long passed. The court described the effect of 
the seventh exemption: "[F]iles or portions thereof, need not be dis­
closed during the investigative stages of a contemplated litigation or 
enforcement proceeding; and statements of witnesses need not be 
disclosed prior to the time that these witnesses have testified in the 

86424 F.2d 9!l5 (D.c. Cir. 1970). 

811d. at 939. 

81288 F. Supp. 708 (E.D. Pa. 1968). 
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formal proceedings."89 Cases such as Barceloneta Shoe Corpomtioll v. 
Compton flO and Clement Brothers v. NLRB/H in which application of 
the exemption had been allowed, were distinguished on the ground that 
they involved ongoing enforcement proceedings. The controlling factor 
in Brislol-Aiyers and Cooney was' not the date on the investigatory files 
but the date or prospect of enforcement action. 

Legislative history supports this emphasis on the imminence of 
adjudicatory proceedings. The House Report depicts the exemption 
as including "files prepared in connection with related Government 
litigation and adjudication."92 The Senate Report explains the danger 
to be averted by the exemption as "harm [to] the Government's case 
in court."113 Once litigation is concluded, disclosure is impliedly re­
quired. Professor Davis explicitly approves this view, stating: "[I]t 
should be kept in mind that public surveillance can help to increase 
agency efficiency. It seems that such investigation files could be made 
available after the enforcement activity in question has been com­
pleted."94 

The common law precedents are similarly in accord.9!> In Camp­
bell v. Eastland,9G the court refused disclosure to a civil litigant by 
analogy with the Jencks rule, but said pointedly: 

vVe are not talking about some vague suspicions that might 
in the future lead to a criminal charge. We are talking about 
a case the Department of Justice has decided should be insti­
tuted, and one that would have been submitted to the grand 
jury but for the urgent pleas of the taxpayer.97 

The necessity for a real prospect of enforcement activity was en-

SOld. at 712 (emphasis added). 
90271 F. Supp. 591 (D.P.R. 1967). 
91 282 F. Supp. 540 (N.D. Ga. 1968), all'd, 407 F.2d 1027 (5th Cir. 1969). 
92 H.R. REP. No. 1497, wpra note 17, at II. 
93 S. REP. No. 813, supra note 17, at 9. 
114 Davis, supra note 8, at 914. 
!Ill Instead of the reference to common law, the seventh exemption was originally 

limited by the proviso that investigatory files would be privileged only "until they were 
[usedJ in or affect fed] an action or proceeding or a private party's effective participation 
therein." S. 1666, 88th Cong., 2d Sess. (1964). However, agencies criticized the provision 
as giving ins1..ifficient protection to informers' identities and other confidential informa­
tion. See, e.g., Hearings on S. 166;, supra note 76, at 212·13 (Department of Justice 
comments); id. at 177D (Treasury Department statement); id. at 102·03 (statement of 
Abe McGregory Goff, Chairman, Interstate Commerce Commission). The discovery stan­
dard was substituted for the previous language, but as the cases cited in the text reveal, 
the new criterion lelt the functional-temporal approach substantially intact, only reo 
moving the quality of absolutism that attended the earlier phraseOlogy. 

96807 F.2d 478 (5th Cir. 1962). 
117Id. at 488; accord, Capitol Vending Co. v. Baker, 85 F.R.D. 510, 511 (D.D.C. 

1964). 
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dorsed. In Royal Exchange Assurance v. McGrath/~8 reports from in­
vestigations concluded some time in the past were made available. 

As discussed in connection with exemption (5), when the grounds 
for the privilege, through the passage of time or otherwise, no longer 
apply to the circumstances of the case, the Act should not be inter­
preted as requiring continued secrecy. In American Mail Line Limited 
v. Gulick,99 a memorandum was converted into a final order, thereby 
losing its immunity as an internal communication. Similarly, once 
an investigation has ceased and adjudication or the realistic prospects 
thereof have ended, investigatory files should lose their "law enforce­
ment" character.lOO 

B. Contents of an "Investigatory File" 

~suming that information is requested in connection with 
"live" investigations, the purposes of the exemption and the discovery 
cases require that distinctions be made between those records within 
an, investigatory file that for valid reasons must be kept confidential 
and those for which no need for secrecy is apparent. 

The exemption's focus on adjudicatory proceedings fulfills two 
purposes that indicate the kind of records covered by the exemption. 
First, there is the interest in preventing parties against whom the 
Government is proceeding from gaining premature access to the Gov­
ernment's records and, in the process, to the Government's litigation 
strategy. The Senate Report's reference to "harm to the Government's 
case in court" has already been cited; the House Report states that the 
exemption prevents a litigant from using the Act to achieve "any earlier 
or greater access to investigatory files than he would otherwise have."lOl 

The converse appears to be applicable: if the Government's case 
cannot be harmed by disclosure of particular records, the exemption 
does not apply. In Wellford v. Hardinlo2 the court held: 

Disclosure of material already in the hands of potential parties 

'98 I!I F.R.D. 150 (S.D.N.Y. 1952). 
99 411 F.2d 696 (D.C. Cir. 1969). 
100 Admittedly. it may sometimes be difficult for the agency itself to know whether 

an enforcement action will be brought in the near future. As long as there is a realistic 
prospect that such an action will be instituted. and as long as administrators endeavor 
to make the enforcement decision as quickly as possible. the exemption should apply. 
But the exemption should not avail an agency that claims only that its investigatory 
files are "open" and therefore always subject to use in hypothetical future enforcement 
proceedings. 

101 H.R. REP. No. 1497. supra note 17. at II. cited in Bristol·Myers Co. v. FTC. 
424 F.2d 935. 939 (D.C. Cir. 1970) and Barceloneta Shoe Corp. v. Compton. 271 F. Supp. 
591, 594 (D.P.R. 1967). 

102Civil No. 21.551 (D. Md., June 26. 1970). 
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to law enforcement proceedings can in no way be said to in­
terfere with the agency's legitimate law enforcement func­
tions. This conclusion is based on this court's reading of the 
legislative history surrounding this exception, which reveals 
that its purpose was to prevent premature discovery by a 
defendant in an enforcement proceeding. loa 

The second purpose of the exemption is preservation of the "informers' 
privilege." Both the Senate and House Reports refer to FBI files as 
models of the investigatory records to which the exemption applies.104 

FBI files have traditionally been privileged on the ground that revela­
tion of the identity of informers would seriously jeopardize the Govern­
ment's information-gathering procesS.105 The informers' privilege 
clearly provided one basis for the decisions reached in Barceloneta 
Shoe Corporation v. Compton106 and Clement Brothers v. NLRB,10,,{ 
in which statements of witnesses who had not yet testified at ongoing 
NLRB hearings were not released. In Barceloneta the court said: 

It cannot be denied that if disclosure ... is allowed, persons 
interviewed by Board agents in future investigations will not 
be as cooperative as they are now if they know that the in­
formation they give to the Board agents would be subject to 
public disclosure at any time before they have actually testified 
at a public hearing. The hampering effect which this would 
have upon the Board's investigation is obvious. lOS 

Discovery cases have included similar statements of the purpose 
of the informers' privilege. They often stress, however, that since the 
rationale underlying the privilege is to protect the informer from 
harassment, only the identity of the informer need be concealed. Thus 
in McFadden v. Avco Corporation,109 the court stated that as long as the 
Army was willing to make persons who had written certain reports 
available for depositions, the more accurate sources (the reports pre­
pared while the information was fresh) could be divulged. Even FBI 
files have. been disclosed on the ground that the informer's identity 
was known.110 Investigatory records requested under the Freedom of 
Information Act must be released under similar circumstances. 

loa [d. at 6. 
104 S. REP. No. 8UI, supra note 17, at 3; H.R. REP. No. 1497, supra note 17, at 2. 
105 See 40 OP. ATI'y GEN. 46-47 (1941). 
106271 F. Supp. 591 (D.P.R. 1967).. 
101282 F. Supp. 540 (N.D. Ga. 1968), aD'd, 407 F.2d 1027 (5th Cir. 1969). 
108271 F. Supp. 591, 594 (D.P.R. 1967). 
109278 F. Supp. 57 (M.D. Ala. 1967). 
110 Clark v. Pearson, 238 F. Supp. 495 (D.D.C. 1965). 
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The discovery cases have also considered additional factors in 
determining whether particular investigatory files are privileged. For 
instance, information usually must be divulged if it does not contain 
confidential business data,lll or privileged internal communications.1l2 

Cooney v. Sun Shipbuilding if Drydock Company,ll3 moreover, en­
dorses the familiar fact.opinion dichotomy. The court follows the lead 
of Machin v. Zuckert,114 which established that investigative reports 
need not be treated as units: 

[C]ertain portions of the report could be revealed without 
in 	any way jeopardizing the future success of Air Force ac­
cident investigations. 
We refer to the factual findings of Air Force mechanics who 
examined the wreckage. Their investigation and reports would 
not be inhibited by knowledge that their conclusions might 
be made available for use in future litigations. , . ,115 

Machin further observed that a mechanic's opinion or conclusion 
might well come within the broad category of "factual" information 
that would be revealed. Not a policymaker and identity unknown, 
the mechanic could not be inhibited through disclosure.l16 

This functional approach suggests other material contained in 
investigatory files which might safely be divulged. Consumer com­
plaints (except in instances in which harassment is a realistic possibility) 
and notices of violations sent to persons who have contravened statutes 
and/or administrative rules and regulations should be made available. 
"Commingling," i.e. placing documents not compiled for law enforce­
ment purposes or otherwise not privileged in an investigatory file with 
properly exempt records, should provide no shield· for the ingenious 
bureabcrat. 

C. 	 Application of Discovery Law 

Perhaps the most ingenious of bureaucrats, Attorney General 
Clark, contended that the phrase, "except to the extent available by 
law to a party other than an agency," opens up otherwise exempt in· 

111 See, e.g., United States v. Kohler Co., 9 F.R.D. 289 (E.D. Pa. 1949). 

112 See, e.g., Machin v. Zuckert. 316 F.2d 336 (D.C. Cir. 1963); Boeing Airplane Co. 


v. 	Coggeshall. 280 F.2d 654 (D.C. Cir. 1960). 
113288 F. Supp. 708 (E.D. Pa. 1968). 
114 SI6 F.2d 556 (D.C. Cir. 1963). 
1l1S ld. at MO. Other investigation cases espousing the Machin distinction include 

O'Keefe v. Boeing Co., 58 F.R.D. 329 (S.D.N.Y. 1965); Evans v. United States. 10 F.R.D. 
255 (W.D. La. 1950); Lanser v. Transcontinental &: Western Air. 97 F. Supp. 458 (D.D.C. 
1949). 

lUI Machin v. Zuckert. 316 F.2d 336, 541 (D.C. Cir. 1963). 
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vestigatory files only to parties involved in litigation. To be understood, 
this none-too-obvious argument must be quoted in full: 

It should be noted that the language "except to the extent 
available by law to a private party" is very different from the 
phrase "which would not be available by law to a private party 
in litigation with the agency," used in exemption (5). The 
effect of exemption (5) is to make available to the general 
public those internal documents from agency files which are 
routinely available to litigants, unless some other exemption 
bars disclosure. The effect of the language in exemption (7), 
on the other hand, seems to be to confirm the availablity to 
litigants of documents from investigatory files to the extent to 
which Congress and the courts have made them available to 
such litigants. for example, litigants who meet the burdens 
of the Jencks statute (18 U.S.C. 3500) may obtain a prior 
statement given to an FBI agent or an S.E.C. investigator by a 
witness who is testifying in a pending case; but since such 
statements might contain information unfairly damaging to 
the litigant or other persons, the new law, like the Jencks 
Act, does not permit the statement to be made available to 
the public.1l1 

In light of the Act's general policy to increase disclosure to the public 
at large, the validity of this position is extremely dubious. No case 
has addressed the question directly. In Bristol-Myers v. FTCll8 the court 
did say that 

[CJongress intended to limit persons charged with violations 
of the federal regulatory statutes to the discovery available to 
persons charged with violations of federal criminal law. The 
exemption prevents a litigant from using the statute to achieve 

'indirectly 'any earlier or greater access to investigatory files 
than he would have directly ... :119 

But, as noted above, the court was merely establishing that imminent 
adjudicatory proceedings are a prerequisite to application of the ex­
emption. In fact, only rule-making proceedings were contemplated in 
Bristol-Myers, and the court did not find that the plaintiff company's 
lack of involvement in adjudicatory proceedings barred it from ap­
plying the pertinent discovery law principles. 

While the Jencks Act was alluded to in Congressional debate, it 
was only agreed that litigants should have no greater access to infor­

117 Arr'y GEN. MEM., supra note 40, at 38. 

118424 F.2d 935 (D.C. Cir. 1970). 

119Id. at 939. 
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mation under the Freedom of Information Act than criminal defen­
dants previously enjoyed under the Jencks Act.120 No distinction was 
made between parties and nonparties. The different terms in exemp­
tions (5) and (7), moreover, simply do not convey the opposing mean­
ings that the Attorney General would attribute to ,hem. Parallelism 
is not a legislative forte, and the two provisions were executed sepa­
rately with different problems in mind. The varied terminology may 
reflect the fact that internal memoranda are usually requested in the 
context of litigation with an agency, while investigatory materials are 
sought most frequently in private litigation in which the Government 
is not involved. 

IV. CONCLUSION 

The detailed analysis of various sections and the suggestions pre­
sented in this analysis should not be construed as manifestations of 
confidence in the potential of the Freedom of Information Act. In all 
likelihood, the ambiguities and deficiencies of this statute will be 
remedied, if at all, only by the passage of new and improved legislation. 
For the moment, however, a string of loopholes is all that exists to pull 
administrative agencies into line on information practices. Unless 
lawyers and courts fill some of these loopholes with rational disclosure 
policies, the Freedom of Information Act will provide less than a straw 
for the public to grasp while awaiting better information disclosure 
laws. 

120 110 CONGo REC. 17,667·68 (1964) (colloquy between Senators Long and Hum· 
phrey). The Jencks Act, 18 U.S.C. § 3500 (1964), provides that a defendant in a United 
States criminal prosecution may examine relevant statements of government witnesses 
lifter the witnesses have testified on direct examination. 
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THE FREEDOIU OF INFORMATION ACT: SUGGES­

TIONS FOR l"lAKING INFORlUATION 
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Cli\!{SES H. KOCH, JR.* 

Free and current information about the operations of the govern­
ment is the keystone of a democracy. \Vithout it, visions of impro­
priety and intrigue lead to mistrust. 'Vithout it, conjecture replaces 
knmvledge as the basis for electoral decisions. Yet the whole structure 
of the federal bureaucracy sits, seemingly immovable, upon the public 
records of the government. 

Two major congressional efforts have been undertaken .IiO lift this 
mass of bureaucratic diffidence from the public records. The first of 
these efforts was section 3 of the Administrative Procedure Act, 
which was passed in 19-+6.1 That provision directed agencies to make 
available more information about the law developing within them, but 
left the bureaucrats as the final judge of their own compliance. For 
this reason, section 3 :lS then worded did 110t significantly open the 
workings of government even to those directly affected by the adminis­
trative process. Therefore, Congress enacted the Freedom of Infor­
mation Act in 1966.!l Promulgated as an amendment to section 3, it 
was intended to make disclosure the rule - permitting records to be 

a withheld only if they fell within one of nine exemptions.

Attorney, OtF.ce oi the General Counsel, Federal Trade Commission; B.A., 
1906, University of ~Iatyl:lnd: lD., 1969. George \\'a,hington t:'niversity. 

1. Act of June 11. 1946, ell. 324, 60 Stat. 237. The Federal Administrative 
Procedure Act (the "APA") was pa55ed for the pI;rpose of establishing 11I1Lform 
sra::danls and procedure; for the activities of all atlministr::ttive :\gencies. Section:3 
of ;};e APA was the pI:blic i:1iorm::ttion section. 

2. Act of July 4, 1%6, Pub. L. No. 89-487, 80 Sto.t. 250, as amozdcd, :\ct of 
,T:'::le E, 1967, Pub. L. No. 90-23, 81 Stat. 54, IWZt'tlditl!l Act of June 11, 1946, eh. 324, 
(oj Stat. 237 (codified at 5 U.S.c. § 552 (1970». The Freedom of Information Act 
was enacted July 4, 1966, to become effective July 4, 1957. Th" codification contained 
,()me changes in the internal structure trom the origino.l enactrn-::nt. 

3. See 5 USC. § 552(b) (1970). 
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The Act provides for judicial review of agency denial of access 
to identifiable records; it also specifical\y requires the agency to bear 
the burden of justifying the denial. Furthermore, it empowers the 
courts to enjoin agencies from wrongfully withholding records.''' 

However, more than added effectiveness separates the Act from 
the original section 3, for Congress held out the hope with its enact­
ment that the mechanisms of this democratic government would be­
come visible. Congress intended the Act to provide the means by 
which the dectorate could obtain meaningful information with which 
to judge the performance of those operating the government. Thus, 
while consideration of the original section 3 focused upon the law­

ft:tl(:t:on 0£ e~~cll ~l~\_·ncy. in th~ CO~lternpr:ltion of the ne\v h,~gL3-

l:i::on l~l~ Cll1pl:Z!.3:3 '.\':L~ pl:L~t:,(~ Ull fht: figllc or tll~ public to hi~t/\V ho\v 
the government was performing. LJnfortullately, despite this clear in­
tent, utilization of the Act has been limited to providing those directly 
involved in the administrative process with some means of obtaining 
the information neces.sary to protect their special interests. The failure 
of the Act to accomplish its goal stems more from congressional mis­
direction and ad hoc interpretations by the courts than from conscious 
efforts by the bureaucracy. 

ThIS ' arttc . 1 e WI '11 see,.;: '1 out :\'. mterpretatlOns • 0 f t I 1e Act w h' IC h wi '11

transcend the needs of individual applicants and provide effective ways 
to open the government both to parties invoh'cd in its proceedings and 
to the elcctorate~ In addition, the article will venture more ambitious 
reyisions, less closely related to the present Act, which should imple­
ment the goals of a public information system,S 

I. DE\'ELOPMENT AND IMPLEMENTATION OF A 


PUBLIC INFORMATION SYSTEM 


The 1930's saw an increase in the breadth of activities performed 
by administrative agencies which was so great that it became necessary 
to investigate posgible procedures for controlling these activities. Of 

4. 5 U.S.c. § 53Z(a) (3) (1970). 

5. The Act has already been the subject of some very learned critiques. Chief 
among them is the prophetic work by Professor Davis following on the heels of its 
er;actmcnt. SCI! Davis. The biforlll(!tion Act: A Preliminary Allal)'sis, 34 U. CHI. 
1.. RE\', 761 (196i) [hereinaiter cited as Davis]. Sec also Giannella, A[lClfcy Pro-
 ,.:(:"r<'s ImNenwlti,:g the Freedom of Information Act: A Proposal for Unfair 
R.·,:ulatim:s, 23 An. L. REV. 217 (1970) [report prepared for the Administrative 
Coniert'nce of the United States; hereinafter cited as Giannetla]; Katz, Tile Games 
Bureaucrats Pia).': Hid!! alld Seek Ullda the Freedom of Information Act, 48 TEXAS 

L. RE\'. 1261 (1970) [hereinafter cited as Katz]. 
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!,~illlary \"(lllccrn was the secrecy with \\'hich agencies could operate. In 
1'i3:;, C(ll1gre5~ enacted the Federal Register Act6 to provide for puhli­
l':l~iun (Ii administr:ltiye regulation in the same manner a3 other law,;. 

Late in the decade, President Rooseyelt appointed a blue ribhon 
ctllllmittce headed hy the Attorney GeneraF to develop procedures for 
[he admillistrati\'e agencies. 8 This committee found that olle necessary 
r('f,)r01 was the elimination of the secrecy with which law \\'as being 
cre:ttecl hy federal agencies. The Committee stated that "[a] 11 im­
pn~t:lIlt and far-reaching defect in the field of administrative law has 
L~(.'·1 ~:mple b.ck of l:lCkc:llate public information concerning its sub­
'~:':'.'C ::l'1d "9 The Committee pointed to the natural (listrnst 

the Fcdc:-al 

~egister Act, it e\"en broader disclosure of the law created 
i:: varied forms "\\":::-::- ::-::: i"derai government. Its recommended legis­
htion would have :-'2~.-,;::-e;:: ,he publication of policies and interpreta­
:;0I1S. and the pre:-' - of rules for making material" available to 
:;;e public. l1 

6. 44 USc. § , :o~jgilla!ly enacted as Act of July 26. 1935. ch. 417, 
~9 Stat. ~OO). 

7. On Febr~;.2.:-y -"'I; _-\~~'~~ln~y General ~rurphy, at the direction of the
President, app'Ji::te': ,. -:- .. : ~::ey General's Committee on :\dministrative Pro­
cedure" to inves:ig~,·~: -., i···r procedural reform in the various administrati\'e 
triljunais :lnd to Sl,g;cc'" -'-:';';:-:;,:1t5 in administrative procedure. The Report of the 
Committee was tr:::w"" ',' .'.~ S"n::1te on January 29, 1941. ATTOR);,EY GEXERAr.'S 

C('<\!~L ox AD~\n~::?-· ,::'[)17P.E, REPORf, Aro~nxlsTRATJ\'E PROCEroFRE IN 

G:·:?R);.MEXT AG'-xc:c.,. (, ):0. 8, 77th Cong., lst Sess. 213 (19·41) [hereinafter 

8. SEXATF. Co,,':,: T·:~rClARY, .'\roMIXIST~AT!\"E PROCEDURE ACT, LEG!sr.A­

77.=: HI5TO!{Y, S. I) :"':. '. ~ :-=::-: Cong., 2d Ses5. 245 (1946) [hereinafter cited as 
,-\?-\ LEGISr.ATI\"E H: ~ . 

9. ATTORXEY G:::·" ~ R::!' "~" SlIpra note 7, at 25. 
10. The report ;:::.: 
Such a 5tate 0: 0. '::.. , a~ ka,t partially explain a number of types of criticisms 
of the ar];';1;r;:s:~,,-:: '.~ , - :'.' 235, \Vherc necessary iniormation must b~ secured 
::~rough ora! G;5~'~"; :::quiry, it is nat{l[al that parties should complain of 
a goyernm~r:: C :-0- \\'hcre public rcgllbtion is not adequately expressed in 
r:::es, comp!a!!'it; r~;acc::1g 'lmr(>strained delegation oi lcgi,lati\'\~ authority' are 
:!ggravated. \'::;;-r:: :l:~ prOC~5S of decision is not clearly olltlined, charges of 'star­
c:::!!':,ber pr'JceeGi::~; r:1:ly be anticipated. \Vbere the basic outlines oi a fair h~ar­
;:-:g are not ar:';r::-.a:!-.'e:y set forth in procedural rules, parties are !t:ss likely to feel 
as,::red that o;;:,;:>ortt::l;ty for such a hearing is afforded, ~Iuch has been done in 
rec(:r:t years to 211c';i3te these difficulties. Dut much morc can readily be done by 
the agencies thc-mseh-es. 

ld, 
11. Id. at 195. 

http:public.l1
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Although the majority report of the Committee seemed to focus 
its efforts upon exposing secret law, the minority report developed a 
position more sensitive to the needs of the democratic system for in­
formation concerning the intcrworkings of the government. Its recom­
mendation for a public information section was that "matters of record 
shall be made available to all interested persons," except that "personal 
data" which the agency finds based upon good cause aild statutory 
authorization should be treated as confidentialY The key words are 
"interested persons;" the use of the phrase "[t ] he press and other 
inte:-estecl persons"13 indicates that the term "interested persons" was 
to l,c '1. brn;J.Cl rr:e:ll1i!lg i:~tcnt!d to o;x:n access to other:> be3ides 

Section 3 of the APA 

Final action on the original APA proposals was delayed by the 
Second \Vorld \Yar. \Vhen Congress returned to reforming the 
administrative process, the public information section was again con­
sidered to he of great importance. However, a change in emphasis 
appeared in the legisbtin comments on the value and purpose of the 
public information section. At this point, Congress seemed more con­
cerned with opening the workings of the government to the electorate 
in general than it had been pre\'iously.14 Despite this concern, the 
public information system finally adopted, section 3 of the APA, pro­

12. ld. at 221. The minority proposal also permitted agencies to withhold· 
"publicity • during the preliminary or investigative phases of adjudication." I J. 

13. Id. 

14. The report of the Senate Judiciary Committee stated: 

The public information requirements of section 3 are in many ways among the 

most important, far-reaching and useful provisions of the bill. ... [T]hese pro­

visions require age!".cies to take the mystery out of administrative proceuures by 

stating it. The section has been drawn upon the theory that administrative opera­

tions and procedures are public property which the general public, rather than 

a few specialists or lobbyists, is entitled to know or to have the ready means Ot 

kno\ving with definiteness and assurance. 


SEXATE CO:!.!:'-I. 0:;; lHE J1:DICIARY, REPORT ON THE ADMINISTRATIVE PROCEDURE ACT, 
S. REP. No. 752, 79th Cong., 1st Sess. 12 (1945) (emphasis added). The report of the 
House Judiciary Co:nmittee stated: 

The public-into.mation provisions of section 3 are of the broadest application 
because, while some functions and some operations may not lend themselves to 
tormal procedure, all administrative operations should as a matter of poli,y bl! 
disclosed to the public except as secrecy may obviously be required or only in­
te:nal agency 'housekeeping' arrangements may be involved. 

HO(;SE Co:,-[~l. ox THE JUDICIARY, REPORT ox THE AD:'-IlXI5TRATlVE PROCF.l}vRE c\CT, 

H.R. REP. No. 1980, 79th Cong.,2d Sess. 17-18 (1946). 

http:pre\'iously.14
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vided a method of disclosure only for those persons properly and 
directly affect.ed by the agency actionY' 

Proposals to amend section 3 appeared soon after enactment of 
the APA. These proposals were precipitated by the realization that 
section 3 had not become a disclosure provision, but rather a statu~ 
tory excuse for withholding government records.16 Section 3 per­
mitted numerous excuses for nondisclosure. Agencies could withhold 
information if secrecy was required "in the public interest" or if the 
records related "solely to the internal management of an agency." 
Information could also be held confidential "for good cause found," 
and even where no good cause could be found for secrecy or confiden~ 
tiality the records were :lv?i!able only to persons "properly and directly 
cc<m:c:r:1ed." These br0dd phrases were not defined in the section nor 

15. Act of June 11, 19-10, c;'~ 324, § 3, 60 Stat. 237. Section 3 provided: 
Except to the extent t,~at t:,e:-e is involved (1) any function of the United States 
requiring secrecy in t.~e ;i:.blic interest or (2) any matter relating solely to the 
internal management C.! a::! 2.ge:::cy­

(a) RUt.ES. - Ev,;::y "-;JC:r.cy shall separately state and currently publish in 
the Federal Register (1) cescripcions of its central and field organization in~ 

eluding delegations by the a;ency of final authority and the established places at 
which, and methods w;;e:-t::;:.· ~:"e public may secure information or make submittals 
or requests; (2) sta~e::1e:::::3 oi ~:'e general course and method by which its func~ 
tions are channeled a::d ce:er::::ned, including the nature and requirements of all 
formal or informal p~o-~e::;:"'es available as well as forms and instructions as to 
the scope and conten:; ~i .;.,' papers, reports, or examinations; and (3) st1b5tan~ 

tive rules adopted as :;.:.::!:o~ized by law and statements of general policy or 
interpretations formu:;;.~e: :c.:! adopted by the agency for the guidance of the 
public, but not rules ac:.,.~,,~,:: a::d served upon named person in accordance with 
law. No person shaE i;-, "--:::.- !I:2r_'1er be required to resort to organization or pro­
cedure not so published. 

(b) Opr:sroxs AXD Oa.DERS. - Every agency shaIl publish or, in accordance 
with published rule, T:'.a~e ~",-al:ab!e to public inspection all final opinions or orders 
in the adjudication of ca3'es (except those required for good cause to be held con­
fider.tial and not cited a.; :;rccedent) and all rules. 

(c) PUBLIC REco!C5. - Save as otherwise required by statute, matters of 
official record shall in a;:;:or::ance with published rule be made available to persons 
properly and directl); ,"2y.:;ern"d except information held confidential for good 
.;cu.iI' found. (emphas13 ac:c.ed) 

16. "Section 3 of t.'1e- A·::mnistrative Procedure Act •.• though titled 'Public 
l:l£c=:::ation' and clearly i::;te:1Gro lor that purpose, has been used as an authority for 
wjt:-~":o'd:ng, rather than disclosing, information. Such a 180· turn was easy to aecom­
p!i,l': gi.en the broad Iar::g-Jage of [Section 3]." HOUSE COMM. 0:-' GOVERNMENT 
C?~l_,.no~s, C!..A1UFYlNG A);D' PROTECTING THE RtGHT OF THE PUBLIC TO INFonMATION, 
H~ REI'. No. 1497, 89th Cong., 2d Sess. 4 (1966) [hereinafter cited as H.R. REP. 
X0. 14;7]. See also ATTOR"-EY G£::.;'ERAt.'S MEMORANDUM ON THE PUBLIC l:-'FORMATION 
SEC7:0); OF THE AD~HNISTIlATIVE PROCEDURE ACT (1967), reprinted in 20 AD. L. REV. 
263 (1963) [hereinafter cited as AnORNF.Y GENERAL'S MEMORANDUM, page references 
to the AD. L. REv.]. 

http:records.16
http:affect.ed
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in its legislative history.17 There was no provision for review of an 
agency's wrongful denial of access to the records. In sum, section 3 
was a public information statute only to the extent agencies desired 

1s that it be, and they didn't.

Freedom of Informatiol! Act 

The failure of section 3 to provide access to government records 
even to those directly affected by agency action resulted in the con­

19 gressional effort which culminated in the Freedom of Information Act.
One of the key changes was to require disclosure of all information in 
goyernment recoids not specifically defined in the nine exemptions. 2Cl 

HrncC'. it j-; ::aid th;,t til(> _\ct ,,-as intendc'c1 as ~ disclosure stat!lte, not 
a. \vithholding S:~.lt~l~e::!l 

The new legislatiol} es~abJished a review procedure which pro­
vides judicial en!orce:ne!1t of the disclosure policy established by 
Congress. The dis::-ic~ CO:lrts were authorized to grant de novo review 
of denials of access tJ records and empowered to enjoin agencies from 
improper denials_ T~e 2gencies were required to- bear the burden of 

17. See Bennett, T:'e F~,·.doJn of Informntion Act, is it a Clear Public Record 
Law?, 34 BROOKLYX L R~. 72, i3 (1967). 

18. The intent cf C::;~~es5 was clearly to direct agencies to make more informa­
tion available: "The p:.:,:.::~ i....,!ormation section is basic, because it requires agencies 
to take the initiative :co :::iorming the public." APA LEGISLATIVE HISTORY, supra 
note 8, at 251. Co:-_g-:-,:~s ap;>a!'ently felt that their direction would be enough. Of 
course, the bureaucra::-- -;::-:-:.:aJly ignored the public information section. Sherwood, 
The Freedom of !"O:"_:.:::£.,,, Act: A Compendium for tlril Military Lnwyer, 52 
MILITARY L. REV. : ":;. : . .! ::971). 

19. 	 5 U.S.c. § .=:2 : :9:-0). See generally 80 HARV. L. REV. 909 (1967). 

20. 	 5 U.S.c. § j5.~(b) (19iO) sets forth the nine exemptions as follows: 
(1) 	ma~':e!,3 specifically required by Executive Order to be kept secret in 

the i:::~:::5t of the national defense or foreign policy; 
(2) 	ma::~:-> :-~!a~ed solely to-the internal personnel rules and practices of 

a!l a.;e::.:y; 
(3) 	ffia:r~5 s;:-eciiically exempted by statute; 
(4) 	trace 5e=~!s and coinmercia:! or financial information obtained from 

a :,e:~cn a...,d p~ivileged or confidential; 
(5) 	ir;~e:-ag~cy or intra-agency memorandums; 
(6) 	pe!'sa:".nel and medical files, the disclosure of which would con;titute a 

dearly unwarranted invasion of personal privacy; 
(7) 	im'edgatory files compiled for law enforcement purposes; 
(8) matte!'s contained in or related to examination, operating, or condition 

reports prepared by, on behalf of, or for the use of an agency respon­
sible for the regulation or supervision of financial institutions; 

(9) gec!ogical arid geophysical information and data. 

21. Getman v. NLRB, 450 F.2d 670, 679 (D.C. Cir.), applicntion Jor sta)' d.mied, 
404 U.S. 1204 (1971) ; See Soucie v. David, 448 F.2d 1067 (D.C. Cir. 1971). 

http:didn't.1s
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showing that denials were "specifically" permitted by one of the nine 
exemptions.22 

In the most important change, however, access to government 
records was broadened under the Act by permitting "any person" to 
request government records, rather than only those persons "properly 
and directly concerned" as under prior section 3. This change in lan­
guage indicates a shift of emphasis from providing access to citizens 
directly affected by an agency action to establishing a more informed 
electorate an opening of the bureaucracy to any interested citizen. 

In this new legislative effort the intent was to provide the public 
with ready access to government information. The Senate Judiciary 
Committee found that "[allthough the theory of an informed elec­
to,;tiC ;;; -,ital to the proper operation of a democracy, there is nowhere 
in our present law a statute which affirmatively provides for that in­
formation."23 Thus, Congress set out to bring into the open ':the 
hundreds of departments, branches, and agencies."24 Looking into 
the full history of the Act, the Second Circuit later found that "the 
ultimate purpose was to enable the public to have sufficient information 
in order to be able, through the electoral process, to make intelligent, 
informed choices with respect to the nature, scope, and procedure of 
federal government activities. "25 . It is the electoral process and not 
just the administrative process for which the information was to be 
provided. It is the informed electorate as well as the informed party 
to an agency proceeding which occupied the foregrotind in the Act's 
Jegisfative history. 

Tile Act alld tlte Informed Electorate 

Although the expressed purpose of the Act was to provide the 
electorate with information, it is not well suited for the task.26 It is, 

22. 5 U.S.C. § 552(a) (3) (19iO). 

23. SENATE Co::o.ur. ON THE JUDICIARY, CLARIFYING AND PROTECTING THE RrGHT . 
OF TilE PUBLIC TO INFOR::o.[ATIOX, AND FOR OTHER PURPOSES, S. REP.· No. 813, 89th 
Cong., 1st Sm. 3 (196i). 

24. ]d. In signing the bill into law, President Johnson stated that "a democracy 
works best when the people have all the information that the security of the nation 
;,,'.?!"mits." Statement by President Johnson Upon Signing Public Law 89-487 on July 4, 
1~66, as reproduced in ATTORNEY GENERAL'S MEMORANDUM, supra note 16, at 263. 

25. Frankel v. SEC, 460 F.2d 813, 816 (2d Cir.), ccrt. denied, 93 S. Ct. 125 
(972). The court stated: "fF]or the great majority of different records, the public 
:::5 a whole has a right to know what ils G07Jermnenl is doing." 460 F.2d at 816, 
';,,~:i1!g S. REP. No. 813, supra. note 23, at 5-6 (emphasis added by the court). 

26. The Act is universally considered to be the product of poor draftsmanship. 
Professor Davis announced .on the heels of its enactment: "The Act is difficult to 

http:Co::o.ur
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of course, unrealistic to suppose that citizens in general will have the 
interest or the time to examine agency records to make themselves 
better informed voters. But two groups who digest information for 
mass consumption, researchers and the media, have not been suffi­
ciently accommodated by the Act. 

Researchers 

A study reported by Ralph Nader fOt!nd that "most agencies have 
a two-pronged information policy - one towards citizens and one to­
wards the special interest groups that form the agency's regulated 
constituency."27 A survey cnnducted by the Administrative Confer­

zence " generally support::; the conclu.>ions of the Nader study . .::n This 
bias, however, is not the result of a conspiracy between special interests 
and the agencies but is rather the natural result of the Act. 

• Reliance on j ndicial enforcement is one reason for this bias. 
Judicial review is more realistically available to agency clientele than 
to most researchers. There is usually a tangible benefit in compelling 
disclosure to a party in an agency proceeding. Hence, the possibility 
of court action by a disappointed member of an agency's clientele is 
far greater than that of action by a disappointed private citizen en­
gaged in research. 

In addition, compliance with the Act requires considerable re­
source allocation. Because the Act permits some documents to be 
withheld, and because most agency statutes or rules require certain 
documents to be confidential, a large amount of staff resources must 
be committed to the segregation ·of documents before release. Agency 
officials are understandably reluctant to commit resources to such tasks. 
They become more reluctant where the request is not directly related 

interpret, and in some respects it is badly drafted." Davis, supra note 5, at 761. 
Although courts have differed in interpretation, they have agreed, if sometimes im­
plicitly, with Da.is' observations; "Unquestionabl ' .•ar I drawn." 
Epstein v. Resor, 421 F.2d 930, 932 (9th ir.), cert. denied, 398 U.S. 965 (1970). 
"The Information Act leaves a good many things not dearly defined." Nichols v. 
Untted States, 325 F. SupP. 130, i3S (D. Kan. 1971). 

'Zl. Nader, Freedom from Information: The Act and tlte Agencies,S HARV. CIV. 
lliGIITS-CIV. LIB. L. REv. 1,2 (1970) [hereinafter cited as Nader]. 

28. The Administrative Conferehce was created by the Administrative Conrer­
e;;ce Act,S U.S.c. §§ 571-76 (1970). It is composed of representath-es or thl! heads 
of the many administrative agencies who meet to discuss and recommend ulliiorm 
changes in administrative procedure. See gcneraUy Prettyman, Some BrQlldcr Asp,-cts 
of an Administrative Conference of the United Siall's, 17 AD. L. REV. 48 (196-1); 
Kote. The Admillistrative Con/ercnC"e Act, 53 GEO. L.J. 457 (1965). 

29. Giallnella. slIpra note 5, at 221. 



382 

1972] THE FREEDo.M OF INFOR)'IATION ACT 197 

to an agency's function. This problem is aggravated by the fact that 
requests from researchers are generally broader and less exact, and 
hence require significant expenditures of resources. For these reasons, 
student groups engaged in general research, for example, will not find 
agency officials sympathetic to their requests. 

The alleged two-pronged approach is also the result of the belief 
held by most government officials that the Act should not be used for 
"fishing expeditions." The Attorney General's memorandum on the 
Act expressed this view.so This opinion is not consistent with the 
history and purpose of the Act; the Act was nO doubt intended to assist 
in permitting searching inquiries into the admini,;trative process.31 

the a'::>,e:lC:::: c: direction and advice, except to the limited 
extent provided by judicial review, makes it unlikely that bureaucrats 
'will be disabused of this notion. 

For these reasons, L"te Act often fails to promote disclosure to 
the researchers who ill :urn might help create a more informed elec­
torate. Only the t.~re"'-t si judicial review by those few researchers 
\\'ho have the capab:1i:y C2.::J. force the system to make the Act perform 
this function.32 

The Media 

More troublesome t..'-lan the difficulty researchers experience in 
obtaining informatbr: :5 ~:::e fact that the media has gained very little 
from the Act despite :':5 contribution to the enactment,as The media is 
the major conduit tl-::-:"" which general information reaches the vast 
majority of the elect:;:=.:e, ;;'.;:d therefore it can best provide the electorate 
wi th quick insight ir::o government operations. Even Nader-type 
research groups must depend on the media to reach the private citizen. 

At a symposit.:!!: ::: :~e Act conducted by the Administrative Law 
Section of the Amer::a..-; 3a:- Association one newspaperman, familiar 
with administrative age:lc:es, testified as to the reasons the media has 

30. AnORXEY Gr:..,,"-'--I.:"s ;,iE:l.!ORA!\DUM, supra note 16, at 292, states: 
The requirement is ti:"~S :::lot intended to impose upon agencies an obligation to 
u::c:ertake to identii::r ior ,omeone who requests records the particular materials 
l:e wants where a rea;()r::ab!e description is not afforded. The burden of identific.a­
::on is with the mer:l::'er of the public who requests a record, and it seems clear 
:ha t Congress did not intend to authorize 'fishing expeditions.' 

31. GianneJla, sltpra note 5, at 231; Katz, sl</>ra note 5, at 1261. 

32. See Getman Y. XLRB, 450 F.2d 670 (D.C. Cir.), application for stay denied, 
4:41..-.5. 1204 (1971). 

33. HOUSE COMM. ON GoVERNMENT OPERATIONS, ADMINISTRATION OF THE FREE­
roM OF INFORMATION ACT, H.R REl'. No. 92-1419, 92d Cong., 2d Sess. 8 (1972); 
Giannel!a, supra note 5, at 219. 

http:function.32
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not been a particularly prominent user of the Act.s4 The reporter 
pointed out that the media cannot wait for the grant of access; this is 
a process which takes even the speediest agency time in excess of 
ordinary deadlines. Second, because of the defenses of agencies, the 
media has developed alternate means for obtaining information about 
newsworthy occurrences, despite -the fact that this information may 
be less complete and accurate than information from the agencies 
themseh-es. Third, it is simply bad business for one member of the 
media to invest money in a lawsuit to obtain information which will 
be public knowledge. liS 

Therefore, the Act has not provided the electorate ,"ith informa­
tiO:1 b~calbe it 1us not :Hleqaately ')pcnc:d gi)Yl~rnment operations to 
re3,:archer,;; and media. The puhlic information system established 
by the Act fails to take cognizance of the practical problems of per­
mitting access to these two groups of applicants. 

Secret Law 

Although the Act was intended to do more, it has been some­
what successful in dealing with the problem of secrecy in agency law, 
making. Professor Davis, upon passage of the Act, recognized the 
dichotomy between secret law and public information. He prophesied 
this result in his statement: "Although the bar played a minor role in 
getting the Act enacted, members of the bar and their clients will be 
the principal beneficiaries. Unlike the Act's accomplishments in open­
ing up information, its accomplishments in opening up secret law 
are impressive."36 

The diminution of secret lawmaking is brought about by two 
provisions. First, the Act requires an agency to make available for 
public inspection and· copying four classes of information: (1) "final 
opinions, including concnrring and dissenting opinions, as well as 
orders, made in the adjudication of cases;" (2) "those statements of 

34. L. Kohlmeier, Freedom of Information Act and the Agellcies. Tire 10llrllalist's 
Vie1.vpoillt,23 AD. L. REV. 129, 143 (1971). MI'. Kohlmeier is a reporter for the Wall 
Stn:et Journal and author of The Regulators: lYatelldog Agencies (llId tlte PuMic 
In/erest. Accord, Statement of ..Nard Sinclair, \Vashington Bureau, Louisville Couricr­
Journal, H copings on US. G07Jemlllmt Illformation Policies alld Practices - Admillis­
tl"a:ion (lnd Operation of the Freedom of Illformation Act Bl'fore fhe Fort'igl! 0taa­
limls (lnd Govcrmn.mt Information Subcomm. of the HOllse COlllm. on Go,'emlll,'lIt 
Op"mliollS, 92d Cong., 2d Sess., pt. 4, at 1279 (1972) [hereinafter cited as 1972 
IIcorings]. 

35. Bitt cf. Statement of John Seigenthaler, Editor, Nashville Tennessean, 1912 
[{(arillgs at 1302; Statement of James Steele, \Vriter, Philadelphia Inquir~r, Id. at 1294. 

36. Davis, supra note 5, at 804. 

http:Govcrmn.mt
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policy and interpretations which have been adopted by the agency 
an(lare not published in the Federal Register;" (3) "administrative 
staff manuals and instructions to staff that affect a member of the 
public;" and (4) "a current index prO\'iding identifying information 
for the public as to any matter issued. adopted, or promulgated after 
July 4, 1967, and required by this paragraph to be made available or 
pnblished."37 Failure to comply with this prodsion disables the agency 
from relying on, using or citing as precedent such material unless the 

ss party has actual notice. Thus, decisions and opinions of the agency 
and the affected party now are available to anyone having business 
with the agency. 

Second, secret lawmaking is diminished under the Act by pro­
vidi:l:; parties with acc(-ss to agency records. The :\PA cDnt,ins 110 
;~:-·"~··.~~:!);l Il:.r ' (1 in the ~i.(lrnini.:ilr:tti\,t P!-u\.~',,·:~:i.:;~ ~!he 

Administrative Conference found that "most federal agencies do not 
;:>;:"ovide in their ru:es i::" ~ny significant amount of discovery against 
the agency."40 t;:e p;:-ovisions of the Federal Rules of Civil 
Procedure for l-1:J !".ot apply to administrative agencies, there 
is a gap with respe:: :0 :;:e discovery antilable in an administrative 
proceeding. :Moreo"e;, e';C:1 those agencies which do provide some 
pretrial discovery re':::::::;'-:.:es in an adjudicative context may not have 
discovery procedu7es;:: :::e:- types of proceedings, snch as rulcmaking. 

The major t,se ::::: _\ct to date has been to fill this void and to 
prO\'ide new disco' none existed before.41 The great 

37. 5 U.S.c. § 552, " 
38. 5 U.S.c. § 5:2~j (1970) states in part: 
A final order, 0;:":::' .:~:::~nt of policy. interpretation. or staff manual or in­
s:ruction that .. fec:, :-::0:7::"", of the public may be relied on, used, or cited as 
precedent by an a;t::::: a;:u;:;,t a party .•. only if - (i) it has been indexed 
and either made ava:;:aj:e or published as provided by this paragraph; or (ii) the 
party has actual c.,:,: ::-:~::: ::0tice of the terms thereof. 
39. 1 K. DAH5. ,'_~":-'·:~'~.\-:'?'E LAW § 8.15 at 588 (1958). 
40. K. DAVIS, AD:':: <:;;-C.,-;-'·:E LAW § 8.15 at 392 (Supp. 1970). 
41. One example 0: ~':;! ',::se cf t~e Act as a form of discovery is iound in Shakes­

peare Co. v. United 5:;:;:;:5. 229 F2tl 772 (Ct. Cl. 1968), appeal dismissed. 419 F.2d 
:-:39 rct. Cl. 1969), CfY:. :::"",; . .100 U.S. 820 (1970). Shakespeare was lock('d in a 
r::~:;:·;te with the IRS :.~.,,~ :':e am'Junt of excise tax it owed. It sought discovery of 
:~,~ ~:i\'ate rulings of ,::e :R5..-\s an alternatiye approach, Shakesp<:are chlimcd that 
J. .~:ess should be grar::ec' ;.::::ier 6e Act. The court found that Shakespeare could not 
::::;.i:1 discovery u:1cer a"y trad:tional discovery theory. It dismis~ed the claim under 
:",,, ,-\~t because the recor:':; were not relevant to the proceeding and because the docu­
::>,~.~s ..,ere not spec::::::ll'y defined. The relevancy holding is clearly wrong because 
'-';r~ is no req'-lirement oi releyancy under the Act. The holding that the party failed 

'J :'r,,;er:y define the c!ocuments is too restrictive. The restrictive decision probably 
r::;:;,:~"d because the court recognized the claim under the Act as just another dis­
covery ploy and wished to a,-oid giving records ullder the Act which it found tln­

http:before.41
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bulk of access requests received by federal agencies concern requests 
for information to be used by private interests in proceedings before 
the agencies}2 

It can be predicted that the major use of the Act will continue 
to be by private parties to gain discovery of agency records. \Vhere 
there is no discovery in an agency's adjudicative proceedings, the Act 
will be the only method of gaining access to agency documents. 'Where 
there are alternatives, a party to an agency proceeding may well have 
a choice of tactics. Parties \viII certainly attempt to utilize the Act 
as a discovery tool where the information may be or has been held 
to be irrelevant for the purposes of actual discovery.43 It will also 

~?:.l::ZL0!(! !HFlt:r orc;i::1ary di5t:vv-:ry. Ordinarily. an app~1L:u:e court \,,'Hl uphoid t!lC use 
of L;e Act for discovery purposes, particularly where no other di;;covery exists in the 
agency's proceeding. See, e.g., Bannercraft Clothing Co. v. Renegotiation Bd., 466 
F.2d 345 (D.C. Cir. 1972). 

42. Ralph Nader found that from the effective date of the Act to early 1969, there 
were forty cases brought under the Act: "Thirty-seven of these cases involved actions 
by corporations or private parties seeking information relating to personal claims or 
benefits. In only three cases did the suits involve a clear chalJenge by or for the rights 
of the public at large tt;) information." Nader, supra note 27, at 13. 

Review of the reported cases under the Act to date shows fifty-five cases, 
forty-one of which invol\'e, to some degree, access to records. Of these, thirty-three 
involve corporate or private interests. (The cases brought under the Act which in­
volve yalidity of a rule under the publication provision are excluded, but they all 
involved private interests). Six cases could be termed public information cases. See 
Getman v. NLRB, 450 F2d 670 (D.C. Cir. 1971) (access to "Excelsior" lists of em­
ployees for the purpose of studying labor elections); Soucie v. David. 448 F.2d 1067 
(D.C. Cir. 1971) (access to President's Commission Report on the SST) ; Epstein v. 
Resor, 421 F2d 930 (9th Cir.), cut. denied, 398 U.S. 965 (1970) (access to war 
papers for scholarly study) ; Skolnick v. Parsons, 397 F.2d 523 (7th Cir. 1968) (access 
to report to the President from the President's Crime Commission); Nichols v. 
United States, 325 F. Supp. 130 (D. Kan. 1971) (access to exhibits relating to Kennedy 
a$sassination); Consumers Union v. Veterans Admin., 301 F. Supp. 796 (S.D.N.Y. 
1969) (access to goYernment test data for hearing aids). One would expect the re­
quests to reflect similar ratios. 

43. The use of the Act as a discovery tool may delay an enforcement proceeding 
if the adjudicative proceeding must be suspended by the agencies until all the material 
is supplied. One solution to this problem might be to adopt the doctrine that since 
a request under the Freedom of Information Act is a separate matter from the pend­
ing adjudicatory proceeding the pendency of such a request is not a ground for 
postponing the hearing in the proceeding. HO\vever, resort to this remedy may be 
foreclosed as a result of a recent opinion by the District of Columbia Circuit. See 
Bannercraft Clothing Co. v. Renegotiation Bd., 466 F.2d 345 (D.C. Cir. 1972). 
affirming the district court's decision to enjoin the proceedings until the request und~r 
the Act was completed. The court concluded that the Act was intended to mitigate 
the problems of those forced to litigate with agencies on the basis of incomplete in­
formation, and that the parties inyolved in tbe proceeding would suffer irreparable 
injury if the proceeding were continued pending completion of the request. But ct· 
Sears, Roebuck & Co. v. NLRB. 433 F.2d 210, 211 (6th Cir. 1970) (per curiam). 

http:discovery.43
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be used in this fashion in nonadjudicative proceedings, such as rule­
making, where the right to discovery against the agency may not exist. 

The access provision of the Act has been largely limited to pro­
dding additional discovery because of inherent weaknesses in the 
congressional approach to implementing a public information policy. 
Knowledge of the agency and the law is almost essential to framing 
a request under the Act. Only special interests have both the incen­
tive and the resources to test denial in the courts; hence, where an 
agency denies a request in the nature of discovery by an affected 
party, the basis for that denial will in all likelihood be tested. Not 
only has this factor led to court opinions and orders limiting agency 
discretion to withhold such records, but bureaucrats ha\·e trt':1ted re­
q-:.:~.3~ ' ....l')re gellern~:~::..· v/>::::-e the: threat cf Ci)Urt ac~:,,"jn :,·xls~.~.-t-t 

In fairness, there ;3 particulariy wrong with this result.1s 

Indeed, the advantages 0: a better informed bar outweigh any disad­

elso 1Iissouri PortIa::!C: Ce:::t>:1: Co. v. FTC, CCH TRADE REG. REP. If 74.124 
(D.D.C. 1972) (no irrepar&:::~ i::;c:..: s;;own). 

If the Banner-era.': -:~:::ir~. ;, ::m:ted to inst.-lflces in which no other method of 
(Esco';ery is available, it i, s,c::::::'. ::.::::l w:ll no doubt have a beneficial reslllt. If it is 
app:ied to proceedings \\h~r~ :.: ':c·.·~::· against the agency is provided by the agl'I1CY, 
then tHs decision will do ;-T~:'~ :::::-::::.ge to agencies' law enforcement efforts, due to 
t';e delay entailed in hal,;:-,g ::-,e ~ ~ ~:e~dhgs while discovery is conducted. 

44. "The mere threa: c'= ... 2::: ac:ion under the act has often released documents 
that ~a,e been earlier wit:'Jce'':'" :::::!:c"1em of Benny L. Kass, Ni2 lIc<lfillgs, supra 
note 34, at 1414. 

45. However, tr.e b:7e::~~': :'"):lcation and access might well have been accom· 
plished under old section :;. t;: .~T the absence of judicial enforcement. Of the four 
classes of documents whk,,: ::~,::~ :::ace ayailable for public inspection, the two most 
impo:':a:1t - adjudicative .: .. ~:._-' :;;[n:ons, and statements of policy and interpreta­
tio:'! - could have been a·,·~::~.-",;, "'::':~r section 3. Section 3(b) makes available the 
first c'ass by the language: ........li f:'.a; opinions and orders in the adjudicative cases" 
I';itil an exception which is rr.a::::a:ned in the exemption in the Act. The second class, 
s~:lte:::e::;!s of policy anc i:::';':;::7~::::::, would also be included in the section 3 (b) 
,,,qd:err:ent of availab!!:cy c; "::: ,u:~s." The term "rules" is defined by the APA 
as ..t:~e whole or part of uTI ~:;-::::-. ~:~:t!'11ent of general or particular applicability and 
fu:ure effect designed to i:T:; :er::~:::, b:e~pret or prescribe law or policy or describing 
~:'1e organization, procedure. (: ;:;-;.d(~ requirements of an agency," 5 U.S.c. § 551 (4) 
(g'7.'). The phrase in t.'tt .':'.:: - "st"tement of policy or interpretation" - is no 
r:1"!,e ;~:l~sive than this de:::::::.:)::. T1:e term "rules" is much broader than the rules 
'~::!:T": :0 in the Federal ?~9mr ?TC'yision. 5 U.S.c. § 552(a) (1) (1970). It can 
:ce ass:.;:::d that the me ci :;;e :::.-::1 in (b) was not intended to be a redundancy and 
:c~::ce ::c~"nt everything i:::::.:·:ec 1:1 the definition of rules but not covered by the 
:5'"c~r?: 1::egister provis:on. In addition, this definition of "rules" might well have been 
;'~>l 1.:) ::cc:'.!de the third class of "staff manuals and instruction to staff that affeet a 
:::t:-:::-r:~ ci t:-:e public." 

7;'.e second assault 0:1 secret law, the discovery mechanism, c('uld also have 
be,::: ::c·"c:o~ed by judicial enforcement of section 3. Section 3(c) required a grant 
c: :C,'~"53 to anyone "properly and directly concerned." One who could claim to be 
~1~',:~ by an agency determination certainly would fall within this definition. Thus, 
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vantages of opening the decisional process to private interests. In 
addition. the efforts of "public interest" attorneys are surely aided 
by the Act because of the likelihood that they would be denied access to 
records more often than the representatives of agency clientele. Any 
resulting diminution in secret lawmaking is desirable even if the process 
remains obscure or unavailable to the general publi.::hl 

Yet, even in this regard, the Act has not been totally effective. 
Access has been incomplete and inequitable. Regular members of the 
agencies' clientele with experienced and specialized counsel have found 
the Act more useful than those with less understanding, resources, 
and influenceY 

Reas(li/s for ./lgcncy Evasr'oll 

Since the effective date or the .. \ct. cfitic!zing' the ag~nci~5 for the 
failures of the Act has been a popular sport.4S The tendency has been 
to impute ill will to bureaucrats for their reluctance to comply.49 

broad discovery could have resulted under this pro\·ision. There are a few exceptions, 
but none of these are any broader th:m those in the present Act. 

Consequently, had the public information section of the APA been obC'Yed, 
little would have been accomplished by all amendment such as the Act in the diminish­
ing secret law. More agency law would ha\'e been available for inspection and the 
absence of discovery in some instances would have been cured. If this were the stirn 
total of the goal of the Act, an amendment to ,;rrant ('onrt jurisdiction could have cured 
the problem. 

46. Th('re is a merging of both the secret law and public information problems 
which should be recognized in ord~r to interpret the Act to assist citizens in (leal ing 
\\ith the gO\·ernment. The Act should be intcrprckd to n:quirc publication of rules 
and interpretations oi broad application developed in all individual adjudicative ('onkxt 
on the same basis as such broadly app!icable determinations are now publisht·d wh~n 
p~omulgated in a rulemaking proceeding. Individual adjudicative opinions generally 
contain so much opinion relevant only to the case at hand that broad policy decisions 
are hidden. In British Auto Parts, Inc. v. XLRB, 405 F.Zd 1182 (9th Cir. 1968), 
urt. dellied, 394 U.s. 1012 (1969), a rule promulgated by adjudication was not 
required to be separately published. The right of the agcllC'), to make rules in adjudica­
tion, although criticized, has been upheld. KLRI3 v. Wyman-Gordon, 394 C.S. 759 
(1969). However, it would greatly assist those who are not in continual contact with 
the agency if such rules were separated from the individual opinion an,l publi"hed 
as rules. 

47. H.R. REP. Xo. 92-1419, supra note 33, at 8. 

48. See, e.g., Giannella, supra note 5; Katz, S!lpra note':;; Xader, supra. 110te 27. 

49. See, .'.g., Fel!meth, The Freedom of Illformalioll Acl (!lid Ilu F.daal Tr,lJ,' 
CommissiOIJ: A Study in MalfcasC!.lIce, 4 HARV. Cn·. RrGHTS-C!V. LIB. L. REV. 345 
(1969); Katz, supra note 5; Statements of ~ressrs. Robertson, \Yclliord anJ Schuck 
ior the Center for the Study of Re~ponsive Law, 1972 HCliriltgs. supra note 34, at 1251. 
Indeed, there have been certain allegations of conscious avoidance of the Act which 

http:comply.49
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However, an objective reading of the Act leads to the conclusion that 
the poor performance of the agencies is largely the result of inherent 
defects within the Act. 

The significant resource allocation required by the Act for the 
release of information necessarily causes bureaucrats to attempt to 
a,'oid or mitigate compliance. Providing information to the public is 
a primary task in very few agencies. Public information considerations 
must be balanced in every agency against its primary role, and there is 
no federal agency which envisions itself as having the resources to 
carry ont the full extent of its function. In this milieu, public informa­
tion activities find little support,G() 

The agencies are left with the difficult task of applying ambiguous 
language in specific circumstances. Therefore, it is not surprising that 
agend~s resolve the ambigclities in a way which is most favorable to 
r::2fl.l Ui \vh:ch ,he least commitm.:nt of reSQun:;::s. The pro­
per:sity to withhold documents increases because of the unresolved 
conflict between the disclosure compelled by the Act and the nondis­
closure directed by the spec!fic statutes which control the activities of 
the agency.51 These cc.n.:!icts are most easily resolved by withholding 
all documents arguz.:'ly ccyered by the specific statutory direction. 52 

Unfortunately, the practic:11 ~roblems which the Act creates for agencies 
are largely ignored by the cC'1.!rts.53 

A significant d:-a::J. or;. the administrative process is the inevitable 
result of the preser.t c:-ac;::::ian approach of the judiciary. Courts in­
terpret the Act so tha: must not only review and justify with­
holding each indi\·ict.:aI dJct:ment, but are also often required to edit 

54 documents so that i::::::::;~::::,l?J portions can be released. Although it 

seem so elaborate that i: :~:::> i::::probable that most bureaucrats would actually take 
the ;:;;ouble. This sort of activity does not seem to be very widespread, and certainly 
is not the cause of a sig;:,i:;ca.m amount of the failure to make records available. 

50. See StatementJi ?,,::e::"t Beatty, Assistant Secretary for Public Affairs, De­
part."7!cnt of Health, Ed,-,c~::c:: a::d \Veliare, 1972 Hearillgs, sllpra note 34, at 1666--67. 

31. Sherwood, snpriJ z:c:e lB, at 119. 

52. See Giannella, .iupr::; ::O!e 5, at 221. 

53. See Wellford v. Sa:-C:.n, 4-44 F.2d 21, 24 (4th Cir. 1971). Indicative of this 
a:::~de is the court's S::2.=er:t: "The Freedom of Information Act was not designed 
:0 :::crease administrati ...e eiSciency.•.." 

54. See, e.g., Bri5toi-~.ryers Co. v. FTC, 424 Fold 935, 938 (D.C. Cir. 1970). 
B:.; ser; Environmental Protection Agency v. Mink, 41 U.S.L.W. 4201 (U.S. Jan. 
=:;, 19,3), holding that "in cc:mera inspection ... to sift out so-called 'non-secret com­
~Al::en:s'" [41 U .S.L.'\'. at 4204] is not permissible where exemption one (documents 
,;:eciiicaily required by Executive Order to be kept secret in the interest of defense) 
13 co::!ce!"Z]ed.. 

http:released.54
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is inconceivable that Congress intended the Act to cripple agencies' 
efforts to fulfill their primary duties,G5 courts do not e-eneralJ,y cpnsjder 

the possibility of that result in their interpretations 'of the Act.:... 
The notable exception to the typical myopic judicial decisions is 

Judge Holtzoff's opinion in Bristol-.Myers Co. v. Federal Trade Com­
mission.50 In that case, the applicant requested numerous documents 
compiled in connection with a law enforcement investigation. Judge 
Holtzoff found that the definition of available documents under the 
Act must be susceptible to use by lower level staff so that the release 
Qf documents constitutes merely a ministerial function. He surmised 
that, if information was to be released to "any person," the mechanics 
for obtaining access could not involve agency officials on a regular 
fH3is.57 L::nfuctl1!1atdy. the D.C. Court of ,\preah. in reviewing Judg-\:! 
Holtzofi's opinion, iOltlld unacccpt:.lble anything other than tedious 
review and editing of individual documents.58 Ignoring the rationale 
of the lower court, the court simply found th::l.t the lower court had 
committed error because it had "failed to examine the disputed docu­
ments, and to explain the specific justification for' withholding par­
ticular items."59 Thus, the unworkability of the Act has not been 
cured, but instead has been aggravated b the-courts. Agencies cer­
tam y nee pro Ing to re ease information, but there is a difference 
between prodding and the unrealistic compulsions which are now 
imposed upon them. 

55. Giannella, supra note 5, at 234-35. 

56. 284 F. Supp. 745 (D.D.C. 1968), af/'d, 424 F.2d 935 (D.C. Cir.), cert. denied, 
400 U.S. 824 (1970). 

57. ld. at 747. 

58. Bristol-Myers Co. y. FTC, 424 F.2d 935 (D.C. Cir.), uri. denied, 400 U.S. 
824 (1970). 

59. ]d. at 938. It is interesting to note that the judicial approach has also placed 
significant burdens on reviewing courts. In Bristol-Myers the appellate court returned 
the case to the district court for review of all the documents. If every review is to 
necessitate the court reading all the documents, then a significant drain on the already 
overworked judici",1 system will result. Subsequent to the appell"'te court's direction 
in Bristol-Myers the district court again refused access without inspecting the dncu­
ments. Set? Irons v. Schuyler, 321 F. Supp. 628 (D.D.C. 1970). The court said: 

This Court is not required to examine every manuscript decision of the past 100 
or more years to decide in each case if there is trade secret or other l1utcrial 
which should be excluded. The legislative history of the Act indicates that it was 
not the intent of Congress to add materially to the burden of overworked courts. 

[d. at 629. This may be good reading of congressional intent and good seme, hut it 
coes not appear to be the law. Another possibJe method of avoiding this overwhelming 
b:.:rden is found in the approach of the conrt in \Vechsler v. Shultz, 324 F. Supp. 
1034 (n.n.C. 1971). where the court only inspected samples of the numerous records 
in {IUestion. 

http:documents.58
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II. MAKING TIlE ACT WORK 

The assignment for those who are dissatisfied with implementa­
tion of the Act is not to lay blame but to remold the Act so that 
ready access to government records can be a reality. The primary 
requisite for all interpretations of the Act must be the practicality 
of implementation, not just in the case at issue, but in relation to every 
potential access request similar to that in the case at issue. 

A major effort to enable agencies to leave compliance in the hands 
of lower level staff is necessary; hence, distinctions cannot he too 
s!larr1y drawn or too complicated. lVI0reover, it must be possible to 

Compliance with the Act breaks down where every document covered 
by a request must be ,ead 2.:!.d edited by members of the agencies' pro­
fessional staff. 

Implementation ':r :::e Act must be equitable. Every request must 
stand Or fall on the ::.::::e ::e3t. Major re!'0tlrCe commitments or nice 
distinctions necessarily ;;:;;.d to a value judgment as to the worth of a 
particnlar request. T;:", ~ C3s:vility of an enforcement proceeding be­
comes a key factor ;:: ~::~:: a situation. Finally, the more complicated 
the implementation. :::t 3·~·.Yer access will come. The imposition of 
time limits upon a6e:~;:' :5 an easy and unthinking apprQach to delay 
which is unacceptab:e.~ The reasons behind the delay must be ex­
amined and cured. 

The first effo::~-: :::::;:;ng the Act work must be made by the 
cou,ts. The courts ::-:::5: ~i2;';;e a more practical approach to interpret­
ing the Act. Even tl:o~gh the Act permits exemptions only where 
"5?~cifically stated," ;c~ 3.:o'!:Jiguity gives the courts a broad range of 
di:-cretion in its irr:;-::-:--::::::arion. Courts have unfortunately followed 
a:1 ad hoc approach. .\.: :-resent, the decision in every case involves a 
babncing of the eq:.::::,;~ ci the parties before the court. The Act will 
become a public il:=:C!':7'~2.::on statute only if the courts take a prag­
r::a:ic look into t!,e c,;",::c:ies' recordkeeping and limit themselves to 
l::~";;ad pronounceme!'!ts as to the categories of information which must 
be released. 

The two stltutory e.-..::emptions which have raised the most qttes­
::'::15 are imrestigatory files and internal documents. These exemptions 
Z!.re particularly sl!5ceptible to practical interpretation. Perhaps this 
s.;;:ccptibility is a result of the fact that they grew out of concern for 
the continued functioning of the agencies without significant interfer~ 

60. H.R. REP. No. 92-1419, slIpra note 33, at 83. 



391 


206 MARYLAND LAW REVIEW [VOL. XXXII 

ence from the Act.sl Suggested below are interpretations which both 
offer more public information and deal realistically with agencies' 
problems in releasing these types of records. 

Investigatory Files 

Exemption seven,62 the im'cstigatory file exemption, has been one 
of the most controversial. This exemption protects from disclosure 
investigatory files compiled by the agency; for the purpose of pursuing 
its law enforcement functions, whether civil or criminal. By the in­
clusion of the phrase "except to the extent a\'ailable by law to a private 
party," Congress intended to foreclose me of the exemption to deny 
:tc\.~es:.; to d0Ct111ents \\-h!ch (Itht~r1.\·!se hZlYC hl'cn n1atl~ ayailahlc by 

Congress and the comt:;, such as Jencks Act statements.63 The ex­
emption's purpose is to assure that the Act does not interfere with 
the law enforcement responsibilities of the agencies. . 

The language of the exemption seems to create a blanket 
exemption for any records compiled for law enforcement purposes, 
and some courts have so read jt.s~ Howeyer, the fact situations pre­
sented to the courts have compelled them to legislate some limitations. 
The courts now stand at the crossroads between two related interpre­
tations of the investigatory file exemption. One interpretation requires 

61. See Note, Freedom of 17lformalioll: the Staill/e mid /1:£' R£'gulatioll, 56 GEO. 
L.J. 18, 39-40,47 (1967). 

62. 5 U.S.c. § 552(b) (1970); "This section docs not apply to matters that 
are ..• (7) investigatory files compiled for law eniorccment purposes exc<'pt to the 
extent available by law to a party other than an agency ...." 

63. The Attorney General interpreted 5 U.s.c. § 552(h) (1970) as follows: 
The effect of the language in exemption (7) ... seems to be to confirm the 
availability to litigants of documents from investigatory files to the extent to 
which Congress and the courts have made them available to such litigants. For 
example, ·litigant.s who meet the burdens of the Jencks statute (18 U.S.c. 3500 
[1970]) may obtain prior statements given to an FBI agt'nt or an SEC investi­
gator by a witness who is testifying in a pending case; but sinct' ~llch statements 
might contain information unfairly damaging to the litigant or other p,?r~on. the 
new law, like tre Jencks statute, does not permit the statement to be made a\'ai!­
able to the public. 

ATTORXEY GENERAL'S ME~ORAXDUM, supra notl! 16, at 307. The Jcn('k~ statute was 
enacted in response to the Supreme Court's grant of access to f:(overnmcnt witness 
interview reports in Jencks v. United States, 353 U.S. 657 (1957). For an interpreta­
tion of the statute see Palermo v. United States, 360 U.S. J4J (1939). 

64. In Frankel v. SEC, 460 F.2d 81J (2d Cir.), errl. dl."llicd, 93 S. Ct. 125 (1972), 
the court found that the exemption was indeed unlimited. It read the Iegi,lative history 
as e.'Cpressing a congressional intent that any investigatory file compiled for bw en­
forcement purposes is exempt forever. Accord. Cowles Communication, Inc. \'. Depart­
ment of Justice, 325 F. Supp. 726 (N.D. Cal. 1971), holding that '''investigatory files 
compiled for law enforcement purposes' need not be produced whether proceedings be 
contemplated or not." 325 F. Supp. at 727. 

http:statements.63
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release of files when they are no longer current, or for some other 
reason have ceased to be useful for law enforcement purposes; the 
other requires release of that portion of the records, whether inactive 
or current, that will not prematurely disclose the government's case. 
\Vhile one of these interpretations is workable, the other has the 
potential effect of interfering with the aclministrath-e process. 

In Cooney v. Stet% Shipbuilding amI Drydocl? Co.,6:; one of the 
earliest opinions to interpret the exemption, the court was faced with 
a fact situation which compelled it to limit the exemption. Plaintiff 
sought production of a report of an accident, which resulted in the 
death of plaintiff's decedent, prepared immediatt:ly after the accident 
by ;,~;-~ ::1ve5tlg~to~ fr.:-- th~'· D~r::trtn1er.t or T,ahc'L 'Th:~~ i;t'.v ci!force­

Llcnt liIe containing the was 10m and a h:1lf year,; old, and no 
longer useful to the government for law enforcement. The court 
Emi;:ed the exemptio"! b:,' baking beyond the language of the Act to 
the legislative purpose. T:'e primary purpose, it found, was to avoid 
premature disclosure r.: ':-:e government's case in a law enforcement 
p:-oceeding. Because t:~e ,ec,jrds were 110t only old but had served 
their public purpose, ::~e ;: ~,:rt held that the purpose of the exemption 
was not furthered by :,~-':-:::6 it to these documents. 

Bristol-.Myers C:, :', Ftdcral Trade C0ll1mission66 suggested a 
similar limitation to t;'e exemption. There the Federal Trade Com­
mission sought to ::- -. -'~. ,-1 '):uments relevant to a rnlemaking pro­
ceeding involving t~t :;~"'clges1c drug industry. The Federal Tracie 
Commission had or:,;-- :::mpilecl the documents for the purpose of 
pos~:ble cease and Cc":- ~, ci:edings, but later decided to deal with 
the I'roblem by an i:L':':~:'ywide rulemaking proceeding. The docu­
ments sought were 01.1 a:ld the original law enforcement purpose no 
b::ger existed. T~e:--c~_~'::, the court found that the danger of pre­
ma~t!re disclosure \Va.,:: :".. : ~~e5ent since no real concrete possibility of 
an adjudicative proce",'~ -existed. It stated that the test was whether 
the possibility of ._ ~;:'~'Ti:):1 was so unlikely that the records could 
I":.')t be said to be a >. 'S e::.rc)rcement file. 67 

Although these :::::::es :nvoh'e files which were found to be no 
"law enfo:-ce::7:.e:1~," the underlyino- " rematttre disclosure" 

:-~,t:i):1J.le has been b:-c':ldened to include current files. n e or 
'Z-. H:ndill,6S the district court, citing both Cooney and Bristol-J1:yers, 
: - '.:-:d that the test was not whether the file was still a law enforcement 

!_,~, ::38 F. Supp. 708 (E.D. Pa. 1968). 
66. 424 F.2d 935 (D,C. Cir.), ccrt. dCIlied, 400 U.S. 824 (1970). 
67. ld. at 939. 
68. 315 F. Supp. 175 (D. Md. 1970), aff'd, 444 F.2d 21 (4th Or. 1971). 
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file, but whether portions of the records sought from an investigatory 
file might prematurely disclose the go\'ernment's case, Plaintiff sought 
four categories of documents from the Department of Agriculture: 
letters of warning sent to non federally inspected meat or poultry 
processors; information relating to detention of meat and poultry 
products; biweekly reports of the Director of Sbughter Inspection 
Division; and minutes of meetings of the National Food Inspection 
Advisory Committee, The court postponed· consideration of the last 
two categories.G9 Finding that the first two categories of documents 
were already in the possession of the potential party to· any proceed­
ing, the COtlrt held that release could not result in prem::tture disclosure 
of the goycrnment's c:lse. The appellate comt uphelrl the district court 
8.!'!(l ngreed \\"!~\ i:~ li~:t~ of the ··!)rl..·nla.tu;~ d~scl():'i1r~" fett:onale,;i) 

The expansio:1 of the "premature disclosure" rationale by FVcli­
ford is extremely im~ractical. Agencies may automatically release 
files when they a,e no: current or for some other reason have ceased 
being useful for law e:1!orcement purposes, But agencies cannot rea­
sonably be expe::d t,· rt!ease documents contained in a working law 
enforcement file, Co::;;.tant searches through law enforcement files 
would place an ir.:rr)::s£b]e burden on the law enforcement resources of 
every agency. ::\~ :::'c: C::e:-OtlS is the prospect that after each new re­
lease of informat:·:::: ::~ a party, such as pretrial conference, new docu­
ments would h:: ::-.:: :be disclosable category by operation of their 
disclosure to r ,;;~~ c:-:de:1t. Thus, constant new releases wotlld be neces­
sary throughoc:t -:'c ;"w enforcement proceeding. 

The prerr.J.:·,::-:" ~:~:;osure reasoning is not only impractical to 
administer, b::t ;- :3 3.:SC, not good law. The sole basis for the rationale 
is one sentence of the history of the exemption which reads: "The 
Act is not intended: to give a private party indirectly any earlier or 
greater access ~,') ::;';estigatory files than he would have directly in 
such litigatio:1 C~ ?:'·::ceeding."71 To glean from this sentence the 
conclusion that p:-e~J.ture disclosure was the only interference from 
which Congres~ :r::::::c:ed to protect agency law enforcement seems 
somewhat in:ui::"e. This sentence, in context, suggests one of the 

69. 315 F. S;;;Cjl. 179. t'pon reconsideration the court decided not to examine the 
biweekly reports and the minutes, determining that they were exempt under exemp­
tion fh·e. 

70. Wellford v. H:l~din, 444 F.2d 21 (4th Cir. 1971). Howe~er. the court limited 
re::ance on a prerr.at:!re disclosure rationale by its finding that the requested materials 
were not part oi an investigatory file because they 'were the results of agency action 
whi.:h should have been released as sllch. 444 F.2d at 24. 

71. H.R. REP. :!'\o. 1497, supra note 16, at 11; see Wellford v. Hardin, 315 F. 
Supp. 175, 177 (D. Md. 1970). 
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ways Congress did not wish the exemption to be used.7
!l This lan­

guage should not be read to indicate Congress' intent to limit the 
exemption solely to premature disclosure.73 

Courts have recognized that the exemption was intended to as­
sure that the Act was not used to i;;ierfere with law enforcement 
functionsY Although it is perhaps a better reading of both the lan­
guage and the history of the Act to conclude that the exemption is 
blanket,15 it is clear, that, at the very least, no grant of access was 
intended where it might in any way interfere with law enforcement. 

The need for some limitation on the exemption is evident.76 A 
workable limitation is the test set down by the District of Columbia 
Circuit in Bristol-iII yers: "Thus the District Court must determine 
\\'(~ct!l~r 1 h [i h e p::--ospect '.}[ . e~llOi'Cet:1ei1t r procee( i" 	In!!'~ IS concretf ~PQ;,.;;a. •

to in·tng into o"eratiun the exem tion tor investigator files, and if 
so whether the articular documents soua t 
theless discoverable."77 If a file is currently active then it should be 
given blanket prote~tion. But if it has passed its usefulness, then it 
should be open to the public, excepting those records protected by 
another exemption. This '~!:!~tlY active" limitation has been found 
to comport with legislative intent in creating the exemption.78 Such 
a limitatIOn would be practical. 1t would permit the agencies undis­
turbed use of the working files while <freeing the miormat16n m them 
'when they are no longer serncea61e to the agency. 

72. In Cooney v. Sun Shipbuiiding & Drydock Co., 288 F. Supp. 708, 711 (E.D. 
Pa. 1968), the court found "a primary purpose" was to prevent premature disclosure. 
It did not suggest that it was the only purpose. 

73. Indeed, in Benson v. United States, 309 F. Supp. 1144, 1146 (D. Ncb. 1970), 
the court relied on the very same sentence of the House Report to reach an opposite 
conclusion. 

74. The courts have tended to be sympathetic to agencies' legitimate need to pro­
tect information in their enforcement files, and have found that the Act should not be 
used to interfere with the law enforcement activities of administrative agencies. "The 
investigatory functions of the Agency may not be crippled by a requirement not com­
manded by the statute, certainly not by a requirement specifically exempted by the 
statute." Evansv. DOT, 446 F.2d 821, 824 (5th Cir. 1971), ccrt, denied, 405 U.S. 918 
(19i2). In Clement Bros. Y. NLRB. 282 F. Supp. 540 (N.D. Ga. 1968), the conrt 
found that in addition to the legislative history, there is a "common sense necessity 
of protecting the invctigatory function." !d. at 542. 

75. Benson v. United States, 309 F. Supp. 1144 (D. Neb. 1970), found that: 
'"The !egislative history of this statute indicates that it is not the intent of the statute 
to hinder or in at!)) ~('ay change the procedures involved in the enforcement of any law 
i::c?:!c:ing 'files prepared in connection with related government litigation and adjudica­
::ve proceedings:" lti. at 1146 (emphasis added). 

76. 	 See, c.g., Xader, S1.pra note 27, at 6; Sherwood, $1lpra note 18, at 128. 
77. 	 Bristol-~Iyers Co. v. FTC, 424 F.2d 935, 939-40 (D.C. Cir.) , urt. denied, 

400 	 U.S. 824 (1970). 
is. Katz, supra note 5, at 1279. 
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InformaI!ts' Privilege 

The one difficulty with this approach is the protection of in­
formants. Nowhere in the Act is there articulated an "informants' 
privilege." However, courts have interpreted the investigatory file 
exemption as protecting those who assist the government since identi­
fication of informants may interfere with law enforcement.79 The 
rationale behind the cases which apply the most restrictive readings of 
the investigatory file exemption has been the protection of informants. so 

There is no reason that the two considerations cannot be sepa­
rated. Informants could be protected by it ljmited exemption and the 
[Pst of the file ::ot:1J he n>1<:ased when it ('eases to be ac8\'e. Tn 
;::::c0mplish this, ·;:(')\:r'5 need only [peus on the purpose of the csem?­
'tion to protect tr:e law enforcement function. They could release the 
file but protect i;/q~'TatjQP which lllmlld identify in£Q[mants because 
release of the info rna::: information would make citizens reluctant to 
in19rm· and the,::'":·'; "£Ye-",1, imp?;; g~;e;;;;;;:nt law epi~rceros::;al 
Specific recognitio:: :;£ an informant privilege would lead to broader 
disclosure by liT!:: t::-.g :he "informant privilege" rationale to protec­
tion of inform2",:3 2,:::d not entire files. 

'::::r:minal law enforcement files 

Another ste,:":::.::;: \vould open investigatory files would be to 
recognize the J::2.L;<i.; cli:;:inction between criminal investigatory files 
and civil files. .1. :~: ';::\-estIgatory file exemption has been found not 

79. Evans •. DOT, ~5 F2d 821 (5th Cir. 1971), cert. denied, 405 U.S. 918 (1972). 
80. This rationa;e :-,a5 been explained as follows: 
For at least !T,':- :-"'-~-:::s. of which Congress was undoubtedly aware, investiga­
tion fileS sho:!;': ':;' t s~cret. The informant may not inform unless he knows 
that what he 3a:.:;: :;: =-.0: a-.-ai;able to private persons at their request, but more im­
portant in this c::'- :: ir:creasing concern over the conflict between the citizen's 
right of privacy <:".-: :;,e r:eed of the Government to investigate it is unthinkahle 
that rights of pC:-_'"-.:::.- <~ould be jeopardized further by making investigatory files 
available to p~:,",::: ;::e::scms. If these concerns are legitimate concerns, and I have 
no trouble in c~::c:·~::::g that Congress regarded them as such. then at least a 'part 
of the purpose ::;i e::"-:t:~g the investigatory file exemption is lost if the file ceases to 
be confidential a, SOI):1 as the threat of a law enforcement proceeding di.appears. 
Consequently, I hole that 'investigatory files compiled for law cnforcem ...nt pur­
poses' need not ::-e produced whether proceedings be contemplated or not. 

Co'.vles Co:nmunlcation, Inc. v. Department of ]ustice,325 F. Supp. 726, 7'0 (N.D. 
CaL 1971) (footnotes omitted). 

S1. Iniormants may also be protected byexemption four. However, since no one 
knows what that exemption means [ATTORNEY GENERAL'S 1fE:,:l.10RANDUlII, ,sllpra note 16, 
at :W)-03] it might be wiser to rely on the law re1atit).g to government investigatory 
fi:~,; tv protect informants. 

http:enforcement.79
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to be limited to criminal investigation.s2 This finding is supported by 
specific legislative statement.Sll 

However, a more severe public policy rationale exists for the 
protection of criminal investigatory files.8~ Broader release of civil 
investigatory file information would be possible if a special interpre­
tation of the exemption, as applicable only to criminal investigatory 
files was established. Criminal law enforcement files could thereby be 
given a more restrictive exemption than civil enforcement files. 

Not only will this effect better protection for the government's 
criminal investigatory function, but it will protect the individual rights 
of those im-olved in criminal investigation. It is difficult to find any 
reason why the public should have access to the files compiled in the 
inv:::3~ig::ltion of n. pussibl~ indiv'idual cr:minal act!vity. 

The difference in policy considerations for the releasing of civil 
investigatory files and criminal investigatory files is so great that it 
was a mistake for Congress to consider them together in the first place, 
and it remains a mistake to continue to consider them together. 

Intemal ;.\femorandum Exemption 

Inter-agency or intra-agency documents are protected by exemp­
tion five.S5 This provision exempts any internal document "which 
would not be available by law to a party ... in litigation with the 
agency." Thus the preliminary test is whether a party in any con­
ceivable context could discover the document. If not, then the docu­
ment is protected by exemption five. The phrase "which would not 
be available by law to a party" was intended to incorporate the 
traditional privileges applied to such documents.s6 The purposes of 
the exemption are to protect an agency's staff from operating in a 
"fish bowl," so that the staff will freely express their opinions, and 
to prevent the premature disclosure of agency decisions. 

The internal memoranda exemption has resulted in impractical 
ad hoc judicial interpretation. Although this exemption seems to be 

82. Clement Bros. v. NLRB, 282 F. Supp. 540, 542 (N.D. Ga. 1968). Barceloneta 
Shoe Corp. v. Compton, 271 F. Supp. 591 (D.P.R. 1967). 

83. H.R. REP. No. 1497, supra note 16, stated: "This exemption covers investiga­
tory fi !es related to enforcer:1ent of all kinds of laws, labor and secnri ties la ws as well 
as <.rimi:'lal laws." ld. at 11. 

84. Black v. Sheraton Corp., .50 F.R.D. 130, 132 (D.D.C. 1970). 

85. 5 U.S.C. § 552 (b) (1970) states: "This section does not apply t6 matters 
!"1a~ are ..• (5) inter-agency or intra-agency memorandums or letters which would not 
bf available by law to a party other than an agency in litigation with the agency." 

86. ATTORNEY GE:-iERAL'S MEMORANDUM, slipranote 16, at 304. 

http:documents.s6
http:investigation.s2
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a blanket exemption for internal papers, the courts have found occasion 
to attempt to limit its applicability. In C onsmners Union v. Veteralts 
Administration/7 one court reasoned from the "available by law" 
phrase that an internal memorandum would be available under the 
Act if it were available through discovery under rule 26(b) of the 
Federal Rules of Civil Procedure. Consumers Union sought the 
results of hearing aid tests conducted by the Veterans Administra­
tion. The court, by superimposing upon the Act precedent· developed 
under rule 26, found that the documents would ordinarily be made 
available under the Act. It relied on the traditional "government 
records" exception to discovery under rule 26. Government records 
had b:;en held to u<:: privileged where they we~e part of the "delibera­
ti.ve process that must precede any well taken decision or policy state­
ment.JlBS The court relied on the cases decided before passage of the 
Act to find that the exception did not extend to factual documents. It 
transferred the '''policy vs. factual" document distincti.)n to the fifth ex­
emption and held that the exemption did not extend to factual material. 80 

o The District of Columbia Circuit in Bristol-Myers v. FTCO
went further and held that the exemption applied only to the opinion 
portiolts of internal documents and not to the entire document.1l1 The 
court followed this expansion of the "purely factual" doctrine in 
Sterling Drug, Inc. Federal Trade Commission.92 'iI. Sterling in­
volved a request for documents relating to the Commission's investi­
gation of a merger 'which was similar to the one which Sterling was 
defending but which the Commission had ultimately approved. The 
court held that not only purely factual documents but also purely 
factual portions of policy documents must be released. Thus, under 
these two cases, agencies must attempt to edit "policy" documents so 
that the factual ortions of an otherWIse exempted document could 
be Isc1osed.93 

87. 301 F. Supp. 796 (S.D.N.Y. 1969), appeal dismissed, 436 F.ld 1363 (2d 
Cir.1971). 

88. ]d. at 804. 

89. /d. at 805. 

90. 424 F.2d 935 (D.C. Cir.), urt. denied, 400 U.S. 824 (1970). 

91. . After holding that portions of a document may be deleted to protect con­
fidential information, the court moved on to exemption five where it found "[a] 
similarly detailed analysis is necessary." 424 F.Zd at 939. 

92. 450 F.2d 698 (D.C. Cir. 1971). 

93. St.-rUng recognized that a document might be so opiniated that a deletion 
approach would not be practical, but did not rule out the deletion approach in all 
instances. This can be seen in the court's answer to Sterling's contention that the 

http:Isc1osed.93
http:Commission.92
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This holding is impracticable. The segregation of fact from 
opinion in individual memoranda cannot be done by lower level staff 
personnel. Hence, trained professionals must read every internal memo­
randum and edit out "purely factual" material. The mass of records 
which would require such treatment would require a large resource 
allocation, both by the agency and later by a reviewing court. 

Even as applied categorically to separate internal documents, the 
" urely factual" test places a significant burden on agencies. Request 
wiII not e tmt e to relevant lscovery matena as un er rule 26, 
and hence, merely separating factual documents from policy documents 
will require professional staff to read and to segregate vast quantities 
oi documents. 

It would be more cmsi:;~cnt with ~he lmderh·in;.; goals of the ,\ct 
if c,:i i;~,ernal menlO;"mc:a ',;::;:-e rel~ased after ;J. certain period of time. 
A theory analogous to the "currently active" theory developmg under 
the ir::vestigatory file exe:r.p:ion would be the most rational way to 
limit this exemption, The "premature disclosure" rationale is mDI;t 

firmly rooted under th: :,,::-:-::2.; memorandum exemption than under 
£he i:westlgatory file :,xe::::?::c~9~ Internal memoranda could, based' 
on the underlying thec:-.y or tne exemption, lose their protection after 
they were no longer e-: ::::l a current decision.95 Courts should 
be no more reluctant tc· :l'.:r:-;z,:-ate such a limitation than they are to 

lower court had not prope:;;' ~~:'";;:;~,ed the possibility of deleting the opinion portions 
of the memorandum when i: ;:::-:­

we must agree, howe\·~:'". :~,,: ::~~7~ is no indication in the opinion below that the 
jucge considered the pc ;;;-: --_. : :eleting portions of the documents. It may well 
be that making delet:or:? --. ::.. ~Jt change the character of these documents, since 
they appear to comi;t pdr:'l:'.::iy oi the thoughts and recommendations of the 
CO:TI:c;'Iission and its st2E .... \Ve must therefore remand the case so that the 
Di?;:-ict CO'Jrt judge c:>::' :~~_; .~~ t'!is ;;ossibility and state in his opinion that he 
has cone so. 

ld. 2t 7('-+. The Sterling co::;: :::< ::0::cie v. David, 448 F.2d 1067 (D.D.C. 1971), 
,,'hich f:eld that: "Factl1al ::-.=::7::2.:i:71 may be protected only if it is inextricably 
::-:.:ertwined with policy-mii.k;~= :::,~('~s;e5." 448 F.2d at 1077-78. However, the court 
in S or/cit seemed to limit tE; L"r'::::;r co separate documents and not portions of docu­
!Y!ent? ;:.::1 hence, it seems t':,,-: ::;-J:n Bristol-Jfyers and Sterling go beyond the holding 
oi t::a~ ::;;.:;e. 

9':..-':.:TO"XEY GE~ER.'\LS ~,fE).roi!A~Dt~~!, supra note 16, at 304 states: "The 
abo.,.." :."s1s1ativ'eJ quotatio:1s ;nakeit clear that the Congress did not intend to require 
t;,e 7C)'~:::~on of [internal r:oemorandaJ where premature disclosure would harm the 
a:;",':c~:=~ and appropriate purpose for which they are being used!' (emphasis added). 

<;~. :;':"'.:-.!men!s im·oh';;:g national security would not be automatically released 
a::e: a ~eri-:x! of time but perhaps would be periodically subject to review. Epstein v. 
Re;o!'. 421 F.2d 930 (9th Cir.), art. denied, 398 U.S. 965 (19iO). 

http:decision.95
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release "purely factual" documents. Faced with such a limitation, 
agencies at least would be able to develop specialized internal rules 
for coping with it.96 

The nondisclosure of policy memoranda is supported by the 
desire to allow a free and frank exchange of ideas and to prevent 
bureaucrats from operating in a "fish bowl."97 However, this non­
disclosure rationale is contrary to .the disclosure bias of the Act. 
Moreover, the necessity for protection of all internal memoranda, 
either factual or opinion, is overstated. The rationale loses its vitalit 
as time passes after the final determination or which the document 
:vas drafted is made. Furthermore, if the staffs of the agencies realized 
that some time in the future their work p'roduct would 0 on the 

t) a n1qre careful workmanlike ·Ob.98 If 

to now their rQlf' ;,.., the decision making:. The decisionmaking proces,!. 
as a whole rna\" be:::;::: from qitidsm of the internal work IU:pduct Qt 

the 

 
decisional process -,\'hich resulted in an official decision. Staffs will 

"continue to give age:lcy officials their opinions because they must. 
The worst that -:2: ::appen is that agency staff and agency officials 

would comm~n!_~:: ~~a:;ly ~ore often; which may be a beneficial result 
from anQthe. p'~'.,_ '...'. \.ew.

In sum, the .;'eC!\.'rate would be better informed as to t1 
behind a ecis:::::: dl internal documents were sub' ect to disclosure 
~ some tme. _...c:.: agencies would find sllch a requirement workable 

96. One point wo:-"~l-Jy of mention is the oversight in the Act in not defining the 
term "agency" Cle'e:-~=~y than it is used in the rest of the Administrative Procedure 
Act. Section S51 (1:' ~:::!.:c.es Congress from coverage of the APA and state and local 
governments are eX::~C~ by lack of authority over their administrative procedure. 
For the purposes of ,::e .",-ct, particularly exemption five, congressional, state al)d local 
government com.rr:cca:ions v.;th federal agencies should also be exempt but subject 
to ultimate release <;,; ;:escribed, 

97. "Agency -Ni::;esses argued that a full and frank exchange of opinions would 
be impossible if :;':1 i..-;,:"r-..a! communications were made public. They contended, and 
'\'lith merit, that ad·.~ce from staff assistants and the exchange of ideas among agency 
personnel would not be completely frank if they were forced to 'operate in a fishbowl.' " 
RR REP, No. 1497, supra note 16, at 10. The District of Columbia Circuit agreed: 
"In the Federal Establishment, as in General Motors or any other hierarchical giant, 
there are enOU,i';::t incentives as it is for playing it safe and listing with the wind; 
Congress clearly did not propose to add to them the threat of cross-examination in a 
public tribunal." Ackerly v. Ley, 420 F2d 1336, 1341 (D.C. Cir. 1969)_ 

93. Tennessean Newspaper, Inc. v. FHA, 464 F.2d 657, 660-61 (6th Cir. 1972). 
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in contrast to the present "purely factual" limitation on the exemp­
tion. The problems of bureaucrats operating in a "fish bowl" are 
overstated. Thus, the limitation placed on the fifth exemption should 
be founded, not on the type of document, but on the current releyancy 
of the document to government policY1l1aking,(l~ 

Privileges 

The goal of providing readily ayailable information cannot be 
permitted to steamroU legitimate concern for the protection of informa­
tion obtained from outside the government which demands privileged 
treatment, Clear demarcation of privileged information is also a neces­
S;'~i- part of a puhlic infor!:nation system. 

In this reg·ard, it is un!OrtullJ.te th~~t th,,; 1110:.t '..!nfathnl~ !;thlc p::o­

vision of the Act is exemption four, relating to privileged and con­
fidential informationYXl This exemption seems on its face to refer 

99. The internal memorandum exemption presently protects the most numerous 
types of law made by an agency - decisions not to pr05ccute or to take action. The 
decision not to act is rarel}· accompanied by an ag-mcy opinion, and hence, the Illost 
important decisions reached by agencies arc given no background reasons. S,',' K. 
DA1.'IS, DISCRETIONARY JlJSTICE 103-06 (1969). In American Mail Lines, Ltd. v. 
Gulick, 411 F2d 696 (D.C. Cil'. 19(9), the agency was required to disclose internal 
memoranda which were incorporatt'd into a final determination by the agency. This 
opinion does not go far enough, ane! docs not deal with in,tances where an agency 
makes a final determination. such ~s a decision not to proceed ill an investigation, but 
does not incorporate a staff opinion. \ \'here no agency opinion is adof.tcd for any final 
a ency action, all internal memoranda which were lJ1Yoh-ed III that deCISIOn shouili Be 
r.;!ease to t e pu Ie. ter mg Drug, Inc. v. FTC, 450 1;, Ir. 
(dissenitng opmion). See al.;o I:nite<l States ". Lcichtiuss, 331 F, Supp, 723 (N.D. 
III. 1971). The purpose oi this is twofold: (l) It will encourage agencies to devdop 
opinions in formal no-action situations amI; (2) l!.wlil permit those affected by the 
agency decision some lim.(' into the in Ilt for th . One should be cau­
bone at, as the court in Sterlillg found, a released staff opinion may well confuse 
those outside the process as to what actually caused the agrncy to reach its final 
determination. Bearing thi:; in mind, perhaps a more straightforward solution to this 
problem would be to require an opinion in every final agency action. 

100. 	 Discussing e.xemption four, Davis stated: 

The Attorluy General's Memorandum never acknowledges that the statutory 
words of the fourth exemption have a plain meaning. Instead, the ,\femoralldum. 
says that the \'lords are 

.•. susceptible of se"eral readings, none of which is entirely ~atisiactory. 
The exemption can be read, for example, as covering three kiuds of matters: 
ie., 'matters that are * * * [a] trade secrets and [bJ commercial or financial 
information obtained from allY person and [e] privileged or confidential.' , •. 
Alternatively, clause [c] can be read as modiiying clause [bJ. Or, from a 
strictly grammatical standpoint, it could even be argued that all three clauses 
have to be satisfied for the exemption to apply. In view of fhe uncertain 

http:un!OrtullJ.te


401 


216 MARYLAND LAW REVIEW [VOL. XXXII 

lOl only to documents of a commercial nature. The legislative history 
demonstrates that it was not to be so limited and was intended to 

lo2 include traditional pri vileges.
Clearer articulation of what constitutes privileged information is 

necessary. The government has a duty to hold certain information in 
confidence, and this information should be carefully protected. More­
over, clear definition of privileged information will permit full use of 
clerical personnel to handle access. Although total cure for the Act's 
deficiencies in guarding confiden,tial information can only be accom­
plished by amendment, courts must take cognizance of these deficiencies 
in releasing information. Courts must recognize that those who deal 
\vith the government do not lose their rights because they submit 
!nfnrmJ.tion to the government. 

Corporations 

There must ::;e a distinction between the rights of an individual 
citizen and those of a corporation. Corporate rights to deal with the 
government in ~ecre: should be severely limited 'Where jnformation_ 
is obtained from a corporation, there seem to be very few instanc~ 
~here there \viI! be reason. to maintain its confidentiality. Trade secrets 
should not be dl5-dc:~ed by the government,loa Sensitive financial and 
commercial infor:::-:2.t:on obtained from a company under no statutory 
or administrati"e compulsion and with assurance of confidentiality 
explicitly given ~:>:~::d be \vithhetd from disclosure.lo4

meaning of ::e ,t::lt.:tory language, a detailed review of the legislative history 
of the ;:>:-0.-:3:::: :3 :m;;>ortant. 

Especialiy las-:::::;. ::::;;: '; ::.,1s sequence: The Attorney General (1) says the statute 
is susceptible :): ~~~ra! readings, (2) he lists those readings, and (3) he then 
reaches a wndasiGn G.~fferent from any he lists! If what he says implies that 
the statute ii; not snsceptible of the reading he adopts, then I agree ! Yet I am 
in basic sym::.a":.,: ",::h the Attorney General in all this because I fully agree 
with the fU!'lGa:::,,;:;::;.: idea t."at underlies what he says in the passage quoted 
that no reading 01 ',','hich the Act is susceptible can feasibly govern what the 
agencies will dc, The fault is that of Copgress, not that of the Attorney General. 

Davis, supra note S. at 7S8, 
101. 5 U.S.c. § :':2;\') (1970) states: "This section does not apply t~ matters that 

are _ •• (4) trace ;ec::,,:ts and commercial or financial information obtaiued from a 
p.erson and privileged or confidential." 

102. "It wodd :;';;0 include information customarily subject to the doctor-patient, 
lawyer-client, lender-borrower, and other such privileges." S. REI'. No. 813, supra 
note 23, at 9. 

103. If the if'.fo~mation is reoadily a..,-ailable through independent research then it is 
not a trade secret. Gelthorn, Business Secrets in Administrati'll!" Agency Adjudica­
tion, 22 AD. L. REv. 515, 516 (1971). 

104. The Environmental Protection Agency has promulgated a rule to this effect. 
Set' 40 CFR § 2.l07a(b) (1972). ' 
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Information Specifically Given in Confidence 

Information freely given with specific assurance by the govern­
ment that it will be kept in confidence should be exempt. In Tobacco 
blstitule v. Federal Trade Commission,105 the court found that the 
controlling factor was whether confidentiality had been requested. The 
Tobacco Institute sought access to the answers to questionnaires sent 
to persons and organizations actively engaged or interested in the 
subject of smoking and health. About half of those responding re­
quested confidential treatment. The court refused to order disclosure 
of those questionnaires which were received in confidence. 

The cOllrt in Nichols v. United States106 went so far as to hold 
that eve,l where the inforc'ation was IlDt c,btaind by a sp~'c; E;: ,;C-:l11t 
0f c()ntiJcn~!":i[y the material would be protected if the assurallc<: was 
given later. The case involved a request from a pathologist for 
material connected with the assassination of President Kennedy. The 
material was given to the government by the estate of President 
Kennedy without any request that it be protected from public dis­
closure. Later the Kennedy family was asked if it wished confidential 
treatment and it responded affirmatively. Thus, at least in a sensitive 
fact situation, combined with an explicit request for confidentiality, 
courts will not require disclosure. Regardless of whether the informa­
tion was given on the assurance of confidential treatment or the 
e-xpression was received after the information is in the possession of 
the government, it appears that courts will generally protect infnrma­
Hon specifically given in confidence. 

Citizens' Privilege in Dealing 'With the Government 

The legislative history of the Act suggests that it is necessary to 
balance the disclosure requirement against the right of privacy.l()7 
Nevertheless a right should accrue to an individual citizen who must 
deal with the government. that information he supplies will be tlsed 
only for the purpose for which he supplied it and no other. Meticulous 
care should be taken to avoid any danger of staff discretion infringing 
on indi\'idual rights of privacy. Certain traditional privileges, such as 
doctor-patient and attorney-client. should be spelled out. But more 

[
in~~ortantlY' a general privilege should. be e:ta~li~hed for coml11uui­
C~L'cn between the government and prIvate mdlvldual - a goyern­
mem-citizen privilege. 

105. Civil Xo. 3035-67 (D.D.C. April 11, 1968). 

10:;. 325 .F. SllDP. 130 (D. Kan. 1971), aff'd, 460 F.2d 671 (lOth Cir. 1972). 

107. S. REp. :t\o. 813, supra note 23, at 7. 
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A new sensitivity to the protection of the individual privacy when 
dealing with the government has been emerging. lOS At present, the 
Act does not afford this protection.10!l Exemption four does not go 
far enough to assure privacy for those dealing with the government. 
Exemption SiX110 permits withholding personal and medical informa­
tion, but is severely limited by the phrase "clearly unwarranted in­
vasion of personal privacy."l1l It is true that courts may hold that 
agencies are not required to release personal information.112 But the 
Getman v. NLRBll3 decision severely limits this exemption and sng­
gests that minor invasions of privacy should give way to the public 
right to knmy. In that case, Getman, a law professor, attempted to 
gain access to the "Excelsior" lists of employees filed with the Board 

would interfere wit:, tb.:: privacy of the employees. The court sug­
gested that the en';,:' :""'eS' rights were 110t as important as the public 
interest value of ~:~e ~'28.(:emic study. It fonnd that legislative history 
indicated that (::~c~osure of intimate details was forec1osedY5 

Balancing C7 ::::: 3:',t seems both unnecessary and unwarranted, 
The public does n:: >,c-YC a need to know private information, and 

108. This ncy; ::~o:-"":-:,, :, e\'idenced by the numerous bills to limit the sale or 
distribution oi r:;,,:"::; >!:, '7 iederal agencies. Sa. ('.g., H,R. 327, 92d Cong., 1st 
Sess. (1971); H,:F~ ,c'::': Cong., 1st Se,s. (1971); H.R. 9738, 92d Cong., lst 
Sess. (1971); H.R : .::: Con g., 1st Scss. (1971). 

109. "In esser:~ .".':~] reverses the traditional presumption in fa\'or of per­
sonal prh'acy an..! ~:2~'-: t·.:~den on the information-holding agency to find a specific 
~tatutory ground :': - - ,'c, IV honor a request for disclosure, In some instances the 
Act not only has <, '::'~rden of proof, it apparently has increased it as well." 
Miller, Persol:ci ? :., :':. Compllter Age: The Challenge of a Ne'''' Technolog), 
j'l Oil 11!forll!ati(,>I-·~r,,'''!d SC·~ift}', 67 MICH. L. REV. 1089, 1194 (1%9) (footnotes 
omitted). 

110. 5 CS.C ::,.:: :', 1)970) states: "This section does not apply to matters 
t.'1at are ... (6) ;:~::-' ,-- [,:cd medical files and similar files the disclosure of 'which 
'.,Quld constitute a (:,. -' .. t:r:'v::lrranted invasion of persona! privacy." 

111. "The sta~';:= ,.:,::,;r,s an invasion of personal privacy ... so long as it is 110t 
'clearly unwarr"r::~"" :-:.~ ::se of the word 'clearly' is a legitimate expression of a 
policy judgment, :,,'::::',:.:': 0::e may wonder about its wisdom." Davis, supra note 5, 
at 79B (emphasis c.::::>. . 

112. Tuckin,::';y ',', Sc;~-:tiY<! Servo Sys., 294 F. Supp. 803 (N,D. III.), aU'd. 418 
r 2d 155 (7th Cir. >':;'j, i:e!d that a draft counsellor could !lot have personal informa­
tion about membe~; c: :':e ,elective service system and appeal board unless consent 
',;:as gh'en to rc!e~,;e t!:~ iniormation. 

113. 450 F 2J. ;5iO (D.c. Cir, 1971). 
114. In accor':a..1Ce with a rule announced in Excelsior Underwear, Inc., 156 

X.L.R.B. 1236 (1;1)6), emp!oycrs must furnish the Board with a list of the names and 
acc!resses of all err.p!')yees eligible to vote in an upcoming labor election. 

115. 450 F.2d at 674-75. 



219 

404 


1972J THE FREEDO.M OF INFOIDL\TION ACT 

eycn if it did the individual h3s the right to have the information llsed 
for the purpose for which the government obtained it and for no 
other. He either has a right to privacy or does not, and no balancing 
is necessary. However, the Getman conclusion is correct in one sense; 
it is difficult to find protection within the Act, aad information about 
an individual may well be freely ayailable. llG 

This situation is aggravated by the fact that there is no require­
ment that exempt material be protected hy agencies. Thus, even 
exempt personal information will not be protected unless an agency 
wishes to protect it.111 In LaMort!! V.i. Mallsficld,lIs a witness in a 
Securities and Exchange Commission proceeding attempted to claim the 
investigatory file exemption for testimony given by him in an agency 

individual could not claim an exemption granted an agency under the 
Act. Therefore, the private individual has no more protection than an 
agency wishes to afford him even with respect to exempt materia1. 

An unambiguous exemption for personal pri"acy should be estab­
lishedto cover any mformatIOn su lied to the b""overnment b ~
individual citizen, an application of the exemption by the agency. 
should be mandatory. , A private individual should he protected from 
the harassment which may emanate from the release of personal in­
formation by the goyernment. Bureaucrats should not be permitted 
any latitude in releasing prin.te information. lH) 

III. ~IoRE A:\IBITIOlJS MODIFICATIONS 

Despite the possible adjustments through judicial interpretations 
which have been suggested above, the undeniable truth is that the Act 
is not well suited for the task of proyiding public information. Judicial 
legislation may pro"ide a partial remedy if the courts begin to take a 
pragmatic approach to providing public information. But if easily and 
quickly obtainable information is to be supplied to the public, adminis­
trative or legislative innoYatiolls must be forthcoming, Two innova­
tions are appropriate. First, active administrati,'e enforcement must 
replace passive judicial enforcement. Second, greater efforts must be 
made to make everything not exempt a,'aihble for public inspection 
Cl:1d copying. 

: ,6. But cf. GiaruJella, supra note 5, at 219. 

117. See j\Iillcr, supra note 109, at 1195--·96. 

118. 438 F.2d 448 (2d Cir. 1971). 

119. !lfiller, supra note 109, at 1199. 
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A dministrative Enforcement 

Judicial enforcement in a public information system has not been 
effective.12() The courts are not equipped to handle this problem. They 
can only sit passively and wait for cases to come to them. Thus, 
judicial enforcement has not provided most citizens with the benefits 
of the Act. lZl Courts cannot prO\'ide the leadership and supervision 
required for a comprehensive public information system.122 Indeed, 
judicial enforcement is not only inadequate, but also aggravates the 
problem by increasing delay. Judicial enforcement is also made in­
advisable by the overwhelming burden it places on the already over­
burdened courts. 

J\ :ecr;::;rner,~-lat~O!l Dlade it:. 19-1-0 hy the _\.tt{)rn~y (~ener:tr:; 

Committee on Administratin: Procedure may provide the type of 
enforcement necessary for a viable public information system. The 
Committee recommended the creation of a Director of Administra­
tive Procedure - an administrative agency to oversee administrative 
agencies.1

:?3 One of the Proposed tasks of the Director was that of 
policing the public information policies of the Yariolls agencies.l!H In 
the area of public information, this idea has even greater value today 
than it did in the 1940's, because judicial enforcement has been given 
a test and has failed. 

Government information will be made generally available only 
if an executive entity is vested with sole responsibility for making it 
available. A public information agency must be established that will 
assume an active role. It must act both as an inspector general 
polici.ng agencies' information policy and as an ombudsman 
dealing with c?mplaints through administrative procedures. 

The Justice Department has set up "The Freedom of Informa­
tion Committee" which reyie\vs agency denials of access from the point 
of view of defending the denial in court.lZ;; There is no doubt that 
this group does a great deal to loosen the access policies of the agencies. 
But it is passive in approach, and tends to weigh success in the courts 
and resource allocation of trial staff more than it does the policy of 

120. GianneiJa. supra note 5, at 225. 
121. Nader, slIpm note 27, at Z. 
122. Courts also are unable to cure deficiencie. in agencies' staff work. Gi:~m:ella. 

s!/pra note 5, at 225; Pharmacet1tical lIfrs. Ass'n v. Gardner, 381 F.2d 271. 282 (D.C. . 
Cir. 1967) stated: "The courts sit to assure substantial fairness, not to discipline 
agencies for awkwardness in their staff work." 

123. :\TT0RXE¥ GENERAL'S REPORT, supra. note 7,at 123-26 - This proposal is a 
touch of genius and continues to he a worthwhile proposal. 

124. Propo>e(\ Bill, § 7, ATT01{XE¥ GENERAL'S REPORT, supra note 7, at 19·t 
125. H.R. REP. Ko. 92-1419, supra note 33, at 66-69. 

http:court.lZ
http:polici.ng
http:effective.12
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freeing access to information. The experience of this body does demon­
strate, howe\'er, that an oversight group will assist in releasing in­
formation and that Stich an organization could be created by the 
executin without further resort to Congress.126 

Public Inspection 

The present scheme for obtaining access to government inform:l­
tion consists of a request, with varying degrees of specificity, adminis­
trati\'e search and determination, and often judicia! review, before 
access is granted. This procedure cannot provide free and fast in­
formation. :Ylost of the six common complaints with respect to the 
it:1f",>:11cntation of the .\ct fOllnd by the .\dministr:ltin~ C0l1ferenc,1~7 
ran ~le ~tt:il1'"~~!!(l to t!:·_~ ~,~\:.:-r~!:!qLlt c;'-:-'l:}l!:'!h"'d by th~ ~\t! f~Jr r~·L'>:.,,;-

L. ~:):-1"11:l~,10:L 

The inherent dti'cct~ irl the systel11 of the Act cannot be O\'er­

cc::r:e merely by ,;uide1ines that a clerk ca11 follow. The 
i:::'Jrmation which ;5 :,) t::: ;::,ade a\'ailable 1I111st be made available 
(;;,:c-idy and in a tlse-:·.:: ::'~:::::;'::-. There will be 119 free and fast public 
:;:~='::-mation until th:: --<.:-. ::: ::ecorcls can simply be pulled off a shelf 
::;'-011 a request to ;:;::~:~:.: '·";":")!1l1el. 

All nonexem?t '~'.".:~:: ::-:-5 should be a\'ailahle for public inspec­
~io:; at a convenient :,,~.: ~.. :::' .·\11 ::tg<:l1cies han public record rooms 
where certain doc\::-::::~~'~,~= :c'::lilable "across the counter." Records 
an.:Iable under thi" :. ~ ,"'C., .:-;': need only be expanded to include all 
information to which :, .. ~:::5 :~ :-equired under the Act. Because scrccll­
i!1g and segregating -: .. ,;·,euments will be done beforehand. no 
n;:,:bersome aclmir,>·-·.· . ";. :::trminations or clerical decisions will 
be :-c(]uired. 

In implementing :;-,:;;, pc.;icy, it would be desirable to establish an 
r·ffi~:J.1 in e::tch ager:C'.'.- .,-:,~c: '::lty it is to make information available. 
:\::Y:~ll1g that is de~,'=: . -:-,'1 ::1 a final form within the agency 
ex.::l::ling current !::~:::-::.: !:~cmoranda and material in a working 

D5. "This committe.:- ' ., ~:::·:i~,ed that the FOI Committee and the Office 
or L~::,! COllnsel [0: to;: ~ .. ;":-="::1t of ]\15tice] could - and should exercIse 
:l:C'~~ ," :1. leadership and c:.·~.::::::c,:;:l;; function to improve the administrative machinery 
~; "~:: as to foster a r:': ~e ~c,:!in~ attitude in the Federal bureaucracy toward the 
=''':. :~:::cip!es and g02', c' :.~.~ F01 Act." ld. at 68. 

: 2-, Tl:esc were: (l e'~c:a1i",' or access; (2) evasive and obstructive practices 
":~ :~. :.o~ma! require;;:;;;:::: 13) delay; U) commingling of exempt and nonexempt 

c .. ·.:i.::(,:1; (5) re,;ista,,~~ to disclosure by lower level staff; and (6) lack of uni­
•. C"" • :.~ :iC'~ 10,::;ting a!1d cc,,,ying. Giannc\la, supra note 5, at 221-25. 

;,>. S,',' X;,dcr, supra note 27, at 15. 
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investigatory file!:!!! - should pass through this official before they 
are included in a permanent file. This official should be responsible 
for setting up the procedure. He and his staff should review all these 
records. If the material does not come under an exemption, then it 
should be indexed and placed on public display_ If it does come with­
in an exemption, and a decision is made to withhold it, then it should 
be described in an index and reasons given for withholding. 

This procedure will permit the media the quick access which they 
require. It will permit researchers the latitude to make searching ex­
peditions in agencies' records using primarily their own resources and 
only a small amount of the agencies' resources. ~[ost importantly, this 
procedure will proviue access indistinguishably as to intere:;t invol\"edYo 

This p:-occell!re 'will also (lei;'; prnb!cm \\'hich unsnccessbl 
~l)plicap-:i nL1\V f~h~C:. .;\t prcsc1:t, tll('r~~ i.:i no inlnlei..tia~,:· r'~fr-.l:t7.~;?H::n[ 

that withheld information be identifieu or reasons given for denial. 
Documents are withheld without the requesting party knowing what 
he has not seen or why he has 110t seen it. 

This method of disclosure would take advantage of the fact that 
those inside an agency understand the records and can organize and 
compile the information in a useable form.l31 It is vital that informa­
tion be well organized and retrievable, and only agency personnel can 
successfully manage the records. 

It is also hoped thi" procedure will change the attitude of the 
agencies' staff towards disclosure. At present, it is easier to withhold 
documents than to release them, and hence agency personnel find that 
to deny access is in their own best interest.132 It is predicted that 
imposing a greater burden for withholding documents, while making 
it relatively easy to release them, will do much to encourage release.133 

As the Senate Report said, "[fJor the great majority of different 
records, the public as a whole has a right to know what its Govern­

129. These would, of course, be placed in the process for release im:nediately upon 
loss of "current" statu5. 

130. APA LEGISLATIVE HISTORY, supra note 8, at 198 states: "The section [section 
3} has been drawn upon the theory that administrative operat;,)ns and procedures ;m: 
pt!blic property which ti1C general public, rather than a few specialists or lobbyists, is en­
titled to know or to have the rcady means of knowing with definiteness and assurance." 

131. ATTORNEY GEXERAl."S REPORT, supra note 7, at 26. 
132. S.·c Gianne:la, supra note 5, at 22·t 
133. Statem~nt of Jo!m R. Quarles, Jr., Assistant Administrator for Enfor,'emcnt 

a:-:d General Coumel, Em'ironmclltal Protc.:tion Agency, 19;': Heari/I!ls. slIpra note 3~, 
at 1877: "Thus, >taff pcrsonn{'\ must go to some trouble to deny a rcqucFt, w11ill.' 
granting a request is less troublesome since high ·level clearance is not m:edcl!. \ \'c 
hope and expect that this procedure will encourage staff personnel to n:spon,ll'rOllll'tly 
and aflirmatiYCly to requests for information." 
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ment is doing."134 \Vhen motivated away from seeing danger in 
every exposure, agencies will find that most documents can be made 
public as a matter of course without doing injury to their function. 

The Administrative Conference considered greater use of public 
inspection and rejected that approach. It suggested that use of that 
approach would result in mechanical insertion of material into closed 
files rather than true exercise of agency discretion. las Howeyer, this 
result does not necessarily follow from a public inspection system. 
First, if the agencies honestly try to comply with the Act, very little 
information wilt not be made public, assuming that the recommenda­
tions earlier made as to investigatory files and internal memoranda 
are implemented. Second, there is no reason an agency cannot exer­
cise its discretion in special cases under a public inspection procedure. 
Il~(!eed, the index of \vithheld docnments will facilitate special reqnests 
fo:- ;:0'~pl!bt:c inform2.tio:1. 

T;~-: a::;encles resist gh·jng specific rCJ.sot1::: for wilh­
holding documents,l3G but the reasons will facilitate the auditing and 
enrorcement 'of the _~~ct. ~loreover, as mentioned above, the extra 
b:mlen of giving reaso::s fc:.,r \\'ithholding each document will provide 
incentiye to res~st the to withhold questionable documents. 

To universally 2.;::::: ::~f- ~;sh this policy will require congressional 
or executive action. Ec',v~~':,r, there are examples of judicial orders 
requiring agencies rJ :;-:::.:-,: ~,':~lic inspection of nonexempt material 
and to index mater:,,: ':::'<:~~ ,;::':1110t be disclosed. 

In lrolls v. Scb .,·,·f';·': :he applicant sought all the unpublished 
manuscript opinion::: -: :> ['atent Office. The comt found that the 
request \vas so broad :::": t'e ~urdensome since the opinions contained 
some information \\.:-.:.'- :Y.::J be protected by the Act and release 
would require t1nre:'.~_.:: ~·ffort to segregate disc10sable material. 
A!:ho'Jgh it refused :: ~<=::' t~,e agency to disclose the information, it 
did require indexing ::: cO::llpliance with § 552(a) (2) (c).la8 This 
sec:io:1 is limited to -:-.::'::::::: formally considered by the agency and 
cam,ot be read to ex:~::: .) ?:: records required by the Act to be dis­
c:osed. Ho\\'enf, the ::.::.:.:.:<~;e of Irons is worth noting. The court 
held that it could no: ;::':·.:i:-e disclosure under so broad a request but 

13.1. S. ~-~~."'"-:: ::~:~ 23. at S. 

l,;;,::. Giannella, supra ~~:,::.t 2.+2-43. 

1;:(,. Id. 2t 255. 
,..:;. 321 F. Supp. 6~S iD.D.C. 1970). 
i.o,~. :; V.S.c. § 552(a) , 2) Ie) (1970) states "... Each Agency also shall main­

:,,;::: ,,:::d n:ake available b- p~b1ic inspection and copying a current illdex providing 
information fer tr:e public as to any matter issued, adopted, or promulgated 

,,::~:- .' c::y 4, 1967, and rcq'..:i:ed by this paragraph to be made available or published." 
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ordered the agency to index the documents so a reasonable request 
could be fashioned. An index of documents which are in the possession 
of the agency, but not to be released, permits everyone - the request­
ing party, the courts, and probably the agency itself - to focus any 
controversy on information actually ayailable. Indexing shonld be 
considered by courts more frequently when they are faced with ques­
tions of overly broad requests rather than upholding denial of access 
or putting the agency to an impossible burden. 

In United States v. LcicJltfltss,l:19 the applicant requested access 
to Selective Service directives and manuals. The court found that the 
documents should have been made available under the Act. But the 
court went further, and found that the applicant and others like him 
should not be required to file a formal request under the Act each 
time disclosnre of the documents was desired. It fonnel that sllch a 
p·~·(1\:cJi1r~ \\~o:~L! s~rY~ nd pu::-pose: in :tddition it \vould ht!rden the 

agency and the ;',??::c<lm, and woulll inject unnecessary deby into 
the granting of access to documents already designated for release. 
Therefore, the cot!'" ordered the records to be made available in a 
convenient place ior <::.n,Yone to inspect and copy. Courts could so order 
where the same 1::.:0:=:2:1on is likely to be requested repeatedly. 

Realistically, eas::y a..."ld quickly obtainable public information can 
only result from a modification in the public information system. 
An administra~i,e ::g~::'::- assigned to enforce the Act is the only 
means which ,\'i~; 2.5s:.::e adequate enforcement and active leadership 
in implement:cg ~ ;,::~:ic information system. Only an "over the 
counter" acce£s ~::3:e::;. will make information realistically available 
to all users. 

IV. CONCLUSION 

The problerr:s ::-"':"e:ent in the effort to achieve fair and effective 
administration 0: a public information policy transcend the needs of 
individual app!!':"".;...."::;;. T!1ese problems must be considered within the 
broad spectrur.1 c: -:e ::!.d:ninistrative process. Unfortunately, Congress 
did not write a s::.::::e ',vhich lends itself easily to efficient implementa­
tion of a freedo!!: c;: ;n£ormation system within the total administrative 
process. )'Ioreo-,-c:. the courts have followed a rather narrow and 
r::yopic approacz-: :0 h'7lplementing the Act.140 

139. 331 F. S::p:,. 723 (~.D. IlL 1971). 
l~O. Recently, ::-:e Supreme Court in Environmental Protection Agency v. }'fink, 

.!! l:.S.L.W. 4201 (CS. Jan. 22, 1973) made an effort to rationalize the jm::cial 
approach to impk-:1~:1tation of the Act. Although the major portion of the opinion 
rela:es to exemp::on orre [see note 54 sllpra and accompanying text] its most interest­
i:-:;J: aspect is its approach to judicial scrutiny under exemption five. In direct conflict 
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The inherent deficiencies of the Act and the u!1fealiQic decisions 
of the judiciary han: reSl1lted in continual criticism of the agcncies. 
Althol1;~h bureuucrats !lC.l.\"e not been oycrly enthusiastic in cUlI1plying 
wi!h the Act, it seems somewhat unfair i.o focus all advr:r~e comment 
on them. Indeed, mallY agellcies han~ labored diligcntly t·) carry out 
the cOllgressional n1<lndate as they ;,ce it. )..Joreover, one "lioukl not 
lllidcn:::ti:llate the effects of the guerilla activities of "pllb;;c interest" 
l)l)r::~n:\l'ats. 

Th is article has suggested that the task for the cou:-:s and the 
critics of the present public information system is to modify the 
appru:1ch of the Act and the information system in genera! in order 
to ITI::lkc it possible to realistically expect a free and fast How of in­
for~11~'..6;1l from the kdtral gUyefi'.melL The suggested i:i~(;rprcta-

ad l-:'JC ~LPIJ:~t}]cIl and for ir!c()rp:)rating into tlC(i5in!1:S cO!lsidl.::r~nic,ns 

of the practical difficulties in nuking; records available. The suggested 
interpretations, while rccogni7..ing the burden 011 the ;1gcnc:cs, are 110t 

intended to prodde 1es5 access, and ~re indeed intended ultimately to 
pwvidc n:ore disclosure of agencics' records. Suggested also are 

,modificatioas beyond the autho~itr of the judiciary but within easy 
 1cll of others. These too repre::;ent an attempt to build workability 
into the public information sy:::tem so that more infurmation can rea­
sonably be made ayai!ab!e. 

The cou:,tant i1ailings of those di::;satisfied with implementation of 
the .;\ct C:lnnot produce any positive change and can only result in 
continued llSc of a frustratillg and b:lsically faulty system, It is simply 
time we moved off center and approached the problems of a public 
information system rationally. 

v:lth ti\~ ~r(,!1d of circuit CO:.lrt (kcisir't:s, the Court held tIJat "ilt CG!::cra inspection 
of :Ii) t;'XllIc.':llts is not a neccssory (or i,:"vi,:th!e t001 in every case:' Id. at 4207. 
Thus, J.!l agt';1CY 1);: ":~H~OH~ lileail5 ~+():t oi nJ;;ni;-;;-;io!l of ail the doct.rncnts may be 
~~)h: to :-:~tP'~l; tL) ~;" c("'\!lrt's ;-.:(is[;tction L:!~d it h:ts fO!Tlp!i("d \vith the Act. For iJlStt.l11CC~ 

an c..~~I~:;":-y ;:~:l.r l;y affidavit (..Ir oral t~:~ti~1:G:1y T..!C~!10~1,'=.tr:ltc tildt the "~:::'fI,j~lnding cir­
Cl!il;:!:?.;~c:...;;" ~t~pport :1 i·l:~Ji!1g d:3t t~;c \;'itl:hl;.~!\J dOCUIllt'nts arc ";::d\'i:;ory" and 
(1..)nt:~i!l i~<) ~c\'crab!c "l't:fciy ~·J.(L:;l~·f Hu,~,:ri~d ur tiJat the eJ!tcd v;.:::-s!ons it voll.1n­
t:-~rily r·:j·~·~~."'-~·:t C(_\~lt:~11l the <:ntir~ t;~:,"~:Gs~·.l.l~e P,)!""t;vll of the dOClttllt::~~5-. The Court 
:liso s:--~:;c~:, ..;>~·;J £;: C{!};l~·rtl i:l::'~h?C~ion (Ii ;:t rl'prrsel~1::.ti\'~ docunicnt onIy~ This holding 
\\"i~l rJ,_,'<\'~ :~::::; tI;str1ct C(,U:-ts fro:~l ;'.cr.i()n"l:i!'g I~1a!\y of the largely (~erical functIons 
i)j·c\·ic::..:'~; r'. ,::;:·~·.l of lIwill. It con"t:tet~:; ~! cl(':lr n:(og~liti():l t~1:lt :::t?!ilccL, utilized 
:1)' Ct.,,::-:.;: i:... ~.~1.::~!lng lfatlit!l)u,:ll (:!5(1:""t.!ry dj:e not practical i<1 :tvic\\"ing 4tCCCSS 

http:rl'prrsel~1::.ti
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ARTICLES 

FREEDOM FROM INFO~MAT~ON;' 

THE ACT AND THE AGEN9ES 


by Ralph Nader* 

Although the Freedom of Information Act was intended to compel 
agency openness, Mr. Nader argues that the agencies are still unre­
sponsive to citizen inquiry; they are, in effect, baronies beyond the 
law. This disparity between aim and achievement of the Act is dis­
cussed in the context of empirical studies led by the author and 
conducted by, in the poetry of journalism, "Nader's Raiders." 

A well informed citizenry is the lifeblood of democracy; and in all 
arenas of government, information, particularly timely information, is the 
currency of power. The critical role of information is illustrated by the 
reply of the Washington lawyer who was asked how he prevailed on behalf 
of his clients: '~l get my information a few hours ahead of the rest." 

In our polity, where the ultimate power is said to rest with the people, 
a free and prompt flow of information from government to people is 
essential to achieve the reality of citizen access to a more just govern­
menta} process. It is especially essential to provide this informational flow 
in the Washington regulatory agencies, which are essentially unaccountable 
to any electorate or constituency. With these truths jn mind, Congress 
passed, after a decade of tempori::,';lg, the Freedom of Information Act :" 
1966.1 When President Johnson signed the bill into law on July 4, 1966, 
he stated its moving principle: "1 have always believed that freedom of 
information is so vital that only the national security, not the desire of 
public officials or private citizens, should determine when it must be 
restricted.,,2 

*A.B. Princeton University; L.L.B. Harvard University; Managing Trustee of the 
Center for the Study of Responsive Law, Washington, D.C. 

This article is adapted from a statement by Mr. Nader released publicly on 
August 26, 1969. Special acknowledgement is made to Gary Sellers, Reuben Robert­
son, John Esposito, Harrison Wellford, James Turner and Robert Fellmeth for the 
data they and numerous students collected while studying various agencies last sum­
mer; see infra note S. 

I 5 U.S.ct'·§ 552 (Supp. II, 1967) (hereinafter cited as FOJA]. The Act became 
effective on July 4, 1967. 

2 Statement by President Lyndon Johnson upon signing Pub. L. No. 89487, July 
4,1966. 
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"The law was initiated by Congress and signed by the President with 
several key concerns," says the 1967 Attorney General's Memorandum on 
the FOIA. 3 These were: "-that disclosure be the general rule, )lot the 
exception; that all individuals have equal rights of access;-that the burden 
be on the Government to justify the withholding of a document, not on 
the person who requests it ;-that individuals improperly denied access to 
documents have a right to seek injunctive relief in the cClurts;-that there be 
a change in Government policy and attitude ."4 

It is important to remember that the FOIA is a unique statute, since ifs 
spirit encourages government officials to display an "obedience to the 
unenforceable." Insofar as the statute is enforceable, the duty devolves to 
the citizen; yet few citizens are able to engage an agency in court, the only 
recourse afforded by the Act. Those who can afford judicial recourse are 
special interest groups who need the protection of the FOIA least of all. 
Consequently, as a practical matter, the attitude of agency officials toward 
the rights of the citizenry overwhelmingly determines whether the FOlA is 
to be a pathway or a roadblock. 

After thretl months of exploring the frontiers of the Freedom of Infor­
mation policy of several federal agencies, S with one hundred students 
working in study groups coordinated by the writer, I have reached a dis­
turbing conclusion: government officials at all levels in many of these 
agencies have systematically and routinely violated both the purpose and 
specific provisions of the law. These violations have become so regular and 
cynical that they seriousl}" block citizen understanding and participation in 
government. Thus the Act, designed to provide citizens with tools of dis­
closure, has been forged into a shield against citizen access. There is a 
prevailing, official belief that these federal agencies need not tolerate 
searching inquiries or even routine inquiries that appear searching because 
of their infrequency. 

The term "citizen" is used in this context to refer to any person or 
persons who are not regulated by the agency and who do not constitute an 
organized, special interest group. The distinction is important because 
most agencies have a two-pronged information policy-one toward citizens 
and one toward the special interest groups that form the agency's regu­
lated constituency. For the latter, a pattern has emerged over the years of 

3 Attorney General Ramsey Clark, U.S. Department of Justice, Attorney Gen­
eral's Memorandum on the Public Information Section of the Administrative Pro­
cedure Act (June 1967). 

4Id. 
S The agencies studied were: the Interstate Commerce Commission, the Depart­

ment of Agriculture, the Food and Drug Administration (food regulatory responsi­
bilities only), the National Highway Safety Bureau, National Air Pollution Control 
Administration, Federal Water Pollution Control Administration, and various agen­
cies within the Departments of Health, Education and Welfare, Labor and Interior 
that administer federal occupational health and safety policies. 

2 
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preferential access and treatment. The lobbyists, the trade associations, 
and the corporations have made the contacts, 6 h.we developed the institu­
tions7 and have generally compromised or intimidated agency personnel 
into affording them entry into the early decisional process prior to any 
public proceedings or policy pronouncements. And it is during this inner 
council discussion stage, the draft-report or draft-standard stage, that most 
decisions are made. The options for later public impact narrow rapidly 
when there is an established system of preferential access to industry or 
commercial groups. 8 

1. THE FRAMEWORK OF DISCRETION 

All of the agencies studied enjoy large discretionary power over the 
programs they administer. Under the agencies' legal structure, they can 
implement policy or not;9 they can delay action; they can decide what 
portions of the law to enforce or not to enforce; and they can even 
adamantly refuse to carry out programs mandated by Congress. 10 These 
agencies are more agencies of discretion than they are of law. Within 
limits, this is often necessarily the case, but without free and fast informa­
tion to the public, discretion more easily becomes an unbounded absolut- . 
ism towards the common citizen. 

Professor Kenneth C. Davis defined discretion in this way: 

A public officer has discretion whenever the effective limits on his 
power leave him free to make a choice among possible courses of 

6 One frequent mechanism for developing these contacts is the luncheon or con· 
ference speech. FTC Chairman Paul Rand Dixon (1961-1969) delivered over 100 
speeches during his eight year tenure, almost all going to trade associations, while 
consumer bodies were virtually ignored as audiences for his policy statements. 

7 E.g., industry advisory councils, which often have decision-making powers or 
impact. as in the Departments of Interior, Agriculture andComrnerce. 

;s As is well known to the Washington Press Corps, this process occurs in the 
Department of Interior with the oil and coal industries, and in the federal banking 
agencies with the banking industry-to name two of the more egregious wed locks. 

9 Thus, the Food and Drug Administration can wait for four years after the 1962 
Drug Amendments to begin testing potentially dangerous drugs, and can wait seven 
years until they move to recall and decertify the first allegedly dangerous drug after 
these amendments gave them the power. Yet, once it does move, as it has against 
Upjohn's combination antibiotic Panalba, it can do so with uncompromising speed; 
for example, in the Panalba situation, the FDA has refused to allow Upjohn a full 
hearing on the safety issue because it would delay the recall of a hazardous drug, 
thereby creating an immediate danger to the drug's consumers. See Mintz, Public 
Swallows FDA's Mistakes, Washington Post, Nov. 23,1969, at Bl, col. 3. 

lOIn 1966 Congress ordered the development of experimental safety cars by the 
National Highway Safety Bureau. Highway Safety act of 1966, 23 U.S.C.A. § § 307. 
403. More than three years later, however, only the most preliminary studies had 
been made. In addition, the General Accounting Office accused the Pesticide Regula­
tion Divisi0JV>f the United States Department of Agriculture of an intentional non­
enforcement "of its re8lliations against violators, notwithstanding evidence of signifi­
cant violations in the Division's files_ REPORT TO CONGRESS ON THE NEED TO 
IMPROVE REGULATORY ENFORCEMENT PROCEDURES INCLUDING PESTI­
CIDES by the Comptroller General, Sept. 10, 1968. 

3 
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action or inaction. [D) iscretion is not limited to what is authorized 
or what is legal but includes all that is within 'the effective limits' on 
the officer's power. This phraseology is necessary because a good 
deal of discretion is illegal or of questionable legality. Another fact 
of the definition is that a choice to do nothing-or to do nothing 
now-is definitely included; perhaps inaction decisions are ten or 
twenty times as frequent as action decisions. Discre,tion is exercised 
not merely in final dispositions of cases or problems but in each 
interim step; and interim choices are far more numerous than the 
final ones. Discretion is not limited to substantive choices but 
extends to procedures, methods, forms, timing, degrees of emphasis, 
and many other subsidiary factors. 11 

The Act itself allows such abuse, as it explicitly provides for nine ex­
emptions which offer a vast amount of discretion 12_S0 vast that to call 
these exemptions loopholes would be to understate their avoidance poten­
tial. It must be emphasized that most of the exemptions in the FOIA are 
themselves discretionary; that is, with the exception of specific statutory 
restrictions and Executive Orders, the agency does not have to invoke the 
exemptions. It is still expected to produce the information and not to take 
advantage of the exemption without a strict shouldering of the burden of 
justification. 13 Instead, agencies are simply offering the particular exemp­
tion as a reason for denial and not producing the underlying facts which 
are a requisite to invocation of the exemption. 14 

The broad ambit of discretion, exercised by agencies which differ in 
their degrees of commitment to public and special interests, is also leading 
to a proliferation of differing and inconsistent practices and interpreta­
tions of the FOIA. IS First, each agency has created its own unique "com­
mon law" in interpreting the Act and in developing a maze of confusing 

11 K. Davis, DISCRETIONARY JUSTICE 4 (1969). 
12 5 U.s.C. § 552 (l964), as amended 81 Stat. 55 (1967). 
13Id. at (a) (3): "[E) ach agency. " shall make the records promptly available to 

any person. On complaint ... the burden is on the agency to sustain its action." 
(emphasis added); this section goes on to place the burden of proof for an informa­
tion denial, in a district court-de novo review, on the agency involved, not the 
inquirer. 

14 H.R. 1497, 89th Cong., 2d Sess. 25 (1966). 
15 E.g., requests were made for records of advisory council meetings: the Depart­

ment of Agriculture said yes; the National Highway Safety Bureau said no. The 
Federal Extension Service of the former Agency gave the students permission to ask 
the Inspector General to see the audits; the Farmers Home Administration did not. 
Within the Department of Transportation and National Highway Safety Bureau, acci­
dent reports can be used in civil and criminal litigation; the Federal Railroad Admin­
istration and Bureau of Motor Carrier Safety (BMCS) reports of motor carrier crashes 
cannot be similarly utilized. Until 1969, the public was even prevented from seeing 
the BMCS's detailed accident reports. 

And finally, copying fees range from no charge in some agencies to $1.00 a page 
in other agencies. Similarly, some agencies charge no search fees, while others charge 
up to $7.20 per hour. Why the difference? In fact, why any charge above cost at all? 
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regulations. Information which is claimed to be e~empt from disclosure in 
one agency is freely given in another agency. And second, agencies also 
differ in the depth of the "appeals tier" within the agency which a peti· 
tioner must exhaust before he can petition the courts for relief. Each 
appeals point on the tier increases the probability of exhausting the peti· 
tioner and mooting the quest, especially when each internal appeal takes 
weeks or months. 16 

Thus, the Freedom of Information Act, which came in on a wave of 
liberating rhetoric, is being undercut by a riptide of agency ingenuity. 
There is little doubt that if government officials display as much imagina­
tion and initiative in administering their programs as they do in denying 
information about them, many national problems now in the grip of 
bureaucratic blight might become vulnerable to resolution. 

II. AGENCY AVOIDANCE TECHNIQUES 

. It is important to acknowledge initially the many public servants in the 
federal government who have respect for the purpose of the FOIA and fre­
quently bridle under upper level restrictions that they believe to be wholly 
unjustified. The openness of these civil servants, who often provided accu­
rate information to the students as well as to any other interested persons, 
has furthered the interest in citizen involvement. Not only have the stu­
dents been able to obtain a more comprehensive picture of the workings of 
their government, but agency personnel have in many cases received 
important inSights and feedback from the dialogue they have established 
with the students. By a significant margin, the National Air Pollution 
Control Administration of the Department of Health, Education and Wel­
fare has displayed the most open position on information access. Against 
this standard of performance, other agency restrictions ;ppear by compari­
son even more offensive, as they protect incompetence and cloak sur­
renders to special interests. 

The agencies probed this summer, it must be emphasized, were not in 
the "sensitive category." They do not deal with military or foreign affairs. 
They are entrusted with the most sympathetic missions in the government 
arena: health, safety, transportation and food purity and distribution. Yet 
even under daily approach and reasoned requests, these agencies refused to 
provide information. What follows are concrete examples of those agency 
acts which violate or misinterpret the FOIA. 

I. Investigatory Files. The FOIA provides specific exer,pption from 

16 The experience of the Consumers Union with the Veterans Administration is a 
lucid example of how much stamina and resources a petitioner requires to obtain test 
results of so mundane a product as hearing aids. Consumers Union of United States, 
Inc. v. Veterans Administration, 301 F. Supp. 796 (S.D.N.Y., July 10, 1969), appeal 
docketed, No. 33978, 2d Cir., Sept. 3, 1969. See Case Comment, p. 121 in{m 
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mandatory disclosure for material which is an "investigatory file"; the text 
says: 

[No disclosure is required ofl investigatory files comp:!ed wr law 
enforcement purposes except to the extent available by law to a 
private party other than an agency. 17 

The intent of this exemption was to protect investigative material 
which if revealed would undermine law enforcement.. 18 In order fq.r mate­
rial to qualify as an "investigatory file," it must be both investigatory in 
nature and capable of being used in law enforcement proceedings. 19 There­
fore, even "investigatory" parts of the file are only exempt for so long as 
they can be used in a law enforcement proceeding. When any prosecution 
proceedings are completed or are precluded by other factors, such as a 
statute of limitations, then the entire file should be open-unless other 
investigatory files would be directly impaired by its disclosure. The fore­
going is the broadest possible interpretation that should be taken of that 
provision in the Act, given the guiding purpose of providing the release of 
requested ipformation. 

Several agencies have not been satisfied, however, with even these broad 
limits on the "investigatory file" principle; they have therefore expanded 
and transmuted its character by altering the definition of what is an in­
vestigatory fIle. For example, the Department of Labor has denied public 
access to iheir records of past violations (five, ten, and fifteen years old), 
of the Walsh Healey Act which sets minimum wages and safety standards 
for businesses which hive more than $10,000 worth of sales to the Federal 
Government. 20 Thus, the Department keeps secret the nature of past viola­
tions which have ceased and are nearly two decades old on the theory that 
the Labor Department might get around to use these violations in some 
future law enforcement proceeding. The Department of Labor also re­
stricts even their record of corporate violations of the Walsh Healey Act. 
In the selected industry reports, which showed what companies had been 
inspected, the Labor Department blocked out the names of all companies 
inspected before allowing the students access. 21 These denials, as if insuffi­
cient interferences in themselves, were then followed with a request that 
the students sign a pledge of non-revelation as a condition to receipt of the 
documents. 

17 5 U.S.C. § 552 (1964), as amended 81 Stat. 55 (1967). 
,18 See H.R. 1497, 89th Cong., 2d Sess. 11 (1966) [hereinafter cited as House 

Report]. 
19 See S. Rep. No. 813, 89th Cong., 1st Sess. 9 (1965); House Report 11; Cf 

Barceloneta Shoe Corp. v. Compton, 271 F. Supp. 591, 593-594 (D. Puerto Rico 
1967) (data gathered by NLRB investigations of unfair labor practice exempt as 
investigatory file compiled for law enforcement purposes). 

20 Walsh Healy Act, 41 U.S.C. § § 35-45 (1936). 
21 Such deletions value the avoidance of corporation embarrassment over the 

deterrance of future violations. 
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Federal Trade Commission [FTC] officials have also discovered how to 
exploit this exemption: merely by instructing a ~cretaryto open an investi­
gatory file and drop in the desired item serves to side-step the FOIA. And 
as more people are learning, FTC investigational fJIes have every potential 
of lying, fossil-like, undisturbed by the concern of bureaucratic man. 22 

2. Internal Communications. The FOIA provides a specific exemption 
for internal governmental papers in order to preserve and encourage the 
freedom of internal communication within government and in order to 
prohibit premature disclosure. The text of the exemption reads: 

[No disclosure is required of] inter-agency or intra-agency memoran­
dums or letters which would not be available by law to a private 
party other than an agency in litigation with the agency. 23 

The legislative history of this exemption makes it clear that, in judging 
whether non-disclosure is to be allowed, the prime criterion is to be the 
relative finality of resolution of the issues in any such document. The evil 
to be prevented by the exemption was, in the words of the House Report, 
"premature disc1osure."24 

In practice, several agencies have illegally broadened this exemption to 
deny access to matters relating to past decisions within the Executive 

25 Branch. The Department of Agriculture has gone further and denied 
access to the minutes of the National Food Inspection Advisory Commit­
tee and the Poultry Advisory Committee. Those committees are made up 
of non-federal personnel, including private members, and their alleged pur­
pose is to suggest policy and discuss new hazards to the public safety. The 
Department wants to prevent the public from realizing, first, what an 
impact private interest groups and their state satellites have oh meat and 
poultry inspection policy and, second, what conditions in the industry and 
new dangers to the public exist. 

The Interstate Commerce Commission (ICC) has also invoked this ex­
emption to deny public access to records of Congressional correspondence 
with the ICC. In addition, the ICC has declined to release both a six year 
old study of itself conducted by the Civil Service Commision and past 
evaluations of ICC performance prepared by ICC personnel. As a result, no 
information is released as to how the agency assesses its performance. The 

22 Of the 4.17 years it takes the FTC, on the average, to open an investigation and 
issue an order, over two years is spent on the "investigation." One case has been on 
the docket since 1947. Another case was in process for more than five years before 
tbe FTC learned that the defendant company had been dissolved,'One year after the 
start of the agency's investigation. 

23 5l1'l'S.C. §552 (l964),asomended 81 Stat. 55 (1967). 
24 See House REi"port 10. 
2S See INVESTIGATIVE REPORT ON BUREAU OF LABOR STANDARDS, 

DEPARTMENT OF LABOR, a study conducted in the Summer of 1969 by the 
Center for th~ Study of Responsive Law; to be published in early 1970. 
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public usefulness of a contrary policy was seen a few months ago when an 
internal FDA evaluation report was made public. 26 

The Department of Labor also misused this "intra-agency" exemption 
by denying public disclosure of their interpretations of the Walsh Healy 
Act, made in 1936, even though that Act has been amended several times 
since and the public need for this information is essential if any determina­
tion is to be made as how the law has been administered over the last 
thirty-three years. 

3. Delay. A typical tactic is to delay replying for several weeks to a 
request for information and then reply that it was not sufficiently speCific. 
If the agency does not permit the inquirer initial access to learn what 
specific information the agency possesses, he has no choice but to make a 
more general request. All agencies know that one level of secrecy can lead 
to more exquisite levels of secrecy. To complicate the problems of the 
researcher, the organization or ftling of the information possessed by the 
agency is not revealed. Consequently, the citizen is often exposed to a 
charge of ·non-specificity. Yet the more knowledgeable and fratemally 
received lobbyists, on the other hand, have no such problems. 27 The De­
partment of Agriculture, especially its Pesticide Regulations Division, has 
perfected this dismal science to such a degree that it may uproot itself by 
the excess of its success. 28 

The Department of the Interior (DOl) employed the delay technique 
through the person of the new Assistant Secretary of In terior, Carl Klein. 
He developed a hamstringing system of centralized appointments and a 
centralized room for interviews to be conducted under the watchful eye of 
his monitors. In the initial three weeks of the study, the Department 
repeatedly denied information by this monitoring device and by cancella­
tion or delay of scheduled meetings. An appeal to Herbert Klein, Director 
of Communications, and Secretary Hickel was necessary to instruct Mr. 
Klein in his duties to the public. He withdrew his edicts promptly. But 
other delays emerged. For example, a memorandum of the Feqeral Water 
Pollution Control Administration's [FWPCA] assistant commissioner 
for enforcement, which outlined the enforceability of water quality 
standards, was released only after a 10-] 4 day delay following the 
initial request and an appeal to the DOl's information officer. The reason 
given for the delay was the assertion that this document was still in the 
working paper stage; however, the paper had already been completed and 
circulated. Since any work of man can always be perfected, the designa­

26 See N.Y. Times, Sept. 12, 1969, at 40, col. 3. 

27 Infra p.12. 

28 See INVESTIGATIVE REPORT ON THE DEPARTMENT OF AGRICUL­

TURE, a study conducted in the summer of 1969 by the Center for the Study of 
Responsive Law; to be published in early 1970. 
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tion of "working paper" can have no clear and provable limits, which is 
another way of saying that the agency which exploits this technique be­
comes a law unto itself. 

A circumvention closely related to the "working paper" tactic is the 
statement that information is still not verified or is in incomplete form. 
The FWPCA gave the latter as the reason for refusing, following a ten day 
delay, a student request to see reports on the status of water pollution 
abatement programs at twenty federal installations. There is a written 
demand pending to see the information in whatever form it exists, since 
the agency's laxity in compiling this information is Ii self-serving and illegal 
basis for denial of access. This request for the status reports on twenty 
installations was made after FWPCA denied more detailed information 
about the entire problem on the ground that this general information 
would give the researcher a "warped impression.,,29 

A corollary of delay is to deny the interviewer access to his potential 
interviewees, hoping to deter the intended interview at best or to delay it 
at the least. Often an interview with a relevant agency official is the only 
way to obtain certain information. One student group probing the prac­
tices of Washington law firms sought to interview attorneys at the Anti­
trust Division of the Department of Justice and at the Federal Trade 
Commission. Assistant Attorney General Richard McClaren took nearly 
three months to reply to the request, and then denied it, citing no provi­
sion of the FOIA, but stating, .. [f) or reasons we think should be apparent, 
it would not be appropriate ror this Division to characterize or compare 
the performance ... of attorneys who represent individuals or corpora­
tions with which the Division has official business."J°1t took the FTC four 
weeks to reply to a similar request, after debating the issue before the full 
commission and before Senator Kennedy's SubcomlVittee on Administrative 
Practice and Procedure. Permission was finally granted, but not until after 
the student had returned to her school and not without the requirement 
that all questions be submitted in writing beforehand.31 

4. Commingling Technique. Further illustrations reflect the variety of 
denials. The water pollution study group wanted information concerning 
oil dumping. The Department of Defense (DOD) denied them information 
on the quantity of oil being pumped from the bilges of naval ships on the 

29 At another time this same researcher was told, perhaps facetiously, that release 
of information would endanger Interior's relationship with the Department of De­
fense (DOD) "because DOD is finicky about releasing figures on total sewage." 
Presumably, the enemy could then rush back to its abacus and calculate the man­
power strength of the base. Sewage from domestic military bases is a national secur­
ity matfet~ according to FWPCA. It could coincidentally be a national pollution 
problem which is'the basis of the reluctance. 

30 Letter from Richard McClaren, Assistant Attorney General of the Antitrust 
Division of the Department of Justice, to Mark Green, Nov. 13, 1969. 

31 The Boston Globe, Sept. 13, 1969, p. 8, col. 3. 
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grounds that this data would be included in a report which contained opera­
tional data relative to military characteristics and was therefore classified. 
The Defense Department made no claim that the specific infOrmation 
requested is itself classified or in any way exempt from the FOIA. The 
Pentagon is a past master of the "contamination technique" -take several 
batches of unclassified material that may prove embarrassing and mix 
them with other batches of classified information and the result is that the 
sum is entirely classified. Civilian agencies have been quick to deploy this 
technique. For example, the Department of Labor has claimed that all 
material in all Walsh Healy files is "investigatory" even when the particular 
requested matenal IS non-investigatory m nature.~: lhus, the lJepartment 
secures secrecy by its own commingling and subsequent refusal to sepa­
rate. 

5. Disappearances, Fabrications and Favoritism. 

a) More primitive responses emerge as an agency loses its last ration­
alizing props for withholding information. Relevant materials on pesticides 
in the Depa;tment of Agriculture 33 disappeared, on the action of a high 
official, after the students, with permission, began researching them at the 
Pesticides Regulations Library. 

32 Statements of David Swoukin, Director of the Bureau of Labor Standards, and 
Lawrence Silberman, Solicitor of the Department of Labor, July 12, 1969. 

33 There were literally hlmdreds of information denials which occurred this past 
summer yet which would be unwieldy to describe in detail in this article. Yet to get a 
sense of the pervasiveness of this denial policy, some of problems encountered at ollly 
the Department of Agriculture are listed below: 

a. Racial hiring charts for individual elec;tric cooperatives financed by REA loans: 
although the REA's information office decided to give the information, the Depart­
ment's Office of General Counsel removed it without telling REA. On appeal to the 
REA administrator, the charts were made available. 

b. The Farm Credit Administration's record on the recipients of FCA-approved 
loans. The FCA must approve loans of more than $100,000 made by federal land 
banks, and other large loans made by the production credit boards. The FCA has 
refused several times to reveal the names or locations of the recipients, or the size or 
terms of the loans. 

c. Minutes of meetings of the National Food Inspections Advisory Committee 
and the Poultry Advisory Committee. Denied. 

d. Minutes of meetings of the Citizens Advisory Committee on Civil Rights, 
whose members were private citizens. Denied. 

e. Audits done by the Department's Inspector General on various agencies. After 
aU our requests for audits were routinely turned down, we asked to see summaries of 
some of the audit findings. This was refused. In one case, both the audited agency 
(the Federal Extension Service) and the state director whose program was under 
study (Dr. Marshall Hahn of VPI) gave us permission to see the OIG audit of exten­
sionprograms in Virginia. Even so, the OIG refused. 

f. Copies of a proposal by the Department's Program Review and Evaluation 
Committee for a new system to keep track of civil rights progress. After the Depart­
ment refused to give us the chart, we informally asked an administrator and got the 
chart immediately. 

g. Records of any action the Department has taken to correct problems pointed 
out by a number of groups-the U.S. Civil Rights Commission, the Department of 
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b) Outright lies are not unknown. The National Highway Safety Bureau 
has denied any knowledge of preferential releaSe to General Motors in -late 
June, 1969 of an Army medical team report on offbase accidents involving 
servicemen in Europe; yet the report had been sent to General Motors 
privately. Since the company has reealled several million cars for a carbon 
monoxide hazard, it can be forgiven for its urgent interest in a medical re­
port showing high carbon monoxide levels in the automobile crash victims' 
blood. But why not let all the people, including potential victims, know at 
the same time? The report was finally released in early September, 1969, 
over two months after the initial request and denial of its existence. 

The study of the Civil Aeronautics Board [CAB 1 took as one of its 
primary areas of concern the ways in which the Board and the airlines 
industry deal with or fail to deal with complaints from members of the 
public. At the onset, statistical information was requested, in writing, 
concerning the total number of complaints received by the CAB, the vol­
ume of complaints lodged against particular airlines, and the major cate­
gories and sources of complaints. The CAB refused to give this information 
on the grounds that it had inadequate personnel to keep any records of this 
sort. Not until the very end of the summer did we learn, from another 
source, that the Board had made detailed studies of precisely the kind of 
information requested. 

The CAB practiced an even more extreme deception. Early in the sum­
mer they were asked to supply the complaints received from the public 
and the responses of the Board. This request was denied on the ground 
that if the airlines learned the identities of the compiaintants, they might 
take retaliatory actions against them. The CAB finally allowed the inquir­
ing student to examine selected complaint files, provided that he agree not 
to record the names and addresses of the complaintants; this restriction 
made it impossible to correspond with them to gauge the effectiveness of 
any CAB response. Yet the study group later learned from the Senate 
Subcommittee on Administrative Practices and Procedures that it was stall­
dard CAB practice to forward all complaints from the public directly to 
the airlines involved. 34 Thus the agency, through Charles Kiefer, its execu-

Justice, private citizens, and the Department's own Inspector General and Citizens 
. Advisory Committee on Civil Rights. Denied. 

h. All records of action the Pesticide Regulation Division (PRD) has taken in a 
number of areas: seizing unsafe pesticide products; recalling products from the mar­
ket; issuing citations to manufacturers of unsafe pesticides; and recommending prose­
cution of pesticide manufacturers. Denied. 

i. Data that manufacturers submit to PRD when they have their products regis­
tered. The PRD claimed that all the information in the registratidn file is covered by 
the "tra~ ~cret" option, even though the specific product formula is contained in a 
brown envelope marked "confidential" and can be easily separated from the rest of 
the file. 

34 Letter from Reuben Robertson to Charles Kiefer, Executive Director of the 
Civil Aeronautics Board, October 30, 1969; See N.Y. Times, Nov. 26, 1969, p. 59, 
col. 4. 
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tive director, knowingly lied rather than grant citizen access to informa­
tion relevant to legitimate study. 

The Food and Drug Administration, which has been more cOQperative 
than some of the other agencies in releasing information to the study 
group, claimed through an official spokesman that it maintained no brand 
name list of beverages containing cyclamates. Such a list, however, had 
been used repeatedly to answer specific inquiries about specific brand 
names. On learning that the inquirer was part of the summer study group, 
the agency made the list available. This illustrates that whatever difficulty 
we were having, one can imagine the even greater difficulty of a citizen 
writing in from Kansas or Oregon. 

c) One classic, generic technique of preferential treatment is to compile 
the kinds of information that industry desires but decline to compile the 
information that a consumer or labor group could use. The Department of 
Interior compiles much information of use to the minerals industry but 
very little benefits consumers or workers. This agency had to be pushed 
and prodded to develop a report on the environmental depredations of the 
coal industry after half a century of such conditions, and then was reluc­
tant to make the report public. Consumer-related information about fed­
eral oil policy, from quotas to offshore leases, has been most hard to elicit 
from Interior. The same imbalance prevailed for information concerning 
hazards in off-shore drilling. 

The clearest example of discriminatory information treatment involves 
the CAB. During the summer, numerous requests for basic statistical data 
were denied by the CAB on the grounds that it had inadequate staff and 
accordingly could not assemble such information or provide it for our 
study. Some of the records and statistics the CAB stated it does not bother 
to keep include the follOWing: 

Speeches and personal appearances made by members of the CAB. 

Records of the costs of investigations conducted by the CAB. 

Travel allowances and budgetary allocations for individual Board 

members, the Executive Director and the Director of Community 

and Congressional Relations of the CAB. 

Enforcement actions by the CAB's Bureau of Enforcement against 

air carriers for violations of the law. 

Complaints charging racial discrimination by the airlines. 

The number of initial decisions of CAB hearing examiners appealed 

to the Board in accordance with its regulations. 

The number of interested parties seeking to intervene in CAB pro­

ceedings pursuant to its rules of practice. 


A typical facet of corporate favoritism is agency effort to avoid embar­
rassment of industry groups at the expense of public knowledge and 
safety. Late in the summer, we learned of a recent report by the CAB on 
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the causes and handling of customer complaipts received by the airlines 
industry. This important study, made at substantial public expense, dem­
onstrated that citizen discontent with the airlines industry has hit a critical 
level, and it cited specific airlines for their apparent complete lack of 
interest in the problems of inconvenienced air travellers. Nevertheless, the 
CAB has suppressed this report from the public, which has every right to 
know which airlines are concerned with resolving legitimate complaints 
and which ones are not. The report was denied on the specious reasoning 
that it "mentions names of airlines," gives numbers of complaints received 
by some of the airlines and was compiled from the records of the airlines 
regulated by the CAB. In addition, both because "secrecy was necessary to 
protect complainants from harrassment and retaliation by the airlines," 3S 

and because the CAB feared that the findings might be competitively 
detrimental to the deficient airlines, the CAB officials concluded­
apparently without the benefit of legal advice from the CAB legal staff­
that release of the survey to us was precluded by a statutory section 36 

prohibiting the Board from divulging certain classes of confidential finan­
cial and commercial data obtained in CAB audits of the airlines' books. 
This argument, however, utterly ignores the fact that much of the informa­
tion requested had already been released to several of the airlines as well as 
to their trade association. The legitimacy of the CAB's rationale is further 
shattered by the fact that detailed information on the number and types 
of complaints is readily exchanged among the airlines themselves, a prac­
tice which destroys the shibboleth of pretended confidentiality. 

III. CONCLUSION 

The remedies that exist to compel enforcement of this Act have been 
largely unsuccessful. The Freedom of Information Act' is not being used by 
the public to secure relief in the courts. Since the effective date of the 
FOIA on July 4, 1967, court records reveal that forty cases were brought 
under the FOIA through March, 1969. Thirty-seven of these cases involved 
actions by corporations or private parties seeking information relating to 
personal claims or benefits. In only three cases did the suits involve a clear 
challenge by or for the right of the public at large to information. Even 
more significant is the fact that no records have come to my attention of 
any court actions initiated by the news media, who should be the prime 
public guardians and litigators under the FOIA. Patently, the effect of the 
FOIA cannot be measured solely by court cases. But just as patently, a 

35 N.Y. :JillIes, Nov. 26, 1969, at 59, col. 4. This CAB denial has becomelthe 
basis of an FOIA suit. brought in the United States District Court in the District of 
Columbia by the law student and attorney who sought the withheld information.ld. 
at col. 5. 

, 36 18 U.S.C. 1905 (1948). 
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mere forty cases in the first twenty months of the Act's history are shock­
ing. There need to be institutions, be they universities, law Jeviews, 
public interest law firms, citizen groups, newspapers, magazines, or the 
electronic media, who systematically follow through to the courts on 
denials of agency information. The individual citizen simply lacks the 
resources. 

1. The FOIA will remain putty in the hands of government personnel 
unless its provisions are given authoritative and concrete interpretation by 
the courts. Such litigation then feeds back a deterrence that radiates 
throughout an agency. Many general counsels of agencies are straining ~I,~ 
Act to its utmost and beyond because of the improbability of judicial 
review. Until recently the Federal Highway Administration (FHWA) pre­
vented disclosure of manufacturers' violations of automotive safety stan· 
dards to the public. 37 Yet these violations have been relayed promptly by 
FHWA to the manufacturer involved. The auto companies have had the 
right to rece~ve the information but not the motorist who may become a 
casualty due to his ignorance of the safety violations in his car or tires. 

2. Congress is not exercising adequate oversight over the extent of 
agency compliance with the FOIA. There have been no Congressional 
hearings since the Act was passed, although there is abundant material for 
worthwhile hearings. 38 Two reports, one from the House and one from the 
Senate, have been published compiling the agency regulations resulting 
from the FOIA and containing responses to some inquiries from the re­
spective committees. 39 Comprehensive CongreSSional hearings are a prereq­
uisite to effective enforcement. 

3. A Presidential review group should be constituted to eliminate the 
inconsistencies which now exist, and are increasing among the FOIA com­
pliance regulations of the various federal agencies. This group should also 

37 See Morris, Auto Components Failed 10% of u.s. Safety Tests, N.Y. Times, 
Nov. 11, 1969, at 1, col. 6. 

38 Jack Matteson of House Committee on Government Operations on November 
18, 1969 indicated that Congressman Moss has not yet decided whether to have 
hearings on the enforcement of FOIA. 

Tom Susman of the Senate Subcommittee on Administrative Practice and Proce­
dure of the Senate Judiciary Committee indicated on November 18, 1969, that no 
hearings were planned. However, Senator Edward Kennedy, chairman of this sub· 
committee, has indicated that his staff will be compiling information relating to the 
operation of the FOIA for future publication and as a basis for possible legislative 
revisions of the Act. Letter from Senator Edward Kennedy to Ralph Nader, Dec. 15, 
1969. 

39 House Committee on Government Operations-Reports on the Freedom of 
Information Act (compilation and analysis of Departmental Regulations Imple­
menting 5 U.S.C. 552) 90th Cong., 2nd Sess. (1968). 

Subcommittee on Administrative Practice and Procedures to the Senate Judiciary 
-The Freedom of Information Act (Ten Months Review) May, 1968, 90th Cong., 
2nd Sess. (1968). 
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establish uniform ground rules which will make it exceedingly difficult to 
achieve devious and illegal circumventions of the FOIA. For example, 
there should be a c1earcut injunction against the commingling tactic, and 
agencies should be required to segregate public information from informa­
tion which may be legitimately withheld. For another example, there 
should be a one-stop appeal in the agency before judicial review. Stacking 
up layers of appeals within the agency is a strategy of attrition and facili­
tates divergent policies within the department or agency. 

4. Each agency should be specifically required: (a) to respond in some 
manner to all information requests within seven days of the receipt of such 
request 40 or give a specific reason to justify further delay; (b) to have 
available in the Washington office, and elsewhere as needed, a public infor­
mation reading room with access to copying machines; (c) to prepare in 
advance and have available in the public reading room that data most 
typically requested of the agency and all relevant data showing workload, 
productivity, law enforcement activities and similar agency evaluation in­
formation, as well as agency.congress and agency-public records. There 
should also be files available to the public containing all denials of infor­
mation and eventual grants after initial denials, effected by the agency to 
date. Such systems will not only encourage added citizen interest-which 
should be a. frontline policy of all agencies-but also will improve the 
efficiency of response to citizen requests. 

5. Specific procedures should be developed for taking corrective actions 
when federal officials resort to harrassment, delay, or other techniques 
contrary to the FOIA. The establishment of a Director of Communications 
earlier this year offers the opportunity to develop effective sanctions on 
agency leaders who generale or condone illegal secrecy. Without such re­
view and sanctions from the White House, agencies will continue to thwart 
or violate the Act with impunity. The most important distinction between 
agency responses toward information requests stemmed from differences 
in the quality of the agencys'leadership. Clearly then, the most important 
factor in the Executive Branch for freedom of information is the appoint­
ive power of the President himself. 

40 See 5 U.S.c. 552 (a) (3) (1964), as amended 81 Stat. 55 (l967): "[EJach 
agency, on request for identifiable records ... shall make the records promptly avail­
able to any person." (emphasis added). 
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Freedom of Illfonllation Regulations of the Department of Justice" (below). 

JUSTICE DEPARTMENT };'OI REGIJLATIONS 

[Title 28--Judlclal Administration] 

CHAPTER I-DEPARTMENT OF JUSTICE--PART 16--PRODUCTION OR DISCLOSURE 

OF MATERIAL OR INFORMATION 


SUBPART A-PRODUarION OR DISCLOSURE UNDER 5 U.S.C. 562 (A) 

This order revises the regulations of the Department of Justice which pre­
scribe the procedures for making and acting upon requests from members of the 
public for access to Justice Department records under the Freedom of Information 
Act (5 U.S.C. 552). 

By virtue of the authority vested in me by 28 U.S.C. 509, 510, 5 U.S.C. 301, 
552, and 31 U.S.C. 483a, Subpart A of Part 16 of Chapter I of Title 28, Code IJt 
Federal Regulations. is revised. and its provisions renumbered. to read 0.' 
follows: 

Sec. 
16.1 Purpose and scope. 
16.2 Public reference facilities. 
16.3 Requests for identifiable records and copies. 
16.4 Requests referred to division primarily concerned. 
16.5 Prompt response by responsible division. 
16.6 Responses by division: Form and content. 
16.7 Appeals to the Attorney General from initial denials. 
16.8 Maintenance of files. 
16.9 Fees for provision of records. 
16.10 Exemptions. 

AUTHORITY: 28 U.S.C. 509.510; 5 U.S.C. 301. 552; 31 U.S.C. 483a. 
§ 16.1 Purposes and scope. 

(It) '1'his subpart (·ontaim, the regulations of the Department of .Justice 
implementing 5 U.S.C. 552. The regulations of this subpart provide information 
concerning the procedures by which records may be obtained from all divisions 
within the Department of Justice. Official records of the Department of Justice 
made available pursuant to the requirements of 5 U.S.C. 552 shall be furnished 
to members of the public as prescribed by this subpart. Officers and employees 
of the Department may continue to furnish to the public. informally and with­
out compliance with the procedures prescribed herein. information and records 
which prior to enactment of 5 U.S.C. 552 were furnished customarily in the 
regular perfonllance of their duties. Persons seeking information or records of 
the Department of Justice may find it useful to consult with the Department's 
Office of Public Information before invoking the formal procedures set out below. 
To the extent IJl'rmitted by other laWlI. the Department also will make available 
record;; which it. i;; authorized to withhold under 5 U.S.C. 552 whenever it deter­
mines that snch disclosure is in the public interest. 

(b) The Attorney General's Memorandum on the Public Information section 
of the Administrative Procedure Act. which was published in June 1967 and is 
available from the Superintel1dent of Documents, may be consulted in consider­
ing questions arising under 5 U.S.C. 552. The Office of Legal Counsel after 

·Note: Each agency of government promulgates Its own regulations governing the 
handling of rpoue.t. under th.. Fr.... dom of Informntlon Act. In son", ClI ..... "R with the 
DeoartmentR of .-\I!"r\cultnre nnil Health. I·~ilucntlon. IIno '''elfnrf', Rub-unit. of the !lepllrt ­
IllPnt promnh:nte tIH'lr own FOIA regulation•. CopieR of theR" regulntlon" Can hI' founil ill 
the CmI.. of Fl'ilprnl Rpgn\nl1onR or th.. Fe.lprnl Regl_t"r. or obtnin..il by writing tllf> 
ng(lncy d treetly. 

(427) 
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appropriate coordination is authorized from time to time to undertake training 
activities for Department personnel to maintain and improve the quality of 
administration under 5 U.S.C. 552. 

§ 16.2 Public reference facilities. 
Each office listed below will maintain in a public reading room or public 

reading area, the materials relating to that office which are required by 5 U.S.C. 
552(a) (2) and 552(a) (4) to be made available for public inspection and copying: 

U.S. Attorneys and U.S. Marshals-at the principal offices of the U.S. Att9rneys 
llsted in tile U.H. Governlllent Organization ?\lannal; 

Bureau of Prisons and U.S. Board of Parole--at the principal office of each of 
those agencies at 101 Indiana Avenue N.W., Washington, D.C. 20537; 

Community Relations Services-at 550 11th Street NW., Washington, D.C., 20530: 
Internal Security Division (for registrations of foreign agents and other pur­

suant to 26 CFR Parts 5, 10, 11, and 12)-at Room 458, Federal 'l'riangle 
Building, 315 Ninth Street NW., Washington, D.C. 20530; 

Board of Immigration Appeals-at Room 1138, 521 12th Street NW., Washing­
ton, D.C. 20530; 

Immigration and Naturalization Service-sec 8 C1<'R § 103.9; 
Law Enforcement Assistance Administration, 683 Indiana Avenue N'\V., '\Vasll­

ington, D.C. 20530, and Regional Officer as listed in the U.S. Government 
Organization Manual; 

All other Offices, Division, and Bureans of the Department of Justice-at Room 
6620. Department of Jnstice, 10th Street and Pennsylvania Avenue NW., 
Washington, D.C. 20530. 

Each of these public reference facilities will maintain and make available for 
public inspection and copying a current index of the materials available at that 
facility which are required to be indexed by 5 U.S.O. 552 (a) (2). 

§ 16.3 Requests for identifiable records and copies. 
(a) Addre8scd to Office of Deputy Attorney General. A request for a record of 

the Department ,"'hieh is not customarily made available, which is not available 
in a public reference facility as described in § 16.2, and which is not a record main­
tained by the Immigration and Naturdlization Service, the Bureau of Prisons, 
or the Board of Immigration. Appeals shall be addressed to the Office of the 
Deputy Attorney General, Washington, D.C. 20530. Requests for records of the 
Bureau of Prisons or of the Board of Immigration Appeals shall be sent directly 
to the Director, Bureau of Prisons, 101 Indiana Avenue NW., Washington, D.C. 
20537, or the Chairman, Board of Immigration Appeals, Department of Justice, 
Washington, D.C. 20530, respectively. Requests for records of the Immigration 
and Naturalization Servic(', including aliens' record files temporarily in the 
possession of the Board of Immigration Appeals shall be made and processed 
pursuant to the provisions of Part 103 of Title 8 of the Code of Federal Regula­
tions. 

(b) Request should be in writing and for identifiable rcoords. A request for 
access to records should be submitted in writing and should sufficiently identify 
the records reqUested to enable Department personnel to locate them with a 
reasonahlc amount of effort. \Vhere pOSSible, specific information regarding 
dates, tiUes, file designations, and other information which may help identify 
the records should be SUpplied by the requester. If the request relates to a matter 
in pending litigation, the court l1nd its location sh{mld be identified. 

(c) Form may be reqllc8ieil. 'Vhere the information supplied by the requester 
is not sufficient to permit location of the records by Department personnel with 
a reasonahle amount of effort, the requester may he sent and asked to fill out 
and return a 1<'orm D.J. 118, which is designed to elicit the necessary information. 

(d) Categorical reque,~t.~-(l) Must rneetidentifiable records requirement. A 
request for all records falling within a reasonably specific category shall he re­
garded as conforming to the statutory requirement that records be identifiable if 
it can reasonably he determined which particular records come within the re­
quests, and tile records can he searched for, collected. and produced without 
unduly burdening or interfering with Department operations because of the 
,;taff time consumed or the resuting disruption of files. 

(2) ii8sistance in reforllwlating non-conforming requests. If it is determined 
that a categorical request. would unduly burden or interfere with the operations 
of the Department under paragraph (d) (1) of this section, the response denying 
the request on those grounds shall llpecify the reasons why and the extent to 
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which compliance would burden or interfere with Department operations, and 
shall extend to the requester an opportunity to confer with knowledgeable De­
partment personnel in an attempt to reduce the request to manageable proportions 
by reformulation and by agreeing on an orderly procedure for the production 
of the records. 

(e) Requests for records 'of other agencies. Many of the records in the files 
of the Department are obtained from other agencies for litigation or other pur­
poses. Where it is determined that the question of the availability of requested 
records is primarily the responsibility of another agency, the request will bere­
fer red to the other agency for processing in accordance with its regulations, and 
the person submitting the request will be so notified. 

§ 16.4 Requests referred to division primarily concerned. 
(a) ReferraZ to responsibZe division. The Deputy Attorney General shall, 

promptly upon receipt of a request for Department records, ascertain which di­
vision of the Department has primary concern with the records requested. As used 
in this subpart, the term "division" includes all divisions, bureaus, oflices, services, 
administrations, and boards of the Department, the Pardon Attorney and Federal 
Prison Industries except as otherwise expressly provided. He shall then promptly 
forward the request to the responsible division and notify the requester of his 
action. 'l'he Deputy Attorney General sball maintain or be furnished with a file 
copy of each request received, and records to show the date of its receipt from the 
requester, the division to which it was forwarded, and the date on which it was 
forwarded. For all purposes under this subpart the Board of Immigration Appeals 
and the Bureau of Prisons shall be considered the responsible division with re­
Rpect to requests sent directly to them purpsuant to § 16.3 hereof. 

(b) Deputy Attorney GeneraZ shall assure timely response. The oflice of the 
Deputy Attorney General shall periodically review the practices of the divisions 
in meeting the time requirements set out in § 16.5 hereof, and take such action 
to promote timely responses as it deems appropriate. 

§ 16.5 Prompt response by responsible division. 
(a) Response within 10 daY8. The head of the responsible division shall, within 

10 working days of its receipt by the division and more rapidly if practicable, 
either comply with or deny a request for records unless additional time is required 
for one of the follo'Wing reasons: 

(1) The requested records are stored in whole or in part at other locations 
than the oflice in receipt of the request; 

(2) The request requires the collection of a substantial number of specified 
records; 

(3) The request is couched in categorical terms and requires an extensive 
search for the records responsive to it; 

(4) The requested records have not been located in the course of a routine 
search and additional efforts are being made to locate them; 

«5) The requested records require examination and evaluation by personnel 
having the necessary competence and discretion to determine if they are (1) ex­
empt from disclosure under the Freedom of Information Act, and (Ii) should be 
withheld as a matter of sound policy, or disclosed only with appropriate deletions; 

(6) The requested records of some of them involve the responsibility of another 
agenc;v or another division of the Department whose assistance or views are being 
Rought in processing the request. 
When additional time is required for one of the above reasons, the head of the 
rl'flponRible division shall acknowledge receipt of the request within the 10-day 
ppriod and include a brief notation of the reason for the delay and an indication 
of the date on which it is expected that a determination as to disclosure will be 
forthcoming. A copy of each such acknowledgment shall be furnished to the 
Deputy Attorney General. An extended deadline adopted for one of the reasons set 
forth abo\-e will be considered reasonable in all cases if it does not exceed 10 
additional working days. The head of the responsible division may adopt an ex­
tended deadline in excess of the 10 additional working days (I.e., a deadline in 
excess of 20 working days from the time of receipt) upon specific prior approval 
of the notice to the requester of the extension by the oflice of the Deputy Attorney 
General where special circumstances reasonably warrant the more extended dead­
line and they are stated in the written notice of the extemlion. 

(b) Petition if response not forthcoming_ If the head of the responsible divi­
sion does not respond to or acknowledge a requeRt within the 10-day period, if 
the head of the responsible division does not act on a request within an extended 
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deadline adopted for one of tlle reasons set forth in paragraph (a) of this 
section, or if the requester believes that an extended deadline adopted pursuant 
to paragraph (a) of this section is unreasonable, the requester may petition the 
Deputy Attorney General to take appropriate measures to assure prompt action 
on the request. In order f'Or a requester to treat a failure to respond by the 
head of a division as a denial and file an appeal, he must have filed a petition 
with the Deputy Attorney General complaining of delay under this subsection. 

(c) ,4ction on petition., complaining Of d'elay,- (1) Prompt action. Where a 
petiti'On to the Deputy Attorney General complaining of a division's failure to 
respond to a reqqest or to meet an extended deadline does not elicit a response 
to the request from the head 'Of the responsible division within 10 days, or 
where a petition complaining of a divisi'On's adoption of an unreasonable dead­
line fails to elicit an acknawledgement of the petition within 10 days and a 
re"1l011Se to the request from the head of the division within a reasonable time, 
the requester may treat the request as denied, and he may then file an appeal 
to the Attorney General. 

(2) Copies maintained bll Deputy Attorney General, Copies of all petitions 
complaining of delay, and records of all actions taken upon them shall be sup­
plied to or maintained by the Deputy Attorney General. 

(d) Removal by Deputy Attorney General. The Deputy Attorney General may 
remove any request or class of requests from the division to which it is referable 
under these regulations and, in such event, shall perform the functions of the 
hcad of such division with respect thereto. 

§ 16.6 Responses by divisions: form and content. 
(a) Form of grant. When a requested record has been identified and is avail­

able, the responsible dh'ision sball notify the requester as to where and when 
the reeord is available for inspection I)r copies will be available. The notification 
shall also advise the requester of any applicable fees under § 16.9 hereof. 

(h) Form of denial. A reply denying 'a written request for a record shall be 
in writing signed by the head of the responsible division and shall include: 

(1) EJ:cmption category. A reference to the specifiC exempti'on under the 
Freedom of Iuformation Act authorizing the witbholdings of the record, to the 
extent consistent with the purpose of the extent consisent with the purpose of 
the exemption a brief explanation of how the exemption applies to the record 
withheld, and, if the head of the division considers it appropriate, a statement 
of why the exempt record is being withheld; and 

(2) Admini8trative appeal and judicial review. A statement that the denial 
may he appealed within 30 days to the Attorney General, and that judicial review 
will he thereafter available either in the district in which the requester resides 
or has a principal place of business or in which the agency records are situated. 

(c) Reconl cannot be located or does not elJ}ist. If a request record cannot 
be located from the informatioll supplied, or is known to have been destroyed 
or otherwise disposed of, the r'equester shall be so notified. 

(d) Copy of responses to Deputy Attorney General. A copy of each grant 
or denial letter, and each notification under rl8.ragraph (c) of this section shall 
he furnished to the Deputy Attorney GeneraL 

§ 16.7 Appeals to the Attorney General from initial denials. 
(a) AppeaZ to Attorney General. When the head of a division has denied a 

request for records in whole or in part. the requester may, within 30 days Qf its 
receipt, appeal the denial to the Attorney General, Washingt<m, D.C. 20530. The 
app!'all'lhall be in writing. 

(b) Action within 20 working days. The Attorney General will act upon the 
appeal within 20 working days of its receipt, and more rapidly if practicabl!>. un­
less novel and difficult questions are invoh'ed. Where such questions are involved, 
the Attorney General may extend the time for final actioll for a reasonable period 
beyond 20 working days upon notifying the requester of the reasons for the ex, 
tended deadline and the date on which a final response may be expected, 

(c) 'Porm of action on appeal. The Attorney General's action on an appeal shall 
be in writing. A denial in whole or in part of a request on appeal !'Ihall set forth 
the exelllIltion relied on, a brief explanation consistent with the pnrposes of the 
exemption of how the exemption applieR to the records withheld and the reasons 
for asserting it. 

(d) Copie8 to Depl(tll A ttorne1l General. Copies of all appeall'l and copies of all 
actions on appeall'lhall be furnished to tile Deputy Attorney General. 
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§ 16.8 Maintenance of files. 
(a) Complete files mAlintained by Deputy Attorney General. The Deputy Attor­

ney General shall maintain files containing 'all material required to be retained by 
or furnished to him under tbis subpart. The material shall be filed by individual 
request; and shall be indexed aecording to the exemptions asserted; and, to the 
extent feaSible, according to the type of records requested. 

(b) Maintenance of file open to public. The Deputy Attorney General shall also 
maintain a file, open to the public, which shall contain copies of all grants ur 
denials of appeals by tbe Attorney General. The material shall be indexed by the 
exemption asserted, and, fo the extent feasible, 'according to the type of records 
requested. 

(c) Protecti01£ of privacy. Where the identity of a requester, or other identify­
ing details related to a request, would constitute an im'asion of personal prh'acy 
if made generally aVailable, the Deputy Attorney General shall delete identifying 
details from the copies of documents maintained in the public file established 
under paragraph (b) of this section. 

§ 16.9 Fees for provision of records. 
(a) When charged. User fees pursuant to 31 U.S.C. 483a (1970), shall be 

charged according to the schedule contained in paragraph (b) of this section for 
services rendered in responding to requests for Department records under this 
subpart unless the responding official of the Department determines, in COll­

formlty with the provisions of 31 U.S.C. 483a, tIrat such charges or a portion 
thereof are not in the public interest. Such a determination shall ordinarily not 
be made unless the service to be performed will be of benefit primarily to the 
public as opposed to the requester, or unless the requester Is an indigent indi­
vidual. li'ees shall not be charged where they ,,'ouid amount, in the aggregate, for 
a request or series of related requests, to less than $3, Ordinarily, fees shall not 
be charged if the records requested are not found, or if all of the records located 
are withheld 'as exempt. However, if the time expended in processing the request 
is substantial, and if the requester has been notified of the estimated cost pur­
suant to paragraph (c) of this section and has been specifically advised that it 
cannot be determined in advance whether any records will be made a"ailable, fees 
may be charged. 

(b) 8erl:ices charged for, and amount charged, For the services listed below 
expended in locating or making available records or copies thereof, the following 
charges shall be assessed: 

(1) CQIJics. For copies of documents (maximum of 10 copies will be supplied) 
$.10 per copy of each page, 
. (2) Clerical searches. For each one quarter hour >lpent by clerical IJerSonnel 

in excess of the first quarter hour in searching for and producing 11 requested 
record, $1.25. 

(3) Monitoring inspection. For each one quarter hour spent in monitoring the 
requester's inspection of records, $1.25. 

(4) Certification. For certification of trne copies, each, $1. 
(5) AttestatWn. For attestation under the seal of the Department, $3. 
(6) Nonro'Utine, nonclerical searches. Where a search cannot be performed by 

clerical personnel, for example, where the task of determining which records fall 
within a request and collecting them requires the time of professional or man­
agerial personnel, and where the amount of time that must be expended in the 
9E'Ilrch and collection of the requested records by such higher level personnel 
I!;; substantial, charges for the search may be made at a rate in excess of the 
clerical rate, namely for each one quarter hour spent in excess of the first quarter 
hour by such higher level personnel in searching for a requested record, $3.57. 

(7) EllJamination and related tasks in screening records. No charge shall be 
made for time spent in resolving legal or policy issues affecting access to records 
of known contents. In adddition, no charge shall ordinarily be made for the time 
involved in exumining records in connection with determining whether they are 
eXf'mpt from mandatory disclosure and should be withheld as a matter of sound 
policy. However, where a broad request requires Department personnel to devote 
a substanUal amount of time to examining records for the purpose of screening 
out certain records or portions thereof in accordance with determinations that 
material of such a nature is exempt and should be withheld 'as a matter of sound 
IJollcy, a fee may be assessed for the time consumed in such examination. Where 
such examination can be performed by clerical personnel. time will be charged 
for at the rate of $1.25 per quarter hour, and where higher level personnel are 
required, time will be charged for at the rate of $3.75 per quarter hour. 
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(8) Oomputerized Record8. Fees for services in processing requests maintained 
in whole or part in computerized form shall be in accordance with this section 
so far as practicable. Services of personnel in the nature of a search shall be 
charged for at rates prescribed in paragraph (b) (6) of this section unless the 
level of personnel involved permits rates in accordance with paragraph (b) (2) 
of this scction. A charge shall be maile for the computer time involved, based 
upon the prevailing level of costs of governmental organizations and upon the 
particular types of computer and assoeiated equipments and the amounts of time 
on such equipments that are utilized. A charge shall also be made for any sub­
stantial amounts of special supplie.'! or materials usoo to contain, present, or 
make available the output of computers, based upon prevailing levels of costs 
to governmentnl organizations and upon the type and amount of such supplies or 
materials that is used. Nothing in this paragraph shall be construed to entitle 
any person, as of right, to any services in connection with computerized records, 
other than services to which such person may be entitled under 5 U.S.C. 552 and 
under the provisions, not including this paragraph (b l. of this subpart. 

(c) N oUce Of anticipated fee8 in eilice88 of $9M. Where it is anticipatOO that 
the fees chargeable under thIs section will amount to more than $25, and the 
requester hus not indicated in advance his willingness to pay fees as high as are 
anticipated, the requester shall be promptly notified of the amount of the antici­
pated fee or such portion thereof as can readily be estimated.· In appropriate 
cases an advance deposit may fre'required. The notice or request for an advance 
dep06it shall extend an offer to the requester to confer with knowledgeable De­
partment personnel in an attempt to reformulate the request in a manner which 
wiL\ reduce the fees and meet the needs of the requester. Dispatch of suchs 
notice or request shall toll the running of the period for response by the Depart­
ment until a reply is received from the requester. 

(d) Form of payment. Payment shOUld be made by check or money order pay­
able to the Treasury of the United States. 
§ 16.10 EXemptions. 

(a) 5 U.S.C. 552 exempts from all of its publication and disclosure require­
ments nine categories of records which are ilescribed in subsection (b) of thilt 
section. 'l'hese categories include such matters as national defense and foreign 
policy information; investigatory files; internal procedures anil communications; 
materials exemptoo from <Iisclosure by other s/:)atute9; information given in con­
fidence; and matters involving personal privacy. The scope ()f the exemptions is 
discussed generally in the Att()rney General's memorandum referred to in § 16.1. 

('I» The Attorney General will not withhold any records of the Department 
over 10 years old on the ground that they are classified pursuant to Exeeutive 
Order No. 11652 or its predecessors without notification from the Department 
review committee establishoo in accordance with the Executive order and Subpart 
G of Part 17 of this chapter, by its Chairman, that continued classificati()n is 
required by the Executive order. ­

Previous regull1Jtions superseded. This order supersedes order No. 381-67 of 
July 5,1967, as amended, 28 Cl<'R Part 16, Subpart A (1972), effective M-a:reh I, 
1973. 

Dated: February 9, 1973. 
RICHARD G. KLEINDIENST, 

Attorney General. 
[FR Doe. 73-2970 Filoo 2-13-73; 8 :45 am] 
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