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March 14,2003 .

' Memorandum for William J. Haynes I1,
General Counsel of the Department of Defense

Re lettary Interrogaﬁon of Alten Unlawful Combatants Held Outszde the Umted States

You have askcd our Office to examine the - legal standards govemmg nnhtary -
K mtcrmgauons of alien unlawful combatants held outside the United States.. “You have requested . v
that we-examine both’ domcstm and mtcmanonal law that mlgbt be apphcablc to the conduct of
" ‘those uztc:xrogatlousl : : S o
, In Part I, we conclude that-the Fifth and. Elghth Amendments, as ihtcrprctcd by the
. 'Supreme Court, do not extend to-alien encmy combatants held abroad, ‘In Part II, we examine
federal criminal law. “We explain that several canons of constriction apply here. Those canons
_ -of construction indicate that federal criminal laws of general apphcablhty do not apply to
" properly-authorized interrogations of enemy combatants, undertaken by military personnél in the
~course .of an armed conflict. . Such criminal statutes; if they were misconstrued to apply to the .
interrogation of enemy combatants, would conflict with the Constltutlon s. grarit of the -
Commander in Clucf powcr solely to the Prcsxdent. .

Although we do not believe . hat these laws would apply to authorized  military
interrogations, we outline the various federal crimes that apply in the spccml maritime and

. territorial jurisdiction of the United States:  assault, 18 U.S.C. § 113(2000); maiming, 18 US.C. -

- §-114 (2000); and interstate stalking, 18 US.C. § 2261A -(2000). In Part ILC., we address.
relevant cmmnal prohibitions that apply to conduct outside the jurisdiction-of the United States: -
war crimes, 18 Us. C § 2441 (2000) and torturc 18 US C 3§ 2340A (2000 & West Supp

. 2002).

. -In Part I, we examine the mtcmanonal law apphcab]c to the conduct of mtcm)gatlons
* First; we examine the U.N. Convention ‘Against Torture and Other Cruel, Inhuman, or Degrading
_ Treatmcnt or Punishment, Apr. 18, 1988, 1465 UN.TS. 113 (“CAT") and conclude that U.S.
reservations, understandings, and declarations ensure that our international obligations mirror the
‘standards- of 18 U.S.C. § 234OA Second, we address the U.S. obligation under CAT to -
undertake to prevent the commission of “cruel, inhuman, or degrading treatment or punishment.”
: Wc conclude that based on its reservation, the United States’ obhgatnon extends only to conduct

' By dchmmng the legal boundaries apphcablc to tmcrroganons we of course do not express of imply any views
concerning whether and when legally-permissible means of interrogation should be cmploycd That is a pohcy ,

judgment for those conductmg and dm:ctmg the mtcrmganons
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that is “crue] and unusual” within the mwmng of thc Enghtb Amcndmcnt or othcrmsc “shocks
the oonscwncc" undcr the Due Proccss Clauses of thc Fxfth and Fomtcenth Amcndmcnts

Thtrd, we cxamme the apphcablhty of customary-mtemauonal law. We conclude that. as - -
an expréssion of. state practice, customary intemational law cannot impose a standard that dlffcxs
. fromU.S: obhgatlous ander CAT, a recent multilateral freaty on the same su’bjcct In any event,
-our prcvxous opinions make clear that customary mtcmanonal law is not fcdcml law and that the- -
- Prcsxdcnt is free to ovcmdc it at his dlscrctlon. , .- o

- In Pan IV we dlscuss dcfensw to an al]cgauon that an mtctmgat:on mcthod mxght
violate any of the various criminal prohibxtlons discussed in Part L We bchcvc that ncccssxty or
- sclf~dcfensc oould provxdc defenses o aprosecutlon Co o S S

. . U.S: Consututlon

. Two. fundamcntal consututlonal issues arise in rcgard to the conduct of - mtcrroganons of

al Qaeda-and Taliban detsinees. Fifst, we ‘discuss ‘the- constitutional foundations of the

) Prwdcnt’s power, as Commarider in Chief and Chief Executive, to conduct military operations
during the current armed” conflict. We explain that detaining and .interrogating enery .
combatants is an important clancnt of the President’s authority to succcssfully prosecute war.
Second, we address whether restraints imposed by the Bill of Rights govem the interrogation of .
alien enemy combatants during- armed ‘conflict.. Two constitutional provisions that might be
thought to extend to mtcrroganons-—thc Fifth and Eighth Amendments—do not.apply here. The -

" Fifth Amendment provides.in rélevant part that “[n}o person . ... shall be deprived of life, liberty,
or property, without due process of law.” U.S: Const., amend V:? “The Eighth Amendment bars
the “inflictlion]" of “cruel and unusual punishments.”” U.S. Const., amend. VIII. These
provisions, however, do not regulate the interrogation of alien enemy combataits outside the
United States during an internatiopal ammed conflict. This is clear as a mattcr of the text and
purposc of the Amcndmcnts as thcy have been mtcrpreted by the federal courts

“A. The Presxdent’s Commandemn—Ch:ef Authonty

‘ We begin by dlscussmg thc factual and Jegal contcxt within which this qucstlon arises.
The September 11, 2001 terrorist attacks marked-a state of international armed conflict between -
the United States and the al Qaeda terrorist organization. Pursuant-to his Commandcr—m-ChJef
power, as supported by an act of Congress, the President has ordered the Armed Forces to-carry -
out military opcrattons against al Qaeda, Wthh mcludcs the power both to kall and to capture

-3 “The Fifth Amendment further provides that “No person shall be held to. answer for 2 capxtal crime, or otherwise
infamous crime, unless on a prescatment or indictment of a Grand Jury{,]” that no person “shall . . . be subject for
‘the 'same offense to be twice put in Jcopardy." “por shall be compelied in any criminal case to be a witness against .

_ hifself;” “nor. shall private property be taken for public use, wnhout )ust compcnsanon_ Thcsc provns:ons are
?lamly mapphcablc 10 the conduct of interrogations. ’ o

7 As we explain in Part I, U.S. obligations under intcmational law are limited to the prevention of conduct that -
would constitute cruel, unusual or inhuman treatment prohibited by-the Fifth, Eighth, and Fourtcenth Amendments. -
See id. ~ The applicable standaids under ‘the Fifth, Fourtcenth, and Eighth Amendments are thus useful to
understanding U.S. obligations under intemational faw, which we discuss in Part ITI. :
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. _mcmbexs of the encmy. Intcxrogatxon arises s a necessary and lcgmmate clcmcnt of thc

dctmt:on of al Qaeda and Taliban membérs during an armed conﬂlct.

1. Tbc War wnth al Qaeda

-~ The sm:auon in wh:ch these issues arise is. unpreccdcntcd in rcccnt Amcncan hxstory '

. Four coordmated terrorist attacks, usmg hijacked commercial airliners as gtndcd Tmissiles, took
- place iin rapid succession on the morning of September 11, 2001. - These attacks were aimed at.
tritical govcmmcnt buildings in the Nation’s capital ‘and landmark bmldmgs in its. financial -

* . center, and ‘achieved an unprecedented level of destruction. They caused thousands of deaths.

"Air_ traffic and ' communications within the United Stafes were “distupted; national .stock -

exchanges were shut for ‘several days; and damage from the attack has been estimatéed to run into -

"~ -the tcns of billions of dollars. "Government leaders were dlspcxscd to ensure continuity of
. govcmmcnt opcratlons These.attacks are part of a violent campmgn by the al Qacda terrorist.

organization against the United States that is bélieved to include an unsuccessful attempt to

.~ destroy an airliner in December 2001; a suicide bombmg attack in Yemen on the U.S.S. Colein

- 2000; the bombings of the United States Embassies in Kenya and in Tanzania in 1998; a truck

* bomb attack on a U.S. military. housing complcx in Saudi Arabia in 1996; an unsuccessful

- atterapt ‘to destroy the -World Tradc Center in 1993 and ‘the ambush of U.S. servicemen in
- Somaham1993 : .

“The Scptcmbcr 11 2001 attacks tnggercd thc Natlons nght ‘under domestic andA '

- international law to use force-in. sc]f-dcfcnsc - In response, the Government has engaged in a
- broad effort 4t home and abroad fo counter terrorism. Pursuant to his authorities as Commander

“in Chief, the President in October, 2001, ordered the. Armed Forces to attack al Qaeda personnel
and assets in Afghamstan, and the Taliban militia that harbored -them. - Although the breadth of
that campaign has lessened, it is still ongoing. Congress has provided its support for the use of -

- forces against those lxnkqd to’ the September 11 attacks, and has recognized the’ President’s
.constitutional power to use force to prevent and deter future attacks both within and outside the -

United States. S. J. Res. 23, Pub. L. No. 107-40, 115 Stat. 224 (2001). The Justice Departraent
and the FBI have launched a sweeping investigation in response to the September 11 attacks, and
Congrcss enacted legislation to expand the Justice Department’s powers of surveillancé against
terrorists.. See The USA PATRIOT Act, Pub. L. No. 107-56, 115 Stat. 272 (2001). Last year,

. 'Congrcss cnacted the President’s proposed new cabmct department for homeland socurxty in -

4 Article 51 of the U.N. Chartcr dcclarcs that *‘[n]othmg in the present Chartcr shall impair the inberent nght of

“individual or collective sclf-defense if an armed attack occurs- against a Member of the United Nations until the

Security Council Bas taken the measures fiecessary to maintain mtemahonal peace and sccurity.” The attacks of
September 11, 2001 clearly constitute an anned attack against the United States, and indeed were the latest in a long

~ - ‘history of 21 Qaeda sponsored attacks against the United Statcs. This United Nations Security Council recognized

this on Scptember 28,:2001, when it unanimously adopted Resolution 1373 explicitly “reaffirming the inherent right
of individual and colléctive self-defence. as recognized by the charter of the United Nations.” This right of s¢lf-

- defense is a night to effective self-defense. In other words, the victim state has the right to use force against the

aggressor who has initiated an “armed attack” until the threat has abated. The United States, through its military and

. intelligence personnel, has a nght recognized by Article 51 to continue’ using force until such time as the. threat
- posed by al Qacda and other temrorist groups connected to the September 11th attacks is completely ended.” ‘Other

treaties re-affirm the right of the United States to use force in its self-defense.. See, e. £., Inter-American Treaty of
Rccxprocal Assistance, art. 3, Sept 2, 1947, T.LAS. No. 1838, 21 UNTS. 77 {Rio Treaty); North Atlantic Treaty,

"art S, Apr.4, 1949, 63 Stat. 2241, 34 UN.TS. 243
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order tg unplcmcnt a coordmatcd domestic program agamst tcrrorxsm Thc Homeland Sccunty .
. Actof: 2002 Pub. L. No 107-296 116 Stat 2135. .

: Lcadcrs of al anda and the Taliban, with access o’ acuvc terrorist cells and other
mourccs, remain at large. Ithas been reportod that they have regrouped and are commumcatmg
with their members. _See, e.g., Cam: ‘Simpson, Al Qadeda Reorganized, German' QOfficial Says,

" -Minister Fears Repnsals if U.SA attacks Iraq, Star-Ledger, Jan. 26, 2003, at 18. In his recent

- -testimony 10 the Senate Select Committec.on Intelligence on February 11, 2003, the Director of
_ the Central Intc]hgcnce Agency, testified that another al Qacda attack was anticipated as carly as
mid-February. See Rowan Scarborough & Jerry Seper, Bin Laden Tape Vows Al Qaeda Will Aid
Irag; Says U.S. Bombing Nearly Killed Him, Wash. Times, Feb: 12, 2003, at Al. It appears that
al Qaeda continues to ¢njoy information and resources that allow it to orgamzc and dlrcct acuvc

' hostllc forces: agamst thls oommy, both domosucally and abroad. - .

Gwcn the ongomg threat of -al Qaeda attacks the capturc and mtcrrogatxon of al anda -

" opcmuvcs is imperative to our national security and defense. Because of the asymmetric nature
* . of terrorist operations, information is perhaps the most critical weapon for defeating al Qaeda.’ ‘Al
Qacda-is not a nation-state, and has no single country or geographic area as its base .of
. operations. It has'no fixed, large-scale military or civilian infrastructure. It dcploys personnel,
__ material, and finances covertly and attacks without waming using uneonvcntxonal weapons and -
‘methods.. As the September 11, 200] -attacks and subsequent events dcmonstmtc it seeks to
launch tcrror attacks against purely civilian targets within the United States, and seeks to acquire -

Weapons ~of mass destruction- for such attacks. Because of the secret nature of al Qaeda’s -

operations, obtaining advafice- information -about the identity of al Qaeda operatives and their
‘plans may. prove o be the only way to prevent. direct-attacks on the United States. Interrogation
of captured al Qaeda opcratxvcs could providé that: information; indeed, in many cases
interrogation may be the only method to obtain it. Given the massive destruction and loss of life -
caused by the September 11 attacks; it is reasonable to believé that information gained from al
Qaeda personnel could prevent attacks of a similar (if not grcatcr) magnitude from occurrmg in
the United Statcs .

2. Commander.m-cmcrAumon'ty _

i ~ In a series of opinions cxammmg various’ lcgal qu&ctlons ansmg after Scptcmbcr 11 we
.havc cxplamcd the scope of the President’s Commander-in-Chief p powcr In those opinions, we

explained that the text, structure and history of the Constitution establish that the Founders .

* entrusted the President with the primary responsibility, and therefore the power, to protect the
security of the ‘United. States. The decision to deploy military force in the defense of U.S. .
interests is expressly placed urider Presidential authority by the Vcstmg Clause, U.S. Const. art.

L§1,cl 1, and by the Commandcr—m-Chlcf Clausc id., §2 18 Tthramers undcrstood the -

) 3 See, eg., Mcmomndum for Timothy E. Flanigan, Dcputy Counsel to .the Prcsldcnt, from Johs C. Yoo, Dcputy
.. Assistant Attorncy General, Office of Legal Counsel, Re: The.President’s Constitutiondl Authority to Conduct
" Military Operations Against Terrorists and Nations Supporting Them (Sept. 25, 2001) (“Flanigan Memorandum™),
.Memorandum for Alberto R. Gonzales, Counsel to the President, from Patrick F. Philbin, Deputy Assistant Attomcey

- _General, Office of Legal Counscl, Re: Legality of the Use of Military Commissions to Try Terrorists (Nov. 6,2001).

¢ See Johnson v. Eisentrager, 339 U.S. 763, 789 (1950) ‘(President has authonty to deploy United States armed
forces- “abroad or to any partcular region™); Fleming v. Page, 50 US © How} 603; 614-15 (1850) (“As
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.1Cummandcr-m-Chxcf Clausc to grant the Pms:dcnt the fullest range of power moogmzed at the

time of the ratification as belonging to the military commander. In-addition, the structure of the

" .Constitution demonstrates -that any power tradmonally understood as: pertaining to the
- “executive—which includes the.conduct of warfare and the defense of the nation—unless -

. expressly assigned to Congress, is vested in the President. . Article I, Section 1 makes this clear
by stating that the “executive Power shall be vested in & President of the United States of -
America.” That sweeping grant vests in thc President thé “executive power” and contrasts with i
the specific enumeration of the powcrs—{hosc “herein’ -—gmntcd to Congress in Article L ‘Our

réading of the constitutional text and- structuie are confirmed by historical practice, in which
Presidents have ordered ‘the use- of military force -more than 100 times -without congrcssnogal :

' ,authonzatlon, and by thc functional consideration that natxona! security dccmons rcqmrc a umty'
- mpulpose and cncrgy that charactcnzcs the Prcsndcncy a!ouc : PR, -

. _As thc Suprcmc Court has recognized, . the Commandcr-m—Clncf powcr and thc :

; Pre$1dcnt’s obhgahon to protect the nation imply the anc111ary powers ncc«:ssary to their -

" ‘successful exercise. “The first of the enumerated powers- of the President is that he shall be
Commander-in-Chief of the Army and Navy of the United States. And, of course, the grant.of-

" war power inciudes all that is necessary and proper for carrying those powcrs into execution.”
Joknson v.-Eisentrager, 339 U.S.-763, 788 (1950). In wartime, itis for the President alone to
decide what methods to use to best prcvaxl against the enemy. See, e.g., Flanigan Memorandum
at 3; Memorandum for Charles W. Colson, Special Counsel:te the President, from William H.

.Rchnqulst, Assistant Attorney General, Office of Legal Counsel, Re: The President and the War

-Power - South Vietnam and the Cambodian Sanctuaries (May 22, 1970) 8 Thc Premdcnt s -

commander-in-chicf, [thc Pri:'s1dcnt] is autharized to direct the movements of the naval and military forces placcd by -
Jaw at his cornmand, and to employ- them in the manner he may deem most effectual™); Loving v. United States, 517 ~
U.S. 748, 776 (1996) (Scalia, J., concurring: in part and concurring in judgment) (The “inherent powers” of the
Commander in Chicf “are clcarly extensive.”); Maul v. United States, 274 U.S. 501,-515-16 (1927) (Brandeis &
Holmes, J1., concurmxg) (President “may dircct any revenue cutter to cruise in any waters in order to perform any
duty of the service™); Commonwealth of Massachusetts v. Laird; 451 F.2d 26, 32.(1st Cir. 1971) (the President has

. “power as Commander-in-Chief to station forces sbroad™); Ex parte VaIIandzgham 28 F.Cas. 874, 922 (C.C.S.D.

. Dhio 1863)-(No. 16,816) (in acting “under this power where there is no express legislative declaration, the president ol
is guided solely by his own judgmcnt and. dlscrcuon"), Authority to Use Uruted States leuary Forces in Somaha, e
l60p 0LC.6,6(1992). - R

Judicial decisions. since the beginning of the chublnc confirm the President’s consmuuonal power and dmy to-’
repel military action against the United States and to take measures to prevent the recurrenice of an attack. -As
" Justice Joseph Story said long ago, “[i]t may be fit and proper for the government, in the exercise of the hxgh
discretion confided to. the ‘executive, for great public purpeses, to act on 2 sudden emergency, or to ptevent an
_ irreparable :mschxcf by summary measures, which are not faund in the text of the laws.™ The Apollon, 22.U.S. (9:
Wheat) 362, 366—67 (1824). If the President is confronted with an unforeseen attack on the. tcmtory and people of
the United States, or other immediate, dangerous threat to American interests and sccurity, it is his constitutional
responsibility to respond to that threat with whatever méans are necessary. See, e.g., The Prize Cases, 61 US. (2 -
Black) 635, 668 (1862) (“If a war be made by invasion of.a forcign nation, the President is not only authorized but

- bound to resist foree by force . . . without waiting for. any special legislative authority.”); United States v. Smith, 27
F. Cas. 1192, 1229-30 (C. C.D.N Y. 1806) (No. 16,342) (Patcrson, Circuit Justice) (regardless of statutory
authorization, it is “the duty-.-. . of the executive magistrate . , . to repél an mvadmg foe™); see also 3 Story,
Commentaries § 1485 (“[tjhe command and apphcauon of the pubhc force . . . to maintain peace, and to resist .
formgn invasion™ are exccutive powers).

* .See also Memorandum for William J. Haynes, I, Gcncml Counscl, Dcpartmcnt ‘of Defense, from Jay S. Bybee, .

. Assistant Attorncy General, Office of Legal Counscl, Re: Legal Constraints 1o Boarding and Searching Foreign -,

Ves:el: on the High Seas at 3 (June 13, 2002) (“High Seas Memorandum®”) (“[T)he Commandcr-m-Cluef and;
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L complctc dtsmtwn in cxcrclsmg the Commandcr-m-Clucf powcr has bccn rocogm.zod by the

courts. In the Prize Cases, 67 U.S. (2 Black) 635, 670 (1862), for example, the Court explained A

‘that whether thé President “in fulfilling his duties as Commander in Chief” had appropriately

" responded to .the rebellion of the southém states was 8 question “to be decided by hin? and -

which the Court could not question, but must leave to “the political -department of the;

‘Govemnment to which this. power was entrusted.” See also Haniilton v. Dillin, 88 U.S. (21 Wall) o

. 713,87 (1874) (by virtue of the Commander-in-Chief Clause, it is “the Prcsxdcnt alonc[] who pES
- oonsutunonally mv&stcd thh thc cnumchargc of host!lc opcrat:ons ’) .

" One of the core functxons of the Commandcr in Chlcf is that of captunng, detaining, and '

mtcxm gating members of the enemy. See, e.g., Memotandum for William J. Haynes TI, General
."Counsel, Department of Defense, from: Jay S. Bybee, -Assistant Attorney General, Office of
"Legal Counsel, Re: -The President’s- Power as Commander in Chief to Transfer Captured

Terrorists to the Control and- Custody of. Foreign Nations at 3 (Mar. 13,-2002) (“Transfers - -

" " Memorandum™) (“the Commander-in-Chief Clause "constitutes ‘an independent grant of

. substantive autherity to engdge in the-detention and. transfer of prisoners captured in armed

. conflicts™). Xis well setled that the President may seize-and detain enermy combatants, atleast
" for the duration of the conﬂlct, and the laws of war make cléar that ynsoncrs may be: interrogated .
for mformauon conccmmg ‘the enemy,-its strength, and its plans.” Numerous Presidents have:

T ordcrcd the capture, detention, and questioning of énemy coriibatants during virtually every
" .. major conﬁ:ct in the Nation’s history, including recent conflicts such as.the Gulf, Vietnam, and

Korean wars. Recognizing this authiority, Congress has never attcmptcd to restrict or mtcrfcrc o
with the President’s authonty on this séore. Id. '

<G Fifth Amendm@nt Due Process Clause

‘We conclude below that the Fifth Amendment Due Process Clause is inapplicable to' the
" conduct of mtcrrogatlons of alien enemy:combatants held outside the United States -for two .
independent reasons. First, the Fifth Amendment Due Process Clause does not apply. to the .
* President’s .conduct of a ‘war. Second, even if the Fifth Amendment applied to the conduct of
Avar, thc Fifih Amendment does not apply extmtcmtonally to aliens who havc no. conncctmn 1o
thc United Statcs We address cach of thm reasons in tum,

First, the Flﬁh Amcndmcnt was not dmgncd to restrict thc uruquc war powers of thcA

" President as Commander in Chief. As long ago as 1865, Aftomey General Speed explained the

unqucstxoncd rule that, as Commander in Chief, the Prcsxdcnt wagmg a war may authorize

ang Clauses _grant the President the authority-not just to set broad nuhtary strategy, but also to dcadc all
opcrational and- tactical plans.”); Memorandum for Danicl J. Bryant, Assistant Attorney General, Office of
- Legislative Affairs,  from John C. Yoo Deputy Assistant Attorncy General, Office of chal Counsel, Re:

- Applicability of 18 US.C. § 400!(a) .to M?llary Detention of United States Citizens at 2 (June 27, 2002) (The . -

o ?onsntunon “vests full control of the military operations of the United States in the President.”). - o
Although Article 17 of the Geneva Convention Relative to the Treatment of Prisoners of War, Aug. 12, 1949, 6

"~ U.S.T. 3517, places restrictions on mtcm)gatmn of enemy combatants, members of al Qaeda'and the Taliban militia -
. arc not legally entitled to the status of prisoners of war under the Convention. See generally Memorandum for
Alberto R. Gonzales, Counsel to the President and William J. Haynes, I, General Counsel, Dcpamncn! of Defense,
fromJay S. Bybee, Assistant Attomey General, Office of Legal Counsel, Re: Application of Treaties and Laws to al
Qaeda and Taliban Desainees (Jan. 22, 2002) (* “Treaties and Laws Memorandum”).
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. soldxcxs o mgagc in combat that could not be authorized as a pan of the Pmudent’s role in
. enforcing the laws.. The strictures that bind the Bxecutive in its role as a maglstratc enforcing thc _
civil laws haye no placc in constraining thc Prcsxdcnt in Wagmg war: . -

Soldxers rcgularly in thc sérvice have the hcmsc of thc govcmmcnt to de:pnvc T
" men, the active enemies of the. govcmmcnt, -of their liberty and lives; thcxr o
i 'comnussxon s0 to.act is as perfoct and legal as that of a _;udgc to adjudicate . , '
. Wars never have been and never can be conducted upon the prmaple that an
- army is buta posse comitatis of a civil magzstrate ‘ :

" Military Comrmissions, 11 Op- Aty Gen. 297, 301-02 (1865) (canplinsis added); sec also The

- Modoc Indian. Prisoners, 14 Op. AR’y Gen. 249, ‘252 (1873) (“It cannot be pretended that a -

- Umted States soldier is guilty of murder if he kills a public enemy in battle, wh:ch would be the
“casc if_the municipal law ‘was-in force-.and. applicable to an - act comrmtted under such -
: 'cucumstancw') As Attomcy General Speed concludcd, the Duc Procws Clanse has nof

‘apphmtxon to the conduct ofa mxhtary campalgn

-That portxon of the Constltutxon WhICh doclarcs that “no person shall be dcpnved

- of his life, liberty, or property -without due’ proccss of law,’ has such direct
reference 1o, and connection with, trials for crime-or criminal prosecutions that

.~ comment upon it wonld seem to be unneccssary Tnals for offences agamst the
laws of war are not embraced or intended to be. embraced in those provisions_. ..

_ The argument that flings around offenders .against the laws of war .these
-guarantees of the Constitution would- convict all the soldiers of our army of

- murder; no pnsoncrs could beé taken and held; thc army could ot movc The
absurd consequences that would -of necessity flow from such an argument show
-that it cannot ‘be the true construction—it cannot be what was iritended by the
framers of the instrument. One of the prime motives for the Union and a federal
.- government was to confer the powers of war. If-any. provisions of the -

" Constitution are so in conflict with the power to carry on war as to destroy and

* ‘make it valueless, then the mstrumcnt, mstead of being a’ great and wise one, is a
mlscrablc faxlurc -a felo de se. '

3 11 Op Att yGen at313——14

Morcovcr ‘the Supn:mc Court’s reasoning in Umted ‘States v.- Verdugo—Urquxdez 494
U.S. 259 (1990), addrcssmg the extra-temvitorial application of the Fourth Amendment is equally -
instructive as to why the Fifth Amcndmcnt cannot be construed to apply to the Prcsxdcm s
conduct of a war: - . :

‘The United States frcqucntly cmploys Armcd Forccc outside thls country——ovcr
200 times in our history—for the protection of American citizens or national
security. . Apphcatmn of the Fourth Amendment to those circumstances could
o 31grnﬁcantly disrupt the ability of the political branches to respond to forcxgn
situations mvolvmg our national mtcrcst Were rc3pondcnt to prévail, aliens with
po attachmcnt to this-country might ‘well bring acnons for damages to remedy
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- clanmed violations - of the Fourth Amcndment n forcxgn countncs or in
" -international waters. . . . [TJhe Court. of. Appeals’ global view of {the Fourth
: :Amendmcnt 5) apphcablhty would plunge [the political branches] into a sea of
.- uncertainty as to what might be rcasonablc in the way of scarchcs and seizures
’ conducted abroad.

1d. at 27374 (cntatlons omitted).”® If each time thc President captured and dctamed cncmy

aliens outside the United States, those aliens could bring suit challenging the dcpnvat:on of their

liberty, such a resalt would interfere with and undcrmmc the President’s capacity to protect thc
. Nation and to respond to the cxxgcncu:s of war :

The Supreme Court has repeatedly rcfused to.apply the Due Process Clausc ‘or even the

Just Compensation Clause to executive and oongmssmnal actions taken in the direct prosecution

B _‘of a'war effort against cnemics of the Nation. - It has long been settled that nothmg in the Fifth

" Amendment governs. wartime actions to détain or deport alien enemies and to confiscate eneiny
. property. As the Court has broadly stated in. United States v. Salerno;, 481 U.S. 739, 748 (1987),
-*in times of war or insurrection, when’ society’s ‘interest is at its peak, ‘the Government may
- “detain individuals whom the government believes to be dangcrous" without violating the Due
.Procws Clause. - 'See -also Ludecke v. Watkins, 335 U.S. 160, 171 (1948) Similarly, as the
' -Supvcmc Court has explained with respect to:-enemy property, “[bly exertion-of the war power,

and untrammeled by the due process or just compensation clause,”. Congress may “enact[] laws = - - '

, dm:cﬁng seizure, use, and-disposition of property in this coumry belonging to subjects of the
enemy.”  Cummings v. Deutsche Bank.Und Discontogeselischaft, 300 U.S. 115, 120 (1937).

- These authorities of the federal government during armed conflict were recognized carly in the

Nation’s history. - Chief Justice Marshall concluded for the Court i in 1814 that “war gives to the
sovereign full right to take-the persons and confiscate the property of the enemy wherever.

found.” Brown v. United States, 12.U.S. (8 Cranch) 110, 122 (1814). See also Eisentrager, 339
.U.S. at 775 (“The resident enemy alien is constltutlonally subject to summary arrest, internment

‘and deportation whenever a ‘declared war’-exists."”); Harisiades v. Shaughnessy, 342 U.S. 580,
587 (1952). As the Court explained in United States v. Chemical Found,, Inc., 272 US. 1, 11

(1926), Congress -is *“‘untrammeled and free to authorize the seizure,- use or appropriation of
[enemy] properties without any, compensation. ... There is no constitutional prohibition against

confiscation of enemy properties.” See also W}ure v. Mechs. Sec. Corp., 269 U.S. 283, 301

) (1925) (Hoimcs J.) (whenU.S. scizes property from an enemy it may “do thh it what it llkcd") )

" Indeed, dramng in pan on thc reasoning of Vadugo-Urqmdez, as Wcll as the Supreme Court's treatment of the
- - destruction of property for the purposcs of military nccessity, our Office recently concluded that the Fourth

* Amendment bad no applxcatnon to domestic military operations. See Memorandum' for Alberto R. ‘Gongzales,
Counscl t6 the President, and William 1. Haynes, II, General Counsel; Depirtment of Defense, from Jobn C. Yoo,
Deputy Assistant Attorney General and-Robert J. Delabunty, Special Counsel, Re: - Authority for Use of Mduary
Force 10 Combat Terrorist Activities Within the.United States at 25 (Oct. 23, 2001)..

' Our- -analysis here should not be confused with a theory that the Constitution somehow does not * “apply” dunng _ )
wartime. The Supreme Court squarely rejected such a proposition long ago in Ex parte Milligan, 71 US. (4 Wall)’

2, 119-20 (1866), and at deast that part of the Milligan decision is still good law. See, e.g:, Kennedy v. Mendoza-
‘Martinez, 372 U.S. 144, 164-65 (1963); United States v. L. Cohen Grocery Co.,'255 U.S. 81, 88 (1921)-(“{TThe
mere cxistence of a state of war could not.suspend or change the operation upon the power .of Congress of the

guarantics and limitations of the Fifth and Sixth Amcndmcms . ... Instead, we conclude that the restrictions

“outlined in the Fifth Amendmentsimply do not address actions the Exccutive takes in conducting a military
campaign agamst dxc Nauon s enemics.

-
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) 'l'hc Suprcmc Court has aiso stated a general rule that, notwnhstandmg thc eompensatlon
L roqmrancnt for ‘governirient takmgs of property under the Fifth Amendment, “the government |
... cannot be charged for injuries ‘to,. or destruction of, private ‘property ‘caused by ‘military
- . operations of armics in‘the ficld.” United States v. Pacific R-R., 120 U.S. 227, 239 (1887). For

~ “[t}he terse. language of the Fifth Amendment is no comprehensive promise that the United

Statcs wilt makc whole all who suﬁ'er from every ravage and burden of war.. This Court has long
'rooogmzed that in ‘wartime many-losses must be attributed: solcly to the fortunes of war, and not -
. “to the sovereign.” .United States v. Galtex, Inc. (Pkilippines), 344 U.S, 149, 155-56 (1952)." See
. also Herrera v. United States, 222 U.S.-558 (1912); Juragua Tron Co. v. United States, 212 US. -
*297 (1909); Ford v. Surget, 97.U.S. 594 (1878). Thése cases and the untenable consequences for
~ the President’s conduct of a‘war that would result from the application of the Due Process Clause |
. demonstrate its mapphcabllxty dunng warhmc———whcma to thc conduct of mtmoganons or thc '
: dctcntlon of enemy alicns. ' S : .

o Sccond, even if thc Fxfth Amcndmcnt apphcd to enemy combatants in wartime, 1t is clear
that .that ‘the Fifth Amendment .does not operate outside the United States. to regulate the
Exccutive’s conduct -toward .aliens. The Supreme Court has squarely beld that the Fifth

. Amendment - provxdcs no rights to non-citizens who -have no established connection to the -
country and who are held outsidé sovereign United States territory. See. Verdugo-Urqutdez 494

. U.S: at 269 (“[W]c have rejected the claim . that aliens are entitled to Fifth Amendment rights

- " outside the sovercign territory of the United States.™). See also, Zadvydas v. Davis, 5330.S.678,
693 (2001) (“It is well established that certain constitutional protections|, such as the Fifth -
Amendment,] avalabie to persons inside the United States are-unavailable to aliens outside of
our geographic borders.”) (citing Verdugo—Urquxdez, 494 U.S. at 269; and Eisentrager, 339 U. S.
-at 784). As the. Supreme Court explained in Eisentrager, construing the Fifth Amendment to
apply to. ahcns who are outside the United States and have no conncctnon to the United States:

would mean - that during tmhtaxy occupation irreconcilable enemy elements,
. guernlla fighters, and ‘werewolves’ could require the American Judiciary to
asstre them freedoms of speech, press, ‘and assembly as in the First Amendment,
_-right to bear arms as in the Second, security against ! unrwsonablc searches and
_seizures as in the Fourth, aswell as nghts to jury trial as in the Fifth and Sixth
Amendments. Such extraterritorial application of organic law would have been so
’31gmﬁcant an innovation in the practice of govcrnmcnts that, if intended or -
- j'apprchended it could scarcely have failed to excite contcmpormy comment. Not
' 3 ionc; word can bc cxted No decxsxon of this Court supports such a view.

.339 U.S. a! 784 See also Harbury v. Deutch, 233 F.3d 596, 603~O4 (D.C. Cir. 2000), rev‘d on
.other grounds, Christopher v. Harbury, 122 S. Ct. 2179 (2002); Rasul v.- Bush, 215 F. Supp. 2d
55, 72 n.16 (D.D.C.- 2002) (“The Supreme Court in Eisentrager,. Verdugo—Urquzdez and
"Zadvydas, and the District of Columbia Circuit in Harbury, -Bave all held that there is no-
extraterritorial apphcanon of the Fifth Amendment to. aliens™). Indeed; in Harbury v. Deutch,
- the'D.C. Circuit- expressly considered a claim that vanous U.S. officials had participated in the
~ torture of & non-U.S. citizen outside .the sovcrcign temitory of the United States during
. pcacchmc See 233 F.3d at 604-05. The D.C. Circuit. rejcctcd the contention that the Due

UNCLASSIFIED * _SRcREFMOFORN—




Lo e £ I DTN ST O £ L RS S T € BT BT T B A T YT T T S MRS A R R T T S I ey

- AR B

N P :
. I

m T

Process clause’ apphcd cxtmtcmtonally toa pcrson in suoh cnunnstancm The oourt found o

; :Verdugo-Urquxdaz to be controlling on the question, and determined that the Supreme Court’s .

rejection of the extraterritorial application the Fifth Amendment precluded any claim by an alien - .
held outside the United ‘States even when the oonduct at issue had not occwurred in wartime. " See

. -+ id. at.604 (ﬁndmg that “the Supreme Court’s extended and approving citation of Eisentrager [in -

Verdugo-Urquidez) suggests that its conclusions tegarding the extraterritorial apphcatlon of the  ~ -
Fifth Amendment are not ... . limited” to wartime)..- We therefore believe that it is clear that thc S
Fifth Améndment does not apply to alien enemy combatants held overseas. - <

D, - Elghth Amendment

A secoud constltutlonal provmon that mght be thought rclcvant to mtcm)gatxons 15 thc ) .

Iélghth Amendmest. ‘The Eighth: .Amcndmcnt, however, applies solely to those persons upon -
* whom criminal sanctions have been 1mposcd. 'As the Supreme Court has explained, the Cruel’

“and_Unusual Punishments Clause “was designed to. -protect those convieted ‘of crimes™
'Ingraham v. Wright, 430 U.S. 651,-664 (1977). As a result, “Eighth Amendment scrutiny is

appropriat¢ only after the State his cemplicd with the constitutional guarantces traditionally
-associated with criminal prosecutions.” Id. at 671 n.40. The Exghth Amendment thus has'no .

) application to those individuals who have not been punished as part of a criminal procecding, -

irrespective of the fact that they have been detained by-the government. See Bell v. ‘Wolfish, 441
US. 520, 536 n.16 {1979) (holding that condition of ‘confinement clalms brought by pretnal-

- detaince must be considered - under-the Fifth Amendment, not - the: Etghth ‘Amendmeiit), The. -

Eighth Amendment thcrcforc cannot extend to the detention of wartime detainees, who have -

" - been captured pursuant to -the President’s power as” Commander in Chief. * See” ramfem

- Memorandum at 2 (concluding that “the President has since the Foundmg era cxcrclsed,fcxcluswe

" and virtually unfcttcrcd control over the disposition of enemy soldiers and agents dapturod in

time of war”). See also Hamdi v. Rumsfeld, 316 F.3d 450, 463 (4th-Cir. 2003) (the President’s
powers as. Commander in Clnef “mcludc thc authonty to detain those capturcd in armed
strugglc") .

Tho dctcnnon of cncmy combatants can in no, scnsc be dccmcd “puiiishmcnt” for

vpmpom of the Eighth Amendment. Unlike. imprisonment pmsuant to a criminal sanctlon, the

detention of enemy combatants involves no sentence jlld.l(:lall)’ imposed or leglslatlvcly reqmred »

- and those detained will be rcleascd at'the end of thcconﬂch Indeed, it has long been cstabhshcd .

that ““[c]aptivity {in. wartxmc] is neither a punishment nor an act of vengeance,’- but mcrcly a |
temporary detention which is devoid of all penal character.” Willjam. Winthrop, Mlhtary Law. ,
and Precedents 788 (2d ed. 1920) (quotmg British War Office, Manual of Mxlxtary Law (1882)).

_ Moreover, “[t]be object of capture is to prevent the captured individual from scrvmg the enemy.?

In re Territo, 156 F.2d 142, 145 (5th Cir: 1946). See also Johnsonv. Eisentrager,339 U.S. 763 o

784 (1950); Marco. Sassoli & .Antoine A. Bouvier, How Does Law Protect in "War? Cas'es
- Documents and Teaching. Materials on Contemporary Practice in International Humanitarign

) _ “Law 125 (1999) (the purpose of dctammg enemy combatants “is not to punish them, but . Jto
hmdex thcar direct parhclpauon in hostlhhcs”) Dctcntxon also serves anothcr vxtal military

' - war. Accordmgly, the: Elghth Amcndmcnt has no apphcanon hcre

tF
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' IL  Federal Criminal Law

A. Canons of Constructlon

.0 We discuss below scvaal canons of constmcuon that md:catc that ordmary federal
" " ctiminal statutes do not apply to the properly-authorized mtewogatlon of encmy combatants by’ :
- the Umted States’Armed Forces during an armed conflict*? These canons mcludc the avoxdanco :
of constitutional difficulties, inapplicability of general criminal statutes to the conduct of the
military during war, mapphcab:hty of gcncral statutes to the sovercign, and the specific governs
- the general. The Criminal Division concurs in our-conclusion ‘that these canons of construction .. -
T preclude the application of the assault, mmmmg, interstate stalkmg, and torturc stamtcs to the °. -
~ military durmg the conduct ofawar , : - : ‘

S Interprctatlon to Avmd Consﬁtuuonal Problems

o As thc Suprcmc Court has recogmzcd, and as we will cxplam further below, thc Prcsxdcnt C
" enjoys, complctc discretion in the exercise of his Commandcr-m—()lncf authority in conducting
operations against hostile forces. Because both “It}he executive power and the command of the
4 -mlhta.ry and naval forces-is vested in the President,”. the Supreme Court has unanimously stated

that it is “the President alone [} who is consuumonally invested with the entire charge of hosale
operatxons * Hamilton v. Dillin, 88 U.S. (21 Wall ) 73,87 (1874) (cmphasxs added)

. , In light of the Prcsxdent s complete-authority over the conduct of war, in the absence of a -
N . clear statement from Congress otherwise, we will not read -a criminal statute as infringing on the -
-President’s ultimate authority. in these areas, We. presume that Congress does not seek to
‘provoke a constitutional confrontation with an cqual coordinate branch of government unless it
. has unamblguously indicated its intent to do so. - The Supreme Gourt has recognized, and this
- .Office has similarly adopted, a canon of statutory construction that statutes are to be construed in
a manner that avoids constitutional difficulties so long as a reasonable alterative construction is -
available. See, e.g.; Edward J. DeBartolo Corp. v. Florida Gulf Coast Bidg. & Constr. Trades
Council, 485 U.S. 568, 575 (1988) (citing NLRB v. Catholic Bishop of Chicago, 440 U.S. 490,
© . 499-501, 504 (1 9r79)) (“[Wihere an otherwise ‘acceptable-construction of a statuté would raise
© serious: consututlona] problems, {courts] will construe [a] statute to avoid such problems unless
- such construction is plainly contrary to the intent-of Congress.”).- f. United States Assistance to
- " Countries That Skoot Down Civil Aircraft Involved in Drug Trafficking, 18 Op. O.L.C. 148,149
.. (July 14, 1994) (“Shoot Down Opinion™) (rcqumng “careful examination of each mdxvxdual'_
- [criminal] statute™ before concluding that generally applicable statute applied to the conduct of
- U.S! government officials). - This canon of construction applies especially Where an act of
. Congress could be read to. encroach upon powers constitutionally committed to a coordinate
- branch of government. See, e.g., Franklin v. Massachusetts, 505 U.S. 788, 800-01 (1992) -
(atahon omitted) (“Out of respect for the separation of powers and the unique constitutional
: position of the President, we find that textual sxlcncc 1s not enough to subject the President to the
“_provxsxons of the [Admlmstrauvc Proccdurc Act]. We ‘would require an cxprcss statement by

7 G cxccpnon to this general statement is thc War Crimes Statute, 18 U.S.C. § 2441, whxch cxprcss!y apphcs (o
the military's conduct of war. Tigs statute does not apply to the mtcrrogatlons in the current conflict for che reasons
we explain infra Part ILC.1.
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Congmcs bcforc assuming it mtcndod the Prcsxdent’s pcrformance of his statutory duuwe to bc
reviewed for. abuse of discretion.”); Public Citizen v. United States Dep‘t of Justice, 491 U S.’
- 440, 465-67 (1989) (construing Federal Advisory Committee Act not to apply to advncc given by.

Amenean Bar ASSOCIathn to -the President ‘on judicial nominations, to avo:d potcntlal =

constltunonal qu&ctlon rcgaxdmg cna'oal:hmcnt on Pncsdcntlal powcr to appomt Judgw)

’ In the arca of. forclgn affan's and war powcrs in partlcular the avoidance canou has '
spccml fomc -In contrast to the dommc realm, forcxgn affairs’ and war clearly ‘place the -

. President in the domiriant constitutional position dae to his authority as Cominander in Chief and .
" Chief Executive and his plenary control over diplomatic. relations. There can be little doubt that e
the conduct of war is a matter that is fundamentally executive in nature, the power over which = -
. the Framers vested in 8 unitary executivé. “The direction of war implies the direction of the - .

common strength,” Alexander. Hamilton obsérved, “and the power of directing and cmploymg =
‘the -common strength” forms a usual and essential part in the definition of the executive: .
- authority.” The Federalist No. 74, at 415.  Thus, earlier ini this current armed conflict against the

_al Qaeda terrorist network, we concluded that “[t]hc power of the President is at its zenith under * - -

" the Conétitution when~the President is directing military operations of the armed forces.”
Flamgan Memgrandum at 3. Corrcspondmgly, during war Congress plays a reduced role in the
* war - effort -and. thé courts gcnm'ally defer to executive decisions conceming the conduct of
hoshht:cs See, e.g., The Prize Cases 67US. (2 Black) 635, 670 (1862)

Construmg gencrally.apphcablc statutcs S0 ‘as not to apply to thc conduct of lmhtary.
- operations agdinst the enemy during an armed conflict respects the Constitution’s basic

allocation of wartime-authority. As our Office recently explained in rejecting the applxcatlon of

~ 18U.S.C. § 2280, which prohibits the seizure of vessels, to conduct during the cuitent war:

we have previously concluded that the President’s authority'in the areas of foreign
relations and-national security is very broad, and that in the absence of a clear
statement in the text or context of.a statutory prohibition to suggest that it was
“Congress’s intent to circumscribe this authority, we do. not believe that a statute
should be interpreted to unposc such a restriction on the President's constltunonal :
powers. . _ .

ngh Seas Meimorandum at-8 n.5. Federal courts sumlarly have agrccd ‘that fedcral statites . -
should not be read to interfere with thé Executive Branch’s control over foreign affairs unless
Congmcs specifically-and clearly seeks to do so. See, e.g., Dep'tof Navy v. Egan, 484 U.S. 518,
530 (1988) (“unless Congress specxﬁcally has prov1dcd -otherwise, courts tradmonally have been-

_reluctant to intrude upon the authority of the Executive in military -and national security-

affairs.”);- Japan Whaling Ass’n v. American Cetacean Soc'y, 478 U.S. 221, 232-33 (1986)
-(construing federal statutes to avond curtailment of traditional presidential prerogatives in foreign
affairs). Courts will not lightly assume that Congress has acted to interfere with the President’s --
_ ".constitationally superior-position as Chief Executive and Commander in Chief in the area of
military operations. See Egan, 484 U.S. af 529 (quoting Haig v. Agee, 453 U.S. 280, 293-94
. (1981)). .See also Agee 453 ‘US. at 291 (deference to executive branch is “&cpccnally" :
appmpnatc ‘in the area . . . of . . . national secunty‘) _ :
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In ordcr to rwpect the Pmdcnt’s inherent conshmtxonal authouty to dlrect a military .
. campaxgn against al Qacda snd its allics; general criminal laws must be construed ds not applying - .
" to interrogations undertaken pmsuant to his Commander-m-Clucf authouty Congress cannot -
" iiiterfere with the President’s exercise. of his authority as Commander in Chief to control the-
- - conduct of operations durmg a war. - See, e.g.,-Memorandum for Daniel J. Bryant, Assistant
‘Attomoy General, -Office’ of Legislative: Affairs, from, Patrick F. Philbin, Deputy- Assistant
- Attomey General, Office of Legal Counsel, Re: Swift Justice Authorization Act (Apr. 8, 2002); -
" Flahigan Memorandum at 6; Memorandum for Andrew Fois, Assistarit Attomcy Gcncral, Office =
"~ “of Legislalive Affairs, from Richard L. Shifftin, Deputy Assistant: Attorney General, Office of ~ «
" Legal Counsel; Reé: -Defense duthorization Act (Scpt. 15, 1995). As we have discussed above,
_ the President’s power to detain and interrogate enemy combatants arises out of his .constitutional
. ,authonty as: Commander in Chief. - Any construction of cnmmal laws that regulated. ‘the
' President’s authority as Commanda' in Chief to dctamme the: mtcm)gatton ‘and’ treatment: of
- enemy combatanits would. raise serious. constitutional questions whether Congress had intruded
- on the President’s constltutlonal authonty Moreover, we do not believe that Congress enacted
-general criminal provxsxons such'as the prohibitions against. assault, maumng, interstate stalking,
and torture pursuant to any express authority that would allow it-to infringe on the President's’
‘constitutional controt over the operation of the Armed Forces in wartime. In our vicw, _Congress
" - may no more rcgulatc the President’s ability to detain and interrogate enemy combatants than it
-may regulate his ability to direct troop movements on the battlefield.: In fact,. thc general
applxcabxhty of these statutes belies any. arguinent that thcse statutes apply to- persons undcr thc
direction of- the Prcmdcnt in thc conduct of war.”?

! . To avoxd this constltunonal dtfﬁcnlty, thcrcforc we wxll constmc potcnnally applicable -
- - criminal laws, réviewed in more detail below, not to apply to’ the Prc:ndent's detention and
" interrogation of enemy combatants pursuant to his Commandet-in-Chief autherity. We believe
-that this approach fully respects Congress’s authority. First, we will not read astatute to create
- constitutional problems because ‘we assume that Congress fully respects the hmxts of its own
constitutional authority and would not knowingly seék to upset- the. separation of powers.
Second, we will not infer a.congressional attempt to spark a constitutional confrontation with the
- executive branch in wartime unless Congress clcarly and spccxﬁcally sccks to do so.

It might be thought that Congress could enact legislation that regulated the conduct of interrogations under its -
suthority to “make Rules for the Government and Regulation of the Jand and naval Forces.® U.S. Couost. art. 1, § 8,
cl. 14. The question whether Congress could usc this power to regulate military commissions was identified and.

~ :reserved by the Supreme. Court.- Ex Parte Quirin, 317US. 1, 29 (1942). Our Office has determined that Congress
cannbt exercise its authority to make rules for the Armed Forces to regulate military commissions. Memorandum -
for Danic} J. Bryant, Assistant Attorncy Gcncml, Office of Legislative Affairs, from Patrick F. Philbin, Deputy
Assistant Attorncy General, Office of Legal Counsel, Re: Swift Justice A uthorization Act'at 7 (Apr. 8,2002). If
‘military commissions are considered an integral part of the conduct of military operations, then the conduct of .
interrogations of enemy combatants during wartime must be as much a core clement of the Presideat's power to
successfully prosecute war. Any effort by Congress to use its powes-to make rules for.the nmod forccs would thus
bej jllS( as unconsmutlonal as such ules would be with regard to military commissions.
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A Apphcation of Laws of General Apphcabihty to the Conduct of the Milxtary
' Dnnng War ' g . : .

Not only do we ooustruc statutes to avoid’ mtrudmg upon the medmt‘s powcr as

Commander in Chief, but we also apply a more specific and related canon to-the conduct of war. - -

. As this Office has, previously ‘opined, nnless “Congress by a.clear and unequivocal statement
declares otherwise™ a criminal statute should not be construed to apply to the properly authorized
acts of the rmlxtary dunng armed conflict. Shoot Down Opinion, 18 Op. O.L.C. at 164. See

* - Memorandum for Alan Kreczko, Legal Adviser to the.National Security Council, from- Walter

- - Dellinger, Assistant Attorney General, Office of Legal- Counsel, Re: Applicability of 47 US.C. §

_ 502 to Certain Broadcast Activities at 3 (Oct. 15, 1993) (“In the absence of a clear statément of
» _[thc] intent [to apply the statute to military pcrsonncl acting under fhe President as Commander
in Chief}, we do-not belicve that a statutory provision.of this generality should:be interpreted. so

* to restrict the President’s constifutional powers.”); Application of the Neutraltty Act to Official -

‘Government -Activities, 8 Op. OL.C .58, 81 (1984) (concluding that-in"absence of .a- express
,-statcmcnt, the Neutrality Act does’ not-apply to U.S. “Government officials acting within the
- course and scope of their official duties,” in light of the legislative lnstory and historical pmctlcc .
" that demonstrated a contrary intent). For many years, our Office has also applied this canon in °

. scveral hi ghly clasmﬁcd contexts that cannot bc dlscussod in this mcmorandum.

. Thls canon of constmctlon is rootcd n thc absurdxhcs that the applxcatxon of such laws to
’ thc conduct of the xmhtary during'a ‘war would create. If those laws were constmcd fo apply to -
_ the properly-authorized conduct of military personnel; the miost essential tasks’ nccessary to the
‘conduct of war would become subject to prosecution. A soldier. who ‘shot an enemy combatant
on the battlefield could become liable under the criminal-laws for assault or murder; a pilot who
bombed 2 military target-in a-city could be prosecuted for murder or destruction of property; a )
sailor who detained a suspocted terrorist on the high seas might be subject to prosecution for.
kidnapping. As we noted in the Shoot 'Down Opinion, the application of such laws to the
_military during wartimne “could [also] mean in some circumstances that military personnel would
"not be able to- engage in reasonable self-defense without subjecting themselves to the risk of
criminal prosecution.” Id. at 164. The 1here potential for prosecution could impair the military’s
- completion of its duties during a war as milifary officials became concerried about their liability -
under the criminal laws. . Such results are so ridiculous as to be untenable and must be rejoctod to
allow the Prcsxdcnt and the Armed Forces to succcssfully conduct a war.

Tlns canon of construcuon, of course, establishes only a pncsumpnon While the federal
" criminal statutes of gerieral ‘applicability reviewed below do not overcome that presumption, in
some cases it has been done. For example, it is clear that the War Crimes Statute, 18 US.C. §
2441, which we address below, is interided to apply to the: conduct of thc U.S. military. It
expressly’ pmvxdcs that the statute applies where the perpetrator-of the crime “is.a member of the .
.- Armed Forces of the United States” and the conduct it prohibits is fonduct that occurs during
‘war. Id.' § 2441(b). That presumption has not, however, been overcome with respect to the
assault, maiming, inferstate stalking, or thé torture statutes. We will not infer an intention by

- Congress to interfere with the conduct of military operations in ! an armed conflict wnthout a clear
statem ent othcrw1sc : ‘

-
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T3 | Generally Apphcable Statut:s Are¢ Not Constrned to Apply to the Sovereign

Itis also a canon of constmctxon that laws of gcncral apphcablhty are not read to apply o
the. sovcrctgn. Tn United States V. _Nardone, 302 U.S. 379. (1937) the Supreme Court cxplained
its application: (1) where it. “would deprive the sovercign of a recognized or .established. -

s prerogative: title ‘or interest,” id. at.383; or (2) “where a reading which would include such

* officers would work obvious absurdity[,}J” id. at 384. As the Court expldined, “fa] class:cal
_- instance” of the’ deprivation of & recognized or cstablished prerogative title or mtcrmt “Is the
cXcmptxon of thc state from thc Opcratlon of gcncral statutes of lirhitation.” Jd. at- 383

Here, the apphcatlon of these statutes: to thc conduct of mtcrmgatxons of unlawﬁll'

- combatants wonld deprive the sovercign of a recognized prerogative.  Historically, nations have -

been fiee to treat unlawfiil combatants as they wish, and in the United States this power has been-

. vested -in the President -through the Commanda—m-Chxcf Clause.. As_one commentator has

- cxplamcd, unlawful “belligerents are “more often than not treated as war or national cmmnal§ g
- liable to'be treated at will by the captor. There are. almost no regulator;y safeguards with réspect
to them and the cdptor.owes no obligation towdrds them.” R.C. Hingorani, Prisoners of War 18

-(1982) ‘(cmphasis addcd) See Ingrid Detter, The Law of War 148 (2d ed. 2000) (‘“Unlawfil

- - combatants : . . enjoy 10 protection under international law); Willzam Winthrop, Military Law"
and Precedents 784 (2d ed. 1920) (unlawful belligerents are “[n]ot . . . within the protection of .

. the laws of war"); A. Bemiedale Keith, 2 Wheaton'’s Elements of International Law 716, (6th ed.

1929) (“irregular bands of smarauders are . . . not entitled to the protection of the mitigated usages
-of war as practised by civilized nations™); L. Oppenheim; 2 International Law, § 254, at 454 (6th
_ €d. 1944) (“Private. individuals who take up arms and commit hostilities against the enémy do.
-not enjoy the privileges of armed forces, and the. enemy has, accordmg to a. customary rule.of .
‘Intemational Law, the right to treat such individuals as war criminals. . 14 The United States’
Supremé Court has. recognized the important distinction between: lawful and unlawful
combatants.” As the Supreme Court unanimously stated 60 years ago, “[b]y universal agreement
and practice the law of war draws a distinction between the armed forces and the peaceful
populations of belligerent mations and also between those who are Iawful -and unlawful -

combatants.” Ex parte Quirin,-317 U.S. 1, 30-31(1942) (emphasis added);

-W Seealso Alberico Gentili, 2 De hure Belli Libri Tres 22 (1612) (John C. Rolfe translation 1933) (“malefactors do
not enjoy the privileges of a liw to which they are foes™); E. de Vatel, 3 The Law of Nations or the Principles of
_ -Naturol Law 318 (1758) (Charles G. Fenwick translation 1916) (“The troops alone carry on the war and the test of
- the people remain at peace. . . (T} the-peasanitry commit of their own accord any acts of hostility, the cncmy treats
. them without mercy; and hangs them as he would robbers or brigands.™); Sir Robert Phillimore, 3 Commentaries
Upon International Law 164 (2d ed. 1873) (listing “[bJands of marauders, acting without the authority of the
Sovereign or the arder of the military commander,” “[d]escrters,” and “[s]pies™ as examples of ualawful belligereats

- Who “bave no claim to the treatment of prisoncrs of War”); Sir G. Sberston Baker, 1 Halleck s Internatiorial Law

614-17 (4th ed. .1908) (noting distinction between lawfiil and unlawful bclhgcrcncy and concluding unlawful

. combatants ar¢ “not entitled to the mitigated rules of modem warfare”); Pasqualc Fiore, International Law Codified, .

"§ 1459, at 548 (1918). (“Any act of hostility, any armed violence against the person or property of ‘the bostile
- sovereign or state and of its citizens, cven though lcgmmatc under the laws of war, shall be deemed unlawful and .
punishable according to ‘cormmon’ law, if committed by one wha is not properly a belligerent.”); id. § 1475, at 552
(“Armed bands committing hostile acts in time of war by cngaging in operations oa their own account and without
authorization of the Govemmenfand, when necessary, concealing their identity.as combatants, cannot invoke the
“application of the laws of war nor be recognized as belligerents.™).
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Under t'radmonai practice as exp!cssed m thé customary Iaws of war, tixc treatrnent of -

4 R nnlawfui bclhgcrcnts is'left to the sovercign’s discretion. As dne commentator has stated, the
treatment of “unpnvuegod belligerents . . . {is] left to the discretion of the belligerent threatened

by their activitics.” Julius Stone, Legal Controls of Internationial Conflict 549 (1954). Undes

our Constitution, the sovemgn\nght of the United States on the treatment of enémy tombatants

is mmed to the President as Commander-m-Chxef. In light of the long lnstoty of discretion .

given to-each nation to determine its treatment of unlawful combatants, to construe these statutes

- to regulate the conduct of the United States toward such combatants would interfere with a well-
“. _ established prerogative of the sovereign. - While the Geneva Convention (HI) Relative to the
- Treatment of Prisoners of War, Aug. 12, 1949, 6 U.S.T. 3316, T.LA.S. 3364 (“GPW™), imposés *
.. restrictions on the interrogations of pnsonas of way, it does not provide prisoner of war status to
- those who -are ‘unlawful combatants. ' See Treaties and Laws Memorandum at 8-9. Those .
" restrictions therefore. would not apply to thc mtcrmgatwns of unlawful bclhgcrcnts such as al '

o anda or Talaban manbcts

“/

- Thc second cxccptxon reoogmzed by thc Suprcmc Comt arises where the apphcatlon of o
_ gencral laws to-a govcmmcmt official would create absurd results, such as effectively preventing S
- the official from carrying out his duties. In Nardone, ‘the ‘Supreme Court pointed to “the

, _apphcauon ofa speed law to a pohccman pursuing a criminal or the driver of a fire engine

responding to an alarm™ as.examples of such absurd results. Nardone, 302 U.S. at 384. See also
United States -v. Kzrby 74.U.8, (7 Wall)) 482, 486-87 (1868)-(holding that statute pumshmg E

" obstruction of mail did not apply to an officer’s temporary deteation of mail caused.by his arrest -
of the carrier for murder). “In those situations and others, such as undercoyer investigations of .
narcaotics, trafficking, the govemment officer’s conduct worild constitute a literal violation of the . -
law. And while “{glovernment law enfoicement efforts frequently require the hteml violation of

facially apphcablc stamtms[ ,J - ... courts have construed prohibitory laws as mapphcablc when a
public official is engaged in thc performance of a necessary public duty.” Memorandum for

Maurice C. Inman, Jr., General Counsel, Inmigration and Naturalization Service, fmm Larry L. -

Simms, Deputy Assistant Attomey General, Office of 'Legal -Counsel, Re: . Visa Fraud

~ Investigation at 2 (Nov. 20, 1984). Indeed, to construe such statutes otherwise would undermine -

almost all undercover investigative efforts: See also id. -For the reasons we explain above, the

application of these general laws to the conduct of the mlhtary dunng thc course of a war would

creatc untcnable rwults

Lx’kc thc Canon of ooristruohon against the épphcatxon of general cnrhlnal étawiés'to fhc

.....

the sovereign is only one of constmchon. It may be overcome wheie the lcglslatwc history or
obvious policies, of the statue. demonstratc that the soveréign.and its officers should be included.

With.respect to assault, maiming; or interstate stalking, no such lustory or obvious legislative :
policy indicates an intention to regulate lawful military activities in an armed conflict.  Although

the torture statute, as.'we explain below, applics to persons acting under color of law, the

- legislative hlstory indicates no intent to apply this to the conduct of xmhtary personnel. Indeed,
© as we- cxplamcd In discussing the prerogative of the sovereign, it is well established that the

-sovcrcxgn retains the dxscrctlon to treat unlawful combatams as lt sees fit.
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4. Specxﬁc Governs the Gencral f

_ ’Ihc canon of constructxon that Specsﬁc statutes govern gcncral statutes also counsels that

* generally applicable criminal statutes should not apply to the mllmuy's conduct of interrogations

. in the prosecution of a war. Where a specific statute or statutory scheme hds been enacted, it and -

. not a-more geaeral enactment will govern. See, -e.g., Crawford Fitting Co. v. J.T. Gibbons, Iic., -
" 482 USS. 437, 445 (1987). Here, the UCMI provides a detailed regulatory régime for the -

" 'conduct of military personnel apart from thie federal criminal code. Congress enacted the UCMJ
" putsuant to its constitutional authority “{tJo make Rides for the govcmmcnt and Regulation of
- the land and naval Forces.” 1J.S. Const. art. 1, sec. 8, cl. 14. Asthe speclﬁc <code of conduct, the
: UCMJ govcms thc conduct of the military dunng a war, not the gcucral federal cnmmal laws.

: Thc Mihtmy Extratcmtonal Junsdlctlon Act makcs clcar that it 1s thc UCMJ—not thc

‘ cnmmal code—that govemns the conduct of the members of the Armed Forces. . As- cxplamcd"
- -above,-18 US.C. §3261(d) ensures. that the xmhtary punishes and disciplines its members. - To
- -be-sure, “section 3261(8)(1) providés that members of the Armed Forces may be punished for

" - "conduet that would. constitute & felony .if. committed in the special maritime and termitorial

jurisdiction. But section 3261(d) precludcs the prosecuuon of such persons in an Article I
court; with-only two exceptions: (1) where an mmwdual is-no longer a member of the Armed
* Forces, though he was a’'member at the time. of the offense the individual; and (2) where the
member commmod the oﬁ’cnse with someone who was not a mcmbcr of the Anned Forces.

{

It could be argued that Congrcss spccxﬁcally cnactcd scctlon 3261 to cxtcnd specnal, .

mantxmc and territorial jurisdiction crimes to -the membérs of the Armed Forces and those - -

accornpanymg or employed by them. Such a contention would, however, be incorrect. Nothing
in. that provision, .or its lcgislauvc hlstory suggests.‘an intention to impose general criminal
liability on the military for properly-authorized .acts undcrtakcn in the prosecution of a war,
‘Rather, the legislative -history reveals a desire:to ensure that when persons  accompanying or
employed by the Armed Forces, actmg solely in their pcrsonal capacity, commits a felony, they
- can be punished for those crimes."* We-therefore believe that this canon of construction, as with
the others outlined above, supports our conclusion that the statutes outlined in this opinion, with
. the exception of the war crimes statute, do.not govcm the propcrly authonzcd mtcrrogauon of
enemy combatants during an armed conﬂch :

5. Apphcanon of the Canons of Construcnon :

Thc assault, maunmg, interstate stalkmg, and torture statutcs dlSCUSSCd bclow are
gcncrally apphcablc cnmmal pI‘OhlblthllS applymg on their faces to “whoever” cngagcs in thc

' Congress enacted thc Military Extraterritorial Junsdnctxon Act of 2000 to fill 8 jurisdictional gap In a serics of
cascs, -the Supreme Coutt held that the Constitution barred the miflitary from trying civilians accompanymg the
mihtary in military courts during pcacctime. See,- e.g., Reid’ v. Covert, 354 U.S. 1 (1957). Because of these

decisions, . and the frequent failure- of other nations to prosccute such individuals, persons -employed by or-

accompanymg the Armed Forces-outside the United States often escaped prosecution for crimes committed on bases
or against other U.S. nationals.” See Military Extraterritorial Jurisdiction Act of 2000, H. Rep. No. .106-778(1), at 10-
11 (July 20, 2000). See also H. R. Rep. No. 106-1048, at.120 (2001); United States v. Gallm, 216 F3d 207,209 (2d

Cir. 2000). Though this gap wis long recognized, sce Gatlin, 216 F3d at 208——09 it was not unu] 2000 that
Congress closed it. .
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"-conduct thcy proscnbc 18 USC § 113; ui. § 114; id. § 2261A, id. § I340A. Each of thc o
~* . canans outlined above counsels against the application of these statutes to the conduct of the. ~ -
 military-during war. - As We explained above, the application of these statutes to the President’s
_conduct of the war would potqmally infringe upon his power as Commander in Chief.
.. - Furthermore, the conduct. at issue- hcw—mtmogauOns—-xs a care clement of the military’s
" -ability to prosecute a war. As a general matter, we-do not construe generally applicable criminal ~
- &tatutes to reach the conduct of the military dunng a war. Moreover, the application of these -

statutes to. the conduct.of the mxhtaxy during - war. would touch upon a pmoganvc of the.

o sovgrctgn, namely its. dlscrctlon régarding the treatment of unlawful bclhgcrcnts. Congress has
ot provided a clear statement with respect to any of these statutes that would suggest that these . . .
‘canons of construction do not apply. Additionally, as we explained above, the UCMJ provides a-
‘specific statutory-scheme that govcms the conduct of the mlhtary and as thc more spccxﬁc" o
- enactment it govems hcrc.

To be sure, 'section 2340 apphw to mdmduals who are actmg “undcr color of law " 18-

-~ U.S.C, §.2346(1).. As such, it applies to governmental actors and it could be argued that

Congrcss enacted it with the intention of restricting the ability of the Armcd Forces to interrogaté
caemy. combatants’ dunng an -armed- conflict.  We believe that these canons of construction”

-+ novertheless counsel. against the’ application of this statute to the conduct of the military during -
" the prosecution of a war.  As we explained above,: applymg this statute to the President’s conduct .
.~ of the'war would raise grave separation’of powers concerns. Such a construction is unnecessary
“to give effect to the criminal prohibition. Though we belicve that the statute would not apply to

the conduct of the mlhtary during the prosecution of a war, it would reach the conduct of other

o govcmmental actors in peacetime. 'We further pote that where Congress intends to apply statutes

"to the conduct of our military it has done so far more clearly than by requiring the individuals act

- “under color of law.” For example, the War Crimes Statute, 18-U.S.C. § 2441 applies to the

conduct “any member of the Armed Forces of ‘the United States.” 18 "U.S.C. § 2441(b).
Moreover, here, it is the UCMJ, a specific statutory schcmc that governs thc conduct of thc '

Armcd Forccs rathcr than this gcncral statute.

6. Commander-m-Chlef Authonty

Evcn if these statutcs were mlsoonstmcd to apply to-pérsons acting at the direction of the
President durmg the conduct of war, the Department of Justice could not enforce:this law or.any

.of the other criminal statutes applicable to the special maritime and territorial Junsdlchon against
- federal officials’ acting pursuant to the President’s constitutional authority to.direct a war. Bven.

if an interrogation method arguably were to Violate a criminal statute, the Justice DCpartment

" could not bring a prosccutlon because the statute wduld be unconstxtutxonal as applied in- this

context. ~This approach is consistent. with previous dcc131ons of our Office involving the

_application. of federal criminal . law. - For example, we have previously construed the

congressional contempt statute not to apply to ‘executive ‘branch officials-who refuse to comply
with’ cougrcssxonal subpoenas bccausc of an asscrnon .of executive privilege.. In a published -

) 1984 opmlon, ‘we concluded:

6] We cmphaswc that this opinion concerns the applicafion of thcsc statutes solcly to the Prcsndcnt s conduct of a
war. W¢ cxpms 10 opinion as to their apphcabxhty outside of this.context.
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' [l]f mcccuuvc oﬁicw.ls were sub;cct 1o prosccuuon for” cmmnal contcmpt
. -wheénever they carried out the President’s claiin of executive pmnlcgc, it would -
. significantly burden and immeasurably impalr thie President’s ability to fulfill his.
- -constitutional duties, Therefore, the separation of powers principles that undezlie .‘
. the doctrine of executive privilege -also would preclude en-application of the
contempt of Congress statute to punish oﬁictals for mdmg thc Presxdent in
. assmmg hlS coustxtutxonal privilege. , ‘ L

E . Prosecunon for Contempt of Congress of an Exeaatve Brauch Qﬁical Who Has Asserted A - »
- Claim of Executive Privilege, 8 Op.-O.L.C. 101, 134.(1984). C7' Shoot Down Memorandum at

" 163-64. And should the statute not be construed in this manner, our Office concluded that the -

Dcpartmcnt of Justice could not enforce the statute against federal officials who properly execute

the President’s constitutional authority, “The President, through a United States Attorney, need |

- not, indeed. may not, prosecute criminally a subordinate for assertmg on his behalf a claim -of
. executive privilege. - Nor could the Legislative Branch’ or the couits require or implement the -
* prosécation of such an individual.” - 8 Op. O.L.C. at 141 We opined that “courts . . . would

“surely -conclude -that a criminal prosecution for the' exercise of .a- presumptxvely valid,
b constltutlonally based pnvnlegc is not consistent with the Constltunon Id o

: .We havc even greatcr concerns with Iespcct to prosccutlons arising out-of thc exercise of
‘the Prcsndcnt s cxprcss authority as Commandcr in Chief-than we do with. prosecutions arising

out of the assertion of exccutive privilege, Any:-effort by Congress to regulate the interrogation .

-of enemy combatants would violate the Constitution’s sole vestirig.of the Commander-in-Chief -
" auithority in.the President. There can be little doubt that intelligerice operations, such as the -
. detention and interrogation of énemy combatants and leaders, are both necessary and- proper for

. the effective conduct .of a military campaign. Indeed, such operations may be ‘of more
importance in a war with an international terrorist organization than one with the: conventional

" . armed forces of a:nation-state, due to the former’s emphasis on covert operations and surprise

attacks against civilians. It may bethe case that only successful interrogations can provide the’
mfotmatxon necessary to’ prcvcnt future attacks upon the United States and its citizens. Congress
can no more interfere with the President’s couduct of the interrogation of enemy combatants than_
* it can dictate strategic or tactical decisions.on the battlefield. Just as statutes that order the
Prcszdcnt to conduct warfare in a certain manner or for specxﬁc goals would be unconstitutional, -
sQ too are laws that would prevent the President from gammg the ‘intelligence ‘he bchcvcs
. ncocssary to prevent attacks  upon thc United Statcs '

B. - Spccml Mantnme and ‘I‘errlton-a'l Jurisdiction of the.i]nited States
, ;_1..' Jurisdiction ‘

Bcforc turmng to thc specific federal cnmmal statutes that may be relevant to the conduct-
- of mtcrrogatlons we must. examine whether these statutes apply. Federal- criminal statutes

~ gcncmlly do not apply- thhm the special maritime and territorial jurisdiction of the United - - -
" - States. See United States v. Bowman, 260 U.S. 94, 98 (1922). As noted above, this opinion

. addresses solcly those alien enemy combatants held outside the United-States. The apphcatlon‘
of federal cnmmal laws to the conduct of i interrogations overseas is dc(crmmed by the complcx
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“interaction of 18 U.S.C.A. § 7 (2000 & West Supp. 2002) and 18 U.S.C. § 3261 (2000), whichis -~
part of the Military Extraterritorial Jurisdiction Act of 2000, Pub. L. No. 106-523, 114 Stat, 2488
. (2001) Section 7 defines the term “special maritime and temitorial jurisdiction,” which we

- Station, Guantanamo Bay (“GTMO™). Section 3261-defines military extrateritorial jurisdiction. .

conclude includés permancat U.S. military bases outside. the United States; like the U.S. Naval

'We conclude that all persons who. are neither mcmbcrs of the Armed Forces ‘nor. persons

".o"

‘accompanying or cmployod by the Armed Forces are subject to the special maritime “and
territorial jurisdiction of the United States when they are in locations that Section 7 defines a5

-- part of-that Junsdlchon. ‘Members of the Armed Forces and pefsons accompanying or cmploycd .
. by them, however, are subject to a slightly different rule.. Mémbers of the Armed Fom are ..

subjéct to;military discipline under the UCMYJ anyplace outside the United States for conduct that
would constitute a felony if committed within the spccial maritime and territorial jurisdiction of

‘the United States. Those accompanymg ‘or employed by the Armed Forccs can be prosecuted-in.

an Article Il ‘court for their conduct outside the United States that would constitute a felony.

: - offensé if committed within thé special maritime and tantonal Junsdxctxon of the United States. -
" Finally, members of the Armed Forces and those accompanying or employed by the military are -

- ._punishable for misdemeanor-offenses in an Article Il court-when they ‘commit. such: oﬁ‘cnscs

= w1thm the specnal mantlmc and tcrntonal Junsdxctxon of the Umtcd Statcs.

Asa gcncral mattcr GTMO and other. U S. mllxtary bascs outs:dc the Umted States fall-

thhm the special maritime and térmitorial jurisdiction of the United States."” ‘Section 7(9) of

Title 18 of the U.S. Cade provides, in relevant part, that the special maritime and termitorial - -

jurisdiction of thc Umtod States mcludcs

offénscs committed by or agamst a pational. of the United States . . . on the

premises of United States . . . military . . . issions or entities in’ foreign States,
. including the buildings, parts of buil‘dmgs and land appurtenant or ancrllaryv
~thereto or used for purp05cs of ‘those missions -or entities, urcspcctxvc of
- 'owncrshlp

" .18 US. C A..§ 7(9)(A). '* By its terms, this section apphcs to G’I'MO and. othcr US mllltary

bascs in forclgn states, although no.court has: mtcrpmted the scope of scchon 7(9)’s reach. L

: 1 The Umtcd States ocgupies® G'IMO under a lease cmcrcd into with the Cnban Govcmmcnt in 1903.. Agreemcnt.
. Between the United States and Cuba for the Lease of Lands for Coaling and Naval Stations, Feb. 16-23, 1903, U.S.-

Cuba, art. I, T.S. No. 418, 6 Bevans 113. In 1934, the United Statcs and Cuba cntercd into 4 new treaty that
explicitly reaffirmed the continuing validity of the 1903 Leasc of Lands Agrecment. See Relations With Cuba, May
29, 1934, U.S.-Cuba, TS No: 866, 6 Bevans 1161.

" The USA PATRIOT Act, Pub, L. No. 107-56, §804, 115 Stat. 272, 377 (2001) amended the special maritime
)unsdxcuon statute to include subsection 9. Congress added this scction to resolve a circuit split on the reach of

section 7(3), which provides that-the special maritime and territorial jurisdiction of thé United States includes "[a]ny v
Jands reserved.or acquired for the use of the United States, and under the exclusive or concurrent jurisdiction -

thcn:of, or any place purchased’of otherwise acquired by the United States by consent of-the legislature of the Statc.
in which the same shell be, for the ercction of a fort, magazine, arsenal, dockyard, or other ncedful building.™ 18

+ - US.C. § 7(3). There was some question asto whether Section 7(3) reached lands outside of United States tesritory.

Comipare United States v.-Gatlin, 216 F.3d 207 (2d Cir. 2000) (section %(3) apphcs only to land acquired within U.S.

‘»tcrntonal borders) with United States v. Erdos, 474 F2d 157 (4th Cir. 1973) (section 7(3).covers American Embassy
in Equatorial Guinca). See Providé& Appropriate Tools Required to [ntcrccpt and Obstruct Terrorism (PATRIOT)

Actof 2001, HR. ch- No 107236, pt. 1,;a174 (2001) (notmg the ¢irenit spht and that “ft]his [sub]sccuon would
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 Section 7(9) further pmvxd@ that it “dm not apply with respcct to an offense committed:
-, by a person described in” 18 US.C. § 3261(2). ' Persons described in section 3261(a) are those -
. “employed by or.accompanying. the Ammed Forces outside the Umtcd States™ or “member|s] of
- the-Armed Forces subject to chapter 47 of title 10.(the Uniform Ceode of Military Justice),” who
" -engage in- “conduct outside the United States that would constitute an offense punishable by - -
. imprisonment Yor more than 1 year if the conduct had been engaged in within the special L
. thafitime and territorial Junsdxctmn of the United States|, 7" Id. The intéraction of section 7(9) - -
and section 3261(a) in effect dlﬁ’aentxatcs bctwccn three classes of persons: (1) all persons who
_are neither members of the Armed Forces nor persons accompanying or employed by the Arined .
- Forces; (2) members of the Armed’ Foroes subjcct to the UCMJ; (3) those persOns anployed by
or accompanymg the Armed Forccs . S
Fxrst, those pctsons who are ncxthcr mcmbm of the Armed Forces nor are cmployed by o
" or accompanying the Armed Forces are. subjcct to prosecution for violations of federal criminal )
‘law. when - they ‘arc at.a Jocation that is included within the special maritime-and territorial . .
‘jurisdiction. Conversely, .when the acts in question are committed outside of thc spocxal -
maritime and territorial jurisdiction, these individuals are not subject to those federal criminal °
"laws. - So, for example, .2 federal, non-military officer who is conducting interrogations in a -
_ foreign location, one that is not on'a permanent U.S. military base or diplomatic establishment, .
would not be subject to the, fcderal crnmnal laws apphcablc in the special maritime and territorial

) Junsdlcnon

: Thc ruIcs that apply to the second and third classés of persons are more comphcatcd :
Section 7(9), in con)uncuon with 18 U.S.C. § 3261, prmndcs that members -of the Armed Forces.
_subject to the UCMYJ are not within the spcctal maritime and territorial jurisdiction when'they,
while outside the United States, engage in conduct that would constitute a felony if committed }
within the special maritime and teritorial jurisdiction. Section 3261(a) exempts such persons,
_ however, only if their conduct constitutes a felony. If they were. to -commit a. misdemeanor
 offense while stauoned at GTMO, they would fall outside section 3261(a)’s exception and would’
© .. be subjcct tothe spccwl maritime and tcmtonal )unsdlcnon -See I8US.C. § 3261(a) 20 :

Sccnon 7(9) in conjunction with 18 U S.C. § 3261 hkewxse pmvxdes that thosc pcrsons
. employed by or. .accompanying members of the: Armed Forces subject to the UCMJ are not
within the special maritime and territorial jurisdiction of the United States when they, while - -
outside the United States, engage in conduct that would constitute.a felony if committed within.
the Spcczal maritime and. tcmtonal junsdmtlon 21 And, like members of the Ammned Forccs i

" make it clear that embassies and cmbassy housing of the United States in forcxgn states are included in the spcclal
maritime and -territorial jurisdiction of the United States.™).
» We cxprcss 10 opinion as to the full scopt of the meaning of subsccnon (9)'s phrasc “mﬂnary . mnssmns or
) catitics in- forcign states.” We simply note that it is clear that pcrmancnt U.S. milnaxy bases such as thc onc at j o
- GTMO fall within subsection ).
. ® Under 18 US.C. § 3559(a), any offense for. which the maxxmum "sentence is more than one year is dcﬁncd as a
" felony. Offenses for which the maxirmum senfence is one year or less are classified as nusdcmwnom See 18U.S.C.
§ 3559(a) (2000).
* e term “ accompanying the Armed Forces outside the United States” is' furthcr dcﬁncd by statute. Scctmn 3267
defines “ accompanymg the Armed Forces outside the Umtcd Statcs as;
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such pcrsons commit & mxsdaneanor offense wlnlc in an area that falls w1fhm the speclal

maritime and’ tcmtbnal Junsdxctxon, thcy are w1thm the spoc:al manumc and tcmtonal ,

Jumdwtlon.

they engage in conduct that would be a felony if committed in the special maritime and territogial

- - jurisdiction; those persons.“shall be pumshcd as provided for that offense.” 18 U.S.C. § 3261(a)." . .
" Section 3261(a) therefore: gives ‘extraterritorial effect to the criminal prohibitions apphcablc to

the speczal maritime and territorial jurisdiction of the United States. Thus, with respect to

; _ interrogations, members ;of the -Armed Forces and those cmployed by or accompanymg the -
- Armed Forces will be subject to the felony criminal prohibitions that apply in the special

maritime -and - territorial - jurisdiction irrespective -of whether the interrogations occur at, for
example, a U.S. military basc or at the mxhtary faclhhmc of a foreign statc

«Altbough mcmbcrs of the Axmed Forces are to be punished for- conduct that would A
*  constitute a fclony if committed in fhe special maritime and territorial jurisdiction, they can only
_ be prosecated under the YCMYJ- for that conduct. Section 3261 prohibits the. prosecution of
. 'members of the Armed Forces under the laws applicablé to the special maritime and territorial
. jurisdiction. For persons who are membeis-of the Armed-Forces subject to the UCM], section

3261(d) provides that “no prosecution may be commenced -against” them “under section

(A) Adepcndcnt of--
0] a member of the Armed Forccs

() -a-civilian employee of the Dcpanmcnt of Dcfcnsc (mcludmg a nonappmpnatcd ﬁmd

. mstmmcntahty of the Department); or

R @) a Departrient of Defense contractor (mcludmg a subcontractor at any ticr) or an .

cmploycc ofa Dcpartmcnt of Defensc contractor (including a subcontractor at any tier);

‘ (ﬁ) residing with such “member, cwilmn cmployee, contractor, -or contractor cmploycc outs:dc the

United States; and .
~ : (G}~ - nota national of or ordmanly rcs:dcnt in the host nahon.

" 118US.C.§ 3267 (2000).

: Likcw:sc, the statute also dcﬁncs “employed by the Armed forccs Scctibn 3267(1) providcs that this term
‘includes those persons: - . . ’ o

- (&) cmploycd as a,civilian cmploycc of thc Dcpaxtmcnt of Dcfcnsc (mcludmg a nonappropmted
fand :nstrumcmxlxty of the Department), as a Departinent of Defense contractor (including a +

subcontractor af any tier), or as an employec of a Department of Defense contractor (mcludmg a
subcontractor at any tier); -

(B) present or residing outside the United Statcs in connection with such cmploymcnt; and -
(C) not a national of or otdinarily resident in the.host nation.

~ UNCLASSIFIED ~SECRETNOFORN—
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. Although thesé two_classes of persons are not within ‘the Spoctal maritile and territorial -

.~ jurisdiction whien they engage in.conduct that would constitute a felony if cngaged ‘in within the -

_ - special maritime and. territorial jurisdiction, they are in ‘fact pumshablc for such conduct whéen -
S they are outside the, United' States—whether they are-in an area that is othcrwmc part of-the .
* . _special- maritime and territoridl jurisdiction or elsewhere outside the United States, such asin a -
" foreign state. Section'3261(a) provides that when such persoris are outside the Umted States and



3261(a) " 18 U.S.C § 3261(&) 2 Section 326l(d) is subject to two cxocptlons. Fmt, the bar

on prosecutions applics-only so long as the member continues to be subject to the UCMJ. See 18 -
US.C. § 3261(d)1). : Second, if “an: indictment or information charges that the ‘member -

committed the offense with one or inore other defendants; at least one of whom is not subject” to
the UCMYJ, the bar does not apply. 18 U.S.C. § 3261(d)(2). In limited circumstances, namely in’
. time of war persons employed by or accompanying: the Armed Ferces are subject to the UCMLI.
: See 10 U.S.C. § 802 (a)(11) (2000), (providing that “pctsons serving with,. cmployed by, or
accompanying the armed forces outside the United States™ arc subject to the UCMYI); Reid v.
Covert, 354 U.S. 1 (1957) If the indictment: charged that such persons committed the offense

in wartinie with members .of tlic Armed Forces. subject to-the UCM]J, this bar on prosecution -
‘would not be removed for the member. The indictment would, for example, have to charge that -
.the member of the Armed Forces committéd the offense with, for example, a govcrnmcut official . -

- not subject to the UCMJ (and niot physwaily accompanymg the Armed Forces in the field) to
survive. :

2. Crlmmal Statutw Apphcab]e in thc Specml Manmnc and Terrntorial Junsdlctxon of .

the United Stat&s

Becausc thc xnteracl:on of 18-U.S. C § 7 and 18 U.S. C.§ 3261(3) rcndcts the cnmmal :
statutes that apply in spocxal maritime and tertitorial jurisdiction applicable to the conduct of -

members of the Armed Forces, and those accompanying or employed by the Armed: Forces, we

-~ havé examined bclow the crirrinal statutes that could conceivably cover interrogation conduct.

Specifically, we have addressed: assault, 18 U.S.C. § 113; maiming, 18 U.S.C. § 114; and
- interstate stalking, 18 U.S. C. § 2261A. Of course, as we explained above, various canons of

- construction precludé the application of thcsc laws to authonzod Imhtary mtcrrogauons of alien
cncmy oombatants during wartime.

2. Section 3261 ensures that the military can pméccutc its incmbéxi; under the UCMJ. Section 3261 (c) makes clear ‘

that ncither section 3261{d)’s bar nor any other portion-of the statute prccludw procecding against persons covered
by section 3261(a) ina military commission. It provides that “[n}othing in-this chapter may be construed to deprive

" a court-martial, military commission, provost court, or other military tribunal’of concurreat jurisdiction.with mpcct ’

to offenders or offenses that by statute or by the law of war may be tried by a court-maxtxal, military commxsston,

. grovosz court, ‘0r other military tibunal™. 18 U.S.C. § 3261(d).

Although ixi construing 10 U.S.C."§ 802({a)(10), which provides that pcrsons S’ubjcct to the UCMJ mcludcs “filn

b 'nmc of war, persons serving with or accoropanying an axmed force in the ficld,” we opincd that “in time of war™

mcant both declared and undeclared wars, we found that duc to ambiguity in the case law we' could not predict

whether the Court-of Military Appeals or the Supréme Court would agree with- our reading -of the phrase. See

Memorandum for ‘William J. Haynes, II, General Counscl, Department of Defense, from John C. Yoo, Deputy
Assistant Attorney General, Re: Possible Criminal Charges Against American Citizen Who Was qa Member of the AI
Qaeda Terrorist Organization or the. Talibar Milifia at 18 (Dec. 21, 2001).

Additionally, we note that with respect to meaaing of the term cmploycd by.or accompanymg the Armed
- Forces,” we have construed those terms to-have essentially the same meaning as that which 18.US.C. § 3267
provides. . Specifically, we have opined that - “the phrase. ‘employed by or accompanying’ is -2 well inderstood
- .reference to civilian- employees -of the military establishment and to .the dependents of uulltm'y personnel.”

Memorandum- for Fred M. Vinson, Jr., Assistant Attornéy General, Criniinal Division from Frank M. Wozeacraft, .

Assistant Attormey General, Office of Legal Counsel, Re: H.R. 1244, A Bill To Amend Title 18 of the United States
- Code 10 Give United States District Courts Jurisdiction of Certain’ Offenses Comumitted by Americans Owusside The

United States, and for Other Pui"poses (Aug. 23, 1967). Itis, however, unclear whether the meaning of “employed -~ -

by the armed forces™ for putposes of the UCMJ extends to Department of Dcfcnsc contractors as docs section 3267.
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A Assault

o Soctnon 113 of Txtlc 18 ?roscn assault wuhm the special manumc and tcmtonal',
jurisdiction-of the United States’*  Although section 113 does not define assault, courts have
construed the term “asmult" in accordance with its common law meaning. See, e.g., Unifed
States v. Estmda~Fmana'ez. 150 F3d 491, 494 n.1 (5th Cir. 1998); United States v. Juvenile-

" Male, /930 F.2d 727, 728 (9th-Cir: 1991). At common law, an assault is an attempted battery or

“an act that puts another person-in reasonable apprchcnsxon of bodily harm. _See; e.g., United
 States v. Bayes, 210 F.3d 64, 68 (st Cir. 2000). Section 113, as we-explain below, sweeps more

- broadly than the common law definition of simple assault and sweeps within its arnbit acts that - _
-would at-common law constitute battcry “We analyze below each form of assault sectxon 113
_-proscnb&s ' ‘ : '

R l:‘irst, we bcgm wnth thc lwst serious fonn of assault sunplc assault, wh:ch sccnon- -
- “113(a)(5). proscribes.®’ - This form of assault includes atiempted battery. See, e.g., United Siates.
' v; Dupree, 544 F.2d 1050 (9th Cir: 1976)* Couwrts have employed various formulations of whiat
. constitutes an attempted battery. By.the far most common formulation is that attemptcd battery.
Is “a wnllful aucmpt to inflict injury upon the person of another.” Uhited States'v. Fallen, 256

u lSU.SC § lprrov:dcs in foll; *

(a) Whaever, thhm thc spocml maritime nml territorial Junsdlctmn of the Umtcd Statcs -is guilty of an assault shall
be punished as. follows ’ .

(1) Assault wuh intent fo commit murdcr, by unpnsonmcnt for not more than twcnty years. - _
- (2) Assault with intent to commit any felony, except murder or a felony ‘under chapter 109A. bya fine
under this title or imprisonment for n6t more than ten years, or both.
_(3) Assault with a dangerous weapon, with intent to do bedily harm, and without just cause or excuse, by a
Sinc under this title or imprisonment for not more than ten years, or both.
(4) Assault by striking, beating, or wounding, by a fine under this title or unpnsonmcnt for Dot more than
" six months, or both.
'(5) Simplc assault, by a fine under this tide or xmpnsoumcnt for not more than six months, or bod, or if thc
" victim of the assault is an individual who has not attaincd the agc of 16 years, by ﬁnc undcr this mlc or
imprisonment for not more than 1 year, orboth. -
(6). Assault resulting i in serious bodily injury, by a finc under tlns title or nnpr;sonmcnt for not morq than
ten years, or-both.
(7) Assanlt resulting in substantial bodily injury to axn individual who has not attnmcd thc age of 1 6 ycam
by fine undcr tlus utlc or imprisonment for not more than.$ ycam or, both T

(b) As uscd in this subsccﬂon—- :
{1 thc term subsmntlal bodily injury”™ means bodily injury w}uch mvolvm——— - :
(A) 8 temporary but substantial disfigurement; oy - : # : -
(B) a temporary but substantial loa or xmpaumcnt of the function of any bodlly member, organ, or
‘mental faculty; and SR
(2) the term “serious bodily injury” bas the mcamng glvcn that term in séction 1365 of thxs tide, ’“

Sxmplt: assault carrics a pcnalty of not more than six months’ unpnsonmcnt, a ﬁnc or bpth. If, howcva'* thc
victim under age 16; the dcfcndant faces a penalty of up to one: ycar s unpnsonmcnt, a fine, or botl) See 18 USC.
5 1U3@ES). - !

¥ KAs the Seventh Circuit has c:qﬂamod, this Jatter (‘ypc of assault is drawn ﬁom tort law. See Umwd Stare.r v vBeII
505 F2d 539, 540-4F (Tth Cir. 1974). See also LaFave at 746 (same).
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a '-,F.3d 1082, 1088 (1 1th Cu'. 2001) cert. demed 534 US. 1170 (2002) See United States v
.+ McCulligan, 256 F3d 97, 102-03 (3d Cir. 2001) (same); Juvenile Male, 930 at 728 (same).: An
. assault at common law does not require actual physical contact. If the defendant does make such

contact, it does not preclude a charge of simple assault. ‘See Dupree, 544-F.2d at 1052 {AJn "
assault js;an aticmpted battery aid proof of a battery will support conviction of assaule"); . "
Bayes, 210 F.3d at 69 (“in a pmsccutxon for simple assault. ... , it is sufficient to show that the -
defendant- dclibmtcly touched another .in a: patently oﬁ'mve manner withiout Justxﬁcauon or -
S cxcusc”) - The attempted battery form of assault is, like all other forms of atterpt, a specific

intent crime. See Wayne R. LaFave and Austin W. Scott, Jr., Substantive Criminal Law § 7.16,. "~

at 312.(1986) (“LaFave & Soott™). Thus, the defendant must have Spccxﬁcally mtended fo.. .
. commit a battery—i.c., be must-have specifically intended to “to cause physical injury to the .
_victim.” Seeid: Somc courts construe that physical injury to extend to offensive touchings. An~
- offensive touching can be anything from attempting fo spit on someone to:trying to touch

someone’s buttocks. See Bayes, 210. F3d at 69; United States v. Frizzi, 491 F.2d 1231, 1232 (Ist-
Cir. 1974). See also United States v. Whitefeather, 275 F.3d 741, 743 (8th Cir. 2002) (urinating -~

on victim was an offensive touchmg) And 85 one of the leading commentators explains, “[ajn "

: attempt to commit any crime requires that the attemptmg party come pretty closeto comnnttmg

i." Wayné R. LaFave, Crimindl Law, § 7.16, at 745 (3d ed. 2000) (“LaFave’).. In the context of - )

interrogations, if, for example, an interrogator attempted to slap the detainee, such an-act would

. constitute simple assault. On the other hand, changing the detainee’s cnvxronmcnt such as by’

altcrmg the llghtmg or tcmpcratunc would not consututc simple assaylt.

Su:nplc assault also mcludw thc placcment of anothcr in reasonablc apprehcnmon of

immediate bodily harm. To convict a defendant of this type-of assault; the ‘prosecution must’

cstablish that; (1) the defendant intended to cause apprehension of immediate bodily ‘harm; @
the victim' actually. cxperlenccd such apprehension; and (3) the defendant engaged in some
conduct that reasonably arouses such apprehension. See, e.g., United States v. Skeet, 665 F. 2d
983, 986-87 (Sth Cir. 1982) (defendant’s actions must actually cause victim apprchension);
United States v. Sampson, No. 00-50689, 2002 WL 1478552, at *2 (9th Cit. July 10, 2002)
(where defendant’s firing of a gun failed to frighten police officer because he had not heard the

- gurr fire or seen the defendant fire the gunr thie defendant had not committed simple assault);

LaFave, § 7.16,at 747.7 In interrogating a detainee, if interrogators were to, for example, show

-a detainee a device for electrically shoclcmg him and to threaten to use it should he refuse to-
-~ divulge information, such an action would _constitute this type of assault. In so doing, the

. interrogator. would have intended to cause- apprehension of immediate bodily harm, it would have

" been reasonable for the detainee to experience such apprchcnsaon and more than hkc]y he would

o 'have cxpencnced such apprchcnswn-

Scco'nd, section 113(a)(4) »proscrib&s assault by “striking, beating, or woundihg.”_” This

- -crime requires only, general intent. . See, e.g:, United States v. Felix, 996 F.2d 203, 207 (8th Cir,

"% Some catirts have labeled this requirement-of reasonable apprehension as the requirement that the defendant had
the “present apparent ability” to inflict harm. -See Fallen, 256 F.3d at 1088 (defendant's “rcp‘catcd".assciﬁon.that he

had a gun and was willing to usc-it” sufficed to establishi that the defendant bad the “present apparent ability” to -

harm victim). Under cither fonmlation, the inquiry is still one that looks to ‘whether the c:rcumstznccs would havc

. caus:d a reasonable person to thirk that the defendant would harm her,

2* This form of assault carrics a penalty of up to six months’ impnsonmcnt, a fine, orboth. 18 U.S. C§ 113(aX4)
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-'1993) (gcncral intent cnme) - Gourtshave consuued this section to preclude cssamally wiht at

. ** - common law would have Geen simple batiery.. See, e.g., United States v. Chavez, 204 F.3d 1305, -
. 1317 (11th Cir. 2000); Unitéd States v. Puran, 127 F.3d°911, 915 (10thC1r. 1997). By contrast .

to the sunplc assault section 113(8)(5) pmscnbmc, this subsection requires that a defendant make.

-physical contact with the victim. See Estrada-Fernandez, 150 F.3d at 494; United States v..

Johnson, 637 F.2d 1224; 1242 1.26 (9th Cir. 1980). Notably, however, assatit by striking,

" beating, or wounding “requires no particular degree of severity in the injury” to the victim.

. Felix, 96 F.2d at 207. See Chavez, 204 F.3d at 1317 (same). Because this $cction requires -
- physical contact, mtcnvgahon mcthods that do not involve physzcal contact \mll not un afoul of .

_ this section. .

i Bcforc turmng to_the rcmammg types of assault that scctzon 113 proscribcs it bwrs '
o notmg that both sunplc assanlt and assault by striking, bcatmg or woundmg are punishable by a-

_maximum seritence of six months’ imprisonment, a fine, or both. See 18 U.S.C. § 113(a)(5); id.

§ 113(2)(4)*° -Because the maximum sentence for each of these crimesis Jess than a yesr, .

- --chargés brought agamst a member of the Armed Forces subject to thie UCMJ or those employed

- by or accompanying the ‘Armed Forces for either.of these crimes would not bring that member

within the scope of 18 US.C. § 3261(a). As aresult, amember of the Armed Forces engaging in
such:conduct at.a military. base, such as GTMO, would be within_the ‘special maritime and
territorial Junsdxctxon of the United States and could be prosecuted for this offense in an-Article

* ITI court, subject, of course, to any dcfcnscs or any protections sternming from the exercise of the -

. President’s. coristitutional authority. If, however, members of the Armed Forces were engaging
in-such conduct on a foreign state’s military base, they would not be covered by 3261(a) nor.

‘would they be within the special maritime and territorial jurisdiction.” The remaining types of

" assault prohibited under section 113(a) addressed below would, however, bring 8 member of the
) fArmcd Forces or someone employcd by or. accompanying the Armed Forces squarely within
section 3261(a) . _ ,

Section 113 proscrlbcs assault resultmg in ¢ ‘serious bodily injury™ and assault tesulting in.

" “substantial bodily injury to an individual who has not attained the age of 16 years” 18US.C.§

"113(a)(6); id. § 113(a)(7). These crimes are general intent crimes. See, e.g., Unifed States v.
Belgard, 894 F:2d 1092, 1095 n.1 (9th Cir. 1990); Felu 996 F.2d at 207. To establish assault
resulting in seriqus bodily injury, the prosecution must prove that the defendant “assaultfed] the
- victim and that the assault happen[ed] to result” in the necessary level of injury. United States v.

Davis, 237 F.3d 942, 944 (8th Cir. 2001). “Serious bodily injury” is defined as “bodily injury

which iavolves . . . a substantial risk ‘of death; . . . extreme physical pain; . . . protracted and

" obvious dnsﬁguxcmcnt or- .., protracted loss or lmpalrmcnt of the function of a bodily member,
: organ, or mental faculty " 18 US.C.'§ 1365(g)(3) (20Q0); see-id. § 113(b)2) (“[TThe term
“serious bodily injury’ has the meaning given that term in section 1365 -of this title, .3 By
contrast, sccuon 1 13(b)(1) defines “substanual bodily injury” as “bodily i mjury which mvolvcs

- PR, howcvc: an individual were charged with the simple assault of a person “who- has not altamed the age of 16

years,” that individual would face a2 maximurn scatence of up to onc year in prison. This charge still would riot

_bring a mcmbcr of the: Armed Forces or those accompanying or cmployed by the Armed Forces within section
: ;50261(a7 s coverage because the conduct must constitute an offense punishable by more than a year in prison.

- 18 US.C. § 1365(gX4) further defines “bodily mjury” to mean: (1) “a cut, abrasion, bruise, bum, or

disfigurement”; (2) “physical pain™; (3) “illness™; ; (4) “impairmcent of the function of a bodily member, organ, or-

mental facnlty (5) “or any other injury to the body no matter how temporary.™
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" la tcmporary or subsmntxal dxsﬁguxemcnt; or...a tcmporary but substantlal loss or 1mpa1rment -

- of the function of any bodily mcmhcr. orgzm, or mental faculty" . 3 ll3(b)(l) Thus, an

- assault resulting in serious bodily injury requires a mdre severe mjury, that in soine instances
- . may have a’ more lasting impact on the victim than that which mxght be consxdered “substanual

" Bodily m_)ury

~ - No court: has dcﬁmtwcly addressed the minimum thresholds of ijjury neccssary toriseto .
the lcvel of “substantial bodily m)uxy" or “serious bodily injury,” mpecﬁvely Nonetheless, -
- reported opinions regarding these crimes offer some idea as to the sevcnty and type of 1 injuries
- that would be sufficicat to establish violations of thest subsections. With respect to substantial

'~ bodily.injury, for example, a defendant was convicted of assault resulting in substantial bodily-

injury for mj\mcs to the victim that included: fracturing the victim’s skull, burmng his face; and

biting hiin, which left a human bite mark on thc victim’s leg. See Umted States v. Brown, 287 .

s F3d 684, 687 (8th Cir. 2002). -And in Ji re Murphy, No. 98-M-168, 1998 WL-1179109 . -
- (W.D N.Y. June 30,1998), the magistrate concluded that “a loss of comsciousness and a tW0°day T
. stay in the sick room could. qualify as allegations of substantiai bodily injury.”- Id. at *6, With

T respect’to setious bodily fnjury, evidence wtabhshmg that the victim's checkbone and eye socket .
. Were fractured, and a large laceration created, requiring. the victim to, undergo- reconstructive .

 surgery and leaving her’ suffamg from a permanent disfigurément, established that she had
.~ suffered serious bodily injury. -See United States v. Waloke, 962 F.2d 824, 827 (8th Cir. 1992). -
-~ With respect to “serious_bodily injury,” in United States v. Dennison, 937 F.2d 559 (10th Cir.
-1991), the Tenth CerUlt concluded that the infliction of seven lacerations over the victim’s neck
‘and chest that reqmrcd extensive suturing and had produced- scarring “involveling] a ‘sybstantial
disk of - . . protracted and obvious disfigurcment.’” Id. at 562. And in United States v: Brown,

276 F.3d 930 (7th: Cir), cert. denied, 123 S. Ct. 126 (2002), the Seveath Circtiit concluded that ~

the tearing of a muscle in the victim’s calf and leg that required hospitalization and crutches did
not constitute protracted loss or impairmient of the. function of the leg nor-did it cause.
dxsﬁgurcment within the meaning of section 1365(g). See id. at 931-32. Nonetheless, the court -
,concludcd that because the victim had suffered from_ extreme pain for cight days due to the

' injuries sustamcd to ius leg, he had suffered serious bodily i mjury See id.

It, bcars cmphasmng that for the purposcs of sections 113(a)(6) ‘and - 113(a)(7) the
concepts of serious bodily injury and substantial bodily injury include injury to ao individual’s
‘mental faculties. See, e.g.,, United States v. Lowe, 145 F.3d'45, 53 (1st Cir. 1998); 18 US.C..§ . -
. 130X I®B); id. §-1365(g)(3).. "'We have not, however, found any reported cases in which a
~mental harm absent physical contact tonstitated assault. For example, in Lowe, the only rcportcd -
‘case in which mental harm fulfilled the serious bodily injury requirement for the purposes of
-assanlt .under this -section, the defendant kidnapped and raped the victim and this phys;cal :
brutality caused her mental harm. See id. at 48.- Wt note that with the exception of the
- undefined reference to “‘mental facilties,” all of the injuries described in the $tatutc connote
. some (and miore likely extensive) physical contact with the victim. In defining substantial bodily - -
injury, for cxamplc the statute speaks in terms of disfigurement, or loss of the function of some -
bodlly member or organ. In the case of serious bodily injury, the statute reaches more serious
_ III_]UHCS to include those injuries that bear-a substantial risk of death, result.in-extreme physical
pam as well as protractcd disfigurement or the impairment of a bodily member or organ. “The
A xmpaxrm;nt of one’s “mental faculty” might be construed in light of the obvious physical
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- -contact reqhircd “for all*othcf inj\ﬁics- listed in the s’tatu'tc..-A MoféOVcr, ;_l_wsgtrimcs muét be
construed consistently with the common law. definitions of assault and battery. Simple assault,.

-as we explained above, is a specific intent crime and requires no physical contact. ‘By'contrast, -
battery is a general intent crime and requires physical contact. Courts have construed assault -
~ resulting in sérious bodily harm to require only general intent, repdering it akin to battery in that -

- regard and thereby suggesting that it 100 requires actual physical contact. Indeed, the only other -

. -general inteat crime under section 113.is assault by striking, beating, or wounding. Courts have
- construed that form of assault to be the equivalent of simple battery, requiring actual physical

contact as an clement, Thus, given the requisite intent and remainder of the other injurics.that

. - constitute serious bodily injury or substantial bodily injury, we believe the better view of these

- forms of assault is that they require actial physical contact. - Indeed, no court has found mental .
. harm in the absence of physical contact sufficient to satisfy the requisite injury. Nonetheless, we

cannot conclude with cértainty that no court would make sych-a finding.

" .- 1n the context of interrogations, we believe that ini_cripgatidn methods that do not involve -

‘pliysical contact will not support a charge of assauit resulting in substantial injury or assault

C resulting in serious bodily injury or substantial bodily injury. Moreover, even minimal physical -

) _ contact, such as poking, slapping, or shoving the detainee, is unlikely-to ‘produce the injury
* mecessary to establish either one of these types of assauit. - .

Section 113(a)(3) prohibits “assault with a dangerous weapon, with intent to do bodily
" “harm, and without just cause or excuise.” To establish this type of assault, the prosecution must
- prove that the defendant “(1) assaulted the victim (2) with a dangerous weapon (3) with:the
intent to do bodily harm.” Estrada-Fernandez, 150 F.3d. at 494. - See also Ukited States v.
Gibson, 896 F.2d 206, 209 (6th Cir. 1990) (to establish assault with a dangerous weapon, the

prosccution must establish that the defendant acted with the specific intent to commit bodily = .

“harm). It does not, however, requiré the defendant to make physical contact with the victim. -See

 Estrada-Fernandez, 150 F.3d at 494; United States v. Duran, 127 F.3d 911 (10th Cir. 1997). It
- is also therefore not necessary for. the victim to have suffered actual bodily injury. See Unifted -
. States v. Phelps, 168 F.3d 1048, 1056 (8th Cir. 1999) (“The government is required to present .

sufficient evidence only -that the appellant assaulted the victim with an- object capable. of
_ inflicting bodily injury, and not that the victim actually suffered -bodily. injury as a result of the
assault.") (emphasis added).” o . - T

- . Altiough the statutory text provides that this type of assault must be committed “without

_ just cause or excuse,” courts have held that . the prosecution is not required to establish the
- absence of just cailse.or excuse. In'l_stcad;vthcsc are‘affinnative defenses for which the defendant
bears the burden. See United States v. Guilbert, 692 F:2d 1340, 1343 (11th Cir. 1982); United

. States v. Phillippi, 655.F.2d-792, 793 (7t Cir. 1981); Hockenberry v. United States, 422 F.2d -

171, 173 (Sth Cir. 1970); Uniied States v. Peters, 476 . Supp. 259, 262 (E.D. Wis. 1979). See

also United States v: Jackson, No. 99-4388, 2000 WL 194284, at *2 (4th Cir. Feb. 18, 2000)

- (unpublishied opinion) (following Guilberr).”

"3 Although it could be argued that this subsoétion's express mention of “just cause or cxct;sc"' indicate ﬁxat such
defenses arc not available with respect to the other types of assaalt under scction 113, we belicve that the better view

N is that these affirmative defénses Temain available. As we explain infra Part IV, absent a clear statement climisating -
- . such defenses, they rermin available. ‘ ‘ .
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¢ “. - Anitem need not fall thhm the classxc examples of dangetous wcapons-—c g2 kmfc or
"+~ “.a gun—1to constitute a “dangerous. weapon™ for the PUIpOSES. of section - 113(2)(3). Instead, the -
- touchstone for whether an ochct is'a “dangcrous weapon” is whether it has been used in a -
' manner likcly 1o ‘canse. serious ‘injury. See Guilbers, 692 F.2d at 1343; United States v.
LeCompte, 108 E.3d 948 (8th Cir. 1997); United Siates v. Bey, 667.F.2d 7, 11 (5th Cir. 1982).
“(*{ What constitutes a dangerous weapon depends not on the nature of the object itself but on its
" capacity, given the manner-of its use to endanger life or inflict ‘great bodily harm.”) (internal -
- quotation marks and. citation omitted). See also United States v. Riggins, 40 F3d 1055,-1057 .
(9th "Cir. 1994) (quotmg Guilbert with approva]) -For examplc, courts have found. that a
o tclcphonc receiver and "a broom handle can be, under certsin circumstances, “dangq'ous
- “weapons.” See'LeCompte, 108 F.3d at.952 (tclcphonc receiver); ‘Estrada-Fernandez, 150 F.3d
. -491 (broom or mop handle). For that matter, a speeding car_could constitute a dangcvous
. 'weapon, See United States v. Gibson; 896 F.2d 206, 209 n.1 (6th Cir. 1990). ‘At a minimum,

- howevez, it requires that a ‘defendant employ- some object as a.dangerous weapon. Ultlmatcly, _
wlicther or not an item constitutes a dangerous weapon is a question of fact for a jury. See
‘Riggins, 40 F.3d at 1057; Phelps, 168 F.3d at 1055; As the Fourth Circuit has explained, “{tlhe’
test of whether a parficular object was used as a dangerous weapon is not so mechanical that it'-

" can "be readily reduced to a question of Jaw. Rather, it must be left to the jury to-determine =
ththcr under the circumstances of cach case, the defendant used some instrumentality, for] -
ob_]ect, .« to cause dcath or secious mjury " United State.f v. Stwgw 48 F 34 784, 788 (4th Cir. -

_ 1995) ,

‘Herc so long as the interrogation method does not involve a dangcmus weapon, this type -
-of :assault has not been committed.” Physical contact would be insufficient to demonstrate this
type- of assault. Methods of interrogation that involve alterations to the detainecs cefl
environment would not be problematic under this section, not only because no dangerous
weapon would have been used, but also because such alteratmns are unlxkely to xnvolvc the
" necessary intent to mﬂxct bodily injury. :

- Fmally, section 113 prohibits assaulf Wlth intent to commit-murder and assault w1th the -
- -intent to commit any other felony except murder or sexual abuse cnmm 18 US.C. § - .
. 113(a)(1)~(2). Both of these crimes-are specific intent crimes—the former requiring that the ‘
. individual specifically intend to commit- murder and the latter requiring the intent to commit a -
_- felony, such as maiming-or torture. See, e.g.; United States v. Perez, 43 F.3d 1131, 1137—38 (7th
. Cir. 1994). ~See also 18-US.C. § 114 (prohibiting maiming within the special maritime
jurisdiction); id. § 2340A (prohibiting torture outside the United States). Although neither of
~ these crimes requires actual physical contact with the victim, demonstrating the requisite intent
" may be more difficult to establish absent such contact. Here, as long as the interogators do ot :
~ intend to murder the detamcc they will not have run afoul of scctxon 113(a)(1) Morcovcr asto " -

. n Wc notc that one court has construed dangcrous weapon® to mc]udc the usc of one's body parts. In S:urgz.s the
Fourth Circuit concluded that the defendant’s teeth .and mouth constituted a dangcrous weapon where an HIV
positive inmate bit the officer in an cffort to infect the ofﬁccr ‘with HIV and-the bites mﬂxctcd wounds that bled
3pmfuscly 48 F3dat788.
Assault with intcat to commit murder camries a maximum pcnalty of 20 years’ imprisonment. See 18 US.C. §
113{a)(1). Assault with the intcat to commit any othcr fclony may be punished by up to 10 years’ unpnsomncnt, a
fine, or both. See id. § 113(a)(2).

UNCLASSIFIED —SBERBEMNORORN—




N
. e

- _ secuon 113(a)(2) the mtent to torture. appears to be the most relevant. As we will: cxplam mfra
ot : Part ILC2, to- satlsfy this intent clement, the interrogator ‘would have to intend to cause other
’ severe physical pain-or suffering or to cause ptolonged mental ‘harm. Absent such intent, thc
" interrogator would not have comimnitted assault with intent to torture. “We caution, however, that -
specific intent, as will be discussed in more detail in Part I1.C.2., can be inferred from the factual
.- cu'cumstanc& See alsa Umted States v. Hinton, 31 F. 3d 817 822 (9th Cir. 1994)

-

-'li..‘ V Maiming

o Anothcr cnmmal statute apphcahlc in thc speclal manumc and territorial Jurxsdlcnon is
.18 U.S.C. § 114. Section 114 makes it a crime for an individual (1) “with the intent to torture (as
_deéfined in section 2340), maim, or disfigure™ to (2) “cut(], bite{], or slit[] the nosc, ear, or lip, or
cut(] out or disablé[] the tongue, or put[] out or destroy(] an eye, or cut{] off-or disable[] a limb -
of any member of anéther person” 18.U.S.C. § 114, -It further prohxblts mdlwdunls from
. “throw(ing] .or pour[mg] upon anothcr person- any scaldxng watcr corrosive acxd, or causttc o
substancc"thh hkc intent. 4> _ _ LT

. 'I'hc oﬁ'cnsc rcqmrcs ‘the spccxﬁc mtcnt to tomn'c mann or dlsﬁgure See United States .
 Chee, No. 98-2038,:1999 WL 261017 at *3 {10th Cir. May 3, 1999) (maiming is a specific intent .
‘crime) (unpublished opinion); see also United States v. Salamanca, 990 F.2d 629, 635 @.C. Cir.’
1993) (whcrc defendant inflicted “enough forceful blows to “split open [thc victim’s] skull,
- shatter his eye- sockct, mock out thres of his teeth, and break his jaw” requisite specific intent
: . “had been established:). -Moreover, the defendant’s method of maiming must be one. of the types
b ‘the. statute specifies—i.c., cutting, biting, slitting, cutting out, disabling, or putting out—and the
’ injury must be to a body part the statute specifies—i.e., the nose, ear, lip, tongue, eye, or limb. -
See United States v. Stone, 472 F.2d 909,915 (5th Cir. 1973). Similarly, the second set of acts
-applies to a very narrow band of conduct. It applies only to the throwing or pourmg of some sort -
of scaldmg, corrosive, or caustic substance. See id. '

.. > Although section 113 appears to encompass a wide range of conduct, parucularly simple assault and assault by
striking, beating ‘or: wounding, we note that there are no reported cases in which'section 113 charges have been
bmught against a federal officer—FBI, DEA, “comectional officer or any- other federal officer. “Certaiily, in the
course. of completing their dutics, federal officers will invariably at'some point touch or atterpt to touch individuals
in a way that they would view as offensive, such as during the course-of an arrest or-in rcstnmmgm unruly inmste.

. Nonetheless, chargcs are not brought against officers for such oonduct. For seasons cxplamcd in Part ILA., such
= - actions by officers arc not acts that we vicw as criminal.
, 3 Socuon 114 provxdcs in fulls

Whocvcr thhm the special mantime and territorial jurisdiction of the United States, and with
intent to forture (a€ defined in section 2340), maim, or-disfigure, cuts, bites, of slits the nose, eat,
or lip, or .cuts out or disables the tonguc, or puts out or dcstroys an eyc, or outs off or disables a

) lxmb or any member of another person; or

' Whocver within the special maritime and territorial Junsdxcuon -of the United States, and with like

intent, throws or pours upon another person, any scaldmg water, corrosive acid, or caustic
substance—

Shall be fined under this utlc or imprisoncd not more than: rwcnty years, or both.
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Herc. s0 long as the mtcmogatlon mcthods under contanplatlon do not mvolvc thc acts
- wumcmted in section 114, the conduct of those mtcrrogatwns will not fall within the purview of

- - ~this- statute. Because the statute rcquu'm specific intent, i.c., thc intent to maim, dxsﬁgure or
) torturc thc abscncc of such intent is a complctc dcfcnsc to a chargc of maiming. .

g Interstate Stalking

- . Secnon 2261A of Title 18 prohib;ts [w]hocvcr e mvcls i mtcrstaic -or forelgn-- L
. comimerce or within the special maritime and territorial jurisdiction of the United States .. . with *

the intent to kill, injure, harass, or intimidate anothcr pcxson, and in the course of, or as.a result o

of, such travcl places that person in reasonable fear of the death- of, or serious badily injury fo -

e “that pcxson. Thus, there are three clements to a violation: of section 2261A: (1) the defendant

" traveled in . interstate or foreign commeerce or within the special maritime and -territorial- -
Junsdxctlon, @ ‘he did so with the intent to injure, harass, intimidate another pcrson, (3) the -

i T T R ATAMNS

‘person he iintended to harass. or injure was reasonably placed in fear of death or serious bodily - - - L

.- . injury:as a result of that travel. See United States v. AI-Zubazdy 283 F.3d 804, 808 (6th Clr), o
. cert. denied 1225, Ct 2638.2002). .

. To éstablish-the first clement, the prosecutlon need only show thiat the dcfcndant cngaged' R
in mtcrstatc travel. Section 2261A also applies. to “travel(] . . . within the special maritime and -
tewritorial jurisdiction of the United States.” - 18 U.S.C. § 226 lA(l) (emphasis added). See also”

~ National Defense Authorization -Act-for Fiscal Year 1997, H. Conf. Rep; No. 104-724, at 793

(1996) (the statite was intended to apply. to “any incident of stalking involving - interstate

% _Stction 2261A provides in fall:

"Whoever—
- (1) travels in interstate or forcxgn commicrce or within the special maritime and tcmtonal
junsdlctwn of'the Unitcd States, or enters or Ieaves Indian country, with the intent to kill,
" injure, barass, or. intimidate another person, and in the course of; or as a result of, such
travel places that person in reasonable fear of the death of, or serious badily i mjury to, that
_ person, 2 member of the immediate family (as defined in section 1 15) of that person, or
i .thc spousc.or intimate partner of that t person; or ‘

- (2) thh the intent—

o (A) to kil or. ugurc a person-in @othcr State or tribal jurisdiction or within the
. special maritime and territorialy )unsdxcuon of the United States; or
(B) toplace a person in another State or tribal jurisdiction, or within the- spcctal
maritime and tetritorial jurisdiction of the United Statcs, in reasonable fw of
thc death of, or scrious bodily injury to—

R0} that person; .
(i) a member of the immediate family (as defined i in section T 15) of
. that person; or
- (iti) a spouse or intimate partner of that pérson,
uscs the mail or any facility of interstate or forcign comerce to cngage in a
course of conduct that places that person in reasonable fear of the death of, or
scrxous bodxly injury to,any of the pcmons described in clauses (1) through (iii),

shall be pumshcd as prmndcd in section 2261 ®).
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movcmcnt or whxch oceurs on fedcral propc!ty") Thus, travel simply wzt}un thc special’

maritime and territorial jurisdiction satisfics. this element, As a result, proof that an individual
traveled thhm a xmhtary bascin a forcxgn state would be sufficient to &stabhsh this cleent. -~

' 'I‘o establish the reqmsltc mtcnt. thc prosecution must deinonstrate that the dcfmdant
" undertook the travel with the specific intent to harass, or intimidate another. See Al-Zubaidy, 283
| F.3d at 809 (the defendant “must have intended to harass or‘injure [the victim] at the time he:
. crossed the state line™). Thus, for example, a member of the Armed Forces who. traveled to a
“base solely pursuant to his orders to be stationed there, and subsequently came to be involved in
~<the interrogation of operatives, would Jack the requisite intent. He would have traveled for the
“purpose. of complying with his orders but not for the purpose-of harassment, - Nevertheless,
Jbecause travel within the special maritime and territorial Jjurisdiction is also covered, the intent to-
. _travel within that base for the purposc of mtxm:datmg or harassing auother person would satisfy
- the mtcnt clement. - _ .

In dctcrmxnmg whethcr the third clement has been demonstratcd, a court wﬂl look to thc‘

. ) dcféndant's entire course of conduct, See id. This third element is not fulfilled by the mere act - -
" . of travel itsclf. See United.States v. Crawford, No. 00-CR=59-B-S, 2001 WL 185140, at *2 (D, -

- Me. Jan. 26, 2001) (“A plain reading of the statute makes clear that the statufe requires the actor

to place the victim in reasonable fear, rather than, as Defendant would have it, that his travel -

placc the victim in reasonable fear. ’) Addxtxonally, ‘serions bodily injury has-the same meaning
as it does for assault resulting in serious bodily i mjury See 18 U.S.C. § 2266(6). (for the purposes -

of section 2261A "(t]hc term ‘serious bodily i mjury has the meaning stated in {18 US.C.-§] B

2119(2)') id § 2119(2) (“serious bodily injury” is defined. in 18 US.C. § 1365); id. § 113
(section 1365 defines “serious bodily injury” for the. purposes of “assault resulting in serious
bodily- lnjury”) Thus, an individual must have a reasonable fear of death or a reasonable fear of
. “bodily injury which involves . .. a substantial risk of death; . . . extreme physical pain .

protracted and obvious dlsﬁgurcmcnt or. protxactcd loss or 1mpaumcnt of thc function of a
bodily member, organ, or mental faculty.” i § 1365(g)- 3

" C.  Criminal Prohibitions Apphcable to Conduct Occurrmg Outside the J urisdiction of
the United-States : :

- There are two cnmmal proh]bmons that apply t6 the conduct of U S. pcrsons outStdc the
" United States: -the War'Crimes Act, 18 U.S.C. § 2441, and the prohibition against torturc, 18 -
- US.C. §§ 2340-2340A "We conclude that the War Crimes Act does not apply to the
: _mten'ogatlon of al Qaeda and Taliban dctamc& because, as illegal bcllxgcrcnts they do -not
qualify -for the legal protccnons under the Geneva or Hague Conventions that section 2441
. enforces. In regard to section 2340, we conclude that the statute, by its terms, does not apply to
-mtcrrogatlons conducted within the territorial United States or on permanent military basés
- outside the temitory of the United States. Nonetheless, we identify the relevant substantive

-~ The usé of such interrogation techniques as alterations in the lighting, ¢.g., around the clock lighting of the cell, or .-
changes in .the detaince’s diet, c.g., using something akin to the-Nutraloaf usecd in prisons, could not be said to
- reasonably causc a detaineeto fear for his life or to féar that he will suffer serious bodily injury. It is. ‘important,
however, to bear in mind that the entire course of the mtcxrogauons must be cxamined to determine whether the
" person has been reasonably placcd in fear of death or serious bodily i mjm’)’ :
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L standards rcgardmg the pmhibmon on torturc should mtetmgatlons oocur outsxde that
: juusdlcuonal lumL . ) .

.

‘l'. e War Cﬁmw‘l

Sectxon 2441 of Txtle 18 cnmmahm the comumission of war crimes by U.S. natwnals and

mcmbcxs of thc U.S. Armed’ Forces.® It. cmnmahzcs such conduct-whethier it occurs inside or

ontside . the United States, including - conduct within the "special maritime -and. termritorial

- jurisdiction.  See id. §-2441(a). -Subscction (c).of - section 2441 defines “war crimes™ as (1) grave
. breaches of any of the Geneva’ Conventions; (2) conduct prohibiited by certain provisions of the

Hague Conventien IV, Hague Convention IV Respecting the Laws- and Customs of ‘War on-

- Land, Oct.18, 1907, 36 Stat. 2277:* or (3) conduct that constifutes a violation. of common
.. -Article 3 ‘of the Geneva Conventions. - We have previously concluded that this statiute does not

apply to condm:t toward the members of al Qaeda and the Taliban; See’ Treaties and. Laws
Memorandum at 8-9. We reached this conclusion becausc we found al Qaeda to be a non-

‘govcmmcntal terrorist orgamzauon whosé members are not legally cnhtled to thc protccttons of

n Scchon 2441 pmwdcs in fuu

{=) Offense. -Whocvcr whether inside or outside the United States, cormmits a war ctunc, in any

- of the circumistances described in subsection (b), shall be fined under this title or itnprisoned for
life or-any texm of years, or both. and if dcath results to’ thc victim, shall also be subject to the
pcnalty of death.

) ('b) Clrcurnstanccs —The cxrcums&mccs referréd to in subsection. (a) arc that the person -
committing such war crime or the victim of such war crime is a member of the Armed Forces of
the United States or a national of the United States (as.defined in section 10t of thc [mmigration

and Nanonahty Act),

_' (c) Definition.~—As uscd in this scction the term *war crime’ means any conduct——

(1) defincd 25 a grave breach in any of the.intemational conventions signed at Geneva 12 August :

1949, or any protocol to such convention to which the United States is a party; .-
- {2) prohibited by Article 23, 25, 27, or 28 of the Annex to the Hague Couvcnnon v, Rcspccung

thc Laws and Customs of War on Land, signed 18 October 1907; ]
(3) which constitutes a violation of common Article 3 of the international conventions signed at

"Geneva, 12 August 1949, or any protocol 6 such convention to which the United Statcs is-a party
. and which deals with non- intematienal armed conflict; or -

" (4) of a person who, in relation to an armed conflict and contrary to the provisions of the Protoco}
on Prohibitioas or Restrictions on the Use of Mincs, Booby-Traps and Other Devices as amended
at Geneva on 3 May 1996 (Protocol II as amended on 3 May 1996), when the Umtcd States is 2

_party to such Protoco! willfully kills or causes serious mjury to civilians.

»" With respect to thic Haguc Convention 1V, section 2441(c)(2) cnxmmhzcs conduct barred by articles 23, 25 27
28.0f the Annex (0 the Hague Conveéntion [V Under the Hague Convention, the conduct in these articles, like all of

- . the regulations the Anncx contains, is pmhx'bl(cd salely as between parties to the Convention. Haguc Convention

IV, art. 2 (“The provisions contained in the Regulations referred to in Article 1, .as well as in the present Convention,
do not apply cxcept between Contracting Powers, and then only if all the belligerents are parties to the
.Coﬁvcnhon."), Sincc Afghanistan is not-a party to the Haguc Convention IV, no argument could be made that the
Convention covers the Taliban. As a non-state, al Qacda is likewise not a ‘party to the Hague Convention IV,

" Morcover, Haguc Convention IV requires that belligerents mect the same-requirements that they must meet in order

to receive the protections of GPW, which al Qaeda and the Taliban do not mect, Thus, conduct toward cncmy

- "combatants int the current war would not fall within the conduct proscribed by these articles.
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_ GPW Since its mcmbers cannot be oons:dcmd 1o bc POWs undcr the Convcntwn, conduct
toward members of al' Qaeda could not oonstltutc a grave breach ‘of the Geneva Conventions.
" "See 18 U.S.C. § 2441(c)(1). We further found that common Article 3 of the Geneva Conventions -
covers either traditional wars between state parties to the convention or nou-international civil
. wars, ‘but not_an intemational conflict with & non-govermmental terrorist organization. Asa.
rwult, conduct toward members of al Qaeda could not constitute a violation: of commion Article-

3, see ZYeaties and Law Memarandwn at9, and thus could not vxolatc Section 2441 (c)(3) )

B Wc also concludcd that the Pncsxdeut had reasonablc gmunds to ﬁnd {hat the Taliban ‘had
 failed to meet.the reqtm’cmcnts for POW status under GPW. . See Memorandum for Alberto R.-
- Gonzales, Counsel to the President, from Jay S. Bybee, Assistant Attorney General, Re: Status

" of Taliban Foices Under Article 4 of the Third Geneva Corivention of 1949 at 3 (Feb. 7, 2002).
On February 7, 2002, the President determined that- these: treaties did not protect cither the =
Taliban or al Qaeda. See Statement by White House Press Secretary Ar Flexscher available at
. http.//www us—rmssxon ch/pressQOOZlOSOZﬂcrschcrdctamecs.htm (Fcb 7 2002) )

, Thus, section 2441 is mapphcablc to conduct toward members-of the Tahban or a} Qacda. ’
We furthcr noté that the Treaties and Law Memorandum is the Justice Dcpatlmcnt’s binding
interpretation of the War Crimes Act, and it will preclude any prosccutxou under it for conduct
“toward members of the-Taliban and al Qaeda. See Letter for William H. Taft, IV, Legal Adviser, -
Department of State; from.Jobn C. Yoo, Deputy. Assistant Attorney’ General, and Robat RS
Dclahunty‘ Special Counsel, ‘Office of chal Counsel (Jan. 14, 2002) ‘

2. 18US.C-§§ 2340-2340A

Scctlon 2340A of Title 18 makes it a criminal offense for any person “outside the United.

States {to] commxtﬂ or attcmpt[] to-cormit torture.”™ The statute defines “the United States” as
. “*“all areas under the Jurxsdxctmn of the United Statcs including any of the places described in” 18
-US.C. § 5, “ and 18 US.CA. § 7. 9 1BU s .C. §:2340(3). Thcrcforc, to thic extent that

- 40 Sec also Fact Sheet: Status of Dctmnccs at Guantanamo available at
bttp://www.whitchouse.gov/news/reléases/2002/02/20020207-13. html. ‘ B

-4 If convicted of forture, a dcfcndant faces a fine or up to twenty years' mpnsonmcnt or both. Tf, however, the act

. résulted in the victim's death, o defendant may be sentenced 1o life. imprisonmerit or to death. See I8 US.CA. § _.

2340A(a) Whether death resilts from the act also affects thc applicable statute of limitations. Where death does

" not result, the statutd of limitations is eight years; if death results, there is no statute of limitations. See 18 U.S.CA.

§ 3286(b) (West Supp- 2002); id. § 2332b(g)(5)B) (West Supp. 2002). Section 2340A as ongmally enacted did not -

. provide for the death penalty asa punishment. See Omnibus Crime Bill, Pub. L. No.103-322, Tltle V1, Section * -

60020, 108 Stat. 1979 (1994) (amcading scction 2340A .to provide for the death penalty); H. R. Conf Rep. No 103- -
71t at 388 (1994) (noting tbat thc act addcd thc darh pcnalty as-a penalty for torture). :

Most receatly, the USA PATRIOT Act, Pub. L. No. 107-56 115 Stat: 272 (2001) amended section 23404 . -

to expressly codify the offenst of. conspiracy to commit torturc. Congress cacted this amendment as part-of a
_ broader effort-to ensure that individuals engaged in the planning of temorist activities could be prosecuted
irrespective of where the activities took place, See H. R. Rep. No. 107-236, at 70/(2001) (discussing the addmon of
“conspiricy” as a scparate offense for a-varicty of “Federal terrorism offense[s]"). . :
M 1susc gs (2000) provides: “The term “United States®; as uscd in this title in a tcrntonal sense, includes alt
places and waters, coritinental or insular, subject to the Junsdxcuon of the United States, except the Canal Zone.” As
\Snvc understand it, the pcrsons’diséusscd in this memorandum are not within United States as it is defined in section
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- mtarogatxons take placc w:thm thc Spaclal manﬁmc and temtonal junsdlctlon, such asata U.S E
'+ . military base in a foreign state, the interrogations .are not subject to sections 2340-2340A. 1If, .

- however, the inferogations take place’ ‘outside the special maritime and territorial jurisdiction and. .
" are. otherwise outside the United States, the torture statute applics. Thus, -for example;
interrogations conducted at GTMO would not be subject to this. proln’bmon, but mtcmogauons ;
' conductcd ata non-U S. basc in Afghamstan would bc subject to séction 234044 -

o Moroovcr, we notc that because -the statutc crunmahzcs conduct only when. it is
_committed outside the United States—which under-section 2340(3) means it must be committed .
“outside the speclal maritime jurisdiction—the proviso contained in 18 U.S.C.A. §7(9) cxcludmg
. thos¢ persons covered by 18 U.S.C. § 3261(a) does not apply. As discussed above, this proviso. .
. m(cludmg members of the Ammed Forces;,. those empleyed by the Amned Forces or the -
- Department of Defense, and those persons accompanying members of the Armed Forces-or their
_ cmployees applies only when their conduct is a felony if committed within the special mantmlc
. and territorial jurisdiction of the United States.. See id. Here, the conduct under section 23404 is.
a felony only when committed outside the special maritime and tezritorial jurisdiction. Thus, so

- “ong as- ‘members of the Armed Forces and -those accompanying or employed by the Armed .

* Forces arc in an-area that 18 U.S C.§7 defines as part of the special maritime and- temritorial
]uﬂSdlCllon they too are wnhm thc special maritime and teritorial Junsdxcnon for thc purposcs‘

2 18US.C.§7, as discussed .mpra Part H.B dcﬁncs thc spccnal manumc and tcmtonal junsdxctmn of (thnitcd
- States.
" *. The statute further includes thosc places d&scubcd in 49 USC. § 46501(2) (2000)‘ which sets forlh the special -
. aircraft jurisdiction.” Under section 46501(2), the special aircraft Jmsdwbon includes “any of thc followmg aircraft

in ﬂzght

~ {A) a civil aircraft of the United States, .
(B) an aircrafl of the armed forces of the United States.
(C) andther areaft in the United States. )
: (D) another aircraft outside the United States—
"(f) that has its next schcdulcd destination or last place of departure in the United Stntcs if.
" the aircraft next lands in the United States;
 (ii) on which an individual commits an offense (as defined in the Convention for'the
- - Suppression of Unlawful Scizure of Aircraft) if the aircraft lands in the United Statcs
with the individual still o the aircraft; or . - '
(i) apainst which an individual tommits an bffensc (as defined in subsccnon (d).or(c)of
_article I, section I of the Convention for the Suppression of Unlawful Acts againstthe -
Safcty of Civil Awauon) if the aircraft lands in the Umted States vmh the mdmdual still
. on the aircraft. . '
() any other aircraft leased thbout crewtoa lwsoc whose pnnclpal placc of busmcss isin thc
United States or, if the lessee does not havea prmcxpal place of business, whosc permanent
residence is-ini the Umtcd States.

(Emphas:s addcd)

S Wo also note that there are several statutes that would permit the prosccution of individuals Who, while not
_conducting the interrogations thcmselvcs, were pthcrwxs«: jnvolved in the interrogations.  Section 2340A(c)
.expressly criminalizes conspiracy to cormit forture. '18.U.S.C. §.2339A makcs it an offense to “provide(] matcrial
SUpPPOTt O resources -or conceal[] or disguise[]-the nature, location, source, or owrxcrslup of material support or
resources, knowing.or intending that they are to be used in preparation for, or carrying out, a violation of scétion . ..
2340A." Jd. § 2339A(a). As a general maiter, the federal criminal code also provides for accessory habihty See 18
US:C§2 (acccssory puaishable as principal); 18 US.C. § 3 (aCCcssory afler thc fact).
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:"of thc conduct socﬁon 2340A cnmmahzw Accordmgly, thcy are. cons:dcted to be thhm the

. " state, ' If, however, such persons are involved in mtcmogatlons outside the special maritime and .
- territorial jurisdiction and outside the United States, they are subject to the prohibition against =
. torture. as well as thosc criminal statutes apphcablc to the spocxal maritime and tcmtonal-'_ o

. United States for purposes of that statute. The criminal pmhibmon against torture therefore -

would nét apply to their conduct of mtermgauons af U.S. military bases Jocated in a foreign

Junsdlctxon - -
) Socuou 2340 dcﬁnw the act of torturc*as an:

act comrmtted by a pcrson actmg under the color of law specxﬁcally intended to

. inflict-severe physical or mental pam or. suffering (other than pain or suffcnng o
" incidental to lawfu] sanctlons) upon another pcrson within lns custody orphysxcal
-oontrol : . )

18 U.S. C.A. § 2340(1), sée ld. § 2340A_ 'I'hus to cstabhsh thc oﬂ'emsc of tormm the prosecutmn o
must show that: (1) the forture occurred outside the United -States; (2) the defendant acted under

the color of law; (3) the victim was within the defendant’s custody or - physical control; (4) the
defendant Spcclﬁcally intended to cause severe physical or mental pam or suffeting; and (5) that

" the act: inflicted severe physical or mental pain or suffcnng See also S. Exec. Rep. No. 101-30,
até (1990) (“For an act to- be “torture,” it must . cause severe pain and suffering, and be.

mtcndcd to cause severe pain and suﬁ'cnng ')

-At thc outsct we note that no pmsecutxons have been brought undcr sectxon 2340A

“There is therefore no case law mtcrprctmg sections 2340-2340A. In light of this paucity of case

law, we have discussed .at length below the text of the statute; its. legislative history, and the

‘judicial interpretation of a closely related statute—the Tortm'e chtlms Protcctlon Act—in ordcr‘
- to provxdc guidance as to the meaning of the elements of torture.

a “Specnﬂcally Intended "

To violate section: 23404, the statite requires that severe pain and suﬁ'crmg be mﬂ1ctcd

“with spoclﬁc intent. See 18 U.S.C. § 2340(1). For a defendant to act with specific intent, he -

must expressly intend to achieve the.forbidden act. See United States v. Carter, 530 U.S, 255,

- © 269 (2000); Black’s Law Dl’ctzonar;v at-814 (7th ed. 1999) (defining specifi¢ intent .as ‘[t]hc'
intent to accomplish the- ‘precise criminal act that one is later chargcd with”). For cxamplc 1n -

Ratzlaf v. United States, 510.U.S. 135, 141 (1994), thic statute at issue was construed to Tequire

“that the defendant act with the “specific intent to commit the crime.” (Internal quotation marks

and citation omitted). . A$ aresult, the defendant had to act with the express “purpose to disobey

the Iaw”-for the mens rea clcmcnt to be satxsﬁcd Ia' (intemal quotatwn marks and cltatlon‘

ommod)

_ Hcrc because scctxon 2340 rcqu:r&s that a defcndant act with the spccxﬁc mtcnt to inflict
- scvcrc pam the infliction of such pain must be the dcfcndant s-precise objective. If the statute

“ For the puxposcs of our analysxs we have assumed that interrogators would bc acting undcr color of law and that
thc person interrogated would be within the custody or control of those interrogators. | :
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' hAd rcquued only gencra} interit,- 1t would bc suﬁicwnt to wtabhsh gmlt by showmg that thc

defendant “possessed knowledge with respect to the actus reus of the ciime.” Carter, 530 US.

af 268, . If the defendant acted knowmg that severe pain or suffering was rcasonably likely to .
_ mult fmm his acfions, but no more, he would have acted only with general-intent. See id. at . N
- 969; Black’s Law Dictionary 813 (7th cd. 1999)-(explaining that general intent “usufally] takes .
the form of | reckiessness (involving actual. awareness of a risk and the culpible taking of that
xisk) or ncghgwce (involving blameworthy madvcxtcncc)") The Supreme Court has used. ﬂw .

followmg cxamplc to ﬂlustmtc the dlﬁ‘ctmcc bctwccn these two mental states

L [A] person entered. a bank and took moncy from a teller at gunpoint, but
<" - . deliberately failed to make a quick getaway-from the bank in the hope of being
" arrested so that he would be returned to prison and treated for alcoholism.
. " Though this deferdant knowingly engaged in the acts of using force and taking
".money (satisfying “general intent”), he did not intend pcrmanently to deprive thc
bank ofits posscssxon of the money (failing to sansfy“specxﬁc mtcnt ')

 Carter, 30US. 1268 (citing 1 W. LaFave & A Scott,Substantzve CnmmaILaw§35 w35

(1986))

“Asa thoorctxcal mattcr thercforc knowlcdgc alone that a parhcular rcsult is ccrtam to
| Gecur does: not copstitute specific intent. As the Suprenie Court ekplained in the context of
. murder; “thc . common law of homicide distinguishes .. . . between a person who knows.that

- another- pcrson w111 be killed as a result of his conduct and a person who acts with the specific

" purpose-of taking’ another’s life[.]” - United States v. Bailey, 444 U.S. 394, 405 (1980). “Put-
~ differently, the law distinguishes actions taken ‘because of’ a given end from actions taken ‘in-
- spite” .of- thcxr -unintended but. forcseen conscqucnces » Vacco v. QuzII 521 U.S. 793, 802-03

(1997) Thus, even if the defendant knows that severe pain. will result from his agtions, if
causing such harm is not his objective, he lacks the requisite intent. While as a theoretical matter
- such knowledge does not constitute specific intent, juries are permitted to infer from the factual
“.circurnstances that such intent is present. See, e.g., United States v. Godwin, 272 F.3d 659, 666

7 (4th Cir. 2()01) United States v. Karro, 257 F.3d 112, 118 (2d Cir, 2001); United States v. Wood,

207 F.3d 1222, 1232.(10th Cir. 2000); Henderson v. United States, 202 F.2d 400, 403 (6th
Cir. 1953) Thcrcforc when a defendant knows -that his ‘actions will produce the prohibited
) _mult ajury willin all lxkchhood conc]ude that the dcfendant acted -with spccxﬁc intent.

Further, an mdmdual who acts with a good falth bellcf that his conduct would not.-

~ produce the result that the law prohibits would not have the requisite intent. See, e.g., South Al

. Lmd. Pirshp. of Tenn. v. Reise, 218 F.3d 518, 531 (4th Cir. 2002). ‘Where a defendant acts in
. -good faith, he acts with an honest belief that he has not cngaged i the proscribed conduct. See -

Cheek v. United States, 498 U.S. 192, 202 (1991); United States v. Mancuso, 42 F.3d 836, 837
(4th Cir. 1994) A good falth bcllef need not be a reasonable one. See Cheek, 498 U. S at202.

Although a dcfmdant theoretically could hold an unreasonablc belief that his acts would

not constitute the actions. the statute prohibits, even though they would as a certainty produce the .
- prohibited effects, as a:matter of practice it is highly unlikely that a jury would acquit in sucha
situation.  Where a- defendant holds an \mreasonablc bchcf, he will confront the problem of
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proving to thc jury that hc actually hcld that belief. As the Supreme Court noted in Clwelc, “the
more tinreasonable the asserted beliefs or misunderstandings arc, the more likely the jury . . . will

. _ find that the Government has carried its burden of proving” intent. Jd. at 203-04.. As.we: .-

'explamed above, a jury. will ‘be permitted to infer that the defendant held the requisite specific =

intent. As a matter of proof, therefore, a good faith dcfcnsc will provc more compclhng when a’
‘reasonable basis exists for the dcfendam's bchcf '

b. . “chcre Pain orSufrermg”

) The kcy statutory phrasc in thc definition of torture is the statanent that acts amount’ 1o

* torture if they cause “severe physical or mental pain or suffering.” In examining the meaning of
-a statute, its text must be the starfing point. . See INS v. thpatkya, 464U.S. 183 189 (1984).

. Scct:on 2340 makes plain that the infliction of pain or suffering’ per se, whether it is phystca} or-
‘_mcntal is insufficient to amount-to. torture. . Instead, the pain. or suffering must be “severe.” The:
statute’ does not, howcvcr ‘define the term “severe.” “In the absence of such a definition,; we
- construe a statutory term ‘in accordancc with its otdmary or nahrral meaning.” FDIC v. Meyer,

. -510' US. 471, 476 (1994) The dictionary -defines “severe” as “[ulnsparing in -exaction,

" punishment, or censure”: or “[IJnflicting discomfort or pain hard to endure; sharp; afflictive;

: - distressing; violent; -extreme; as severe pain, anguish, torture.” - Webster's New Interriaizanal
" Dictionary 2295 (2d ed. 1935); see American  Heritage Dictionary of the English Language 1653
'(3d ed. 1992) (“extremiely violent or gncvous severe pain”) -(emphasis in original); IX The
_ Oxford Englisk Dictionary 572 (1978) (“Of pain, suffering, loss, or the like:: Gncvous extreme”

-and “of circumstances . . .: hard to sustain or endure”). Thus, the adjective “severe” conveys that
the pain or suffering must be of such a high level-of mtcnsxty ‘that the pain is-difficult for the:
sub)ect to cndure . _

. Congress’s use of the phrase “severe pain” elsewhere in the U. S. Code can shed more
light on its meaning. " See, e.g., West Va. Univ. Hosps., Inc. v.. Casey. 499 U.S. 83, 100 (1991)
(“[W]e construe [a statutory term] to contain that permissible meaning which fits most loglcally- .

and . comfortably into the body of. both prcvxously and subscquently enacted law.”). -

“Significantly, the phrase “severe pain’- appears in. statutes defining an emergency ‘medical
- condition for the purpose of providing health benefits. See, eg., 8USC.-§ 1369 (2000); 42
USC§ 1395w-22 (2000); id. § 1395x (2000); id. § 1395dd (2000); id: § 1396b (2000); id. §
1396u-2 (2000). These statutes defing an emergency condition as one “manifesting itself by .

. acute symptonis of sufficient severity (including severe pain) such that a prudent lay person, who

- pOssesses an average knowlcdgc of health and médicine, could reasonably cxpcct the absencc of
-immediate medical attention to result in—placing the health of the individual . ... (i) in serious
jeopardy, (ii) scrious impairment to bodily functions, or (iii) serious dysﬁmctlon of any bodily
organ or part.” Id. § 1395w-22(d)(3)(B) (emphasis added). Although these statutes’ address a
substantially different subject from section 2340, they-are nonetheless helpful for understanding .

what constitutes severe physical pam. ‘They treat severe pain as an indicator of ailments that are _

likely to result in permanent and serious physical damage in the absence of immediate medical
treatment. Such -damage must rise to the level of death, organ failure, or the permanent -
mpmmcnt of a significant body function. These statutes suggest that to constitute torture

“severe pain” must rise to a similarly high level—the level that would ordinarily be associated
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thh a phys:cal condxtxon or injury sufﬁacntly scnous that it would result in dcath, organ failure,
~Qr Serous 1mpmrmcnt of body functions.”’ : .

[ “Sevcre mental pain or sufl‘enng”

, Sectlon 2340 gwm more express: guxdance as'to thc mcamng of “severc: mental pam or
mﬁmng" Tbc statute defines “severe mental pam or suﬁenng o :

A thc prolongcd mcntal harm caused by or resulting fmm—— '
T (A) the intentional mﬂxcuon or thrcatened mﬁlcuon of severe physxcal

"pain or suffering; -
" (BY the administration or apphcanon, or threatened administration or apphcauon,

of mmd-altcnng substances: or other procoduws calculated to dxsrnpt profoundly -_; -
. -the senses orthe’ pc:sonalxty; . . o : .
-{C) the threat of imminent dcath, or

- (D) the threat that another person will Mﬂy bc subjcctod to dcath, severe physical
- pain or suffering, or the administration or application of mind-altering substanccs or other ‘

- procedures calculated to- dxsrupt profoundly thc senses or
" . personality. : :

18 U. S C.’§ 2340(2) To provc "sevcrc mcntal pain or suffering,” thc statute rcqulrcs proof of
“prolonged méntal harm” that was caused by or resulted from one of four enumerated acts. We

consider each of these clements.

i “Pjolonged Mental‘Harm”'

As an mmal matter, section- 2340(2) requires that the severe mcntal pam must -be

. cwdmcod by “prolonged mental harm.” To prolong is to “lengthen in time” or to “extend the

duration of, to draw out.” Webster's Third New International Dictionary 1815 (1988); Webster's .
New International Dictionary 1980 (24 ed. 1935).. Accordingly, “prolong™ -adds a temporal
dimension to the harm to the individual, namely, that the harm must be one that is endured over-

sonie pcnod of time. Put another way, the acts giving rise to the harm must cause some lasting,

~{hough not necessarily pcmancnt damagc For cxamplc thc mental strain cxpmcnccd by an

R Onc might argue that bcmusc the statute uses “or” rather than “and” in thc phrasc ‘pam or suffering” that “severe. -
. physxcal suffering™ is a concept distinct from “severe physical pain.” We belicve the better view of the statutory text -
is, however, that they are not distinct concepts. The statute does not define “severc mental pain” and “severe meatal -

suffering™ scpmtcly Instead, it gives the phrase “scverc mental pain or suﬁ'cnng a_single dcfinition. Because
“pain or suffering” is a single concept for the purposes of “severe mental pain or suffering,” it should Tikewise be

. read as a single concept for the purposcs of “scvere physical pain or suffering.™ Morcover, dictionaries define the -

words “pain” and “suffcring” in terms of cach other. -Compare, e.g., Webster's Third New International Dxcttonary
2284 (1993) (defining suffering as “the endurance of . . . pain™ or “a pain cndured™); Webster's Third New
International Dictiondry 2284 (1986) (same); XV The Oaford English Dictionary 125 (2d ed. 1989):(defining

suffering as “the bearing or undergoing of pain”); with, e.g., Random House Webster's Unabndged Dictionary-1394

" (2d ed. 1999) (defining “pain” as “phys:cal suffering™); The American Heritage Dtcuonary of the English Language

942 (College ed. 1976) (defining pain as “suffering or. distress™). Further, even if we were to read the infliction of -
severe physical suffering as distinct from severe physical pain, it is difficult to conceive of such suffexing that would -

~ not involve severc physical pain. Accordingly, we conclude that “pain or suffering™ is a sxnglc concept m scction
' 2340 .
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E mdmdual dnnng lcngthy and intense qumhonmg by law a:forccmcnt would not vxolatc section

2340(2). On the other hand,the development of a mental disorder such as posttraumatic stress -

- - ~disorder, which can last months or even years, or even chromc depression, which also can last
for a considerable period of time if untreated, might satnsfy the prolonged harm requirement. - See -
American Psydnatnc Association, Diagnostic and Statistical Manual of Mental Disorders 426, - -

- 43945 (4th'ed. 1994) (“DSM-IV™). .See also Craig Hanéy & Mona Lynch, Regulating Prisons

- of the Future: A Psychological Analysis of Supermax and Solitary Confmement 23 N.Y.U.Rev.
" L. & Soc. Change 477, 509 (1997) (notmg that po za;svttraumatxc stress disorder is frequently found -
and Health § 10:46 2001) (recommendin & '

" in torture victims); cf-- Sana Loue, Irimigration
‘evaluating for- post—traumatlc stress 'disorder immigrant-client who. has experienced toxture)

‘-' By contrast to “severe pam, the plirase “prolonged merital harm” appcars nowhere else i the :
- US. Codc nor does it appmr in relcvant ‘medical htoraturc or mtcmanonal human rights rcports '

Not only must. the mcnta] harm be prolonged to amount to ‘severe mental pam and-" |

t

suffering, but also, it must be caused by or result from one of the acts listed in the statute. Inthe -

: absence of a catchall provision, thie most natural reading of the predicate acts listed in section’ -
" 2340(2XA)D) is that Congress intended it to be exhaustive, In other words, other acts not_ -

included within section 2340(2)’s enumeration are not within the statutory pmhlbmon See

" Leatherman v. .Tarrant County Narcotics Intelligence & Coordination Unit, 507 U.S. 163,168
-+ (1993) (“Expressio unius est exclusio alterius.”); Noxman, Singer, 2A Sutherland on Statutory
. Construction § 47.23 (6th ed. 2000) (“[Wlhere a forin: of conduct, the manner of its pcrfomlancc -

and opmhon, and. the pérsons and things to which it refers are designated, there is an inference
that all omissions should be understood as exclusions.”) (footnotes omitted). We conclnde that

" torture within the meaning of the 'statute requires the specific intent to cause prolongcd mcntal,_

harm by one of the acts llsted in scctlon 2340(2).

A defcndant must specifically mtcnd to cause prolonged mental harm for the dcfcndant to

have committed torture. It conld be argucd that a defendant needs to have: spcclﬁc intent only to

~commit the predicate acts that give rise to prolonged mental barm. . Under that view, so long as . -

' the defendant specifically intended to, for example, threaten- a victim' with imminent death, he -

would have had sufficient mens rea for a conviction. Accordmg to this view, it would be
necessary for a conviction to-show only that the victim suffered prolonged mental harm, rather
than that the defendant intended to cause’it. We believe that this approach is contrary to the text
of the sfatute. The statute requires that the defendant specifically intend to inflict severe mental

‘pain or suffcrmg, Bccausc the -statute requires this mental state with rcspcct to the mfhctlonof L

severe mental pam, and because it expressly defines severe mental pain in terms of prolongcd T ‘

. ** The DSM-IV cxplams that posttraumatic disorder (“PTSD") is brought on by exposure to traumatic events, such
. as serious-physical injury or witnessing the' deaths of others and during those-events the individual felt “intense fear”

or “horror.” Jd. at 424. Those suffering from this disorder reexperience the trauma through, iriter alia, “recurreat

and intrusive distressing recollections of the event,” *récumrent distressing drcams of the cveant,” or “intense
psychological distress at exposure to intermal or external cues that symbolize or resemble an aspect of the raumatic

event™ Id. at-428. Additionally, a peison with PTSD “[p)essistent{ly]” avoids stimuli-associated with the trauma,

_ including’ avoiding conversations about the wauma, places that stimulate recollections about. the traumna; and they’

" .experience a numbing of general responsiveness, such as a “restricted rahge of affect (c.g., unable to have loving

feclings),” and “the fecling. of detachment or estrangement from others.” 7d. Finally, an individual with PTSD bas

“[pjersistent symptoms of increased arousal,” as cvidenced by “imritability or outbursts of angcr - “hypcr\ngﬂanOC," .

“exaggerated startle response,” and difficulty sleeping or-concentrating. /d.
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-inéatal harm, that’ mcntal statc must be prescnt with respect to prolongcd mental harm. To read ’ o
the statute otherwise would read the phrase “the prolenged mental harm causcd by or resultmg B
‘ ﬁ'Om” out of the dcﬁmtwn of “scvere mental paxn or suffmng - :

- A defendant’ could negate a showmg of specific intent to. cause scvcrc mental pain or-
suﬂ‘mng by showmg that he had acted in good' faith that his conduct .would not amount to the -
" acts prohibited by the statate. Thus, if a defendant has a good faith belief that his actions will not
> result in prolonged mcntal harm, he lacks the mcutal state necessary for his actions to constitate -

torture. A defendant could show that he acted in good faith by taking such steps as surveying'

-profcssxonal ‘literature, consulting with experts, .or reviewing’ “evidence gained from- past -
- ‘experience. See, e.g., Ratzlaf, 510 U.S. at 142 n.10 {noting that where the statute required that -
‘the defendant act with the specific intent to violate the law, the spectﬁc intent element “might be .
.-.hegated by, e.g., proof that defendant relied in good faith on advice of counsel.”) (cxtanons :

- . omitted).- All of these steps would' show that he has drawn on the relevant body of knowledge o
concerning the result ‘proscribed by the statutc. namely prolonged mcntal harm. Because the .

presence of good faith would negate the specific intent element ‘of torture,. it is a complete
- defense to such a charge. See, e.g., United Stafes v. Wall, 130 F.3d 139, 746 (6th Cu'. 1997);
- United State.r V. Ca.s'persoa, 773 F.2d 216, 222-23 (Stb Cn' 1985)

ii. o Hal:m Caused By Or Resultmg From Predicatc Acts

Scctlon "2340(2) sets forth four basxc categories of prcdxcatc acts Flrst on the hst is the
’ “mtcuuonal infliction. or threatened infliction of severe physical pain or suffering.” This -
provision might at first appear supcrﬂuous because the statute already provxdes that the infliction
. of severe physical pain or suffering can amount to torture. This provision, however, actually‘
‘captures the infliction of physical pain or suffering when the defendant- inflicts physical pain or
sui’feung with general intent rather than the specific intent that is required where severe physical
pain or suffering alone is the basis for the charge.. Hence, tlus subsection reaches the infliction of
severe physical pain or suffering when it is but the means of causing prolonged mental harm, Or -
put another way, a defendant has committed torture when he intentionally irflicts severe physical
. pain or suffering with the specific intent of causmg prolongcd mental harm. As for the acts
' thcmsclvcs acts that cause “severe physical pain or suffcnn ‘can satxsfy this provision. - ‘

- Addltxonally, the threat of inflicting. such pain is a predlcatc act under the statute. A_. .
threat may be implicit or explicit. See, e.g., Umted States v. Sachdev, 279 F.3d 25, 29 (st Cir.
2002). . In criminal law, courts generally determine whether an mdlwdual’s words or actions
constitute a threat by examining whether a reasonable person in the same circumstances would
-conclude that a threat had been made. See, e.g., Watts v. United States, 394 U.S. 705, 708 ( 1969)
~(holding that whether a statement constituted- a threat against the president’s life had to be
determined in light of all the surrounding cnrcumstanccs) Sachdev, 279 F.3d at 29 (“a reasonable
person in defendant’s “position would perceive there to be a threat, explicit, or implicit, of
physical m)ury") United States v. Khorram: 895 F.2d 1186, 1190 (7th Cir. 1990) (to establish
that a threat was made, the statement must be made “in a-context or under such circurnstances
- wherein a reasonable person would foresee that tite statement would be mtcrpretcd by those to
whom the maker communicates a statement as a serious expression of an intention to inflict
l_)odlly harm upon [another individual]”) (citation and internal quotation marks omitted); United
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; .’s:axes v. Pexmon 483 F.2d 1222, 1230 (D C. Gi. 1973) (pcrccpuon of threat of imminent harm

. necessary to: wtabhsh self-defense had to be “objectively. reasonable in Tight of the sunounding -

* circumstances™). ‘Bascd ‘on-this common approach, we believe that the cxistence of a’ threat of
severe -pain or suffering should bc assessed from the standpomt of a reasonalﬂc person inthe -

o ~same clrcumstancw

Seoond, section 2340(2)(B) provxdes that ptolongcd megtal hanm, oonstltutmg tortum,

. can bc caused by “the administration ot application or threatenéd administration or- application, .~

-of nund-altcnng substances or-other procedures calculated to disrupt profoundly the senses or the
-personality.” - ‘The statate ‘provides no further definition of what constitutes a -mind-altering
substance. The phrase “mmd—altmng substances™ is found nowhere ¢lsé in the U.S. Code noris«
it found in dictionaries. It is, however, a commonly used-synonym for drugs. Seé, e.g., United .
States v. Kingsley, 241 F3d 828, 834 (6th Cir.) (referring to controlled substances as “mind-
altering substance[s]™) cert. denied; 122 S. Ct. 137 (2001),Hogue v. Johnson, 131 F.3d 466, 501

- (5th Cir. 1997) (referring to drugs and alcohol as “mmd-altmng substanoc[s] "), cert. denied, 523

U.S: 1014 (1998). In addition, thre phrasc-appears in a number of state statutes, and the context
_-in which it-appears confirms’ this understanding of the phrase. See, e.g,, Cal Penal Code §

. 3500(c) (West Supp. 2000) (“Psychotropic drugs also include.mind-altering . . . drugs . . . %;" o
"Minn, Stat. Ann. § 260B. 201(b) (West Supp. 2002) (“‘chczmcal dependency trcatmcnt dcﬁnc e

as programs dcsxgned fo “rcduc[c] thc risk of the use of alcohol drugs, or other mmd-a]tcnng ]
- substances”). .

“This- suﬁpafagmph, however, ‘does not preclude any and all use of drugs. lestcad, it
- prohibits the use of drugs that-“disrupt profoundly the senses or the pctsonahty To be sure, one
could argue that this phrase applies only to. “other procedures,” not the application of mind-

altering substances. We reject this interpretation because the terms of section 2340(2) indicate -
- that the qualifying phrase applies to both “other procedures” and the * “application of mind-
altering substanow " The word “other” modifies “procedures calculated to dlsrupt profoundly
the senses.” - As an adjective, “other” indicates that the-term or phrase it modifies -is the
- remainder of several things. See- Webster's Third New International Dictionary 1598 (1986)
(defining “other” as “the onc that remains of two or more™) Webster’s Ninth. New Collegtate
*Dictionary 835 (1985) (defining “‘other™ as “being the one (as of two or more) remaining or not-
Jinctuded™). Or put another way, “other™ signals that the words to which it attaches are of the
same kind, type, or class as the more specxﬁc item previously listed. Morcover, where statutes
couple words or phrases together, it “denotes an intention that they should be understood in the

~sanie gencral sense.” Norman Singer, 2A Sutherland on Statutory Construction § 47:16 (6th ed.

2000); see also Beecham v. United States, 511-U.S. 368, 371 (1994 (“That several items in a list -
share an-attribute counsels in favor of interpreting the other items as possessing that attribute as -
well.”). Thus, the pairing of mind-altering substances with procedures calculated to disrupt

o profoundly the-sénses or pcrsonahty and the use of “other’ to modify “procedures” shows that

the use of such- substanocs must also causea prafound dlsruptxon of thc Senses or personality.

. For drugs or procedurcs to rise to the levcl of “dlsrupt{mg] profoundly the senses or -
personality,” they must produce an extreme effect. And by requiring that they be “calculated” to
produce such an effect, the statute requires that the defendant has consciousty designed the ‘acts
to produce such an effect.= 28 U.S.C. § 2340(2)(B). - The word “disrupt” is defined as “to break
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- ' .- . ‘asunder; to part forcibly; rend,” imbuing the verb with a connotation of violence. Webster's New
. . .. Interniational Dictiontry 153 (2d ed. 1935); see Websters Third New International Dictionary -
-7 =7 656 (1986).(defining disrupt-as “to break-apart: Rupturc” or “destioy the unity or wholeness
" of"); IV The Oxford English Dictionary 832 (1989) (defining disrupt as “{tJo break or-burst
asunder; to break- in pieces; to separate forcibly”). Moreover, ‘disruption of the senses or-
" personality alone is insufficient to fall within the scope of this subsection; instead, that distuption-
- must be profound.. The word “profound” has a number of meanings, all of which convey a
significant depth. Webster’s New International Dictionary 1977 (2d ed. 1935) defines profound .
-as: “Of very great depth; extending far below the surface or top; unfathomablef;] . . . [cjoming
from, - reaching to,-or situated at a depth or more than ordinary depth; not superficial; deep-
- seated; chiefly with reference. to the body; as a profound sigh, wound, or pain[] . . .
[cJharacterized by intensity, as of feeling or quality; deeply felt or realized; as, profound respect,.
fear, or melancholy; hencé, encompassing; theroughgoing; complete; as, profound sleep, silence,

-or ignorance.”” See Webster's Third New International Dictionary 1812 (1986) (“having very .. -

. “great depthé extending far below the surface . . . not superficial”). Random House Webster's
" Unabridged Dictionary '1545 (2 ed. 1999) also “defines profound as™ “originating in or -
" penetrating to the depths of oné’s being” ‘or “pervasive or intense; thorough; complete™ or
- -*“extending, situated, or originating far down, or far beneath the surface.” - By requiring that the
. procedures and the drugs create a profound distuption, the'statute requires more. than that the acts - -

- “forcibly separate”-or “rend”™ the senses or personality. Those acts must penetrate to the core of -

an -individual's ability. to 'perceive. the world around him, ‘substantiaily interfering with his
cogpitive abilities, or fundamentally alter his personality. R I

- The phrase “disrupt profoundly the senses or personality” is not used in mental health

» literature nor is. it derived from elsewhere in U.S. law. Nonetheless, we think the following

- . ~examples would- constitute a profound disruption of the senses or personality. Such an effect
might be seen in a drug-induced dementia; In such a state, the individual suffers from significant -

“memory impairment, such as the inability to retain any new information or recall information

- about things previously of intefest to the individual. See DSM-IV at 134 This impairment is

" accompanied by one or more of the following: deterioration of language function, e.g:, repeating

. sounds or words over and over again; impaired ability to execute simple motor activities, €.g.,

" inability to dress or wave goodbye; “[in]ability to recognize [and identify] objects such as chairs

or pencils” despite normal visual fanctioning; or “[dJisturbarices in executive level functioninig,” .

i.e., serious impairment of abistract thinking. Jd. at 134-35. . Similarly, we think that the-onsetof
-“brief psychotic disorder” would satisfy this standard. See id. at 302-03. ‘In this disorder, the. -

_ individual suffers psychotic symptoms, including among other things, delusions, hallucinations,

. or-even a catatonic state. This can last for one day or even one month. -See id. We likewise

" think that the onset of obsessive-compulsive disorder - behaviors would rise to this-level
Obsessions are intrusive thoughts unrelated to reality. They are not simple Wworries, but ‘are

~®  Published by the American Psychiatric Association, and written as a collaboration of over a thousand .
. psychiatiists, the DSM-IV is commonly uscd in U.S. courts as. a source of information regarding mental health '
issues and is likely to be used in trial should charges be brought thiat allege this predicate act. See, e.g., Atkins v.
- . Virginia, 122 S. Ct. 2242, 2245 n.3 (2002); Kansas v. Crané, 534 U.S. 407, 413-14 (2002); Kansas v. Hendricks,
521 US. 346, 359-60 (1997); McClean v. Merrifield, No. ‘00-CV-0120E(SC), 2002 WL 1471607, at *2 n.7 "
" (W.D.N.Y. June 28, 2002); Peeples v. Coastal Office Prods., 203 F. Supp. 2d. 432, 439 (D. Md. 2002); Lassiegne v.
Taco Bell Corp., 202 F. Supp. 2d 512, 519 (E.D. La. 2002). B :

UNCLASSIFIED ~ —~SBEREENOFORN—




i rcpeated doubts or cven “aggresswc or hornﬁc mpulsms- See id at 418. The DSM-IV furthcr
~ explains that compulsions include “repetitive .behaviors (e.g. - “hand washing, ordcrmg,

checking)” and that “foly définition, [they] are cither cledrly excessive or are not connected in a

- realistic way with what they are designed to neutralize or prevent.” Seeid. Such compuls:ons or
‘obsessions- must be- “time-consuming.” See id. at 419. ~Moreover, we think that” pushing .

" someone to the brink of suicide, particularly where the pérson comes from a culture with strong
taboos" against suicide, and it-is cvidenced by acts of self-mutilation, would be a sufficient _
dlsruptlon of the personality to constitute'a “profound disruption.” These examples, of course,

“--are in no way intended to bé exhaustivé list. Instead, they are merely intended to illustrate the .

sort of mental health effects that we believe would accompany an action severe enough ‘to
amount to onc that “dlsmpt[s] pmfoundly the’ scnses or the pcrsonahty

o ‘The thn'd predicate act listed in soctxou 2340(2) is thrcatcmnga prisoner Wlth nnmmcnt N
. death™ 18 US.C. § 2340(2Y(C). ‘The plain text makes clear that a threat of death aloneis -
-insufficient; the threat mist indicate that death is “imminent.” The “threat of i imminent death” is
 found in the common law as an element of the defénse of duress. See Bailey, 444 U.S. at- 409.
. “[W]herc Congress borrows terms of art’in which are accunulated the. legal tradition and
. - meaning’ of centuries of ‘practice, it presumably knows and adopts the cluster of ideas that were
. ‘attached to each borrowéd word in the'body of leaming from which it was taken and the meaning )
. its use will convey to the judicial mind unless otherwise instructed. -In such case, absence of
. -contrary direction may. be taken as satisfaction with widely accepted definitions, not as a
departure from them.” Morisseite v. United States, 342-U.S. 246, 263 (1952). Common law
.cases. and legislation  generally define imminence as requiring that the threat be almost
immediately forthcoming. 1 Wayne R. LaFave & Austin W. ‘Scott, Jr., Substantive Criminal
Law §.5.7, at 655 (1986). By contrast, threats referring vaguely to thmgs that might happen.in
the future do not satisfy this immediacy requirement. See United States v. Fiore, 178 F.3d 917,
923 (7th Cir. 1999). Such a-threat fails to satisfy this requirement not because it is too remote in
time but bécause there is a lack of certainty that it will occur. Indeed, timing is an indicator of
certainty that the harm will befall the-defendant. Thus, a vague-threat that someday the prisoner.

- might bekilled would not suffice. Instead, subjecting a prisoner to mock exccutions or playing - - |

Russiar: roulette with him would have ‘sufficient immediacy to constitute -a threat of imminent

death. “-Additionally, ‘as discussed earlier, we believe that the cxxstence of a threat must be _’

assessed ﬁ'om the pcrspccnvc ofa rcasonablc pc:son ln the same cu'cumstanccs R
_ Fourth, if the official threatcns to do anythmg prewously dcscnbcd to" a third party, or
commits such an act against a third party, that threat- or action can serve as the ncccssary
predicate for prolonged mental harm. See 18 U.S.C. § 2340(2)(D) The statute docs not require
any relationship bctwocn the prisoner and the third party )

.-‘ d. Summary
Secnon 2340°s- dcﬁmhon of torture must be read as a sum of these component parts. See

Argentine Rep. v. Amerada Hess Shipping Corp., 488 U.S. 428, 434-35 (1989) (reading two
provisians together to determine statute’s meaning); Bethesda Hosp. Ass'n v. Bowen, 485 U.S.

" - 399, 405 (1988) (looking to “the language and design of the statute as a. whol€” to ascertain a

‘statute’s meaning). Each component of the definition emphasizes that torture is not the mere
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ji’t‘lﬁicﬁon of pa-in,or ,sdffeﬁng dn another, but is instead a stepywell removed. The victim must

- expetience intense pain or suffering of the kind that is equivalent to the pain that would be’
* associated with serious physical injury, so severe that death, organ failure, or permanent damage

" resulting in a loss of significant body function will likely result. If that pain or suffering is. . =
" psychological, that suffering must result from one of the acts set forth in the statute. In addition,

k . “these acts must cause long-term mental harm. Indeed, this view of the criminal act of forture is

- consistent with the term’s common meaning. Torture is'generally understood+o involve “intense.
pais” or “excruciating pain,” o put snother Way, “extreme anguish of body or mind.” Black’s

- Law Dictioriary 1498 (7th Ed. 1999); Random House Webster's. Unabridged Dictionary 1999 ,
" (1999); Webster's New International Dictionary 2674 (24 ed. 1935). In.short, reading the =

definition of torture as a whole, it is plain that the term encompasses only extreme acts,
e '_Legislaﬁve History -

.- The Jegislative history of sections 2340-2340A is scant. ‘Neither the definition of torture

" nor these sections as a whole sparked ‘any debate. Congress criiminalized this conduct to fulfilt :
.. = U.S. obligations under CAT, which requires signatories to “cnsure that all acts of torture are

"~ offenses under its criminal law.” CAT art. 4. Sections 2340-2340A appeared only in the Senate -
. .version of the Foreign Affairs Authorization ‘Act, and the conference bill adopted them without - -

- amendment.’ See H. R. Conf. Rep. No. 103-482, at 229 (1994). The only light that the legislative

history ‘sheds roinforces what. is obvious from the texts of section 2340 and CAT: Congress
“intended Section 2340°s definition of torture to track the definition set forth in.CAT, as
. elucidated by the United States’ reservations, understandings, and declarations subrhitted as part -
of its ratification. See S. Rep. No. 103-107, at 58.(1993) (“The definition of forture emanates
_ directly from article 1 of the Convention.”); id. at 58-59 (“The definition for ‘severe mtental pain
" and suffering’ incorporates the understanding made by the Senate concerning this term.”).

£ US.Judicial Interpretation

.. - As previously noted, there are no reported cases of prosccutions under section 2340A.
. " See Beth Stephens, Corporate Liability: Enforcing Human Rights Through Domestic Litigation,
- 24 Histinigs Int’l & Comp. L. Rev. 401, 408 & n.29 {2001); Beth Van.Schaack, In Defense of -
Civil Redress: The Domestic Enforcement of Human Rights Norms in the Context of- the
Proposed Hogue Judgments- Convention, 42 Harv. Int’'l LJ. 141, 148-49 (2001); Curtis A.
Bradley, Universal Jurisdiction and U.S. Law, 2001-U. Chi. Legal F. 323, 327-28.- Nonetheless, "
we are not without guidance as to how United States courts would approach the question of what®
conduct constitutes torture, Civil suits filed under the Torture Victims Protection Act (“TVPA”),
" 28 U.S.C. § 1350 note (2000), which supplies a-tort remedy for victims of torture, provide
insight into what acts U.S: courts would conclude constitute torture under the criminal statute. -

. The TVPA contains a defiriition similar in some key respects to the one set forth in -

-section 2340. Moreover, as with section 2340, Congress intended for the TVPA’s definition of .
- torture to.follow closely the definition found in CAT. See Xuncax v. Gramajo, 886 F, Supp.. 162, -
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176 n.12 (D. Mass 1995) (5x‘1,otmg thal the dcﬁmuon of torture in the TVPA tracks thc dcﬁmtxons
R msectlon 2340 andCAT) 'lthVPAdcﬁnestortureas N _ _

. (1) ot any act, dlrocted agamst an individual i in thc offcudct‘s custody or
physzcal control, by which severe pain or suffering (other than pain or suffering
arising only from or mhcrcnt in, or. mcuicntal to,- lawful sanctions), whether

_physical or mental, is. intentionally inflicted on that. individual for such purposes
. “as -obtaining from that individual.or a third person information or a confcssxon,
. punishing ‘that individual for an act that individual -or a third person has
- committed or is suspected of havmg committed, intimidating or coercing that
. - individual or a tlnrd pcrson, or. for any reasonr based on discummatnon of any -
' kmd and_ o
- (2) mental pam or suﬁ'enng refers fo pmlongcd mcntal harm causcd by or
. "_rcsultmg from— : :
S (A) the mtcntlonal mﬂxctxon qr tlm:atcncd mﬂlctxon of severe physncal pam or -
. - suffering;’ ' e

(B) the admxmstratmn or apphcatlon, or- thrcatcnod admlmstratlon or -

- application, of mind altering substanées or other procedurcs calcu]ated to dlsmpt".
profoundly the senses or the personality; - . - S .
- (C) the threat of imminent death; or

. (D) the threat that another individual will zmmmcnﬂy be subjcctcd to dcath, severe
" -physical pain or suffering, or the -administration or application -of mind altering -

substanccs or other procedurcs calculated to disrupt pmfoundly the senses or pcrsonalxty

28 US.C. "§ 1350 note § 3(b) This definition differs -from sectlon 2340°s dcﬁmuon in twoA
respects. First, the TVPA definition contains an illustrative list of purposes for which such pain -

‘may have been inflicted. See id. Second the TVPA includes the- -phrase “arising only ﬁom or
* ipherent in, or incidental to lawful sanctions”;.by contrast, section 2340 refers only to pam or

suffering “incidental to lawful sanctions.” Id. Because the purpose of our analysis here is to -

ascertain acts that would cross the threshold of producmg “severe physxcal or mental pain or
suffering,” the list of illustrative purposes for which it is inflicted generally would not affect this
analyms . Snmlar]y, to the extent that the absence of the phrasc “arising only ffom or inherent

. .in” from section 2340 might affect the question of whether pain or suffering was part of lawful
.-sanctions and thus not torture, the circumstances with which we are concerned here are solely

that of mtcrrogatxons not the imposition of pumshment subsequent to Judgment These

0 See also 137 Cong: Rec. 34,785 (1991) (statement of Rep. Mazzoh) ("Tomm: is dcﬁncd in accordancc with the
definition contained in [CATY"); see also Torture Victims Profection Act: Hearing and Markup on HR. 1417
_ Before-the Subcomm. On Human Rights and International Organizations.of the House Comm. on Foreign Affairs,

~100th. Cong. 38 (1988) (Prepared Statement of the Association of the Bar of the City of New York, Committee on -

_International Human Rjghts) (“This language: csscnnally tmcks the definition of ‘torture’ adopted in the Torture
_4_'gonvcnnon )

Pumshmenl 17B.C. Int'l & Comp. L. Rev. 275, 314 (1994).
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. dnffercnces between the TVPA and section 2340 are thcreforc not suﬁiamtly slgmﬁcam to

- mdemmine the usefuiness of TVPA cases here.”

In suits. brought under the TVPA. ‘courts have niot mgaged in any lwgthy analysxs of

what adts constituté torture. - In part, the absence of such analysis is due to the nature of the acts

" alleged. Almost all of the cases involve physical torture, some of which is of an wpccxally cruel -
- and even sadistic nature. . Nonetheless, courts appear to look -at the entire course of ‘conduct .

o rather than any one act, makmg it somewhat akin to a. to;ahty-of-thc-cncumstancw analys:s I

i Becausc of this approach; it is difficult to take.a specific'act out of context-and conclude that the-
“act in isolation would ¢onstitute torture. Certain acts do, however; consistently reappear in-thes¢ -

~_ cases or are-of such a barbaric nature, that it is likely a court would find that allcgahons of such -

-" treatmient ‘would constitute torture: (1) severe beatings using instruments such as ifon barks,
_ . truncheons, and clubs; (2) threats of imminent death, such as mock executions; (3) threats of

“_‘»rcmovmg extremities; . (4) burning, -espetially burning -with cigarettes; (5) electric shocks to- '

_genitalia or threats to do so; (6) rape or sexual assault, or injury to.an individual’s séxual organs,
_or threatening to do any of these sorts of acts; and (7) forcing the prisoner to watch the torture of
" _others. . While We cannot say with certainty that acts falling shert of thesc seven would not -
_- constitute.torture under Section 2340, we believe that interrogation techniques would have to be
similar to thcsc acts in their extreme nature and in the’ typc of harm caused to vmlate the law. ’

III ‘ Internatmnal Law

- In this Part, we examine CAT. Additionally, we examine the applicability of customary
 intematienal law to the conduct of interrogations. At the outset, it is important to emphasize that
th¢ President can suspend or terminate any treaty or provision of a treaty. See generally
Memorandum for John Bellinger, I, Senior Associate Counsel to the President and Legal
-Adviser to the National Security Council, from John C. Yoo, Deputy Assistant Attomcy General
and Robert J. Delahunty, Special Counsel, Office of Legal Counsel, Re: Authority of the -
" President to Suspend Certain Provisions of the ABM Treaty (Nov. 15, 2001); Memorandum for -

.." Alberto R. Gonzales, Counsel to the President, from Jay S. Bybee, Assistant Attormey General,

Re:. Authority of the President to Denowunce the ABM Tregty (Dec. 14, 2001) Any presidential
* decision to ordeér interrogation methods that are inconsistent with CAT would amount to a-
" suspension or termination of those treaty provxsmns ‘Moreover, as U.S. declarations during
~ CAT’s ratification make clear, the Convention is- non-self-executing and therefore places no

“legal obhgahons under domcstlc law.on the Executive Branch, nor can it crcate any cause of
. action in federal court. Letter for Alberto R. Gonzales, Counsel to-the President from John C:
.. Yoo, Deputy Assistant Attorney General, Office of Legal Counsel, 1 (July 22, 2002). Similarly, -
customary international law lacks domcstlc legal effect,.and i m any chnt can be ovcmddcn by '
) thc Pres:dcnt at his discretion. :

5 The TVPA also requires that an indi‘}idual act “intentionally.” "As we noted with respect to the text of CAT; this™
“language might be-construed as requxrmg general mtent. It is not clear that this is so. - We need not resolve that

-question, however, because we review the TVPA cases solely to address the acts thit would satisfy thc thrcshold of .
inflicting “scverc physical or mcntal pain or suffcring.”
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A. U N Convmhon Agamst Tortnre and Other Cruel Inhuman or Degradmg

Trwtment or Punishment (“CA'I’”)

Thc most. rclevant mtcmauonal coriveation hére.is CAT.” Thc" treaty’s toxt and"

: ncgouatmg history establish that the -definition of torture is limited only to the most cgrcglous .

gnduct,” Further, because the United States™ instrument of ratification defined torture in exactly

. “the same -manner as in 18 US.C. §§ 2340-23404, the United Statcs’ treaty obligation is no
“different than the standard set by federal criminal. law. - With- respect to- CAT’s provision - .
concerning cruel, inhuman, or degrading treatment or punishment, the Uniited States® instrument ~

of ratification defined that term as the cruel, unusual and inhuman treatment prohibited by the

-~ Eighth, Fifth, and Fourtcenth Amendments. We réview the substantive standards established by -
. 'thosc Amcndmcnts in ordcr to fully 1dcnt]fy the scopc of the Umtod Statw CAT obli gatlons.

T CAT’s Text |

 We begin our analyms thh the treaty's text. See Eastern Airlmes Iic. v. Fond 499 US.

©530,-534-35 (1991) (“When interpreting a treaty, we begin with the téxt of the treaty and the

contéxt in which the wnucn ‘words are used.)’ (quotanon marks and cnatwns ozmtted) CAT
defines torture as: - '

. any act by which severe pain or suffering, whether physical. or
 mental, is intentionally inflicted on a person for such purposes as .
. obtaining from him or a third person infonmation or a confession,

punishing him for-an act he or a‘third person has committed or is
suspected of havmg commm@d or mtlmldaung or cocrcmg him or

3 You have.also asked whether U.S. interrogation of al Qaeda and ‘I‘aliban detainess could lead to hablhty and

" -. potential prosccution before the International Criminal Court (“ICC™), The ICC cannot take action against the

United Statés for its conduct of interrogations for two reasons. First, under international law a state cannot be bound

- by treaties to which it has not consented. Although President Clinton signed the Rome Statute, whxch cstabhshu the
.- ICC, the United Statés has withdrawn-its signature from that agreement and has not- submitted it to the Scnate for

advice and consent—cflectively términating it. See Letter for Kofi Annan; UN. ‘Secretary General, from John R.-
Belton, Under Secretary of Stite for Atms Control and International Security (May 6, 2002) (notifying the UN. of

. U.S. intention not o be a party to the treaty); Rome Statute of the Interational Criminal.Court, 37 LL.M. 999, UN.

Doc.”A/Conf.183/9 (1998). The United States cannot, therefore, be bound by the provisions of the ICC treaty nor
can U.S. nationals be subject-to ICC prosecution. Second, even jf the ICC could in some way act upon the-United

States and its citizens, interrogation of an al Qaeda or Taliban cperative coiild not constitute a-ctime under the Rome . -

Statute. The Rome Statute makes torturc.a crime subject to the ICC's jurisdiction in only two contexts. Undcr__’
article 7 of the Romc Statute, torture may fall under the ICC’s jurisdiction as a crime against bumanity if it is
commnitted as “part of a widespread and systematic attack directed against any civilian population,” Here; however,
the intcrrogation of al Qacda or Taliban. operatives is part of an international armed conflict against a terrorist
‘organization; not an attack on a civilian population. Indeed, our conflict with al Qacda does not directly involve any.
distinct civilian population. Rather, al Qacda solely constitutes a group of illegal belligerents who are dispcrsed -
around the wodd into cells, rather than being associated with the civilian populauon of a nation-statc. . Under article

- 8 of the Rome Statute, torturc can fall within the ICC's jurisdiction as a war crime, To constitute a war crime,

torture. must be committed against “persons or property protected under the provisions of the relevant Gcncva'

‘ Conventions.” Rome Statute, art. 8. As we have explained, acither members of the al Qaeda terorist network ror

Taliban soldiers are cntided to the legal status of | prisoncrs of war under the GPW. See Treaties and Laws
Memorandum a1 8 (Jan: 22, 2002); see also - United States v. Lindh, 212 F24 541, 556-57 (E.D. Va. 2002).
Intcrrogation of al Qacda or Taliban members, therefore cannot constitutca war crime bccausc article 8 of the Rome

Statute apphcs only to those protcctcd by the Geneva Convcnuons
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el a tlurd pcxson, or for any reason bascd on dxscnmmauon of any
- j:'kmd when such pain- or suffering is inflicted by or at the -
- instigation of or with the consent or acquiescence of a public. -
o£ﬁc1a1 or other pe(son acting in an official capacity. - )

: Artnclc 1(1). Unlike scctxon 2340 thls definition mcludes a list of purposcs for which pain and .
.. suffering cannot bc inflicted. The prefatory phrasc “such purposes as” makes clear that this list i is .

" illustrative- rather than exhaustive. ‘Severe painy or suffering need not be inflicted- for thase

T spcmﬁc purposes to constitute tortur¢. Instead, the pcrpctrator must simply have a purpose of the ™

" :same kind. . More unportantly, as under sccuon 2340, the'pain and suffering must be severe to

. . reach the threshold of torture. As w1th sectmn 2340, the tcxt of CAT makcs clear that torture -
S mustbcancxtrcme act. :

- CAT also dxstmgmshw bctwccn torture and othcr acts of crucl, mhuman, or dcgradmg o
trcatment or pumshmcnt. Article 16 of CAT requires state parties to “undertake to prevent .. ..

. other acts of cruel, inhuman or ‘degrading treatment or pumshmcnt which do not amount to

forture as defined in article 1.” (Emphasis added). CAT:thus establishes a category of acts that -
- states should endeavor to prcvcnt but need not criminalize. CAT reserves for torture alone the

" . criminal penalties and the sfigma attached to those penalties. In so doing, CAT makes clear that -
torture is at the farthest end-of impermissible actions, and that it is distinct and separate from the -

- lower level of “cruel, mhuman, or degrading treatment .or pumshmcnt.” This approach is in

" keeping with the earlier, but non-binding, UN. Declaration on-the Protection from -Tortuire, .

‘which defines torture as “an aggravated and deliberate- form of cruel, inhuman or’ degrading
" treatment or punishment.” Declaration on Protcctlon ﬁ'om Torturc UN Rcs 3452, Art. 1(2)
" (Dec. 9, 1975).

2. Rauﬂcatmn History

v

Executwc branch- mtcrprctatlon of CAT further supports our conclusion that the trcaty_
prohlblts only the most extreme forms of physical or mental.harm. As we have prcvmusly noted, -

the “division of treaty-making respensibility between the Senate and the President is essentially

the reverse of the division of law-making authonty, with the President hemg the draftsman.of-the

" fredty and the Senate holdirig the-authority to grant or deny approv: " Relevance of Senate
f.Ratgf cation’ Hwto:y to Treaty.: Interpretatzon, 11 Op O L.C. 28 31 (1987) (“Soﬂzer

54 Common article 3 of GPW contains somcwhat similar languagc Article 3(1)(a) prohibnts “violence to life and
person, in particular murdcr of all kinds, mutilation, cruel freatment and torture.” (Emphasis added). - Article 3(1)(c)

additionally prohibits “outrages upon personal dignity, in particular, humiliating and degrading- treatment.” -

Subsection (¢) must forbid more conduct than that already covered in subsection (a) otherwise subsection (c) would
be siperfluous. Common article 3 docs not, however, define either of the phrases “outrages. upon personal dignity”

-or “humiliating -and :degrading treatment.” International criminal tribunals, such as those respecting Rwanda and-

former Yugoslavia have used common erticle 3. to try individuals for cormmitting inhuman acts lacking any military
ecessity whatsocver. These tribunals, however, have not yet articulated the full scope of conduct prohibited by
.ccommon article 3. Mcmorandum for John C. Yoo, Deputy: ‘Assistant Attorncy General, Office of Legal Counsel,
from James C. Ho, Attorney-Advisor, Office of Legal Counsel, Re: Possible lntcrpretatwm' of-Common Article 3 of
the 1949 Gerieva Convention Relative to the Treatment of Prisoners of War (Feb. 1, 2002).- We note that section
2340A and CAT protect any individual from torture, By contrast, the standards of conduct established by common
* article 3 do not apply to “an armed conflict between -a: nation-state and a transnanonal terrorist orgamzauou.
Treaacs' and Laws Memarandum atg. ’ :
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. Memarandum") -In his capacity as thc “sole organ of (he federal government in the ﬁcld of .
... _international relations,” United States v. Curtiss-Wright Expoﬂ Corp., 299 U.S. 304, 320 (1936);
~. the President alone decides whether to initiate treaty discussions and he alone controls the course
and substance of negotiations. The President conducts the day-to-day interpretation. of a treaty -
.-and may terminate a treaty unilaterally, See Goldwater v. Carter,.617 F.2d 697, 707-08 (D.C.’

Cir.) (€n banc), vacated and remanded with instructions to dismiss on other grounds, 444 U.S.

. 996 (1979). Couits accord the Executive- Branch’s interpretation the greatest weight in
‘ asccrtaxmngatreaty’s intent and meaning. See, e.g., United States'v. Stuart; 489 U.S. 353, 369

(1989) ‘(““the nicaning attributed to tmaty provisions by the Government agencies charged with
- their negotiation and enforcement is entitled -to ‘great weight™) (quoting Surmtomo Shoji
America, Inc. v. Avagliano, 457 U.S. 176; 184-85 (1982)); Kolovrat v. Oregon, 366 U.S.-187,

© 194 (1961) (“While courts interpret trelties for themnselves, the meaning given -them by the
* departmient of goveinment particularly charged ‘with their negotiation and enforcement is given

great weight.”); Charlton v. Kelly, 229 U.S. 447, 468 (1913) (“A construction of a treaty by the
_* political departments of thc govcmmcnt while not conclusm: npon acout.. ., is ncvertheless
of muéh wcxght. ). '

‘ . A review of the Exccuttvc branch’s mtc(prctatwn and undcrstandmg of CAT reveals that ) A
. the Umted States understood that torture included only the most extreme forms of physical or

_mental harm.” When it submitted the Cdnvention to’the Senaté, the Reagan administration took
_the position. that CAT reached only the most heinoiis acts. Thc Rcagan admnmstrahon mcludcd
the followmg understanding: . : .

~ The United: States understands that; in order to constitute torture,
an act must be a deliberate and calculated act of an extremely cruel
and inhuman nature; specifically intended -to inflict excruciating
-and agomzmg physmal OT. mental pain or suffering.-

s Tn:aty Doc. No 100—20 at 4-5. Focusmg on the treaty’s roquxrcmcnt of scvcnty,” thc

" Reagan administration concluded, “{t}he extréme nature of torture is further emphasized in (this]

. requirement.” " S. Treaty Doc. No. 100-20, at 3 (1988); S. Exec. Rep. No. 101-30, at 13 (1990).
The Reagan administration determined that CAT’s definition of torturc was consistent with -

“United States and mtcrnanonal usage, [where it] is usnally Teserved for éxtreme deliberate and

unusually cruel practices, for example, sustained systematic. bcatmgs, apphcatlon of electric -

currents to serisitive parts of the body and-tying up or hanging in posmons that cause cxtremc
_ pain.” S. Excc ch No. 101-30 at 14 (1990)

Further, the Rcagan admmxstmhon clarified the distinction between torture and lcsscr' :

forms of cruel, inhuman, or degrading treatment or punishment.” In particular, the administration
declared that article 1°s definition of torture ought to be construed in light of article 16. See S,
. Treaty Doc. No. 100-20, at-3.” “‘Torture’ is thus to be distinguishéd from lesser forms of cruel,
- inhuman, or degrading treatment or punishment, which are to be deplored and prevented, but are
. not so universally and categorically condemned as to warrant the severe iegal consequences that

. ~the Convention provides in case of torture.” Id. at 3. ‘This distinction was “adopted in order to .
~ emphasize that torture is at the extreme end of cruel, inhuman and degrading treatment. or
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pmusluncnt. Id: et 3. Gwen this definition, “:ough treatment as- gcncrally falls mto the category
" of pollcc brutahty, while deplorable, does not amount to ‘torture.”” Id. at4.

... -Although the Reagan adnumstratlon rchcd on. CAT’s dlstmcnon between torture and,
- “*“criel, intiuman, or degrading trcatmmt or punishment,” it viewed the phrase “crucl; inhuman,
- &r degrading treatment or punishment” as vague and lacking in-a universally accepted meaning.:

" The vagueness of this phrase could even be construed to bar acts not prohibxted by the U.S.

" Constitution. The Administration pointed to Case of X v. Federal Republic of Germany as the -

"basis for this concemn. In that case, the Buropean Court of Human Rights determined that the -

_prison officials’ “refusal to recognize a prsoner’s sex change might constitute’ degrading
“freatment:. See S. Treaty Doc. No. 100-20, at 15 (cmng ‘Buropean Commission on Human
. Rights, Dec; on Adm., Dec, 15, 1977, Case of X v. Federal Republic of Germany (No. 6694/74),
“I1 Dec. & Rep. 16)).° As a result of this concern,. the Admmlstratlon added the following -
. ;undcxstandmg to its proposod instrument. of ratification:

- The United Statcs undcrstands the term, cruel, mhuman or dcgradmg lmatmcnt
or ‘punishment;’ as used in-Asticle 16 of the Convention, to_mean the cruel,
unusual, and inhumane treatment or punishment prohibited by the Fxﬁh, Bighth

. and/or Fourteenth Amcndmcnts to the Constitution of thc United Statcs

- _'S Trcaty Doc No 100-20, af 15-16. Undcr this undcn;tandmg, treatment or pumsluncnt must '

 rise to the level of action that U.S. courts have found to be-in violation of the U.S. Constitution in
order to. constitute cruel, inhuman, or degrading treatment or punishmeat. That whlch fails to
‘rise to thxs level must fail, a fortzorx to constitute torture under section 2340 or CAT. .

.The Scnatc conscntcd to the Convention durmg the first Bush admxmstrauon. Thc Bush

g administration agreed with the Reagan administration’ ’s cruel, inhuman, and degrading treatment
‘or punishment understanding and up"grédcd it-from an -understanding to & reservation. The
Senate consented to. the reservation in consenting to' CAT. Although using less vigorous

- rhétoric, the Bush adrhinistration joined the Reagan administration in interpreting torture as

‘ rcachmg only extreme acts. To ensure that the Convention’s reach rcmamod lumtcd thc Bush
admxmsuahon submmcd tbc followmg understanding: : :

The Umtcd States undcrstands that, in order to constitute- torture,. an act must be -
spociﬁcally intended to inflict severe physical or mental. pam or suffcrmg and that -
mental pain of suﬁ’enng refers to prolonged mental pain caused by of rcsultmg
from (1) the intentional ‘infliction or threatened infliction of severe physical pain’
or suffering; (2) administration or application, or threatened administration or
application, of mind altering: substances or other procedures calculatcd to disrupt
profoundly the senses or the personality; (3) the threat of imminent death; or (4) - - -
the threat that another person will imminently be subjected to ‘death, severe
physical pain or suffering, or the administration or application of mmd-a]tcxmg
substances or ‘other procedures calculatcd to dxsrupt profoundly the senses or
personahty
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8. Excc ch. No. 101-30 at 36 Thxs understandxng aocomphshed two thmgs Fust, it cnsumd X
. that the térm “intentionally” would be understood as requiring specific intent. Second, it defined’

the ‘amorphous conccpt of mertal pain or suﬁ'cnng In so doing, this nndcrstandmg ensured ‘that
mental torture would rise to a severity seen in the context of physical torture. The Senate ratlﬁod
'-CA'I‘ wnth tlus \mdcrstandmg, and Congms codxﬁed itin I8US.C. §2340. :

To be sure, the Bush admmxstratwn 3 languagc dxﬁ'crs from the Reagan adrmmstratxon .

‘ undérstandmg. -The Bush administration said that it had altered the CAT understanding in
* respomse to criticisin that the Reagan administration’s original formulation had raised the bar for

. _ ‘the -level of pain nocessary to constitute torture. See Convention Against Torture: Hearmg o
Before the Senate Comm. on. Foreign Relations, 101st Cong. 9-10 (1990) (“1990 .Hearing”™)

‘ (prcparcd statement of Hon. Abraham D. Sofaer, Legal Advisér, Department of State). While it

is true that there are rhdoncal differences; both administrations consistently’ cmphasxzod the

extreme acts required to constitute torture, Aswe have seen, the Bush understanding as codified

in section ‘2340 -reaches only extreme acts.” The Reagan \mdmtandmg, like the Bush.

undctstandmg, ‘declared that “mtcnuonally” would be - understood: to require. specific intent.

* Though the Reagan administration required that the “act be deliberate and calculated” and that it

.. be inflicted with specific intent, in operation there is little difference between requiring spccxﬁc
intent alone and requiring that the act be deliberate and calculated. The Reagan administration’s

understanding also made- express what is-obvious from the plam text of CAT: torture is an’
extreme form of cruel and inhuman treatment. The Reagan administration’s understanding that -
“the pain be “cxcmcxatmg and agomzmg" does not’ substantively devnatc from the Bush -

" administration’s view.

“The Bush undc:standmg simply took an amorphous conocpt——excrumatmg and agomzmg '
mental pain—and gave it a more concrete form. Executive branch representations made to the

- Senate support our view that there was little difference between these two understandmgs See

1990 Hearing, at 10 (prepared statement of Hon. Abraham D. Sofaer, Legal Adviser, Department

of State) (“no higher standard was intended” by the Reagan administration understandmg than
_was’ present in the Convention or the Bush understanding); id. af 13-14 (statement of Mark

Richard, Deputy Assistant Attorey General, Criminal Division, Department of Justxcc) (“In-an

. effort to overcome-this unacceptable element of vagueness [m the term “mental pain™}, we have
proposcd an understanding which defines severe mental pain constituting torture with sufficient

specificity . . . to protect innocent persons and meet constitutional due process requirements.™)

Accordingly, we believe that- thc two définitions submitted by the Reagan and Bush

- administrations had the same pmpose in terms of articulating a legal standard, namcly, cnsurmg

that the prohxbmon agamst torture rcachcs only the most extreme acts.

oncutwc branch rcprcscntatxons madc to the Senate conﬁrm that thc Bush‘ -

administration maintained the view that torture encompasséd only the most extreme acts.
Although the ratification record, such as committée hearings, floor statements, .and tcstunony,

generally not accorded great weight in interpreting treaties; authoritative statements made by
representatives of.the Executive Branch-are accorded the most interpretive value. = See Sofaer
Memorandum at 35-36. Hence, the testimony of the executive branch witnesses dcﬁmng torture,

in addition to the reservations, understandings and declarations that were submitted to the Senate

by the Executive branch, should carry the highest interpretive value of any of the statements in
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- the ratification rocord At the Senate hearing on CAT Mark Rxchard Dcputy Assistant Attomcy o
| General, Criminal Division, Department of Justice, offered extensive testimony-as to the
-~ neaning of torture. - Echoing the analysis submitted by the Reagan administration, he testified
~ " that “{tJorturc is undeérstood to be that barbaric cruelty which. lies at the top of the pyramid of
- Human rights misconduct.” 1990 Hearing at 16 (prepared statement of Mark Richard). He..
- furthier cxplained, “As applied to physical torture, there appears to be.some degree of consensys
* - that the concept involves conduct, the.mere mention of which sends chills down one’s spinef.]”.
" Id. Richard gave the following examples of conduct satisfying this standard:” “the needle under -
- . the ﬁngcmall the application of electrical shock to the gcmtal area, the piercing of eyeballs, etc.” .
Id.  In short, repeating virtually verbatim the terms used-in the Reagan. understanding, Richard
explained that ‘under the -Bush administration’s submissions with the treaty “the esstnce of
torture™. is trcatmcnt that mﬂxcts excrucxatmg and agomzmg physma] pam. 1d. (cmphasxs -
added) ' -

NP g . As to mcntal torture, chhard testified that “no mtcmatlonal consensus ha.d cmcrgcd [es |
T to] what dégree of mental suﬁ'crmg is required to constitate torturef,}*" but that it was nonetheless .

- clear that severe mental pain or suffering “does not encompass the riormal legal oompuleons o

. .. which ‘are properly ‘4 part of the criminal justice ‘system(:] °intérrogation, incarceration,
- prosecution, compelled.testimony . agamst a friend, ctc-—-nomthstandmg the fact that they may-
~have the incidental effect of producing mental strain.” Jd. at 17. - According. to Richard, CAT
. “was intended to “condémn as torture intentional-acts such as those designed to damage and
- destroy. the human pcrsonalxty Id. at 14. This description of mental suffering emphasizes the

. requirement’ that any mental harm be of significant durationi and supports our conclusien that )
mmd-altmng substanccs must have a profoundly disruptive effect to serve as a predicate act. -+

: Apart from statements from' Executive branch officials, the rest of a ratification rccord is

of httlc weight in interpreting a‘treaty. See generally Sofaer Memorandum. Nonetheless, the E

" 'Senate undcmtandmg of the definition of torture largely echoes the administrations® views. The

Senate Foreign Relations Cormmttcc Report on CAT opined: “[fJor an act to be “torture’ it must

be an extreme. form of cruel and inhuman. treatment, ‘cause severe: -pain and suffering and be

intended fo cause severe pain and suffering.” S. Exec, Rep. No. 101-30, at 6 (emphasis added). -
“Moreover, like both the Reagan and Bush administrations, the Senate drew upon the distinction
between torture and cruel, inhuman or degrading treatment of punishment in reaching its view -

- . that torture was extrere.> Fmally, concurring with the administration’s concem that “cruel;

~ inhuman, or dégrading treatment or punishment” could be construed to go- bcyond constitutional

- standards, the Senate supportcd the inclusion of the reservation establishing the Constitution as .
the baseline for determining whether conduct amounted to cruel, inhuman, degrading treatment
or pumshmcnt See 136 Cong Rec. 36,192 (1990); S. Excc Rep. No. 101-30, at 39.

38 Hamng mumony, though the lcast weighty evidence of meaning of all of the ratification record, is.not to thc
-contrary. - Other examples of torture mentioned in testimony similarly reflect acts resulting in intense pain: the
-“gouging out of childrens’ [snc] eyes, the torture death by molten rubber, the usc of electric shocks,” cigarette bums, -
~hanging by hands. or fect. 1990 Hearing at 45 (Statement of Winston Nagan, Chauman, Board of Directors,
Amnesty International USA) id. 8t 79 (Statement of David Weissbrodt, Professor of Law, University of Minnesota,
.. on behalf of the Center for Victims of Torturc, the Minnesota Lawyets International Human- R.lghts Coromittee).
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3 Negotlatmg Hlstory

c o . CATS ncgouatmg ‘history also supports mtetpreung torture to mcludc only the extreme .-
-acts dcﬁned in $ection 2340.- The state partics endcavored to craft a definition that reflected the:
-term’s gravity.- During the negotiations, state parties offered various formulations to the worhng

. group, which then pmposed a definition. Almost all of these suggested definitions illustrate the

" ° " consensus.that torture is an extreme act designed to causc agonizing pain.’ For cxamplc, the
.- - Unpited States proposed that torture be defined as “includ(ing] any act by which extremely severe
< . - pain orsuffering . . . is deliberately and mahcnously inflicted on a person.” J. Herman Burgers &
:* Hans Danelius, The United Nations Convention Agamst Torture: - A Handbook -on . the
-. " “Corivention Against Torture.and Other Cruel Inhuman and Degrading Treatment or Punu-hment: _
N 41 (1988) (“CAT Handbook") The United Kingdom suggested that- torture be ‘defined even .
. more narrowly as the “systematic and intentional infliction of extreme pain’or suffenng rather
__than ‘infentional infliction- of severe pain or suffering.”" Id. at 45 (cmphasis i original). -
Ulumatcly, in choosing the phrase “severe pam," ‘the partics concluded. ‘that this phrasc :
© “sufficiently] . convcy[cd] thc idea that only acts of a ccxtaxn grawty shall . constitute
'Ttorturc Id.atll7 L
‘ Statc parties were acutely aware of the dxstmctxon thcy drew between torture’ and crucl, _
:inhuman, or degrading treatment or punishment. The state parties considered and rc_]cctcd a
. propasal that would have. defined torture mcvcly as cruel, inhuman or degrading treatment or
_punishment. See id. at 42. Mirroring the UN. Declaration on Protection From; Torture, -some
. - state -parties proposcd the inclusion of a paragraph dcﬁmng torture as “an aggravated and

( deliberate form of cruel, mhuman or degrading tréatment or punishment.” See id. at 41; see also~

: S. Treaty Doc. No, 100-20, at 2 (the UN. ‘Declaration on Protection from Torture (1975) served
as “a point of dcparture for the drafting of [CAT]"™). . In the end, the parties concluded that the’
proposal was superﬂuous because Article 16 “mpl[lcs] that torture is the gravest form of such
treatment or punishment.” * CAT Handbook at 80; see S. Exec. Rep. No."101-30, at 13 (“The

- negotiating history indicates that [the phrase ‘which do not amount to torture’] was. adopted in’

order to emphasize that torture is at the extreme end of cruel, inhuman and degrading trcatmcnt
orpumshmcm and that Article 1 should be construed w1th thxs in mind.”). - : ’

Addmonally, thc parties oould not rcach a consensus about thc meaning of “cruel, -
mhuman, or degrading treatmént. or pumshmcnt See CAT Handbook at 47. Without a- -
"consensus, the parties viewed the term as simply ““too vague to be included in a convention. °
which was to form the basis for criminal legislation i in the Contractmg States.”” Id. This v1cw

reaffirms the interpretation of CAT as purposcly reserving cnmmal penalncs for torture a]onc

36 CATs negotiating history offers more than just support for the view that pain or suffering must be extreme to -

'amount to torture. First, the negotiating history suggests that the harm sustained from the acts of torture need not be

-permanent. In fact, “the United States considéred that it might be nscful to dcvclop the negotiating history which

indicates that although conduct resulting in permanent impairment of physical or mental faculties is indicative of

torture, it is not an essential clement of the offence.” CA T Handbook at 44_ Second, the-state parties to CAT rc]cctcd :

a proposal to include in CAT’s dcﬁmnon ‘of torturc the use of truth dmgs where no physncal harm or mental

. _ suffering was apparent. This chcctlon at least suggests that such drugs were not wcwod as amounting to torture per
o se. Seeid. at 42.
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4 us. dbligaﬁons Under CAT
Torture

Dmpxtc thc apparcnt dlﬁ‘crcnccs in languagc bctwccn ‘the Convcntlon and 18 U.S C §

: ‘_2340 ‘the -1U.S. -obligations under both are identical. ~ As discussed above, the first Bush
+* administration proposed an understanding of torture that is identical to-the definition of that term -
 found in section 2340. S.Bxec. Rep. No:'101-30, at 36. The Senate approvcd CAT based on. -
-this undcrstandmg, and the United States included the. understandmg in its mstrumcnt of:~
" matification.” As we explained above, the undcrstandmg codified af section 2340 accomplished.

: two things. First, it made crystal clear that toture rcqmrcs speclﬁc intent. Sccond, ‘it added form

. and.-substance to the otherwise amorphous concept of mental pain or suffering. Because the

" * understanding was included in thc mstmment of ratxﬁcahon, lt dcﬁncs thc Umtcd States™
' obhgaiwn ‘under CAT .

. It is one of the basic pnnclplcs of international law that 2 'nation cannot be bound to:-a -

treaty without its consent. . See. Advisory ‘Opinion on Reservations to the Convention on

" Genocide, 1951 L.CJ. 15, 21 (May 28, 1951) (“Genocide Convention Advisory Opinion”). See
~ also 1.Restatement (Third) of the Foreign Relations Law of the United States pt. I, introductory -
- "note at 18 (1987) (“Restatement (Third)™) (“Modern international law is rooted in acceptance by

- statés which constitute the system.”); Anthony Aust, Modern Tredty Law and Practice 75 (2000)

(a state can only be bound by a treaty to-which it has consented to be bound). In other words, the” . -

“United States is only bound by those. obligations of the Torture Convcntlon to which it
knowmgly agreed. The United States cannot be govemed either by provisions of the Convention

- from:which it withheld its consent, or by -interpretations.of the Convention with which: it~
" . disagreed, Just as it could not bc governed by the Convention itself if it had rcfusod to 81gn it.

This does not mean that in signing the Torturc Convcntlon, the United States bound usclf
to_every single provision. Rather, under international law, a reservation made when ratifying a
, trcaxy validly alters or modifies the treaty obligatién. Vienna Convention on the Law of Treaties,

" May 23, 1969, 1155 UNT S.331, 8 LLM. 679 (enteréd into force Jan: 27, 1980); Restatement

' (77urd) at § 313 58 Thc nght to enter rcscrvanons apphw to multilateral agreements Just as to thc

.” See lmp.//www un. org/DcMmm/ﬁnal/tsZ/ncyﬁlcs[pm boo/iv_boo/iv_9.Jitrl. , -
5t A reservation is generally understood to be a-unilateral statement that modifies s state party’s obhgatmus undcr a
treaty. The nufymg party deposits this statement with its instrument of ratification. See, ¢.g., Memorandum for the
. ‘Attomey General, from Theodore B. Olson, Assistant Attomcy General, Office of Legal Counsel, Re: Genocide

. Convention at 1 n.1 (Jan. 20, 1984). By contrast, an understanding is defined as a statement that merely clarifies or
~ interprets a State party’s legal obligations under the treaty. Such a statement does not alter the party s obligations as’
" a matter of international law. How a party characterizes a statement it dcposnts -at. ratification is not, howcvcr
" dispositive of whether it is reservation or understanding, 'See Letter for Hon. Frank Church, Chairman, Ad Hoc '

Subcomnmittee on the Genocide Convention, Committee on Forcign Relations, from William H. Rchnquxst, ‘Assistant

. Attorney General, Office of Legal Counsel at 2-3 (May 8, 1970). Instcad, whether a-statement is a reservation or
understanding depends on the statement’s ‘substance. See Memorandum for the Attorney General, from Theodore B.
- Olson, Assistant Attorncy Gcncral, Office of Legal Counsel, Re: Genocide Convention, st 2 n4 (June 1, 1982).
Here, although under domestic. law, the. Bush administration’s definition of torture was catégorized as an

“understanding,” it was deposited with the instrument-of ratification as a condition of the United States” ratification; P
and so under intcrnational law“we consider it to be a reservation if it indeed modifies CAT’s standard. See

- Restatement (Yhzrd) at§ 313 cmt. g. Undcr cither characterization, the section 2340 smndaxd govcms o
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- .. more farmhar contcxt of hnlatcml agreemetts. Re:tatemenr (ZHnrd) at § 313. Under mtematlonal
law, therefore, the United States is bound only by the text of CAT as modified by the Bush -
administration’s understanding.®® As is obvious from its text, and as discussed at length above, .
Congrcss codified the undcrstandmg almost verbatim ‘when it enacted section 2340, The United .
- States’ obhgatlon under CAT is.thus identical t6 the standard set by section 2340. Conduct that .
- doés not-violate the latter does nat violate the former, So long as the interrogation methods do

not vxolatc. soctxon 2340, thcy also do not vwlatc our mtcmatlonal obhgatlons under CAT.

To be -sure, thc Vicnna Convention on Treaties recogmzw séveral cxccptnons to the "

L bow“ to make reservations. None of them, however, apply here. First, a reservation is valid and

o cﬁ'ectlve unless it purpotts to defeat the “object and purpose™ of the’ tn:aty Vienna Convcxmon, -

" art. 19.% International law provides fitle guidance regarding the meaning of -the “object and
" purpose” test. “See Curtis A. Bradiey & Jack L. Goldsmith, Tredties, Human Rights, and

.- Conditional Consen, 149 U. Penn. L. Rev.-399, 432-33 (2000). (explaining that “{n]cither the
* Vienna Convention nor the [Gcnocxdc Convention Advisory Opinion] provides much guidarice .
- - regarding the ‘object and purpose’ test” and that “there has been no subsequent judicial analysis ~

“of the test under either the Vienna Conveation or customary international: law, and-no binding.
official dctcnnmahon thata reservation has ever ‘violated the test. ’"). Nonetheless, it is clear that

hiere the Unitéd States did not defeat the object and purpose of the Corivention, Tn fact, it cnacted N

_ sectionr 2340 to expand the prohibition on torture in its domestic criminal law. ‘The United States
- could only have defeated the object and purpose of the Convention if it had narrowed the

- existing prohibitions on torture undcr its"domestic law. Rather than defeat the object of CAT, the . -
" United. States accepted its terms and atterpted, through the Bush admxmstrauon s undcrstandmg, o

o makc clcar the scopc and mcamng of the trcaty s obligations. .

-Second, a trcaty rcservatlon will not be valid:if the trcaty 1tsclf prohibns states from-

y takxiig “reservations. CAT mnowhere prohlbxts statc parties from entering reservations. - Two
provisions of the Convention—the competence of the Cornmittee Agamst Torture in Article 28,

* and the mandatory jurisdiction of the International Court of Justice in Article 30~—specifically -

- note that nations may take reservations from their terms. The Convention, howeéver, contains no
provision - that explicitly attempts to preclude states from excrcising their basic right under

. international law to enter reservations to other provisions: Other treaties are quite clear when -
they attempt to prohibit any rescrvatmns Without such a prowsmn, we do not believe that CAT '

) prcclud es rcsa'vatlons.

~*. Further, if we arc .correct in-our suggcstwn that CAT itsclf creatés a beightened intent stmdard, thcn thc T
understanding the Bush Adxmmstranou attached is less a modification of the Convention's obhgatxons and morc of -

" ‘an cxplanation of how the United States would implement its somewhat ambiguous terms.
®® The United States is not a party to the Vienna Convention on Treatics. Nonctheless, as we bave previously
cxplained, “some lower courts have said that the Convention cmbodics the customary intcinational law of treaties,”
and- the State Department bas at various times takén the same view. - See Letter for John Bellinger, I, Senior
- Assaciate Counsel to the President and Legal Advisor to the National Security Council, from John C. Yoo, Deputy
- - Assistant Attomcy General, Office of Legal Counsel, at 1 (Nov:15; 2001). See clso Memorandum for Johr H.

‘Shcncficld Associate Attomey General, from John M. Hannon; Assistant Attomcy Genenal, Office of Legal
Counsel,; Re: The Application of . Sectxons 212(@)(27) and 212(d)(29) of the Immigration and Nationality Act of 1952

to Persons Withini the Scope of she United Nations Headquarters Agreement and the Convention on the Privileges
and Jmmunities of the Uriited Nations 22 (Oct. 20, 1980) (notmg that the Vienna’ Convcnuon is gcncral]y accepted
as the umvcrsal guide for thc interpretation of treaties™). o
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, ’I‘lnrd m regard to. multi]atcml agreemcnts a tmaty rcscrvatmn may not be vahd if othcr-
partics object in a timely inanner.. Vienna Convention, art. 20. If another’ state does nat object
- . ‘within .a certain pcnod of tnnc, it is deemed to have acquiesced ‘in the: reservation. If another
* pation objects, then the provision of the treaty to which the reservation applies is ‘not in force
‘betwéen the two nations, unless the objecting nation opposes-entry into force of the treaty as -
~whole between the two nations. Id. art. 21(3). See also Genocide Convention Advisory Opinion,
- 1951 LCJ. 15, 26 (May 28, 1951) (an objection “will only affect the relafionship betweea the
Statc making the reservation and thc objecting State”). Herc, no nation objected to the United-
~ States’ further definition of torture.! Even if any nation had propcrly objected, that would mean -
" - only that there would be no provision prohibmng torture in effect between the United Statés and”
.. - 'the objecting nauon———ctfccuvcly mootmg thc questxon whcther an interrogation method wolatcs L
- the Torture Conventlon. o . : - -

a Wc conclude that the Bush admmxsmuon s undcrstandmg cmatcd a valid and cffccuvc
: rcscrvatxon to-CAT, Even ifit were otherwise, there is no international court that could take -
issue with the United States’ interpretation of the Convention. -In an additional resexvation, the
" United States refused to accept the jurisdiction of the ICJ to adjudicate cases-under. the -
- Convention. Although CAT creates a* committee to. monitor comphancc, it can only conduct
stadies and has no cnforccmcnt powcrs - :

Some may argue that pcnmtung the’ asscrtlon of Justxﬁcahon dcfcnscs undcr domwﬂc

~ law, such as necessity:or self-defense, would place the United States in violation of -its

_ international obligations. Such an argument would point to article 2(2) of CAT, which provides.
that “[njo. exceptional circumstances whatsoever, whether a state of war or a threat of war, -

_ internal political instability or any other public emergency, may be invoked as a Justxﬁcauon of
torture.” We do not believe, however, that a treaty may climinate the United States™ right, under
international law, to use necessary measures for its sclf-dcfcnsc The right of national self-: .
defense is well established under international law. As we have explained elsewhere, it is aright -
that ‘is inherent in mternatxonal law and in the international system. Seé Memorandum for

" Alberto R. Gonzales, Counsel to the President, from Jay S: Bybee, Assistant Attomey General,
Office of Legal Counsel, Re: -Authority of the President under Domestic and International Law

" to Use Force Against Iraq at 30 (Oct. 23, 2002) (“Irag Memorandum”). And, as we cxplmnod

above, Article 51 ofthe U XN. Charter recognizes and reaffirms this mhcrcnt right:

Nothmg in the. prcscnt ‘Charter shall impair the inherent
right of individual or collective self-defense if an armed attack.
occurs against a Member of the United Nations, until the Security

. Council has taken the measures necessary to maintain international
peace and sccunty :

 Three nations commented. Finland-and Sweden asserted that the understanding did not alter U.S. obligations
nder CAT. While the Netherlands noted that the understanding “appear{ed] to narrow™ article 1*s definition of
torture, it too asscrted that this understanding did not alter-U.S. obligations under CAT. Comments such as- these
have no effect under international law. Morcover, even if these comments could be termed objections, they were n-
fact untimely and thus are invalid. An objection to a reservation must be raised within.-twelve months of the .
notification of the reservation of by the datc on which the objecting party consemted to be bound, whichever is later,
" See Restatement (Third), at § 313 cmt.e. None of these countries entered their comments within that time frame.
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L U.N Chartcr art. 51; see also Norlh Atlanuc Tmty, Apr. 4 1949, art. 5,63 Stat. 2241 2244, 34
’ -U.NT.&Z43 246 (agreeing that if an armed attack occurs agamst oncoftheparhcs the others
'vnll excreise the right of individual or collective self-defense rccogmzed by article -51); Inter- -
. _-American Treaty of Rccxprocal Ass:stanoe Scpt 2 1947 art. 3, 62 Stat. 1681, 1700, 21 U.N. T.S. -
ST, 93 (Rxo Trcaty) (sam«;) .

"Although recognized by thesc agmcmcnts the United States has long hcld the view that i

'thc nght to self-defense is broader in scope, and could not be limited by these treaty’ provisions,

Our Office has observed, for example, that Article’ §1 merely reaffimns a nght that alrcady 3

a cx:sted mdcpcndcnt of thc Chartcr As this Office cxplamod foity ycam ago:

[

Thc conccpt of self-dcfcnsc in mtcmatlonal law of course justifies
“more than activity designed merely to’ resist an armed attack ‘which
is already in progress. Under international law every state has, in
the words of Elibu Root, “the, nght .- to protect itself by
* preventing a condition of affairs in whxch 1t will be too latc to
protect xtsclf” ' : :

E Mcmorandum for the Attomey Gcncral ﬁ'om Norbert A. Schlei,: Assxstant Attorney General, )

Office. of 'Legal Counsel; Re: - Legality under International Law of Remedial Action Against Use.
of Cuba as a Missile Base by the Soviet Union at 2 (Aug. 30, 1962); cf. Martin v. Mott, 25 US.
(12 Wheat.) 19, 29 (1827) (“the [domestic) power to provxdc for repelling invasions includes the

.~ power.to provide against the attempt and danger of invasion”). We have opmcd that “it is likely
- that under interational.law no treaty could prevernt a nation from taking steps to deferid itself”
'High Seas Memorandum at'10. “As Secretary of State Frank Kellogg explained, “The right of
_self-defense . . . is inherent in every sovencxgn state and implicit in every treaty. Every nation is.

free at-all tuncs and regardless of treaty provisions 1o defend its territory from attack or invasion

- and it alone is comipetent to decide .whether circumstances require recourse to war in self- .
defense” Id.. (internal quotation marks and citation omitted). . Indeed, the United States has’

consistently defended the doctrine of anticipatory self-defense, even though the text of Article 51

_of the United Nations Charter itself seems to penmt the use of force only after an armed attack -
. 'has occurred. We believe that Article 51 is only expressive of one element of the broader right -

to sclf-defensc and that it could not dcmgatc from a nation’s nght to use force to preverit an
ummncnt attack. : : :

Thus, if interrogation methods were inconsistent with the United States’ obligations
under CAT, but were justified by necessity or sclf-dcfcnsc we would view these actions still as
consistent ultnmately with international law. - Although these actions might violate CAT, they
would still be in service of the more fundamental-principle of self-defense that cannot -be

* extinguished by CAT or any other treaty. Fuither, if the President ordered that conduct, such an

order would amount to a.suspension’ or termination of the Convention. In so doing, the
President’s-order and the resulting conduct would not be a violation of international.law becausc _

“the United States would no longcr bc bound by thc treaty.

N

"Theright to sc!f-defcnsc; of coursc, cannot bc mvokédfin any and all circumstances. As.
this Office has recently explained, the use of force must-meet two requirements to be legitimate.
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. See Trag. Memoraudwn at 33. First, “the use of foree must bc.noccssary becausc thc threat is .

- imminent and thus pursuing peaceful alternatives is not an option.” Id.” “Sécond, the response

" . must be proportlonatc to- the threat[.]” .Jd. We further explained that to determiné whethér a

. threat is- suﬁicncntly imminent to make the use of force necessary, “[fJactors to bc considéred.

‘include: " the probability of ah attack; the likelihood that this probability will increase, and -

- therefore the need to take advantage of a-window of opportunity;’ whether diplomatic altcmatwcs :
are practxcal and the magmtudc of the harm that could result from the thrcat." xd. at 44,

' b. Cru el, Inhuman, or Degradmg Treatment or I’mushmcnt

"CAT prowdm that “[eJach Statc Party shall undcrtake to prcvent in any tcmtory under xts' '

- ‘jurisdiction other-acts of cruel, ‘inhuman or dcgmdmg treatment or punishment which do not - -

amount to torture.”. Art. 16,8 CAT does not require state parties to criminalize such conduct,
" nor does CAT (ixy coutrast to the- pmhxbmon against torture) preclude its justification by exigent - ~
circumstances. .Thus, the United States is within’ its international law obhgahons even if it uses
interrogation methods that mlght constitute cmcl, inhuman, or- degmdmg ueatmcnt or .
pumshmcnt, so long as their use is jusuﬁed by self-dcfcnsc ornecessity. = Lo

I 1ts instrument of ratification to thc Torture ConVcntlon, the Umtcd Statés expressly
defined the term “cruel, mhuman, or degrading treatment or puhishment” for puiposés of Article -
. .16 of the Convention. The reservation limited- “cruel and unusual or ‘inhumane treatment or

" puaishiment” to the conduct prohibited under the Fifth, Fourtcenth and Eighth Amendments.
This reservation cannot be said to defeat CAT's ObjGC( and purpose. As with the U.S, definition
of torture, it does not expand the right to engage in-cruel, mhuman, or degrading treatment.

" Rather, the rcscrvatlon merely reaffirmed the United States” consistent interpretation of this
- amblguous tctm While 'several countries oommcntod on this reservation, those objections, if’
valid, /mean simply that Article 16 is not in force between the United States. and the ob}cctmg
statcs 64 Asto the rcmammg countries, thxs reservationis a bmdmg obligation.

Thc U.S. reservation is 1mportant in light of the Iack of mtcmauonal consensus rcgardmg A _
. thc meamng of crucl mhuman or dcgradmg treatment. See, eg. Forti v.. Suarez—Mason G694 F.

‘1 Axnclc 16 like the other ﬁrsl Is aruclcs in the treaty, is non-self exccuting. 'I'hc Umtcd Statcs took a reservation
to this 'scction, as with the other first fifteen-articles; that: this section was non-sclf executing. As explained in text,
thercfore ‘they not' only “are not fcdcxal law coguizable in fedcral court, they also place no obligations on thc
Executive Branch.” Letter for Alberto R. Gonzales, Counsel to the President, fiom Joba C. Yoo, Deputy Assistant
Attorney ‘General, Office of Lega? Counsel, at 1 (July 22, 2002).. See also Buell v. Mitchell, 274 F3d 337, 372 (6t
Cir. 2001) (“Courts in the Upited States are bound to give cffect to international law and to international agrecments,
.except that a: non-sclf-executing agreement will not be given effect as' law in the-absénce of uccessary authonty "
(intemal quotation marks and citation omitted).
* ' The United States took the same reservation with respect to a provision in the International Covenant on Civil and
Political Rights, Dec. 19, 1966, 999 UN.T.S. 171, .that- pmhibxted cruel, mhuman. or dcgndmg treatment . or-
i gumshmcnt. ’ :
Three countrics objectéd to this rcscrvauon. Finland 2nd thc thhcrlands ObJCCth to tlns reservation on thc
ground that it was’ incompatible with the ob;cct and purposc of the treaty. Additionally, these two countrics, along:
with Sweden objected to this rescrvation because of its reference to national law, which these countries found to fail -
" to clearly define U.S. treaty obhgatxons A fourth country, Gcrmany, merely commented that this reservation dfid]
not touch wpon the obligations of the United States of America as State Party to the Convcnuon " Thtsc objections
and comments,.as noted earlier, were untimely and thus invalid.
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. Supp- 707 H 1-12 (N.D. Cal. 1988) (sustammg carher dismissal of crucl, mhuman, or dcgmdmg .

. -treatment of punishment beoause the court concluded that thcrc was insufficient consensus’
dcﬁmng the prohibited ‘conduct), Q‘" Knight v. Florida, 528 U.S. 990 (1999) (Thomas, J.
concurring-in the denial of cert.) (noting that international ‘courts were not in agreement as to
- - whether a lengthy delay between sentencing and execution .constituted “cruel - inhuman or.
" ‘degrading treatment or punishment” and that ¢very court of appeals. to have addressed such a-

~ claim had rejected it). Indeed, the drafters of CAT cxprcssly recognized the absence of any -
‘consensus .as to what kind of treatment or pumshmcnt rose to the level of “cruel, inhuman, or -.

g dcgrad‘mg trcatmcnt or punishment.” As noted above, it is precisely because this- term ‘had no
~“coherent meaning -under - international law that- the drafters chose’ mot to require - the

crtmmahzauon of such conduct: See CAT Handbook at 47. Compare CAT, art. 4.(“Bach State - .

_ Party shall ensure that-all acts of torture are offences under its criminal law.”) with id. art. 16
(“Each State Party shall undeitake to prevent in any: territory under its ]\msdlctlon ather acts of -

: - cruel, human, or degrading treatment or punishment which.do not amount to torture . . . ."). .
" .-. Given- the wide-ranging nature of -intemational decisions regarding this phrase, somic -

mtcmatxonal dcclsxons might give the phrasc almost limitless application. For cxamplc, in
Iwanczuk v. Poland{ (Bur. Ct. HR. 200]) the Buropean Court of Human Rights concluded thata
“strip search, undertaken- because a prisoner had once been found with a knife, as well as certain
* humiliating remarks the guards.allegedly made about the prisonier’s body (which the government

disputed), “amountedto degrading treatment . . . .” Id: at §59. In reaching that conclusion, the .

court reasoned, “{I]t is sufficient if the vxotxm is humxhatcd in his.or her own eyes.” Id. at {51 . -

(citations omitted). And in Irelandv. United Kingdom (Bur. Ct. H.R, 1977), a decision discussed

in more detail below, the court conclided that actions that “arouse . - feelings of fear, anguish.

" and inferiority capablc of humiliating and debasing [the pnsoncrs] and possibly breaking their
.physical or moral resistance” constitutes degrading treatment. Jd. at §°167. Under. these
- decisions anything that a detainee finds humiliating or offensive, or anything geared toward
reducing that person’s moral or physxcal resistance to cooperating could constitute degrading’
treatment or punishment. These opinions would reach conduct far below the standard articulated
“in the U.S. reservation and would produce precisely the expansive and limitless results that the
- United States sought to avoid. Ultimately, as explained above, the United States.is bound only

by the treaty obligations to which it has consented. We explain below the substantive standards - -

. that this reservation to the definition of cruel, inhuman, and degrading treatment or punishment

éstablishes. We address first the Elghth Amcndmcnt and then the standard established by the :

-Fifth and Fourtecnth Amcndmcnts
i. .. - Eighth Amendment

Under the Suprcmc Court's “cruel and unusual pumshmcnt jurxsprudcno:c, there are two
lines of. analyszs that might be relevant to the conduct of interrogations: (1) when prison officials
_use excessive force; and (2) when prisoners challcnge their conditions: of confinement. As a

general matter, the excessive, force analysis often arises in situations in which an inmate has.
-attacked another jnmate or a-guard. Under this -analysis, “a prisoner alleging: excessive force
must demonstrate that the defendant acted’ ‘maliciously and sadistically’™ for the very purposeof

causmg harm. Porter v. Nussle 534 US. 516, 528 (2002) (quoting Hudson v. McMillian, 503

© As we cxphined in Part I, néither the Fifth Am:ndmcm nor the Exghth Amendment apply of their own force to
‘ the interrogations of alien enemy combatants held abroad. : ) , .
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: US. 1 7 (1992)). Acuons takcn in “good-faxth . 1o maintain or restore discipline” donot.
- constitute .excessive force. Whitley v. Albers, 475 US 312, 320-21 (1986) (“[W]c think .the - -
. .question whether the measurc taken inflicted nnnoccssaxy and. ‘wanton .pain- and suﬂ‘mng»
- ultimately turns on whether force was applied in a good faith effort fo maintain or restore
.+ discipline or mahmously and sadrsﬁcally for the very purpose of causing harm.”). (internal
- quotation marks and citation omitted); To determine whether an official-has met this standard, - -
- factors such as “the need for the application of force, the relationship between the ‘need and the -
- amount of force that was used, {] the extent of injury inflicted[,]” are to be-considered as well as
" “the extent of the threat to the safety of staff and. inmatcs, as reasonably perceived by the

mponsiblc officials on the basis of the facts known to them, and any efforts made to temper the.

severity of a forceful response.” ‘Id: at 321 (intemnal quotation marks and citation' omitted). Put . .
" -another way, the actions must be necéssary and proportional in light of the danger that -

reasonably ‘appears to be posed: -Moreover, the Supreme Court has emphasized that defercnce

o must be, accorded to the decisions of prison officials “taken in- response to an actual confrontation’ B

with riotous mmat%" as well as “to pmphylactxc or preventative measures intended to roducc the’

- mcxdencc of these or any other breaches of prison dlscxplmc * Id. at322.

This standard appcars to be most potentzally apphcablc to mtcrrogatmn tcchmquw ihat-

- may mvolvc varying degrees of force. , As is clear from above, the excessive force analysis tums .

on whether the official acted in good faith or maliciously and sadistically for the-very purpose of

" causing harm. For good'faith to be found, the usc of force:should, among other -things, be ";5 -
- mecessary. Here, depending upon the ‘precise factual circumstances, such ‘techniques may be

necessary to ensure the protection of the government's. interest here—national security. As-the

" Supreme Court rccogmz,cd in Haxg v. Agee, 435'U.S. 280 (1981) “It is “‘obvious and unarguablc
- . - thatano- govcmmcntal interest is more compelling than the security of the Nation.”  Id. at-307 -
. :(quofing Aptheker v. Secretary of State, 378 U.S. 500, 509 (1964)). Inthe typlcal excessivée force.
“case, the pYotection of other inmates .and off]ccrs or .the maintenance -of order are valid
.govemment intcrests that may ncccssu;atc the usc of force. - If prison administration or the
protection of one person can be deemed to be valid governmental interests necessitating the use

of force, then the interest of the United States here—obtaining mtclhgcncc wtal to the pmtcctlon .
of thousands of Amcncan cxhzcns——«:an be no lcss valld &

: Io be sure; no court has cncgur_xtc_rcd the procxse cuctunst_ani:@.hcre.- ane&;g:lcss, Eigh_th

l Amendment cases most often concern instances in which the inmate is a:threat-to safety, and
" here force. would be used to preveat a threat to the safety of the United States that went beyond a

single inmate or a single- prison. We believe it is beyond question that there can be no more _
compelling govcmmcnt interest’ than that which 1s presented here.- Just as prison officials are

" given deference i in ‘their response to rioting. inmates or -prison dxscxplmc so too must the
- “Bxecutive be given discretion in its decisions to respond to the grave threat to national security.
- posed by the currem conflict. Whether the use of more aggressive techniques that involve force
* “is permjssible will depend on the information that relevant officials have regarding the nature of
~ - the threat and the hkchhood that the partxcular dctamec has information relevant to that threat.

Whether the mtcrmgators have acted in good faith would tum in pan on thc injury

" inflicted. For cxamPIc if the technique caused minimal or minor pain, it is less hkcly to be
_problematic under this staindard. The use of forcc must also be proportional, 1. €., there should
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' <_also bc some rclatxonshxp botwccn the tcchmquc used and thc nccwsxty of itsuse. So, if oﬁiclals -

- had credible threat information that a US. city was to be the target of a large-scale terrorist

. attack‘a month from now and the detainée was in a position .to have information that could Jead

E to-the thwarting of that attack, physical contact such as shoving or slapping the dctainée clearly
-would not be disproportionate to the threat posed. In such an instance, those condvicting the -

“interrogations would have acted in good faith rather than mahczously and sadxsucally for the vexy
- pm:posc of causmg hann. :

. - .- -We also note that the excessive force analysxs mxght also apply o thc use of thrcats -
~ Some courts have held that thieats can state an excessive force claim. For examplc in Chandler -
. District of Columbia Dept. of Corrections, 145 F.3d 1355 (D.C. Cir. 1998), the D.C. Circuit
found that a coirectional officer’s threat to the inmate had put him in “imminent fear of his life. -

. because she was in a’ posmon to carry it out™ Id. at 1361. The court concluded that

..“[d]ependmg upon the gravity of the fear, the credibility of the. thrcat. and on [the inmate’s] -

psychological condition, the threat itself could have causcd more than de rminimis harm and

.. - therefore could 'havc been sufficient to state a claim of excessive use of force.” Id. at 1361. See
" ‘also Northirigton v. Jaclcs‘on, 973 F.2d 1518-(10th Cir. 1992) (holding that allcgatlon that officer’ -

. put a gun to the inmate’s head and threatened to kill him stated an excessive force claim). - But
* see Collins v..Cundy, 603 F.2d 825, 827 (10th Cir. 1979) (sheriff's idle threat to hang prisoner
- .did not.state a claim for an Eighth Amendment violation); Gaut v. Sunn, 810-F.2d 923, 925 (Sth
- Cir. 1987) (allegations that defendants threatepied inmate with physical barm, where plaintiff also
alleged thc defendants had beaten hxm, did not state an Eighth Amendment claim). )

Thc condmons of conﬁnement cases pmwdc a useful analogue to mtcn'ogatlon-_

. techmques that alter the condmons of a detainee’s cell and surrounding environment. The
conditions of-confinement analysxs often arises in claims concerning the use of administrative
scgregatlon and conditions attendant that segregation. In those cases, a condmo_n of-confinement

- 15 not “cruel and unusual” unless it (1) is “sufficiently serious™ to implicate constitutional
- protection, Rhodes V. Chapman -452 U.S: 337, 347 (1981), and (2) reflects “deliberate .

indifference” to the prisoner’s heéalth or safety, Farmer v. Brennan, 511 U.S. 825, 834°(1994).

The failure to demonstrate cither one of these components is fatal to the claim. The first element

is objective, and i inquires whether the challenged.condition is cruel and unusual. The second, so- =

called “sibjective” element requires an examination of the actor’s intent and inquires whether
. the challenged condition:is imposed as'a punishment: Wilson v. Seiter, 501 1U.S. 294, 300 (1991)

*- (“The source of the intent requirement is not the predilections of this Court, but the Eighth.

~_Amendment itself, which bans only cruel and unusual punishment. If the pain inflicted is not
. formally meted out as punishment by the statute or the sentencing judge some mcntal clement
. must be attributed to thc mﬂlctmg officer before it can qualify.™).

The Supreme Court has noted that “[n]o stanc ‘test’ can exist by which. courts defermine = -
whether conditions of confinement are cruel and unusual for the Bighth Amendment must draw-
“its mcamng from the evolving standards of decency that mark the progress of a maturing -

" society.” Rhodes, 452 U.S: at 346 (1981) (internal quotations marks and citation. omitted). See
.also Estelle v. Gamble, 429 U.S. 97, 102 (1976) (stating that the Eighth Amendment embodics

" “broad and |dcahst1c conccpts of dignity, civilized standards, humanity, and doccncy") Dcspxtc
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. 'tlns broad languagc, in recent ycars the Supreme Court clearly has sought to limit the reach of -
-~ the Elghth Amendment in the prison-context and certam gmdclmes emerge ﬁom these cases.

- As fo’ thc obJecuvc clcmant, thc Court has estabhshcd that “only’ those dcpuvat:ons

.- :_. denying ‘the minimal civilized measures of life’s nccwsltm -are sufﬁcxcntly grave to.-form the.- -
. " basis of an Eighth Amendment violation.” Wilson, 501 U.S: at 298 (quoting Rhodes, 452 U.S. at

"L 347) Tt is not enough for a prisoner to show that he has beén subjected to- conditions that are - ]

_ " merely “restrictive .and ‘even -harsh,” as such conditions are simnply ‘part of the penalty. that ..
". ¢riminal offenders pay for their offenses against socicty.” Rhodes, 452 U.S. at 347. See also id, -

" at 349 (“the Constitution doés not mandate comfortablé prisons”). Rather, a prisoner must ghow

. that he has suﬁ'crod a “serious deprivation of basic human needs,” id. at 347, such as “essential
‘food, medical care, or sanitation,” id, at 348. See also Wilson, 501 U.S. af 304 (requiring “the
_dcpnvanon of a smglc, identifiable human need such as food, warmth, or exercise™). “The
,Amcndment also imposes [the duty-on officials to] provide humane conditions of confinement; -

- pnson officials must ensure that inmates receive adequate food, clothing, shelter, and medical o

care, and must takc rcasonable meéasures to guarantee the safety of the inmates.” Farmer, 511

o .U.S. at 832 (intcmal quotatlon niarks ‘and citations omitted). The Court has also articulated an

“alternative test inquiring whether an inmate was exposed to “a substantial risk of serious harmn.”

. Id. a1 837. See also DeSpain v. Uphoff, 264 F.3d 965, 971 (10th Cir. 2001) (“In order fo satisfy -

the [obgccuvc] rcqulrcmcn(, the inmate must show that he is incarcerated under conditions posmg "
4 substantial risk of scnous harm.’ ') (mtcrnal quotatxon marks and citation omifted).

In these recent cases, the Court has madc clmr that the condmons of wnﬁncment are not
to be assessed under a totality-of-the-circumstances approach. In-Wilson v. Setter 501US:. 294
(1991);- the Supreme Court” expressly rejected the contention that “each condition must be
considered as part of the overall conditions challenged.” Id. at 304 (internal quotation marks and
citation. omifted). Instead, the Court concluded that “[s}ome conditions of confinement may
establish an ‘Eighth Amendment violation ¢ ‘in combination’ when each would not do so-alene, but
only when they have a mutually enforcing effect that produces the’ deprivation of a single -
- identifiable human need such as food, warmth, or exercise—for example, a low cell temperature

at night combined with a failure to issue blankets.”- Id. As the Court further explained, “Nothing -

* so amorphous as ‘overall condmons‘ can rise 10 the level of cruel and unusual punishment when -
. no spcc1ﬁc deprivation of a single human need exists.” Id. at 305. ‘

. ' To show deliberate indifference undcr the subjective element of the condltlons of
] confinenzent test, a prisoner must show that  the official kriows of and disregards an excessive
" risk to inmate health or safety; the official must both be aware of facts from which the inference
- can be drawn that a substantial risk of serious harm exists and he must also. draw the inference,”
Farmer, 511 U.S. at 837. This standard requires greater culpability than mere negligence. See
id. at 835; Wilson, 501 U.S. at 305 (“mere negligence would satisfy neither {the Whitley standard
-of malicious and sadistic- infliction] ‘nor the more lenient deliberate indifference standard™)
. (intemal quotation'm'arks omitted). Deliberate indifference is, however, “satisfied by something
“less than acts or omissions for the very purpose of causing harm or with knowledge that harm
will result™ Farmer, 511 U.S. at 835. Moreover, the Court hag emphasized that there need not
be direct cvxdencc of such intent. Instead, the “exxstcncc of this subjective state of mind [may be
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- *.inferfed) from the fact that the risk ofharm is obvxous." Hope v. Pelzer, 122s. Gt 2508 2514 ,
o ) :(M)

: . Omeofij its most reccnt opinions on conditions of oonﬁnancnt———Hope v. Pelzer, 122 S Ct.
T 2508 (2002)—-—xllustratw the Court’s focus on the necessity of the actions undertaken in response
’ to a disturbance in determining the officer’s subjective state of mind® In Hope. following an -
exchange of vulgar remarks™ between ithe inmate Hope and an officer, the two got into.a -
~ “wrestling match.” Id. at 2512. Additional officers intervened and restraiied Hope. - See id.
" ‘These officers then took Hope back to the prison. Onice there, they required him to take off his-
- - shirt and then attached him to the hitching post, where he remained in'the sun for the next seven
“bours. See id. at 2512-13. During this time, Hope received no bathroom breaks. He was given
- water only oncé or twice' and at least onc guard taunted him about being thirsty. See id. at 2513.
-The Supreme. Court concluded- that the facts Hope alleged stated an. “obvious” Eighth

Amendment violation. 7d. at 2514. The obviousness of this violation stemmed from the utter- -

. lack of nccwsnty of the guard’s actions. The. Court cmphasmod that “[a]ny safety concerns™
. arising from the scuffle between Hope and the officer “had long since abated by the time [Hope]
. was handcuffed to the hitching post” and that there was & “clear lack of an"emergency situation.”

~ Id. ‘As a result, the Court found that “[t]lns punitive treatment amount[ed] to [the] gratuitous

' mﬂxctlon of ‘wanton and unnecessary® pain that our precedent -clearly prohibits.” 1d.-at 2515,
© . Thus; the necessity of the govcmmcntal action bears upon ‘both the condmons of conﬁncmcnt '
) anal_ysxs as Wcll as the excessive force analysis. .

Hcrc mtcrrogatxon inettiods that do not dcpnve efiemy: combatants of basic human nccds
would inot meet thé objective element of the conditions of confinement test. For .example, a
dcpnvatlon of a basic human need would include denial of adequate shelter, such as subjecting a "
detairiee to the cold without adeguate protection.” See Dixon v. Godinez, 114 F.3d 640, 642 (Tth
Cir.1997). A brief stay in-solitary confinement alone is insufficient to state a dcpnvatxon See, .
e.g., Leslie-v. Doyle, 125 F3d 1132, 1135 (7th Cir. 1997) (“A brief stay in dlsc1plma1y

. segregation, here 15 days,] is, figuratively, a kind of slap on the wrist that does not lead to a
cognizable Elghth Amendnient claim.”). Such things as insulting or verbally ridiculing detainees

- would not constitutethe deprivation of a basic liuman need. See Somers v. Thurman, 109 F.3d
614,7624 (9th Cir. 1997) (“To hold that gawking, pointing, and joking [about nudé prisoners)
“violates ‘the -prohibition againist cruel and unusual pumshmcnt would trivialize the objective’
- component of the Righth Amendment test and rcndcr it absurd.”) Additionally, the clothing of a

. - detainee could also be taken away for a period of: time without necessarily depriving -him of a

basic human need that satisfies, this objective test. See, e, .8., Seltzer-Bey v. Delo, 66 F.3d 961,
964 (8th Cir. 1995)." While the objective element would not.permit the dcpnvatton of food'

" altogether, alterations in a detainee’s diet could be ‘made that would not rise to the level of a

denial of life’s necessities. As the Ninth Circuit bas explained, “The Ei ghth Amendment
requlr&c ‘only that prisoners receive food that is adcquatc to maintain health; it need not be tasty
or acsthetlcally p]easmg LaMaire v. Maass 12 F.3d 1444, 1456 (9th Cir. 1993).

E Although the officers’ actions in Hope were undertaken in response to a scufﬂc bctwccn an inmate and a guard, -
" the case is more properly thought of as a conditions of confinement case rather than as an “excessive force” case.
" By examining the officers” actions under the “deliberate indifference standard™ the Court analyzed it as a.conditions
of confinement case. As explained in text, the deliberate indifference standard is inapplicable to claims of excessive

- force.
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Evcn lf an mterroganon method amounted fo a depnvauon of hfc s necessities under thc
" - _objective test, the subjéctive component would still need to be satisfied, j.e., the: interrogators
- "would'have to act with deliberate indifference to the detainec’s health or safety. We believe that
. if an interrogator acts with the honest belief that the interrogation mtthods used on a particular . -
~ detainee do not present a serious risk to the detainée’s healthi or ‘safety, he: will not have acted
" with déliberate indifference. An honest bélief might be demonstrated by due diligence as to the
" effects of a particular interrogation. tcchmquc combmed with :an asscssment of the pnsoncr s
' psychologlcal hedlth. : :

Fmally. the mtcrroganon mcthods ‘cannot bc unncccssary or wanton. As ‘We cxplamed S

regarding the excessive force analysis, the government interest here is of the lnghest magnitude. -
_-In the typical conditions of confinement :case, -the protection of -other- inmates -of officers, the
protection of the inmate allcged to have suffered the.cruel and uriusual punishment, or even the
maintenance of order in the prison, provide valid governmenit intetests ‘that may Justlfy various
deprivations.. See, e.g., Anderson v. Nosser, 438 F:2d 183, 193 (5th Cir. 1971) (“protect{ing.
inmates] from:- self-inflicted injury, n protcot[mg] the gcncral prison populatmn and personnel -
from-violate acts on his part, [and] prevent{ing] [J escape” are all legitimate penological interests .
that ‘would permit the imposition of solitary confinerient); McMahon v. Beard, 583 F.2d 172,
175 Gth Cir. 1978) (prcvcnuon of inmate suicide is a legitimate interest). As with excessive
force; 1o court has encountered the precise circumstances here under conditions of"confinement
jurisprudence. Noncthclcss, we believe it is bcyoud question that there can be no . more '
compcllmg government interest than that which is presented here and depending upon the-
~ precise factual circumstances of an interrogation, ¢.g., where there was credible information that
the encmy combatant had information that could avert a threat, dcpnvatxons that may bc caused -
would not be wanton or unneccssary

u Flfth and Fourteenth Amendments

- Under thc Due Pmcess clauses of thc Fifth and Fomtccnth Amcndmcnts & substanuvc :

"duc process protects an individual from “the exercise of power without any reasonable

justification in-the service of a legitimate governmental objective.” . County of Sacramento v.
Lewis, 523 U.S. 833, 846 (1998). Under substantive due process “only the most egregious
- official conduct can be said to be arbitrary in the oonstltutlonal scnse.” " Id. at 846 (intcmal _
-quotation: marks and- citation _omitted). That conduct must “shock[] the conscience.” .See
generally id.; Rochm v. Cali fonua 342 U S. 165 (1952) Unllkc governmcnt actions subjcctcd

o Thc substantive due proccss stapdard dxscusscd n this scction apphcs to both the Foum:cnth ‘and Fifth ~
- Amendment Duc Process Clauses.”
# In the scminal case of Rochin- v. Canmea 342 U.S: 165 (1952), the police had some information that the
dcfcndant was selling drugs. | 'I'hrcc officers went to and entercd the defendant’s home without 2 warrant and forced
- open the door to the defendant’s bedroom.  Upon ‘the opening doar, ‘the officers saw_two pills and asked the
deféndant zbout them. Thc defendant promptly put them .in his mouth. The ‘officers “]umpod upon him and
sttempted to extract the capsulcs. Id. at 166. The police tried: to pill the pills out of his mouth but despite
considerable struggle the defendant swallowed them. - The pohcc then took the defendant to a hospital, where 2
doctor forced an enmetic solufion into the defendant’s stommach by sticking a tubc down his throat and into his.
_ stomach, which causcd thc defendant to vom:t up the pills. The pills did in fact contain moxphmc ‘See id. The

UNCLASSIFIED | SBCRETNOFORN—




e aee o

- to swmny undcr proccduxal duc proc&cs, ‘which are constltuuonally pcnmssiblc S0 long as the

govemment affords adequate processes;, govemment actions that “shock the conscience” are

~* prohibited irréspective of the procedures: that the govemment may employ in uhdertdking those =~
_ actions. See generally Rocluu v: California, 342 U.S. 165 (1952). . The Supreme Court has

limited the usc of the nebulous Standards™ of substantive:due process and sought fo steer
constxtunonal claims to more specrﬁc amendments. See, ég. Grakam v. Connor, 490 U.S, 386,

- 393-95 (1989) {(holding that damages claim for injuries sustained when officers used physical.

force duririg a stop should be analyzed under the Fourth Amendment rather than substantive due

proccss), Whitley v. Albers, 475 U.S. 312, 327 (1986) (holding that substantive due process-
‘provides no greater protection to prisoner shot during a prison riot than does the Eighth
Ammdmcnt) See also Matta-Ballesteros v. Henman, 896 F.2d.255, -261 (7th Cir. . 1990)

(declining to analyze claim under the “shock-the-conscience” standard because Fourth

" Amendment provided that court with an acplxcn textual constitutional protccnon under which to
.- analyze the plaintiff’s ‘claim of excessive force). -As the Court cxplained in Albright v. Oliver;
. 510 U.S. 266 (1994), “{w]heré a particular Amendment provides an explicit. textual source of
constitutional protection agairist a particular'sort of govcmmcutal behavior, that Amcndmmt, pot
- the.more. gcnerahzod iotion of substantive du¢ process, must be the guide for analyzing these. -

.- claims.” Jd. at-273 (plurality opinion of Rehnquist, C.J.).- See also County of Sacramento, 523

U.S. at 843 (“{s}ubstantive -due process analysis is therefore inappropriate” if the claim is
covered by a specific Amendmient). Thus, although substantive due process offers another-line-

of analysxs it does not provide any protection greater than that which- thc Eighth Amcndmcnt

- prowdcs See Whitley, 415 USS. at 327.

To shock thé conscience, the conduct at issue-must mvolvc more than mere negligence by
the executive official. See County of Sacramento, 523 U.S. at 849.. See also Daniels v. Williams,
-474.0.S. 327 (1986) (“Historically, this guarantee of due process has been applied to deliberate
decisions of government officials to deprive a person of life, liberty, -or property.”) (collecting

. cases). Instead, “(i]t is . . . behavior on the other end of the culpability spectrum that would most
-.probably - support -a substant:ve duc -process claim: conduct intended to -injure in some way
unjustifiable by any govermnment interest is the sort of official action most likely to rise to the .
conscience-shocking level.” County of Sacramento, 523 U.S. at 849. In some Circumstances,
however, recklessness of gross negligence may suffice. See id. The requisite level of culpability
is-ultimately “not . . . subject to mechanical-application in unfamiliar territory.” Id. at 850. As "
the Supreme Court has explalncd ““Deliberate indifference that shocks in 6ne environment may
- not .be so patently- egregious in another, and-our concem with preserving the constitutional
propottions. of substantive due process demands an exact analysis of circumstances beforé any

abuse of power is condemned as conscience shocking.” Jd. As a general matter, deliberate

indifference would be an appropriaté” standard where there is a real possibility for actual -

deliberation. In other circumstances, however, where quick decisions must be made (such as

-52

Thc shodc—thcmnsc:cncc standard appcars to be an cvolvmg one. The Court’s most

Arccent opinion regarding thxs standard cmphasxzcd that the conscience shocked ‘was thc

- Court found that tbc actions of the pohcc ofﬁccn shockcd the conscience” and thcrcforc vwlatcd Rochin's due
- process tights. /d. at 170.
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.contempofdrjr conscience,” Id. at 847 n:8 (mﬂphaﬁs added). The Court cxplamcd that while a -

n Judgmicnt of what shocks the conscience “may be informed by a history of liberty protection, it =

necessarily reflects an undcmandmg of traditional executive behavior, of contcmporary practice, _

o and of the staridards of blame generally applied to them.” Jd. Despite the evolving nature of the

standard, it is objective rather than subjective. The Supreme Court has cautioned that although'

" “the gloss has . .. not been fixed” as to what substantive due process is, judges “may not draw on *~ .

[their] mercly peisonal and private notions and disregard the limits that bind Judges in their

Judicial function. .. . [TThese limits are derived from considerations that are fused in the whole

‘nature of ourjudicial process.” 342 USS. at 170. See United States v, Lovasco, 431 U.S. 783

.+ (1973) (reaffirming that. the test-is -objectivé rather than subjective). As the Court further =
- explained, the conduct at issuc must “do more than offend-some fastidious squca:mshnoss or- S
'pnvatc scnumcntahsm to wolatc due profess. Rochm, 342U S.at 172 . - S

Addltlonally, Ingrakam V. anhl 430 U S. 651 (1977), clanﬁcd that unda' substanuvc-'-

. due process; “[{]here is, of course, a de minimis level of imposition with which the Constitution’ -

is not-concerned.” ‘Id. at 674.- And as the Fourth Circuit has noted, it is 2 “principlc™ “inherent i in
the Elghth [Amcndmcut] and [substanhvc ‘due process]” that “[n]ot - . . every malevolent touch

- . by a prison guard gives rise to a federal cause of action. See Johnson v. Glick, 481 F.2d at 1033

(“Not. every push or shove, even if it may later seem unnecessary in the peace of a judge’ s

"chambers, violates a prisoner’s constitutional rights’). " Riley-v. Dorton, 115 F:3d 1159,-1167

(4th Cir. 1997) (quoting Hudson, 503 US. at 9). Instead “the {shock-the-conscience]
inquiry-. . .[-is] whether the force applied caused injury so scvere, and was so disproportionate to

- the need prcscntcd and: so inspired by malice or sadisrn . . . that it amounted to a brutal and - .
- inhummane abuse of official power literally shocking to thc conscience.” Webb v. McCullough, =

828 F.2d 1151, 1158 (6th Cir. 1987). Examples of physical brutality that “shock the conscience™
include: the rape-of a plaintiff by a uniformed officer, see Jones v. Wellharn, 104 F.3d 620 (4th
Cir. 1997); a police officer striking the plaintiff in retaliation for-the plamhff photographing the
police officer, see Shillingford v. Holmes; 634 F.2d 263 (5th Cir. 1981); police officer shooting a

. flesing suspect’s legs without any probable cause.other than the suspect’s running and failure to |

stop, see Aldridge v. Mullins, 377 F. Supp. 850 (M.D. Tenn. 1972) afi"d, 474 F.2d 1189 (6th Cir.
1973).. Moreover, beating o sufficiently threatening someonc - during the ‘course of- an -

- ‘interrogation can constitute conscience-shacking behavior. * See Gray v. Spillman, 925 F.2d 90, .
91 (4th Cir. 1991) (plaintiff was beatcn and threatened with further beating if he did not confess). -
. By cantrast, for example, actions such as vabal insults and an angry slap of “medium force” did -~
- not constitite behavior that “shocked the conscience.” See Riley, 115 F.3d at 1168 n. 4 (4th Cir.
-"1997) (finding claxms that such bchavmr shocked the. conscu:nce “meritless’ ’) A

Physical brutahty is not ‘the only conduct that-may meet the shock—thc»conscncncc

- standard. In Cooper-v. Dupriik, 963. F.2d 1220 (9th Cir. 1992) (en banc), the Ninth.Circuit held

that certain psycholog;cally—cocrclvc interrogation techniques could constitute a violation of -

 substantive ‘duc process.- The interrogators- techniques were “designed to instill -stress,
_ hopclcssness and fear, and to break [the suspect’s] resistance.” Id. at 1229. The officers

planned to 1gnorc any request for a lawyer and to ignore the ‘suspect’s nght to remain silent, with - |

the express purposc that any statements he mlght offer would help keep him from testifying.in - -
- his own defense. See id. at:1249. It was this cxpress purpose that the court found to be the.
' aggravatxng factor” that led it to conclude that the conduct of the pohcc “shockcd the
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consgicnce.” Id. at 1249. The court rcasoncd ‘that while “[i]t is a lcgmmate purpose of police-.
_investigation to gather evidence and muster information that will surround a guilty defendant and- -
make it difficult if not impossible for hlm to -escape justice[,]J “when the metheds chosen to

. gather such evidence and information arc ‘deliberately untawful and flout the Constitution, the -

.lcgmmacy is lost.” Id. at 1250. In Wilkins v. May,.872 F:2d 190 (7th Cir. 1989), the Seventh

Circuit. found that severe mental distress inflicted on a suspect could be a basis for a substantive
" due process claim. See id. at 195. See also Rhodes v. Robinson, 612 F.2d 766, 771 (3d Cir.
1979) (claim of émotional harm could be the basis of a substantive due process: claim). The -
‘Wilkins court found that under certain circumstancés interrogating a suspect with gun at his-head

. could violate thoscrights. See'872 F2d at 195, Whether it would rise to the level of a violation -

depended upon: “whether the plaintiff wag able to show “misconduct that a. reasonable pcrson .
would find so beyond the riorm of proper police procedure as to shock the conscience, and that it

s calculated to induce not merely momentary fear or anxiety, but severe mental suffering, in the.

. -plamtxtf " Id. On the other hand, we note that merely deceiving the suspect does not shock the
“conscience, see, ¢.g., United States v. Byram, 145 F.3d 405 (Ist Cir. 1998) (assuring defendant.
+ -he was not in danger of prosecution did not shock the conscience), nor does the use of sympathy‘ j

. or friends as mtcrmcdlanw, see, e.g., United States v..Simtob, 901 F.2d 799, 809 (9th Cir.- 1990)

1

Although the substantlvc due proccss case law is not pellucid, several pnncxplcs emerge. ;

- Flrst, ‘whether "conduct is conscience-shocking turns in part on whether it is without any-
justification, i.e., it is “inspired by malice or sadism.” Webb, 828 F.2d at 1158. Although enemy
combatants may not pose a threat to others in the classic sense seen in substantive due process
cases, the detainees here may be able to prevent gfcat physical injury to countless others through
their knowledge of future attacks. By contrast, if the interrogation methods were undertaken
solelysio produce severe mental suffering, they might shock the conscience. Second, the official

“must have acted with more than mere negligence. Because, generally Spcakmg, there will be
_time for dehbcratlon as to the methods of interrogation that will be-employed, it is likely that the

.~.culpability requirement here is deliberate indifference. See County of Sacramenté, 523 U.S. at
'851-52. Thus, an official must know of a serious risk to the health or safety of a detainee and he -

must act in conscious disregard for that risk in order to violate due process standards. Third, this -

 standard permits some physical contact.. Employing a shove or slap as part of an mtcrmgapon K

would not run afoul of this standard. Fourth, the detaince must sustain some sort of i mjury asa

. result of the conduct, e. g physxcal injury or severe mental distress.

5. Ioternational Decisions on the Conduct of Interrogations

Although decisions by formgn or mtcmatlonal bodies are-in no way binding authorxty '
upon the United States, they provide guidance about how other nations will likely react to our
. interpretition of the CAT and Section 2340. As this Part will discuss, other Westem nations
have generally used a high standard in determiring whether interrogation techmqucs violate the

‘international prohibition on torture. In fact, these decisions have found various aggressive .

interrogation methods to, at worst, constlgnc cruel, inhuman, and degrading treatment, -but.not .
torture. . These decisions only reinforce our view that there is a clear distinction between the two
standards,_and- that only extreme conduct, resulting in pain that is of an mtcnsnty often
accompanying serious physwa] mjury, will violate thé latter.
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a. European Court of Hnman Rights

. An analoguc to CAT's provxsxons can be found in the Eumpean Conventlon on Human

. Rxghts and Fundamental Freodoms {the. “Eurdpean’ Conyention™).- This convention prohibits

. torture, though it offers no definition of it. . It also prohibits cruel, inhuroan, or degrading:
_ treatment or punishment, again without definition. By barring both. types of aots, the. European

- Convention implicitly distinguishes between them and further suggests that torturc isa grave ‘act
' bcyond crucl inhutuan, or degradmg treatment or punishment. - .

] The loadmg Eumpcan Couxt of Human nghts case cxphcatmg the differences bctwccn
* torture and cru lggmhuman, or degradirig treatment or punishment is Ireland'v. the United
-Kingdom (1978) In.that case, the Burofican Court of Human Rights cxamined interrogation
' techniques somewhat more sophisticated than the rather rudimentary and-frequeatly obviously
-cruel acts described in the TVPA. cascs. - Careful attention to this case is worthwhile not just
because the tase- examines mcthods not used in the TVPA cases, but also because the Rcagan
. adxmmstranon relied on this case in reaching the conclusion that the term torture is reserved in -
international usage for “cxtrcmc delibaatc and unusually cruel prachccs ”"8S. Trcaty Doc. No
. 100-20, at 4. : :

. Thc methods at 1ssuc in Ireland wcxe

4)) Waﬂ Standmg Thc pnsoncr stands sprcad eagle agamst the wall, with fingers lngh
- above his head, arid feet back so that he is standmg on his toes such that his-all of his
- weight falls on his fingers.
+.{2) Hooding. = A black or navy hood 1S placed over the pnsoncr s head and kcpt there
- - except during the interrogation.
= (3) Subjection to Noise. Pending mtcrroganon, the prisoner is kept ina room w1th a loud
* and continuous hissing noise. .
(4) Sleep Deprivation. Prisoners are deprived of slccp pending interrogation.
(5) Deprivation of Food and Drmk. Prisoners receive a reduced diet during detention and
. pénding mtcrrogatlon v

The Europcan Court of Human Rights concluded: that these techmques uscd in .

. combmatncm, and apphcd for hours. at a time, were inhuman and dcgmdmg but did not amount to
torture. In analyzing whether these methods constituted torture, the court treated them as partof
a single’ progmm See ‘Ireland. § 104. The court found that this. program caused “if not actual -
bodily injury, at least intense physical and mental suffering fo the person subjected thereto and
also' led to acute psychxatnc disturbances during the interrogation.” Jd.{ 167. . Thus; this
- program “fell into the category-of inhuman treatment(.}” Jd. The court furthier found that “[tJhe
techmqucs were also degradmg since they were such as to arouse in their victims feeling - of fcar

Accordmg to onc commcntator the Intcr-American Court of Human Rights has also followed this decision. See
Julic Lantip, Torture and Cruel, Inhuman and Degrading Treatment in the Jurisprudente of the Inter-American
Court of Human Rights, S ILSA 1. Int'l & Comp. L.'551, 560-61 (1999). The Intci-American Conveation to Prevent
and Punish Torture, however, defines torture much differently from CAT or U.S. law and, as such, any cases under
that treaty ‘are not relevant here, See Inter-American: Convention to Prevent and Punish Torture, opened for

signature Dec 9, 1985, art. 2, OAS TS. No 67, 25 LLM. 419 (1985) (cntcrcd into force Feb. 28, 1987 but the
United States has never sngncd or rauﬁcd it). ,
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o anguxsh and mfcnonty capable of humlhatmg and dcbasmg therm and possible [sic] breakmg-

 their physxcal or moml resistance.” Id. Yet, the court ultxmatcly oonc.ludcd

: : Although the five ‘techniques, -as apphod in combmatlon, undoubtodly amountcd
. to inhuman and dcgradmg treatmeant, although their ‘object was the extraction -of -

~ “confession, the naming of othcrs and/or information and although they were used

- systematically,. they did not occasxon suﬁ'crmg of thc pamcular mtenszty and

cruelty implied by thc word torturo _

7

. Id. (cmphasxs addod) ' Thus, even though thc court had concluded that the techmquw produce
" “intense physical and mental suffering” and “acute psychlatnc dlsturbanm, they were not of -

B sufﬁcwnt mtcnsxty and cmclty to amount to torture.

s Thc court reached this conclusmn based on thc dlstmctlon thc Eumpcan Convcntxon drew
.- “between torture and, cruel, inhuman, or dcgradmg treatment or pumshmcnt. The court ‘reasoned
- that by cxprcssly disungmshmg between “these - two- categories of mtmcnt, the Emopcan

Convention. sought to “attach g specxal stigma to deliberate inhumén treatment causing very
_ serious and cruel suffering” Jd. § 167. According to the court, “this distinction derives
_“principally from a difference in the intensity of the suﬁ'cnng inflicted.” Jd. The court further
. ‘notedthat this distinction paralleled th¢ one drawn in the U.N.’ Declaration on the Protection
. From Torture, which specifically. deﬁncs torture as “‘an aggravated and deliberate form of cruel,

~inhuman or. degrading treatment or pumshmcnt’” Id. (quolmg UN. Declaratmn on _t_hc '

Protccnon From Torture).-

The court rched en this same “intcnsxty/cruclty‘ dwtmctxon to concludc that some
physxcal maltreatment fails to amount to torture. -For. cxamplc four detainees were severely

" beaten. and forced to stand spread- cagle up against a wall. See id. §110. Other detainees.were .

forced to stand spread cagle while an interrogator kicked them “contmuously on the inside of the

‘legs.” Id. § 111. Those detainces were beaten, some receiving injuries that were “‘substantial”

" and, others received “massive” injuries. See id. Another detainee was “subjectéd to ..

comparatiVely trivial” beatings™ that resulted in a perforation of the detainee’s .¢ardrum. and .

'some “minor bruising.” I §115. The court concluded that none of these sntuatlons attam[ed]
- the parUcular lcvcl [of severity] mhaent in thc notlon of torture.” Id Y 174 '

. b; Israell Supreme Court

The ‘European Court of Human Rights-is not thc only other court-to consider’ whcthcr ‘

such a program of interfogation techniques was pcrmxss1blc In Public Committee: Against

- Torture in Israel v. Israel, 38 LLM.. 1471 (1999), the Supreme Court of Isracl reviewed a-

. challenge brought against the General Security:Service (“GSS™) for its-use of five techniques. At
. issue in' Public Committee Agam:t Torture In Israel were: (1) shaking, (2) the Shabach, (3) the
. Frog Crouch, (4) the. excessive tightening of handcuffs, and (5) sleep deprivation. “Shaking” is
" “the forceful shaking of the suspect’s upper torso, back and forth, repeatedly, in a manner. whxch

causes the neck and head to dangle and vacillate rapxdly " I 1 9. The “Shabach" is actually a

oombmatxon of mcthods whercm the dcta.mcc
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-is smted on a small and low chalr, -whosc seat is tdtod forward, towards thc .
ground. Onc hand is tied behind the suspect, and placod inside the gap between

" the chair’s scat and back support. - His second hand is tied behind the chair,
against its back support. The suspect’s head is covaed by an opaque sack, fallmg
down to his shouldcrs Powcrﬁllly loud music is playcd in the room. :

_Id. {10.

- Thc“frog cmuch" consists of “oonsewtlvc pcuodlcal crouchw on the tips of one's toes; .
cach lasting for five mimite intervals,” 1d. ¥ 11. The excessive tightening of handcuffs simply
referred to the use handcuffs. that were too small for the suspects’ wrists: See id. § 12. Sleep
‘deprivation occurred whcn the Shabach ‘was used durmg “intense non-stop mtcnogaﬁons »10 Id.

o Whnlc' the Isracli Supreme Court- concluded that th'w; acts amo(mted to ctuél, and -
inhuinan treatment, the court did not expressly find that-they amounted to torture. To.be sure,
such a conclusion was unnecessary because even if the acts amounted only to cruel and inhuman -

- treatment tlie GSS lacked authority to use the five methods. Nonetheless, the ‘decision is still

best read as indicating that the acts at issue did rot constitute torture. The court’s descriptions of

" and canclusions about each method indicate that the court viewed them as merély cruel, inhuman
. or. degrading but not of.the sufficient severity to’ reach the threshold -of torture. While its
- descriptions._ .discuss ncc&ssxty, dignity, degradation, -and pain, the. court carefully ‘aveided -

describing any of these acts as having the severity of pain or suffering indicative of torture. See -
“id. -at §{ 24-29. Indeed, in assessing the Shabach as a whole,"the court even relied upon. the
European Court of Human Right’s Ireland decision for support and it did not evince
disagréement with that decision's conclusxon that the acts considered thcrcm did not constitute
torture. Seeid. 130 - -

In sum both the Europcan Comt on Human nghts and the Israclx Suprcmc Coun havc‘

i f.reoogmzcd a widc armray of acts that constitute crucl, inhuman, or degrading treatment or

pumshmcnt, but.do not amount to torture." Thus, they appear to permit, under international law, .-
‘an’aggressive interpretation as to what amounts to torturc, lcavmg that label to be- apphed only'

" where cxtrcmc c:rcumstanccs exist,

'B. - Clistomaryl_ntemaﬁonal'Law

 CAT constitutes the United' States’ primary intémational obligation on the issue of
torture. Some, however, might argue that the United States is subject to a second set of

' A_ obligations: created by customary international law. Customary intemational law and treaties ‘arc

often ‘described as the two primary forms of international law. Unlike treaties, however,

" customary international law is unwritten, arises from the practice-of nations, and must be

I
!

‘followed out of a sg:nsc of legal oblxgatxor; Wl}llc it may be the case that customary mtcmauonal

n The. court did, howcvcr dxstmgmsh between this slccp deprivation and that wfuch occurred as part of routine

interrogation, noting that some degree .of mtcxfmncc with the suspcc(’s tegular sleep habits was to be cxpcctcd. :
" Public Committee Against Torture‘ln Israel §23.
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e law prohiblts torturc, we believe thax it cannot imposé a substanhvc obhgatxon that would vary

" - - from that which CAT creates. 'Asa broad, recent multilateral agreement, CAT is the very state

- practice allegedly- represented by customary international law, and thus customary mtcmatlonal
- law could not ﬁmctlona]ly be any different from CAT. - : )

As our Ofﬁcc has prckusly cxplamod, customary international law “evolves thmugh a. ..
" dynamic process of state custom and practice.” Authority of the Federal Bureau of Investigation -
20 Overtide Internatxonal Law in_Extraterritorial Law Enforcemeént Activities, 13 Op. O.L.C.
163, 170 (1989). As one authority has described it, customary international law can be defined
. 8s a “general and consistent practice-of states followed by them from a sense of legal obhgatxon .
Restatement (Third), at § 102(2). The best evidence of customary international law is proof of -
- state practice. Id.-§ 103 cmt. a; see also Iraq Memordndun at 23. - Authorities observe that
" multilateral treaties -are important €vidence-of state practlcc See Restatement (Third), pt. TI-
introductory note at 14445 (‘Mululatcral treaties are increasing used also to codify and develop

- customary international ‘law.. . *); Military and Paramilitary Activities in and Against

-Nxcaragua (Nicaragua v. US.), 1986 1CJ. 14 (Junc 27) (rclymg on multl]atcral trcatxcs as
‘ cwdcncc of customary mtcmatlonal law), .. _

L Flrst, tlus must be the case because CAT, like other trcauw is the: wnttcn cxprcssxon of -
- an agreement. among signatories that willingly are bound by its terms. . It provides a carefully

" crafted- definition of the obligation regarding torture that nations, including the United States,

~ ‘have agreed to obey. By contrast, customary international law hias no written definition, and the
sources from which it can be drawn, such as the opinion of schiolars, non-binding declarations by
. various meetings and assemblies, diplomatic notes and domestic judicial decisions, do.not yield a -
‘defined and universal definition of the prohibited conduct. It is also unclear how universal and
" uniform state practice must be in order to crystallize into a norm of customary international law.
‘Indeed; scholars will even argue that a norm has entered into customary international law, such
as the prohibition on torture, while admitting that many -states practice" torture on theit own
citizens. See, e.g., Filartiga v. Pena-Irala, 630 F.2d 876, 882 (2d Cir..1980); B. Simma & P.
Alston, The Sources of Human Rights Law: Custom, Jus Cogens, and General Principles, 12
_Australian Y B. Int’l L. 82, 90-93 (1992). International law itself provxdw no guide. for
‘determining when the almost 200 nations in the world follow the same state practice sufficiently
to create a new norm of customary international law. - Even under the ambij guous methodology of
~ international law, it is-difficult to see how this form of law, which is never enacted through any
~ accountable process nof accepted by any written form of consent, could supercede the
obligations recently established through a carcfully negotlated and wnttcn multilateral trcaty on
the identical subject.

Sccond even if there is-a uniformn and universal state practice conccrmng tcnturc '
sufficient to .raise it to the level of customary intemational law, we belicve it analytically
incoherent to establish a norm of customary. international law that differs from a recent, broadly
acceptcd multiliteral agreement on the same exact issue. CAT provides substantive content to
the prohibition’ on torture and cruel, inhuman; or degrading treatment or punishment. CAT is a
multilateral agreement, ultimately joined by 132 state parties, to establish a definition of torture.
Inthis context, we cannot see evidence of customary mtcmatxonal law that could be a more
compcllmg or conclusive definition of state practice. See. Restatement (Third), at § 102 cmt. i.
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(“{i]nternational -agreements constitute practice of states and as such can contribute to the growth

" of customary international law”). - Indeed, any effort to draw forth a norm of customary
{ international law at odds with the Torture- Converition would i ignore the most basic evidence of
."state pracuco—-that of broad agreement 16 a written text—in “favor of maore Speculatxvc

SR amblguous, and diverse definitions of dubtous lcgmmacy

Thus, itis CAT’s substanﬁvc obhgahons as dcﬁned by our rwcrvauons, undcrstandmgs

and’ declarat:ons that govem the United Statés’ international law obllgatlons on torture. CAT not
only governs U.S. obligations with respect to. torture but it also does so with respect to cruel,
. inhuman, or -degrading treatment or pumshmmt. “Thus, even if customary international law
: .prohiblts cruel, "inhuman, or dcgradmg Mreatment or punishment, CAT. and the reservations,

e e o« AR i A

- understandings, and declarations that the United States has taken with respect to the scope of that -
“term’s reach are. definitive of Umtcd States’ obligations. Customary mtcrnahonal law cannot-

- -overtide carcfully dcﬁned US obhgatlons thmugh multilateral tn:atxcs on the “exact same -

: .sub;ect.

Fmally, even 1f customarymtemaucnal law on torfure created a differeit standard than'

h that whlch the 'Torturc Convention creates, and.even if such a standard were somchow '

- considered binding under_intemational law, it could not bind the President as a ‘maiter of
domestic law, We have prewously concluded that custbmary ‘international law is not federal law.
_‘See Treaties and Laws Mernorandum at 32-33. ‘This has been the longstanding view of this

Office and of the Department of Justice. See Authority of the Federal Bureau of Investigation to
Override International in Extraterritorial Law. Enforcement Activities, 13- Op.-O.L.C. at 168"

}71. The constitutional text provides no support for the riotion that customary international law’

is part.of federal law. See id. at 33. Indeed, because customary international has not undergone
the proccsses the Constitution requires for “the enactment of constitutional amcndmcnts statutes,
_or treaues it is not law and “can have no legal effect on the government -or on American
citizens.” -Treaties and Laws Memorandum at 33-34. - As we explained, to elevate customary
~ .international law. to. federal law would “raise deep structural problems” by “lmport[mg] a body of

law to restrain the thrée branches of American government that never underwent any approval by -

- our democratic political process.”™ Id. at 36. . Further, treating customary international law as
federal law would directly invade “the President’s discrétion as the Commander in Chief arid -

Chicf Executive to determine how best to oonduct the Nation's’ military affairs.™ Id. at 36. Thus,
- we concluded that “customary international law does not.bind the President or the U. S. Armed
Forces in their decisions concerning the detention conditions of al Qaeda and Taliban prisoners.”
~-Id. at 37. That conclusion is no less-true thiere than here. Customary interriational law cannot
interfere, as.a matter of domestic law, with the President and the U.S. Armed Forces as they
. carmry- out their constitutional duties to successfully prosecutc war agamst -an enemy that has

A - : oonducted a dtrcct attack on the United States

: Evcn if one were to accept the notion that customary international law has some standmg -

thhm our domestic legal system; the President. may decide to override customary intemational
law at his discretion. “It'is well accepted that the political branches have ample authority to

" - override ‘customary international law within their respective sphcres of authority.” . Id. at 34
- . (discussing The Schooner Exchange v. McFadden, 11 US. (7. Cranich) 116 (1812) and Brown v."

. Unzted States, 12 U.S. (8 Cranch) 110 (1814)) The Paquete Habana, ]75 U.S. 677 (1900). Our
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‘Office has made clear its agreement with these Supreme Court-cases that the President can
o um]atcrally order the violation of customary international law. 13-Op. O.L.C. at 170.. Indeed,.
*_there is a’strong argument under interhational law that nations must have the ability to ‘violate
" customary infernational law. Because the very essence of customary international Jaw is-that it

".-. -evolves through state custom and practice, ““[s]tates necessarily must have the authority to
- - contravene mtematloual norms.”” Id. at 36 (quoting Authority of the Federal Bureau of

-Investxgaaon to Override International Law in Extraterritorial-Law Enforcement “Activities, 13

o Op. OL.C. at 170).. Otherwise, customi itself could not change. Thus, if the President were to

* ‘order interrogation ‘methods thit were inconsistent with some notlon of customary international
law, he would havc the authority t6 override the latter as a matter of domestic law, and he could

- also argue that as a matter of international 1aw such conduct was nceded to shapc anew norm to .

- address mtcrnatxonal tcrronsm
A IV. . D‘efen‘s'es

o _ Even' 1f an. mtcrroganon method might arguably cross the line drawn in one of the
~ ctiminal statutes described above, and application of the statute was not held to be an
uncunstxtuﬁonal infringement of the President’s Commander-in-Chief authonty, we believe-that
- under the current circumstances certain justification defenses might be available. . Standard
" criminal law defenses of necessity and self-defense could justify interrogation methods needed to
‘elicit information to prevent a direct and imminent threat to the United States and its citizens.

. The -availability of these “defenses. would depend upon the precise factual circumstances

surroundmg a particular mtcrrogatlon
A Necessity

Wc believe that a defense of ncocssxty mxght be raised in certain circumstances. Oftcn
rcferrcd to as-thie “choice of evils” defense, ncccssxty has been deﬁncd as follows:

. Conduct that thc actor bchcvcs to be necessary to avoid a harm or cvﬂ to hxmself orto.
another is Justlﬁablc prowded that

_ -(a) the harm or evil sought to be avmdcd by such conduct i is greater than that
sought to be prevented by the law dcﬁmng the offense charged; and
(b) neither the Code nor otherlaw defining the offense provides: cxccptlons or
dcfcnscs dealing with the specific situation involved; and
(c) a legislative purpose_to exclude thc Justxﬁcanon claimed does not othcrw1sc
plainly appear. =

Model Penal Code § 3.02. See also LaFave & Scott, §5.4 at 627 A]though there is no federal
- statute that generally establishes necessity or other Justxﬁcatwns as defenses to federal criminal

* laws, the Supreme Court has recognized the defense. See United States v. Bailey; 444 U.S.394, -

410 (1980) (relying on LaFavc & Scott and Model Penal Code definitions of necessity dcfcnsc)

. - The ncccssxty dcfensc might prove especially relevant in the current conflict. ‘As it has
becn described in the case“law and literature, the purposc behind necessity is one of.public
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. pohcy Accordmg 1o LaFavc and Scott, “the law ought to promotc the -achievement of hxghcr_.

" values .at the expense of lesser values, and sometimes’ the greater good for socxcty will be

accomplistied-by violating the literal language of the criminal law.” ‘LaFave & Scott, at 629. In -
- particular, the fnecessity defense can justify the intentional:killing of one person to. save two .

_others bécause “it is better that two lives be saved and one lost than. that two be lost and one
..saved.” Jd. Or, putin the language of a choice of-evils, “the ¢evil involved in violating the terms

of the criminal law (; . . even taking another’s life) may be less than that whxch would rcsult ﬁ'om-

-htcral comphancc with the law (.. two lives lost).” Id..

Addmonal clements df the necessity. dcfcnsc are worth notmg hcre Fust, the dcfcnsc is

- . ~not limited to certain types of harms. ‘Therefore, the liarm inflicted by necessity may:include '

. intentional homicide, so long as the harm avoided is greater (i.c., preventing more deaths). 1d. at

s 634 Second, it must actually be.the defendant’s intention to avoid the greater harm; mtcndmg to -
‘commit- murder and then leaming only later that the death had the fortuitous result of saving
“othier lives will not support a necessity defense. Id: at 635. Third, if the defendant reasonably .

" belicved that the lesser harm was necessary, even if, uiknown to him, it was not, hé may still

- avail himself of the defense. ‘As LaFave and Scott explain, “if Aklls B reasonably believing it

o be necessary to save C and D, he is not gitilty of murder even though, unknown to A, C and D

" couild hiave been rescued without the necessity of killing B Id. Fourth, it is for the court,-and
" not the defendant to. judge whether the harm avoided outwelghed the harm done. Id. at 636.

Fifth,-the defendant cannot rely upon the necessuy defense if a third alternative is open and
“known- to blm that will cause less harm. -

< It appears to us that the ncccssnty defense could be succcssﬁllly mamtamed in rmponse to
an allcgahon of a violation of a criminal statuté. Al Qaeda’s September 11, 2001 attack led to

_the deaths of thousands and losses in the billions of doflars. According to public’ and.

govcmmcntal reports, al Qaeda has other sleeper cells within the United States that may be

. planning similar attacks. Indeed, we undetstand that al Qacda seeks to develop arid deploy -

_ chemical, biological and nuclear weapons of ‘mass- destruction. Under these circumstances, a

_ paiticular detainee may possess information that could enable the United States to prevent

‘imminent- attacks ‘that could- equal or surpass’ the September 11 aftacks in their magnitude.

fClcarly, any .harm that might occur during an interrogation would pale to insignificance

- compared to the harm ‘avoided by prcvcntmg such an attack, which- could take hundreds or
n thousands of lives.

Under tlus calculus, two factors will help mdxcate ‘when the’ nccessxty defense could

appropriately be invoked. First, the more certain that government officials are that a particular -

‘individual has information needed to prevent an attack, the more necessary Interrogation will be.
-Second, the more likely it appears to be that a terrorist attack is likely to occur, and the ‘greater

* the amount of damage expected from such an aitack, -the more that an interrogation to get .

- information would become necessary. Of course, the strength of the necessity defense: depends
on the particular circumstances, and the knowledge of the government actors involved, when the

. mtenogatxon is conducted. While every interrogation that might violate a criminal prohibition
does not tngger a.necessity defense, we can say that certain circumstances could support sucha -

‘ defense.
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- “We note that lcgal authonuw xdcnufy an important exccptxon to the necessuy dcfcnsc

' ‘Thé defénse is available “only in situations wherein the legislature has not itself, in its criminal -
statute, made a detetmination’ of values.” Id. at 629. Thus, if Congress cxphcltlyhas made clear -
that violation of a statute cannot be outwe:ghed by the harm avoided, courts cannot recognize-the

-, _.pecessity defensc. - LaFave and Israel provide as an cxample an abortion statutc that made-clear '

that abortions . even'to, save .the life of thé mother would still be a criime; in such cases the.

- necessity defense would be unavailable. Jd. at 630. Here, however, Congress has not explicitly -

made 4 determination of values vis-3-vis torture. It has not.made any such determination with
. respect to thc fedcral cmmnal statutes apphcable in thc spocral marxtlmc and tcmtonal
' Junsalctlon. . ) .

. In fact, in enactmg thc tortute statute.-to nnplcmmt CAT, Congwss declmod to adopt A
'language from the treaty’s definition of torturc that arguably seeks to ‘prohibit the wenghmg of -
. -values. As discusséd above CAT- defines torture as the intentional. infliction of severe pain or
- -§uffering “for such purpose[] as' obtaining’ from him or-a third pcrson information .or a
- "confession.” - CAT art. 1.1. It could be argued that this definition means that the good of

- Obtaining information—no matter what the circumstances—canriot justify an act of torture; In

" other. words, necessity would not be a defense. In enacting section 2340, however, Congrws

- removed the purpose clement in the-definition of forture, defining torture in terms of conduct
. rather.than by reference to the purpose for whxch it was carried out. By leaving section-2340
- silent:as to the harm done- by torture in comparison to othcr harms, Congr&cs allowed the .
" ‘necessity defense'to go forward when appropnatc ‘ . '

. Further, ‘CAT contains_ an addmonal provision that “no cxccptlonal circumstances -
whatsochr, whether a state of war or a threat of war, internial political instability or any other
public emergency, may be invoked as a Jusuﬁcatan of torture” CAT art. 22. Given.that
. Congress enacted 18 U.S.C. §§ 2340—-2340A in hght of CAT, Congress presumably-was aware -
of this provision of the tréaty, and of the definition of the necessity defense that allows the
legislature to provide for an exception -to the defense, see Model Penal Code § 3.02(b), yet
Congress did not incorporate CAT article 2.2 into section 2340. Nor did Congress amend any of
" the generally applicable criminal statutes to eliminate this defexise in cases of torture: Given that -
Congiess 'omitted CAT’s effort to bar a necessity or wartime defense, we read section 2340 and
the federal criminal statutes apphcable to the spcc1a1 mantunc and territorial Junsdlctxon as
' ‘pemuttmg the defense. - . : .

, Additionally, qmmnal statutes are to be “strictly construed in favor of the defendant” -

LaFave, at § 2:2(d). As noted above, sections 2340-2340A do not. éxpressly preclude the
common law defenses of necessity nor as we.explain below do they preclude the defense of self-
defense. To find the necessity defense barred based on art. 2, which is not part of our domestic
Iaw-because it is non-sclf-execunng, would be a gross breach of this fundamental tenet. Indeed,
such a conclusion would raise constitutional concerns. It ‘would not only raise the spectcr that -
section 2340A ‘is unconstitutionally vague, in violation of a defendant’s Fifth Amendment. right
1o due process, but invoking this article to preclude either self-defense -or necessity defenses
could also raise ex post facto-like concems that may implicate a defendant’s Fifth Amendment
nght to due process. See Rogers v. Tennessee, 532 U.S. 451, 462 (2001) (“[W]e conclude thiat a
jlldlClal altcratxon of a comimon law doctrine of cnmmal law violates the prmmplc of fair
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."wammg, and’ hcncc must .not be ngcn rctroactxve cffect, only whcrc xt is uncxpocted and.

. indefensible by reference to the law which had been expressed prior to the conduct in issue.”)

- (internal quotation marks and citations omitted). qr U.S. Const. art. 1, § 9, 1. 3 (“No Bill of
' Attamdcr or ex post facto Law shall be passed") .

. B.-.' Self Defense - \

. Even if a comt were to find that nccessxty did- not justify the onlatxon of a criminal
- statute, -a defendant could still appropriately raise a claim of self-defense. - The right to self-.

... defense, even when-it involves deadly force, is decply -embedded in our law, both as.to

: -individuals and as to the nation'as a wholc As the. Court of Appcals for thc D.C: Circuit has

- --AcXplamcd

o Morc than two centurics ago, Blackstonc bwt known of the. expositors of the
. “English comimon law, taught that “all hoxmc:de is  malicious, and of course
~amounts to murder, mmless . . . excused on the account of accident- or self-- -
'prescrvatxon_ . Self-defense, as a docmne legally exoncratmg the takmg of
human life, is as vxablc now as jt was in- Blackstonc stime.

. United States V. Peterson 483 F. 2d 1222 1228-—29 (D C Cir. 1973) Sclf-dcfensc isa common-
law defense to federal cnmmal offenses, and nothing in the text; stracture or history of section
2340A precludes its-application to a charge of torture. Similarly; in light of Congress’s failure to
eliminate this defense for defendants accused of torture but charged: with one of the. offenses
" applicable to the special maritime and territorial jurisdiction, we believe that nothing precludes
. the assertion of this defense. In the absence of any textual provxswn to the contrary, we assume
. self-defense can bc an appmpnate defcnsc to-an allegation of torture, irrespective of the oﬁ’cme,
charged. . s

The docmnc of sclf-dcfcnsc permits the use of force to prcvcnt haxm to another person. :

" -As LaFave and Scott explain, “one is justified in using reasonable force in defense of another

- person, even a stranger, when he reasonably believes that the other is in immediate danger of
unlawful bodily harm from his adversary and that the use of such force is necessary to avoid this
" danger.” Id. at 663-64- Ultimately, even deadly force is permissible, but “only when the attack E

of the adversary upon the-other person reasqnably appears to. thie defender to be a deadly attac

Id. at 664. As with our discussion of necessity, we: will review the significant elementsof this

" defense.” Accordmg to LaFave and Scott, the clcmcnts of thc defcnsc of others are the same as ‘
those that apply to mdmdual sclf-dcfcnsc ‘

. First, self-defense requires that thc usé of force be necessary to avoid the danger of
~unlawful bodily harm. Id. at 649. A defender may justifiably use ‘dcadly force if he reasonably '
believes. that the. other person is about to inflict unlawful ‘death or serious bodily harm upon
- -another, and that it is necessary to use such force.to-prevent it.” Id. at 652. Looked at from'the
opposite perspcctwc the: defender may not use force when the force would be as cqually
cﬁ'ectxve at a later time-and thc defendcr suffers no harm or risk by waltmg See Paul ‘H

n F.arly cases had suggested that in order to be cligible fox defense of :nothcr oue should have some pcrsonal
relationship wuh the one in-need of protection. That view has been discarded. LaFave & Scott at 664.
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mt "Robmson, 2G'munal Laqufensa' $ l31(c) at77 (1984) If, howcvcr -other optxons pcnmt the
- . defender to retreat safély from a conﬁ'ontation without having to resort to deadly forcc, thc useof -
_— forcc may not be necessary in the first placc La Fave: & Scott at 659—60 ' :

Sccond, sclf-dcfcnse mqun—cs that the defendant’s beliefin the necessity of using force bc

i reasonable, If-a defendant honestly but unreasonably believed force was necessary, he will not

be able to make out a successfiul claim of self-defense. Id. at 654. Conversely, if a defcndant"

_ reasonably believed ‘an attack was to octur, but the facts subséqiently showed no attack was
~ threatenéd, he may still raise self-defense. As LaFave and Scott explain, “one may be justified in
- - shooting to death an adversary whe, havmg threatened to kill him, reaches for his pockct as if for
_-a gun, though it later appears that hg had no gun and that he was only mchmg for his

handkerchief.” Jd. Some authorities, such as the Model Penal Code, even climinate the

‘Teasonability element, and roqmrc only that thc defender honwtly bchcvcd——rcgardlcss of its DR
) unrcasonablcnws——that thc use of force was nocwsary : o

Thu'd maty lcgal authormcs mcludc the requlrcmcnt thiat a defénder must rcasonably '

_believe that the unlawful vxolcncc is ‘lmmment" before he can use force in his defense. It would.
"be a mistake, however, to equatc imminence necessarily with- nmmg—that an attack is.

unmcdxatcly about to occur. Rather, as the Model Penal Code explains, what is essential i is that,
the defensive response must be “immediately neccsmry ” ‘Model Penal Code § 3 04(1) Indeed,

- imminence may be merely another way .of expressing t the requirement of necessity. Robinson at - .
- 78. LaFave and Scott, for example, believe that the imminence requirement makes sense as part -

of a necessity defense because if an attack is not immediately upon the defender, the defender -
has other options available to avoid the attack that do not-involve the use of force. LaFave &
Scott:at 656. If, however, the fact of the attack becomes certain and no other options remain, the
use of force may be justified. To use a well-known hypothctxcal if A were to k]dnap and confine -

B, and-then tell B-he would kill B one week later, B would be justified in using force in self-
defense, even if the opportunity arose bcforc the week had passcd Id. at 656; see also Robinson
at § 131(c)(1) at 78. In this hypothetical, while.the attack itself is not imminent, B’s use of force

_ bccomcs mamodlatcly ncccssary whcncvcr hc has an opportumty to save hunsclf fromA.

_ Fourth, the amount of force should be propomonal to the threat. As LaFavc and Scott
explain, “the amount of force which [the defender] may justifiably use must be reasonably.

-. related to the threatened harm which he seeks to avoid.”  LaFave & Scott at 51. Thus, one may
"~ .not use deadly force in resporise to a threat that does not rise to death or serious bodily harm. If -

‘such hann may tesult; however, deadly force is appropnatc As the Model Penal Code-§

. 3.04(2)(b) states, “[t]he use of deadly force is not justifiable . . . unless the actor believes that

such foree is necessary to protect himself against dcath, serious bodlly injury;, .kldnappmg or
scxua] intercourse compclled by forcc or threat.” -

In the currcnt conﬂxct, we believe that a dcfcndant accuscd of vmlatmg the cnmmal

_ prohibitions described above might, in cetain circumstances, have grounds to properly claim the

defense-of another. The thrcat of an- lmpcndmg tcrronst attack threatens the lives of hundreds if
not thousands of American citizens. Whether such a defense will be upheld depends on the -

- specific context within which the mtcrrogatlon decision. is made. If an attack appears

increasingly certain, but ourintelligence services and amed forces cannot prevent it without the
information from the interrogation of a specific mdlvnduaL then. the more likely it will appear
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that the conduct in qucstxon will be seen as necessary. “Thei mcrcasmg cetwnty of an attack wxll

- also satlsfy the imminence requirement. -Finally, the fact that previous al Qaeda attacks have had

-~ as their aim the deaths of American citizens, and that evidence of other plots have had a similar -
- goal in mind, would justify propomonahty of mtcrrogatwn mcthods dcs:gncd to elicit

- 'mformatxonto prcvcnt such dcalhs : _ :

"“Tobe sure, this smlamm is different ﬁ'om the usual sclf~dcfcnsc JusuhcaUOm and, indeed,
B ovcrlaps with -élements of - the necessity defense. Self-defensé as usually -discussed involves
_-using force "against an .individual who is about to conduct the attack. In. the current
- . - circumstances, however, in enemy combatant in detention does not himself- preseat a threat of
~harm. He'is not actually carrying out the’ attack; father, he has partxcxpatcd in the planning and”
" preparation for the attack, or merely has knowledgc of the attack through his membership in the
" terforist organization. . Nonethéless, some leading scholarly commentators - believe “that - -
“interogation .of such individuals using methods that. might violaté section 2340A would be

justified under the doctrine of sclf-dcfcnsc becaise the combatant by aiding and pmmotmg the

- terrorist plot “has culpably ¢aused the situation where someone might get hutt. If hurting him js
" the only means to prevent the death or injury of others put.at risk by his actions, suchtorture "
- ‘should ‘be permissible, and on the same basis that self-defense is permissible.”” Michael S.
T ‘Moore, Torture and the Balance of Evils, 23 Isracl L. Rev. 280; 323 (1989) (symposium .on.
"+ Isracl’s Landau Commission chort) " See also Alan M. Dershowitz, Is It Necessary to Apply
* “Physical Pressure "0 T errorzm-—and 10 Lie About It?, 23 Israel L. Rev. 192, 199-200 (1989). -

‘Thus, somie commentators believe that by. helping_to create the threat of loss of life, terrorists

" become culpable for the threat éven though they do not actually carry-out the attack itself. If
necessary, ‘they may be-hurt in an mtcrrogatxon because thcy are part of the mcchamsm that has -
. set the. attack in motion, Moore,.at 323, just as is someone who feeds ammunition or targeting
.. information to an attacker. Undér the present circumstances, therefore, even though a detained
* enemy combatant may not be the exact attacker—hie is not planting the bomb, or piloting a”

hljaCkcd plane to kil} civilians—he still may be harmed in self-defense if he has knowlcdgc of

- future attacks becausc he has assisted in their planmng and execution. .

. In addltlon, we believe that a- claun by an mdmdual of thc defense of anothcr would be -
further supported by the fact that, in this case, thc nation itself is under attack and has the right to_
- self-deferise. As Jii re Neagle, 135 U.S. 1 (1890) suggests, a federal official who has used force
- in sclf-dcfcnsc ‘may also.draw upon the national right to seif-defense.to strengthen his claim of -
- Jusuﬁcatxon. In that case, the State of California arrested and held deputy U.S. Marshal Neagle
- for shootmg and killing the assailant of Supreme Court Justice Fi¢ld. In graniting the writ of

habeas corpus for Neagle’s release, the Supreme Court did not rely alone upon the marshal’s
right to defend another or his tight to self-defense. Rather, the Court found that Neagle, as an
agent of the United States and of the executive branch, was justified in the killing because, in
protecting Justice Field; he was acting pursuant to the executive branch’s inherent constitutional

~ authority to- protcct the United States government. Jd. at 67 (“We cannot doubt the power of the’ '
) prts1dcnt to-take mcagurcs for the pr_otcc_tmn_ of a judge of one of the courts of the United States

7 Moore distinguishes that case from one in whxch a pcrson has mfommuon that couid stop a terrorist attack, but
who docs not take a hand in the terrorist activity itsclf, such as an innocent person who learns of the attack from her
spouse. Moore, 23 Isracl L. Rev. at 324. Such individuals, Moore finds, would not be subject to the use of force in

self-defense, although they might be under the doctrine of necessity.
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) who whllc in thc discharge of the dutxcs of his ofﬁcc, is threatened with a pcrsona] attack whxch
_may probably result in his death.™). That authonty derives,. according; to the Court; from the
- .> President’s power under Article Il to take care that thc laws are faithfully executed. In other
- words, Neaglc as a federal officer not only could raise self-defense or defense of another, but
. . also could ‘defend his actions on the ground that he was lmplcmcntmg the Executive Brancb’
T authonty to pmtcct the United States govcmman . .

If the rght to defend the natxonal govcmmcnt can bc ralscd as a defense in an mdmdual'

prosecution, as Neagle suggests, then a government defendant,-acting in his official capacity,

‘'should be able to argue that any conduct that arguably violated a criminal prohibition was .

< .undertaken pursuant to more than just individudl sclf-defense or defense of aniother. In addition,

- * the defendant could claim that e was fulfilling the Exccutive Branch’s authority to pmtcct the
.- federal government and the nation from attack after the events of September 11, which triggered

.~the nation’s . nght to self-defense. * Following the example of In re Neagle, a govemnment

* -defendant may also. argue that his conduct of an interrogation, if pmpcrly authonzcd, is justified -

._on the basis of protecting the nation from attack. In order to make the fullest use of this defense,

" the defendant would want to show that his conduct was spccxﬁcally ordered by natxopal- .

command authorities that have the authority to dccldc to use force in nauonal sclf-dcfcnsc

Thcrc can bc little doubt that thc nation’s right to sclf-dcfcnsc has been triggered under -

our law. The Constitution arinounces that one of its purposes is “to pmvxdc for the common

defense.” U.S. Const., Preamble.” Article I, § 8 declares that Congress is to exercise its'powers

to “provide for the commori Defence.” See also 2 Pub. Papers of Ronald Reagan 920, 921

(1988’89) (nght of self-defense recognized by Article 51 of the U.N. Charter); supra Part’

IIILA.4.a. The President has a particular responsibility and power to take steps to defend the
- nation.and its people. In re Neagle, 135 U.S. at 64. See also U.S. Const. art. IV, '§ 4 (“The
United-States shall . . . protect [each of the Statcs] against Invasion”). As Commander —in Chief

and Chief Exccutlvc, he may use the armed forces to protect the ndtion and its people. See, e:g., -

United States v. Verdugo-Urquidez, 494 U.S. 259, 273 (1990). And he may employ ‘secret
ageats to aid in his work as Commander-in-Chief. Totten v. United States, 92-U.S. 105, 106
(1876). “As the Supreme Court observed in The Prize Cases, 67 U.S. (2 Black) 635 (1862), in

response to an armed attack on the United States-“the President is not only authorized but bound .

“to resist force by force . . . without waiting for any special lcglslatlvc authority.” Id. at 668. The
September 11 events were a direct attack on the United States that triggered its- right to use force
-under domestic and .intemational law in sclf-defense, and as we have explained above, the
Prmsldcnt has authorized thc use of military force wuh the support of Congrcss »

As we have made clcar in other opinions mvolvmg the war against al Qaeda, the Natlon s
nght to self-defense has been triggered by the events of Scptembcr 11. If a government
defendant were to barm an enemy combatant during an interrogation in a manner that might

arguably violate a criminal prohibition, he would be doing so in order to prevent further attacks

on the United States by the al Qaeda terrorist network. In that case, we believe that he could
argue that -the executive branch’s constitutional authority to protect the nation from attack

_justified his actions. "This national and international version of the right to- sclfodcfcnsc could
supplement and bolster the govcmmcut defendant’s individual right.
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Conclusion

) For the foregoing rcasons, we concludc that the Fiﬁh and Blghth Ameudments do not
extend to alien enemy combatants held abroad. Moreover, we conclude that different canons of

" iconstruction indicate .that generally applicable. criminal laws do nét apply to ‘the military
- interrogation of alien unlawful combatants held abroad.. Were it othcxwxsc the application of
_ these statutes to the interrogation of enemy combatants undertaken by nmlxtary pcrsonnel would . .
:conﬂlct wzth the President’s. Commandcr-m-Chxcf power. -

. Wc fm'thcr conclude that CAT dcﬁnm U.S. international law obhgauons W1th respect to -

-torture and other cruel, inhuman, or degradmg treatment or punishment. The standard of conduct
" _-regarding forture is the same as that which is found in the torture statute, 18 U.S.C. §§: 2340—
- 2340A. Moreovcr, thc scape of U.S: obhgauons under ‘CAT regarding cruel, ‘inhyman, or
‘dcgradmg treatment or punishment is limited to conduct: prohibited by the Eighth, Fifth and -

Fourtccnth Amcndmcnts Customary mtcmanonal law does not supply any add.monal standards

Fmally, cvcn 1f thc cnmmal prohibmons outhnod above applied, and an mtcmogahon

' method might vxolatc those prohibmons necessity or self-defense could pxmndc justifications for

any criminal llabﬂxty

Please et us lcnowf“if we can be of fprtﬁcr_assis,tancc. ,

: . o cpﬁty Assistant Attorney Gereral -
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