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Office of Legal Counsel

Office oflhe Principal Deputy AsSistantAttomey GcnCR.I

W4Jhington, D,C. 205JO'

May 10,2005
ME~ORANDUM FOR JOHN A. RIZZO

'. SENIOR DEPUTY GENERAL COUNSEL, CENTRAL,INTELLIGENCE AGENCY
Re: Application of18 u.s.c. §§ 2340-2340A to ~WMl#Ii.l]J.I~
That Mily Be Used in the Interrogation ofa High Value al Qaeda Detain~e

J

You have asked us to address whether certai~ specified interrogation techniques designed
to be used on a high value al Qaed~ detainee in the War'~)D Terror comply with the federal
pr~hibjtion on torture, codified at 18 U.S.C: §§ 2340-2340A Our analysis of this question is
Controlled by this Office's recently published opimon interpreting the anti-tortpre Statute. See
, ,Memorandum for J~mes B. Co~ey, Deputy Attorney General, from Daniel Levin,. Acting
Assistant Attorney General, Offi~ of Legal Counsel, Re:Lega/ St~ds Applicahle Under 18 '
U.S.C. §§ 2J40·2340A (Dec. 30,2004) ("2004 ~gal Standards Opinion"), availableat
,
www.usdoj.gov. (We provided a 'copy of that opiiuon to you at the time it was issued.) Much of
,the analy~is from our 2004 ~gaJ Standards Opinion ~s .'reproduced belo~; all 9f it, is
incorporated by reference herein. Because you have asked us to address the application of '
seCtions 2340-2340A to specific Interrogation techniques. the present memorandum necessarily
-includes additional discussion of the applicable legal standards and their application t() particular
facts. We stress, however, that the legal standards we apply jn this memorandum are fuJly
consist~t with the interpretation of the statute set forth iri our 2004 Legal Standards Opinion
and ,~tittlte·our autheritative view of the Jegal standards applicable und~r sections 2340;.
2340A. Our task is to explicate those st~d~ds in order to assist you in complying with the law.'
,
A paramount recognition emphasized in our 2004 Legal Standards Opinion merits reeinphasis at the outset and guides our analysis: Torture is abhorrent both to American law and
values'and to internationat norms. The universal repudiation of torture is reflected not only in
our criminal jaw, see, e.g., 18 U.S.C. §§ 2340-2340A, but also in international, agreements,l in
,

" J

See, e.g., United Nations Conventi~n Against Torlure and Other Cruel. Inhuman or Degrading Trea~ent
100-20, 1465 U.N.T.S. 85 (entered into force for U.S. Nov. 20,

or Punisbment, Dec. 10, 1984. S. Treaty Doc. No:
"
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centuries of Anglo-American law, see.· e.g., John H. Langbein, Torture and the Law o/Prooj:
Europe and EnglaiJdin the Ancien Regime (1.977) ("Torture and the Law ofProo!'), and in the
longstanding policy. of the United States~ repeatedly and recently reaffirmed by the President. l
Consistent with these· norms, the President has directed unequivocaOY that the United ~tates IS·
not to engage in torture.3
T~e task of interpreting and applying sections 2340-2340A is· complicated by the lack of
precision in.the statutory tenus and the lack of relevant case law. In defining the federal crime of
'torture,. Congress (equired that a defendant "specifically intend[] to inflict severe physical or
mental paiJl or suffering," and Congress narrowly defined "severe mental pain or suffering" to
, mean "the prolonged mental harm caused by" enumerated predicate acts, including "the thr~t of
,immin.ent death" and "procedures calculated to disrupt profoundly the senses or personality." 18
, U.S.C.·§ 2340 (emphases added). These statutory requirements are consistent with U.S.
~bljgations under the United Nations .Convention Against Torture,. the treaty that o.bligates the
United States to ensure that t6i1ure is a crime under U.S. law and that is impJemented by sections
2340-2340A. The requiremen,Js in sections 2340-2340A closely track the uiiderstandings and .
reservations required by the Senate when ~t gave its advice and consent to ratification of the
Convention A8a~nst Torture. ,They reflect a clear intent by Con8(ess to limit the scope of the
prohibition on torture under U.S. Jaw. However, many of the key terms used in the statute (for
'. example, "sevece~" "prolonged," "suffering") are iQlprecise and ~essarily bring a degree of
uncertamty to addressing the ream of seGti9DS 2340-2340A. Moreover, relevant judicial
decisions in this area provide onry' limifed guidance." This imprecision and lack ofjudicial
guidance. coupled with the Presid~ntt S clear directive that the United States dOes not col)done or
.engage in torture, counsel great care in applying th~ statute (0 specific conduct. We have
.attempted to exer~ise sUch care throughout this memorandum.
.

.

.

With these conSiderations.in mind, we tum to the particular question before us: whether
~rtajn specified interrogation techniques may be used·by'the·Central Intellig~nce Agency
("CIA") on a high v~ue al Qaeda detainee consistent with the federal statutory prohibition on
. 1994) «Convention Against Torture" or "CAT'); futemational Covenant on Civil 'and Political Rights. Dec. 16,
1966, art. 7, 999 U.N.T.S. 171.
2

See, e.g., St~ement on United Nations International Day in Support of Victims of Torture. 40 Weeldy

. Com~l'i'-oe. .1167 (July 5, 2004) ("Freedom ~~ torture ~ an inalienable h~ right ••• .j; Statement on

, United Nations International Day in Support of Victims of Torture, 39 Weekly Compo Pres. Doc. 824 (June 30,
. 2003) ("Torture anYwhere is an affront to human dignity everywhere."); st!;t a/so utter ojTran.smitto!ftom
President Rona/d Reagan to the Senate (May 20, ] 988)" In Message from the President ojlhe United Siotes
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torture,. 18: u.·S. C. §§2340-2340A5 F.or the reasons discuss~ below, and based on the .
. representations we have received from you (or officials of your Agency) about. the paiticular ,
techniques in·question, the.~ircumstances in which they are authorized for use, and the physical
and psychologicai assessments made of the detainee to be interrogated, we concl.ude that the
separate authorized use of each of the specific techniques at issue. subject to the.l~mitations and
safeguards described herein, would not vjolatesections 2340·2~40A.' Our conclusion is
straightforward with respe~ to all but two of the techniques di$CUs~ed h~ein. As disCussed
below, use of sleep deprivation as an enhanced technique and. use of the waterboard involve
more substantial questions, Y(ith the watetboard presenting the.most substantial question.
We base our conclusions on th~ statutory Janguage enacted by Congress in sections 234~
2340A Wedo not rely on any consideration of the President's authority as Commander in Chi'ef

. under tbe Constitution, any application of the principle of constitutional avoidance (or any
~nclusion about constitutional issues), or any argumentS based on possible defenses of .
• "
'
. "necessity" or self-defense. 7 .

5 We have previously adVised. you tbattbe use by the CIA of the techniques of in~gation discussed
herein is CQosistenl with the Consti,tutioD and applicable statutes and treaties. In the present memor.md~ you IIaYe
asked us to address only abe requirements of 18 U.S.C. §§ 2340-2340A Nothing in this memorandum or in our
p,rior advice to the CIA should be ~d to suggest ~t the use of these techniq~ would conform to the requirements
of the Unifonn Code ofMilitafy Justice that governs members of the Armed Forces or to United States obliga~ons
under"tbe Geneva Conventions in circumstances where those ConventionS would apply.. We do not address the
possible application of article 16 of n.e CAT, nor do' we address any q~ion relating to conditions of coilfinemen~
or detention, as distinct from the interrogation of detainees. We stress that our advice on the application of sections
234o-2340A does not represent the policy views 'of the Department of justice concerning interrogation practices. '
Finally, we note that section 6057(a) ofRR. 1268 (1~ Cong. 1St Sess.), if it becomes· law, would toroid,
expending or obligating tunds made ,available by tbat biD "to subject .any perSon in the custody or under the physical
, control of the United States torture," but because the biD would defiQ.e ''torture'' to have "the meaning given that
tenn in section 2340(1) of title 18, United States Code," § 60S7(bXl), the prOVision (to the exlent it inigbhppJy
here at all) would
. merely reaffirm ·the preexisting ~bitions torture in sections 2340-2340A.

'0

,

on

. ' 1hP p~ memorandwU addresses only the separate we of each irutividuai technique. DQt the combined
use Rliiriqucs'as part oran integiated regimen ofinterrogation. You bave infonned ~s that most of the CIA's
authorized techniques are ~esigned to be used with ·particular detainees in an interrelated or combined manner as
, part of an overall interrogation pro~ and you have provided us with a description of a typical scenario for the
, 0)/5 eembi~ use &fJeeh.'liques. see JiJaekg1'8rmdPsfN9' en C.U :s C9mbilleti Use elIn(ul'QgQllQn Tec1miqlteS
(Dec. 30, 2004) ,(,Background Paper"). A full assessment of whether the use of interrogation techniques is
consistent with sections 2140-2340Ashould take into account the potential combined effects of~ing multiple

given

either'simuitaneouSlY or

t~Ques'oD a
detainee,
SequenliaUy Wiihln a·short tUne.- We wUi addic.<is in a
separate memorandum whether the combined use of certain techniques, as reflected in th~ Bqckground Poper, is
consistent with the legal requirements of sections 2340-2340A.
"

1 In preparing the present memoraooum, we have reviewed and carefully considered the report prepared by
the CIA Inspector General. Counterterrorism Detention tind )nterrogation Activities (September 200/-0ctober
2003), No. 2003-7123-IG(May7, 2004) t~G Repon'''~
Various aspectsoftheIGReport,arc.

I

addressed below.
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I.

A.
,

,

In asking us to consider certain specific techniques to be used in the interrogation of a
particular al Qaeda operative, you have provided background informa,tion COll1mon to the use of,
all t)fthe techniques. You have adviSed tbat these techniques would be use<Jonly on an
individual who is determined to be a "High Value Detainee:' defined as: a detainee who, until time of capture, we have reason to believe: (1) is a senior
'member of al-Qai' da or an al-Qai'da associated terrorist group (Jeinaah
ISlamiyyah, Eqyptian Islamic Jihad, al-Zarqawi Group, etc.); (2) has knowledge
ofimiilinent terrorist threats against the USA;, its'military forces. its citizens and
organizations, or its aJli,es; or that haslhad direct involvement ill: planning and
preparing,terrorist actions against the USA or its aDies, or assisting the al·Qai'da
leadership in pI~ng and preparing such terrori~ actions; and (3) ifreJeased,
constitutes a clear and continuing thr~t to the USA or its aUies.

Fa

~

r

. I

.n. ~cting Assistant Atto~ey General, Office ofLegaJ Counsel, ~
Assistant General Counsel, CIA, at 3 (Jan. 4, 2005) ("January 4L.Jfax").

~or::===co:::"n=v'==e='D1:=::e='nc=e::=,'i:':!elow we will generally refer to such individuals simply as detainees.

You have also explained that, prior to interrogation,' each detaiilc,e is evaluated by,
medical and ,psychological professionals from the CIA's Office, ofMedical Services '("OMS~') to
,ensure tbat he is not likely to suffer any severe physical6r mental pain or Suffering as a result of
interrogation.
'"
[T]eclulique.specific advanCed approva' is required for all "enhanced" measures
and is 'conditional on on-site medical and psychological personnel confirming
from direct detainee examination that the enhanced technique(s) is not ~xpected to'
produce "severe physical or mental pain or suffering;'" As a practical.matter. the
detainee's physical condition must, be such that these interventions will not have
lasti~g effect. and his psychological 'state strong 'eriough that no severe,
psychological harm will resul~.
'"
..........-~:....

...

OMS Guidelines on Medical and Psychological SupPort to,Detaine"iRendition, Interrogation
and Deterzlion at 9 (Dec. 2004) ("OMS Guidelines',') (footnote omitted). New detainees are also
"subject to a general jA~ mamiR-atioR; 'NhiGh iaeludes "8 tkoroogh, initial medieal assessment
, ... with a complete, documented history and physical addressing in depth any chronic or
previous,medicaJproblems. This assessment should especiaIlY,att~nd to,cardio-vasrular,
pulmonary, neurological and musculoskeletal·findings... '. Vj~al signs and weight ,should be
recorded,'and blood work drawn ....'~ Id at 6. In addition, "s~bs'~quent' medical recb~cks
'during the interrogation period'should be perfornied on a regular basis." Id., As an additional
precaution, and to ensure the objectivity of their medical and psychological assessments, OMS
personnel do not participate in'administering interrogation techniques; their function is to
~onitor interrogations and the health of the detainee.
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.
The detainee is then interviewed by trained and 'certified interrogators to detennine '
whether he is actively attempting to withhold or distort information. If so, the on~scene
interrpgation team deyelops an interrogation plan, which ,may include only those techniques for
whicp there is no. medical or psychological Contraindication. You have'informed us that the'
initial OMS assessments have ruled out the use of some-or a1J-of the interrogation teChniques
as to certain detai.nees. ' If the plan calls for the use of any ot-the interrogation techniques
discussed herem, it is submitted to CIA Headquarters, which must review the plan and approve
the use of any of these interrogatiOn techniques before they may be applied. 'See George 1. .
Tenet Director of Central Intelligence. Guidelines on fnJerrogations Conducted Pursuant to the

I l(Jan. 28, 2003)

" (''lnte"og~tion Guidelines"). PriOE: written approval "from the Director, pel Counterterrorist
, Center, with the concurrence ofthe Chief, CTC'Legal Group, ~ is required for the use of'any
· ~ailced interrogation techniques. Jd We understand that, as to the detainee .here, this written
approval h,as been given for each ofthe techniques \V~ discuss. except the waterboard.
We understand that, when approved, interrogation techniques are generally us~ in an
escalating fashion, with milder techniques used first. Use ofthe techniques is not continuous.
Rathe~t on~ or more techniques may be.applied-during or l>etween interrogation sessions~
·b~sed on tb~judgment of the interrogators and other team members and subj~ always to the
monitoring of the on-scene m~ical and psychological personnel. Use of the techniques may b~
continued ift~e detainee is still believed t9 have and to be withholding actionable intelligence.
The use of these techniques m_y not be continued f9r more ~ 3() days without additiopa)
· '~pprova1 from CIA. Headquarters. See generally Inten-ogation Guidelines at 1-2 (describing
.. approval procedures required for use of enhanced interrogation techniqu~s).. Moreover, even
. within that 30-day, period, any further use of these· interrogation t~hniques is diScOntinued if the .
detainee is judged to be consistently providing accurate intelligence or if he is no longer believed
· to have actionable intelligence. This memorandum addresses the use ofihese techniques durms
no more than one 30-day period. Vie do not address whether the use of these techniques beyond
'the initial30-day period would violate the statute.
Medical and psychological personnel are on':'scene throughout (and, as detailed below,
physically present or otherwise observing during the application of many techniques, including
all techniques involying physical contact with detainees), and "[d]aily physi~al and
psychological evaluations are continued throughout the period of [enhanced interrogation
tecJififtltbe}Ustt" fG Report at 30 n.3~; see Dlso George 1. Tenet. Director of Central Intelligence,
Guidelines on Confinement Conditions for CIA Detainees, at 1 (Jan. 28, 2003) ("Confinement
·tiI lines" "Medical an as a ro riate s chological personnel shall be physically present
at, or reasonably available to, each Detention Facility. Medical personne s
~ ec
e
physical conditiQn of each detainee at intervals appropriate to the circumstances and shall keep
appropriate records."); fG Report at 28-29.' In addition, "[i]n each interrogatiQn session in'
which an Enhanced Techni~ue is employed, a contemporaneous record shall b~ created setting
forth the nature and duration. of each such techniqu~ employed." fnte"ogation Guidelines Jit 3.·
. • In addition to monitoring the appli~tion and effects of e~ interroga~on techniques, OMS
persolUlel are instructed more g~neIally to ensure that "[a]dequate medical care shall be provided to· detainees, even
lhose undergoing 'enhanced interrogation." OMS Guidelines at 10.

TOP

.SECRET~

~----------------~

p

7

FROM

SITE

15

DOJ

(TUE)MAY

10 2005

17:47/ST. 17:45/NO. 6160429715 P

TOP ~/~L_ _ _ _------'

At any time, anyon-scene perso.nnel (including the medical or psychological personne~ the chief
of base, substantive experts, security officers. and other interrogators) can intervene to stop the
use of any technique if it appears that the technique is· being used improperly, and on~scene
medical personnel can intervene if the detainee has developed. a conditiOi) making the use of the
technique unsafe; More generally. medica'l personnel watch for signs of physical distress or
mental harm so significant as possibly to' amount to the "severe physical or .mental pain or
suffering" that is prohibit~ by sections 2340-~340A As the OMS Guidelines explain,
"[mJedical officers must remain cognizant at all times of their obligation to prevent 'severe
physical or mental pain or suffering.~" OMS Guide/hies at 1O. 'Additional restrictions on certain
teclmiques are described below.

these techniques have all been imported from military Survival. Evasio~ Resistance,
Escape ("SERE") training, where they,have been used for years on U.S. ,military personileJ.
although with some significant differenCes des~bed below~ See IG Report at 13-14~ A1~ough
we refer to the SERE experience below, we no.te at the outset an important limitation on reliance
on that experience. Individuals underg~ing SERE training are obviously in a very different
situation from detainees undergoing interrogation; SERE trainees know it is part of ~ training
program, not a real-life interrogation regime. they'presumably know it will last only a short time,
, ~nd they presumably have assurances that they will not be significantly harmed by the training.·

B.
You have, described the specific tec~ques at is,sue as, follows:!',

9 The descriptions of these techniques are ,set out in a number of documents including: the OMS
'
~delines; Intem)gations Guidelines; Con.fin~menl GultJelines; Background Paper; Letter fro~i=-----'-"'-----''-----'
UAssociate General Counsel,
tonan I mrin Acting ~stant Attorney General, Office of Legal Counsel
,OLC") (July 30, 2004) ,July J~
~ Letter,from 101m A. Rizzo, Acting General·Counsel, CIA, to
Daniel Levin, Acting Assistant Attorney'General, OLC (Aug. 2,2004) ("August 1 Rizzo Leiter'); Letter-from
\
I~te Gengai Counsel, CIA. to Dan Levin. Acting ~stant Attorney General. OLC
(Aug. 19, 2004) (~ugUst lKJ,eltel'j; Letter ~
lIJ\uoc:iate ~neral COIlllSeJ, CIA,
, to Dan=~Acting Assi.'•stant Attorney Genetal, OLC (~ug. 25, 2004),August 2~
~tter"); Letter from
1_
IIAssoqate Geh~ CoUnsel, CIA.. to
~:'nfF:!t<;istant Attorney General, OLC
(OCt
r<>ctober ~ ~lter.'); Lel~
IAssociate General Counsel, CIA,
to Dan Levin. Acting Assistant Attorney GenerilJ. OLe (Oct 22, 2~) ~clo~r22/
[tetterj. Several of
: the techniques are described and discussed in an earlier memorandum to you. See Memorandum for ,John Rizzo,
' .... ,,_Acting General Counsel" CenuaJ Intelligence Agenq•. from Jay S Bybee, As~stanfAttomey C.eneral, Office'of
Lega1'Counse~Re: h1lerrogDllon 0101 QDeda Operative (Aug. 1.2002) ,lnlerrogationMemorandum!') as). We
have separately reanalyzed aU techniques in the present m~morandwn. and we will note below where aspects of
partici11ar techniques differ from tli6Se addreSsea in the Interrogation Memorandum. In order-to avcmnmy
, confusion in this extremely sensitive and important area. the diScussions of the statUte in the 2004 Legal Standards
Opinion and this memorandum supersede that in the Inle"ogation MemorDndum; hOwever, ·this memoJ31ldwn '
confinns the conclusion ofInterrogation Memorandum that the use these techniques on a particuJar high value al
Qaeda detainee, subject to the limitations imposed herein, would not violate sections 2340·2340A. In some cases
additional facts set forth below h.ave been provided to us in communications with CIA persormel. The CIA has .
reviewCd this memorandum and confirmed the accuracy of the descnptions and'limitationS. Our analysis assumes
adherence to these descriptions and limitations.
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1. Dietary manipUlation.· TbIs technique i.nvolves the substitution of commercial liquid
.rnea1.replacements for normal food, presenting detainees with a bland, unappetizing, but'
nutriti.onally Complete diet. You have informed us that the CIA believes' dietary manipulatioJ;l
makes other techniques, such as sleep deprivation,' more effective. See AUg7,ist 2~
I
.Leiter at 4. Detainees on dietary manipulatiQn are permi~ted as Illuch water as they.want.· In·
general, minimqm daily fluid and nutritional requirements are estimated using the following.
formula:
• Fluid requirement: 35 inIlkglday. This may be increased depending on ambient
temperature~ body temperature, and level of activity. Medical officers must monit9r
. fluid intake, and althOUgh detainees are allowed as much water as they want,
monitoring of urine output may 00 ne~ .in the unlikely ·evertt that the officers
suspect ~at the detainee is becoming dehydrated.
•

Calorie requirement:' The CIA generally follows ~s a guideline a caloric requirement
of9OO kcaJlday + 10 kcallkglday.. This quantity is multiplied by 1~2 for asedentiry
activity level Of 1.4 fOf:a moderate' activity level. Regardless oftbis formula, the
recommended minimum calorie intake is 1500 kcallday. and in no event is the
detainee ~lowed to receive less than 1.000 kcaVday.l~ Calories are provided using
commercial liquid diets (such as'Eosur:e Plus), which also supply other essent_al
nutrients and D,18ke for nutritionally complete meals;"

MediCal officers are required to ensure adequate fluid and nutritional intake, and frequent.
inedical monito~ng takes place while aQY detainee is undergoing dietary manipulation. AU
detainees are weighed weekly, and in the unJi~ely event that a detainee were to lose more than 10
percent of his body weight, .the restriCted diet would be discontinued.
. 2. Nudity. This technique is used to cause. psychological discomfort, particularly if a
detainee, for cultural or other reasons, is especiaily modest. When the technique is emplpyed,
clothing can be provided as an in'stant reward for cooperation. During and between interrogation
sessions, a detainee may be kept nude. provided that ambient temperatures and the' health of the
detainee permit. For this technique to be employed, ambient temperature must be at least 6So:F. 12
No sexual abuse 'or threats of sexual. abuse are permitted. Although each detention cell' has full'time~s~u:cuit video moni~oring. the detainee is not intentionally exposed to other de,tainees
or unauJy exposed to tKe detention:raclJity statY. Weunderstand tha:finterrogators "are trained to
10

l1Us is the calOlie lequiItllleilt for m:dts. the CIA presently has no t'enmte ~.

II While detainees subject to dietary manipulation are obviously situated differently from individuals who
voluntarily engage in commercial weight-loss programs, we note thalWidely available conunetcial weiBht-lo$S
programs in the United States employ diets of 1000 kcallday for sustained periods of weeks or -longer without
requiring medical suPervision. While we do not equate commercial weight.loss programs and this intefl'ogation
teclmique, the fact that these calorie ~evels are used in the weight-loss pr~, in our view; is instructive in
evaluating the medic31 safety of the intezrogation technique.
12 You have infonned us that it is very unlikely that nuditY would be employed at ambient t~mperatures
'below 75°F. See October J2[ Jetter at 1. For pwposes of our analysi$. however, we will assume Iha~
'ambient temperatures may be as low as 68"F.

TOP SBCRETAL-_ _ _ _ _ _--'

9

FROM

~ITE

15

DOJ

(TUE)MAY

10

2005

17:47/ST. 17:45/NO. 6160429715 P

TOPSECRRN~~______________~
.

.

avoid s:ual inn\lendo or any acts o~ implicit or explicit se~ua1 degr~dation." OClob~;' 12
I
Jetter at 2. Nevertheless, mterrogatorscan explOIt the detamee's fear ofbemg seen
~aked. In addition, female officers involved in the interrogation process may s~e the detainees .
. naked; and for purposes of our analysis, we will assume that detainees subjected to nudity as an
. ~nteiTogation technique are aware that ther may be seen naked by femaies .
. 3~ Attelltion grasp. Tliis technique consists of grasping the individual wi~h both hands~
one hand on each side of the collar opening, in a controlled and quick m.otion. In the same .
motion as' the grasp, the individual is drawn toward the interrogator.
4. Wall;~g. This technique involves the use of a flexible, false wan. The individual is
placed with his heels touching the flexible wall. The interrogator' pulls the individual forward
and then quickly arid firmly pus~es the individual into tbe wall. It is the individual's shoulder
blades tbat hit the wall. During this motion, the. head a,nd neck·are supported with a rolled hood
or towel that provides a C-collar effect tq help prevent whiplash. To reduce .further the risk of
injurY, the individual is allowed to rebound from the flexible wall. You have informed us that
the false wall is also con~cted to create a loud n9ise .when the individual bits it in order to .
increase.the shock or surprise of the techniqu~. We understand that walling may be used whe~
the detainee is uncooperative or unresponsive to questions from interrogators... Depending on the
eXtent of the detainee's lack of cooperation, he may be walled one time during an interrogation
sessiop .(one impact with the wall) or ~y times (perhaps 20 or 30 times) Co~se<!utively..We
understand that thls technique is not designed to. and does not, cause severe pain, even when
used repeatedly as you have described: Rather,. it is designed to wear' down the detainee and to
shock or $urprise the detainee and alter his ~ons about the· treatment be believes he will
· receive. In particular, we specifically understand that th~ repetitive use of the walling. t~que
· is intended to contribute to the shock and drama of the experience, to dispel a detainee's
~xpectations that interrogators will not use increasing levels offorce, and to wear down hIs .
resistance. It is not intended to-!Uld ba~d on. experience you have informed us that it d~es .
.not~nflict any injury or ~us~ severe pain, Medical Ilnd psychological pt:rsonnel are physically
present or otherwise observing whenever this technique is .applied (as they arewi(h any .
interrogation technique involving physical contact with the detainee). .
5. Facial hold. This technique is used to hold the head ·immobile during interrogation.
One open palm is placed on either side of the individual's face. The fingertips are kept wen
away from the individual's eyes.
.:~~'Facial slap

or insult slaP. With this technique, the interrogator slaps the individual;s

face with fingers slightly spread. The.ha~d makes contact with the area direcily between the tip.
· '-ofthe IndiviEkial's ehitt and the bottem of the eemspoooing earlobe. The iRtefrogaoor ~us
"invades" the individual's "personal space.'· We unqerstand that the goal of the facial slap is not
to inflict physical pain.that is severe or lasting. Instead,·the·purpOse of.the facial slap is·toinduce
. shock, surprise: or humiliation. Medical and psychological personnel are physically present ~r
othe~ise obserVing whenever this technique ~s applied.
.
7. Abdominal slap. In this technique. the interrogator strikes the abdomen of the
detainee with ihe back othis open hand. The intef!0gator must· have no rings or oth~r jewelry on
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his hand. The interrogator is positioned directly in front of the detainee, generally no more than
18 inches from the detainee. 'With his fingers held tightly together and funy extended, and with
his palm toward the interrogator's own body, using hjs elbow as a fixed pivot point, the . .
~nterrogator slaps the detainee in the detainee's abdomen. The interrogator may not use a fist,
and the slap must be delivered above the navel and below the sternum. This technique is used to
condition a detainee to pay attention to the interrogator's questions and to dislodge expectations
that the detainee will not be touched. It is not intended to-and based on experience you have
informed us that it does not-inflict any injury or cause any significant pain. Medical and
psyc~ologica) personnel are physically present or otherWise observing whenever this technique i~
applied.
.
,
8.. Cramped confinement. This technique involves placing -the individual in,8:,confined
space, the dimensions ofwhich restrict the individual's movement. The confined space is ,
.umJIy dark. The duration of confinement'varies based upon the size ofth~ container. For the
larger'confined space, th'e individual can stand lclP or sit down; the smaller space is large enough
for the subject to' sit down. Confinement in the larger space m~y last no more than 8 hours at a
~m,e for no more tha,n 18 hours a day; for the smaller sp~ce, confin~ent may last no more than
two hours. Limits on the duration of cramped confinement are based on considerations of the
detainee's size an~ weight, how he respond's to the technique, and continuing consultation
, between t~e interrogators and OMS officers.13
' .
,
.
,
9. Wall standing. This tC<!hnique is ,used only to induce temporary muscle fatigue. The
individual stands about fOur to five feet from a wal,~ with his feet spread approximatelY. to
shoulder width., His ar~s are stretched, out in front of him, with ,his fingers resting on the wall
and supporting his body ~eight. The'individual is not permitted to move or reposition hj~ hands
oc~
"
. 10. Stress positions. There are three stress positi<.ms that may be use~. You have
informed us that these positions.are not designed to prodl;lce the pain associated with contortions
or twisting 'of the body. Rather, like wall standing, they'are designed to produce the physical
discomfort associated with temporary mu~le fatigue. The three stress positions are (1) sitting on
the floor with legs extended straight out in front and annsraised above the head, (2) kneeling on
the floor while leaning back at ;145 degree angle, and (3) leaning against a wall generally about
. $~ feet..!lY~Y from the detainee's feet, with only the detainee's head touching the waIL while
his ~As are 1iandcufThd in front orrum or'behind his back, and wlille an interrogator stands
next to hi~ to preve~t injury if he loses his balance. AI; with walJ standing, we u~derstand that
these positions are used 9nl1 to j~uce temporary musch~ fatigue.

.

11. Water cJousing. CoJd water is poured on the detainee either. from 'a container o~ from

a hose without a nozzle: This technique is intended to weaken ~e det~inee' s resistance an~
persuade him tQ cooperate with interrogators. The water poured on the detainee must be potable,
"
13 InJnterrogalio~ Memo~andum, we also addresscxl the use ofhannJess insects placed in a confinement
box and concluded that it did not violate the statute. We Wlderstand that-for reasons unrelated to any concern that
, it might violate the statute-the CIA never ~ that tecJmique and has removed it from lite list of authorized
in!errogation techniques; accordingly. we do not address it again here,
'
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and the interrogators must ensure that water does not enter the detainee's nose, mouth, or eyes.
A medical officer must ob~rve and monitor the detai~ee throughout application of this
technique, including for signs of hypothermia. Am~ient tempei'atur~ must ·r~mai.n above 64°F.
If the detainee is lying on the floor, his head is to remain vertical, and a poncho, ~at, .or 'other
. material must be placed ~tween him and the floor to minimize the loss of body heat. At the
conclusion of th~ wa~er dousing session,. the. detainee must be. moved to a heated room if
· necessary to. perriiit his body temperature to return' to normal in a. safe n:ta~er. .To ensure an
adequate ~argin of safety, the maximum period ofti~e .that a detainee may be permitted to
remain wet has been set at two-thirdstbe time at which, basedori extensive medicallitetature
·and experience. hypothermia could be expected to develop in healthy mdividuais who are
submerged in water of the same temperature. For example, in employ'ing tl,lis t~hn.qu~:
• For watertemperature of 41°F, to~al duration of exposure may not exceed 20 minutes'
without drying and rewarming.
• . For water ttm1perature of 50°F, total duration of ~posure may not exceed 40 minutes
without dtying and rewarming..

• ·For water temperature of 59°F. total duration of exposure may nat exceed 60 minutes
~thout drying and rewarming.
.
The minimum permissible· temperature of the water used in water dousing. is 41°F,
though you have informed us thaHn practice the water temperature is' generally not below 50°F, .
·since tap water ~er than refrigerated water i$ generally used. We understand that a version of
water dousing routinely.used in SERE training is much mote extreme in' that it 'involves complete
immersion ofthe individual in coid water (where.watertemperatures may be below 40°F) and is
usually performed outdoors where ambient air temperatures may be as low as. 1O°F. Thus, the' .. SERE training version involves a far greater impact on body temperature; SERE training also
involves a situation where the water may enter the trainee' s no~ and mauth. J4
You.have also described a variation of water dousing involving much smaller quantities
of water; this variation is known as "fl~cking:' Flicking of water is achieved by the interrogator
·wetting his fingers and then flicking them· at the detainee, propelling droplets at the detainee.
: Flicking ofwater is done "in an eft'ort to create a distracling effeCt, 10
10~e, 10
irritate, to in~till humiliation, or to cause temporary insult." October 22
tter at 2.
The~d in the ~icJdng" variation oi·water dousing al'so must.be pota e and within the
.water and ambient air. temperature ranges for water dousing described .above. Although water
may be flicked into the detainee's face with this variation, the flicking of water at aU times
.' ............. done in such a manner as to avoid the inhalation or ingestion of water by the detainee. See M.

r:

is

.

.

116

' .

14 See October
~tter at 2·~. Comparison of the time limits for water dousing with thoSe ~
in SERE tmining is somew ~~ di1fiCiiIt· as we understand that .the SERE training time limits are based on the ambIent
air temperature rather than watc! te~perature.
."
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1.2. Sleep deprivation (more than 48 hours) . .This technique subjects a detainee to an
extended period without sleep. You have informed us that the primary purpose of this technique
is to weaken the subject and wear down ~is resistance. .

"

The primary method of sleep deprivation involves the use of sb~ckling to keep t~e
detainee awake. In'this method, the detainee is standing and is handcuffed, and thehandcuffs.are
attached by a length of chain.to the ceiling. The detainee's bands'are shackled in front of his
· body; so that the detainee has approximately atwo~ ~o three-foot diameter of movement. The
detainee's feet are shackled 'to a bolt.in·t~floor. ~e care is taken to ~nsure thai the shackles
are neith~r too loose nor too tight for physical safety. We understand from discusSions with
OMS that the shackling does not result in any significant physical pain for the subject. The
.. <letainee's hands are generally betWeen the level of his heart and· his chin. In some cases; the .
detainee's hands may be raised above the level of his head, but only for a period of up to two
bours. All of the detainee's'weight is borne. by his 'Iegs and feet during standing sleep
.deprivation, You have informed lJS that the d~inee is not allowed. to hang from or 'SUppOrt his
. . body weight with the shackles. Rather, we understand that the shackles are only.used as a .
passive means to keep the detainee standing and thus to prevent him from falling asleep; should
the detainee begin to fall asleep, he wiJIlose his balance and awiken, either because of the
sensation of losing his balan.ce or because of the restra,ining tension ofthe·shackles. The use of
this paSsive means for keeping the detainee awake avoids the need for using melJllS ·that would
· require interaction with the detainee and n.nSht pose a danger of physical harm,
We understand from you that no detainee subjected to this technique by the CIA has
suffered any harm or injury, either by falling down and forcing the handcuffs to bear his weight
9r in any other way. You have ~sured us thatd~tainees are. continuously monitOred by closed· cjr~it television, so that if a detainee were unable to stand, he would immediately be removed
from the standing position and' would noi be permitted to dangle by his Wrists.. We understa¢
. that standing sJeep 'deprivation may cause edema. or swelling, inthe lower extr~mities because it
· forces detainees to stand for an extended period oftime. OMS has advised us that this condition
IS not painful, and that the .condition disappears quickly once the detainee· is permitted to Jie .
down. Medical personnel carefully monitor any detainee being subj~ed to standing sleep
deprivation for indications of edema or other physical or psychological conditions. The OMS
Guidelines include extensive discussion OJ) medical monitoring of detainees being sUbjected to
shackl~ng and sleep deprivation, and they include specific instruCtions for medical personnel to
reqyjij aJtetna.tive, non-standing positions or to take other actions, including ordering the
cessation sleep deprtvation, in 'oi-derto relieve or avoid serious edema or other'significant
medical cond.itions. See OMS Guidelines at 14-16.
.

of

In lieu of standing sleep'depriyation, a detainee may instead be seated on 8.l)d shackled to
.__ .._.. _............. ·········-a-small·-steeL-lhe-stool-sllppGrts-tbe-deta:inee!s·weigbt;.but-is-too-small.to.permiUhe:.subject.to.... .
.
balance himself SUffiCiently to be able go to sleep, On rare occasions, a detainee may also be
restrained in a horizontal position when necesSary to enable recovery from .edema without
int~rrup~ing the course of sleep deprivation. 's We unde~stand that these. alternative restraints, .

to

15· Specifically. you have infonned us that on three occasions early in the prog.ram; th~ int~ogation team
and' the attendant medical officers identified the potentialfor unacceptable edema in the .Iower limbs of detain~
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although uncomfortable, are not significantly painfu~ according to the experiellce and
professional judgment of OMS and other personnel.
We understand that a detainee undergoing sleep deprivation is generally fed by hand by
'CIA personnel so that he need noi be unshackled; however, "[i)f.progress is made during .
interrogation, the iD~~i~ unshackle tIie detioinee and let him feed bimself as a ~e
incentive." October J
tter at 4. If the detainee is clothed, he wears an adult diaper
under his pants. Detainees su ~ect to sleep deprivation who ~e also subject to nudity as a .
separate interrogation technique will at times be nude and wearing a diaper. If the detainee is
· wearing a diaper, it is checked regularly and changed as necessary. The use of the diaper is for
sanitary and he8Jth purp~s~ of the ~ee; it is not used for th~ purpose of humiliating the
detainee, and it is not considered to be an interrogation technique. The detainee's skin condition
. is monitored, and diapers arc changed as needed so tbat the detainee·does not remain in a.soiled
diaper. You have informed us that to date no detainee has experienCed any skin problems
resulting from use of diapers.
The maximum al19wable duration for sleep 4eprivation authorized by the CIA is 180
hours, after whicb the detainee must be permitted to sleep without interruption for at least eight
· ·hours. Yo~ have inforined us that to date, mo~e than a dozen detainees have ~n subjected to
. sleep deprivation of more than 48 bours, and three detainees have been sUbjected to sleep
. deprivation of more than 96 hours; th~ Jongest period ~f time for which any detainee has been
deprived ~f sleep by the CIA is 180 hours. Under ~e <:;IA's guidelines, sleep 'deprivation could
· be reSUmed after a period of eight hours' oftininterrupted sleep, but only 'ifOMS perSOnilel .
· specifi~ly determined that there ~e'no medical or psychological contraindJcations based on the
detainee's condition at that time. As discussed'~low, however, in this memorandum we will
evaluate only one application of-up to 180
hours of sleep .deprivation)J
.
.
.

undergoing standing sleep deprivation, and in order to permit tli.e llinbs to recover without impairing iIaterrogation
requirements, the subjeCts underwent horizontal sle
~on:. Fax for Steven G. J3radbury, Prinei~ Deputy
Assistant Attorney General, OLe, ftc
i~ <Jenerid Counsel, CIA, at 2 (Apr. 22, 2005)
C'April 2iDfax"). In horizontal sleep
(ion, e
is plAced prone on the floor on tOp of a thick
towel or blanket (a precaution designed to prevent 'reduction of body temperaCUre ~gh direct contact with the <:ell
floor). The detainee's hands are manacled together .and the anus placed in an outstretched positio~ither extended
bCyoftil!llfttfliiid or exiended to eithel side' of-the body-and anchored to a far point on the floor in such a manner
that the arms cannot be bent or ~ for balance or comfort. At the same time, the ankles are shackled. together and
the Jegs are extended in a straight line with the body and also anchored to a far point on the floor in such it manner
........ - .I:baf tile regs cannot be bent or used baJanQC 'or -comfort U; You iIa".'e speeifieelly ~ \16 tbat the manacles
and shackles are anchored without additional stress o~ any .of the ann or leg joints that might force the limbs beyond
..... _...............natwal~o11..Q[ rome tension on anyjQinl Id· The position is sufficiently uncomfortable to detainees to _.... ..
. . deprive them of~broken sleep,:while allowing the~ lower limbs to recover fr~m. the effects· of stand~g ~Ieep
deprivation.. We understand that all standard precautions and procedures for ~ck1ing are'obseIVed for both hands
and feet while iii. this position. Id You have infonned Us that horizontal sleep deprivation has been used until the
detainee's affected limbs have demonstrated. sufficient recovery to return to sittiilg or standing sleep deprivation
mode~ as wammted by the requirements of me interrogation ~ and subject a determination by the medical .
. officer tllat mere is no contraindication to resuming other sleep deprivation modes. ld

tor

to

. 16 We express no view on whether any further use o~ sleep' deprivation fonowing a 180·hour application of
the technique and 8 hours of sleep would violate sections 2340-2340A
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You have informed. us. that d~nees are closely monitored by the interrogation team at

~U times (either directly or·by closed~eircuit video camera) while being subjected to sieep

deprivation, and that these personnel will intervene· and the techriique will be. discontinued if
· there are medical or psychological·contraindications. Furthermore, as with interrogation
tecb,niques· used by the .CIA, sleep deprivation will not be used on any detainee if the prior
. medical and psychological assessment reveals any contraindications. .

all

1~. The '\vaterboqrd" In tliis teChnique, ttte·detainee is lying ona gurney that is
.incli.iled.at an angl¢ of 10 io IS degrees to the horizontal, with the detainee on his back and his
head toward the lower end ofihe gurney. .A clotJI is placed over the detainee's face, and cold
water is p·oured on the cloth from· a hei~t of approximately 6 to 18 inches. The wet cloth creates
a barrier through which it is difficult-:or in some
not possible-to breathe. A single
"application" of water may not last for more than 40 s~nd.s, with the duration of an
lCappJication"measured from the moment when water----ofwhatC?Ver quantity-is first poured
· onto· the cloth until the moment the cloth is removed from the subject's face. See August 19
I
!Letter at 1. When the time limit is reached, the pouring of water is immediately
· , ·discontinued and the cloth is removed. We understand that if the det~inee makeS an effort to
· defeat the technique (e.g., by twisting his head to the side ~d breathing out of the comer of~is
mouth), the interrogator may cup his bands around the detainee's. Dose and mouth to d~ the
runotI: in- which case it would not be possible for the detainee·to breathe duriJ:lg the application
.ofthe water. In additi~~ you have informed us that the technique ~ay be applied in a maruier to
defeat .efforts by the detainee to hold his breath by. for e~ple. beginning an application of
water. as ~he detainee is exhaling. Either in the normal application, or where countermeasures are
.' used, we un4,erstand tha,t w~ter may enter-and may accumulate .in-the detain~' s mouth and
·nasal cavity, preventing him from .breathing. 17 In addition, you have indicated that. the detainee
· as a countenileasure may swaliow water, possibly in significant quantities.. For that reasoO:.
. .. based on ·advice of medical personne~ the CIA requires that saline solution be u~ed instead
plain water to reduce the possibility ofhyponatreinia (i.e., reduced concentration of sodium in
.t~e blood) if the detainee drinks the water.

cases

of

We understand that the effect of the waterboard is to induce a sensation of drowning.
This sensaiion is based on a deeply r~ted physiological response, Thus, the detainee
experiences this sensation even if he is aware that he is not actually drowning. We are informed .
. ·tha~n.extensi~ experience, the pr~s is n?t physically painful, but that it usually does
cause fear and panic. The waterboard has been used many thousands of times in SERE training
provided to American military. personnel, though in tbat context it is usually limited to one or
. ···.····· ..·lwo applications orno mote than 40 seconds each.11
.........- .._.___
..._ .._.__
..._..•_...__
..._.
__
. __
...__.__.__._._L~__.._... _
... _

'~". ~

....................... .

.." •

-

_ • • • ~ •••••• _ .• ~ ...... _ ••• ..:.., . . • • l • • • • • _ . . . . . . . . . . . . . . . . . . . . .

.

.
17. In most applications of ibis technique, including as it is used "in SERE trainilig, it appears that the
· . individual undergoing the teohnique is JlOI in fact completely prevented from breathing, 1>ut his airllow is restricted by the wet cloth, aeating a sensation of drowning. Se~ IG Report at IS ("Airflow is restricted .... and the technique
pl.'Oducestbe sensation of drowning and suffocation."). For purposes of our analysis, however, we will·as~e ~t
the individual is tmable to breathe during the entire period of any.application o.f water during the waterboard
teclmique.
18 The .Inspector General was critical of the reliance on the SERE- ex~rience with the waterooard·in light
of these and other differences in the application of the teclmique. We. discuss the Inspector
General ~s ·criticisms
.
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You have explained that the waterboard technique is used only.if: (l) the CIA has
credible intelligence that a, terrorist attack is imminent; (2) there are "substantial and credible
indicators the subject has actionable intelligence that can prevent. disrupt or delay· this attack";
· ap.d (3) other interrogation methods have' failed or are unlikely to yield actionable intelligence in
time to prevent the· attack. See Attachment to August 2 Rizzo Letter. You have also informed us
·that the waterboard may be approved for use with a given detainee only duri~g. at m~st; ~n~
· single30-day period. an~ that during that period, the waterboard technique may-be used on no
more "than five days. We further understand that in ~y 24-hqur pei"ioo. interrogators may use no
more than two "sess.ions" of the waterboard on a subject-with a ~se~sion" defined to, mean the
time that the detainee is $'apped to the waterboard-and that no session may" last more than two
.hours. Moreover, during any session, the number of individual applications of water "iasting 10
:seconds or longer may not exceed six. . /U noted above~ .t~e maximum l~ngth of any appl~cation
of water is 40 seconds (You have informed us that this maximum has rarely been reached).
.. Finally, the total cUmulative time of all appliCations of whatever length in a 24-hour period may
· not exceed 12 minut~s. See August 191
I ~etter at 1-2. We understand that these ..
limitations have been established with extensive input from OMS, based on experience to· date
With this technique and OMS's professional judgment that use ofthe waterboard on a healthy
individual subject to these limitations would be "medically acceptable:' See OMS Guidelines at
18-19.
. During the use of the wa~erboard, a physician and a psychologist are present ~.alJ tjmes.
The· det~inee is monit9red to ensure that he· does not develop respiratory distress, If the detainee .
.is not breathing freely after t~ cloth is removed from his face. he is immediately moved to a
vertical position in order to clear the water from his mouth, nose, and nasopharynx. The gurney
used for administering this technique is specially designed so that ~s can be accomplis~ed very
quickly if necessary. Your medical personnel have explained tbat the ·use of the waterooard does
pose. a small risk of certain pote,ltiallysigniticant medi~l problems and that certain measures ~e
taken to avoid or address such problems. First. a detainee might voinit and then aspirate the
emesis. To reduce this risk, any d~ainee on whom this technique will be used is first pJa(:ed on a
· liquid diet. Second, the detainee'might aspirate some of the· water. ~d· the resulting water in the
lungs might lead .to pneumonia. To mitigate this ri$k, a potable salirie solutlo~ is used in the
.procedure. Third, it is conceiv~ble (though, we understand from OMS. higbly unlikely) that a
detainee could suffer spasms of the l~. that wouid prevent him from breathing even when tfte
ap~jOQ:Ofwater is-aStopped and the det~n.ee is re.!urned to an up!.-!ght position. In the even! of
such spasms, a qualified physician would immediately. intervene. to address the problem, and, Jf
necessary, the intervening physicjan would perform a tracheotomy. Although the risk of such
-:spasms is considered remote (it apparently has ne,'er eeeuf1'ed in th()\lsands gfiAstances of SERE
training). we are informed that the necess~ einergency medical equ~pment is al.ways present-·
.. ·····-although ·no~visibletoth~detainee-during-any-aPfJliGation-of,the- waterboard .. -See.generally_id ..
at 17-20. 19
:
further below. Moreover. as noted above, the.very different situations· of detainees undergoing inleiTogation and
military personnel undergoing training counsels against undue reliance on the experience in SERE training. That
experience is nevertheless of some value in evaluating the technique.
.
III

OMS identified ·other potential risks:
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We understand that in many years of use on thousands of partiCipants in SERE training,
· the waterboard technique·(although used in a substantially more limited way) has not resulted in
any cases of serious physical pairi or prolonged mental harm. In addition, we understand that the
. . waterboard has been used by the CIA. on three high level al Qaeda detainees, two of whom were
.. subjected to the technique numerous times, and, acCording to OMS, none of these three. .. . ..
· individuals has shown a,ny evidence of physical pain or suffering or menta1 harm in the ~ore
than 25 months since the technique was used.on them. As noted,· we understand that OMS has
been involved in imposing strict limits on the use af the waterboard, limits that, when combined
with careful m.onitoring, in their professionaJ judginent should prevent physical pain or ·sUffenng
.or menta1 harm to detainee. In addition, we understand that any detainee is closely monitored
by Diedi~ and psychologica1 personn.eJ whenever the waterboard is applied, and that there ar~
· additional repOrting r~uirements beyond the nonnal reponing requirements in place w~en other
· interrogation techniques are used. See OMS Guidelines at. 20.

a

•

*

are

As noted, aU of the interrogati()n techniques d~scribed above
subject to numerous
restrictions, many based on input from OMS. OUr advice in this memorandum is based on our
understanding that there will be careful adherence to all of these· guidelines, restrictions. and .
· safeguards, and that ther~ will be ol)going monitoring and reporting by the team, including OMS
medical and. psychological personne~ as well as prompt intervention by a team ·mem~er,· as ..
neceSsary, to prevent physical distress or mental harm so significant as possibly to atp.ount to the·
· .'~severe physical or mental pain or suffering" that is prohibited by seCtions 2340-2340A Our
advice is also based on our ~derstanding that all interrogators who Will use these ~echniques are
adequately trained to understand thai the authorized use of the techniques is not designed or
: intended to cause severe physical or me~tal pain or suffering,· and also to understand and respect
the medical judgment of OMS and the important ro]e that OMS personnel play in the progr~.

c.
. . You asked for our advice concerning these interro~ation techniques in connection with
their use on a specific high value.al Qaooa detainee nam~
IYou.infoqned us that the

.

'

==='

.

'=,

In our iimited experience, extensive sustained use of the wateJboard can introduce new risks.

. Most seriously, for ~ns of physical fatigue or psychological resipation, the subject may
. . S;i1!!P!Y give up, allowing excessive filling of the airways and Joss .of consciousness. An
-~_pOrisive subject should t!e righted iJnriiediateJy, and the intenogator'should deliver a subxyphoid thrust to expel ~ water, If this fails to restore nonnaI breathing, aggressive medical
._._ ... . intervention is required.subj~who bas re.ached this de~ of compromise is not .
.
considered an appropriate candi te for wateJboanl, iUld the pJt)'SlCUlD on e sCene can nO(
concur in the further use of the wate~ without specific [Chief, OMS] consultation.and
.. approval;· .... ................. -... ... ....
. .......... .
OMS·Guidelines at 18. OMS has also stated that "[b]y days 3·5 ofan aggressive program, cumulative effects
become a potential concern. Without any hard data to quantify either this risk·or the advantages of this technique,
we believe that beyond this point continued intense waterboard applicationS may not be ~edica1ly appropriate," Id.
at 19. As noted· above, b~ on OMS input, the CIA has adopted and imposed a nwnber of strict limitations on the
frequency.and duration of use of the waterboa~d. .
.
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. ~ad information about al Qaeda's plans to launch an attack witb·in th~ United, ..
· States. According td
bad ext·ensive connections to various a1 Qaeda .
·"eaders, memb~rS of the·
e al-Zat awi network, and had ~ranged meetin~8s~=~
between an associate and
0 discuss such an attacr. AUgu~t 251,-___--'
Letter at 2-3. rou advis us t at mica an psychological assessments
ere
completed by a CIA physician and psychologist, and that based on thj~ examination, t!le
· physician concludedl
[]nedically stable'8Jld has no medical.~ntraindications to
interrogation,inc)uding tbe use ofinterro ation techniques" addressed in tbis memoranduIn.20
Medical and Psychological Assessment 0
ached to August 2 Rizzo Letter at 1.ll .
The psychological jissessment foun
as alert and oriented~ncentration and
a1tenti~~ were·appropriate." Id at 2. The psycholo~ further found
'thoUght·
processes were clear. and logical; there was no evidence of a thought tsor er, elusions, or .
hallucinations[, and t]here were not significant si ns of depression, anXiety or other mental
· disturbance." ld· The psychologist ~uate
"psychologically stable, reserved and .
· defensive,· and "opined thai there was no evi once I the use oflhe ~;
methods would cause .any severe or prolonged psycbological disturban
at 2: Our
conclusiQns depend on these·assessments. Before using the techniques.on ot er etainees, the
CIA would· need to ~nsure, in each ~e, that· alI medical and psychological· assessments indicate
that the detaine~ is fit to undergo the use of the· interrogation techniques.

jetrOsatiOJl

,d

n.
A.

Section 2340A provides that "[w]hoever outside the United States commits or att~mpts to
commit torture shall be fined under this title or imprisoned not more than 20 years, or both, and
jf death results to anY person from conduct prohibited by this subsection, shall be punished by .
· death or imprisone<J for any term of years or for life.'>22 Section 2340(1) defines "torture" as "an

·

not

usecC1:J

20 . YOu have advised us that the \V!lterboard has
been
We understand that there may have
been medical reasons against using that technique in ~ case. Of course, our adviCe ~ssumes that the waterboard
exiuld be used only in the absence ot medical conlJaindications.

,

....LtJie:Jiledical examinalion.repoJt~ I
lwas obese, and that he reported II, ~5-6 year history of nonexertional chest pressures, which are intennittent. at times acoompailied by nausea and depression ansi shortness of
breath." Medical end Psychological Assessment 0
t 1, attached toAugust 2 Rizzo Letter.[
.
..
."
e or unwilliJIg ta be mart SPeC;ifi.lr-CaiKbo~u~t-·- - the frequency or intensity oftbe aforemenCioned symptoms." ld He alSo reported suffering "long-term medical and

II

.::~f~:!e:~ ~=:~.~~~::~~£~DY~~::;;:ui~~g~~Jl~~!to~·~R~~:~~rt~·or..
seeing a physician for Jddney oroblems that caused hiin to urinate frequently and complained of a toothache. Id .

·The
medical examinaticrn
I~owed a rash on his Chest and shouldeis and tliat "his n:t :d. chest were clear,
[and] his heart sounds were normal with no munnurs or. gallops." Jd. The physician opin
Iil(el~ bas
some reflux esophagitis and mild check follicUlitis, but doubt(ed] that be has any coronary pa oogy." Id
22

Sectio~ 2340A. provides in full:
. (a) Offense.-Whoever outside the United States conunits or ~ttempts to commit torture sruin.
be ·tined under this title or imprisoned not more than 20 years, or both,:and if death results ~o any
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act committed by- a person acting under color of law ·specifically intended "to inflict severe
physical or mental pain or suffering (other than pain or suffering incidental. to lawful sanctionS)
upon .another person within his custody or physical control."D.
. Congress enacted sections 2340-2340A to carry out the obligaii.ons of the United States
under the CAT. See H.R Cont: Rep. No.1 03-482, at 229 (1994). The CAT, aino~g other
things, -requires the United States, as a state party, to enSpre ~at acts 'of torture, along with
attempts. and complicity to commit such acts, are crimes under U.S. law. See CAT arts. 2; 4-5.
Sections 2340-2340A satisfy that requirement with respect to acts committed outside the United
Stat~?C Conduct constituting "torture~' within the·United States already was-and remainsprohibited by various other federal and state .criminal statutes.
.

person from conduct prolu."bited by this subst:ction, shall be punished by death or imprisoned for·
any tenn ~f years or for life.
.
..
(b) Jurisdiction.-l'here is Jurisdiction over the activity prohibited in subsection (a) if- .
(1) the alleged offender is a national of the United States; or

. (2):the alleged offender Js present in the United Stat¢$, irrespective of the. nationality of
the victim or alleged offender.

. (c) COospiracy.......:~ penon who conspires to commit an offense under this section sbaU be
. subject to the same penalties (other than the penalty of death) as the perialties prescribed for the
o~ense.1he coJiunission ofwbic:h was the object of the conspiracy.
lSU.S.C. § 2340A
.23

seCtio~ 2340· provides in full:
. As used in this cbapter-

(1) "tortme" means an act committed by a perSon acting unde~ ~lor of law specifically
intended to inflict severe physical or mental pain or suffering (other than pail\ or suffering
incidental to laWfW. ~ctionsj upon another person within his cus(ody or physical control;
(2) "severe mental pain or dering' means the prolonged mental harm caused by or resul~g
from- .

(A) the intentional infliction or threatened infliction of severe physical pain or suffering;
or appUcation, of
mirid-alteIing substances or other procedures calculated to disrupt profoundly the senses·or
the personality;

~~ . "(8) the ~dministration or. application, or threatened administration

--~~------~--~----~~~~~e~~~~toMf~immm~r

.

(D) the threat that anQiher person wiU imminently be subjeCted to death, severe physiCal

paiitQr..mfIed~g, ..Q.r: tb:e_~.dmW~Jj.9P'QCJ~.p.p~~~lm ~r~~4,:~~~e~8 ~~~s .or other .
procedu~s calculated to disrupt prof~undly the senses or personality, and

.

(3) "United States" means the several Slates of the United States, the District of Columbia,
and the commonwealths, territories, and posseSsions of the United ~tes.·
. '

IS U.S.C. § 2340 (as amended by Pub. L. No. 108-375; 118 Stal 1811 (2004».
2. Congress JiJl)ited the territorial reach of the federal torture statUte by providing that the prohibition applies
only to cOnduct occwring "outside the UnitC<! States," 18 U.S.C. § 2340A(a), which is"currently defined in the .
statute to mean outside "the several Stat~ of the Unitc4 StateS, the District of~olumbia. and the commonwealths,
temtories, and'po~essions ofthe·United States." Id. § 23~0(3) (as amended by Pub. L. No. 108-375, 118 Stat. 1811

\
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The CAT defines "torture" so as to require the intentional infliction of "severe pain or
suffering, whether physical or mental." Article 1(1) of the CAT provides:
·For the purposes oftbis Convention, the term '.'torture" means any act by which
severe pain: or suffering, whether physical or mental. is inte~tionaIly inflicted on a
person for such purposes as obtaining ftom him or a third person information or a
'cOnfession, punis~ng him for an act he or a third person has coounitted or is
suspected of having committ~ or intimidating or coercing him or a third perso~
or for any reason based on discriminatiQn of any kind. when such pain o~
suffering is inflicted by or at the instigation of or with the consent or acquiescence
of a public official or other ·person acting in an Qffidal capaCity. It does not
include pain or suffering arising only from. inherent in or incidental to lawful
sanctions.
The Se~ate included the following u~dersta:ndjng'jn its resolution of advice and consent
- to ratification ofttle CAT:
- .
The United States understands that, 'in orderto constitute torture, an act must be
spe~fically intended tQ inflict severe physical or Illental pain or suffering and that
-mental pain or'suffering refers to prolonged.mental harm caused by or resulting
from (1) the intenti9nal infliction. or threat~ed infliction of severe physical pain
- or suffering; (2) the'administration or applicatiori, or threatened administration or
-application, of inind altering substances or other procedures calculated to disrupt
prof~ndJy the senses or the personality; (3) the threat ofimm~nent death; or
(4) the. threat that another person will imminently be subjected to- death. severe
physical pain or suffering, or the administration or application of mind_ altering
. substances or other procedures calculated to disrupt profoundly the senses or
personality.
-S. Exec. Rep. No.1 01·30, at 36 (1990). This understanding was deposited with the. U.S .
., ,nstrument of ratification. see 1830 U.N.T.S. 320 (O~t. 21, 1994), and thus defines the: scope of
... United Stat~ obligations under the treaty. See Relevance ofSeriate Ratification History to .
Treaty Interpretation, 11 Op. O.L.C. 28,32-33 (1987). The criminal prohibition against tOlWre
~~s~.codifie(Fn 18 u.:SJ~. §§ 23~Q-2340A -generally tracks th~ CAT's definitio~ of .
torture. subject to the U.S. understanding. -'
-.
-- _

. '" . Bnder -the··}anguage-adepted.by-Congress. in .sections:2140:-2.3.4Q.A, t9 .~~~!ihI_~~_ ,,!~~~~/'
conduct must be "specifically intended to j~ict severe physical or mental. pain or suffering." In
the discussion that follows, we will separately consider each of the pi'incip~l components of this
key-phrase: (1) the mewg of "severe"; (2) the meaning of "severe physicafpain or suffering";

(2004», You have adviSed us that the CIA's use of the techniques addressed in this memorandum would occur
Uoutside the tlnited States" as defined In sections 2340-2340A

.
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(3) the meaning of"~vere ment3t pai~ o~ suffering"; and(4) the meaning of'~specifically
intended.
It

.

.

(1) The meaning of "severe. ".
Because·the ~atute does not ciefine:usev~e," "we cons~e [ihe] term in accordance with

iis ordinary or natUral meaning." FDIC v. Mey~r, 510 U.S ..471,.476 (1994). The common
undemanding of the .tenD "torture" and the context in w~ich the statute WjlS enacted aJso ·inform

. our analysis. Dictionari~ define "se\;ere"·(oft~n conjoin¢<! with "pain") to "inean "eXtremely
violent or intense: severe pain." American Heritage Dictionary ofthe English La1iguage 1653
. Od ed. 1992); see. also XV Oxford English Dictionary 101. (2d ed. 1989) ("Of pain, suffering,
. loss, or. the like: Gr~evous, extr;eme" and "Of circUmstances .. : .:. Hard to sustain or ·endure.").
Th~ common 1inderstanding of "torture" ·further.Supports the statUtory conceptthat the ·pa~n or
suffering must be severe. See Black's Jim,"D;Cti01lOry .1S~8 (8th.ed. 2004) (defining "torture" as
"[t)he inflictio~ of intense pain to the body ·or mind to punish, to ~ract a ~nfession or
information,·orto obtain sad.istic pleaSl,ire") (emph~is added); Webster's 1'IJir4New .
International J)ictioilaiy of the If-nglish Language Unabridged 2414 (2002) (defintng "torture" as
c'tJ,e infliction Qf intense pain (as nom bunihig, crushing, wounding) to punish or coerce
someone") (emphasis added); Oxford American Dictionary and Language· Guid~ 1064 (1999)
(defining "torture"·as "the in{liction of severe bodily pain, esp. as a purushment or a means of
persuasion") (emphasis added). Thus, ~ use ofthe word "severe" in the statutory prohibition
.. . on torture clearly denotes a sensation or Coodition that is extreme in intensity and difficult to ..
endure.
.
. This interpretation is "also consistent with the hi~torica1 understanding of torture, which
has generally involved the· use of procedures and devices designed to inflict intense or extreme
.. pain. The devices. and procedures ·historically u.sed were generally intended to cause ext~eme·
.. pain while not killing the person being questioned· (or at least not doing so quickly) so that . .
questioning could continue; Descriptions hi Lord Hope's lecture. ·"Torture," University of
Essex/Clifford Chance Lecture at 7-8 (Jan. 28. 2004) (describing the '~boot," which involved
crushing of the victim's legS and feet; repeated pricking with 10I;lg needles; and thumbscrews),
and in Professor Langbebl' s· book, Torture and the Law ofProo/. cited supra p. 2, make this
clear. As Professor Langbein· summarized:
.........-~-..,.

.

.

.-,

.

The CQmmonest torture deVices-stiippado; rack, thumbscrews, legscrewsworked upon the extremities of the body, either by distending or compressing
.ffiem. We may suppose thartliele modes oHOI tme-were-preferred-beeause-they----·--·-_._-_.
were somewhat less likely to maim or kill than coercion directed to the trunk of
lhell()oY,aiid-becauselDey·wou1d·b-e1lu1Ck1y adjusted -to take account-of.the
Victim's responses during the examination. .
.

'Ow,,",",n • • "

c..vv.."

• • • ..,.v,.., ••

"

..... U/' ... v .

V1VV'"tc,.l::fl I:')

I"'"

.:::~

~OP Sl!CRE1~L-_ _ _ _ _ __
Torture and the Law ofProof at 15 (footnote omitted).2s
. The statute, moreover, was infended to hnplement United ~tates obligations under the
CAT;'which, as quoted above, defines "torture" as acts that intentiopally inflict "severe pain or
suffering." CAT art. 1(1), As the Senate Foreign Relations Committee explained in its report
recommending that the Senate consent to ratification of the CAT:
The [CAT] seeks to define "torture".in a relatively limited.fashion, corresponding
.' to the common under$tand~g of torture as extreme practice which i~
unive~l1y condemned. . . .
.

an

.
. .. The term "torture,"'. in United States and international u~ge, is usUalJy
reServed for extreme, deliberate and unusually croei practices, for exaniple,
$Ustained systematic beating, 'applicatiop of electric currents to sensitive parts of
the body, and tying up or hanging in positions that caUse extreme pain.

S. E~ec. Rep. No: iOI-30at·13-14,· See also David P. Stewart, The Torture. Convention cmd the
. Reception ofInternational Criminal Law Within the United States, 15 Nova L. Rev. 449, 455
(1991) f'By stressing the extreme nature of torture, , .. [the] definition Toftorture ~n the CAT]
describes a relati~ely 'Iimited set of circumstances ·Iikely to 'be illegBl under most, if not aU,
domestic legal systems.").
. '
\

Dra~ng distinctions among gradations of pain is obviously not an easy t~s~ especialJy

given the Jack of any precise, objective scientific criteria for measuring pain. 2lf We are given
some aid in this task by judicial'interpretations of the Torture V~ctims Protection A~ ("TVP~'),
28_U.S.C. § 1350 note (2000). The TVPA, also enacted to implement ~he CAT. provides a civil
. remedy to victims of torture. The. TVPA defines "torture" to incl~de:
. any act, directed against anjndividuai in the offender's custody or physical
control, by which severe pain or Sujforing (other than pain or 6u~eiin8 arising
25 We 'emphaticaIJy are not 'saying that only such historical techniques-or similar on~ constitute
"torture" undei sectionS 2340-2340A. But the historieaJ understanding of torture is relevant iIi mteq>reting
Congress's intent in prohib~ling'lhe' Crlnie of'.'torture." Cf. Morissette v. United Slates, 342 U.S. 246, .263 (1952).

·~~pite extensiye efr~ ~o dev~lOp obj~ive crit~ for measuring ~ there is no clear, objective,
consistent measurement As one publiGation explains:

Pain is a complex, Subjective, perceptual pheOomenon with a number of dimensions-intensity, .
.
. quality, time course, tmpaCl, ana personal mearung . t1lat are un1quety expetiented by each hadividual:--·--arid, thus, can only be assessed indirectly. Pain Is a sUbjective experience and there ;s no way to
objectively·quanlify·it. ·.QJDsequent1YJ·assessment.of~patienfs.pain.deperids.on.the..p.atl~r§..Q.V~n
communications, both verbal and behavioral. Given pain's complexity, on~ must·assess not only its
somatic (sensory) Component but also patients' moodS, attitudes, coping efforts. resources, responses
offainily members, and the .impact of pain on their lives.
.
. Dennis C. Turk, Assess the Person, Nol Just the Pain, Pain: Clinical Updates, Sept 1993 (emphasis added). This
lack of clarjty further cOmplicates the·effort to define "severe" pain or su:fferin~.
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only from or inherent in, or incidental to, lawful sanctions), wheiher physical or
menIal, is intentionally ~flicted on that individual for such purposes as obtaining
from that individual or a third person information or a confession, punishing that
individual for an act that individual.or a third person has cpmmitted or is" "
suspected of having COmIIiitted, intimidating or coercing that individual or a third
person, or for any reason .based on discrimination of any kind ....
28 U.S. C. § 13.50 .note, § 3(bXl) (~~phases added) .. The emphasized language is ~i~i1ar to
section 2340's phrase "severe physical or mental· pain· or suffering."27 As the Court of Appeals
for the District of Columbia qrcuit has explained:
The severity requirement is ~cial to ensuring that the conduct proscribed by the
[CAT] and the TVPA is sufficje~tly extreme and outrageous to "warrant the·
universal condemnation that the term "torture""both connoteS and invokes. The
. drafters of the [CAT), as well as the Reagan Administration that"signed it,·the
.Bush Administration ·that submitted it to Congress, and the Senat¢ that ultimately
ratified it, therefore alf Sought to ensure that "only acts -of a certain gravity shall
be considered to cOnst.itute torture."
The critiCal issUe is the degree of pain and suffering that the alleged
torturer intended to, and actually did,. inflict upon the victim. The more intense.
lasting, or heinous the agony~the more likely it is to be ·torture.

Price v. Socialisl People's Libyan Arab Jamahiriya," 294 F.3d 82, 92-93 (D;C. Cir. 7002)
(citations omitted). The D.C. Circuit in Price ~ncluded !Qat a complaint thtt alleged beatings at
. the hands of police· but that did not provide details concerning "the severity of plaintiffs' alleged
. beatings, including thei"r :frequency, duration, the parts of the body at which they ~ere aimed, and
the weapons used to carrY them: out," did not suffice "to ensure that [it] satisilied] the TVPA's.
"rigorous ·definition of torture." Id at 93.
" .
.
.In Simpson v. Socialist People'$ Libyan Arab Jamahiriya, 326 F,3d 230 (D.C. Cir. 20.03)~
. the D.C. Circuit again considered the tyPes of acts thai constitute torture under the TVPA
definition. The plaintiff aUeged, among other things, that Libyan authorities had h~ld her
incommunicado and threatened to·kill her" if she tried to leave. See id at 232,234. The C()urt
·acki1'8WleGgetl1hat "these aJleged acts certai'nly reflect a.bent toward' cruelty on the part of their
perpetrators, to but, reversing the diStrict court, went on to hold that "they are not in themselves so
unusually cruel or sufficiently extreme and o,"ltcageous as to constitute torture within the meaning
of~e [TVPA).,r .Itt at 234. Cases in which .courts have found torture illustrate the. extreme
JJ~tur~ qf ~Qnduc.t tbat falls within. the sta.tutory definition. See, e,.g••.Hila.a v. Estgtc. 0/MPr9QS,
103 Fjd 789, 790-91. 795 (9th Cir. 1996) (conc]uding that a c~>urse of conduct that included,
among oth.erthings~ severe beatings of plaintiff, repeated threats of death and electric shock,
sleep deprivation, extended shackling to a cot (at tim"es with a towel. over his nose and mo~th and
water poured do~ hiS ·nostrils~. seven months of confinement in a "suffocatingly hot" and "
27 Section 3(b)(2) of.the TVPA defines "mental pain or suffering" using substantially identical language to
section 2340(2)'s definition of "'severe mental pain or suffering." .
.
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cramped cell, and ,eight years of solitary or near-solitary confinement, constituted torture);
Mehinovic v. Vuckovic, 198 F. Supp. 2d 1322, 1332-40, 1345-46 (N.D. Ga. 2002) (concluding
that a course of ~onduCt that included;· ampng other things, severe beatings to the genitals, head,
and, other parts of the, body with metal pipes, brass knuckles, batons, a baseball bat, and various
other items; r~moval of teeth with pliers; kicking in the face and ribs; breaking of bones and,ribs
and dislocation of fingers; cutting a figure into the victim's forehead; hanging,the victim and
,beating him; extreme limitations offOOd and water; and subjeciion to games of "Russian
roulette," constitUted,torture); Daliberti v. Republic ofIraq, 146 F. Supp. 2d 19, ,22-23 (D.D.C.
2001) (entering, default judgment against Iraq where plaintiffs alleged, aniong other thi~gs,
threats of "physical torture, such as cutting off ... fingers, pulling out ... fingernails,·' and ,
.' electric; shocks to the testicles); Cicippio v. Islamic RepubliC ofIran, 18 F. Supp. 2d 62; 6~
(D.D. C. 1998) (concluding that a course of conduct that included. frequent beatings, 'pistol
, whipping, threats of imm~nent death, electric shocks, and attempts to force confessions by
.playing Russian ro~ette and puUing the trigger at,each denial, constituted torture).
(2) The meaning (Jf '~eveTe physicql pain or suffering. "

, The statute provid~s a specific definition of "severe·mental pain o( sufferiri&" see 18
, U.S.C. § 2340(2), but does not define the term "severe physical pain or Buffering." The meaning
of "severe physical pain" is relatively straightforward; it denotes physical pain that is e~reme in
. intensity and difficult to endure. in: our 2004 Legal Standards Opinion, we concluded that under
, some circunlstances, Conduct intended to inflict "severe physical suffering" m,ay constitute
tortUre,even ifit.is not in~ended to inflict "severe pbysical pairC' Id at 10. That conclusion
follows ~oi:n the plain langu~ge of sections 2340-2340A. The inclusion of the words "o~
suffering" in the pJu:ase "severe.pbysical pain or suff~ng" suggests that the statutory category of
physical torture is not limited to "severe physical pain." See, e.g., Duncan v. Walker, 533 U.S.
167, 174:(2001) (explainipg presumpti~n agaipst surplu$age).
'(Severe physical suffering," however, is difficult to define with precision. ' As we have,
previously noted, the text of the statute and the CAT, and their history, provide little concrete
gpidance as to what Congre,ss intended by the concept of "severe physical suffering." See,2004
Legal Standards Opinion at 11, We interpret the phrase in ,a statutory context wbere Congr~s
.~xpressly distinguished "s~vere physical pain or suffering" from "severe mental pain or
suffering~" Consequently,.we belieVe it a reasonable inference that' "physical suffering" was
intended by Congress to mean soinething distinct from "mental pain or suffering."l1 We
preSume that where Congre.ss ~ses different words i,n a statute, those words are intended to have
djff~nings. Sec, e.g.; Barnes.v. Un~tpd StaleL 199 F.3d 386...,J89 (7th Cir. 1999)
(''Pifferent language in separate clauses ill a statute'indicates Congress intend~ distinct
meanin $.". Moreover 'yen that Congress precisely defined "mental pain or suffering" in
sections 2340-2340A., it is unlikely to have intende' to un ermme t at care
e 1m Ion

"
,28 Coinmon dictionary definitions of "pbysical" support reading "physical suffering" ,10 me,an something
different nom menial paih or suffering. See, e.g., American Heritage DiC/io.nary ofthe English Language at 1366
("Of or relating to die body as distinguisbed from the mind or spirit"); Oxford AmeriCa!! Dictionary and Langupge
Guide a~ 748 ("of or concerning the body (physical ~rcise;physical education}"}. . ,
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including essentiallymen~al distress within the separate category of"physicaJ suffering."~
In our ~004 Legal Standards Opinion, we concluded, based on the understanding that
"suffering" denotes a' "state~ or "condition" that must be "endured" over time, that there is "an
,extended temporal element, or 3t least an element of persistence" to the concept of physical
" " suffering in ~ctions 2340-2340A. Id at 12 & n.22. ConSistent with this analysis in our 2004
, Legal Standards Opinion,
in light of standard dictionary definitions, we read the word ,
, "sufferill&" when' used in reference to physical or bodily sensations, to mean a state or coilditiQn
of phy,sical distress, misery, affliction, or tonnent (usually associated with physical pain) that '
perSists for a significant period ,of time. See.. e.g., Webster s Third New International Dictionary
at 2284 (defining ~'suffering" as ~he state or experience of one who suffers: the endurance of or
submission to afiliction, pain, Joss"; "a pain endUred or a distress, ioss, or injuly incurred");
", Random House Dictionary olthe English Languqge 572, 1229, 1998 (2d ed. unabridge,d 1987)
, (giving "distress," "misery," and "tonnent" as synonyms of "suffeiing"). Physical distress or
discomfort that is merely transitory and that does not persist over time does not constitute
"physical suffering" within the meaning of the statute. ' Furthermore. in our ~004 f..egal
Standards Opinion, we concluded that "severe physical suffering" for purposes of s~ions 2340- '
2340A requires "a cOJ)dition of so~e extended duration or persistence as well as intensity" and
"is reserVed for physical distress that is 'severe' CQnsidering its intensity'and dur~tion
"persistence, rather than merely mild or transitory." Id at 12.

and

or

We therefore believe that "severe physica:l suffering" under the statut~ means a state or
: condition of physical distress,' misery, afiliction, or torment, usUally involving pbysical pain, that
is bOth extreme in intensity and significantly protracted in duration or persistent over time,
Accordingly, judging whether a particular state or condition may amount to "severe physical
suffering" requires ,a weighing of both its intensity and itS duration. The more painful or intense
is the physical distress involved-":'i.e., the closer it approaches the level :ofsevere physical pain
, s~parately proscribed by the statute-the less significant would be the element of duration or
, ,persistence over time. On the other hand, depending on the eircumstance$, a level of physical'
~ This conclusion is reinforced by the expressions of concern at the time the Senate gave ,its advice and
consent to the CAT about the potential for vagueness in'including the concept of mental pain or suffering as a
def~~e,nt i~ any ~ prohi~j~oD on t~ See, e.g., Convention ~{a;nst Torture: Hearing Before
Ihe Senate Comm. On Foreign Relations, 10ist Cong. 8, 10 (1990) (prepared statement of Abraham Sofaer. Legal
Adviser, Department of State: "The Convention'~ wording •.• is not in all respects as precise as we believe
nec;essaty

:;,:;;;orr..--;

~use..{tl!e

Cooyention}.requires estabJ~nt ofcrlmioa1penalties under ow domestic law, we

__ ,_",_ .,,_, '.

must pay particular attention to 'the meaning and interpretation of its pravisi()DS, especiaUy concerning the standards
by which the'Convention will be applied as a matter oru.s. law.... [WJe prepared a codified proposal which ...
,','. 'cl3iifie:nlle' ile.tiruui)noTrnental'Iwnaoo SUffenng~")~"id "atTS;:l6(prepu~ smtemellt'of'Matk'Rrchatd:'~"The'baSic '
problem with the Torture Convention-one that 'permeates' all our CQncell'lS-is its imprecise definition' of torture, ,
especially as that tenn is applied to actions which result solely in mental anguish. This definitional vagueness
.makes'it very doubtful that the United States can, consistent with Constitutional due process constraints, fulfill its
obligation under the Convention to adequately engraft'the definition of torture into the domestic criminal law of the ,
United States."); id. at 17 (prepared statement of Made Richard: Accordingly, the Torture COnvention's vague
defmition concerning the mental suffering aspect of torture -cannot be resolved by reference to established principles
, of international law. In an effort to overcome this unacceptable element' of vagueness in Article l, of the Convention,
we have proposed an underStanding which defines severe men~ pain constituting tortwe with sufficient specificity
'to ... meet Constitutional due process requirements.").
'
U

distress or discomfort that is lacking in extreme intensity may not constitute "severe physical
suffering" regardless of its duration-i.e., even ifit lasts for a very long period of time. In
defining conduct proscribed by sections 2340.2340A, CongreSs established a high bar.. The
ultimate question is whether the conduct "is sufficiently extreme and outrageous to warrant the
universal oondemilation that the tenn 'torture' both CQnnotes and iJ)vokes}'. See Price v. Socialist
People's Libyan Arab Jamahiriya, 294 F.3d at 92 (interpreting the TVPA); cJ. Mehinovic v.
Vuckovic, 198~. Supp. 2d.at 1332-40, 134S-46 (standard met'underthe TVPA by a CQurse of
conduct Ulat included severe beatings to the genitals, head, and other parts" of the bO(iy with ~etal .
pipes·and various oth~r items; removal ofteetb with pliers; kicki~g in the fac.e and ribs; brealdng
of bones and ribs and dislocation oftingers; cutting a figure into the victim's forehead; banging
. . 'the vicdm and beating him; extreme limitations of food and water; and. subjection to games of
''Russian roulette").
. .
.
.
(3) The meaning oj "severe mental pain or sufferin.g. ".
Section 2340 defines "severe mental p~J) ~r suffering" to mean:
the prolonged mental harm caused by or resulting from(A) the intenti9naJ infliction or threatened infliction of severe
physical pain or suffering;
(8) the administratjon or application, or threatened
administration or'application, of mind-altering substances or other
procedUres calcUlated to disrupt profoundly the senses or. the
personality;
.
(C) the threat of imminent death; or
(D) the threat that another person wiil imminently be subjected to
death, severe physical pain or suffering, or the administration or
application of mind-altering substances or other prOcedures calCulated
to disrupt profoundly the senses 'or person!llity(.]
.

.

.

-IS U.S.C.. § 2340(2). Torture is defined under th;c statute to include an act specifically intended

to inflict severe me:ntal pain or. suffering. See id § 2340(1).
.

.

An important prelj~naty question with' respect to this definition is wheth~r the statutory
. list of the four "predicate acts" iii section 2340(2)(A}(D) is e"clusive. We have concluded that
Co~~e~~ed the !ist of predi~~e acts Wbe excLusive-that is, !<? satisfy the definition of .
"severe mental pain or suffering" under the 'statute, .the prolonged mental harm must be caused
by acts falling within one of the four'statutory categories of predicate acts. 2004 Legal
~~~~~---:.srl1'ltdl1tds Opirtion at1-3-;-We teacl:red Wi! conclusion bused on the ~ language-ofthe-slatute;-----··-·which provides a detailed definition that includes four categories of predicate acts joined by the.
disjunctive :and doesnot:'oo~tain a catchall provision or"any other language. suggesting that
.additional acts might qualify (for example, Janguage such as "including" or "such acts as"). !d lO
.
.30 These four categories ofpredicate actS "are members of an "associated group or series, •jus~ing the
inference that items not mentioned we,e excluded by deliberate choice, not inadvertence." Barnharlll. Peabody
Cool 90., 537 U.S. 149. 168 (2003) (ql;lOting United Stales v. Vonn, 535' U.S. 55.65 (2002». See also, e.g.,
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Congress plainly eonsid.ered very specific predicate acts, and this definition tracks the Senate's
. understanding concel1iing mental pain Qr sufferi~g on which it's advice an~ consent to ratification
of the CAT was conditioned~ The conclusion that the list of predicate acts is exclusive is'
consistent with both the text of the Senate's understanding, and with the fact that the
,understanding was requir~ out of concern that the CAr's deruiition of torture would not
·otherwise meet the constitutional req~irement for clarity in defining crimes. See 2004 Legal
Standards Opinion at 13. Adopting an interpretation of the statute that expands the list of
predi~te acts for "severe mental pain or suffering'~ would conStitute an impermissible rewriting
of the statute and would intrOduce the very imprecision that promp~ed the Senate to require this
understanding as a condition orits advice and censent to ratification oftheCAT~
Another question is whether:the requirement of "prolonged mental harm" caused by or
.resulting from one of the enumerat~ predicate acts is a separate requirement, or whether· such
"prolonged mental harm" is tO'be presumed any time one of the predicate acts occurs. A1tho",gh
if is possible to rea~ the statute's refe'rence to "the prolonged mental.harm caused by or resulting
from" the predicate acts as creating a,statutory.pr:esumption that each of the predicate acts will ..always cause prolonged mental harm, we Concluded in our 2004 Legal Standard$ .C!pin;on that
that was not Congress's intent, since the statutory definition of "severe mental pain or suffering"
was meant to track the understanding that the Senate required ,as a condition to its advice apd
consent to 'ratification of the CAT:
. '
.
.

to

in order to 'constitute torture, an act must be specifically i~tended inflict severe
physical or mentat pain or suffering and that mental pain or sUffering refers to
prolonged mental harm caused by or resulting from (1) the .jnten#onal'jnflictio~ or
threatened iilfliction of severe physical pain 'or suffering; (2) the administration or
applica~ion, or threatened administration or applicati9n, of mind altering
substances or other procedures calculated to disrupt profoundly the senses or the
personality; (3) the tru-eat of imminent death; or (4) the threat that another person
will imminently be SUbjected to death. severe physical pain or suffering, or the
'a~ministration or application of mind altering substances or other procedures
calCulated to disruj>t profoundly the se~es or personality. "

~--

S.. E.xec.l!£p., No. 101-30·at 3~.. As ~e pre~ousJy stated. "[w]e do not believe that simply by.
ad~the'woid' 'the' Before 'prolonged harlD,' CongrC$s intended amaterial change iJl the
'definition of mental pain or suffering as articulated in the Senate's understanding to the CAT."
. ~004#gal8tandsr-tfs.f)pinien-aH!J.:l~<HIet'initiGn--ef.tGr:tuEe-emanates-directl¥.Ji:oIa.~ . -.-----.--..",
article 1 of the [CAT]. The definition for 'severe mental pain and su~ering' incorporates the
"
. ,"[above'mentionedJ-imderstanding/' ,8-; Rep;·No;· W3-1 07-,·at·58-S9,{l993} ,(emphasis.added)...
, This understandjng, embodied in the statute, defines the obligation undertaken·by the United
'States. Given this understanding, the legislative history, and the fact that section 2340(2) defines
"severe mental pain or suirenng" carefully in .langUage very similar to the understandi.ng, vie
.
believe'that Congress did not intend to create a presumption that any ti~e one ofthe'predicate
Leathel71U1n v. Tarrant County Narcotics Intelligence & CeJordination Unit, Sf)7 U.S. 163, 168 (1-9,3); 2A Norman
" '1. Singer, Statutes and Statutory Construction § 47.23 (6th ed. 2000). Nor do we see any "contrary indications~' that
would rebut this inference. Vann, 53.5 U.S. at 65.
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acts occurs, pro.longed mental harm is automatically deemed to result. See 2004Lega./ StOndards
Opinion at 13-14. At the same time~·it is conceivable that the occurrence of one ofthe.predieate
acts alone could) d~pending on the circumstances of a particular case) give rise to an inferenCe Qf
intent to cause prOlonge~, mental harm, as required by the statute.
Tux:rung to the question of what consti~t~s "prolonged mental ~arm caused by or
reSulting from" a pr~dicate act, we have concluded that Congress intend Cd this phrase to require
·mental "harm" that has some l~stj~g duration: Id at 14. There is little guidan~e to. draw upon in .
.interpreting the phrase "prolonged mental harm," which does not appear in tbe relevant medical
literature. Nevertheless. our interpretation is consistent wi.th the ordinary meaning oftht
'statutory .terms.. First, the use of the word '~harm"-as opposed to simply repeating '~pain· or
~ffering"-sugg¢sts some mental damage or injury. OrdinarY dictionary definitions of~harrn,"
such as "pbysica1 or mental damage: injury," Webster ~s Third New Intemotional Dict~onary at
· .1034 (em,phasis added), or "[p]hysicat or psychological injury or. damage," Ameri~ Heritage
Dictionary ofthe English Longuage at 825 (emphasis added), support this interpretation.
Second, t.o "prolong" means to "lengthen in ti.me.'; "extend in duration," or "draw out,"
Webster's Third New International Dictionary at 181S, further suggesting that to be "prolonged,"
.the mental damage must extend for some period oftime. This damage need not be permanent, .
but it" must be intel\ded to continue for a "prolonged" period oftime.'1 Moreover, ..jnder section
2340(2), the "prolonged mental hann~ must.be "caused·by" or "resulting from" one of the
enumerated predicate acts. As we pointed out in 2004 Legal Standards Opinion, this conclusi~n
is not mea~t to suggest that, ifthe predicate act QT acts continu~ for an extended period, ...
· "prolonged mental harm" cannot Occur until after they are completed. Id at 14-15 n26 .. Early
occurrences of the predicate aCt could cause menta] harm that could cOntinue-and become
prolonged-during the' extended period the predicate acts continued to occUr. See, e.g., Sackie v:
Ashcroft. 270 f. Supp. 2d 596, 6.01-02 (B.D. Pa 2003) (findirig that pr~jcate acts had continued
over athree..to-four-year period and concluding that "prolong¢ mental-harm" had occurred
duri.n$ t~at tim~)..
.
Although there' are few judicial opinions discussing the questjon ·of"prolonged. mental
harm," those cases that have addressed the issue are consistent with our view. For example, in
the TVPA case.ofMehinovic v.. ·Vuclwvic, the district court explained that:
suggest that tbe statute is limited to such cases, development of a mental disorde.t..,.- .
. such as post-traUmatic stress disorder or petbaps chronic depressi~d constitute "prolonged mental barm.."
See ~~~chiatric ~sociation, DI'!gnOSlic OIJfI Statistf~1 Manual o/Menta.! Disorders 3~9.76,463-68 (4th
ed. t01R'J) ("iJSM-N-TR"). See also, e.g.·;Report (J/the SpecfQj RapporleUl' on 'fOrture qnd Oilier Crue~ Inhuman
or Degrading 1realment or Punishment, UN. Doc. AlS9fJ1A, a~ 14 (2004) ("The.mOst commcin diagnosi~ of
· p$)!chiatric symptoms among torture survivors is said to be POst-traumatic SfJW djso~r."); see also Metm Basoglu .
et aI., Torture andM.enta/ Health: A. Research Overview; in Ellen ~mty et aI. cds., The Mental Health .
Consequen~s o/Torture 48-49 (2001) (refeiring to findings of higher !ates of post-traumatic stress disordef in
.... -. $fii~ies~iff\'blVi'H~·t3fttm'~Uft1ivcitS):MfifcifPaHcei' -erfJ1./PlJiCiiologiciilE./ftctS"'i)/WYtm: AffE1tqJiriCl1/~Str.rdy·ol
Tortured and Non-Tortured Non-Political Prisoners, in Metin Basoglu ed., Torture and/Is Consequences: Current
Treatment Approaches 77 (1992) (referring to findings of post-traumatic stress disorder in torture SUJVivors). OMS
has advised that-although the ability to pre4ict i$ imperfect-they would object to the initial or continuec:l ~ of
any technique if their psychological assessment of the detainee $Uggested th;tt the use of the t~hnique might result
in PTSD, chronic depression; or other condition that could constitute prolonged' mental harm.
31 . Although we do not
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[Th~ defendant] also caused o(participated in the plaintiffs' mental torture.
Mental torture consists of"prolonged mental harm caused by or resulting from:
the intentional infliction or threatened infliction of severe physical pain or
. suffering; ... the threat of imminent death ...." As set out above. plaintiffs
noted in their testimony that they feared that tbey would be killed by (the .
defendant] d~ring the bealings he inflicted or dUring games of "Russian roulette."
Each plaintiffContinues to suffer long-term psyChological harm as a result o/the
ordeals they suffered at the hands ofdefendant and ot~rs.
..

198 F. Supp. 2d ~t l346 (emphasis addeq; fil'$t·ellipsis in original). In reaching its conclusion,
the court noted that each ofthe plaintiffs .were continuing to suffer serious ·mental harm even tem.
years after the eyents in queStion. See id at 133440. In each case, these mental efIeets were
.~i1tinuing years after the infliction of-the predicate acts. See a~o Sa~kie v. Ashcroft, 270
F.. Supp. 2d at S~7~98, 601-oi (victim was kidnapped and "forcibly recruited" a~ a cbil~ soldier·
~t the ~ge of 14,· and. over a period of three to four years, -was repeatedly. forced to take narcotics
and threatened with "imminent death, aU of which produced "prolonged men~l harin" during that .
time). Conversely..in VilledaAldana v. Fresh DelMonte Produce, Inc.•. 30S F. Supp. 2d 1285
(S.D. Fla. 2003), the court rejeae4 a claim under the TVPA brought by individua1$ whQ had
~n held ·at gunpoi,nt overnight and repeatedly threatened with death. While recOgnizing that
the plaintiffs had experienced an "ordeal," the court concluded that they had failed to show that
their experience caused lastjng damage, noting that "there is simply no allegation that Plaintiffs
have suffered any prolonged mental harm or physical injury as a r~lt of their alleged .
jntimidation." ld ~ 1294·95.
(4) The meaning of "specifically intended"

.

It is well recognized that the term "specific intent" has no clear, settled definition, and
that the courts do not use it consistently. See 1 Wayne·R. LaFavei Substantive Crimindl Law
..§ S.2(e), at 355 & n.79 (2d ed. 2003). "Specific intent" is 11108t cOmmonly understood, however•

---=--"'~ .

..
~..... ,...

."to designate a special mental element which is required above and beyond any·mental state .
required with respect to·the actus reus of the crime." ld. at 354; see also Carter v. United Siales.
·530 U.S. 255, 268 (2000) (explaining that general intent, as opposed to specific intent,"requires .
. "that the defendant possessed kilowledge [only] with respect to the actus reus of-the crime").
So~ ~.gg~8t tl.yJ.t only at cons~ious d~sire to produce the proscribed result. const.itutes
specific intent; otbers· suggest that even reasonable foreseeability niay ·suffice. In United States
y. Bailey, 444 U.S. 394(1980). for example, the Court suggested that, at least "[i]n a general
sense," Id at 40.5, "specific intent" iequiresihat-one-:consei()usty-desir-e-t.IJ.CH-es~IWd...at 403·05
The Court compared the common law's mens rea concepts of sp~cific intent and general intent to

..-.. ··'····'theNIoaelP:ena1"eoCl~~.,tiIDln·ea·ooilcepts ofacting:purposefully:-and~aGtJng"know.jngly..-.Seejd.,"- ... at 404~OS. "[A] person who causes a particular rC$ult is said to act purposefully," wrote the
Court, "if 'he consciously desires that result, whatever the likelihood oftbat result happening'
from his· conduct. ", Id at 404 (internal quotation marks omitted). A person "is said to act
knowingly," in contrast, "ifhe is aware 'that that result is practically. certain to follow from his
conduct, whatever .his del1ire may be as to that r~ult.'" ld (inter:nal. quotation marks omitted):
Th~ Court then stated: "In a general sense, 'purpose' corresp.onds loosely with the common-law
concept of specific intent, 'while 'knowledge' cQrresponds loosely with the concept of genera.l

TOPSECRE~~______________~
intent." Id at 405: In contras~ cases such as United Stales 'V. Neiswender, 590 F.2dl269 (4th
Cir. 1979), suggest that to prove specific intent it is enough that the defendant simply have
"knowledge. or, notice", that his act '\vould have likely resulted in" the proscribed outcome. Jd at
1273. c~otice,"the court h~ld, "is provided by the Teasonable'fot~eeability of the natural and '
probable consequences of one's acts." Id .,
As in 2004 Legal Standards Opinion, we will not attempt to ascertairi $e precise,
meaning of "sp,ecific intent" in secti()ns 2340-2340A- See, id, 'at 16-17. It is clear, however, 'that
the necessary specific intent would be present if an individUal perfomed an and "consciously
desire[d]" thataa to inflict severe physical or mental pain or sUffering. 1 LaFave, Substantive
Crimina/Law § 5.2(a), at 341., Conversely, i(an individual a~ed in good faith, and. only after
rea,sonable inv.estigation establis~jng that his conduct wou,ld not be expected to 'inflict severe
physic~1 or mental pain or suffering, he would Dot ~ave.the $Peclfic intent ne(;C~sary to viola~~ .
,sections 2340-2340A Such an individual could be ·$aid neither consciously tO'desire the
proscribed result, see, e.g., Bailey,- 444 U,S. at 40S~ nor to have "knowledge or notice" that his
, act ~'woul" likely have resulted in" the prosCribed outcome, Neiswender, S90 F.2d at 1273.

act

As',we did in 2004 Legal Stcindards Opinion., ~e stress two additional poinJs regarding
First,' speci,tic jntent is distingu~shed from motive., A. good motive, such as to
protect national security, does'not excuse conduct that is specifically intended to inflict severe
physica,l or ment3.I pain or suffering, as proscribed :by the statute. :SecOnd, specific intent to take
a given acti~n ca~ be found even if the actor would take the action only upon ceJ:lain conditions.
Cf.', e.g., Holloway v. United States, 526 U.S. I,' 11,(1999) ("(A] def~n~nt may not negate a
, proscribed intent by requiring the victim'to comply with a condition'the defendant has no right to
impose."). See also id. at 10-11 &, nn. 9-12; Model Perial Code § 2.02(6). Thus, for example,
.the ract that a victim might have avoided being tortured by coopei-ating With, the perpetrator
would not render pennissjble the resort to conduct that would otherwise constitute torfure under
th~ statute. 2004 legal Standards QpiniQn at- 17.32
.
'
sp~ific inient:

m.
In the discussion that follows. we wiJI addreSs each of the specific interrogation
: techniques you have described. Subject to the understandings. limitations, and safeguards.
diseussed herein, including ongoing medical and psychological mOnitoril)S and team intervention
as necessary, we conclude that the authorized use Qf each of these techniques, cOnsidered
'
individually, would pot violate the prohibition that Congress ha~ adoptediti sections 2340- '
234.QA...Th.1s '~nclusiqp is' straightfQ~ard lfith resp£Ct to all but tw"Q, of~he tecluiiques. Use of
sleep deprivation as an eilhanced technique 'and use ofthe waterboard, however, involve more
SUbStantial questions, with the waterboard present,ing the most substantial questi~n. Although we
---~--, cOIlclude1hatthe use of these tedmiques-:=as weunderstarnl them and subject to dn~ limitations
you have -described-would not'violate the statit,te, the issues raised by these two techniques
~~" .. ,- ...._..... '" 'counsel great cauti'bn-in-titeir use;'tncludiJfg"buth 'careftil'a"dllefenelHlnhcrlimitatirms "and.'
32' The Criminal Division of the Department of Justice has ~iewed this memorail<ium and is satisfied that
oUr general int~retationof the legal ~ds under sectiom,2340-2340A is consistent with its concurrence in the
2004 Legal Standards Opinion.
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restrictions you have descnbed and also close and continuing medical and psychological
monitoring.
.
"
Before addressing the application of sections 2340-2340A. to the specific tec~iques in
question. we note certain overall features of the CIA's approach thai are significant to our
conclusions. Interrogators are trained and certified in'a course that you have informed us
currently lasts approximately four weeks. Interrogators (and other personnel ,deployed part'of
this program) are required to review and acknowledge the applicable, interrogation guidelines.
See Confinement Guidelines at 2; Interrogation Guidelines at 2 ("The Director•.DCI
Counterterrorist Center shall eDS\lre that all personnel '
, Ii interro Ilion of
persons detained pursuant to the authorities set forth '
'have been appropriately' screened (from the' medical, psy~cr:Tlo--;-g-'-lca-:;-:'"'--:-an--'--s:-:Cecu--::-:-:-CnT."t:C:-y-:Cstan"-::-: -YCpo:-: -!":tn=ts:T.----'
,
have reviewed these Gu,idelines, have received appropriate training in their ,implementation, and
, have completed the attached Acknowledgement,"). We assume th41t all interrogators are
adequately trained, that they understand,the design and purpose of the interrogation t~hnjques,
and that they will apply the tec~ques in accordance with their authoriz~ and intended use.

as

In addition, the involvement of medi~l and psychological personnel in the adaptation
and application of the established'SERE tech.niques is particularly noteworthy for purpoSes of
our analysis. 33 Medical personnel have been involved in imposing limitations on-and requiring
, changes to-certain procedures, particularly 'the use ofthewaterboard.)C We have had extensive
J3

As noted above, each of these techniques has been a~pted (although in some cases with significant.

'modifications) from SERE tJainiIig. Through your consultation with various indivic;lua1s responsible for such
tra~ng, you have learned facts relating to 'experience with them, which you have reported to us. Again. fully
recognizing the limitations of rcliaQce on this experience, you have advised us that these techniques have been used
as clements of-a course of training without any reported incidents of prolonged mental bann or of an: severe
•
physical Pain. injury, or suffering. With respect to the psychologicalimpactJ
:Ipflhe
SERE school advised that during his three ~d a half years in tfult position, he train@ 10,000 StUden , only two of
'whom chopped out following use of the techniques. AlthOugh on rare occasions students temporarily postponed the
remainder of the training and received psychological counseling, 'we understand that those students were able to
finish the pro~ without any indication, of subsequent ,mental health effects. I
liwho has'had over
ten years experience with SERE traiiliilg, told you 'that he was not aware of any individUals who, completed the
, program suffering any adverse mental health C1fecfs (though he advise4 of onc person who did not complete the
training who had an adverse mental health reaction that lasted -two hours and sPontaneously disSipated without
req~ and with no further symptoms reported). In,additio~
I
I
~o has had experience with all ofthetecJmiques discussed her~in. bas advised that the uSe ofOiese
procedures has not resulted in any reported instances of prolonged men,ral hann and very few instances of immediate
, and temporary .averse psyeMlOgieal responses to dle'babung. ()f26;829:'studentsilrldr-Foree-S~ning-wml:-',' - - ,

199i through 2001, onJy. 0.14% were pulJecffrom the program for psychological reasons (specifically. although
, ,'4,J%had,somo.contact..,with.psychology,ser.vjces<.only-30/0.or.those..indMdtWs..witb..s.udl.coo~.ag.jni~~. m!4.~w
from the program). We understand that I
bxpr.essed confidence-based on
'
debrjefing of students and other irif'onnation-that the training did not Cause any loitg·tenn psychological hann and
that if the~ are any long-tenn psychological effects of the training at all, they "are certainly minimal. .,
•
34 We note that this involvement ofmedi~ personnel in designing Safeguardsfor. and in monitoring
jmplementation of, the procedures is a significant difference from earlier uses of the tecbi'liques catalogued in 'the
Inspector General's Repoit See /G Report at 21 n.2(i ("OMS was neither Consulted nor involved in the initial
analysis of the risk and benefits of [enhanced 'interrogation techniques), 'nor provided with. the OTS report cited 'in
the OLe opinion [the Interrogation Memorandum]."). Since that time, based on comments from OMS, additional

constraints have been imposed on use of the techniques.

.

.
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meetings with the medical'~rsonnel i~volved in mo~itoring the use ofth~se techniques. It is '
clear that they ,have carefully,workedto ensure that the techniques do not result in severe
physical or mental pain',or suffering to the detainees.'s M:edicaI and psychological personnel
evaluate each, detainee before the use of these techniques on the detainee is ,appr<?ved, 'and they
continlJe to monitor each detainee throughout his interrogation and ~etention. MoreOver, ,
medical personnel are physicallypres~nt throughout appJication of the waterboard (and present
, or otherwise observing the use of aU techniques that ~volve physical contact, ~ discussed more
, 'fu~lyabove)" and ,they carefully monitor detainees' who are undergoing sleep deprivation .or ' " '
dietary manipulation. In addition, they regulady assess both the medical Jitetat.ure and the
experience with detainees.36 OMS has specifically declare<J'tJtat "[m]edical officers must remain
"cognizlutt ~t ill times of their obligation to prevent 'severe) physiCal'or Itl~ntal pain or suffeljng.'"
" OMS Guidelines~, io: In fact, we understand that medica1,and psychological personnel have,
.discontinued the use oftechniques as, to a particular detainee wheJ). they, believed he triight suffer
. such ,pain ,or 'sUffering, and in certain'instances, .OMS medical perSonnel have not cleared certain
detai~ees for some-or any-tec~qu~s based on the initial medical a~d psychological
aSsessments. 'riley have also imposed additional restrictions on 'the use of techniques (such ,as' ,
.' the waterboard) in otderto protect the safety of detainees. thus reducing further the risk of severe
pain ~r suffering. You have iilformed us that they will continue to have this role and authority.,
We assume that ,alI. jnterrogator~'understand the impOrtant role and authority of OMS personnel
and will cooperate with OMS in the exercise of these duties.
.
,

, Finally, in sharp contrast to those practices universally condemned as torture over the
, " centuries, the techniques we consider here have been ~efully evaluated to avoid causing severe
pain or suffering to the detainees. As OMS has describe4 these techniques as a group:
In,all,instances the general goa) of.these techniqu~s is a,psychological impact, and
not some physica1 effect, with a specific goal, of "dislocat[ingJ [the detainee'.s] .
,expectations regarding the tr~ent he beJieves h~ will receive:, ..." ~he more'
, physical te~hniques are delivered in a mann~r carefully limited to avoid serious
pain. The slaps, for example, are designed ''to in~uce shOck, 'surprise, andlor
'humiliation" and "'not to inflict physical pain that is severe or lasting."
.' Id at 8::9.

'~-1Vt are mindful>that, historicaUYf'medicaJ,'persoM~have sometimes beCn used to ~ce. not prevent.
,torture-for example. by keeping a toItW"e victim alive and conscious so as, to extend his ~uffering. It ~s absolutely
clear. as you have infoIDled us and as our own dealings with OMS personnel·have confirmed. that 1be involveni~nt
"':":-"'~-~~--otaMSisinteoded1o-preventhamrto1he-detaineennd-notto-extend1)rincrease-pairror-soff~e-eMSiT.- - -

Guidelines explain, "OMS is iesponsible for assessing and monitoring t,be health of all Agency detainees subject to
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would D!3t be expeaed to cause serious or pennanent harm.-" 'OMS Guidelines at 9 (footnote omitted).

To

36
~ssisl in monitoring experience with the detainees. we understand that, there is le~lar repor(ing on
,medic:al and psychologic:al experience with the use of these techniques on detainees and that there ~ special
instructions on documenting experience with sleep deprivation and the waterboard. See C!~ Guidelines at 6·7. 16.
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With this background, we turn to the application of sections 2340-2340A to each of the
specific interrogation techniques. .
..

1. Dietary manipulation_ Based on experience, it is eyident that this technique is not .
expected to cause any physical pain,lefalone. pain that is extreme in intensity. 'The detainee is
:carefully monitored to ensure that he does not suffer acute weight loss or any dehydration ..
Further, there is nothing in the experience of ~oric intike at this level that ~uld be e~cted to
cause physical pain. Although we do not equate a person who voiuntarily enters a weight-loss
program with a detainee subjected to di~tary maniPulation as an interrogation technique, 'We
\lelieve that it is relevant that several commercial weight-loss pro~s available in. the United
'States invQlve silJlilar or even greater. reductions in ca.loric int8ke. Nor C9Uld this technique
'reasonably be thought to induce "severe pbysicaJ suffering." Although dietary manipulation may
cause soine degree of hunger, such an experience is far from extreme hunger (let alone
.starvation) and ~nnot be exPected to amount to "severe physical suffering". under th~ st~tute. .
The caloric levels are set based on the detainee's weight, so as to ensure that the detainee does .
. not 'experience extreme hunger.. As noted, many people participate· in weight-loss programs that
involve s!milar or ·more string~nt caloric limitations, and, while su~h participation cannot be .
equated with the use of dietary manipulation as an interrogation iechi1ique. we believe that ·the
existence of such programs is relevant .to wheth~r dietary manipulation w~uld cause "severe .
physical su~eringl~ within the meaning of sections 2340-2340A Because there is no prospect
. ·that the technique would cause severe pbysical pain'or suffering, we cOnclude that the authoriZed
use of this technique by an adequately trained interrogator could not·r~sonably be consid~red
specifically intended to do. so.
This technique presents no issue of "severe mental pain.or sUffering" within the meani~g
of sections 2340·2340A, because the use of this technique would involve no qualifying predicate
act. The technique does not, for example, involve ''the· intentional infliction or threatened
infliction of severe physical pain or suffering," 18 U.S.C. § 2340(2XA). or the "appli~ation
.... of ... procedures'calculated to disrupt profoundly the senses or the personality." id.
§ 2340(2)(B). Moreover, there is no basis to believe that dietary m~ipulaticin COl,ild caQse
"prolonged mental harm." Therefore, we Conclude that the authorized use of this technique by
an adequately trai~ed interrogator could not reasonably be considered specifically intended to
31
cause such harm.
-.:.,.,......-:-~

.

.-:,;'

.

.

.y.

2.· Nudity. We understand that nudity is used as a·"technique to create psychological

VOII have informed us that during the
.. use of this teChnique, detainees are kept in locations with ambient temperatures that e~ur~ there.
~==.................. ····1·5··na4~reat,t@,their~healtb,".Specifica11y"this,tecbniql1e,w.oJiJd~IlQU)~,-mnplQY~. !U~J!lIt~!~l,!r~~ "
below 68°F (and is unlikely to be employed below 75o.F).. Even if this technique involves some .
physical discomfort, it cannot be said to cause "sufferinif (as we have explained the term
!:::'
••~-"-":
.• ···~~~~·dtl1is~mf{}Jt,-nat.tG-inf1ict..an.y-physi~aLpain..or-sufferiog

37 In Ire/and·v. United Kingdom, 25 Bur. Ct. H.R (ser. A) .(1978), the EUroPean Court of Human Rights
concluded by a vote of 13-4 that a reduced diet, even in conjunction with a number of other tecJmiques, did ~t
amount to "torture," as defined in the European Convention on Human Rights. The reduced diet there consisted of
. one "round" of bread and a pint of water every six hours, see Id, separate opinion of Judge Zelda, Part A The·
duration of the reduced diet in that case is not clear.

... _................. , ..,. ...

above), let alone "severe physical pain or suffering," and we therefore· conclude that its
authorized use by an adequ~telytrained interrogator could not re8s0~bly be considered
spec.ificaUy intended to do sO. Although soine detainees might be huiniliated by this technique,
eSpecially given possible cultural sensitjviti~s and the possibility·ofbeing seen by femate .
. officers, it cannot constitute "severe mental pain or suU'ering" under the statute because it does
.not involve any of the 'predicate acts specified by Congress.
3', Attention grasp. Tti~ attention grasp involves no physical pain or suffering for the
detainee and d~ not involve any predicate act for purposes of severe menta' pain or suffering
under the statute. Accordingly, because this technique cannot be expected to cause severe
. physical or mental pain.or sUffering, we conclude thal its authomed use by 'an adequately trained
interrog~to~ could not reasonably be co~idered speci~cally intended to do so.
4. Walling. Although the walling' technique 'involves the use ~i considerable force to
push the detainee agai'nst the wall and may involve a large number of repetitions in certain cases,
we understand that the faIse wall that is U;SCd is flexible and that this technique is not designed to,
and does not, cause severe physical pain to the detainee. We understand that there may be some
'pain or irritation associated with the collar,. which ~s used to help avoid injurY such as whiplash
to the ~etaiilee, bilt that any physical pain associated With the use of the collar wOUld not
approac~ the level ofintensity needed toconstitut~ severe physical pain. S.milarly. we ~o not
believe that the physical distress 'caused by this technique or the duration of its use, even with.
mUltiple repetitions, could mount to severe physical suffering within the meaning of sections
2340-2340A. We understan~ that medical and psychological personnel are present or-observing
.during the-use of this technique (as with all techniques involving physical contact with a
~~tainee), and that any member 'ofthe team or the medical staff may intercede to stop the use of
the technique if it is being used improperly or if it appears that it ~ay cause injury to the'
detainee. We·also do· not believe that the'use of this. technique would in:vo1ve a threat of
infliction of severe physical pain or suffering or other predi~te act for purposes of severe mental
pain or sufferiIig under the $latute. ~ther. thi's technique is d.esigned 'to shoCk the detainee and
disrupt his expectations that he will not be treated forcefully and to wear down his resistance to
interrogation. Based on these understandings, we conclude that the authorized Use ofthis .
technique by adequately trained interrogators cOuld not reasonably ~e considered specifically'
~Jitended to cause Severe physical or mental pain or sUffering in violaiion of sections 2340-

2340A 31

. .

.

5. Facial hold. Like the attention grasp. this technique involves no physical pain or
of sever-e mental pain or suffering,
Accordingly, we conclude that its authorized use by adequately trained interrogators could DDt
suff~-antl does no~ involve any' predicate',act for purposes

. "In Interrogalion Memorandum, we did not describe the walling tecbnique as involving the number of
""""':'~; .........,.... '._' ·.. ~'~..-epetitions1bat'wtrunderstand"IIlay11e'1lJ'Plied;-"6or'3dviWwitlrn:spect1o-wallingin1he-present·memomndWil'is-"'· ,-" -

.' specifically based on the understanding that the repetitive usc'ofwalUng is intended only to increase the drama and .
. shock of the technique, to wear down the detainee's. resistance, and to disrupt expectations that he will not be treated
with· force; and that'such use is not'iJ;ltended to, and does not in fact, cause severe physical pairi to the detainee.
Moreover,
our.
advice specifically
that dIe
. assumes that the use of walling will be stopped if there is any indi~on
.
.
use of the technique is or may be causing sever~ physical pain to a detainee,
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reasonably be considered specifically Intended to cause severe physical or mental pain or
suffering..
6. Facial slap orittsult slap. Altbough this technique involves a degree of physi~al.pail1;
·the pain associated with a slap to theCace, you have described' it to us, could· not be expected
_to constitute severe physical_ pain. We understand that the purpose oftbis technique is to Cause
shock, surPri~, or humiliation, not to inflict physical pain that is ~vere or lasting; we assu·me·it
will be used accordingly. Similarly. the physical distress that may be caused by an abrupt slap·to
the face, even if repeated: several times, would'not conStitute an extended state or condition of
physical ~ffering and also would not likely involve the level of intensity required for severe
'. physical suffering under th~ statUte. Finally. It facial slap would. not in.volve a predicate act for
purposes of severe mental·pain or stifferins. Therefore; the authOrized us.e of this technique by
ildequately trained interrogators could not reaso~bly be considered specificaUyintende(fto
cause severe 'physical ~r mental pain or suffering in violation of sections· 23'40-2340A39

,5

7. Abdominal slap. AlthOugh the abdominal slap technique might involve some minor
physical pain, it cannot, as you have described it to us, be said to involve even moderat~, let
·alone sever~, physical p-ain or $Uffering.. Again, because the technique e&n,tot be expected to
ca~se severe physical pain or suffering, we conclude that its auth()rized use by an ad~uately .
trained interrogator could not reasonablY'be considered specifically intended to do so. Nor could
it be considered specifically intended to ~ severe mental pain or suffering within the
. .- meaning ofsections 2340-2340A, as none of the statutory predicate acts would be present.

8. Cramped confinement. This technique does not involve any significant physical pain
or suffering. It also d~s not involve a predicate act for purposes of severe mental pain or
suffering. Specifically, we do not believe that placing a detainee .in a dark:,. cramp-ed space for the
limited period'oftime'invo)ved here coQld ieasonab~y be considered a PrQcedure caIculat~ to
disrup~ profoundly the senses so as to cause prolonged mental·harm. Ac~ordinsly, we conclude
.that its authorized use by adequately trained interrogators could not reasonably be considered
'specifi~ly intended to cause severe physical or mental pain or suffering in violation of sections
2340-2340A.
.
9. Wall standing. The wall standing technique, as you have described it, would not
within' the meafling of the· statute. It alse·cannot be expected.to

invo~vere physicatpain

cause severe physical suffering. Even if the physical discomfort of muscle fatigue associated
with wall standing might be Substantial, we understand that the duration of the techniSue is selflimited by the lndividual'detainee's ability to sustain the position; thus, the short duration of the
~,;,.,.... : ..... -,.-.... ~-~.dis.oomfurtJlle.an.S,.thatthis.JedmklW'-.W,Q.ul.d.JlOt..b.e.~.~~g~dJQ.~~m£Q~ld _no.!.!~Q~~~._.,. ,.. ' _...
be consjdere~ specifically intended to cause, severe physi~ suffering. Our advice also assumes
that the detainee's position is not 'designed to produce ~evere pain that might result from
contortions or twisting of the body, but only temporary muscle fatigue. ·Nor does wall standing
39 Our advice about both the facial slap and the abdominal slap assumes that the ~tenogators will appiy
those techniques as designed and wiJJ not strike the deWnee with excessive force or repetition in a nuinner that
might result in severe physical pain.
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involve any predicate act for purposes of severe mental pain or suffering. Accordingly, we
.conclude that .the autho~zed use of this technique by .ad~qul!-tely trained interrogators could not .
reasonably be cOnsidered specifically intended to cause severe physical or mental pain or. .
suffering in viohttion.ofthe statute.

10. Stress poSitions. Forthe same reasons that the use of wall standing would not violate
the statute, we conclude that the authorized use of $tress positions such as those described in
Interrogation Memor.andUm, if employed by adequately trained interrogators~ could not
reasonablyl>e cons~der~ specifically intended to cause Severe.pbys.ical or mental pain pc
suffering in violation of sections 2340-2340A As with wall standing,. we und~rs~d that the·
. duration of the technique is. self-limited by the in4ividual detainee's abHity to sustain the
position; thus, the short dUration of the discomfort means that this technique woUld not be
expected to cause, and·could oot reasonably be considered specifically intended iOCause, sev~e.
physical suffering; Our: adVice also assumes that stress positions are not designed to produce
severe pa~ that might result from contortions or twisting ofth~ body•. but only temporary mu~cle
·fatigue. 4O
" .
.
.'
.
.
11. Wmer dousing. As you have describe4 'it to us, water dousing involves dousing the
detainee with watei: fi:om a container or a hose without a noZzle, and is intended to wear him
down both physically and psychologically. You have infermed us that the water might be as .
cold as 41°F, though you have further. advised us that the water generally j's not refrigerated ~d
therefore is. unli.kelY-. to be less than 50°F. (Nevertheless, for purposes of our analysis; we will
.assume that water as told as 41°F might be used.) O~S has advised that, base4 on the extenS~ve
experience in SERE training, the medical literature, and the exPerience with· detainees to date,
wat~r dousing as authorized is not designed or expected to cause sigJiificant physical pain,.and
certainly ~ot severe physical pain. Although we understand t~at prolonged iinm~rsion in very
cold water maY'be physically painful, as noted above. ~s.jnterrogation t~chnique does not
involve immersion and a substantial margin of safety is built into-the·time Ji·mitation on lhe.use
of the CIA's wat~ dousing.technique-use ofthe technique wjth water of a given temperature
must be limited to no more than two-thirds ofthe~me in·which hypothermia could be exp~cted
:to occur from iotal immersion in water of.the same t~mperature.41 While being cold can involve
physical discomfort, OMS 8Iso advises that In their professional j~dgment any resulting
discomfort is not expected to be intense, and the duration,is limited by specific times tied to
.40 A stress position that involves such contortion or. twisting, as well as one held for so long that it could
.not bie'lMfwOiiIj at producing temponuy muscle fatigue, mightm.se more substa1ltial quesdo~s under the statute.
Cj. Army Field Manual 34-52: Intelligence Interrogation at 1·8 (1992) (indicating that "[f]orcing an individual to
stand, sit. or kneel in abnormal poSitions for prolonged periods ottime" may Constitute "torture" within the meaning
~'~~~--ofthe1Fhir-cHleneva-€onveirtioD's Idluitement tlta~ "(tt]o physieal Clf mmcattOffiite, nOT:any i5t1ier form Of ~oefClOIl,
.
may be inflicted on prisonerS of war," but not addressing] 8 U.S. C. §§ 2340-2340A); United Nations Oenetal

~_ .. ___ .. _~_.~L~~~~~~~L~- .... --.---

..

. Punishment, U.N. Doc. Al59/1S0 at 6 (Sept, I, 2004) (suggesting that "holding detainees in painful and/or slressful
positions" might in certain circumstances be e~terized ;lstOrture). .

set

41 MoleOver. even in the extremely unlikely event that hypothermia in, under the circwnstances in
which this teelmique is used-incJuding close medical supervision and, ifitecessary, medical attention-we
understand that the detainee would be expected to recover fully and rapidly.
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water temperature. Any discomfort c.l!,usedby. this technique, therefore, would .not qualify .as
"severe physical suffering" within the meaning of sections 2340-2340A. Coil~equently, given
,that there "is no expectation that the technique will cause severe physical pain or suffering when
.properly used, we conclude.that the authorized use of this technique by an adequately' trained
interrogator could not reasonably be ~onsidered sp~ifi.cally intende<i'to cause these results.
With respect to mental pain or suffering, as you have described the procedure, we do not
·believe that any ofthe four statutory predicate acts necessary for a possible finding of severe
mental pain or suffering under the statute would be present. NothiQg, for example, leads us to
believe that the detainee would understand the procedure to constitute threat. of immin~~t
deat~ especialJy given that care is taken to ensure that no water will get into the detainee's
, .mouth or nose. Nor would a detainee.reasonably·und~d the prospect ofb-eing dou~ with
cold water as the threatened infliction of severe pain. ·Furthermo~e.. even were we to conclude
that there could be a qualifying predicate aet,.nothing suggests that tliedetainee would be
· 'expec~ed to suffer any prolonged mental harm as·a result of the procedure. OMS advi~s that
.there.has been no evidence oJ such harm in the SERE training, which utilizes a much more
. eXtrem~ technique invQlving total immersion.. The presence of psychologi~ts who monitor the
.~etainee· s mental condition makes such harm even more unlikely. Consequently, we conclude
that the authorized use of the technique by.adequately trained interrogatorS could not reasonably
be cOnsidered specifically i.ntended to cau~ severe mental'pain or suffering within the ~eaniilg
of the statute. . . . . .
.

a

.,

The flicking technique, which is subject to the same temperature limitations as water
dousing but.would involve substantially less ~ter, a/omori would not viol~~e the statute. .
. 12. Sleep ·deprivation. In the Interrogation Memorandt!m, we concluded that ~leep .
deprivation did not violate.sections 2340-2340A. See id. at 10, 14-15. This question warrants
, further analysis fQr two r~sons. First; we di<l not cOnsider the potential for physical pain or .
suffering reSulting from the sbaclding used to keep detainees awake or any impact from the
diapering of the detainee.. Second, we did not address the possibility of sever~ physical suffering
· that does not involve severe physical pain.
Under the limitations adopted by the CIA,'sleep deprivation may 'not exceed 180 hours,
which we understand is approximately two-tbirds of the maximum recorded ti~e that hu~ns
hav~~~ut slee,e for purpo~sJ)f meqJcal study, as discussedJ?~~ow. ,,2 Furthermore, apy
'detainee who has undergone 180 hours of sleep deprivation must then be allowed to sleep
without interruption for'at least eight straight hours. Although we u~derstand that the CIA's

.

=====~gw.delines-weuld-all6W"800theHeSsiO~p:-deprivation-to-be~~etainCC'has-gettenl-'-:-:-

-41 The 1G Report descnPed the maximum allowable period of sleep deprivation af that time as 264 hours or
11 days. See /G RepOrt at IS. You have infonned us that you have since established a limit of 180 hours, that in
· fact no detainee has been'subjecJed to Jtl()re than 180 hours of sleep deprivation, and that sl~ deprivation will
rarely exceed 120 hours. To date, only three detainees have been subjected to sleep deprivation for more than 9.6
.hours.

~~~----------~
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at least eight hours of uninterrupted sleep following 180 hours ofsleep'deprivatio~ we will
evaluate only one application of up to 180 hours· of sleep deprivation. 4J
We understand fro.m OMS, and from our review of the literature on the physiology of
· sleep. ·that even very extended sleep deprivatio~ does riot cause physical p.ain, let alone ~vere .
phY$ical pain. 44 "The longest studies of sleep deprivation in humans ... [involved] volunteers
· [who) were deprived of sleep for 8 to 11 days. . .. Surprisingly, little seemed to go wrong ~th
'. the $Ubjects physically. The main effects )~y with sleepmess and impaire.d brain.functjoning, but
·~ven these were no gn~at cause for concern." James lIome, ~ We Sleep: The Functions oj
Sleep in Humans and 91her Mammals 23·24 (1988) ("Why We Sleep") (footnote omitted).. We
· not~ that there are important differences between sleep deprivation' is an Jnterrogation tec~que
. uSed by the CIA ~nd·the controlled experiments documented in the literature. The subjects ofihe
·experiments were free to move abOut-and ~age in normal activities and 'often led a "tr8nquil'
existence" with "pJenty of time for relaXation," see id at 24, whereas a detainee in CIA custody
wo.uld be shackled and prevented from moving·freely. Moreover. the subjects in the expeJjments
often increased their food consuQlPtion during periods of extended sleep loss, see id at 38,
whereaS the detainee undergoing interrogation may b~ placed 'on a reduced-ca1oi'ie diet, as
· 'discussed ab9ve. Neverthele~, we understand that experts wbo bave studied sl~p deprivation
. bave cOncluded that "[t]be most plausible reason for the uneventful physical findings with these
buman bei~gs is that ... sleep loss is not p~cularly hat:mful." Id at 24. We understand tbat
.' this conclusion does not depend on the extent of physical movement or exercise by the subject Or
· wbetberthe subject increa~.his food cOnsumption. OMS medical si~lilembers have also
informed us, based .on their experienCe with d~nees Who have undergone extended sleep
deprivation and their review oftbe relevant niedicalliterature. that extended :sleep ~eprivation
does not ca.us~ physical pain. Although edema, or swelling, oftbe lower legs may som~ines
develop as a result of the loog periods ofstan4ing aSsociate4 with steep 'deprivation, we
·understand from QMS that such edema is not painful an~ ·will quickly dissipate :once the subject
is removed from the standing position. We also uilderstan~ that if any 'case of significant edema .
develops, the team will intercede to ensure that the det~ee is moved .'from the stariding positiO.n
and that he receives any jnediCaI. attention necessary to relieve the. sWelling and BIlow the edema
to dissipate. For th~ .reasons, we ~nclude that the authorized use of extended sleep

'.

.a.a.2-m:noted above;. we are ilot concluding tl,lat additional use of sleep dep.riYati!ln. subject to ~lose and
careful medical superviSiOn, would violate the statute, but at the present lime we express no opinion on whether
additional sleep depriv~tion would be consistent with secdoJlS 2340·2340A. . .
:t1 AlthOUgh Sleep deprivation is not itSelf physically paiiifuJ, we undei'StaJid thai sOme studies fiave l)1)too' ..
that extended total sleep deprivation may have the effect of ied.ucing tolerance to some foints of pain in some

·co·.·

-:

.

---~~~~~~~~~~-~-.

-.···.--7·--·

.Somatosensory Thresholds in Healthy Volunteers, 66 Psycl1osomatic Meel. 932 (2004) (finding a significant ..
decrease in heat
thresholds and some decrease in col~ pain thresholds after one night without sleep); S.•Hakki
Onen, et aI., The Effects ofTotal Sleep Depriv~tion, Selective Sleep Interruption and Sleep Recovery on Pain
Tolerance Thresholds in Healthy Subjects, 101. Sleep Research 35, 41 (2001) (finding a statistically significant drop
of 8-9% in toleraIJce thresholds for mechanical or pressure pain after 40 hours); it!. at 35-36 (discussing other
studies). We will discuss the potential interactions between sleep deprivation and other interrogation teehhiques in
the separate memorandum. to which we referred in footnote 6; addressing whethef the combined use of certain
teclmiques is consistent with the legal requirements of sections 2340-2340A
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.deprivation by adequately trained interrogators would not be expected to cause and could not
r~onably be considered specifically intended to ca~se severe physical pain.
'
In addition,. OMS persorulel have informed us thai the shackling of detainees is not
designed to and does not result in significant physical pain. A detainee' subject to sleep
, , deprivation'would not be allowed 'to hang by his wrists, and we understand that no detainee
, subjected to sleep deprivation to date has ,been allowed to 'hang by his wrists or ~ otherwise
'suffered injury.<4S Ifn~essary, we understand that medical personnel will'intercede to p~event
any such injury and would require either that interrogators. use a different method ~o keep the
, detainee aw~e (sUch as through theuse of sitting 9r borizontafpositions). or that the use of the
. technique be stopped altogether. When the ~itting position is used. the detainee is seated on a
small stool to which he is shackled; the stool supports );ds weight but is too small to Jet th~
detainee balance himself arid fall asleep. We also specificalJy understand that the use of
. shackling with horizontal sleep deprivation,. which has only been 'used rarely. is done in such a
·way ~,to ensure that there is no additional stress on·the detainee,'s arm.or.legjoints that might
force the limbs beyond natural extension or create tension on any joint. Thus. shackling cannot
, be expected to resuh in severe physical pail\ and we conclUde that its authorized use by
: adeq':l,ately trained interr~gat<?rs. could n9t reasonably be conSidered specifically inten~ed to do
so. Finally, we believe .that the use of a diaper cannot ~ expected to-and could not reasonably
be co~idered intended to-result in any physical pain. let alone severe physical:pain.
Although it is a more substantial qu~i<?n, particularly given the impreeision.in the
statutOI}' standard and the lack of guidance from the courts, we also concillde that extended sleep
deprivation, subject tQ the limitations and conditions described herein, would not be expected to
cause ~'severe physjcal suffering:" We understand that some individuals who undergo extended
sleep deprivation would likely at so~e point e~rience physical discomfort and' distress..We
assume that some individuals would eventually fe~l weak physically and may experience other
unpleasant phy~ic,al sensations. from prolonged fatigUe, in~hJding such 'symptoms as impairment
to ~rdi'nated body movement, difficulty with speech, nausea. and blurred vision. See Why We
Sleep at 30. in addition, 'we understand that.extendecl.sleep deprivation will often cause a small
.drop in body temperature, see id at 31, and we assume thai such a drop .n bo~y temperature may
,also be associated with unpleasant physical sensations. We also assume that any physical
discomfort that might be associated. with sleep deprivation would likely increase, at least to a
poi~nger the subject goes without sleep. Thus, on these assRlPptions, it may be the case
that at some ~int, for some individuals, the degree of physical distress experienced in sleep
deprivation might be substantial. 46
' , ' ,
On the other hand, we. understand' from OMS. and from the 'literature we have reviewed
., .oii"tlieiifiyslolOgyorsleep;mannanjl~naiWla'ilnmI1l{}lerate-extended"'Sleep'1leprivatien"well-, ".' ...., " ~

4$ ~es a total o~more than 25 detainees subjected to at least some period of sleep deprivation.
'See January LJox at 1·3.
.
46 The possibility noted above that sleep deprivation might heighten sUsceptibility to pain, see supra note
. 44, magnifies,this concem
. '
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and with little apparent distreSs, and that this h~ been the CIA's exp.erience.~ Furthermore, the
principal physical problem associated with standing is edema,. and in any instance of significant
edema, the interrogation team will remove the detainee from the standing position and will seek
medical assistance. The shackling is used only as a passive means of keeping the detainee awake
and, in both the .ightness of the shackles and the po~tionipg of the hands, is not jnt~nded to .
cause pain. A detainee, for example, Win'not ~ allowed to hang by his wrists. Shackling in the
sitting position involves a stQOI that is adequate to ~pport the detainee's weight. In the rare .
i~stances when horizontal sleep deprivation may be used, a thick towel or bianket is plaCed under
the detainee to protect against reduction of body temperature from contact with the floor. and the . :
.. manacles and shackles are anchored so as not t9 came pain or create tension on any joint. If the
d~tainee is nude and is using an adUlt diaper, the diaper is checked regularly to prevent skin·
irritation. The·conditions of sleep deprivation are thus aimed at preventing severe physical
. . sutTering. Because sleep deprivation does not involve p~ysical pain and would not be expected
to cause extreme physical distress to the detainee, the extended duration of sleep deprivation,
'. within the I80-hour limit imposed by the CIA, is not a sufficient factor .alone to constitu~e severe
physical suffering within the meaning ofsections.2340.2340A. We therefore believe that the use
of titis technique. under the specified limits and condition~, is· not "extreme and outrageous" and
does not reach the high bar setby'Congress for a violation'ofsections 234"0·2340A. See Price v.
Socialist People's Libyan Arab Jamahiriya, 294 F.3d at 92 (to be torture under the TVPA, .
conduct must be "extreme and outrageous"); cj. Mehinovic v. Vuckovic. 198 F. Supp. 2d at "1332. 40, 1345.46 (~andard met under the TVPA.by a course of conduct that included severe beatings
to the genitals, head, and other parts of the body With metal pipes and various other items;
removal of teeth with· pliers; kicking in the face and ribs; breakirig of bones and ribs and
·dislocation of fingers; cutting a figur~ intp the victim's forehead;. ~anging the victim and beating
him; extreme limitations offood ~d water; and subjection to games of'~Russil,lll roulette").
.

.

- .

. Nevertheless, beCause extended sl.eep deprivation could in some ~ses result in
.
substantial physical distress, the safeguards. adopted by the CIA, ·including ongoing medical
. monitoring a~d intervention by the team if needed•. aCe important to ensure that the CIA's uSe of
extended sJeep deprivation will not ruD ~oul of the statute. Different individual detainees may
.. react phYsically to sleep deprivation in different \yayS. We assume, therefore. that the team will
separately monitor each individual detainee who is undergoing sleep deprivation. and that the
application ofthis technique wHl be senSItive to the individualized physiCal condition and
reactieM-of:taGh.detainee. MoreoverJ we etnphasizc..our understandm.g. that OMS will interven<:
to· alter or stop the course of sleep deprivation for a detainee if OMS concludes in 'its medical
judgment ·that the detainee is or may be experiencing extreme physical distress. 4I The team, we
~-.

--... ~~~-'.~.~~~~~~~-.-.-.- -~-.
relating to sleep deprivation, based on that literature and its experience with the teclJnique, in its guidelines, OMS
lists sleep depriVation as less intense than water dousing, stress positions, walling, cramped confmement, and the
watelboard. See OMS Guidelines at 8.

.f8 For example, ~y physical pain or suffering lJssociated with standing or with s~cldes might become
more intense with an extended I,Jse of the technique OD a particular detainee whose ~ndition and strength d9 not
pennit him "to tol!IDlte it,
we undCIStand Ibat persoJUlel monitoring the detainee will take this p'ossibility ~to
account and, if necessary. will ensure that the detainee is placed into a sitting or horizontal position or will direct

and

that ~e sleep deprivation be discontinued altogether.

See. OMS Guidelines at 1~-16.
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understand,·wiU intervene not only if the sleep deprivation itself may be having such effects, but
. abo ifthe shaclding or othe~ conditions attendant to the technique appear to be causing severe
physi~) suffering. With these precautions ·in place. and based on the assumption that they will
be fC?llowed, we·conclude that the aUthorized use of extende(fsleep deprivation by adequately
· trained interrogato~s would not be expected to BriO could not reasonably be considered
. specifically intended to cause severe physical suffering in violatio.n of 18 U.S.C. §§ 2340-.2340A
Finally, we alsO conclude that extended sleep deprivation ~nnot be expeCted to cause .
"severe mental pain or suffermg" as defined in sections 2340-2340A, and t.hat its authorized use·
by adequately trained interrogators could not reasonably be considered specifically intended to
do so. First, we do not believe that.use of the sleep deprivatiotttechnique, subject to the
.
· ~nditions in place. would involve one of the predicate acts necessary· for "severe mental pain or
suffering" under the statute. There would be no infliction or threatened infliction· of severe
physical·paip or suffering, within the meailing of~ statute, and there wouldbe·no threat of
.imminent death. It may be queStioned whether sleep deprivatioD; could be chacacte~zed a!l a
· "procedureO calculated to disrupt profoundly the ~eDses or the perSonality" within the meaning .
of ~ection 2340(2){B), since we undeistand from OMS and from the scientifi.c literature that
extended sleep deprivation might induce ~llucinations in some. cases. Physicians frO,al OMS
· have·jntormed us,·however, that they are of the view that, in general. no "profound" disruption
would result from the length of sleep deprivation contemplated by the CIA, arid again the .'
scientific literature we have reviewed .appears to support this conclusion. Moreover, we
understand th~t ~y t~ member would direct that the technique be immedi~ely discontinued. if .
there were any sign that the detainee is experiencing hallucinations. Thus, it appears that the
.authorized use of sleep deprivation by the CIA wouldnot·be exPected to result in a profound
disruption of the senses, and ifit did; it would be discontinued. Even assumini however, ·that
· the eXtended use of sleep deprivation may result in hallucinations that CQuld fairly ~e
charactenzed as a "profound".dismption of the subject'nenses, we do not believe it tenable to
conclude that in such circumStances the use of sleep deprivation could be said to be "Calculated"
to ca~se such profound disruption to the senses, as required by the· statute. The tenn "citJcu}ated"
denotes something that is·planned or thought out beforehand: "Calculate," as used ·in the statute,
defined to mean."to plan the nature ofb~forehand: think out"; "to d~ign, prepare, or adapt by
forethought or careful plan: fii or prepare by appropriat~ means." Webster's. Third New
·1nternational Dictionary at 31 5 (defining ".caleulate"-."used chiefly.[as it.is in section
~340(2)(B)] as [a] past part[icipJe] with complementary infinitive <calculated to succeed>").
·Here. it is evident tbat the poteritial for any hallucinations on the part 6f a detainee Undergoing
sleep deprivation i.s not sOmething that would be a "calcu.lated" result of the·use of this .
. techttt'1'fe;1JtU'ticu1arly-given that the·team would intervene immediately to stop the technique if
there w~re signs the subject was experiencing hallu~inations.
.

..

is

.

SecOrid,even Ihve were to assume. oot of an abundance of cautiQiJ; that extende(i".sleep
deprivation could be said to be a "procedure[] calculated to disrupt. profoundly the senses or the.
··"··-·~peisOniJity» of'flie· suoJeErWiflim tile meamng· of seeffan 2340(2J{BJ~"we ao notDeJieVe11m11U~~··'· -,.... ...... ..
.
technique· would JJe expected to-Or that its authorized use by adequately trained interrogators
could reasonably be considered specifically intended to-cause "prolonged mental harm" as
. required by the statute, because, as we understand it, any hallucinatory effects of sleep
deprivation would dissipate rapidly. OMS has informed us, based o~ the scjentific.litera~re and·
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on its own experience witl,l' detainees who have been sleep deprived, that ~y such hallucinatory
effects would not be prolonged. We understand from.OMS that Why We 'Sleep provid~ an .
·accurate summarY of~he scientific literatUre on this point AS discussed there, the longest
documented period of time for which any human has gone without sleep is 264 hours. See Jd at
. 29-34. The longest study \Yith more th~ one subject involved 20S hours of sleep deprivation.
See id at 37-42. We understand Utat these and other studies.co~ituting a significant body of
scientific literature indicate that sleep depriyation temporarily affects the f\lnctionirig of the :brain
but .does not otherwise have signifi.cant physiological effects. See id at 100. Sleep deprivation's
effects on the brain are generally not severe bUt Can include impaired cognitiv.e perform~ce and'
visual hallucinations; however, these eWects dissipate rapidly, often with as Utile as one njght~s
sleep. See id at 31-32, 34-37, 40, 47-53. Thus, we conclude, any temporary hallucinations that
might result from extended sle.ep deprivatiol,l could not reasonably be considered "prolonged
mental harm"'for-purposes of sections 2340-2340A4!1 .

. . mligpt of these ob~rvatioris, although in its extended uses it may present a substan~ia..

~esti.on under $CCtions ·2340-23.40A, we conclude thaUhe authori~

use of.sleep deprivation by
adequately' trained interrogators, subject to the limitations and monitoring in pJace, could not
reasonably be consid~red specifically intended to cau~e severe menta! pain or sufferi~g. Finally, .
the use of a diaper for sanitary pwposes on an individual subjected to sleep deprivation, ~hile .
potentially humiliating, could not be considered specifical)yi~ended to'inflict severe mental
. pajn or suffering within the meaning of the statute, because there would be no statutory predicate
act and no reason ~o expect "prolonged mental hartn;' t9 result. ~ .
.
-411 Without determining the minimum lime for mental harm to be considered "proIong~" we cCo not .
, believe that "prolonged mental hano" would occur during the sleep deprivation itself. As noted. OMS would order ..
~t the technique be discontin\J,Cd ifhallucinations occ:urred. Mo~r, even if OMS personnel were· not aware of
lll;lY such ballucinations. whatever time would remain between' the onset of su:ch baUucinations, ~bich p~mably
. would be well into the period of sleep deprivation, and the 180·bour maximwil for sleep deprivation wOuld not
constitute "prolonged" mental banD Within the meaning of the statute. N~erthelcss;' we note that tWs aspect of the
tecbnique·~s for great care iIi monitoring by OMS personnel, including psychologists, especially as the length of
the period of sleep deprivation incteases.·
.

so We note that~ecourtofappealsin Hi/ao v. Estate a/Marcos, lOj F.3d 789 (9th Or. 1996), stated that

a variety of techniqu~ taken together, one 'of which was sleep deprivation, amounted to torture. The court,

hoWever, did'nOt specifically discuss sleep deprivation apart from the other conduct at isSue. and it did Il9t conclude
that sleep deprivation alone amounted to torture.• In Ireland v. United Kingdom, the EUropean Court' 9fHuman
Rights concluded by a vote of 13-4 that sleep deprivation, even iii conjunction with a number of ()ther techniques,
.did ri'mrl!fmtJDf to torture. ~er the Ew-opeari .Chartd?' The duration of the sleep deprivation at issue was not clear,
see ~te opinion of Judge Fitzmaurice at 1 19, but may have been 96·120 hours, see majority opinion at 1 104.
Finally, we note ttiat the Committee Against Torture ofthe Offiqe of the High Commissioner for. Human Rights, in
··CmJ6Iwling. Ob ~ffl1ti ".Iti f>J!tbe. GtJmmittee Against lorturc: .'sI gel, U:N. Doc. AlS2f4*,=at 12" (Ma;y 9, 1997),
.
concluded that a :variety of practices taken together, including "sleep deprivation for prolonged Periods, "constitute
~_"."".......,_.~."._. tOrtllre as~efin~ in article ~ ofthe u;AIJ~...Hl~~Qlx..,B~(k.cmw.DiJl"~ ........ _, ..... "
.
Against Torture, U.N. Doc. A152144 at 156 (Sept. 10, 1997) ("sleep deprivation practised on sUspects •.• may in
. some cases constitute torture''). The Committee piovided no details on the length of the sleep depriv~on or how it
wasimptemented and no analysis to support its conclusion. These precedents provide little or no helpful gilidance
in our review ofthe CIA's use of sleq> deprivation under.sections 2340-2340A' While we do not rely on this fact in
jnterpr~ting sections 2340-2340A, we note that we are aware of no decision of any foreign court or inten,tational
tribunal finding that the techniques ana1~ here. if subject to the limitations and conditions set out, would amount
. to torture.
.
. - .. "
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13. 'Waterbam.d We previousiy concluded that the use of the waterooard did not
constitute torture under sections 2340-2340A. See Interrogation Memorandum at 11 , IS. We ,:
,must reexamine the issue, however. because the technique. as it would be used, could involve
more applications in longer sessions (and p,?ssibly using different methods) than we earIler
considered. 51
We understand that in the escalating tegimen of interrogation techniques. the waterboard
is considered to be the most serious, requires a separate approval that may be sought only after
other techniques have not worked (or are considered unlikely to work in dle time available), and
in fact has been-and is expected to ~d on very 'few detainees. We accept the as~ssment
of OMS that the waterboard "is by far the most traumatic of the enhanced interrogation
"
te,chniques." OMS Guidelines at 1S. This technique Could subject 'a detainee to a high degree of
distress. A detainee to who~ the technique is applied will experience the physiological
,
. " ' sensati,on of drow~ng, which likely wilJ lead to panic. We under~tand that even a detainee who
" ' knows he is not going to dn?wn is likely to have this response. Indeed, we are informed that
'
even individuals very familiar with the technique experience this ~~sation when subjected to the
waterboard.
'
,
Nevertheless, although this technique presents the most substantial question under the
statute, we conclude for the reasons discussed below that the authorized use of the wa'terooaid by ,
, adequately trained interrogators, subject to the limitations and conditions adopted by the CIA and
in the absence of any medical ¢~indicatioits, would not violate sections 2340-2340A. (We
uilde~stand
cOntr,ai~dicat~on may ~ve precluded t~e use of this 'p~~cular ,
, , technique 0
In reaching this concluslon, we do not In any way nurumlze t~e

t!bd'

,

'

SI The IG Repo'1 noted that in ~me cases the watelboaid was used willi far gieattl frequ.ency than inilially
indicated, see 1G Report at 5, 44. 46, l03.()4, and also 'that it waS used i.n a dUferent'manner. See id at 37 ("n1he
:waterooard teclutique .• " was di1ferent ftom the technique desm"bed in theDol opinion'and used in the SERE
trainilig. The difference was in the manner in which the detainee's b~ was obstnicted. At the SERE school
and~opinion, thCJUbject's.airflQwjs disrupJ~ by the finn application 9f a damp cloth over the air
'
passages; the interrogator applies a sniall aniount orWater to ttiC cloth' in a contro'ife'd manner. By contrast, the
Agency interrogator ..• applied large volumes of water to a cloth that covered the detainee's.~outh and nose. One
of the psychologists/interrogators acknowledged·that the Agency's ~ of the technique is different from that used in
~mm fiiiiilillg
it is 'fiji ielil' amlis ~~:"), &ft liI:stJ ldoat n.14. 'BIe Inspcetor
General fwther reported that "OMS contends that the expertise of the SERE psychologistfmterrogators 'on the
:-'-'''7''" -"'·"'·""·",~··~watelboard=was.prooabl¥....misrepresel,ll:ed..atJhe.time..as.the.SERE..lYa~..m.diIfmnt from the ,~,~~' .. ~'
subsequent Agency 1I$3ge as to make it almost irrelevant Consequently, according to OMS, there was no a priori
reason to believe that applying thewatetboard with the frequency and intensity with which it was used by,the
psychologist/interrogators was either efficacious or. medically safe." ld at 21 n.26. We have carefully considered
the 10 Report and discussed it with OMS petSOJlJ!.Cl As noted, OMS input has resulted in a nwnber of changes in
the application of the waterboard, including limits on the frequency and cumulative use of the teclmique. MoreOver,
OMS personnel are carefully instructed in monitoring this technique aiid are personally, present whenever it is used.
See OMS Guidelines at 17-20. Indeed, although physician aSSistants can be present when other enhanced techniques
are applied, "use of the waterboard requires the preseliCe of a pbysiciall" ld. at 9 n.2.

. .,' "-'-. .
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experience.' The panic associated with' the feeiing of drowning Could undoubtedly be significant. .
There may be few mo~e frightening experiences than feeling that one is unable to.breathe.S%
.

.

.

\

However frightening the experience may be, OMS personnel have informed us that the
waterboard technique is ~of physicaily painful. This conclusion, as we understand the facts,
accords with the experience in SERE tridDing, where the'waterboard has been administered to
several thousand members ofthe United States Armed Forces.» To be sure, in SERE1rairting, "
the technique is confined to at most two applications (and usually orily oile) of no more than 40
seconds each. Here, there may be two sessioJJ$, of up to two hours each, during a 2+hour
period, 'and each session may include multiple applications, of-which six may last 10 seconds or
,longer (but none more than 40 seConds), for a total tinje of applicatio~ of as much as lZ Jriinutes
in a 24-hour period. Furthermore, the waterboard ma be used on up to five days during the 30. ,day period for which it is approved. See August 1 9 t t e r at 1-2. AB you have
informed us, the CIA has previously used the wat
If repeatedly on two detain~s, and, as far .
;,ts can be detennined, these detainees .did not exp~rience physical pain Of, in the p~ofessjonal
j~dgment of doctors. is there any medical reason to believe they would have done so..Therefore,
we conclude that the authorized use of the waterboard by adequately trained. interrogatorS could ~
not re,asonably be considered specifacally i~tended to cause "severe physical pain." .

We also' conclude tru.t the use ofthe waterboard, under the strict limits a.nd conditicms
imposed, would not be expected to cause "severe physical suffering" under the statute. As noted
. .above, the difficulty of specifying a category of physical suffering apart from both physical pain
~d mental pain or sUffering, along with the requirement that any such suffering be "severe,"
~Ils for an interpretation under which "severe phy~ical suffering" is reserved for ·physical
distress ihat is severe Considering both its intensity and duration. To the ext~nt that in some
applications the use of the waterooard could cause choking or similar physical-as opposed to
, menta1-sensations, those physical sensations might wen have an intensity approaching the'
, degree'conte~plated by the statute. However, we understand that any such physical-as
opposed to men~at-:-s~nsations.caused by.the use of the waterboard end when the ~pplication
Sl As noted above. in most uses of,the teclmique, the individual is in fact able to breathe, though his .
,.breathing is restricted. Because in some uses breathing Would not be possible; for purposes of QUr analySis we
assume that the detainee is unable to. breathe during applicati()ps of water,
.

~~!..:.w.e·.understan4rthat the watefbo!rd is ~ently used only in Navy SERE baining. As noteci in the IG
Reporl, "[a]cOOrding to individuals with authoritative kn~wJecige of the SERE program, ... [e)xcept for Navy S~
training, use of the waterboard was disco~tinued because of its ~matic effect on the students who were subjects."
'/0 Re1!£rl at 14 0..4. We understand that 1lSe of the waterboard was discontinued by the other service~ not becauSe
of any concerns iAAii j)6SS1bfe JffijSi@f 6i nl@bi( liiiliiij but because swaems were IlOt ~f$lt:mjsting the .
. t~hnique and. as such. it was not considered to be a useful training technique. W~ note that OMS has concluded

--"··~'~'·"-·~w)bile-SER£"iminers-believMhat-tmiJ1oos.ar.c-unable-to.mainrain.psy.chological.l.esistance.1o~ ~_.._~. ~." ___..._,

. '. .

our experience was otherwise. Some subjects unquestionably '?3n Withstand a large number of applica~ons. witJ.! no
inuriediately discernible cumulative impact beyond their strong aversion to the experience," OMS Gt#idelines at 17~
We are aware that at a recent Senate Judiciary Committee Jie3ring, Douglas Jolmson, Executive Djrecto~ of the
Center for Victims of Torture, testified that ~me U.S•.military personnel who haVe undergone waterboard training
have apparently stated "that it's taken them 15 years of therapy to get over it." You have inform¢ us that, in 2002, .
~e CIA made inquiries to Department of Defense persolUleJ involved in SERE training and tha~.the Department of .
Defense was not aware of any'infonnauon that would substantiate such statements~ Dor is the CIA aware of any such
information.

!fOP SBCf<EI~~_ _ _ _ _ _ _
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ends. Given the time limits imposed, and the fact that any physical distress (as opposed to
posstble mental suffering, which is discussed below) would oecilr only_ during the actual _
_application Qfwater, the phY$ical di~ess caused by the waterboard would not be expected to
have the duration required to amount to severe physical suffering. st Applicatio~s are strictly
.limited to at most 40seconds and a total of~ most 12 m~ilutes in any 24-hour period, and use of
the techni_que j·s limited to at most five days during the lO-day period we conSider.
Consequently, under these c~nditions, use of the waterboanf -cannot be expected to cause "severe
physical suffering" within the -meaning of the statute~ and we conclude that its authorized use by
adequately trained interrogators could not reasonably b~ consider~ -specifically· intended to
Cause "severe pl)ysical $Uffering."" Again, however. we ~ution that great care should be used
in adh~g to the limitations imposed and in monitoring any detainee subjected to it to prev~t .
the detainee from -experien~ing severe physical sufferi~g. _
J

The most substantial question raised by the waterb9ard relates to the statutory definition
of "severe mental pain or suffering." The sensation of drowning that we understapd
accompanies the use ofthe waterboard arguably could qualify as a "threat ofinuninent death"
within the meaning of section 2340(2XC) and thus might constitute-a predicate aet for "severe
_-meiltal pain or -~ering" under the ~.$6 Although the waterboard is used with safe81:lards
that make actual harm qU;ite unlikely, the detainee may not know a~ut these safeguards, and
. even ifhe does learn of them, the technique-is still likely to aeate panic in-the fonn ofan acute
instinctual fear arising from ~he physiological sensation of drowning.
_ Nevertheless, the statutory definition of "severe mental pain or suffering" also requires
.Jhat the predicate act produce "prolonged mental harm." 18. U.S: C. § 2340(2). As we
understand from OMS personnel familiar with the history of the waterboar~ techn~que, a~ used
-.both in SERE training (though in a substantially different manner) and in the previous CIA
-interrogations, there is no medi~l basis to believe tlult the technique would produce any mental
effect beyond the distress that directly accompanies its use and the prospect that it will be used
again. We understand-from the CIA that to date none of the thousands of persons who have
undergone the more limited use of the technique in SERE training has suffered prolonged -mental
-harm as a-result. The CIA's use of the techniq1,Je could far exceed the one or two applicatipns.to
which'SERE training is limited. and the particiJ)4.nt in S;ERE training presumably understands
that the technique is part ~f a training program that is not intended to huithim and will end at
so~e~Je time.... But th~ phy-s!cians iWd psycltologists. at the ~~A familiar with the fa~s

~_

•.....•.... ,..

.

~

"severe" even if laSting onty secondS; Whereas. by contrast, physicaI distress may amount to "sever:e phYSical
.suffering" only if it is severe
both in intensif,y
and ~tion.
.
.
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As with sleep deprivation, the particular condition of the individual detainee -must be monitored so that.
-with extended orrepeated use of the techiUque, the-detainee's experience does nordep"artfroll) these expectations. .

-

S

56

It is unclear whelher a detain~ being subject~ to the waterboard in fact experiences it as a _ccthreat of

j~nt death."

We Wlderstand that the CIA may infonn a detainee on whom this technique is used that he would
not be 8Jlowed to drown.· Moreover, after multiple applications of the watecl>oard, it may become apparent to the
detafuee thaI; however-frightening the expe.rience may be, it 'Wil) not result in death. -NevertheleSs, for pmposes ~f
our analysis, we will assume thaf the physiologiCal Sensation of drowning associated 'With the use of the waterboard
may constitute a "threat of immin~t death"_ within the meaning of sections 23~-2340A. . .
.
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~aveinforDied US that i~ the caSe o(th~ two detainees who have been subjected to more
exten.sive use of the waterboard technique, no evidence of pf(~longed mental hai'm has appeared
in the period since the use of the waterboard on those detainees, a period whic~ now spans at
least 25 months for each of these detainees. Morepver, in their professional judgment based on
.this experience and the admittedly' different SERE exPerience, OMS officials inform us that they
would not expect the waterboard to cause such harm.' Nor do we. tJelieve that the distress
.acc.ompanying use of.the technique on five days in a 30-<lay period, in itsel( could be the
."prolonged mental barm" to which the statute refers. The technique may be designed to create
fear at the time it is U$edon the detunee, so that the detainee will cooperate to avoid future
s~ssions. Furthermore,. we acknowledge that the term "prolonged" is imprecise. NonetheJess, .
without in any way minimizing the distress ~used by this technique, we believe thai the panic'
br6ugh~ on by the waterboard during the very limited ti.Irte it is actually administered, combj~ed
with any residual fear that may be experienced over a somew~at longer peii<Kl, could not be said
to amount to the "prolonged mental harm" that the statute covers.s, ·For these reasons. we
conclude that the authorized use of the waterboard by adequately trained interrogators could not
reasonably be considered specifically interided to cause "prolonged mental harm." Again,"
'however, we caution that the use' of this technique calls for the most careful adherence to th<? .
. limitations and safeguards imposed, including constant monitoring by both mCdic8.l and
psycho)o~cal personnel of any detainee'who is subjected to the waterboard.
51 In Hil(J() v. £Stole 0/Marcos; the N'Udh Circuit Slated Chat _ course of coiaduct iovol~g a number of
techniques; one oCwhich bas similarities to the waterboard, 'constituted torture. ~ court deseD'bed the course of
condu~ as follows:
.

He was then interrogated by memberS of the militaIy. who blindfolded and severely bellt him
while he was h;mdCUffed and fettered; .they also threatened. hini wUh death. When this round Of
interrogation ended, he was denied sleep and repeatedly threaten~. with deaq.. lit the next round
of interrogation, alI of his limbs were shackled a cot and a towel was placed over his 'nose and
mouth; his interrogators then poIU'ed·water down his nostrils so ~t he felt as though he were
drowning. This lasted for approximately $ix hours, during which tim~ interrogators threatened
(him) with electric shock and death. At the end of this water torture, [be) was left: shackled. to the
cot ·for the following dm:e days, during which time he was repeatedly
He was then
imprisoned for seven months in a. ~ocatingly hot and unlit cell, measuring 2.S meters sqtiare;
. during this time he was shackled to his cot, at first by all his limbs and later by one hand and one
. foot, for but the briefest periods (in which he was allowed to eat or use the toilet): The .
··1I!IliJIfI:m0Cufrs were 'ontn so tight Cha"t die slight6St movement ... made them'tUl into his flesh. During
this period. he felt 'extreme pain, almost Wldesctibabl~ the boredom' and 'the feeling that tons of
lead ... were falling on [his] brain. {He] was never told how long the treatment inflicted upon
him "mid last . 6 fter bissmreu melbs .elded 16 his ~t. (he) speut mere IM~ years in .
detention, approximately five of them in solitary corifinementand the rest in near-solitary
..."__ .....".... __._."_.~.~ement._.....,.___", ___ ~""_,_,___ ~~",_,,~_~,,,_._~.~.~~.....,..._.........:~.~•..__ . _~_..•._ .. _.-,,___.__ ...... _.
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.103' F.3d at 790~91. The court then concluded, "it seems clear that all of the abuses to which fa plaintiff] testifiedincluding the eight years during which he was held in solitaJy or near-solitary confjnement~nstituted. a single'
.course of conduct of torture." ld. at 795; In addition to the obvious differences between the teelmique in Hilao and
the CIA 's ~e of the waterboard subject'to the careful limits described above (among other things, in H;loo the
session lasted six houts and followed expliCit threats of death and severe physical beatings), the court reached no
conClusion that the teclmique by itself co~t\lted torture. However, the fact that a federal appellate court wo~.Jd
even colloquially describe a teclmiqne that may share some of the characteristics of tbe waterboard ~ "water
torture" counsels continued care and careful monitoring in the use of ~s technique.
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Even jfthe occurrenCe of one' ~f the predicate acts could, depending on the circums~ances .
of a particular case, give rise to an inference of intent to' cause "prolonged mental harm," no. such,
ciicumstances exist here. 'On the. contrary. experience with the use of the waterboard indicates
that prolonged mental harm ~ould not be expected to occur, and CIA's use ofthe technique is
subject to a variety of safeguards~ discussed above, designed to ensure that prolong~ mentai
harm does not result. Therefore, the circumstances here would negate any. potential "inference of
, specific intent to cause such harm.
Assuming.adherence to the strict Ji~tations discussed here,i~ including the careful
medical monitoring.and available intervention by ~e tcain'as necessary, we conclude that
ill~ough the question is substantial and difficult, the authorized use of the waterboard by ,
adequately trained interrogators and other team members could not reasonably be considered'
specifically intended to cause severe phyijcaJ .or mental'pain or suffering and thus would not
violate sections 2340;'2340A sa

•

••

'"

In sum~ based on the information you have provided and the limitations, procedures, and
safegUards that would be in place, we conclude that:--althou~ extended sleep deprivation and
use of the waterboard present mote substaniial questions in Certain ~ under the statute and
the ~ of the waterboard raises th~ most sub~tantial issue-none of these specific techniques,
considered individually, would vio~ate the prohibition in,sections 234()"2340A The universal
.rejection of torture and the President's unequivocal directive that the ,Unit~ States not engag~ in
torture WarTant great ~e in ~yzing whether particular interrogation technique~ are 'consistent .
With the requir~ments of sections 234()'2340A, and we have attempted to ,employ Such care
~QUghout our analysis. We emphasize that these are issueS about which reasonable persons
may disagree. Our task: has·been made more difficult by the imprecision of the statute and the
.relative absence ofjudicial guida~ce. but
have aPplied our best readi~g of the law to the
. ~pecific facts 'that you have provided. As is apparent, our conclusion is based on the assumption
:that close observation, including medical and psychological monitoring of the detainees, will
continue dUring the period when these techni~es are use4; that the persoMel present-"are
.authorized to, and will, stop the use of a t~chnique at any time if they believe it is being used
"improperly 'or threatens 'a. detainee's safety or that a detainee may be at risk of suffering severe
phy~;;n~~tal pai~or.suffering; #lat th~;.medicaLand psycholog.w.~ personnel af(~
.
continu~lIy. assessing the av~lable literature and ongoing experience with detainees, and that, as
they have done to date" they wiU make adjustments' to techniques to ensure that they do not cause
...severe physical or mental pain or suffering to t~e detainees; and tb~ all intet:rogatQrs aDd oth«.o
team members understand the proper use'ofthe techniques, that the techniques are not des~gned

we
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58 As noted, medical personnel are instructed fa exercise speci8I care in monitoring and RpOrting on use of
the waterooard, See OMS Guidelines at 20 ("Nom: In order to best infonn future medi~ judgments and
recommendations, it is important that every application of the waterboard be thoroughly documented: how long each
application (and the entire procedure) lasted, how much water was used in the prOc'ess (realizing that much splashes .
, ofl), how exactly the water was applied, ifa ~1 was achieVed, if the naso- or oropharynx was filled, what sort of
volUlIle was expelled, how long was the break between applicationS, and how the" sUbject looked between each
.treatment.") (emphasis omitted).
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. or intei1~ed to cause severe physical or- mental pain or suffering, and that they must cooperate
with OMS personnel in t~e exercise of their importaJ1t duties. .
.

Please let us know if we may be of further ~sistance.

·~6~
SteVenG.J~radbury

.
Pri~ipal Deputy As;sistant Attorney General
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