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Foreword

The Attorney General has directed the Office of Legal Counsel to
publish selected opinions on an annual basis for the convenience of the
executive, legislative, and judicial branches of the government, and for
the convenience of the professional bar and the general public.* The
first three volumes of opinions published covered the years 1977
through 1979; the present volume covers primarily 1980. The opinions
contained in Volume 4 include some that have previously been released
to the public, additional opinions as to which the addressee has agreed
to publication, and opinions to Department of Justice officials that the
Office of Legal Counsel has determined may be released. A substantial
number of Office of Legal Counsel opinions issued during 1980 are not
included.

The authority of the Office of Legal Counsel to render legal opinions
is derived from the authority of the Attorney General. Under tne
Judiciary Act of 1789 the Attorney General was authorized to render
opinions on questions of law when requested by the President and the
heads of executive departments. This authority is now codified at 28
U.S.C. §8511-513. Pursuant to 28 U.S.C. 8510 the Attorney General
has delegated to the Office of Legal Counsel responsibility for prepar-
ing the formal opinions of the Attorney General, rendering informal
opinions to the various federal agencies, assisting the Attorney General
in the performance of his function as legal adviser to the President, and
rendering opinions to the Attorney General and the heads of the vari-
ous organizational units of the Department of Justice. 28 C.F.R. 8 0.25.

Included in Volume 4 are 11 formal Attorney General opinions
issued during 1980. These opinions will eventually appear in Volume 43
of the Opinions of the Attorneys General. In light of the long interval
between volumes in that series (e .g Volume 42 covers the years 1961
through 1974), the Attorney General has determined that it would be
appropriate and useful to inaugurate the practice of including formal
opinions of the Attorney General in the annual volumes of Office of
Legal Counsel opinions.

Also included in Volume 4, as a separate section with its own
foreword, are 25 opinions dealing with the issues which arose out of

*The Editor acknowledges the assistance of Joseph Foote, Esq., in preparing these opinions for
publication.
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the seizure on November 4, 1979 of the U.S. Embassy in Tehran and
the taking of 32 American hostages. These opinions were issued over a
15-month period between November of 1979 and February of 1981, and
include two formal Attorney General opinions.
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Imposition of Agricultural Export Controls Under 85 of
the Export Administration Act of 1979

Export of agricultural commodities can be restrained under the national security controls
of §5 of the Export Administration Act of 1979 only if the exports in question
constitute "a significant contribution to the military potential” of the importing
country.

W hether grain exports will contribute significantly to the military potential of the Soviet
Union is a question of fact for the President to determine.

January 17, 1980

The Counsel to the President

My Dear Sir: | am responding to your memorandum of January 14,
1980, regarding the availability of 8 5 of the Export Administration Act
of 1979, 50 U.S.C. App. 82404, as a basis for the imposition of agricul-
tural export controls on exports to the Soviet Union. | agree that there
is sufficient factual basis to conclude that the invasion of Afghanistan
by the Soviet Union threatens the security of neighboring countries,
including Pakistan, and therefore threatens our security as defined by
8 3(2)(A) of the Act, 50 U.S.C. App. §2404(2)(A). | also agree that
87(9)(1) of the 1979 Act contemplates that under appropriate circum-
stances the export of agricultural commodities can be restrained under
the national security controls of §5. See 50 U.S.C. App. §2406(g)(1).

The remaining question is whether exports of grain in the amounts
involved here constitute “a significant contribution to the military po-
tential” of the Soviet Union as required by 8 3(2)(A) of the 1979 Act.
The quoted language first appeared in the Export Administration Act
in 1962. Between 1949, when the Export Administration Act was first
adopted, and 1962, the President had been empowered to impose na-
tional security controls over exports based upon a standard of “neces-
sary vigilance over exports from the standpoint of their significance to
the national security.” Act of Feb. 26, 1949, §2.1

In 1962, the 1949 Act was amended to limit the use by the President
of national security controls. The “national security” ground was refor-

11 note that the 1949 Act, as has every amendment to it since, singled out agricultural commodities
for special consideration with regard to export controls. The 1979 Act reemphasizes that historic
concern, setting forth in §3(11) a policy “to minimize restrictions on the export of agricultural
commodities and products.”



mulated to authorize export controls “if the President shall determine
that such export makes a significant contribution to the military or
economic potential of” (emphasis added) a nation to be subjected to
restrictions. This amendment clearly expressed a congressional determi-
nation that the contribution made by any embargoed goods be both
significant and related to either the military or economic sectors of the
foreign country involved.

In 1969, Congress further restricted the “national security” power
over exports by removing, over the objection of spokesmen for the
Nixon Administration, the phrase “or economic” from the language of
what is now § 3(2)(A). This amendment was proposed in a bill cospon-
sored by then Senator Mondale in order to restrict the President’s
power over exports.

The legislative history and evolution of the President’s power to
control exports in the name of “national security” is instructive with
regard to interpretation of the critical language in 8 3(2)(A) in two
regards. First, the goods to be embargoed must make a significant—as
opposed to a minimal or marginal—contribution to military potential.
The structure of the 1979 Act and its legislative history suggest that
this significance may be based on either the volume or the nature of
any particular proposed export. Second, this “significant contribution”
must have an articulable factual nexus to “military potential.”

Your memorandum of January 14, without stating a basis for its
conclusion, assumes the basic factual predicate to invocation of §5.

At the time | wrote my memorandum of January 10,” none of the
agencies with access to the relevant information had come forward
with facts that would establish a nexus between the grain embargo and
the military potential of the Soviet Union as required under § 3(2)(A).
You now advise that the Deputy Secretary of Defense has concluded
on the basis of intelligence reports and historical experience: (1) That
the denial of grain in the amounts involved here will significantly
undermine public support among the Soviet populace for the Afghani-
stan invasion; and (2) that this deterioration of public support will
undercut the resolve of the Soviet leadership to continue the occupa-
tion of Afghanistan. On this ground the Deputy Secretary of Defense
has determined that these grain shipments make a significant contribu-
tion to the willingness and ability of the Soviet leadership to continue
military operations in Afghanistan, and this resolve on the part of the
Soviet leadership is an essential component of the “military potential”
of the Soviet Union.

* Note: In a memorandum dated January 10, 1980, the Attorney General recommended to the
President that he rely only upon §6 of the 1979 Export Administration Act, and not upon §5, in
connection with his imposition of agricultural export controls. Section 6 authorizes export controls “to
the extent necessary to further significantly the foreign policy of the United States or to fulfill its
declared international obligations.” 50 U.S.C. App. § 2405(a)(1). Ed.
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The reason you advance in your January 14 memorandum for invok-
ing §5 as well as §6 “when the action is clearly supportable under §6
alone,” is your judgment that the reliance on national security grounds
will decrease the chances of a significant effort to organize a two-house
veto as the statute provides in the case of § 6 actions. But there will be
a report under §6 in any event. And if there are to be hearings and if a
resolution of disapproval is to be introduced, as we suspect will happen
in any event, the procedural vehicle will be available. | also understand
that it is your judgment, as well as the general consensus of the other
involved agencies, that such a resolution of disapproval will fail regard-
less of whether we rely on § 6 alone or on both 8§ 5 and 6. Therefore it
is difficult for me to understand what strategic advantage is to be
gained by including 8 5.

I understand that you have put forward a second argument, which is
not included in your January 14 memorandum, to the effect that Presi-
dent Carter said in the 1976 campaign that he would cut off grain sales
to the Soviet Union only when national security required. But it seems
rather clear from the series of campaign statements that the President in
1976 was not talking in the technical language of the Export Adminis-
tration Act. He clearly served notice at that time that armed aggression
by the Soviet Union which threatened our allies would constitute the
kind of extreme circumstance in which it might be necessary to cut off
the export of grain as well as other goods and materials to the Soviet
Union. Whether the particular action would be taken under 85 or §6
of the Export Administration Act was not the issue. The President’s
action of blocking exports in this case is consistent with his 1976
statements.

In sum, the question whether the grain exports at issue here contrib-
ute significantly to the military potential of the Soviet Union is a
question of fact. That question is for the determination of the President,
and if he makes such a determination on the facts of this case he is
authorized to invoke § 5. However, it is my view that the wiser course
is to proceed on the basis of §6 alone. | believe that the controversy
and debate that will be generated in the Congress over the President’s
invocation of the limited national security authority provided under the
Export Administration Act will unnecessarily cloud the real issue,
which is the decision to cut off these grain shipments to the Soviet
Union.

Sincerely,
Benjamin R. Civiletti



The President’s Authority to Regulate Extensions of
Credit Under the Credit Control Act

Under the Credit Control Act, the President is authorized to regulate and control
extensions of credit whenever he determines that such action is necessary for the
purpose of preventing or controlling inflation generated by the extension of credit in an
excessive volume.

Proposed executive order announcing the President’s determination, and proposed imple-
menting regulations of the Board of Governors of the Federal Reserve System impos-
ing controls on certain kinds of consumer credit, on money market funds, and on
managed liabilities, are within the authority granted the President and the Board under
the Credit Control Act.

March 13, 1980

The Secretary of the Treasury

My D ear Mr. secretary: | am responding to your March 13, 1980,
request for my opinion concerning a recommendation by the Presi-
dent’s economic advisers that the President, by executive order, author-
ize the Board of Governors of the Federal Reserve System to regulate
and control certain extensions of credit under the Credit Control Act,
12 U.S.C. § 1901 et seg. You have forwarded to me, for my information,
copies of an executive order proposed by the President’s advisers, and
of regulations proposed by the Board to effect certain credit controls
that the Chairman of the Board of Governors has informed you the
Board will consider issuing if the order is executed. You have asked me
whether the recommended order would constitute a proper exercise of
the President’s authority under the Act, and, if the President issues the
order, whether the proposed credit control measures transmitted to you
by the Chairman would be within the Board’s authority under the Act.

Under 12 U.S.C. § 1904, the President may authorize the Board “to
regulate and control any or all extensions of credit” whenever he:

determines that such action is necessary or appropriate for
the purpose of preventing or controlling inflation gener-
ated by the extension of credit in an excessive volume,. ..

The proposed executive order would announce such a determination by
the President, would authorize the Board both to regulate or control
three types of extensions of credit and to prescribe appropriate require-
ments as to the keeping of records with respect to all forms of credit,
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and would order that such authorizations remain effective for an indefi-
nite period and until revoked by the President. Each of these measures,
as explained below, constitutes a proper exercise of the President’s
authority under the Act.

Although the Act includes no particular requirements for the form of
the President’s determination under § 1904, the incorporation of his
determination in an executive order that specifies the Board’s conse-
quent authorities is entirely appropriate. Further, the President is em-
powered by the Act, 88 1904, 1905, to determine what types of exten-
sions of credit are appropriately subject to the Board’s regulation and
to authorize the Board to implement any or all of the regulatory
measures specified in § 1905. This is evident from both the language of
88 1904 and 1905, and from the legislative history of the Act,1which
amply reflect Congress’ intent to give the President the most flexible
authority possible in mounting, through the control of credit, an appro-
priate attack on inflation.2

Finally, § 1905 provides that the Board’s authority to implement
credit controls shall exist “for such period of time as [the President]
may determine.” This authorizes the President to specify the duration,
whether definite or indefinite, of any control authority, which he would
be doing if he issues the order as drafted, see § 1-106.

The Chairman of the Board has informed you that, if the President
executes the order, the Board will consider issuing three regulations to
effect certain credit controls. These credit controls would be within the
authority granted by the order. They would specifically address the
following kinds of extensions of credit—consumer credit, activities of
“money market funds” and similar entities, and the managed liabilities
of commercial banks that are not members of the Federal Reserve
System—the regulation of which is authorized by the order. Further,
because the order does not limit the kinds of controls that may be
imposed on these extensions of credit, the controls would be within the
Board’s authority if they are anywhere authorized among the controls
listed in 12 U.S.C. 8 1905. | conclude, as explained below, that each of
the proposed controls is among the measures authorized by that section.

‘See H. Rep. No. 755, 91st Cong., 1st Sess. 11 (1969); H. Conf. Rep. No. 769, 91st Cong., 1st Sess.
11 (1969); 115 Cong. Rec. 39649-697, 40239-244, passim (1969), especially at 39660 (remarks of Rep.
Sisk); 39669, 40241 (remarks of Rep. Patman); 39676 (remarks of Rep. Barrett); 39683 (remarks of Rep.
Ottinger); 39684 (remarks of Rep. Matsunaga); 39673, 39674, 40240, 40242 (remarks of Rep. Sullivan).

2Despite the flexibility of the authority vested both in the President and the Board of Governors of
the Federal Reserve System, the Act does not transgress the constitutional prohibition against exces-
sive delegations of legislative power. The determination required of the President, that action *“is
necessary or appropriate for the purpose of preventing or controlling inflation generated by the
extension of credit in an excessive volume,” 12 U.S.C. § 1904, provides an adequate standard against
which the terms of the President's authorization and the Board's subsequent actions may be assessed.
See AFLCIO v. Kahn, 618 F.2d 784, 793 n51 (D.C. CIR. 1979) (en banc), cert, denied. (1979);
Amalgamated Meat Cutters and Butcher Workmen v. Connolly. 337 F. Supp. 737, 744-763 (D.D.C.
1971) (three-judge court).



The consumer credit regulation would require that certain creditors
extending certain kinds of consumer credit maintain a special non-
interest bearing deposit with the Federal Reserve equal to a specified
percentage of the amount by which certain types of the creditor’s
outstanding consumer credit would exceed a designated base. This
control is designed to discourage the expansion of consumer credit. It is
expressly authorized by 8 1905(10), which permits the Board to pre-
scribe “maximum ratios, applicable to any class o f. . . creditors ... of
loans, of one or more types or of all types . . . (B) to assets of one or
more types or of all types.” In this case, the Board would be establish-
ing maximum ratios between consumer credit loans extended in excess
of the designated base and both the amount of assets available to
covered creditors to support such loans, and the amount of assets to be
deposited with the Federal Reserve. Such a requirement would also
limit the circumstances in which credit in excess of the designated base
could be extended, and would be within the Board’s authority under
§ 1905(11) to “prohibit or limit any extensions of credit under any
circumstances the Board deems appropriate.”

The money market fund regulation would require such funds and
similar entities to maintain a special non-interest bearing deposit with
the Federal Reserve equal to a specified percentage of the amount by
which the extensions of credit by them exceed their outstanding exten-
sions of credit on a specified date. The covered entities typically act as
financial intermediaries, accepting funds from investors for the purchase
of “money market instruments,” i.e., various instruments of indebted-
ness with short-term maturities that are issued by governmental units,
corporations, or individuals. The intent of the regulation is to curb
inflation by curbing the volume of credit available through money
market funds and similar entities. Like the control to be imposed on
certain extensions of consumer credit, the requirement that money
market funds maintain special non-interest bearing deposits would be
authorized by § 1905(10), because it would establish a maximum ratio
between these funds’ net extensions of credit and both their net in-
creases in assets available for such extensions of credit and their assets
to be deposited with the Federal Reserve. Such a requirement would
also limit the circumstances in which money market funds may make
further extensions of credit and is authorized, by § 1905(11).

The managed liabilities regulation contemplates a requirement that
commercial banks that are not members of the Federal Reserve System
maintain a non-interest bearing special deposit with the Federal Reserve
equal to a specified percentage of the amount by which the total of
certain managed liabilities of the covered banks exceeds a base amount
of such liabilities outstanding. The covered liabilities would include
extensions of credit to the covered banks that such banks typically use
to support the credit they themselves extend. The intent of the contem-
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plated requirement is to discourage the expansion of credit by the
covered institutions. It is authorized by 8 1905(10), which permits the
Board to “prescribe maximum ratios, applicable to any class of . . .
borrowers ... of loans, of one or more types or of all types . . . (B) to
assets of one or more types or of all types.” In this case, the Board
would prescribe a maximum ratio between certain credit that can be
extended to a bank and both its increase in assets available to support
extensions of bank credit and its assets to be deposited with the Federal
Reserve. The proposed control would also limit the circumstances
under which credit would be extended to covered banks, and is thus
within the authority of § 1905(11).

You will note that, in determining whether the proposed control
measures would be within the Board’s authority under the Act, | have
relied exclusively on the language of the Act and on the anti-
inflationary intent of the measures. Because the legislative history of the
Act does not elaborate on the scope of the control provisions of § 1905
and does not suggest that Congress’ intent is in any way inconsistent
with the Act’s plain meaning, we conclude that control measures that
are covered by the plain meaning of the statute and that relate to its
purpose are authorized. Each of the proposed measures meets these
standards.

In sum, the executive order, if executed, will be a proper exercise of
the President’s statutory authority and, if the President issues the order,
the proposed credit control measures will be within the Board’s author-
ity under the Act.

Sincerely,
Benjamin R. Civiletti



Authority of the United States Olympic Committee to Send
American Teams to the 1980 Summer Olympics

The Amateur Sports Act of 1978, 36 U.S.C. §371 el seq.. does not compel the United
States Olympic Committee to send American teams to any Olympics.

The United States Olympic Committee may withdraw its delegation at any time before
final entries are made.

The Amateur Sports Act of 1978, 36 U.S.C. § 371 et seq.. does not create any substantive
right in an individual athlete to participate in a particular Olympic.

April 10, 1980

The President

My Dear Mr. President: You have requested my opinion on the
question whether the United States Olympic Committee (USOC) has a
legal duty, under the Amateur Sports Act of 1978, 36 U.S.C. 8§ 371 et
seq., to send a team of American athletes to the Summer Olympic
Games in Moscow. For reasons stated below, it is my opinion that no
tenable argument can be made that the USOC is required to send an
American team to the Moscow Games. To the contrary, | believe that
the Amateur Sports Act gives the USOC discretion not to send a team
to any particular Olympic Games, including the Moscow Games.

There would appear to be only two conceivable bases for an argu-
ment that the USOC is legally bound to send an American team to the
Moscow Games.10ne argument might be that the Amateur Sports Act
of 1978 grants no discretion to the USOC to refuse to send an Ameri-
can team to any particular Olympic Games no matter what the circum-
stances might be. Another argument would be that the Amateur Sports
Act of 1978 creates in individual athletes a substantive legal right to
compete in any particular Olympic Games if they otherwise qualify to
compete on the basis of their performance in competition with other
athletes for berths on our Olympic team. | will address each of these
arguments in turn.

The Amateur Sports Act of 1978 recognized and established the
USOC as a federally chartered corporation, inter alia, to “exercise

IWe do not believe that § 202(a)(5) of the Amateur Sports Act of 1978, 36 U.S.C. § 392(a)(5), to
which Counsel to the President Lloyd Cutler's letter of April 9, 1980, refers, is relevant. The Olympic
Games are not conducted under the auspices of the national governing bodies and need not meet the
requirements of § 202(b), 39 U.S.C. § 392(b).



exclusive jurisdiction . . . over all matters pertaining to the participa-
tion of the United States in the Olympic Games ...” § 104(3), 36
U.S.C. §374(3).2 The creation of the USOC as a corporation rather
than a government agency is, | believe, important to an understanding
of its powers regarding the participation of an American team in any
particular Olympic Games. Although the USOC does not have all the
powers normally associated with a private corporation, such as the
power to issue capital stock,3its creation as a corporation having most
of the powers associated with private corporations suggests quite
strongly a congressional intent to vest in it wide discretion to take any
action not specifically precluded by the Amateur Sports Act of 1978.
No provision of the Amateur Sports Act of 1978 expressly precludes
the USOC’s making a decision not to participate in any particular
Olympic Games. Nor does any provision of that Act, by implication,
preclude the USOC’s making such a decision. Indeed, | believe that the
1978 Act should be read to assume congressional awareness that under
the rules of the International Olympic Committee (IOC), national
Olympic committees established by countries to represent them on the
I0C could decide not to participate in any particular Olympic Games.
For example, in 1976 numerous African nations through their respec-
tive Olympic bodies declined to send teams to or withdrew teams from
the Summer Games in Montreal. Congress may be charged, | believe,
with enacting the 1978 Act with that recent history in mind. In addi-
tion, there is no sanction if a delegation withdraws before “final en-
tries” have been made.4 Moreover, the current 10C bylaws state that
national Olympic committees such as the USOC—
shall organize and supervise their country’s representation
at the Olympic Games. Representation covers the decision
to participate . . . .5
Given that § 105(a)(2) of the Amateur Sports Act of 1978, 36 U.S.C.
8§ 375(a)(2), establishes the power of the USOC to “represent the United
States as its national Olympic committee in relations with the Interna-
tional Olympic Committee,” | believe that Congress intended in enact-
ing that Act that the USOC would be empowered to decide not to
participate in any particular Olympic Games.
Under my analysis above, | believe the argument that the 1978 Act
created substantive legal rights in individual athletes to participate in

2 Under § 105(a)(3), 36 U.S.C. §375 (a)(3), the USOC is empowered to “organize, finance, and
control the representation of the United States in the competitions and events of the Olympic
Games. . . .*

336 U.S.C. § 378.

4Rule 25 of the Rules of the International Olympic Committee (1979) (I0C Rule). Although “final
entries” is not defined, it appears to refer to the entry form containing the names and numbers of
competitors which must be submitted to the Organizing Committee of the Olympic Games no later
than 10 days before the relevant Olympic competitions begin. I0C Rule 36, 4; Bylaw V, 8to I0C
Rule 24.

5Bylaw V, 7, to I0C Rule 24.



any particular Olympic Games may be disposed of summarily. Under
8§ 114 of the Act, 36 U.S.C. §382(b), the USOC *“shall establish and
maintain provisions for the swift and equitable resolution of disputes
involving any of its members and relating to the opportunity of an
amateur athlete ... to participate in the Olympic Games . . . .” (Em-
phasis added!) Although it might be argued that Art. I1X, § 1 of the
USOC Constitution,6read literally, suggests the existence of a right of
individual athletes to participate in particular Olympic Games “if se-
lected,” the language of § 114 and its legislative history contradict the
suggestion that this “right” was to be viewed as a substantive restric-
tion on the USOC’s power to make the participation decision. Thus,
while the report issued by the Senate committee recognized a “right to
take part in the Olympic Games,” the context in which that “right”
was described demonstrates that Congress’ concern in §114 was to
prevent athletes from being “used as pawns by one organization to gain
advantage over another.” S. Rep. No. 770, 95th Cong., 2d Sess. 6
(1978).7 See also H.R. Rep. No. 1627, 95th Cong., 2d Sess. 15 (1978).

In view of the historical understanding and practice regarding the
power of national Olympic committees to make participation decisions,
and given that no provision of the Amateur Sports Act of 1978 ex-
pressly or implicitly qualified that understanding, | do not believe that a
tenable argument can be made that the USOC is required by law to
send an American team to the Moscow Games. In reaching this conclu-
sion, | do not mean to suggest that Congress could not, by statute,
accomplish that end or otherwise dictate the course the USOC is to
follow in this matter. I merely conclude that in enacting the 1978 Act,
Congress implicitly recognized the preexisting understanding that the
USOC, as our country’s national Olympic committee, would have the
power to make a decision whether to participate in particular Olympic
Games.

Sincerely,
Benjamin R. Civiletti

6No member of the USOC may deny or threaten to deny any amateur athlete the opportunity to
compete in the Olympic Games, the Pan-American Games, a world championship competition, or
other such protected competition as defined in Article I, § 2(g); nor may any member, subsequent to
such competition, censure, or otherwise penalize, (a) any such athlete who participates in such
competition, or (b) any organization which the athlete represents. The USOC shall, by all lawful
means at its disposal, protect the right of an amateur athlete to participate if selected (or to attempt to
qualify for selection to participate) as an athlete representing the United States in any of the aforesaid
competitions.

7Even if § 114 were viewed as granting a substantive right to "selected” athletes to participate in
any particular Olympic Games, the legislative history of that provision indicates that the right
conferred would be limited to protection from “an arbitrary rule which, in its application, restricts, for
no real purpose, an athlete's opportunity to compete.” S. Rep. No. 770, at 6.
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Litigation Responsibility of the Attorney General in
Cases in the International Court of Justice

Under 28 U.S.C. 88 516 and 519, the conduct of litigation in which the United States is a
party is reserved to the Attorney General, except as otherwise authorized by law;
under 5 U.S.C. 83106, other agencies shall not conduct litigation, but shall refer the

matter to the Department of Justice.

The Attorney General’s authority and responsibility to conduct litigation extends to
litigation in foreign courts, including litigation affecting foreign relations of the United
States, and litigated proceedings before the International Court of Justice are thus

within his supervisory power.

[The text of this opinion appears in the section of this volume dealing with the Iranian
Hostage Crisis, at p. 233 infra.]



Authority of the Chrysler Corporation Loan Guarantee Board
to Issue Guarantees

The Chrysler Corporation Loan Guarantee Board has the authority, under § 4(a) of the
Chrysler Corporation Loan Guarantee Act, 15 U.S.C. § 1863(a), to issue loan guaran-
tees even though Congress has not appropriated funds in advance to make payments
under the guarantees in the event of a default.

The Attorney General concurs in the Comptroller General’s opinion (Comp. Op. File B-
197380 (April 10, 1980)) that the Board has the authority until December 31, 1983, to
issue loan guarantees in the amount up to SI.5 billion of contingent liability for loan
principal outstanding at any one time and additional amounts for loan interest.

April 23, 1980
The Secretary of the Treasury

My Dear Mr. Secretary: This is in response to your letter of April
16, 1980, requesting my opinion on the authority of the Chrysler Cor-
poration Loan Guarantee Board, of which you are chairman, to issue
guarantees under the Chrysler Corporation Loan Guarantee Act of
1979 (Act), 15 U.S.C. § 1861 et seq. You ask whether the Board may
issue guarantees even though Congress has not appropriated funds in
advance to make payments under the guarantees in the event of a
default. You also enclosed an opinion of the Comptroller General,
construing the Chrysler guarantee appropriation act, and asked me to
indicate whether | concur in his conclusions.

Section 4(a) of the Act, 15 U.S.C. § 1863(a), authorizes the Board to
guarantee the payment of principal and interest on loans to Chrysler
Corporation. Under § 8(a) of the Act, 15 U.S.C. § 1867(a), loan guaran-
tees extended by the Board may not at any one time exceed $1.5 billion
in the aggregate principal amount outstanding. The Board’s guarantee
authority is further limited by 8 15(b) of the Act, 15 U.S.C. § 1874(b),
which provides:

Notwithstanding any other provision of this Act, the au-
thority of the Board to make any loan guarantee under
this Act shall be limited to the extent such amounts are
provided in advance in appropriation acts.



Almost contemporaneously with the passage of the Act,1 Congress
enacted an appropriation act providing:

That the following sum is appropriated, out of any money

in the Treasury not otherwise appropriated, for the fiscal

year ending September 30, 1980:

DEPARTMENT OF THE TREASURY
BUREAU OF GOVERNMENT FINANCIAL
OPERATIONS
CHRYSLER CORPORATION LOAN GUARANTEE
PROGRAM

For necessary administrative expenses as authorized by
the Chrysler Corporation Loan Guarantee Act of 1979,
$1,518,000. Total loan commitments and loan guarantees
may be extended in the amount of $1,500,000,000 of con-
tingent liability for loan principal and for such additional
sums as may be necessary for interest payments, and com-
mitment is hereby made to make such appropriations as
may become necessary to carry out such loan guarantees.

P.L. No. 96-183, 93 Stat. 1319 (1980). The question presented here is
whether the appropriation-in-advance condition in § 15(b) of the Act is
satisfied by the appropriation act.

Chrysler’s prospective underwriters have questioned whether
8§ 15(b)’s condition that amounts be provided in advance in appropria-
tion acts could be construed to require that funds be appropriated in
advance to make payments under the guarantees in the event of a
default, a condition that is not satisfied by the appropriation act. Such a
construction is supported by Congress’ use of words in § 15(b)—“Lim-
ited to the extent such amounts are provided in advance in appropria-
tion acts”—which are almost identical to those in § 401(a) of the Con-
gressional Budget Act of 1974, 31 U.S.C. 1351(a); §401(a) requires that
bills providing “new spending authority” contain provisions limiting
such authority “to such extent or in such amounts as are provided in
appropriation acts.” 2 The legislative history of that Act reveals that
8401(a) was intended to require the appropriation of funds.3 Nonethe-

"The Chrysler Corporation Loan Guarantee Act was enacted on January 7, 1980: the appropriation
act, P.L. No. 96-183, 93 Stat. 1319 (1980), was enacted January 2. 1980.
2Section 401(a) is not controlling here because it expressly exempts contracts of guarantees from its
coverage, but the similarity in the language could be viewed as an indication that the statutes be
construed pari passu. Cf Northcross v. Memphis Board of Education, 412 U.S. 427, 428 (1973).
3The House Report states:
The bill [Congressional Budget Act of 1974] incorporates backdoor spending into the
Congressional budget process. Under new procedures, backdoor spending (such as
contract authority, loan authority, and mandatory or open-ended entitlements) could
not take effect until,funds were provided through the appropriations process.
H. Rep. No. 93-658, 93rd Cong., 1st Sess. 17, reprinted in [1974] U.S. Code Cong. & Ad. News 3462.
3463 (emphasis supplied).
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less, | conclude on the basis of strong countervailing evidence in the
legislative history of the Chrysler Corporation Loan Guarantee Act
that § 15(b) was not intended to require the appropriation of funds, but
rather Congress’ approval through the appropriations process of the
amount of loans that may be guaranteed by the Board.

The Senate version of 8§ 15(b) reported by the Senate Committee on
Banking, Housing and Urban Affairs provided:

Notwithstanding any other provisions of this Act, com-
mitments to guarantee loans under the Act shall not
exceed such limitations on such commitments as are pro-
vided in general provisions of appropriation acts.

125 Cong. Rec. S19019 (daily ed. December 18, 1979). The Senate
Report explains the intent of the provision:

The intent of this language is to require that the limita-
tions on loan guarantee authority under this Act be ap-
proved in appropriation Acts without making any implica-
tion that this action should be construed as conferring
budget authority.

S. Rep. No. 93-463, 96th Cong., 1st Sess. 39 (1979).

Section 15(b) was later amended on the floor of the Senate at the
request of Senator Proxmire, the chairman of the Senate Committee on
Banking, Housing and Urban Affairs, to conform to the provision in the
House bill. Explaining that the Senate Appropriations Committee’s staff
had requested the amendment, Senator Proxmire revealed that the staff
was concerned that the Senate version of 8 15(b) could be construed to
permit the issuance of guarantees without first obtaining approval
through the appropriation process:

It certainly was the intention of the Banking Committee
not to go around the Appropriations Committee and not
to move into their jurisdiction or provide that there
would be a commitment or a guarantee before the Appro-
priations Committee had an opportunity to pass on it. All
this [amendment] does as | say, is to make it conform to
our intention, make it conform also to the language in the
House bill.

125 Cong. Rec. S19018 (daily ed. December 18 1979) (remarks of
Senator Proxmire).
Urging the adoption of the amendment, Senator Proxmire stated:

This is not a substantive amendment, and | am sure the
Senator [Riegle] will agree when he looks at it. It cer-
tainly is in the form of a technical correction. It does not
change in any way the intention which was indicated by
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the committee and, as | say, it is the same as the House
language.

Id. at S19019.

It is clear from Senator Proxmire’s remarks and the Senate Report
that the purpose of § 15(b) was to ensure that no guarantees would be
issued without first obtaining the approval of Congress through the
appropriation process of the total amount that could be guaranteed.4
This approval was obtained upon the passage of the appropriation act
which permitted the Board to issue the full amount of guarantees
authorized under the Act.5

For the above reasons, | conclude that the Board is empowered
pursuant to § 15(b) of the Chrysler Corporation Loan Guarantee Act
and P.L. No. 96-183 to issue guarantees even though Congress has not
appropriated funds in advance to make payments under the guarantees
in the event of a default. | also fully concur in the Comptroller Gener-
al’s opinion including his conclusion that the Board has the authoriiy
until December 31, 1983, to issue loan guarantees in the amount up to
$1.5 billion of contingent liability for loan principal outstanding at any
one time and additional amounts for loan interest. Comp. Op., File B-
197380 (April 10, 1980).

Sincerely,
Benjamin R. Civiletti

4  Senator Muskie, chairman of the Senate Budget Committee, also indicated on the floor of the
Senate that under the Act Congress could choose in the appropriation process to limit the level of
guarantees rather than appropriate funds to cover possible future defaults. See 125 Cong. Rec. S$19188
(daily ed. December 19, 1979). Because the guarantees would represent a contingent liability rather
than a current outlay, he urged the Senate to choose the former during the appropriation process to
avoid including the SL.5 billion guarantee authority in the current budget. Id.
hConfirming that such approval was sufficient to satisfy the condition of § 15(b), the House Report
accompanying the appropriation act stated:
This urgent appropriation bill provides the necessary authority for the Federal Gov-
ernment to enter into guaranteed loan agreements in an amount not to exceed SI.5
billion for the loan principal.

H. Rep. No. 96-719, 96th Cong., 1st Sess. 1(1979).
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Applicability of the Antideficiency Act Upon a
Lapse in an Agency’s Appropriation

If, after the expiration of an agency’s appropriation, Congress has not enacted an appro-
priation for the immediately subsequent period, the agency may obligate no further
funds except as necessary to bring about the orderly termination of its functions, and
the obligation or expenditure of funds for any purpose not otherwise authorized by law
would be a violation of the Antideficiency Act.

The manifest purpose of the Antideficiency Act is to insure that Congress will determine
for what purpose the government’s money is to be spent and how much for each
purpose.

Because no statute generally permits federal agencies to incur obligations without appro-
priations for the pay of employees, agencies are not, in general, authorized to employ
the services of their employees upon a lapse in appropriations.

April 25, 1980
The President

My Dear Mr. President: You have requested my opinion whether an
agency can lawfully permit its employees to continue work after the
expiration of the agency’s appropriation for the prior fiscal year and
prior to any appropriation for the current fiscal year. The Comptroller
General, in a March 3, 1980, opinion, concluded that, under the so-
called Antideficiency Act, 31 U.S.C. 8665(a), any supervisory officer
or employee, including the head of an agency, who directs or permits
agency employees to work during any period for which Congress has
not enacted an appropriation for the pay of those employees, violates
the Antideficiency Act. Notwithstanding that conclusion, the Comp-
troller General also took the position that Congress, in enacting the
Antideficiency Act, did not intend federal agencies to be closed during
periods of lapsed appropriations. In my view, these conclusions are
inconsistent. It is my opinion that, during periods of “lapsed appropria-
tions,” no funds may be expended except as necessary to bring about
the orderly termination of an agency’s functions, and that the obligation
or expenditure of funds for any purpose not otherwise authorized by
law would be a violation of the Antideficiency Act.

Section 665(a) of Title 31 forbids any officer or employee of the
United States to:

Involve the Government in any contract or other obliga-
tion, for the payment of money for any purpose, in
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advance of appropriations made for such purpose, unless
such contract or obligation is authorized by law.

Because no statute permits federal agencies to incur obligations to pay
employees without an appropriation for that purpose, the *“authorized
by law” exception to the otherwise blanket prohibition of §665(a)
would not apply to such obligations.10n its face, the plain and unam-
biguous language of the Antideficiency Act prohibits an agency from
incurring pay obligations once its authority to expend appropriations
lapses.

The legislative history of the Antideficiency Act is fully consistent
with its language. Since Congress, in 1870, first enacted a statutory
prohibition against agencies incurring obligations in excess of appropria-
tions, it has amended the Antideficiency Act seven times.2 On each
occasion, it has left the original prohibition untouched or reenacted the
prohibition in substantially the same language. With each amendment,
Congress has tried more effectively to prohibit deficiency spending by
requiring, and then requiring more stringently, that agencies apportion
their spending throughout the fiscal year. Significantly, although Con-
gress, from 1905 to 1950, permitted agency heads to waive their agen-
cies’ apportionments administratively, Congress never permitted an
administrative waiver of the prohibition against incurring obligations in
excess or advance of appropriations. Nothing in the debates concerning
any of the amendments to or reenactments of the original prohibition
has ever suggested an implicit exception to its terms.3

The apparent mandate of the Antideficiency Act notwithstanding, at
least some federal agencies, on seven occasions during the last 30 years,
have faced a period of lapsed appropriations. Three such lapses oc-
curred in 1952, 1954, and 1956.4 On two of these occasions, Congress
subsequently enacted provisions ratifying interim obligations incurred
during the lapse.5 However, the legislative history of these provisions

*An example of a statute that would permit the incurring of obligations in excess of appropriations
is 41 U.S.C. § 11, permitting such contracts for “clothing, subsistence, forage, fuel, quarters, transpor-
tation, or medical and hospital supplies*’ for the Armed Forces. See 15 Op. Att'y Gen. 209. See also 25
U.S.C 8§99 and 31 U.S.C §668.

2Act of March 3, 1905, ch. 1484, 84, 33 Slat. 1257; Act of Feb. 27, 1906, ch. 510, § 3, 34 Stat. 48;
Act of Sept. 6, 1950, ch. 896, § 1211, 64 Stat. 765; Pub. L. 85-170, § 1401, 71 Stat. 440 (1957); Pub. L.
93-198, §421, 87 Stat. 789 (1973); Pub. L. 93-344, § 1002, 88 Stat. 332 (1974); Pub. L. 93-618,
§ 175(a)(2), 88 Stat. 2011 (1975).

3The prohibition against incurring obligations in excess of appropriations was enacted in 1870,
amended slightly in 1905 and 1906, and reenacted in its modern version in 1950. The relevant
legislative debates occur at Cong. Globe, 41st Cong., 2d Sess. 1553, 3331 (1870); 39 Cong. Rec. 3687-
692, 3780-783 (1905); 40 Cong. Rec. 1272-298, 1623-624 (1906); 96 Cong. Rec. 6725-731, 6835-837,
11369-370(1950).

41n 1954 and 1956, Congress enacted temporary appropriations measures later than July 1, the start
of fiscal years 1955 and 1957. Act of July 6, 1954, ch. 460, 68 Stat. 448; Act of July 3. 1956, ch. 516,
70 Stat. 496. In 1952, Congress enacted, two weeks late, supplemental appropriations for fiscal year
1953 without having previously enacted a temporary appropriations measure. Act of July 15, 1952, ch.
758, 66 Stat. 637.

5Act of July 15, 1952, ch. 758, § 1414, 66 Stat. 661; Act of Aug. 26, 1954, ch. 935, § 1313, 68 Stat.
831.

17



does not explain Congress’ understanding of the effect of the
Antideficiency Act on the agencies that lacked timely appropriations.6
Neither are we aware that the Executive Branch formally addressed the
Antideficiency Act problem on any of these occasions.

The four more recent lapses include each of the last four fiscal years,
from fiscal year 1977 to fiscal year 1980. Since Congress adopted a
fiscal year calendar running from October 1 to September 30 of the
following year, it has never enacted continuing appropriations for all
agencies on or before October 1 of the new fiscal year.7 Various
agencies of the Executive Branch and the General Accounting Office
have internally considered the resulting problems within the context of
their budgeting and accounting functions. Your request for my opinion,
however, apparently represents the first instance in which this Depart-
ment has been asked formally to address the problem as a matter of
law.

I understand that, for the last several years, the Office of Manage-
ment and Budget (OMB) and the General Accounting Office (GAO)
have adopted essentially similar approaches to the administrative prob-
lems posed by the Antideficiency Act. During lapses in appropriations
during this Administration, OMB has advised affected agencies that
they may not incur any “controllable obligations” or make expenditures
against appropriations for the following fiscal year until such appropria-
tions are enacted by Congress. Agencies have thus been advised to
avoid hiring, grantmaking, nonemergency travel, and other nonessential
obligations.

When the General Accounting Office suffered a lapse in its own
appropriations last October, the Director of General Services and Con-
troller issued a memorandum, referred to in the Comptroller General’s
opinion,8 indicating that GAO would need “to restrain our FY 1980
obligations to only those essential to maintain day-to-day operations.”
Employees could continue to work, however, because of the Director’s
determination that it was not “the intent of Congress that GAO close
down.”

Mn 1952, no temporary appropriations were enacted for fiscal year 1953. The supplemental appro-
priations measure enacted on July 15, 1952 did, however, include a provision ratifying obligations
incurred on or since July 1, 1952. Act of July 15, 1952, ch. 758, § 1414, 66 Stat. 661. The ratification
was included, without elaboration, in the House Committee-reported bill, H. Rep. No. 2316, 82d
Cong., 2d Sess. 69 (1952), and was not debated on the floor.

In 1954, a temporary appropriations measure for fiscal year 1955 was presented to the President on
July 2 and signed on July 6. Act of July 6, 1954, ch. 460, 68 Stat. 448. The Senate Committee on
Appropriations subsequently introduced a floor amendment to the eventual supplemental appropria-
tions measure that ratified obligations incurred on or after July 1, 1954, and was accepted without
debate. Act of Aug. 26, 1954, ch. 935, § 1313, 68 Stat. 831. 100 Cong. Rec. 13065 (1954).

In 1956, Congress’ temporary appropriations measure was passed on July 2 and approved on July 3.
Act of July 3, 1956, ch. 516, 70 Stat. 496. No ratification measure for post-July 1 obligations was
enacted.

7Pub. L. 94-473, 90 Stat. 2065 (Oct. Il, 1976); Pub. L. 95-130, 91 Stat. 1153 (Oct. 13, 1977); Pub.
L. 95-482, 92 Stat. 1603 (Oct. 18, 1978); Pub. L. 96-86, 93 Stat. 656 (Oct. 12, 1979).

8The entire memorandum appears at 125 Cong. Rec. S13784 (daily ed. Oct. 1, 1979) [remarks of
Sen. Magnuson].
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In my view, these approaches are legally insupportable. My judg-
ment is based chiefly on three considerations.

First, as a matter of logic, any “rule of thumb” excepting employee
pay obligations from the Antideficiency Act would have to rest on a
conclusion, like that of the Comptroller General, that such obligations
are unlawful, but also authorized. | believe, however, that legal author-
ity for continued operations either exists or it does not. If an agency
may infer, as a matter of law, that Congress has authorized it to operate
in the absence of appropriations, then in permitting the agency to
operate, the agency’s supervisory personnel cannot be deemed to vio-
late the Antideficiency Act. Conversely, if the Antideficiency Act
makes it unlawful for federal agencies to permit their employees to
work during periods of lapsed appropriations, then no legislative au-
thority to keep agencies open in such cases can be inferred, at least
from the Antideficiency Act.

Second, as | have already stated, there is nothing in the language of
the Antideficiency Act or in its long history from which any exception
to its terms during a period of lapsed appropriations may be inferred.
Faithful execution of the laws cannot rest on mere speculation that
Congress does not want the Executive Branch to carry out Congress’
unambiguous mandates.

It has been suggested, in this regard, that legislative intent may be
inferred from Congress’ practice in each of the last four years of
eventually ratifying obligations incurred during periods of lapsed appro-
priations if otherwise consistent with the eventual appropriations.9 Put-
ting aside the obvious difficulty of inferring legal authority from expec-
tations as to Congress’ future acts, it appears to me that Congress’
practice suggests an understanding of the Antideficiency Act consistent
with the interpretation | have outlined. If legal authority exists for an
agency to incur obligations during periods of lapsed appropriations,
Congress would not need to confirm or ratify such obligations. Ratifi-
cation is not necessary to protect private parties who deal with the
government. So long as Congress has waived sovereign immunity with
respect to damage claims in contract, 28 U.S.C. 88 1346, 1491, the
apparent authority alone of government officers to incur agency obliga-
tions would likely be sufficient to create obligations that private parties
could enforce in court. The effect of the ratifying provisions seems thus
to be limited to providing legal authority where there was none before,
implying Congress’ understanding that agencies are not otherwise em-
powered to incur obligations in advance of appropriations.

Third, and of equal importance, any implied exception to the plain
mandate of the Antideficiency Act would have to rest on a rationale
that would undermine the statute. The manifest purpose of the

9Pub. L. 94-473, § 108, 90 Stat. 2066 (1976); Pub. L. 95-130, § 108,.91 Stat. 1154 (1977); Pub. L.
95-482, § 108, 92 Stat. 1605 (1978); Pub. L. 96-86, § 117, 93 Stat. 662 (1979).
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Antideficiency Act is to insure that Congress will determine for what
purposes the government’s money is to be spent and how much for
each purpose. This goal is so elementary to a proper distribution of
governmental powers that when the original statutory prohibition
against obligations in excess of appropriations was introduced in 1870,
the only responsive comment on the floor of the House was, “I believe
that is the law of the land now.” Cong. Globe, 41st Cong., 2d Sess.
1553 (1870) (remarks of Rep. Dawes).

Having interpreted the Antideficiency Act, | would like to outline
briefly the legal ramifications of my interpretation. It follows first of all
that, on a lapse in appropriations, federal agencies may incur no obliga-
tions that cannot lawfully be funded from prior appropriations unless
such obligations are otherwise authorized by law. There are no excep-
tions to this rule under current law, even where obligations incurred
earlier would avoid greater costs to the agencies should appropriations
later be enacted. 1D

Second, the Department of Justice will take actions to enforce the
criminal provisions of the Act in appropriate cases in the future when
violations of the Antideficiency Act are alleged. This does not mean
that departments and agencies, upon a lapse in appropriations, will be
unable logistically to terminate functions in an orderly way. Because it
would be impossible in fact for agency heads to terminate all agency
functions without incurring any obligations whatsoever in advance of
appropriations, and because statutes that impose duties on government
officers implicitly authorize those steps necessary and proper for the
performance of those duties, authority may be inferred from the
Antideficiency Act itself for federal officers to incur those minimal
obligations necessary to closing their agencies. Such limited obligations
would fall within the “authorized by law” exception to the terms of
8§ 665(a).

This Department will not undertake investigations and prosecutions
of officials who, in the past, may have kept their agencies open in
advance of appropriations. Because of the uncertainty among budget
and accounting officers as to the proper interpretation of the Act and
Congress’ subsequent ratifications of past obligations incurred during
periods of lapsed appropriations, criminal sanctions would be inappro-
priate for those actions.

Respectfully,
Benjamin R. Civiletti

10See 21 Op. Att’y Gen. 288.
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Constitutionality of Congress’ Disapproval of Agency
Regulations by Resolutions Not Presented to the President

Section 431 of the General Education Provisions Act, 20 U.S.C. § 1232(d), which
purports to authorize Congress, by concurrent resolutions that are not to be presented
to the President for his approval or veto, to disapprove Department of Education
regulations for education programs it administers, is unconstitutional.

Legislative veto devices deny the President his power under Article 1, §7 of the
Constitution, to veto legislation, interfere with his duty under Article Il, §3, faithfully
to execute the laws, and arrogate to Congress power to interpret existing law that is
constitutionally reserved to the judicial branch.

The congressional disapproval provisions of the General Education Provisions Act,
20 U.S.C. §1232(d), are severable from the substantive rulemaking authorities con-
ferred by the Education Amendments of 1978, P.L. No. 95-561, 92 Stat. 2143.

The Attorney General must scrutinize with caution any claim that he or any executive
officer may decline to defend or enforce a statute whose constitutionality is merely in
doubt. At the same time, the Executive is required to enforce the Constitution and to
preserve the integrity of its functions against unconstitutional encroachments.

June 5, 1980

The Secretary of Education

My Dear Madam Secretary: | am responding to your request for
my opinion regarding the constitutionality of 8431 of the General
Education Provisions Act (GEPA), 20 U.S.C. § 1232(d). That provision
purports to authorize Congress, by concurrent resolutions that are not
to be submitted to the President for his approval or veto, to disapprove
final regulations promulgated by you for education programs adminis-
tered by the Department of Education. Acting under this authority,
Congress has recently disapproved regulations concerning four pro-
grams of your Department.1For reasons set forth below, | believe that

1 H. Con. Res. 318. 96th Cong., 2d Sess. (1980), disapproves regulations issued under §451 of
GEPA, 20 U.S.C. § 1234. pertaining to the operations of the Education Appeal Board. 45 Fed. Reg.
22,634 (1980). H. Con. Res. 319, 96th Cong., 2d Sess. (1980), disapproves regulations issued under
§ 322 of the Elementary and Secondary Education Act of 1965 (ESEA], 20 U.S.C. § 2962, pertaining
to arts education. 45 Fed. Reg. 22,742 (1980). H. Con. Res. 332, 96th Cong., 2d Sess. (1980),
disapproves regulations issued under §§ 346-48 of the ESEA, 20 U.S.C. §§ 3001-03, pertaining to law-
related education. 45 Fed. Reg. 27,880 (1980). S. Con. Res. 91, 96th Cong., 2d Sess. (1980). disap-
proves regulations issued under Title IV of the ESEA, 20 U.S.C. §§83081 et seq.. pertaining to grants
to state and local education agencies for educational resources. 45 Fed. Reg. 23,602 (1980). The
statutory authority for issuance of these regulations was added to the GEPA or the ESEA by the
Education Amendments of 1978. Pub. L. No. 95-561, 92 Stat. 2143.
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8431 is unconstitutional and that you are entitled to implement the
regulations in question in spite of Congress’ disapproval.

Under 20 U.S.C. 8§ 1232(d), your Department is required, when it
promulgates any final regulation for an “applicable program,” 2 to
transmit that regulation to the Speaker of the House and to the Presi-
dent of the Senate. This section further provides:

Such final regulation shall become effective not less than
forty-five days after such transmission unless the Congress
shall, by concurrent resolution, find that the final regula-
tion is inconsistent with the Act from which it derives its
authority, and disapprove such final regulation.

In short, the two Houses of Congress can, without presidential partici-
pation, prevent the Executive from executing substantive law previ-
ously enacted by the Congress with respect to education programs.
Moreover, § 1232(d), on its face, purports to delegate to the two
Houses of Congress the constitutional function historically reserved to
the courts to ensure that the execution of the law by the Executive is
consistent with the statutory bounds established in the legislative
process.

In designing a federal government of limited powers, the Framers of
the Constitution were careful to assign the powers of government to
three separate, but coordinate branches. They vested legislative power
in the Congress, the power to execute the laws passed by the Congress
in the Executive, and the power finally to say what the law is in the
Judiciary. In ordering these relationships, the Framers were careful, in
turn, to limit each branch in the exercise of its powers. The power of
Congress to legislate was not left unrestrained, but was made subject to
the President’s veto. Neither was the President’s power to execute the
law left absolute, but Congress was empowered to constrain any execu-
tive action not committed by the Constitution exclusively to the Execu-
tive by passing legislation on that subject. Should such legislation be
vetoed by the President, Congress could use its ultimate authority to
override the President’s veto. Both of the political branches were, in
turn, to be checked by the courts’ power to take jurisdiction to deter-
mine the existence of legislative authority for executive actions, and to
review the acts of both Congress and the Executive for constitution-

2 Under Che GEPA, an “applicable program” is “any program for which an administrative head
an education agency has administrative responsibility as provided by law or by delegation or authority
pursuant to law." 20 U.S.C. § 1221(b) and (c)(1)(A). Two departmental regulations recently disap-
proved by Congress were promulgated originally by the Commissioner of Education, under the
former Department of Health, Education, and Welfare. The Commissioner's functions, however, were
transferred to you under the Department of Education Organization Act, § 301(a)(1), Pub. L. No. 96-
88, 93 Stat. 677 (1979). AIll four programs involved are now administered under your authority.
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ality. This, in simplest form, is our carefully balanced constitutional
system.

The legislative veto mechanism in § 1232(d) upsets the careful bal-
ance devised by the Framers. Viewed as “legislative” acts, legislative
vetoes authorize congressional action that has the effect of legislation
but deny to the President the opportunity to exercise his veto power
under Article I, §7 of the Constitution. Viewed as interpretive or
executive acts, legislative vetoes give Congress an extra-legislative role
in administering substantive statutory programs that impinges on the
President’s constitutional duty under Article I, § 3, of the Constitution
faithfully to execute the laws. Viewed as acts of quasi-judicial interpre-
tation of existing law, legislative vetoes arrogate to the Congress power
reserved in our constitutional system for the nonpolitical judicial
branch. Thus, however they may be characterized, legislative vetoes
are unconstitutional.

A. The Presentation Clauses

As illustrated by the four recent exercises of legislative veto power
under § 1232(d), legislative veto devices are functionally equivalent to
legislation because they permit Congress, one of its Houses, or even, on
occasion, one or two of its committees, to block the execution of the
law by the Executive for any reason, or indeed, for no reason at all.
Under § 1232(d), the two Houses of Congress could, by passing succes-
sive concurrent resolutions,/ bring to a halt substantive programs, the
authority for which was enacted by prior Congresses with the partici-
pation of the President. Such legislative veto devices cannot stand in
the face of the language and history of the Presentation Clauses, Art. |,
§7, els. 2and 3

Clause 2 provides that every bill that passes the House and the
Senate shall, before it becomes law, be presented to the President for
his approval or disapproval.3If disapproved, a bill does not become law
unless repassed by a two-thirds vote of each House.

At the Philadelphia Convention of 1787, the Framers considered and
explicitly provided for the possibility that Congress, by passing “resolu-
tions” rather than bills, might attempt to evade the requirement that
proposed legislation be presented to the President. During the debate
on Article I, § 7, James Madison observed:

3Clause 2 provides, in pertinent part:

Every Bill which shall have passed the House of Representatives and the Senate, shall,
before it become a Law, be presented to the President of the United States; If he
approves he shall sign it, but if not he shall return it, with his Objections to that House
in which it shall have originated, who shall enter the Objections at large on their
Journal, and proceed to reconsider it. If after such Reconsideration two thirds of that
House shall agree to pass the Bill, it shall be sent, together with the Objections, to the
other House, by which it shall likewise be reconsidered, and if approved by two thirds
of that House* it shall become a Law.
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If the negative of the President was confined to bills; it
would be evaded by acts under the form and name of
Resolutions, votes &c—J[and he] proposed that “or
resolve” should be added after “bill”. . ., with an excep-
tion as to votes of adjournment &c.

2 M. Farrand, Records of the Federal Convention of 1787 301 (rev. ed.
1937).

Madison’s notes indicate that “after a short and rather confused
conversation on this subject,” his proposal was at first rejected. How-
ever, at the commencement of the following day’s session, Mr. Ran-
dolph, “having thrown into a new form” Madison’s proposal, renewed
it. It passed by vote of 9-1. Id., 301-35. Thus, the Constitution today
provides, in addition to Clause 2 of §7 dealing with the passage of
“bills,” an entirely separate clause, Article I, §7, cl. 3, as follows:

Every Order, Resolution, or Vote to which the Concur-
rence of the Senate and House of Representatives may be
necessary (except on a question of Adjournment) shall be
presented to the President of the United States; and before
the Same shall take effect, shall be approved by him, or
being disapproved by him, shall be repassed by two-thirds
of the Senate and House of Representatives, according to
the Rules and Limitations prescribed by the Case of a
Bill.

| believe it is manifest, from the wording of Clause 3 and the history
of its inclusion in the Constitution as a separate clause apart from the
clause dealing with “bills,” that its purpose is to protect against all
congressional attempts to evade the President’s veto power.4The func-
tion of the Congress in our constitutional system is to enact laws, and
all final congressional action of public effect, whether or not it is
formally referred to as a bill, resolution, order or vote, must follow the
procedures prescribed in Article 1, 87, including presentation to the
President for his approval or veto.

* The President was given his veto power, in part, in order that he might resist any encroachment
on the integrity of the executive branch. See The Federalist, No. 48. His participation in the approval
of legislation is also crucial because of his unique constitutional status as representative of all the
people. As Chief Justice Taft stated in 1926:
The President is a representative of the people just as the members of the Senate and
of the House are, and it may be, at some times, on some subjects, that the President
elected by all the people is rather more representative of them all than the members of
either body of the Legislature. . . -

Myers v. United States, 272 U.S. 52, 123 (1926).
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B. The Separation of Powers
1 Executing the law

The principle of separation of powers underlying the structure of our
constitutional form of government generally provides for the separation
of powers among the legislative, executive, and judicial branches, and
provides for “checks and balances” to maintain the integrity of each of
the three branches’ functions. Generally speaking, the separation of
powers provides that each of the three branches must restrict itself to
its allocated sphere of activity: legislating, executing the law, or inter-
preting the law with finality. This is not to say that every governmental
function is inherently and of its very nature either legislative, executive,
or judicial. Some activity might be performed by any of the three
branches—and in that situation it is up to Congress to allocate the
responsibility. See, e.g, Wayman v. Southard, 10 Wheat. 1, 42-43, 46
(1825) (Chief Justice Marshall). Once Congress, by passing a law, has
performed that function of allocating responsibility, however, the sepa-
ration of powers requires that Congress cannot control the discharge of
those functions assigned to the Executive or the Judiciary, except
through the plenary legislative process of amendment and repeal.

The underlying reason, well stated by James Madison, is that other-
wise the concentration of executive and legislative power in the hands
of one branch might “justly be pronounced the very definition of
tyranny.” The Federalist, No. 47, at 324 (Cooke ed. 1961). The shifting
of executive power to the legislative branch which would be occa-
sioned by these legislative veto devices is, | believe, undeniable; the
concentration of this blended power is precisely what the Framers
feared and what they set about to prevent.

The Constitution’s overall allocations of power may not be altered
under the guise of an assertion by the Congress of its power to pass
laws that are “necessary and proper for carrying into Execution . . .
Powers vested by [the] Constitution in the Government of the United
States, or in any Department or Officer thereof,” Art. I, 88, cl. 18.5As
the Supreme Court made clear in Buckley v. Valeo, 424 U.S. | (1976),
the exercise of power by Congress pursuant to the Necessary and
Proper Clause is limited both by other express provisions of the Consti-
tution and by the principles of separation of powers.

In Buckley, it was argued that officers of the Congress could, under
the Necessary and Proper Clause, appoint commissioners of the Federal

5 It is fundamental to our concept of limited federal government that power exercised by the
legislative, executive and judicial branches be traced to a provision of the Constitution or to a statute
which is expressly or impliedly authorized by a provision of the Constitution. Thus, a source of
authority for Congress to exercise power under legislative veto devices must be found in the
Constitution in order for that authority to be recognized as legitimate. As we demonstrate below, the
Necessary and Proper Clause does not grant'such authority; nor does any other provision of the
Constitution.
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Election Commission, notwithstanding the fact that Article Il, 82
clause 2 of the Constitution placed the appointment power in the
President. With regard to the relationship between the exercise of
power under the Necessary and Proper Clause and other provisions of
the Constitution, the Court stated the rule as follows:

Congress could not, merely because it concluded that
such a measure was “necessary and proper” to the dis-
charge of its substantive legislative authority, pass a bill of
attainder or ex post facto law contrary to the prohibitions
contained in section 9 of Art. I. No more may it vest in
itself, or in its officers, the authority to appoint officers of
the United States when the Appointments Clause by clear
implication prohibits it from doing so.

424 U.S. at 135.

The Constitution establishes the President’s veto power as clearly as
it establishes the appointment power or prohibits bills of attainder and
ex postfacto laws. Under Buckley, the only reasonable implication of the
Framers’ inclusion of Article I, §7, clause 3 in the Constitution is that
the Necessary and Proper Clause is not a source of power for evasion
of these specific limitations through the enactment of legislative veto
devices. | would add that, in reaching its holding in Buckley, the Court
considered and relied upon earlier cases that seem most relevant to the
constitutionality of legislative veto devices. In quoting from Myers v.
United States, 272 U.S. 52 (1926), the Court recognized the relationship
between the grant of executive power to the President and the issue
before it. 424 U.S. at 135-136.6 | believe that Buckley and the cases
relied on by the Buckley Court foreclose arguments that the Necessary
and Proper Clause grants Congress the power to provide for legislative
veto devices.

Because to characterize the power exercised by the two Houses
under 8§ 1232(d) as “legislation” would necessarily require Congress to
respect the President’s veto power by presenting its resolutions for his
approval, it is necessary for proponents of such power to deny that the
power is “legislation” in the constitutional sense. They argue instead
that the device is a means for Congress to oversee the execution of the

6 The Court went on, in holding the appointment of Federal Election Commission members by
officers of Congress to be unconstitutional, to quote the following language from its earlier decision in
Springer v. Philippine Islands. 227 U.S. 189, 202 (1928):

Legislative power, as distinguished from executive power, is the authority to make
laws, but not to enforce them or appoint the agents charged with the duty of such
enforcement. The latter are executive functions. It is unnecessary to enlarge further
upon the general subject, since it has so recently received the full consideration of this
court. Myers v. United States. . . ..

Not having the power of appointment, unless expressly granted or incidental to its
powers, the legislature cannot engraft executive duties upon a legislative office, since
that would be to usurp the power of appointment by indirection, though the case
might be different if the additional duties were devolved upon an appointee of the
Executive.
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law by the Executive, in aid of undoubted constitutional powers to pass
legislation and appropriations. Such an argument, however, cannot
withstand scrutiny. Without a legislative veto, the regulations of your
Department, unless invalidated by a court, would have the force of
law. In depriving them of that force, the necessary effect of a legisla-
tive veto is to block further execution of a statutory program until the
Executive promulgates further regulations in compliance with the cur-
rent views of a Congress that may well be different from the Congress
that enacted the substantive: law.7 The difference between this kind of
congressional “oversight” and the legitimate oversight powers of Con-
gress in their effect on the constitutional allocation of powers could not
be more profound. By its nature, for example, the exercise of a legisla-
tive veto would be beyond judicial review because the exercise of such
powers could be held to no enforceable standards. In exercising its
veto, | believe it clear that Congress is dictating its interpretation of the
permissible bounds for execution of an existing law; a result that can be
accomplished only by legislation.

The foregoing discussion demonstrates the flaw in the argument,
occasionally made, that the doctrine of separation of powers protects
the executive branch only in areas that are inherently executive, and
that Congress may reserve to itself control over activities entrusted to
the Executive which are not “truly” executive in nature. This reasoning
overlooks the basic truth that there are few activities that are clearly
executive, legislative, or judicial. The first two categories, in particular,
overlap to an enormous extent. Much, if not indeed most, executive
action can be the subject of legislative prescription. To contend, there-
fore, that Congress can control the Executive whenever the Executive
is performing a function that Congress might have undertaken itself is
to reduce the doctrine of separation of powers to a mere shadow.

The test is not whether an activity is inherently legislative or execu-
tive but whether the activity has been committed to the Executive by
the Constitution and applicable statutes. In other words, the Constitu-
tion provides for a broad sweep of possible congressional action; but
once a function has been delegated to the executive branch, it must be
performed there, and cannot be subjected to continuing congressional
control except through the constitutional process of enacting new legis-
lation.

2. Interpreting the law

Section 1232(d) authorizes disapproval of a regulation by concurrent
resolution if Congress “findfs] that the final regulation is inconsistent

7In such a situation, the Executive, as a practical matter, may be giving up a measure of authority
granted by the statute being administered which the courts in an appropriate case would have found to
have been delegated to the Executive, if Congress had not intervened. Such a diminution of authority
must, in my view, be viewed analytically as a repeal of the substantive statute to that extent.
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with the Act from which it derives its authority . . .  That section,
on its face, purports to vest in the two Houses of Congress an extra-
legislative power to perform the function reserved by the Constitution
to the courts of determining whether a particular executive act is
within the limits of authority established by an existing statute.® It is
clear that the President constitutionally can be overruled in his in-
terpretation of the law, by the courts and by the Congress. But the
Congress can do so only by passing new legislation, and passing it over
the President’s veto if necessary. That is the constitutional system.

Proponents of the legislative veto, however, argue that such devices
actually fortify the separation of powers by providing Congress with a
check on an agency’s exercise of delegated power. No doubt congres-
sional review provides a check on agency action, just as committee
review or committee chairman review would provide a check. But such
review involves the imposition on the Executive of a particular in-
terpretation of the law—the interpretation of the Congress, or one
House, or one committee, or one chairman—without the check of the
legislative process which includes the President’s veto. In that case
Congress is either usurping the power of the President to execute the
law, or of the courts to construe it; or Congress is legislating. If it is
legislating, the Constitution is explicit that the President must have the
opportunity to participate in that process by vetoing the legislation.

Because it is my opinion that § 1232(d) is unconstitutional, it is
necessary for me to consider whether that provision is severable from
the underlying grants of statutory authority upon which the regulations
promulgated by you were based. Section 1232(d) was enacted in 1974.
When the various authorities for the four regulations disapproved by
Congress were enacted in the Education Amendments of 1978, Con-
gress gave no indication that the substantive rulemaking powers dele-
gated to you were to be extinguished if the legislative veto device in
8431 were to be found unconstitutional. Thus, | conclude that 8431 is
severable from this basic grant of substantive power. See, e.g., Champlin

8The role of the Judiciary in requiring conformance by the two political branches to constitutional
standards and in confining the Executive to execution of the law within the bounds established by
statute is too familiar to require elaboration. It is therefore not surprising that the Supreme Court has
consistently taken the position that “the views of a subsequent Congress form a hazardous basis for
inferring the intent of an earlier one/* thus denying any Congress any binding role in the interpretation
of an earlier Congress* acts. United States v. Philadelphia National Bank, 374 U.S. 321, 348-49 (1963),
quoting United States v. Price, 361 U.S. 304, 313 (1960). The Court, in taking this position, has
recognized both the political nature of the legislative process and differences between the functional
competencies of the courts and Congress. See United States v. United Mine Workers of America, 330
U.S. 258, 282 (1947). | note that in these three cases in which the Court cautioned against permitting
the views of a subsequent Congress to influence interpreting the intent of an earlier Congress in
passing a particular statute, the Court was faced with situations in which the subsequent expression of
Congress' view came in the context of the passage of legislation. Thus, in those cases, even any
marginal relevance of the subsequent congressional expression would have been subject, to the Presi-
dent's veto under Article I, § 7.
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Refining Co. v. Corporation Commission of Oklahoma, 286 U.S. 210, 234
(1932), quoted with approval in Buckley v. Valeo, supra, 424 U.S.
at 108.

Within their respective spheres of action the three branches of gov-
ernment can and do exercise judgment with respect to constitutional
questions, and the judicial branch is ordinarily in a position to protect
both the government and the citizenry from unconstitutional action,
legislative or executive; but only the executive branch can execute the
statutes of the United States. For that reason alone, the Attorney
General must scrutinize with caution any claim that he or any other
executive officer may decline to defend or enforce a statute whose
constitutionality is merely in doubt. Any claim by the Executive to a
power of nullification, even a qualified power, can jeopardize the equi-
librium established by our constitutional system.

At the same time, the Executive’s duty faithfully to execute the law
embraces a duty to enforce the fundamental law set forth in the Consti-
tution as well as a duty to enforce the law founded in the Acts of
Congress, and cases arise in which the duty to the one precludes the
duty to the other. In rendering this opinion on the constitutionality of
8431, | have determined that the present case is such a case.

Section 431 intrudes upon the constitutional prerogatives of the Ex-
ecutive. To regard these concurrent resolutions as legally binding
would impair the Executive’s constitutional role and might well fore-
close effective judicial challenge to their constitutionality.9 More impor-
tant, | believe that your recognition of these concurrent resolutions as
legally binding would constitute an abdication of the responsibility of
the executive branch, as an equal and coordinate branch of government
with the legislative branch, to preserve the integrity of its functions
against constitutional encroachment. I, therefore, conclude that you are
authorized to implement these regulations.

Sincerely.
Benjamin R. Civiletti

9The history of so-called “legislative veto” devices, of which §431 of the GEPA is one, illustrates
the difficulty in achieving judicial resolution of such an issue. Although Congress enacted the first
such mechanism in 1932, only a few reported cases have potentially involved the constitutional
question inherent in the legislative veto, and a court has reached the issue only once. In Atkins v.
United States. 556 F.2d 1028 (Ct. Cl. 1977), cert, denied. 434 U.S. 1009 (1978), the Court of Claims
held, four-to-three, that the provision of the Federal Salary Act of 1967, 2 U.S.C. § 359(1)(B), which
permits one house of Congress to disapprove the President's proposed pay schedule under the Act, is
not unconstitutional, and that the Senate's veto of a proposed judicial salary increase was therefore
lawful. This Department, representing the United States, argued that the veto was unconstitutional,
but that, because the veto authority was not severable from the remainder of the Salary Act, the
plaintiffs had no right to additional pay. The latter view was sustained in McCorkle v. United States,
559 F.2d 1258 (4th Cir. 1977), cert, denied, 434 U.S. 1011 (1978).

Other cases in which the validity of a legislative veto device has been argued include Chadha v.
Immigration and Naturalization Service. No. 77-1702 (9th Cir.. argued April 10, 1978); and Clark v.
Valeo. 599 F.2d 642 (D.C. Cir.) affd. 431 U.S. 950 (1977) (issue not ripe for determination).
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Rights-of-Way Across National Forests

The Act of June 4, 1897, does not grant a right of access to owners of land surrounded
by national forests, other than actual settlers, and the Secretary of Agriculture has
discretionary authority to deny such access unless a right otherwise exists.

The common law doctrine of easement by necessity does not apply to land owned by the
federal government, but a right of access may be implied from the terms of a federal
land grant in some circumstances. No statutes currently modify any such implied right
found to exist.

Absent a prior existing access right, the Secretary of Agriculture may deny “adequate
access” to land within a national forest wilderness area, but must offer a land exchange
as indemnity.

June 23, 1980

The Secretary of Agriculture

My Dear Mr. Secretary: This replies to your letter of September 18,
1979, requesting my opinion on several questions concerning access
rights of private owners of land located within the boundaries of the
national forests. Your letter poses the following questions:

(1) Whether the Organic Act of June 4, 1897,1 grants to private
landowners,2 other than actual settlers, a right of ingress to and egress
from their properties located within the exterior boundaries of the
national forests, or whether you may deny such access;

(2) Whether private landowners with property located within the
exterior boundaries of the national forests have a right-of-way across
national forest lands by implied easement or easement by necessity
enforceable against the federal government; and, if so, whether this
right-of-way is limited to those instances in which the United States by
its conveyance created a situation in which nonfederal lands are sur-
rounded by public lands;

(3) Whether, if a right-of-way exists across national forests, it has
been modified by:

(a) The Organic Act of June 4, 1897, 16 U.S.C. §478;

(b) The Wilderness Act, §5(a), 16 U.S.C. § 1134(a);
(c) The Act of October 13, 1964, 16 U.S.C. 8§ 532-538;

1Act of June 4. 1897, ch. 2. § 1 30 Stat. 36 (codified at 16 U.S.C. § 478).
-As used in this opinion, the term “private landowners" refers to all nonfederal landowners unless
otherwise indicated.
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(d) The Montana Wilderness Study Act of 1977, 8 3, 16 U.S.C.
8§ 1132 note; or
(e) Any other statute; and

(4) Whether §85(a) of the Wilderness Act, 16 U.S.C. § 1134(a), au-
thorizes you to deny access and offer as indemnity an exchange of
national forest land for private land, or whether the private landowner
may insist on a right of access.

I conclude, first, that the Organic Act of June 4, 1897, does not grant
a right of access to owners of land surrounded by national forests, other
than actual settlers, and that you have discretionary authority to deny
such access, provided that a right of access does not otherwise exist. Of
course, access cannot be denied arbitrarily.

Second, in my opinion, the common law doctrine of easement by
necessity does not apply to land owned by the federal government. A
right of access may be implied from the terms of a federal land grant
only if Congress intended to grant the right. This intent may be show
from the circumstances surrounding the grant, including the purpose
for which it was made.

Third, none of the statutes you have asked us to consider, nor any
others that we have found, would modify such a right in any case in
which it is found to exist.

Fourth, I conclude that, absent a prior existing access right, you may
deny “adequate access” under the Wilderness Act, but you must offer a
land exchange as indemnity.

Your first question is whether Congress has given private inholders 3
a statutory right of ingress and egress with respect to their property,
including a right to build roads. Congress clearly has the power to
grant such statutory rights.4 The question is whether it has done so.
Your department concludes that the Organic Act of June 4, 1897,
grants a right of access, including a right to build roads, to all owners

3An “inholder" is a landowner whose property is completely surrounded by property owned by
the United States. Again, as used in this opinion the term “private inholder*’ refers to all nonfederal
inholders.
4The power to control public lands is granted to Congress by the Constitution:
The Congress shall have Power to Dispose of and make all needful Rules and
Regulations respecting the Territory or other property belonging to the United
Stales....
U.S. Const.. Art. 1V, § 3, cl. 2. This comprehensive congressional authority over public lands includes
the power to prescribe the times, conditions, and mode of transfer (United States v. Gratiot. 39 U.S. (14
Pet.) 526, 537-38 (1840)); to declare the effect of title emanating from the United States (Bagnell v.
Broderick, 38 U.S. (13 Pet.) 436, 450 (1839)); and to prevent unlawful occupation of public properly
(Camfield v. United Stoles. 167 U.S. 518, 525 (1897)). In Kleppe v. New Mexico. 426 U.S. 529, 539
(1976), the Court stated: “(Wjhile the furthest reaches of power granted by the Property Clause have
not yet been definitely resolved, we have repeatedly observed that the power over public lands thus
entrusted to Congress is without limitation."
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of land surrounded by national forest reserves. Section 478, the codifi-
cation of § 1 of the Act, provides:

Nothing in sections 473 to 478, 479 to 482 and 551 of this
title shall be construed as prohibiting the egress or ingress
of actual settlers residing within the boundaries of na-
tional forests, or from crossing the same to and from their
property or homes; and such wagon roads and other im-
provements may be constructed thereon as may be neces-
sary to reach their homes and to utilize their property
under such rules and regulations as may be prescribed by
the Secretary of Agriculture. Nor shall anything in such
sections prohibit any person from entering upon such na-
tional forests for all proper and lawful purposes, including
that of prospecting, locating, and developing the mineral
resources thereof. Such persons must comply with the
rules and regulations covering such national forests.

In 1962, Attorney General Kennedy was asked by the Secretary of
Agriculture for his opinion on the meaning of this statute. See 42 Op.
Att’y Gen. 127 (1962). Prior to 1962, your department interpreted the
first sentence of 8 478 as granting a right of access to all owners of land
surrounded by a national forest. It reasoned that the term “ingress and
egress” included the construction of wagon roads, and that the term
“actual settlers” included any person or corporation owning property
within the boundaries of national forests. As a result, private landown-
ers, including lumber corporations, were considered to have a statutory
right to build logging roads. Id. at 130. Attorney General Kennedy
opined that the term *“actual settlers” includes original settlers who
reside on the land, and excludes corporations and other business enti-
ties.5He further concluded that the Secretary of Agriculture has discre-
tionary authority to impose a reciprocity requirement on requests by
inholders, other than actual settlers, to use existing roads or to build
new roads within national forests. Id. at 142-45.

You have advised us that, notwithstanding the 1962 opinion, your
department has continued to maintain that §478 creates a right of
access for all private inholders. This interpretation, you have informed
us, has been based upon the second sentence of §478, which was not
directly addressed in the 1962 opinion. My review of the reasoning set
forth in that earlier opinion, as well as my analysis of §478 and its
legislative history, convinces me that no such access right exists.

The 1962 opinion analyzed §478 by dividing it into the following
three categories: (1) ingress and egress of actual settlers; (2) construc-

5 Between the extremes of the original settler and corporations or business entities are intermediary
types of property owners such as heirs or assigns of an actual settler. The 1962 opinion did not
consider whether those intermediary property owners are “actual settlers” within the meaning of the
Act. 42 Op. Att’y Gen. 127, 138 (1962).
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tion of wagon roads and other improvements by actual settlers; and (3)
entry upon the national forest for all proper and lawful purposes by any
person. Id. at 127, 138-39. We are concerned here only with the third
category because you inquire as to the rights of landowners other than
actual settlers. In this category, “entry upon” may be subdivided into
entry by mere ingress and egress, in particular the use of existing roads,
and entry requiring construction of roads. Section 478 provides that
any entry upon the forest reserve by any person is subject to the rules
and regulations covering such national forests. The question now pre-
sented, therefore, is whether the Secretary’s regulations may, in appro-
priate cases, include denial of the requested entry.

To determine correctly the scope of rights protected by the 1897
Act, it is necessary to study carefully the language of the Act itself, and
its legislative history. As the legislative history is fully summarized in
the 1962 opinion, | note only the aspects particularly relevant here. At
the outset, it is helpful to review the sequence of events which led to
the passage of the Act. During the 1800’ the public entered freely
upon federal land, and Congress, although it did not provide specific
legal authority for most uses of the public domain, made no serious
attempt to halt such uses. See generally G. Robinson, The Forest Serv-
ice 2-5 (1978); Clawson & Held, The Federal Lands 46 (1957). This
tacit approval constituted an open invitation to the public to avail itself
of the federal land without specific authorization. Most people assumed
that the United States was a temporary titleholder and that the land
would eventually pass into private ownership. See R. Robbins, Our
Landed Heritage: The Public Domain, 1776-1970, 5-6 (1976). The
public land laws of the era, including preemption laws,6 homestead
laws,7 and mining laws,8 presumed unimpeded access to the public
domain.

This policy of unimpeded access was recognized by the Supreme
Court in Buford v. Houtz, 133 U.S. 320, 326 (1890), a case in which the
Court considered the complaints of owners of alternate odd-numbered
sections of land that sheepowners were damaging their land by driving

6The Act of May 29, 1830, 4 Stal. 420-21, first granted preemption rights to settlers. Under its
terms, any person who had settled on the public domain and had cultivated a tract of land was
authorized to purchase any number of acres up to a maximum of 160 acres upon paying to the United
States a minimum price for Che land.

7 The first homestead act was passed in 1862. Act of May 20, 1862, 12 Stat. 392-93. It provided that
certain persons could enter unappropriated public lands and, upon satisfying certain conditions, obtain
a Government patent therefor.

8The Mining Law of 1866 (Act of July 26, 1866, ch. 262, 14 Stat. 251) opened mineral deposits on
public lands to exploration, claim, and occupation. The only specific reference to rights-of-way
appeared in § 8, which granted a right-of-way for the construction of highways over public lands not
reserved for public uses. The Mineral Location Law of 1872 (Act of May 10, 1872, ch. 752, 17 Stat.
91-96) did not mention access across the public domain. From the outset, however, federal mining
laws have been construed as an invitation to enter, discover, and locate claims upon public lands not
withdrawn or reserved. See, e.g.. Union Oil Co. v. Smith, 249 U.S. 337, 346-47 (1919); United States v.
Carlile. 67 1.D. 417, 421 (1960). See generally J. Lonergan, Access to Intermingled Mineral Deposits,
Mining Claims and Private Lands Across Surrounding Public Domain and National Forest Lands. 8 Land
& Water L. Rev. 124 (1973).

33



sheep across it to reach the even-numbered sections of the public
domain. The Court denied plaintiffs’ request for an injunction with the
following explanation:

We are of opinion that there is an implied license, grow-
ing out of the custom of nearly a hundred years, that the
public lands of the United States . . . shall be free to the
people who seek to use them where they are left open
and unenclosed, and no act of government forbids this
use. . ..

The whole system of the control of the public lands of
the United States as it had been conducted by the Gov-
ernment, under acts of Congress, shows a liberality in
regard to their use which has been uniform and
remarkable.

133 U.S. at 326-27. The Court refused to allow the complainants, under
the pretense of owning a small portion of a tract of land, to obtain
control over the entire tract and thereby deny defendants their privi-
lege to use the public domain. 133 U.S. at 322. See also, Broder v. Water
Co., 101 U.S. 274, 276 (1879) (Court noted conduct of government
encouraging development of mines and construction of canals and
ditches on public domain); Forbes v. Gracey, 94 U.S. 762 (1876) (Court
noted tacit consent to enter upon the public lands for the purposes of
mining); Atchison v. Peterson, 87 U.S. (20 Wall.) 507 (1874) (Court noted
“silent acquiescence” to the general occupation of the public lands for
mining).

In the late 19th century, efforts expanded to protect the Nation’s
natural resources from the results of what were perceived as overly
generous land-use policies. See Robbins, supra, at 301-24. In 1891, the
Congress passed a law authorizing the President to reserve forest lands
from the public domain. Act of March 3, 1891, ch. 561, §24, 26 Stat.
1103. One provision of this Act, § 24, later known as the Forest Re-
serve Act of 1891, was added as an amendment by the conference
committee.9 The amended bill was considered in the closing days of the
Congress on an oral presentation of its terms, no printed version being
available. It was approved with little debate.10The status of these forest

9Section 24 provided:

[T]he President of the United States may, from time to time, set apart and reserve, in
any State or Territory having public land bearing forests, any part- of the public lands
wholly or in part covered with timber or undergrowth, whether of commercial value
or not, as public reservations, and the President shall, by public proclamation, declare
the establishment of such reservations and the limits thereof.

I0Some Senators expressed concern about not knowing exactly what was in.the report, but the
majority felt that in the closing days of the session “there has got to be something taken for granted or
else the public business cannot go forward as it should.*” 22 Cong. Rec. 3546-47 (1891). The brief
House debate appears at 22 Cong. Rec. 3613-16 (1891).
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reserves was not defined, nor were guidelines provided for the manage-
ment of the reserves.

On February 22, 1897, President Cleveland, pursuant to the 1891
Act, issued proclamations placing approximately 20 million acres of
public land in forest reserves. Presidential Proclamations Nos. 19-31,
Feb. 22, 1897, 29 Stat. 893-912. Within the boundaries of the reserves
were villages, patented mining claims, homestead claims of actual set-
tlers and other developments. See 30 Cong. Rec. 901-02 (1897). Each of
the proclamations contained the following admonition: “Warning is
hereby expressly given to all persons not to enter or make settlement
upon the tract of land reserved by this proclamation.” See, e.g., 29 Stat.
894 (1897). The proclamations also prohibited the general use of timber
on the reserves, and jeopardized other theretofore legitimate activities
of persons living within or near the reserves.

Congressmen from states affected by the proclamations expressed
outrage at what they considered the President’s hasty and ill-advised
action. 30 Cong. Rec. 902 (1897). This reaction culminated in the
passage of an amendment to the Sundry Civil Expense Appropriation
Act, 30 Stat. 36 (1897). This amendment was designed to solve the
“difficulties surrounding these forest reservations” (id. at 900) and to
provide for “administering the forest so reserved” (id. at 909).11 Senator
Carter of Montana explained that the amendment was offered “not for
the purpose of benefitting any particular individual or class of individ-
uals, but for the purpose of permitting existing communities in the
United States to enjoy the privileges which have ordinarily been ac-
corded to the pioneer settlers on the frontier everywhere.” Id. at 902.
Other Senators also criticized the provision prohibiting entry or settle-
ment upon the reserves. Id. at 910-11. Senator Allison of lowa stated:
“[I]f segregations are made | think every interest existing at the time,
however remote it may be, should be protected.” Id. at 911 (emphasis
added). The House debate on the amendment indicates that the con-
gressmen also were concerned about preserving existing uses of the
forest reserves. Id. at 1007-13 (remarks of Representatives Castle,
Knowles, Lacy, and DeVries).12

The bill was referred to a conference committee, which reported the
bill without changes in or comments upon the access section. Id. at
1242-43. During the Senate debate on the conference report, some of
the same western Senators on whose behalf the amendment was intro-
duced sought to change the clause “actual settlers residing within the
boundaries of national forests” to “bona fide settlers or owners within a
reservation.” Id. at 1278-81. Senator White explained that the provision

“The amendment temporarily restored the withdrawn lands to the public domain by suspending
the operation of the presidential proclamations for approximately one year. 30 Cong. Rec. 899-900
(1897). It also clarified the President’s authority to revoke, modify, or suspend such proclamations.

,2For a complete discussion of this legislative history, see 42 Op. Alt’y Gen. 127, 135-38 (1962).
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as drafted did not adequately protect all persons who had acquired title
in fee from the government. Id. at 1278. The amendment was defeated.
Id. at 1285. Opponents of the amendment emphasized that there was no
intent to deprive any person of access to his property, and that “what-
ever rights have been acquired as respects the public lands under the
public land laws are reserved and preserved.” Id. at 1283. It was noted
that entry upon the forests was subject to the rules and regulations of
the Secretary of Interior (who then had this administrative authority)
and that such rules would not likely prevent access to a person’s home.
Id. at 1280 (remarks of Senator Berry). Notwithstanding the concession
that the bill was “imperfect,” the conference report was agreed to. It
was pointed out that further amendment would cause substantial delay
and that any evils could be corrected by subsequent legislation. Id. at
1282-83. The House adopted the conference report without debate on
this provision. Id. at 1397-401.

This legislative history demonstrates that the effect of the second
sentence of §478 is to protect whatever rights and licenses with regard
to the public domain existed prior to the reservation. We interpret the
provision as a congressional declaration that the establishment of forest
reserves would not alter the long-standing policy of allowing
unimpeded access to the public land or interfere with the rights of
persons then using the land, not as an affirmative grant of a broad right
of entry to all persons. The express language of the statute provides
that nothing in the act shall be construed to prohibit certain activities.
The language grants no rights not already in existence. See Robbins,
supra, at 323; John lIse, The United States Forest Policy 140 (1920).

The protection of “lawful” and “proper” entry upon the reserves
cannot be construed to limit congressional authority to regulate such
entry. No vested right to use the public domain for a particular purpose
arises from the government’s mere acquiescence in such use. In Light v.
United States, 220 U.S. 523 (1911), the Court wrote:

[Wiithout passing a statute, or taking any affirmative
action on the subject, the United States suffered its public
domain to be used for such purposes. There thus grew up
a sort of implied license that these lands, thus left open,
might be used so long as the Government did not cancel
its tacit consent. Buford v. Houtz, 133 U.S. 326. Its failure
to object, however, did not confer any vested right on the
complainant, nor did it deprive the United States of the
power of recalling any implied license under which the
land had been used for private purposes.

Id. at 535. See also The Yosemite Valley Case, 82 U.S. (15 Wall)) 77
(1872); Frisbie v. Whitney, 76 U.S. (9 Wall.) 187, 194 (18609).

Section 478 clearly subjects entry upon the national forests to reason-
able regulation by the Secretary. Prior to the enactment of the Federal
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Land Policy and Management Act of 1976 (FLPMA), 43 U.S.C.
88 1701-1782, and its repeal of 8§ 2 of the Act of June 4, 1897, 16 U.S.C.
8 551, insofar as the latter section applied to the issuance of rights-of-
way through public lands, the Secretary was required to read §478 and
8551 together. United States v. Grimaud, 220 U.S. 506, 515 (1911).
Section 551 provides that the Secretary shall “make such rules and
regulations and establish such service as will insure the objects of such
reservations, namely, to regulate their occupancy and use and to pre-
serve the forests thereon from destruction . . . This section was held
to confer upon the Secretary a “broad scope of regulation” intended to
“be effective.” See 42 Op. Att’y Gen. 127, 140, citing Chicago Mil. & St.
P. Ry. v. United States, 218 F. 288, 298 (9th Cir. 1914), affd, 244 U.S.
358 (1917); Shannon v. United States, 160 F. 870, 873 (9th Cir. 1908). In
Grimaud, the Court stated that the Secretary “is required to make
provisions to protect the forest reserves from depredation and harmful
uses.” 220 U.S. at 552. The Secretary’s authority to grant rights-of-way
across national forest lands now is based on 16 U.S.C. 8§ 532-538, and
FLPMA, 43 U.S.C. 88 1761-1771. Both statutes authorize the Secretary
to protect the forest lands.13

This interpretation is consistent with the 1962 opinion of the Attor-
ney General. 4 His review of the legislative history of 8478 disclosed a
legislative desire to protect explicitly only the rights of ingress and
egress of actual settlers. 42 Op. Att’y Gen. 127, 138. He found that
entry upon the national forests by all other persons is subject to your
rules and regulations covering the forests and discussed the scope of
your regulatory authority as follows:

,3Section 504 of FLPMA. 43 U.S.C. § 1764, directs ihe Secretary to issue regulations with respect
to the terms and conditions of the rights-of-way. Section 505, 43 U.S.C. § 1765, requires, inter alia, that
each right-of-way permit contain terms and conditions which will "protect the environment.*' “protect
Federal property,“ and “otherwise protect the public interest in the lands traversed by the rights-of-
way or adjacent thereto.** The Act of October 13, 1964, 16 U.S.C. §§ 532-538, which generally
concerns the construction and maintenance of a system of roads within the national forests, authorizes
the Secretary to grant permanent or temporary easements “under such regulations as he may pre-
scribe.” 16 U.S.C. § 533.

u In 1964, in response to the Attorney General’s 1962 opinion. Congress passed legislation .giving
the Secretary the authority to grant permanent or temporary easements over lands managed by the
Department of Agriculture. Pub. L. No. 88-657. §2, 78 Stat. 1089 (1964). The committee reports of
both the House and the Senate indicate that Congress understood the Attorney General's opinion to
hold that § 478 was “not to be construed as a statutory guarantee of access to private lands within the
national forests." S. Rep. No. 1174, 88th Cong., 2d Sess. 4 (1964); H.R. Rep. No. 1920. 88th Cong., 2d
Sess. 4 (1964). In the Senate report, the committee stated:

It should be expressly noted that this legislation is intended neither to affirm nor to

abrogate the Attorney General’s interpretation of the act of June 4. 1897 (30 Stat. 36,

16 U.S.C. 478), with respect to the act*s assurance or lack of assurance, concerning

access to private lands across national forest lands. However, the predictable efTect of

this legislation will be to minimize the likelihood of litigation between the United

States and private landowners designed to test applications of the Attorney General’s

interpretation of the act of June 4, 1897. This legislation will provide to most owners

of private land a satisfactory alternative to statutory assurance of access to and from

their lands. The committee therefore recommends enactment of the act as amended.
Amendments which would have created a statutory right of access were rejected both in committee
(S. Rep. No. 1174, at 8) and on the Senate floor. 110 Cong. Rec. 16.413-15 (1964).
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As the Supreme Court pointed out in United States v.
Grimaud, 220 U.S. 506, 516-17, it is your function to
determine what private use of the national forests in any
given case is consistent with the purposes sought to be
attained by the statute. The imposition of harsh and oner-
ous requirements not related to the benefit received or to
your general responsibility to preserve and manage the
national forests, might well constitute an abuse of
discretion.

42 Op. Att’y Gen. at 147.

Your department argues that it has a long-standing policy that the
Secretary is without discretion to deny access under §478, and that a
change in this policy would have a drastic effect on the well-established
expectations of landowners within the national forests. It is a familiar
principle that interpretations made contemporaneously with the enact-
ment of a statute and consistently followed for a long period are
entitled to great weight, particularly if they have been relied on by the
public. See Zuber v. Allen, 396 U.S. 168, 192-93 (1969); Alaska S.S. Co.
v. United States, 290 U.S. 256, 262 (1933); Norwegian Nitrogen Products
Co. v. United States, 288 U.S. 294, 315 (1933). Correspondingly, when
an agency’s interpretation has been neither consistent nor long-standing,
the weight given it diminishes accordingly. See Southeastern Community
College v. Davis, 422 U.S. 397, 411-12 (1979); United Housing Founda-
tion, Inc. v. Forman, 421 U.S. 837, 858-59 n.25 (1975). Prior to 1962,
your department relied on the first sentence of §478 to find the same
rights you now find in the second sentence. This 1962 revision of the
department’s interpretation occurred almost 70 years after enactment of
the statute.5

In any case, to the extent that my judgment is governed by the
customary rules of statutory construction, | am guided by the overrid-
ing rule that the statute, and not the agency’s interpretation, is conclu-
sive. See, e.g., VolksWagenwerk v. Federal Maritime Commission, 390
U.S. 261, 272 (1968). Additionally, I am persuaded by the legislative
history and by the common sense rule that legislative history disclosing
Congress’ intent is entitled to more weight than a conflicting adminis-
trative interpretation and must control. See Norwegian Nitrogen Products
Co. v. United States, 288 U.S. 294, 315 (1933); Sutherland, Statutes and
Statutory Construction 849.04 (1973 & Supp. 1975).

In sum, | conclude that 8478 does not grant access rights to private
inholders other than actual settlers. In my opinion, absent a right of
access otherwise granted to the landowner by Congress, you may deny
requested access if such denial will protect the public interest in the

141n Soriano v. United States. 494 F.2d 681, 683 (9th Cir. 1974), the court declined to give special
deference to a regulation promulgated more than 100 years after enactment of the statute.
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land to be traversed. Because you may not arbitrarily deny access to
private landowners, | do not foresee that this interpretation will have a
drastic effect on their expectations.

Your second question is whether an inholder has an easement by
necessity or other implied easement across national forest land. The
conclusion in Part | (that §478 does not grant a right of access to
private property across national forest reserves, and that, absent an
access right otherwise guaranteed to a landowner by Congress, 8478
allows denial of access) renders apparent the importance of this
question.

In the 1962 opinion, the Attorney General stated that whether an
easement by necessity lies against the government is a complex and
controversial question. While he concluded that it need not be decided
at that time, the Attorney General nonetheless offered his view that
such an easement does not exist over public lands. 42 Op. Att’y Gen.
127, 148. It is also my view that the common law doctrine of easement
by necessity does not apply to congressional disposition of the public
domain. This does not mean, however, that access cannot otherwise be
implied. In my opinion, access may be implied if it is necessary to
effectuate the purpose for which the land was granted.

The doctrine of easement by necessity is a common law property
concept that was recently described by the Supreme Court as follows:
“Where a private landowner conveys to another individual a portion of
his lands in a certain area and retains the rest, it is presumed at common
law that the grantor has reserved an easement to pass over the granted
property if such passage is necessary to reach the retained property.”
Leo Sheep Co. v. United States, 440 U.S. 668, 679 (1979).16 Authoritative
treatises on property law identify three basic prerequisites to the cre-
ation of an easement by necessity.17 First, the titles to the two tracts in
question at some time must have been held by one person. This is the
unity-of-title requirement. Second, the unity of title must have been
severed by a conveyance of one of the tracts. Third, the easement must
be necessary in order for the owner of the dominant tenement to use
his land. This necessity must exist both at the time of the severance of
title and at the time of application for the exercise of the easement.18

16In Leo Sheep, the Court considered the question whether the United States had reserved an
easement to pass over lands which had passed from federal ownership. Your inquiry, conversely, is
whether the United States granted an easement to a federal land grantee to pass over retained lands to
reach the conveyed property. The Leo Sheep case is discussed infra at pages 19-20, note 28.

17See generally 3 Powell on Real Property §410 (1979); 2 Thompson on Real Property § 363, at
424-27 (1961 & Supp. 1978); 3 Tiffany, Law of Real Property §793 (3d ed. 1939 Supp. 1979);
Comment, Easements By Way of Necessity Across Federal Lands, 35 Wash. L. Rev. 105, 107 (1960).

18Courts have emphasized various factors in applying this doctrine. The Restatement of Property
8476, lists some of these factors:

Continued
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See 3 Powell on Real Property 8410, at 34-59 to 34-60 (1979);
Simonton, Ways By Necessity, 25 Colum. L. Rev. 571, 573-79 (1925).
Whether this doctrine applies to the government has not been resolved.
Courts and commentators have differed.19

To determine whether the doctrine applies to property of the federal
government, it is necessary to determine what law controls. Here fed-
eral law must control. The Constitution vests in Congress alone author-
ity to dispose of and make needful rules concerning the public domain.
U.S. Const., Art. 1V, 83 cl. 2. As | have noted earlier in this opinion,
this power is vested in Congress “without limitation.” United States v.
Gratiot, 39 U.S. (14 Pet.) 526, 537 (1840). See also Kleppe v. New
Mexico, 426 U.S. 529, 536 (1976); United States v. San Francisco, 310
U.S. 16, 29-30 (1940). The construction of grants by the United States
has been held to be a federal, not a state, question. United States v.
Oregon, 295 U.S. 1, 27-28 (1935), Packer v. Bird, 137 U.S. 661, 669
(1891).20 With regard to implying an easement across land which the
United States still holds in trust for the public, therefore, federal law
must control. Utah Power & Light Co. v. United States, 243 U.S. 389,
404 (1917).2 Federal property can be made subject to state law only
when congressional authorization is clear and unambiguous. See EPA v.
California ex rel. State Water Resources Control Bd., 426 U.S. 200, 211
(1976); Kleppe v. New Mexico, 426 U.S. 529, 536 (1976).

(a) whether (he claimant is the conveyor or the conveyee;
(b) the terms of the conveyance:
(c) the consideration given for it:
(d) whether the claim is made against a simultaneous conveyee;
(e) the extent of the necessity;
(0 whether reciprocal benefits result to the conveyor or conveyee;
(g) the manner of use of the land before conveyance:
(h) the extent to which prior use was known.
19See. e.g.. United States v. Dunn. 478 F.2d 443 (9th Cir. 1973) (holding, with one judge dissenting,
that the doctrine is applicable); Sun Studs. Inc.. 83 I.D. 518 (1976) (holding that the doctrine is not
applicable). Some commentators state that ways of necessity do not arise against the sovereign. 2 G.
Thompson, Commentaries on the Law of Real Property § 362, at 417 (1961); Jones on Easements
§301, at 247 (1898). Others conclude that the doctrine should be applicable. 3 Powell on Real
Property 8410 at 34-73 to 34-74 (1979); 3 Tiffany, Law of Real Property § 793 (3d ed. 1939).
20When, however, the land has passed from federal ownership, it becomes subject to the laws of
the state in which it is located. See Oregon ex rel. State Land Bd. v. Corvallis Sand <& Gravel Co.. 429
U.S. 363, 372 (1977). It follows, therefore, that where title to both a dominant and servient tenement
has passed from federal ownership, the question whether the unity-of-title requirement is satisfied by
prior government ownership is a question of state law. State courts have reached differing opinions on
this question. Courts in California, Florida, Indiana, Oklahoma, Tennessee, and Texas have concluded
that unity of title cannot be based on prior government ownership. Bully Hill Copper Mining &
Smelting Co. v. Bruson. 4 Cal. App. 180, 87 P. 237, 238 (1906); Guess v. Azar. 57 So. 2d 443, 444 (Fla.
1952); Continental Enterprises Inc. v. Cain, 296 N.E.2d 170, 171 (Ind. 1973); Dudley v. Meggs, 153 P.
1121, 1122 (Okla. 1915); Pearne v. Coal Creek Min. & Mfg. Co.. 90 Tenn. 619, 627-28, 18 S.W. 402-04
(1891); State v. Black Bros.. 116 Tex. 615, 629-30, 297 S.W. 213, 218-19 (1927). Courts in Arkansas,
Missouri and Montana have reached the opposite conclusion. Arkansas State Highway Comm'n v.
Marshall. 485 S.w.2d 740, 743 (Ark. 1972); Snyder v. Warford, 11 Mo. 513, 514 (1848); Violet v.
Martin. 62 Mont. 335, 205 P. 221, 223 (1922).
2The rules adopting state law to determine what riparian rights pass in a federal grant are not
applicable to the question of ways across federal land. Utah Power & Light Co. v. United States. 243
U.S. 389, 411 (1917). See Oregon ex rel. State Land Bd. v. Corvallis Sand < Grave! Co.. 429 U.S. 363,
372 (1977); United States v. Oregon. 295 U.S. 1, 27 (1935); Hardin v. Jordan. 140 U.S. 371 (1891).
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To determine what rights have passed under federal law, it is neces-
sary to interpret the statute disposing of the land.22 It is a recognized
principle that all federal grants must be construed in favor of the
government “lest they be enlarged to include more than what was
expressly included.” United States v. Grant River Dam Authority, 363
U.S. 229, 235 (1960); United States v. Union Pac. Ry., 353 U.S. 112, 116
(1957).3 In Pearsall v. Great No. Ry., 161 U.S. 646, 664 (1895), the
Court wrote: “Nothing is to be taken as conceded . . . but what is
given in unmistakeable terms, or by an implication equally clear. . . .”
These general rules must not be applied to defeat the intent of Con-
gress, however. The Supreme Court has stated that public grants are
“not to be construed as to defeat the intent of the legislature, or to
withhold what is given either expressly or by necessary or fair
implication. . . .” United States v. Denver & Rio Grande R.R., 150 U.S.
1, 14 (1893). In all cases, the intent of Congress must control. Id. See
also Missouri, K. & T. Ry. v. Kansas Pac. Ry., 97 U.S. 491, 497 (1878).

These rules dictate that if it is clear that Congress intended to grant
access, such access must be acknowledged, its scope consistent with the
purposes for which the grant was made.24 An implied easement defined
by the actual intent of Congress must be distinguished from an ease-
ment by necessity, which relies on a presumed intent of the parties.
There are no clear uniform rules for determining the scope of an
easement by necessity. In some cases, it has been held that the scope
includes whatever access is necessary for any reasonable, beneficial use
of the dominant tenement, not merely the use for which the grant was
made. See, e.g., New York Cent. R.R. v. Yarian, 219 Ind. 477, 39 N.E.2d
604, 606 (1942); Soltis v. Miller, 444 Pa. 357, 283 A.2d 369, 370-71
(1971); Meyers v. Dunn, 49 Conn. 71, 78 (1881); Whittier v. Winkley, 62
N.H. 338, 339-40 (1882); Jones on Easements § 323 (1898). Since the
common law doctrine is based on the presumed intent of the parties, its
operation may have the effect of disregarding or possibly frustrating the
intention of the grantor, absent express language in the conveyance
denying an easement. 2 G. Thompson, Law of Real Property § 362
(1961), citing Lord v. Sanchez, 136 Cal. App. 2d 704 289 P.2d 41 (1955);
Moore v. Indiana & Michigan Elec. Co., 299 Ind. 309, 95 N.E.2d 210
(1950). Thus, if the doctrine were allowed to operate where the Gov-
ernment is the grantor, the actual intent of Congress would, at the least,

2ZWe note that your department, withoul reaching the easement-by-necessity issue, has concluded
that an examination of the granting statute is essential to determining access rights. See Memorandum:
Access to State and Private Inholdings in National Forests at 18, U.S. Dept, of Agriculture (Oct. 31,
1979).

23See also Camfield v. United States, 167 U.S. 518, 524-26 (1897); United States v. Clarke, 529 F.2d
984, 986 (9th Cir. 1976).

2*See Curtin v. Benson. 222 U.S. 78, 86 (1911). In United States v. 9.947.71 Acres. 220 F. Supp. 328,
331 (D. Nev. 1963), the court recognized an implied access right for mining purposes where a mining
claim owner had to cross public domain to reach his claim. Cf Arizona v. California, 373 U.S. 546,
599-600 (1963); Winters v. United States, 207 U.S. 564, 575-77 (1908). These cases recognize an implied
reservation of water rights for Indian reservations.
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become irrelevant, and, in some cases, would be thwarted. Plainly, the
application of the common law doctrine would be inconsistent with the
established principles that the intent of Congress in disposing of federal
land must control, and that rights in government land cannot be pre-
sumed to pass by implication.5

The doctrine of easements by necessity was developed to settle
disputes between private parties, not disputes involving the federal
government.% The federal government has at one time held title to
over three-fourths of the territory of the United States; it today retains
title to approximately one-third of the nation’s land. One-Third of the
Nation’s Land: A Report to the President and to Congress by the
Public Land Law Review Comm’n, at 8 (1970). It holds property as
sovereign, as well as proprietor, and exercises power beyond that
which is available to a private party. Kleppe v. New Mexico, 426 U.S.
529, 539 (1976); Light v. United States, 220 U.S. 523, 536-37 (191 1).
Throughout its history, statutes have been enacted allowing access
across its land.Z7 It holds land in trust for all the people and in dispos-
ing of it is concerned with the public interest. Utah Power & Light Co.
v. United States, 243 U.S. 389, 409 (1917); Causey v. United States, 240
U.S. 399, 402 (1916). In Causey, the Court wrote that “the Government
in disposing of its public lands does not assume the attitude of mere
seller of real estate at its market value.” Id.

For these reasons, other doctrines applicable to private landowners
have been held inapplicable to the sovereign. In Jourdan v. Barrett, 45
US. (4 How.) 169, 184-85 (1846), the Supreme Court held that no
prescriptive rights may be obtained against the sovereign, and in Field
v. Seabury, 60 U.S. (19 How.) 323, 332-33 (1856), the Court held that
government patents may not be collaterally attacked as can grants from
a private party. In United States v. California, 332 U.S. 19 (1947), the

X1t is notewonhy that since the Attorney General opined in 1962 that the doctrine of easements by
necessity was not enforceable across federal land, Congress has not modified the rule. Although this
generally is not strong evidence when there is no indication that Congress was aware of the ruling
(Zuber v. Allen, 396 U.S. 168, 194 (1969)), it is more persuasive when, as here, congressional action
directly resulted from the opinion. See n.14, supra. See generally Bean v. Ledmar. 368 U.S. 403, 412-13
(1962); United States v. Midwest Oil Co.. 236 U.S. 459, 481 (1915).

26The doctrine has been traced to early English origins. Simonton, Ways of Necessity, 25 Colum. L.
Rev. 571, 572-78 (1925). It usually has been predicated on public policy favoring land utilization and a
presumption of intent. 3 Powell on Real Property §410 at 34-59 to 34-60 (1979).

21 See. e.g.. Act of March 3, 1875, ch. 252, § 1, 18 Stat. 482 (repealed 1976) (right of way for
railroads); Act of March 3, 1891, ch. 561, § 18 (repealed 1976) (right of way for irrigation ditches and
canals); Act of Jan. 21, 1895, ch. 37, § | (repealed 1976) (right of way for tramrods, canals, and
reservoirs); Act of July 26, 1866, ch. 262, § 8, 14 Stat. 253 (repealed 1976) (right of way for highways).
These statutes were repealed by the Federal Land Policy and Management Act of 1976 (FLPMA),
Pub. L. No. 94-579, §8501-511, 90 Stat. 2776-82 (codified at 43 U.S.C. §81761-1771). FLPMA
provides, with certain exceptions, that rights of way across government land can only be obtained as
provided in that Act. 43 U.S.C J770. General and comprehensive legislation, prescribing a course of
conduct to be pursued and the parties and things affected, and specifically describing limitations and
exceptions, is indicative of a legislative intent that the statute should totally supersede and replace the
common law dealing with the subject matter. Isbrandtsen Co. v. Johnson. 343 U.S. 779, 787-88 (1952);
Sneel v. Ruppert, 541 P.2d 1042 (Wyo. 1978); J. Sutherland, Statutes and Statutory Construction
§ 50.05 (1973 & Supp. 1978).
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Court refused to hold that the federal government had forfeited by
laches or estoppel its interest in littoral property, stating: “The Govern-
ment, which holds its interests here as elsewhere in trust for all the
people, is not to be deprived of those interests by the ordinary court
rules designed particularly for private disputes over individually owned
pieces of property. . . Id. at 40.

These same reasons lead me to conclude, as did the Court in Leo
Sheep, that the doctrine of easements by necessity as applicable to
federal lands is “somewhat strained, and ultimately of little signifi-
cance” and that the “pertinent inquiry ... is the intent of Congress.” 28
A grantee is entitled instead to reasonable access across government
land to use his property, for the purposes for which the land grant was
made, if such an access right either expressly or impliedly arises from
the act authorizing the land grant.®

To interpret correctly congressional intent underlying a statutory
land grant, it is necessary to look at the condition of the country when
the grant was made, as well as the declared purpose of the grant. Leo
Sheep Co. v. United States, 440 U.S. 668, 682 (1979); Winona & St. Paul
R.R. v. Barney, 113 U.S. 618, 625 (1885); Platt v. Union Pacif. R.R., 99
U.S. 48, 64 (1878). In Superior Oil Co. v. United States, 353 F.2d 34 (9th
Cir. 1965), for example, the court looked to the purpose of the grant
and concluded that the scope of the implied access was not broad
enough to include the type of entry sought. The plaintiff oil company
was a lessee of a religious mission which had received a land patent to
facilitate and encourage its activities among the Indians. The land in
question was surrounded by the Hopi Reservation, which the United
States held in trust for the Indians. The issue on appeal was whether

28In Leo Sheep Co. v. United States. 440 U.S. 668 (1979), the Court, in holding that the federal

government does not have a reserved easement by necessity across the land of its grantee or its
grantee's successor, wrote:

First of all, whatever right of passage a private landowner might have, it is not at all

clear that it would include the right to construct a road for public access to a

recreational area. More importantly, the easement is not actually a matter of necessity

in this case because the Government has the power of eminent domain. Jurisdictions

have generally seen eminent domain and easements by necessity as alternative ways to

effect the same results. . . . [SJtate courts have held that the “easement by necessity”

doctrine is not available to the sovereign.
Id. at 679-81 (footnotes omitted). Of course, the opinion in Leo Sheep is not alone dispositive of the
question you have asked. It involved a claim by the government grantor, not the private grantee, of an
easement by necessity. The Court there did rely substantially on the power of eminent domain, and
was careful not to decide the broader question of the availability of the easement-by-necessity doctrine
generally. In an earlier case refusing to find a reserved way of necessity for a public easement across
private land, a district court stated more broadly: ‘it is, in my judgment, very doubtful whether the
doctrine of ways of necessity has any application to grants from the general Government under the
public land laws." United States v. Rindge, 208 F. 611, 618 (S.D. Cal. 1913). See also. Sun Studs Inc., 83
1.D. 518 (1976). But see, Bydlon v. United States. 175 F. Supp. 891 (Ct. Cl. 1959); Mackie v. United
States. 195 F. Supp. 306 (D. Minn. 1961).

290f course, even without such an entitlement, a landowner may apply for an easement permit

under procedures established pursuant to other statutes. See FLPMA, 43 U.S.C 1761-1771; Act of
October 13, 1964, 16 U.S.C. 532 et seq. It cannot be assumed that Congress, or federal regulatory
authorities, will execute their power in such a way as to bring about injustice. See United States v.
California, 332 U.S. 19, 40 (1947).
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the oil company was entitled to move heavy equipment across the

reservation to drill for oil on the leased property. In ruling that access

was limited to the scope of the grant, the court stated:
Certainly it cannot be said either that public policy de-
mands or that the Indians’ trustee impliedly intended a
grant of a way of access across Indian lands greater in
scope than was required for mission purposes and whose
greater scope was necessary only in order to permit the
granted lands to be used in a fashion adverse to the
interests of the Indians.3

Although some courts that have dealt with this issue have written in
terms of easements by necessity, most of them in effect have looked at
the grant in question and limited access according to the purpose of the
grant. The Superior Oil case was relied on by the Tenth Circuit in
Kinscherff v. United States, 586 F.2d 159 (10th Cir. 1978), which held:

An easement by necessity for some purposes could possibly
have arisen when the United States granted the patent to
plaintiffs’ predecessor in interest. . . . While nothing ordi-
narily passes by implication in a patent, Walton v. United
States, 415 F.2d 121 (10th Cir.), an implied easement may
arise within the scope of the patent.

Id. at 161 (emphasis added).

Similar statements appear in Utah v. Andrus, (unreported) C 79-0037
(D. Utah Oct. 1, 1979), in which Utah claimed an easement by neces-
sity for access to its school grant lands. Relying on United States v.
Dunn, 478 F.2d 443, 444 n.2 (9th Cir. 1973), the district court con-
cluded: “Although this common law presumption might not ordinarily
apply in the context of a Federal land grant, the liberal rules of
construction applied to school trust land allowed for the consideration
of this common law principle and justify its application here.” 3 The

30The court, in effect, created a hybrid doctrine, applying principles of both ways of necessity and
ways created by the actual intent of the grantor:

Appellant's position is simply that since the patent for the Mission was in unrestricted
fee simple it carried with it by implication a way of necessity over lands of the United
States for all purposes to which the conveyed land might lawfully be put.

Such is not the law. The scope and extent of the right of access depends not upon the
state of title of the dominant estate, nor the existence or lack of limitations in the grant
of that estate, but upon what must, under the circumstances, be attributed to the
grantor either by implication of intent or by operation of law founded in a public
policy favoring land utilization.

Superior Oil Co. v. United Stales, 353 F.2d 34, 36-37 (9th Cir. 1965).

3 Slip Op. at 8. In United States v. Dunn, 478 F.2d 443 (9th Cir. 1973), the United States sought
injunction to prevent Dunn, who held title as a grantee of a railroad, from constructing an access road
for commercial and residential development of his land. The district court granted partial summary
judgment, holding defendants trespassers and the government entitled to immediate possession. The
Ninth Circuit reversed, holding that summary judgment was precluded because defendants raised the
factual issue whether they had an easement by necessity. Id. at 446. The Dunn court's only discussion
of the application of the doctrine, however, appeared in a footnote response to the dissenting judge. In
the dissent. Judge Wright stated simply that he "would hold that under the facts of this case the

Continued
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court went on to hold that this right is not absolute, however. It
reasoned:

Under the Constitution Congress has the authority and
responsibility to manage Federal land. U.S. Const, art. 1V,
83, cl. 2 . . . There is nothing in the school land grant
program that would indicate that when Congress devel-
oped the school land grant scheme it intended to abrogate
its right to control activity on Federal land. Further, it is
consistent with common law property principles to find
that the United States, as the holder of the servient tene-
ment, has the right to limit the location and use of Utah’s
easement of access to that which is necessary for the
state’s reasonable enjoyment of its right. . . . Thus, the
court holds that, although the State of Utah or its lessee
must be allowed access to section 36, the United States
may regulate the manner of access under statutes such as
FLPMA.

Slip Op. at 21.

Cases like Superior Oil, Kinscherff, and Utah v. Andrus lend support
to my conclusions with respect to implied rights to access across
federal land. While the common law easement by necessity does not
run against the United States, a right to access may nonetheless be
implied by reference to particular grants. And, to the extent that such
implied rights exist, your broad authority—delegated to you by Con-
gress—to manage forest reserves empowers you to regulate their exer-
cise. See United States v. Perko, 108 F. Supp. 315, 322-23 (D. Minn.
1952), affd, 204 F.2d 446 (8th Cir.), cert, denied, 346 U.S. 832 (1953);
Perko v. Northwest Paper Co., 133 F. Supp. 560, 569 (D. Minn. 1955).

Determining what implied rights exist in the numerous federal land
grants is beyond the scope of this opinion. As set forth above, this
determination depends on when the grant was made and for what
purpose. Mindful of the goal of giving effect to legislative intent, you
must look to the rules the Supreme Court has adopted for interpretation
of federal land grants. As discussed previously, land grants generally
are to be strictly construed. This rule must be balanced against the
conflicting rule that in some situations, certain types of land grants may
deserve a more liberal construction because of the circumstances sur-
rounding passage of the statutes in question. See generally Leo Sheep Co.
v. United States, 440 U.S. 668, 682-83 (1979) (railroad land grants);

doctrine of easement by necessity is not binding on the United States. . . Id. at 446. The majority
responded;
Since the Government did not, in our judgment, raise the point upon which Judge
Wright bases his dissent, we have not discussed it in the opinion, but nevertheless did
give it consideration and concluded that it lacked merit.
Id. at 444 n.2. | do not find this case persuasive authority for application of the doctrine.
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Wyoming v. United States, 255 U.S. 489, 508 (1921) (state school land
grants). Absent express language to the contrary, however, a grant
should not be construed to include broad rights to use retained govern-
ment property, particularly in the case of gratuitous grants. See United
States v. Union Pac. R.R., 353 U.S. 112 (1957); Camfield v. United
States, 167 U.S. 518 (1897); Wisconsin Central R.R. v. United States, 164
U.S. 190 (1896); 30 Op. Att’y Gen. 263, 264 (1941).

Once the right, if any, is found to exist, you should consider how
that right reasonably should be regulated to protect the public’s interest
in federal property. It is beyond dispute that such rights are subject to
reasonable regulation without a resulting inverse condemnation. See
generally Johnson v. United States, 479 F.2d 1383 (Ct. Cl. 1973) (restric-
tion of access by erection of fence enclosing extended portion of high-
way held not a taking); 2 Nichols on Eminent Domain 8 5.72[1] (1978).
Nonetheless, fewer restrictions properly may be imposed on well
established, developed uses than on unexercised rights. See Penn Central
Transp. Corp. v. City of New York, 438 U.S. 104 (1978); Euclid v. Amber
Realty Co., 272 U.S. 365 (1926). Frustration and appropriation are
essentially different things. United States v. Grand River Dam Authority,
363 U.S. 229, 236 (1960), citing Omnia Co. v. United States, 261, 502,
513 (1923).

Your third question is whether any act of Congress has modified any
implied rights that may accompany federal grants. Of particular con-
cern are the Wilderness Act, 16 U.S.C. 881131-1136, and various
wilderness study acts.® See, e.g., Montana Wilderness Study Act of
1977, Pub. L. No. 95-150, 91 Stat. 1243; Sheep Mtn. and Snow Mtn.
Wilderness Areas, et al., Pub. L. No. 94-557, § 3, 90 Stat. 2635 (1976).
These wilderness study acts require you to exercise your discretion so
as to preserve the wilderness character of the land.3 If a request for a
particular mode of access would destroy that wilderness character,
therefore, you must deny the request. These acts also provide, how-
ever, that their mandates are subject to “existing private rights.” 34 See,
e.g, Montana Wilderness Study Act, § 3(a), 16 U.S.C. § 1132 note. You
must determine, therefore, what implied access rights are guaranteed in
a particular grant, and allow the exercise of those rights. The wilder-

32The impact of the Wilderness Act is discussed in Part 1V.

3B3See Parker v. Untied States. 448 F.2d 793 (10th Cir. 1971), cert, denied sub. nom., Kaibab Industries
v. Parker, 405 U.S. 989 (1972) (held Secretary’s discretion to enter into the timber harvesting contract
for public land is limited by 16 U.S.C. § 1132(b)).

341In addition to “existing private rights,*' the Wilderness Act permits ingress to and egress from
mining locations until December 31, 1983. 16 U.S.C. § 1133(d)(3). Such ingress and egress is subject to
reasonable regulation by the Secretary of Agriculture, consistent with use of the land for mineral
exploration, location, development, production, and related purposes.
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ness study acts thus do not modify any implied rights that may accom-
pany federal grants.

Nor do | find that the other statutes you cite modify such implied
rights. The Organic Act of 1897, 16 U.S.C. 8478, discussed at length in
Part | of this opinion, preserves access rights existing at the time of
creation of a forest reserve. The Act of October 13, 1964, 16 U.S.C.
532-538, which authorizes the Secretary of Agriculture to grant ease-
ments for road rights-of-way over lands administered by the Forest
Service,® was passed in reaction to Attorney General Kennedy’s 1962
interpretation of 16 U.S.C. 8478, which, as discussed earlier, allowed
the imposition of a reciprocity requirement with respect to rights-of-
way. By empowering the Secretary of Agriculture to grant permanent
easements, the Congress hoped to provide an alternative to statutory
assurance of access to and from private inholdings.3 Thus, the statute
does not substantively modify implied rights of access. It does, along
with FLPMA, allow the imposition of certain procedural requirements,
such as application for a permit prior to road construction. We have
found no other statute that substantively modifies implied access rights.

V.

Your final question concerns § 5(a) of the Wilderness Act, 16 U.S.C.
1134(a). Your department has concluded that this provision guarantees
a private owner “adequate access” to an inholding unless the land-
owner voluntarily chooses a land exchange. Pursuant to this interpreta-
tion, regulations have been promulgated providing that access “shall be
given.” 37 The Department of the Interior has taken the position that
§ 5(a) grants the Secretary of the Interior (and, by analogy, the Secre-
tary of Agriculture) the authority to deny access to a landowner, and

3516 U.S.C. §533. See p. 10 & note 13 supra. This statute was not repealed by FLPMA. With
respect to the Secretary of Agriculture’s authority under §§ 532-538, FLPM A provided:
[N]othing in this subchapter shall be construed as affecting or modifying the provisions
of sections 532 to 538 of title 16 and in the event of conflict with, or inconsistency
between, this subchapter and sections 532 to 538 of title 16, the latter shall prevail:
Provided further. That nothing in this Act should be construed as making it mandatory,
that, with respect to forest roads, the Secretary of Agriculture limit rights-of-way
grants or their terms of years or require disclosure pursuant to section 1761(b) of this
title or impose any other condition contemplated by this Act that is contrary to present
practices of that Secretary under sections 532 to 538 of title 16.
43 U.S.C. § 1770(a).
36S. Rep. No. 1174, 88th Cong., 2d Sess. 4 (1964). See note 10 supra.
3736 C.F.R. § 293.12. This regulation provides in part:
States or persons, and their successors in interest, who own land completely sur-
rounded by National Forest Wilderness shall be given such rights as may be necessary
to assure adequate access to the land. “Adequate access” is defined as the combination
of routes and modes of travel which will, as determined by the Forest Service, cause
the least lasting impact on the primitive character of the land and at the same time will
serve the reasonable purposes for which the State and private land is held or used.
This regulation is consistent with your department’s interpretation of 16 U.S.C. §478. See 36 C.F.R.
§ 212.8(b).
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offer land exchange as indemnity.38 The Interior Department’s interpre-
tation, contrary to yours, under appropriate circumstances would allow
denial of “adequate access” to private holdings as well as to state-
owned inholdings.

Some initial observations about the Wilderness Act are in order. The
purpose of the Wilderness Act is to “secure for the American people of
present and future generations the benefits of an enduring resource of
wilderness.” 16 U.S.C. § 1131(a). “Wilderness” is defined as an area of
“undeveloped Federal land retaining its primeval character and influ-
ence, without permanent improvements or human habitation.” 16
U.S.C. § 1131(c). Section 4(c) of the Act prohibits, with limited excep-
tions, use of motor vehicles or other mechanical transportation. 16
U.S.C. § 1133(c). It also prohibits permanent roads within any wilder-
ness area, except as specifically provided in the Act, and subject to
“existing private rights.” Id. The Act directs you to administer wilder-
ness areas within your jurisdiction so as to preserve their wilderness
character. 16 U.S.C. 8 1133(b). The phrase “existing private rights” in
84(c), 16 U.S.C. § 1133(c), is not defined in the Act or in its legislative
history, but, in my opinion, includes existing easements, which are well-
recognized rights in property.3 Thus, in spite of the Act’s general
prohibitions, if a private inholder has an implied right to a particular
type of access, that right is preserved.

The Wilderness Act was developed over a 15-year period, with
almost unprecedented citizen participation. See S. Rep. No. 109, 88th
Cong., 1st Sess. 7 (1963). The first major wilderness bill was introduced
in the 85th Congress. S. 1176, 85th Cong., 1st Sess. (1957). In 1961, the
Senate passed a wilderness bill, S. 174, but the House failed to pass it

3BSupplemental Memorandum In Support of PlaintifTs Motion for Permanent Injunction, at 14-19,
United States v. Cotter Corp.,, No. C 79-0307 (D. Utah Oct. 1, 1979). The current regulation of the
Interior Department’s Fish and Wildlife Service, 50 C.F.R. 35.13, although somewhat ambiguous,
restricts access to means and routes which will “preserve the wilderness character of the area.” The
regulation provides:

Rights of States or persons and their successors in interest, whose land is surrounded
by a wilderness unit, will be recognized to assure adequate access to that land.
Adequate access is defined as the combination of modes and routes of travel which
will best preserve the wilderness character of the landscape. Modes of travel desig-
nated shall be reasonable and consistent with accepted, conventional, contemporary
modes of travel in said vicinity. Use will be consistent with reasonable purposes for
which such land is held. The Director will issue such permits as are necessary for
access, designating the means and routes of travel for ingress and degress (sic) so as to
preserve the wilderness character of the area.

395ee, e.g.. United States v. Welch, 217 U.S. 333, 339 (1910); Myers v. United States, 378 F.2d 696,
703 (Ct. Cl. 1967). It logically could be argued that the phrase “existing private rights" includes and
preserves only those rights which had been exercised at the time the Wilderness Act was passed. Little
support exists, however, for this argument that Congress intended to extinguish unexercised access
rights, leaving the landowner with only the right to access or exchange under § 5(a). When providing
for preservation only of established uses, Congress clearly so indicated. See 16 U.S.C. § 1133(d)(1)
(permitting established uses of aircraft and motorboats). In S. Rep. No. 109, 88th Cong., 1st Sess. 2
(1963), the committee stated that under the Wilderness Preservation System, “existing private rights
and established uses" are permitted to continue. (Emphasis added.) A way of access to which a person
is entitled by express or implied grant predating the Wilderness Act is a right which existed prior to
the effective date of the Act, whether exercised or unexercised.
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In 1963, S. 4 was introduced in the 86th Congress. It was identical to
S. 174, with one exception not relevant here. It passed the Senate by a
large margin (110 Cong. Rec. 17,458 (1964)), but was amended in the
House (110 Cong. Rec. 17,461 (1964)). A conference committee was
convened and adopted with few amendments the House version of the
bill, H.R. 9070. See H.R. Rep. No. 1829, 88th Cong., 2d Sess. (1964).
The conference bill was approved by both Houses (110 Cong. Rec.
20,603, 20,632 (1964)) and signed by the President on September 3,
1964.

Section 5(a) of the Act deals with state and private property com-
pletely surrounded by wilderness areas. It provides:

In any case where State-owned or privately owned land
is completely surrounded by national forest lands within
areas designated by this chapter as wilderness, such State
or private owner shall be given such rights as may be
necessary to assure adequate access to such State-owned
or privately owned land by such State or private owner
and their successors in interest, or the State-owned land
or privately owned land shall be exchanged for federally
owned land in the same State of approximately equal
value under authorities available to the Secretary of Agri-
culture: Provided, however, that the United States shall
not transfer to a State or private owner any mineral
interests unless the State or private owner relinquishes or
causes to be relinquished to the United States the mineral
interest in the surrounded land.

Since the enactment of the Wilderness Act, your department has inter-
preted this language to preserve the statutory right of access you found
in 16 U.S.C. 8478.40 Because, in my opinion, 8478 does not grant a
right of access to inholders other than actual settlers, the question
presented here is whether §5(a) grants to inholders a broad right of
“adequate access” beyond any existing private rights. | believe it does
not.

The term “adequate access” is not defined in the Act, but the legisla-
tive history makes clear that the term includes access not consistent
with wilderness uses.4l For example, in both the Senate and House

40See note 37 supra.
4 Other sections apply to uses consistent with wilderness preservation. In § 5(b), 16 U.S.C.
§ 1134(b), Congress provided that where valid mining claims or other valid occupancies are sur-
rounded by a national forest wilderness area, the Secretary of Agriculture shall, by reasonable
regulations consistent with the preservation of the area as wilderness, permit ingress to and egress
from such surrounded areas by means which have been or are being customarily enjoyed with respect
to similarly situated areas. Cf. 16 U.S.C. § 1133(d) (provides for regulation of ingress and egress
consistent with use of land for mineral exploration and development). Section 5(b) did not appear in
either S. 174 or S. 4. It did appear in several early House versions of the bill, and these versions
expressly included “privately owned lands" in addition to valid mining claims and other valid
Continued
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debates, repeated references were made to road construction for motor-
ized vehicles. See, e.g., 107 Cong. Rec. 18,105 (1961); 109 Cong. Rec.
5,925-26 (1963). Accordingly, your regulation defining “adequate
access” does not limit access to established uses or to means consistent
with wilderness uses. It includes access which “will serve the reason-
able purposes for which the state and private land is held or used.” £
What constitutes adequate access will depend on the facts and circum-
stances of each case, and is a determination left to your discretion.

The Act requires that the state or private inholder be given such
rights as are necessary to assure adequate access, or that the land be
exchanged for federally owned land of approximately equal value. The
language of §5(a) indicates that a landowner has a right to access or
exchange. If he is offered either,, he has been accorded all the rights
granted by the statute. If you offer land exchange, the landowner has
no right of access under § 5(a). This interpretation is supported by the
legislative history of the section.43

The language of § 5(a) first appeared in an amendment to S. 174, 87th
Cong., 1st Sess. (1961). Senator Bennett of Utah proposed the amend-
ment in response to concerns of the Western Association of State Land
Commissioners, and, accordingly, the amendment pertained only to
state-owned land. 107 Cong. Rec. 18,092 (1961).44 The Senator identi-
fied a series of “loopholes” in the bill. He described the 13th loophole
as follows: “No provision is made in S. 174 to preserve the right of

occupancies. This reference to privalely owned lands was deleted in later versions of the bill, such as
H.R. 9070. The reporis do not explain this deletion. It may have occurred because of the decision
during the same session to include privately owned land in § 5(a).

The final paragraph of §5, 16 U.S.C. § 1134(c), authorizes you to acquire state or privately owned
land only if either the owner concurs or Congress specifically authorizes the acquisition.

42See 36 C.F.R. §293.12, note 27 supra.

3 Your department relies on the legislative history of subsequent legislation to support its conten-
tion that § 5(a) grants a right to adequate access to inholders. In a report filed in conjunction with the
Indian Peaks Wilderness Area, et al, 16 U.S.C. § 1132 note, the House Committee noted that §5 of
the Wilderness Act requires the Secretary to give private landowners adequate access. H.R. Rep. No.
1460, 95th Cong., 2d Sess. 9-10 (1978). The report does not discuss the exchange option.

This legislative observation is not a part of the legislative history of the Wilderness Act. It is the
intent of the Congress that enacted a law that controls interpretation of that law. United Airlines, Inc.
v. McMann. 434 U.S. 192, 200 n.7 (1977); Teamsters v. United States, 431 U.S. 324, 354 n.39 (1977).
W hatever evidence is provided by the report on the subsequent legislation is overcome by conflicting
evidence. See Southeastern Community College v. Davis, 442 U.S. 397, 411-12 (1979); Oscar Mayer &
Co. v. Evans, 441 U.S. 750, 758 (1979).

44 The resolution passed by the Western State Land Commissioners suggested that the bill be
amended to contain the following provision:

Whenever an area including State-owned land is incorporated in the wilderness system,

provision shall be made for access to such land adequate for the reasonable exercise of

its rights therein by the State and those claiming under it ... . Provided, however,

that, if the recommendation by which an area including State-owned land is incorpo-

rated in the wilderness system shall fail to provide for access to the State-owned land

therein, then the owning State may, at its election, use the included State land as base

in making indemnity selection of lands, including the mineral rights therein as provided

in applicable U.S. statutes.
107 Cong. Rec. 18,103 (1961). The resolution illustrates that the Commissioners also believed access
could be denied. The indemnity statutes to which the resolution refers, 43 U.S.C. 851, 852, allow states
to make indemnity selections whenever school sections are lost because of other reservations or grants
of the land.
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access to State school sections or other lands. This should certainly be
done or alternatively, the States should be permitted to choose Federal
lands in another location in lieu of the land isolated within wilderness
areas.” Id. The choice referred to by Senator Bennett was the choice of
lands if access were denied, not the choice of either access or exchange.
He stated that the purpose of his amendment was to “give the States
access to State lands within wilderness areas established under the bill,
or indemnify the States for loss of such access.” 107 Cong. Rec. 18,103
(1961). He did not indicate that a state could choose between access
and indemnity. His amendment provided in part:
In any case where State-owned land is completely sur-

rounded by lands incorporated into the wilderness system

such State shall be given (1) such rights as may be neces-

sary to assure adequate access to such State-owned land

by such State and its successors in interest, or (2) land in

the same State, not exceeding the value of the surrounded

land, in exchange for the surrounded land. Exchanges of

land under the provisions of this subsection shall be ac-

complished in the manner provided for the exchange of

lands in national forests.

107 Cong. Rec. 18,103 (1961). In urging support of his amendment,
Senator Bennett explained:4%6
[TThe Western Association of State Land Commissioners
unanimously adopted a resolution calling for indemnifica-
tion to the States which will lose access to State lands in
wilderness areas established under S. 174, Where State
school sections or other State lands are isolated by wilder-
ness areas, the State should be given an opportunity, if
access is denied, to make in lieu selections of Federal lands
in other areas.

Id. (emphasis added).46 These statements demonstrate that Senator
Bennett believed that access not consistent with wilderness preservation
could be denied, and wanted to give states an alternative in such
circumstances.

The Senator later explained that his amendment was designed to
correct problems states had experienced with land exchanges in the
past. 107 Cong. Rec. 18,105 (1961). He wanted to ensure that if the
state land was “locked up,” the state clearly would be entitled to an
exchange. He further explained:

45 Authority to exchange land is provided by 16 U.S.C. §§485, 486 (originally enacted as Act of
Mar. 20, 1922, ch. 105, 42 Stat. 465) and 16 U.S.C. § 516 (originally enacted as Act of Mar. 3, 1925,
ch. 473, 43 Stat. 1215).

46His belief that access to state-owned lands may be denied entirely may result in part from the
language of §4(c), 16 U.S.C. § 1133(c), which specifically protected only existing private rights. He
made no statements relying on this language, however.
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The first choice, providing that the State shall have adequate
access, would in fact defeat the value of the wilderness bill,
assuming there were a very valuable mineral in a State
school section, and the State were to decide that it was
worth money to drive a road through the wilderness to
get to it. This would change the situation with respect to
existing law, because we would be imposing particular
restrictions, in spirit at least, with respect to access to the
land.

Id. (emphasis added).

Because of misunderstandings regarding the effect of the proposed
amendment on mineral lands, Senator Bennett withdrew the amend-
ment to allow time to confer with other Senators from western states.
He re-offered the amendment the following day, with minor changes
not relevant here. 107 Cong. Rec. 18,384 (1961). Senator Church, who
earlier had expressed reservations about the amendment, now voiced
his support. In his brief remarks, he stated:

I think the amendment is fair to the States involved. If
they need rights of access, they should have them; if they
want to relinquish the land, they ought to have the right
to acquire other land of comparable value.

Id. Although we can infer from these remarks an understanding that
the section gives states the option of choosing access or exchange, the
statement does admit of other interpretations. In light of the evidence
to the contrary, the resolution of this question cannot be rested on the
remarks of one senator during debate on the Senate floor, where “the
choice of words ... is not always accurate or exact.” In re Carlson,
292 F. Supp. 778, 783 (C.D. Cal. 1968), citing United States v. Internat'l
Union UAW-CIO, 352 U.S. 567, 585-86 (1957). If the Congress had
intended to grant landowners a right to adequate access, it could have
done so expressly. Resolving the doubt in favor of the grantee of such a
right would violate the well-established rule that any doubts as to
congressional grants of property interests must be resolved in favor of
the government. Andrus v. Charleston Stone Prod. Co., 436 U.S. 604, 617
(1978); United States v. Union Pac. R.R., 353 U.S. 112, 116 (1957).

The Senate agreed to Senator Bennett’s amendment to S. 174, but
S. 174 did not pass the House during the 87th Congress. A House
version of the bill did include a similar provision, also applicable only
to state-owned land. The House report on this bill indicated that the
section required only that a state be given either access or exchange; it
did not indicate that the state could choose between them, or that
adequate access otherwise was guaranteed. It stated:

If surrounded land is owned by a State, the State would
be given either right of access or opportunity of exchange.
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. . . Ingress and egress would be provided for all valid
occupancies.

H.R. Rep. No. 2521, 87th Cong., 2d Sess. 108 (1962) (emphasis added).

Variations of Senator Bennett’s amendment appeared in both the
Senate and House versions of the wilderness legislation in the 88th
Congress. S. 4, 88th Cong., 1st Sess. 8 3(j) (1963); H.R. 9070, 88th
Cong., 2d Sess. §6(a) (1964). The Senate committee report on S. 4
indicates that the understanding that states could be denied access and
offered a land exchange as indemnity remained unchanged:

Section 3(j) provides that where State inholdings exist
in wilderness areas, the State shall be afforded access, or
shall be given Federal lands in exchange of equal value.

The amendment is an attempt to clarify the intention of
the Senate in regard to section 3(j), which was originally
proposed, withdrawn, revised, again proposed and
adopted during floor consideration of S. 174 in 1962 [sic].
The amended section represents a more deliberate and
careful drafting and consideration.

S. Rep. No. 109, 88th Cong., 1st Sess. 10, 21 (1963).

The House modified this section to include “privately owned land”
in the first paragraph regarding “adequate access,” rather than in the
second paragraph regarding “ingress and egress.” This modification is
not explained in the House report. See H.R. Rep. No. 1538, 88th Cong.,
2d Sess. 13 (1963). The change was discussed in both the Senate and
House hearings, however. The sentiment expressed was that private
owners should have the same rights as the States. National Wilderness
Preservation Act: Hearings on H.R. 9070, H.R. 9162, S. 4 and Related
Bills, Before the Subcomm. on Public Lands of the House Comm, on
Interior and Insular Affairs, 88th Cong., 2d Sess. 1369-72 (1963). Both
public witnesses and congressmen stated that ingress and egress was
uncertain under both 16 U.S.C. §478 and the wilderness acts, and that
the same provision for exchange should be made for private owners as
was made for States. Id. There is no indication that this addition of
privately owned lands modified the purpose of the section as identified
by Senator Bennett.

In sum, if uses are well-established prior to wilderness designation,
they may be permitted to continue.4 In addition, all existing private

47  Section 4(d)(1) of the Act, 16 U.S.C. § 1133(d)(1), provides that the *“use of aircraft or motor-
boats, where these uses have already become established, may be permitted to continue subject to such
restrictions as the Secretary of Agriculture deems desirable.” The committee reports reveal an intent
that other well-established uses also be permitted to continue. See. e.g.. S. Rep. No. 109, 88th Cong.,
Ist Sess. 2, 10 (1963). See also 109 Cong. Rec. 5926 (1963) (Senator Church, a sponsor of the bill,
expressed the view that owners of ranches be allowed to continue “the customary usage of their
property for ingress and egress according to the customary ways”).
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rights of access are preserved. Even if the landowner has no prior
existing right to access not consistent with wilderness uses, the Wilder-
ness Act requires that “adequate access” be given or that an offer be
made to the landowner to exchange the land for federal land of ap-
proximately equal value. As a result of §5(a), therefore, the inholder
actually may possess more access “rights” than were possessed prior to
wilderness designation. If the landowner rejects an offer of land ex-
change, he may retain title to the inholding and exercise access rights
consistent with wilderness uses, or he may consent to acquisition of his
land by the federal government.

These responses to the questions you have asked should provide
satisfactory guidance in your performance of your federal land manage-
ment responsibilities.

Sincerely,
Benjamin R. Civiletti



The Attorney General’s Duty to Defend and Enforce
Constitutionally Objectionable Legislation

The Attorney General has a duty to defend and enforce both the Acts of Congress and
the Constitution; when there is a conflict between the requirements of the one and the
requirements of the other, it is almost always the case that he can best discharge the
responsibilities of his office by defending and enforcing the Act of Congress.

While there is no general privilege in the Executive to disregard laws that it deems
inconsistent with the Constitution, in rare cases the Executive’s duty to the constitu-
tional system may require action in defiance of a statute. In such a case, the Executive’s
refusal to defend and enforce an unconstitutional statute is authorized and lawful.

July 30, 1980

The Chairman of the Senate Subcommittee on Limitations of

Contracted and Delegated Authority

My Dear Mr. Chairman: In your letter of June 25, 1980, you asked
that | answer eleven questions posed by you concerning the legal
“authority” supporting “the Justice Department’s assertion that it can
deny the validity of Acts of Congress.” | am pleased to respond. | have
taken the liberty of setting these eleven questions out verbatim so the
context in which my answers are given will be clear. My answers
follow several preliminary observations about the form of the questions
asked and the general nature of the Department’s “assertion” in this
matter.

The Attorney General has a duty to defend and enforce the Acts of
Congress. He also has a duty to defend and enforce the Constitution. If
he is to perform these duties faithfully, he must exercise conscientious
judgment. He must examine the Acts of Congress and the Constitution
and determine what they require of him; and if he finds in a given case
that there is conflict between the requirements of the one and the
requirements of the other, he must acknowledge his dilemma and
decide how to deal with it. That task is inescapably his.

I concur fully in the view, expressed by nearly all of my predecessors
that when the Attorney General is confronted with such a choice, it is
almost always the case that he can best discharge the responsibilities of
his office by defending and enforcing the Act of Congress. That view is
supported by compelling constitutional considerations. Within their re-
spective spheres of action the three branches of government can and do
exercise judgment with respect to constitutional questions, and the
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Judicial Branch is ordinarily in a position to protect both the govern-
ment and the citizenry from unconstitutional action, legislative and
executive; but only the Executive Branch can execute the statutes of
the United States. For that reason alone, if executive officers were to
adopt a policy of ignoring or attacking Acts of Congress whenever
they believed them to be in conflict with the provisions of the Constitu-
tion, their conduct in office could jeopardize the equilibrium established
within our constitutional system.

At the same time, | believe that if Congress were to enact a law
requiring, for example, that the Attorney General arrest and imprison
all members of the opposition party without trial, the Attorney General
could lawfully decline to enforce such a law; and he could lawfully
decline to defend it in court. Indeed, he would be untrue to his office if
he were to do otherwise. This is not because he has authority to “deny
the validity of Acts of Congress.” It is because everything in our
constitutional jurisprudence inescapably establishes that neither he nor
any other executive officer can be given authority to enforce such a
law. The “assertion” of the Department of Justice is nothing more, nor
less, than this.1

I have one further observation. In your letter you state that your
request “does not include those situations where the Acts themselves
touch on constitutional separation of powers between Executive and
Legislative Branches . . . .” Since almost all of the legal authority
dealing with this question, from the trial of Andrew Johnson to the
arguments of Attorney General Levi in Buckley v. Valeo, 424 U.S. 1
(1976), deal with separation of powers issues, your limitation is strin-
gent. I will not discuss all the pertinent authorities if you will permit
me to note that in this field the historical predominance of separation of
powers issues is no accident. | have said that the Executive can rarely
defy an Act of Congress without upsetting the equilibrium established
within our constitutional system; but if that equilibrium has already
been placed in jeopardy by the Act of Congress itself, the case is much
more likely to fall within that narrow class.

The traditional debate over the nature and extent of the President’s
supervisory authority as chief executive provides a good illustration of
the phenomenon to which | have just referred. From time to time
Congress has attempted to limit the President’s power to remove, and
thereby control, the officers of the United States. Some of these at-
tempts have been consistent with the Constitution; others have not. In

11 note that an analogous situation is presented where an individual subject to a court injunction
believes that injunction to be unconstitutional or legally invalid. The well-established rule is that such
an injunction must be obeyed until it is dissolved or modified on appeal in order to preserve the
integrity of the judicial process. Walker v. City of Birmingham, 388 U.S. 307 (1967). The Court in
Walker, however, was careful to emphasize that it did not have before it a case in which "the
injunction was transparently invalid.” I1d. at 315. If an Act of Congress directs or authorizes the
Executive to take action which is "transparently invalid” when viewed in light of established constitu-
tional law, | believe it is the Executive’s constitutional duty to decline to execute that power.
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every one of these instances, however, it was the Act of Congress itself
that altered the balance of forces between the Executive and Legisla-
tive Branches; and if the Executive had invariably honored the Act, our
constitutional system would have been changed by fait accompli. Ac-
cordingly, in some of the cases in which the constitutionality of the Act
was in doubt, the Executive determined that it could best preserve our
constitutional system by refusing to honor the limitation imposed by the
Act, thereby creating, through opposition, an opportunity for change
and correction that would not have existed had the Executive acqui-
esced. See Myers v. United States, 272 U.S. 52 (1926). Inter-branch
disputes over other separation-of-powers issues can follow a similar
course.

I now turn to your specific questions.

Question 1.  What is the specific authority (if any) deriving from Eng-
lish constitutional history which supports the Justice De-
partment’s assertion that it can deny the validity of Acts
of Congress?

As | have suggested, the Department’s “assertion” depends entirely
upon the proposition that there are fundamental limitations on the
authority of the Legislative and Executive Branches of our govern-
ment. This, in fact, is the central legal principle in our constitutional
system—our system of “limited” government—and it is a principle that
the English have rejected. Accordingly, English constitutional history is
important for our purposes, not because it supports my view that in a
system of “limited” government there are powers and duties that
cannot be imposed upon executive officers, but because it illustrates
how constitutional government can develop towards a radically differ-
ent model—a model in which there is no fundamental limitation upon
legislative power. It is true that there are early English cases that I
could cite in my behalf. I am reminded in particular of Coke’s judg-
ment in Calvin's Case, 1 Co. Rep. 1 (immutable natural law prevents
Parliament from separating a subject from the protection of his king).
But even though these early precedents enjoyed some vitality on this
side of the Atlantic as late as the time of the American Revolution
(consider, for example, James Otis’ classic attack on the writs of assist-
ance, February 24, 1761, printed in Commager, Documents of Ameri-
can History 45 (5th ed. 1949)), they did not carry the day in their own
country.

I should add that | consider the 17th century dispute between Parlia-
ment and the Stuart kings over the so-called “dispensing power” to be
directly relevant to the questions you have raised. The history of that
dispute was well-known to the Framers of the Constitution, and it is
clear that they intended to deny our President any discretionary power
of the sort that the Stuarts claimed. We must remember, however, that
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it was largely as a result of Parliament’s victory in that matter that the
English came to abandon any notion that “fundamental law” limited
the powers of the legislative sovereign. This is the very notion upon
which our Constitution, and the Department’s view of this question,
depends. In our system of limited government, unlike the English
system, there are some things that the legislature and the officers of the
government cannot lawfully do.

Question 22 What is the specific authority (if any) deriving from the
Constitutional Convention and other expressions of the
Framers which supports the Justice Department’s asser-
tion that it can deny the validity of Acts of Congress?

The available evidence concerning the intentions of the Framers
lends no specific support to the proposition that the Executive has a
constitutional privilege to disregard statutes that are deemed by it to be
inconsistent with the Constitution. The Framers gave the President a
veto for the purpose, among others, of enabling him to defend his
constitutional position. They also provided that his veto could be over-
ridden by extraordinary majority in both Houses. That being so, an
argument can be made that the Framers assumed that the President
would not be free to ignore, on constitutional grounds or otherwise, an
Act of Congress that he had been unwilling to veto 2 or had been
enacted over his veto.

At the same time, | believe that there is relatively little direct evi-
dence of what the Framers thought, or might have thought, about the
Executive’s obligations with regard to Acts of Congress that were
transparently inconsistent with the Constitution; and, indeed, the ques-
tion remained open for some time after the Constitution was adopted.
President Jefferson, for example, writing of the Alien and Sedition Acts
in 1804, concluded that each branch had power to exercise independent
judgment on constitutional questions and that this was an important
element in the system of checks and balances:

The judges believing the [Sedition law] constitutional, had
a right to pass a sentence of fine and imprisonment; be-
cause that power was placed in their hands by the Consti-
tution. But the executive, believing the law to be uncon-
stitutional, was bound to remit the execution of it; because
that power has been confided to him by the Constitution.
The instrument meant that its coordinate branches should
be checks on each other.

8 Writings of Thomas Jefferson 310 (1897).

2The President’s failure to veto an unconstitutional Act of Congress does not in itself estop the
Executive from challenging the Act in court at a future date, nor does it cure the constitutional defect
where the question is one of separation of powers. See Myers v. United States, 272 U.S. 52 (1926);
National League of Cities v. Usery, 426 U.S. 833, 841 n.12 (1976).
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President Jefferson’s view was not to prevail, although other early
Presidents, including Andrew Jackson, were to express similar senti-
ments from time to time.

As | have said, | do not believe that the prerogative of the Executive
is to exercise free and independent judgment on constitutional questions
presented by Acts of Congress. At the same time, | think that in rare
cases the Executive’s duty to the constitutional system may require that
a statute be challenged; and if that happens, executive action in defiance
of the statute is authorized and lawful if the statute is unconstitutional.
That brings me to your next question.

Question 3: What is the specific authority (if any) deriving from Su-
preme Court or other judicial opinions which supports the
Justice Department’s assertion that it can deny the validi-
ty of Acts of Congress?

In Myers v. United States, 272 U.S. 52 (1926), the Supreme Court was
asked to decide whether the President had acted lawfully in removing a
postmaster from office in contravention of an Act of Congress. The
Act provided that postmasters were not to be removed by the President
without the advice and consent of the Senate. The case involved a
claim for back salary filed by the heirs of the postmaster who had been
removed. The action was brought in the Court of Claims under statute
that gives that court jurisdiction to hear cases not sounding in tort
arising out of conduct by executive officers alleged to be unlawful
under the Constitution or Acts of Congress.

When the case came before the Supreme Court, the Solicitor Gen-
eral, appearing for the United States, assailed the attempt to limit the
removal power. He argued that the statute imposed an unconstitutional
burden upon the President’s supervisory authority over subordinate
officers in the Executive Branch. Senator Pepper made an amicus curiae
appearance and argued that the statute was constitutional. The Court
ruled that the statute was unconstitutional. More to the point, the Court
ruled that the President’s action in defiance of the statute had been
lawful. It gave rise to no actionable claim for damages under the
Constitution or an Act of Congress in the Court of Claims.

In my view, Myers is very nearly decisive of the issue you have
raised. Myers holds that the President’s constitutional duty does not
require him to execute unconstitutional statutes; nor does it require him
to execute them provisionally, against the day that they are declared
unconstitutional by the courts. He cannot be required by statute to
retain postmasters against his will unless and until a court says that he
may lawfully let them go. If the statute is unconstitutional, it is uncon-
stitutional from the start.

I wish to add a cautionary note. The President has no “dispensing
power.” If he or his subordinates, acting at his direction, defy an Act of
Congress, their action will be condemned if the Act is ultimately
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upheld. Their own views regarding the legality or desirability of the
statute do not suspend its operation and do not immunize their conduct
from judicial control. They may not lawfully defy an Act of Congress
if the Act is constitutional. This was the teaching of a near sequel of
Myers, Humphreys Executor v. United States, 295 U.S. 602 (1935); and it
is a proposition that was implicit in many prior holdings. In those rare
instances in which the Executive may lawfully act in contravention of a
statute, it is the Constitution that dispenses with the operation of the
statute. The Executive cannot.

Question 4:  What is the specific authority (if any) deriving from opin-
ions of the Attorneys General which supports the Justice
Department’s assertion that it can deny the validity of
Acts of Congress?

The formal opinions of my predecessors in this Office establish with
clarity the general principles upon which this Department continues to
rely in dealing with real or apparent conflicts between Acts of Con-
gress and the Constitution. See, e.g., 40 Op. Att’y Gen. 158, 160, and
opinions cited therein. As | have already said, | support those opinions
fully. All of them emphasize our paramount obligation to the Acts of
Congress. None of them concludes that the Executive must enforce and
defend every Act of Congress in every conceivable case, the require-
ments of the Constitution notwithstanding.

Question 5: What is the specific authority (if any) deriving from ex-
press language in statutes or their legislative history
which supports the Justice Department’s assertion that it
can deny the validity of Acts of Congress?

The statutes that define the Office of the Attorney General require
him to render opinions upon questions of law, and they require him to
conduct litigation in which the United States is interested. None of the
statutes either requires or forbids him to inquire into the constitutional-
ity of statutes.3 As | have said, the traditional opinion has been that the
Attorney General, in the due performance of his constitutional function
as an officer of the United States, must ordinarily defend the Acts of
Congress. As | have said, | subscribe fully to that position.

Question 6: What is the specific authority (if any) deriving from his-
toric practice prior to the current Administration which
supports the Justice Department’s assertion that it can
deny the validity of Acts of Congress?

Marbury v. Madison, 1 Cranch 137 (1803), was probably the first case
in which the Executive made no effort to defend an Act of Congress

3Quite apart from the provisions of any statute prescribing the duties or the authority of the
Attorney General, the Constitution itself provides that the President '‘may require the Opinion in
Writing, of the principal Officer in each of the executive Departments upon any subject relating to the
Duties of their respective Offices." U.S. Const. Art. II, 82, cl. I
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on a constitutional point. President Jefferson was strongly of the view
that Congress had no power to give the Supreme Court (or any other
court) authority to control executive officers through the issuance of
writs of mandamus. See 1 Warren, The Supreme Court in United States
History 232, 242-43 (1922). When Mr. Marbury and the other “mid-
night judges” initiated an original action in the Supreme Court to
compel delivery of their commissions, President Jefferson’s Attorney
General, Levi Lincoln, made no appearance in the case except as a
reluctant witness. See 1 Cranch 143-44. No attorney appeared on behalf
of Secretary Madison. The Court ultimately resolved the case by agree-
ing and disagreeing with President Jefferson. The Court held that the
relevant statute was unconstitutional to the extent that it attempted to
give the Supreme Court power to issue writs of mandamus against
executive officers, but that there was no general principle of law that
would prevent Congress from giving that power to the lower courts.

A second significant historical incident involving a refusal by the
Executive to execute or defend the Acts of Congress on constitutional
grounds arose during the administration of Andrew Johnson. In defi-
ance of the Tenure in Office Act, which he deemed to be unconstitu-
tional, President Johnson removed his Secretary of War. This action
provided the legal basis for one of the charges that was lodged against
him by his opponents in the House; and during his subsequent trial in
the Senate, the arguments offered by counsel on both sides provided an
illuminating discussion of the responsibilities of the Executive in our
constitutional system. See 2 Trial of Andrew Johnson 200 (Washington
1868). President Johnson was acquitted by one vote.

I will mention a third incident that illustrates an interesting variation
on the historical practice. In the midst of World War IlI, as a result of
the work of the House Committee on Un-American Activities, Con-
gress provided, in a deficiency appropriations act, that no salary or
compensation could be paid to certain named government employees.
These individuals had been branded in the House as “irresponsible,
unrepresentative, crackpot, radical bureaucrats.” The Executive re-
sponded to the statute by taking two courses at once. The Executive
enforced the letter of the statute (by not paying the salary of the
employees in question), but joined with the employees in a legal attack
upon the constitutionality of the relevant provision. When the case
came before the Supreme Court, an attorney was permitted to appear
on behalf of Congress, as amicus curiae, to defend the statute against
the combined assault. The Court struck the relevant provision, holding
that it was a bill of attainder, and allowed the employees to recover.
United States v. Lovett, 328 U.S. 303 (1946).

Altogether, there have been very few occasions in our history when
Presidents or Attorneys General have undertaken to defy, or to refuse
to defend, an Act of Congress. Most of the relevant cases are cited
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either in the foregoing discussion or in the answers that the Senate
Legal Counsel has provided to you in response to these same questions.

Question 7:  What is the specific support (if any) expressed in any
scholarly article or book for the Justice Department’s
assertion that it can deny the validity of Acts of Con-
gress?

A helpful scholarly discussion of this problem, together with citations
to other works, may be found in Edward Corwin’s book on the Presi-
dency. Taking full advantage of his scholarly prerogative, Corwin
ignores the teaching and, indeed, the holding of Myers and concludes
that the President, even though he may doubt the constitutionality of a
statute, “must promote its enforcement by all the powers constitution-
ally at his disposal unless and until enforcement is prevented by regular
judicial process.” 2 E. Corwin, The President, Office and Powers,
1887-1957, 66 (4th rev. ed. 1957).

Question 8 What is the specific authority (if any) deriving from ethi-
cal pronouncements which supports the Justice Depart-
ment’s assertion that it can deny the validity of Acts of
Congress?

The “ethical” obligations that devolve upon the Attorney General as
a member of the legal profession cannot enlarge or contract his duties
as an officer of the United States. There is nothing in my obligation to
my profession or to the courts that prevents me from discharging my
duty either to defend the Acts of Congress or to question them in the
rare cases in which that is appropriate.

Question 9:  What specific instances are there in which a court or bar
association has expressly asserted an ethical duty for gov-
ernment litigators to inquire into the validity of Acts of
Congress?

I know of no decision by a court or a bar association that expressly
asserts that government litigators have an ethical duty either to inquire
into the validity of Acts of Congress or to defend them.

Question 10: Has the Justice Department ever sought from Congress
legislation to deal with any asserted ethical problem in
litigation concerning the validity of Acts of Congress?

No.

Question 11: Has there been any relevant change in the ethical rules
in the past few years, since the Justice Department has
first begun denying the validity of Acts of Congress?

I know of no recent change in any ethical rule that relates to this
problem. Your question assumes that the Justice Department has some
new policy in this field. From what | have said in response to your
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questions, and from the historical examples | have given, | hope it is
clear that we have no new policy. Our policy is an old one.

Sincerely,

Benjamin R. Civiletti
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Authority of the Secretary of the Treasury Under the
New York City Loan Guarantee Act of 1978

The authority of the Secretary of the Treasury to issue guarantees under the New York
City Loan Guarantee Act of 1978, P.L. No. 95-339 and P.L. No. 95-415, was not
affected by a rider in the Senate appropriation bill, H.R. 7631, under § 101(a)(3) of the
Continuing Appropriations Resolution, P.L. No. 96-369, 94 Stat. 1351.

Section 101(a)(3) of the Continuing Appropriations Resolution was intended to distinguish
between matters considered by both the Senate and the House of Representatives in
their appropriations bills, for which the more restrictive of the two provisions on an
agency's authority is to govern, and matters considered by only one House in its
appropriations bill, for which the authority and conditions of FY 1980 appropriations
are to govern.

The restriction on the Secretary of the Treasury’s authority to issue guarantees under the
New York City Loan Guarantee Act of 1978 is found only in the Senate version of the
appropriations bill pertaining to the New York City Loan Guarantee program and had
not been considered by the House of Representatives; therefore, the Senate rider did
not operate (under § 101(a)(3) of the Continuing Appropriations Resolution) to restrict
the Secretary’s authority to issue New York City loan guarantees.

The Attorney General does not have the authority to issue opinions on questions arising
out of a business transaction between a private person and the government when the
private person has insisted on receiving an Attorney General opinion for his benefit and
the requesting department head has no real concern about the question.

The Attorney General will issue opinions related to business transactions between the
government and private persons only when the transaction raises a substantial and
genuine issue of law arising in the administration of a Department.

October 2, 1980

The Secretary of the Treasury

My Dear Mr. Secretary; You have asked my Opinion whether a
rider contained in the Senate-passed version of H.R. 7631, concerning
administrative funds for the New York City Loan Guarantee program,
affects your authority to issue guarantees pursuant to the New York
City Loan Guarantee Act of 1978, Pub. L. Nos. 95-339 and 95-415.
For reasons elaborated below, | conclude that the rider in question has
not taken effect, and therefore does not restrict your authority under
the Guarantee Act.

In pertinent part, H.R. 7631, as passed by the Senate, provided:

For necessary administrative expenses as authorized by
the New York City Loan Guarantee Act of 1978 (Public
Law 95-415), $922,000: Provided, That none of these funds
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may be used to administer programs to issue loan guarantees
to New York City for the purpose of permitting the Munici-
pal Assistance Corporation to use the proceeds of its borrow-
ings in fiscal years 1981 and 1982 to meet the City's financ-
ing needs afterfiscal year 1982.

The italicized language is the rider, which was a committee amend-
ment. 126 Cong. Rec. S 12,589 (daily ed. Sept. 15, 1980). There is no
provision similar to the rider in the House-passed version of the bill.

As fiscal year 1980 drew to a close, there was no opportunity for the
normal conference procedure to resolve differences between the bills,
and Congress found it necessary to provide continuing appropriations
through H.J. Res. 610 for a number of agencies having pending appro-
priations. For agencies whose appropriations had passed both Houses,
the Resolution provides as follows, in § 101(a)(3):

Whenever the amount which would be made available
or the authority which would be granted under an Act
listed in this subsection as passed by the House as of
October 1, 1980, is different from that which would be
available or granted under such Act as passed by the
Senate as of October 1, 1980, the pertinent project or
activity shall be continued under the lesser amount or the
more restrictive authority: Provided, That where an item is
included in only one version of an Act as passed by both
Houses as of October 1, 1980, the pertinent project or
activity shall be continued under the appropriation, fund,
or authority granted by the one House, but at a rate for
operations not exceeding the current rate or the rate per-
mitted by the action of the one House, whichever is
lower, and under the authority and conditions provided in
applicable appropriation Acts for the fiscal year 1980.

The apparent purpose of § 101(a)(3) is to distinguish between matters
considered by both Houses, for which the more restrictive of the two
provisions is to govern, and matters considered by only one House, for
which “authority and conditions” are to revert to those found in fiscal
year 1980 appropriations.

Because the rider is found only in the Senate version of the underly-
ing 1981 appropriations bill, and the issue of restricting the mode of
administering New York City loan guarantees was not taken up in the
House, 8 101(a)(3) of H.J. Res. 610 specifies that the rider falls within
the proviso as an “item included in only one version of an Act.”
Therefore, it is superseded by the “authority and conditions” found in
applicable 1980 appropriations.
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This reading of the resolution is confirmed by the following explana-
tion provided by the Managers in the Conference Committee Report on
H.J. Res. 610:

The Committee of Conference agrees that, for the pur-
poses of this resolution in interpreting the language con-
tained in Section 101(a)(3) concerning restrictive authority
included in only one version of an Act as passed by the
House and Senate, the restrictive authority, as it applies to
the proviso concerning the New York City Loan Guaran-
tee Program, contained in the 1981 HUD Independent
Agency Appropriation Act, must have been carried in the
applicable Appropriation Act for Fiscal Year 1980, before
it is operative in Fiscal Year 1981.

The rider was “included in only one version of an Act” within the
meaning of the proviso to 8§ 101(a)(3), and was therefore, by the terms
of the proviso, superseded by the applicable appropriation act for fiscal
year 1980, which contains no such limitation. | therefore conclude that
the rider has not taken effect, and does not restrict your authority in
administering the Guarantee Act.*

Sincerely,

Benjamin R. civitetti

*As you know, Attorney General Elliot Richardson adopted the formal policy on October 1, 1973,
of not issuing opinions regarding the validity of guarantees or other obligations issued by federal
agencies unless the opinion request raises a genuine issue of law. Successive Attorneys General,
including myself, have adhered to this policy. In addition, Attorneys General have opined that they do
not have the authority to issue opinions when it is apparent that the request has been made, not
because the requestor has any real concern about his authority, but because private persons, who
engage in transactions with the United States, have insisted upon such an opinion for their benefit. 39
Op. Att'y Gen. Il, 17-19 (1937); 20 Op. Att’'y Gen. 463, 464 (1892). Because your request raises a
genuine issue of law, | believe that an Attorney General’s opinion on the narrow issue presented is
appropriate. |1 am also persuaded that this is a legal issue over which you have a serious concern and,
for that reason, | believe 1 have the authority to issue this opinion. | am troubled, however, by the
insistence of private lawyers involved in the New York guarantee transaction on receiving an
Attorney General opinion addressing this question. | ask you to inform private persons who transact
business with your department that the Attorney General will not issue opinions solely because they
feel it is important to protect them or guide them in their transactions, and that opinions related to
business transactions with the government will be issued only when the transaction raises a substantial
and genuine issue of law arising in the administration of a department.
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Standards for Closing a Meeting of the
Select Commission on Immigration and Refugee Policy

The Select Commission on Immigration and Refugee Policy is subject to the requirements
of the Federal Advisory Committee Act, which provides that advisory committee
meetings may be closed to the public only upon a determination that one or more of
the exemptions of the Government in the Sunshine Act is applicable.

The December 1980 meeting of the Commission may not be closed in its entirety for
national security and foreign policy reasons, insofar as it deals with matters not relating
to those issues; the spirit of the Federal Advisory Committee Act requires that the
meeting agenda be structured so that classified and other exempt information is consid-
ered separately from the main, and congressionally mandated public, policy discussions
and decisionmaking activities of the Commission.

October 10, 1980

The Chairman of the Select Commission on

Im migration and !'!Refugee Policy

My Dear Mr. Chairman: This is in response to your letter of Sep-
tember 2, 1980, concerning the possibility of closing the December
meeting of the Select Commission on Immigration and Refugee Policy
for national security and foreign policy reasons. | do not believe that
the meeting, in its entirety, may properly be closed on that ground to
the extent it deals with matters not relating to those issues, e.g., en-
forcement matters.

The Commission is an “advisory committee” as that term is defined
in §3(2) of the Federal Advisory Committee Act (FACA), 5 U.S.C.
App. I It is subject to the requirements of the Act. Under FACA
8 10(a)(1), advisory committee meetings must be open to the public
unless closed pursuant to 8 10(d). Section 10(d) permits closure of “any
portion of an advisory committee meeting where the President, or head
of the agency to which the Committee reports, determines that such
portion of such meeting may be closed to the public in accordance with
subsection (c) of 8 552b of Title 5 (Government in the Sunshine Act)”
(emphasis added). Thus an advisory committee meeting may be closed
only upon determination by an appropriate official 1that one or more

1 Either “the President or head of the agency to which the [Commission] reports.” For the
Commission, the President and the “agency head” are identical. However, the President has delegated
his functions under FACA to the Administrator of General Services, Executive Order No. 12024, §2,
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of the ten open-meeting exemptions of the Government in the Sunshine
Act is applicable. The determination must be in writing. Further, only
those portions of the meeting to which the exemption relied upon is
relevant may be closed; the remainder of the meeting must be open.

You give examples of the types of issues to be discussed at the
December meeting and state your belief that full consideration of those
issues may involve sensitive national security and foreign policy infor-
mation. You conclude, based on this, that the meeting should be closed
in order to permit the participants “to feel free to talk directly, con-
cretely, and confidentially on issues which vitally affect the formation
of immigration and refugee policy.”

Under applicable legal standards, only those portions of advisory
committee meetings “likely to disclose matters that are (A) specifically
authorized under criteria established by an Executive order to be kept
secret in the interests of national defense or foreign policy and (B) in
fact properly classified pursuant to such Executive order,” 5 U.S.C.
8§ 552b(c)(l) (emphasis added), may be closed for those reasons. It is, of
course, possible that the Commission, during its deliberations, might
need to consider particular information related to national defense or
foreign policy that has been properly classified (under the standards of
Executive Order No. 12065) by an official with classification authority.
If so, that portion of the meeting in which the particular information is
proposed to be discussed may be closed (with advance notice) under
the procedures of FACA § 10(d) and OMB Circular A-63, as amended.
It does not appear, however, that the entire December meeting may be
closed based on the speculation that a free-form exploration of issues
related to immigration policy might require that some classified infor-
mation be disclosed. The spirit of FACA requires that the meeting
agenda be structured so that classified and other exempt information is
considered separately from the main, and congressionally mandated
public, policy discussions and decisionmaking activities of the Commis-
sion, unless such structuring is impossible. | doubt that it would be
impossible in the case of the December meeting.

Should you believe that a portion of the December meeting must be
closed so that the Commission may consider specific classified informa-
tion, you should seek the assistance of the Committee Management
Secretariat of the General Services Administration in arranging for the
closure.

Sincerely,

Benjamin R. civitetti

who would be the appropriate official to make closing determinations with respect to meetings of the
Commission.
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INTRODUCTION AND SUMMARY

On November 4, 1979, at about 10:30 a.m. local time, several hun-
dred militant demonstrators overran the United States embassy
compound in Tehran, Iran, and took 63 American citizens hostage.
Thus began what one court later described as “a foreign policy crisis of
the gravest proportions,” American International Group, Inc. v. Islamic
Republic of Iran, 657 F.2d 430, 433 (D.C. Cir. 1981). During the next
444 days, before the final release of the 52 American citizens still held
hostage, the United States government responded to rapidly changing
events by drawing upon virtually every lawful political and economic
measure available to it. These included the declaration of a national
emergency, the proclamation and enforcement of an international
“freeze” of nearly $6 billion of lIranian assets, contentious litigation
against Iran before the International Court of Justice, participation in
wide-ranging domestic litigation involving the frozen assets, and an
unsuccessful attempt to rescue the hostages by military force. These
events culminated on January 19, 1981, in the initialing by the United
States and the Islamic Republic of Iran of a complex series of interna-
tional agreements principally set out in two declarations of the Demo-
cratic and Popular Republic of Algeria, the nation which had served as
the intermediary during their negotiation. Those agreements, the so-
called Algiers Accords, authorized the freeing of the hostages the
following day and the creation of an international arbitral tribunal to
resolve certain claims outstanding between the two governments and
their citizens in exchange, inter alia, for the release of the frozen Iranian
assets.

The extraordinarily broad range of legal questions raised and re-
solved during the course of the Iranian Hostage Crisis makes it a
seminal legal event, unique in our Nation’s history, whose domestic and
international repercussions will be felt for years to come. In the area of
domestic law, the Hostage Crisis raised complex questions relating to
the President’s constitutional authority to conduct foreign affairs and
the President’s statutory authority to take emergency measures in times
of crisis, questions that “touch fundamentally upon the manner in
which our Republic is to be governed,” Dames & Moore v. Regan, 453
U.S. 654, 659, (1981). In the area of international and foreign relations
law, the Hostage Crisis raised in rapid succession more issues than any
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other political event in recent memory—regarding extraterritoriality,
treaty law, extradition, deportation, recognition, state succession, for-
eign sovereign immunity, the act of state doctrine, the permissible use
of force under international law, the legality of various nonmilitary
reprisal measures, diplomatic and consular rights and immunities, and
practice and procedure before the International Court of Justice.

The 25 legal opinions that follow, issued over the 15-month period
that encompassed the Hostage Crisis, address most of these domestic
and international legal issues. These opinions were prepared by the
Office of Legal Counsel (OLC) in carrying out its assigned function of
assisting the Attorney General in the performance of his functions as
chief legal adviser to the President and the Cabinet.1 Two of these
opinions were issued as formal opinions of the Attorney General. Al-
though not all of these opinions were issued in 1980, we have chosen to
publish them together in the 1980 volume, both to preserve for the
reader the continuity of the historical events to which they relate, and
to illustrate the complex interrelationship between their numerous issues
of private and public, domestic and international law. The following
account of historical events is intended to illustrate the factual back-
ground of each of these opinions, to illuminate their relationship to one
another, and to indicate whether and how the issues discussed in them
were later resolved through domestic or international litigation.

A. Background of the Seizure

For 30 years after World War 11, the governments of Iran and the
United States encouraged the development and growth of commercial
relationships between their two countries under a network of formal
agreements that included the 1955 Treaty of Amity, Economic Rela-
tions, and Consular Rights, United States-lran, Aug. 15, 1955, 8 U.S.T.
899, T.ILA.S. No. 3853, 284 U.N.T.S. 93 (Treaty of Amity). Pursuant to
these international agreements, the Iranian government, headed by Shah
Mohammed Reza Pahlavi, adopted national development plans de-
signed to attract United States companies to invest in wholly owned
Iranian companies or joint ventures. The Shah’s government granted oil
concessions to American companies, developed a substantial military
force, borrowed extensively from United States banks, and contracted
with numerous private American contractors. Iran financed much of its
ambitious program of industrial modernization through oil exports,
which by 1978 amounted to more than 5 million barrels per day, or
more than $20 billion per year in foreign exchange. See Staff of the

'See 28 U.S.C. §§ 510, 512, 513 (1982); 28 C.F.R. §0.25(a) (1984). The opinions published here
represent only the most visible portion of the Office of Legal Counsel's total work product relating to
the Hostage Crisis. In addition to these formal opinions, the Office was called upon throughout the
Hostage Crisis to render informal written and oral legal advice that was never reduced to final opinion
form, as well as to assist in the research, drafting, and editing of numerous other legal documents
produced by the United States government.
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Joint Economic Comm., 96th Cong., 1st Sess., Economic Consequences
of the Revolution in Iran 111 (Comm. Print 1980).

In 1978, however, relations between the two countries became
strained. Within Iran, political opposition to the Shah’s regime grew
and civil strife became increasingly frequent. In January 1979, after
weeks of angry demonstrations directed against both the United States
and the Shah’s government, the Shah—his health failing—fled Iran and
sought refuge successively in Egypt, Morocco, the Bahamas, Mexico,
and, finally, the United States. Within two weeks of the Shah’s depar-
ture, the Ayatollah Ruhollah Khomeini, a fundamentalist Islamic leader
living in exile in France, returned to Iran and became its de facto ruler.

On November 4, 1979, shortly after the deposed Shah arrived in
New York to receive medical treatment, armed lIranian demonstrators
attacked the United States embassy compound in Tehran, seized em-
bassy property and archives, and took hostage all United States diplo-
matic and consular personnel present. Although the militants purported
to act in a private capacity, the Ayatollah’s government implicitly
endorsed the seizure by its failure to respond to it. Within hours of the
seizure, the Office of Legal Counsel was asked by the Attorney Gen-
eral, on an urgent basis, to identify, consider, and resolve various legal
issues associated with the seizure.

B. The Assets Freeze and the Trade Embargo

On November 7, 1979, three days after the seizure of the United
States embassy in Tehran, the Office of Legal Counsel (OLC) sent the
Attorney General an opinion concerning “Presidential Powers Relating
to the Situation in Iran.” That opinion reached four conclusions: (1)
that the President was authorized to block all assets of Iran and lIranian
nationals in the United States upon the declaration of a national emer-
gency pursuant to the International Emergency Economic Powers Act,
(codified at 50 U.S.C. 8§88 1701-1706 (Supp. Il 1979)) (IEEPA);2(2) that
even without declaring such an emergency, the President could, under
the Export Administration Act of 1979, 50 U.S.C. app. 88 2401 et seq.
(Supp. Il 1979) (EAA), prohibit or curtail the export of goods and
technology subject to the jurisdiction of the United States in a situation
such as this, where American national security and stated foreign policy
goals were threatened; (3) that- under international law, the United
States was entitled to restrict the movement of Iranian diplomatic and
consular personnel in the United States and to take appropriate
nonforcible reprisal actions against them; 3 and (4) that the President

2In passing, the opinion expressed the view that § 207(b) of IEEPA, 50 U.S.C. § 1706(b) (Supp. Il
1979), which authorizes Congress to terminate the exercise of the President’s emergency authority by
a concurrent resolution not submitted to the President pursuant to Article |, 8 7 of the Constitution,
was unconstitutional. Three and one-half years later, the Supreme Court held all such “legislative
veto” provisions unconstitutional. See INS v. Chadha,----- U.S . - , 103 S. Ct. 2764 (1983).

3The opinion cautioned, however, that absent a declaration of war, the President lacked statutory
authority to intern or expel Iranian nationals.
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not only possessed the constitutional power to send troops to aid

American citizens abroad, but also that his use of this power was not

necessarily constrained in these circumstances by the consultation and

reporting provisions of the War Powers Resolution, 50 U.S.C. 88 1541 —
1548 (1976) (WPR).

On November 11, 1979, OLC expanded upon these initial conclusions
in an opinion for the Attorney General entitled “Supplementary Discus-
sion of the President’s Power Relating to the Seizure of the American
Embassy in Iran.” That opinion concluded that although under the
Vienna Convention on Diplomatic Relations and Optional Protocol on
Disputes, Apr. 18, 1961, 500 U.N.T.S. 95, 23 U.S.T. 3227, Iranian
diplomats in the United States were not liable to any form of arrest or
detention, this prohibition could possibly be mitigated by placing those
diplomats in protective custody; by restricting their movements as a
reciprocal response to the restrictions placed on the movements of the
American diplomats in Tehran; by suspending the operation of the
Convention on the ground that Iran had materially breached its treaty
obligation to protect the United States embassy and its diplomats; or by
restricting lIranian diplomatic movements as a nonforcible reprisal for
Iran’s massive treaty violations. Second, the opinion reviewed the pro-
visions of the WPR and concluded that, while only the legislative veto
provision of the WPR, 50 U.S.C. § 1544(c), was facially unconstitu-
tional, cf note 2, supra, the consultation and reporting requirements of
the WPR might also be applied in ways that would unconstitutionally
interfere with the President’s power as Commander-in-Chief. See U.S.
Const., Art. Il, 82, cl. 1.4 Finally, the opinion outlined the detailed
steps that the President would have to take to issue immediately a
lawful executive order under IEEPA blocking lranian assets in the
United States.

On November 12, acting on national security grounds under § 232 of
the Trade Expansion Act of 1962, 19 U.S.C. § 1862 (1976 & Supp. Il
1979), President Carter ordered the discontinuation of all oil purchases
from Iran for delivery to the United States in a proclamation that was
drafted and issued with the Office of Legal Counsel’s assistance. Two
days later, apparently in anticipation of a United States assets freeze,
Iran announced its intent to withdraw all of its funds from American
banks and their overseas branches and to transfer them to other coun-
tries. See N.Y. Times, Nov. 15, 1979, 8§ A, at 1 col. 5. On the same day,
President Carter declared a national emergency pursuant to IEEPA
and the National Emergencies Act, 50 U.S.C. 8§ 1601-1651 (1976 &
Supp. Il 1979), and by executive order blocked the removal and
transfer of “all property and interests in property of the Government of

4The Office of Legal Counsel later expanded upon its analysis of the WPR in a February 12, 1980,
opinion for the Attorney General, which preceded the American attempt to rescue the hostages by
force. That opinion is discussed in greater detail in Part F, infra.
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Iran, its instrumentalities and controlled entities and the Central Bank
of Iran which are or become subject to the jurisdiction of the United
States or which are in or come within the possession or control of
persons subject to the jurisdiction of the United States.” “Blocking
Iranian Government Property,” Exec. Order No. 12,170, 44 Fed. Reg.
65,729 (1979), reprinted in 50 U.S.C. § 1701 note (Supp. V 1981).5 In
retaliation, Abolhassan Bani-Sadr, the Acting Foreign Minister of lIran,
announced the following day, November 15, that all American assets in
Iran had been nationalized.

Executive Order No. 12,170 froze all assets located in the United
States, or in the possession of persons subject to United States jurisdic-
tion, in which the government of Iran or any of its instrumentalities had
any interest. The freeze had an extraterritorial aspect, since it not only
purported to reach Iranian deposits held in banks located in the United
States, but also Iranian dollar deposits held in the overseas branches of
United States banks.6 The freeze did not extend, however, to assets
owned entirely by private Iranian citizens.

Six days later, on November 21, 1979, OLC sent to the Attorney
General an opinion entitled “Presidential Implementation of Emergency
Powers under the International Emergency Economic Powers Act.”
That opinion examined the President’s authority under IEEPA to act
not only with respect to foreign government property, but also to limit
or prohibit the transfer of property subject to United States jurisdiction
in which any foreign national had an interest. See 50 U.S.C. § 1702(a)
(Supp. 11l 1979). The opinion concluded that the President was entitled
to issue a single executive order invoking the remainder of his powers
under IEEPA in response to the situation in lIran, and thereby to

5According to one account, a Treasury Department watch officer read a French wire service
transmission at 4:45 A.M. on November 14, 1979, which stated that Iran was planning imminently to
withdraw its assets from American banks. After determining that no such withdrawals had yet been
made, Treasury Secretary William Miller woke President Carter at 5:45 A.M. and recommended that
the President sign the executive order. The order was signed at 8:00 A.M. See Escalating the Iranian
Drama, Bus. Wk., 31 (Nov. 26, 1979).

Drafting of the executive order had actually begun several days earlier. Although primary drafting
responsibility for this and later executive orders was located in the Department of the Treasury, the
Office of Legal Counsel played a role in drafting this order as well as all subsequent executive orders
issued to deal with the Hostage Crisis. The Office of Legal Counsel also performed its customary role
of reviewing this executive order prior to its execution both as to form and legality. See 28 C.F.R.
§0.25(b) (1984); §2(b) & (c) of Exec. Order No. 11030, 27 Fed. Reg. 5847 (1962) (delegating this
authority to the Assistant Attorney General, Office of Legal Counsel).

6A number of American banks proceeded to engage in major litigation in French, English, and
German courts over the extraterritorial effect of the President’s freeze order. That litigation was
ultimately mooted in January 1981 by the conclusion of the Algiers Accords. See generally HofTman,
The Iranian Assets Litigation, Private Investors Abroad—Problems and Solutions in International
Business in 1980 at 329, 343-46, 356-60 (1980). Fourteen days after the freeze went into efTect, the
United States Government informed the International Monetary Fund (IMF) of its action, and
thereafter took the position that the extraterritorial application of the freeze order was not invalid
under international law because it comported with Art. VIII, 88 2(a) & (b) of the Articles of
Agreement of the IMF as amended, Apr. 1, 1978, 29 U.S.T. 2203, T.I.A.S. No. 89372. See generally
Edwards, Extraterritorial Application of the U.S.-Iranian Assets Control Regulations, 75 Am. J. Int’l L.
870(1981).
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effectuate a complete trade embargo against Iran by blocking the prop-
erty of Iranian citizens as well as that of their government.7

Before invoking the option of unilateral trade sanctions, however, the
United States first tried and failed to secure multilateral economic
sanctions against Iran through the United Nations. After waiting for a
number of months to avoid complicating possible negotiations for the
release of the hostages, on April 7, 1980, President Carter again in-
voked his emergency powers under § 203 of IEEPA, 50 U.S.C. § 1702
(Supp. 111 1979), and § 301 of the National Emergencies Act, 50 U.S.C.
8 1631 (1976), to impose a broad ban on all exports to Iran by any
person subject to United States jurisdiction, as well as on any new
service contracts and certain financial transactions. See “Prohibiting
Certain Transactions with Iran,” Exec. Order No. 12,205, 45 Fed. Reg.
24,099 (1980), reprinted in 50 U.S.C. § 1701 note (Supp. V 1981).

An opinion sent by the Office of Legal Counsel to the Attorney
General shortly thereafter, entitled “Legality of Certain Nonmilitary
Actions Against Iran” (April 16, 1980), discussed the legality of ten
nonmilitary sanctions that could be applied against Iran. The opinion
concluded that IEEPA plainly authorized the President to impose an
embargo on all imports from Iran, and to order the closure of offices
located in the United States of both private lIranian businesses and
Iranian government instrumentalities. This opinion also found that, sub-
ject to certain conditions, IEEPA authorized the President to prohibit
commercial exports of food and medicine to Iran, and that, at least with
respect to food exports, that statutory authority could be supplemented
by invocation of the EAA. The opinion advised that IEEPA authorized
the President broadly to prohibit all transactions between Americans
relating to Iran, so long as the transactions were not “purely domestic”
and Iran had at least an indirect interest in them. In addition, the
opinion found no bar to the United States government’s diversion of
equipment from suspended foreign miltiary sales contracts between Iran
and the United States, most of which had already been either suspended
or cancelled by lIran.

The April 16 opinion was more equivocal, however, with respect to
five other possible nonmilitary options. Two major unresolved ques-
tions under IEEPA were whether, and to what extent, the statute
authorized “secondary boycotts,” i.e., actions directed against foreign
countries or nationals of countries other than the country which had

7The opinion further concluded that because such an order could be based upon an ongoing
national emergency, a new declaration of emergency was unnecessary; that such an order need not be
accompanied by an immediate report to Congress; and, that the President could delegate to the
Secretary of the Treasury the discretionary exercise of all powers necessary to implement the order.
In fact, since November 1979 the President has periodically issued notices of the continuance of the
national emergency in connection with his reports on the activities of the Iran-United States Claims
Tribunal. See. e.g., 50 U.S.C. § 1701 note (Supp. V 1981) (notice of Nov. 12, 1980, continuing national
emergency); 20 Weekly Comp. Pres. Doc. 640 (May 3, 1984) (same). As of this writing, the national
emergency declared on November 14, 1979, is still in effect. See Part K, infra.
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created the national emergency. Under the circumstances here, the
opinion concluded, IEEPA could be supplemented by the President’s
inherent constitutional authority respecting foreign affairs and the so-
called “Hostage Act of 1868,” Act of July 27, 1868 ch. 249, 93, 15 Stat.
223 (codified at 22 U.S.C. 8§ 1732 (1976)).8 If supplemented by these
sources, the opinion concluded, subject to applicable bilateral aviation
treaties and maritime statutes, IEEPA might authorize certain second-
ary boycotts against those trading with Iran through, for example,
denial of landing rights or fuel purchases in the United States to foreign
airlines serving Iran, or denial of access to United States ports or
fueling facilities to vessels or companies serving Iran.

The opinion also concluded that, while neither the Communications
Satellite Corporation (COMSAT) statute, 47 U.S.C. § 731 (1976), nor
the Hostage Act clearly authorized the President to block international
satellite communications from Iran to the United States, indirect restric-
tions on satellite communications might be lawful. Thus, the opinion
suggested, restraints could be imposed upon satellite communications
from lIran via United States-based satellite ground stations, if those
restraints were part of a more general ban on all transactions with Iran.
The opinion expressed serious concerns, however, that any blocking
action would implicate First Amendment concerns by infringing upon
United States citizens’ rights to receive ideas from abroad.9 Similarly,

8This provision, also known as the “Citizens in Foreign States Act,” states in pertinent part that
“[wjhenever it is made known to the President that any citizen of the United States has been unjustly
deprived of his liberty by or under the authority of any foreign government . . . , the President shall
use such means, not amounting to acts of war, as he may think necessary and proper to obtain or
effectuate the release” of such citizen.

The Hostage Act had previously been mentioned in passing as a possible source of presidential
statutory authority in a January 8, 1980 OLC opinion to the Attorney General entitled “Presidential
Power Concerning Diplomatic Agents and Staff Personnel of the Iranian Mission,” discussed in Part
D, infra. The Act was also discussed in some detail in the Supreme Court’s decision regarding the
President’s constitutional and statutpry authority to conclude and implement the Algiers Accords. See
Dames & Moore v. Regan, 453 U.S. 654, 675-78 (1981), discussed in Part J, infra.

9lIn an earlier opinion, dated December 27, 1979 and entitled “The President’s Authority to Take
Certain Actions Relating to Communications From Iran,” The Office of Legal Counsel had examined
in greater detail the First Amendment issues raised by executive action that would have the effect of
prohibiting the importation of certain types of television messages or transmissions from lIran. This
opinion concluded that the President has statutory and constitutional authority, subject to First
Amendment limitations, to limit selectively or to embargo altogether video or audio communications
from Iran which might aggravate the Hostage Crisis. TTie opinion also suggested that the President
might exercise that authority either unilaterally or in compliance with United Nations Security
Council sanctions under Article 41 of the United Nations Charter (1977 Y.B.U.N. 1181).

At the same time, however, the opinion recognized that the First Amendment requires that any
executive action taken to limit communications from Iran be narrowly tailored and sweep no more
broadly than the underlying justification required. A noncontent-based restriction that severed all
communications links with Iran, the opinion suggested, would be subject to less exacting First
Amendment scrutiny than a more limited restriction based in whole or in part on the contents of the
communications.

In his December 27, 1979, cover memorandum transmitting this opinion to the Attorney General,
Acting Assistant Attorney General Larry A. Hammond cautioned that “two critical points . . . may
not have emerged with sufficient prominence from this memorandum.” These were:

First, the precise factual details of any proposed program are critically important, and

we will need to be cautious about giving advice either to the State Department or to

interested people at the White House until the facts and the supporting rationale have
Continued
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the opinion suggested that access to the Satellite Communications Sys-
tems of the International Telecommunications Satellite Organization
(INTELSAT) could be denied, so long as that action were taken in
accordance with the terms of the Agreement Relating to the Interna-
tional Telecommunications Satellite Organization (INTELSAT Agree-
ment), Aug. 20, 1971, 23 U.S.T. 3813, T.I.A.S. No. 7532. Finally, the
opinion held that, under stated conditions, the President could limit
travel by American citizens to Iran at particular times, but that the
First Amendment might limit the exercise of that statutory authority
with respect to journalists.10

On the following day, April 17, 1980, President Carter issued Execu-
tive Order No. 12,211, 45 Fed. Reg. 26,685 (1980), reprinted in 50
U.S.C. § 1701 note (Supp. V 1981), entitled “Prohibiting Certain Trans-
actions With Iran.” That order amended the export ban issued 10 days
earlier to include a broad ban on lIranian imports. Consistent with the
recommendations in the April 16, 1980 OLC opinion, the executive
order forbade all direct or indirect imports of Iranian goods and serv-
ices into the United States, other than news broadcasts or publication
materials; broadened the prohibition against financial payments in, or
financial transfers to persons within, lIran; prohibited travel-related
transactions with Iran and authorized the Secretary of State to restrict
the use of United States passports for travel to, in, or through Iran for
all except Iranian citizens and journalists; and revoked existing licenses
for transactions with Iran Air, the National Iranian Oil Company, and
the National Iranian Gas Company.

been carefully considered. Second, it is important not to lose sight of the fact that any
action regulating the content of national television or radio news is virtually unprece-
dented. Actions in this area will be seen as affecting “pure speech” in a way that may
impose more serious burdens than we encountered in regulating, for instance, the
Iranian student demonstrations.
Memorandum from Larry A. Hammond, Acting Assistant Attorney General, Office of Legal Counsel,
to the Attorney General (December 27, 1979).

10 Subsequently, the Supreme Court twice took up the issue of the President’s authority to limit the
use of United States passports and international travel by American citizens. In Haig v. Agee, 453 U.S.
280 (1981), the Court upheld a regulation issued pursuant to the Passport Act, 22 U.S.C. §21 la (1976
& Supp. Ill. 1979), granting the Secretary of State broad discretion to revoke passports on national
security or foreign policy grounds. In Agee, the Government had charged that a former CIA employee
had offered to assist the Iranian captors of the American hostages in analyzing seized CIA documents.
See Br. for the Petitioner 6-7, Haig v. Agee, 453 U.S. 280 (1981).

In Regan v. Wald.------ U.S. .- , 104 S. Ct. 3026 (1984), the Court held that the grandfather
clause of IEEPA, Pub. L. No. 95-223, § 101(b), 91 Stat. 1625 (1977), preserved the President’s
authority under 8 5(b) of the Trading with the Enemy Act of 1917, 50 U.S.C. app. 8§ 5(b) (1976 &
Supp. V 1981), to restrict travel-related economic transactions with Cuba. In Regan, the Treasury had
issued an assets control regulation in 1982 that narrowed the terms of a general license for travel to
Cuba that had been issued 5 years earlier. In addition to finding the regulation statutorily authorized,
the Court held that, in light of the traditional judicial deference paid to executive judgment in the
realm of foreign policy, restraints on travel-related transactions with Cuba aimed at curtailing the flow
of hard currency to that country did not violate the freedom to travel protected by the Due Process
Clause of the Fifth Amendment.
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C. Domestic Litigation Brought by the Islamic Republic of Iran

While the United States was imposing these trade sanctions, the
government of the Islamic Republic of Iran was taking its own legal
steps to collect property owned by the deposed Shah and his family.
Beginning in June 1979, the Islamic Republic had embarked upon a
systematic program to nationalize its banking, metal production, ship-
building, automotive, and aircraft industries, with the aim of redistribut-
ing wealth and eliminating Iran’s dependence upon foreign capital. This
program had attempted to identify and nationalize all of the Shah’s
assets. On November 28, 1979, the Islamic Republic filed suit against
the Shah and his wife in the Supreme Court of the State of New York,
claiming $56 billion in damages and charging that defendants had mis-
appropriated lIranian governmental funds for their own use. See Islamic
Republic of Iran v. Pahlavi, 94 A.D.2d 374 (1983).

Assisted by the United States Attorney’s Office for the Southern
District of New York and the Civil Division, OLC prepared an opinion
for the Acting Associate Attorney General dated January 2, 1980,
concerning “Possible Participation by the United States in Islamic Re-
public of Iran v. Pahlavi.” That opinion analyzed the Government’s two
principal litigation options: to request a stay or dismissal of Iran’s suit
without prejudice until the hostages were released, without intimating
any position on the merits, or to intervene and cross-claim for relief
against the Islamic Republic of Iran.

The January 2 opinion reached five conclusions: (1) that if the United
States withdrew diplomatic recognition from Iran, the suit would be
dismissed, but that so long as the Islamic Republic remained a govern-
ment recognized by the United States, it was still entitled to maintain a
lawsuit in any federal or state court of competent jurisdiction; (2) that
the United States had a sufficient interest in the case, based on the
impact of the litigation on its foreign policy interests, to support the
United States’ standing to participate in the suit in some fashion; (3)
that a substantial argument could be made, based on both federal
common law and state law, that the New York state court should defer
to a request by the United States to refrain from adjudicating the
merits, at least temporarily; (4) that the United States could, if it
wished, intervene and bring unrelated cross-claims against Iran (limited,
perhaps, by the value of the Shah’s assets); but (5) that if the suit
survived these initial procedural hurdles, a strong prospect would
nevertheless exist that either the act of state doctrine or the Foreign
Sovereign Immunities Act of 1976, 28 U.S.C. 8§ 1330(c), 1332, 1391(f),
1441(d), 1602-1611 (1976) (FSIA), would bar Iran’s ultimate recovery
against the Shah.

In February 1980, through their New York counsel, the Shah and
Empress of Iran moved to dismiss Iran’s complaint for want of personal
jurisdiction, forum non conveniens, and as a nonjusticiable political ques-
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tion. After oral argument on defendants’ motion to dismiss, the United
States government filed a Suggestion of Interest in the action requesting
that the court defer decision on the issues pending before it to avoid
prejudice to the continuing United States efforts to resolve the Hostage
Crisis. In response to the Suggestion of Interest, the parties agreed to a
temporary adjournment.

One month after the conclusion of the Algiers Accords in January
1981, discussed in Part H, infra, the United States filed another Sugges-
tion of Interest on behalf of Iran, citing fll4 of the Algiers Accords,
Declarations of the Government of the Democratic and Popular Re-
public of Algeria, Jan. 19, 1981, reprinted in 20 I.L.M. 224 (1981). In
that provision, the United States had agreed to "make known, to all
appropriate U.S. courts, that in any litigation[brought by Iran in United
States courts to recover the Shah’s assets] the claims of Iran should not
be considered legally barred either by sovereign immunity principles or
by the act of state doctrine and that Iranian decrees and judgments
relating to such assets should be enforced by such courts in accordance
with United States law.”

On September 14, 1981, the New York Supreme Court
(Kirschenbaum, J.) denied defendants’ motions to dismiss the complaint
for want of in personam jurisdiction or as a nonjusticiable political
question, but granted their motion to dismiss on grounds of forum non
conveniens. That ruling was affirmed first by the Appellate Division,
First Department, in June 1983, and ultimately by a 5-1 vote of the
New York Court of Appeals. See Islamic Republic of Iran v. Pahlavi, 94
A.D.2d 374 (1983), affd, 62 N.Y.2d 474 (N.Y. Ct. App. 1984). The
New York Court of Appeals ruled that the nexus between the plaintiff
Iran and the forum, New York, was so insubstantial as to warrant a
forum non conveniens dismissal, even in the absence of an alternative
forum in which Iran could bring suit. Furthermore, the court held that
the Algiers Accords did not bind either the United States government
or the New York courts to guarantee the Islamic Republic an opportu-
nity to prove its case on the merits.1l

N The suit against the Shah and the Empress was not the only domestic litigation filed by Iran
seeking to recover the assets of the deposed royal family. In February 1980, the Islamic Republic of
Iran filed a companion action against the Shah's sister, Ashraf Pahlavi, charging that she had violated
fiduciary obligations imposed upon her by lIranian law by conspiring with the Shah to divert to her
own use funds and property belonging to the government and people of Iran. Iran sought to impress a
constructive trust on any and all of the defendant’s assets and to enjoin their transfer.

The Shah's sister moved to dismiss on three grounds: the doctrines offorum non conveniens, political
question, and "unclean hands.” Notwithstanding a February 1981 filing of a United States' Suggestion
of Interest virtually identical to that filed in the lranian suit against the Shah and his wife, the New
York Supreme Court, Special Term (Fraiman, J.), ruled in November 1982 that the suit did not
present a nonjusticiable political question and was not barred by either the unclean hands doctrine or
forum non conveniens. See Islamic Republic of Iran v. Ashraf Pahlavi, 116 Misc.2d 590 (1982). On
appeal, the Appellate Division, First Department concluded that this case, too, should be dismissed on
forum non conveniens grounds. Accordingly, it reversed and dismissed lIran's complaint, finding its
earlier decision in the case involving the Shah's own assets controlling. See Islamic Republic of Iran v.
Ashraf Pahlavi. 99 A.D.2d 1009 (1984), cert. denied, — U.S. — (No. 84-672, January 7, 1985).
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D. Action Against Iranian Nationals in the United States

As the events in Iran unfolded, the President took numerous other
steps directed against Iranian nationals in the United States. Six days
after the hostages were taken, President Carter directed the Attorney
General to identify those Iranian students in the United States who
were not in compliance with the terms of their entry visas and to take
the necessary steps to commence deportation proceedings against them.
On November 11, 1979, in consultation with the General Counsel’s
Office of the Immigration and Naturalization Service (INS), the Office
of Legal Counsel transmitted an opinion to the Attorney General enti-
tled “Immigration Laws and Iranian Students.” That opinion concluded
that the President possessed statutory authority pursuant to the Immi-
gration and Nationality Act (INA), 8 U.S.C. 88 1101 et seq. (1976 &
Supp. Il 1979), to halt entry of lranians into the United States, and
that, while the matter was not free from doubt, a reasonable reading of
§8212(a)(27) & 241(a)(7) of that Act, 8 U.S.C. 88 1182(a)(27) &
1251()(7) (1976 & Supp. Il 1979), would also allow the Attorney
General to conclude that the presence of certain Iranian aliens in the
country was so “prejudicial to the public interest” and threatening to
the conduct of foreign affairs as to render them deportable. It would,
however, be constitutionally inappropriate to identify members of the
class of deportable persons based solely on the fact that they had
participated in marches or demonstrations against the Shah. Moreover,
the opinion stated that the INA and the Constitution jointly require
that all persons be given both a hearing and an opportunity for judicial
review before being deported, therefore rendering it unlikely that the
Iranians could be deported soon enough to have any practical impact
on the situation in Iran. Since there were some 50,000 nonimmigrant
Iranian students in the country at the time, the opinion suggested that
the Attorney General could, under § 214 of the INA, 8 U.S.C. § 1184(a)
(1976), promulgate a regulation requiring all Iranian nonimmigrant stu-
dents to appear at INS offices and demonstrate that they had main-
tained their nonimmigrant student status. In light of the serious national
security and foreign policy interests at stake, the opinion concluded,
neither the INA nor the Due Process or Equal Protection components
of the Fifth Amendment precluded either the Attorney General or
Congress from taking action directed solely against these lIranian na-
tionals.

Two days after the receipt of this opinion, the Attorney General
promulgated regulations under §214 requiring, inter alia, that all non-
immigrant alien post-secondary school students who were natives or
citizens of Iran report to a local INS office or campus representative to
provide information regarding their residence and maintenance of non-
immigrant status. See 8 C.F.R. 8214.5 (1979). With his or her report,
each student was required to present a passport and evidence of his or
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her student status. Although the United States District Court for the
District of Columbia initially declared that regulation unconstitutional
as a violation of the students’ rights to the equal protection of the laws,
see Narenji v. Civiletti, 481 F. Supp. 1132 (D.D.C. 1979), on appeal, the
United States Court of Appeals for the District of Columbia Circuit
reversed and upheld those regulations as within the Attorney General’s
statutory and constitutional authority. See 617 F.2d 745 (D.C. Cir.
1979), cert, denied, 446 U.S. 957 (1980).

At the same time as the Office of Legal Counsel was considering the
questions whether and under what conditions the President could law-
fully require Iranian students and diplomats to leave the country, the
Office was considering whether the President had the legal authority to
compel the ailing Shah to return to Iran. An opinion for the Attorney
General entitled “The President’s Authority to Force the Shah to
Return to Iran” (November 23, 1979) answered that question in the
negative. The opinion concluded that the President was not authorized
to extradite the Shah to Iran because no treaty or statute specifically
authorized him to do so. Turning to the INA, the opinion found that
the same sections of that Act discussed in the November 11 opinion, 8
U.S.C. 88 1182(a)(27), 1253(a) & 1257(a)(7) (1976 & Supp. Il 1979),
empowered the Attorney General to deport the Shah if his continuing
presence in this country were determined to be prejudicial to the public
interest, harmful to our foreign affairs, or dangerous to the welfare,
safety, or security of the United States. Under §243(h) of the INA, 8
U.S.C. 8 1253(h) (Supp. Il 1979), however, as well as Articles 1.2 and
33.1 of the United Nations Protocol Relating to the Status of Refugees,
Jan. 31, 1967, 19 U.S.T. 6223, T.l.A.S. No. 6577, which the United
States had ratified in 1968, the opinion concluded that the Attorney
General lacked discretion to deport or return any refugee to a country
where he or she had a “well-founded fear” of being persecuted for
reasons of his or her political opinion. Since the Shah would almost
certainly be punished for his political opinions if returned to Iran, the
opinion reasoned that the Attorney General lacked the authority to
require the Shah’s return.12

On December 12, 1979, the United States informed the Iranian
Charge D ’Affaires in Washington that the number of personnel as-
signed to the lIranian embassy and consular posts in the United States

L2For a more recent discussion of the standards for withholding deportation, see INS v. Stevie,------
U.S. .- , 104 S. Ct. 2489 (1984), where the Supreme Court subsequently addressed the question
whether a deportable alien must demonstrate a “clear probability” or a “well-founded fear of persecu-
tion” in the country to which he would be deported in order to obtain relief from deportation under 8
U.S.C. § 1253(h), as amended by § 203(e) of the Refugee Act of 1980, Pub. L. No. 96-212, 94 Stat.
107. The Court concluded that § 1253(h) did not incorporate the “well-founded fear” standard found
in the United Nations Protocol on the Status of Refugees, at least with respect to an alien's request to
withhold deportation. The Stevie Court carefully avoided, however, deciding whether the “well-
founded fear” standard might nevertheless apply to an alien's request for discretionary asylum under
the INA.
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would henceforth be limited to a maximum of fifteen at the embassy
and five at each consular post. The United States requested that Iran
comply with such restrictions within five days, a request which Iran
proceeded to ignore. The Office of Legal Counsel then provided the
Attorney General with oral advice regarding the President’s authority
to act against the Iranian diplomatic personnel remaining in this coun-
try. On January 8, 1980, an opinion entitled “Presidential Power Con-
cerning Diplomatic Agents and Staff of the Iranian Mission” formalized
and expanded upon that advice. That opinion advised the Attorney
General that constitutional and statutory authority existed for the Presi-
dent to control the presence and movement in this country of Iranian
diplomatic and staff personnel by restricting their movement within the
United States, including confining them to embassy grounds; preventing
such persons from departing the country; and possibly subjecting them
to prosecution for violations of the criminal provisions of the IEEPA.
The opinion, however, cautioned that each option would raise serious
questions under international law.

In particular, the January 8 opinion observed that the Vienna Con-
vention on Diplomatic Relations, supra, (to which both the United
States and Iran are parties); customary international law; the Diplo-

matic Relations Act, 22 U.S.C. 8§ 254a-256 (Supp. Il 1979); and the
Foreign Relations Authorization Act of 1979, Pub. L. No. 95-426, 22
U.S.C. 82691 note (Supp. Il 1979), all immunized lranian diplomats

from being prosecuted criminally, even if done in reprisal for Iran’s
actions and accompanied by all applicable constitutional protections.
The opinion therefore recommended against any formal assertion by
the United States that Iranian diplomatic personnel are subject to
United States criminal jurisdiction under IEEPA. The opinion also
expressed serious doubt as to whether Iranian diplomats could be
placed in circumstances tantamount to house arrest or be prevented
from leaving the United States, even in reprisal for Iran’s flagrant
breaches of the diplomatic immunity of United States citizens. The
traditional remedy against diplomats in such circumstances, the opinion
pointed out, was not to arrest or detain them, but to declare them
persona non grata and then to expel them from the country.

An opinion for the Deputy and Associate Attorneys General entitled
“Presidential Power to Expel Diplomatic Personnel from the United
States,” issued three months later (April 4, 1980), expanded upon these
conclusions. That opinion found that the President possessed inherent
constitutional power, deriving from his authority to recognize foreign
countries and to receive foreign ministers, U.S. Const., Art. Il, §3, to
declare nonresident alien staff members of the Iranian diplomatic mis-
sion to be persona non grata; to expel them forcibly from the United
States within a reasonable period of time thereafter; to take all steps
reasonably designed to secure all Iranian diplomatic properties; and to
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direct federal law enforcement officials, particularly the Secret Service,
to limit the use of those properties to Iranian diplomatic personnel
currently recognized and accredited by the President. This power, the
opinion concluded, could be exercised consistently with customary
international law generally, and with the Vienna Conventions on Diplo-
matic Relations and Consular Relations in particular.13

On April 7, 1980, three days after the OLC opinion was signed,
President Carter announced that the United States was breaking diplo-
matic relations with the Islamic Republic of Iran. See 1980-81 Pub.
Papers of Jimmy Carter 611-12 (1980). He proceeded to inform the
government of the Islamic Republic that its embassy and consulates in
the United States were to be closed immediately, to declare all Iranian
diplomatic and consular officials persona non grata, and to require those
officials to leave the country by midnight the following day. The
President further instructed the Secret Service to control the movement
of persons and property into and out of Iranian diplomatic facilities. Id.
Finally, the President instructed the Secretary of State and the Attor-
ney General to invalidate all visas issued to Iranian citizens for future
entry into the United States, noting that new visas would not be issued
and old visas would not be reissued, except for compelling humanitar-
ian reasons. See id. at 612. In the only litigation of which OLC is aware
involving the April 7 order, the President’s action was sustained in an
unpublished district court order denying two Iranian consular staff
members’ motions to obtain a temporary restraining order against their
expulsion. See Safari & Ali v. Carter, Civ. No. C-80-1245-WWS (N.D.
Cal. Apr. 11, 1980) (Order).

E. International Litigation Brought by the United States

At the same time as the Executive was undertaking these various
nonmilitary reprisals against Iran, the United States was also actively
engaged in international litigation before the International Court of
Justice (ICJ) concerning the Hostage Crisis.24 On November 29, 1979,

BThe April 4 opinion further found that, prior to their expulsion, Iranian diplomatic personnel who
had been declared persona non grata could not assert any federal statutory right to remain in this
country as a means of avoiding expulsion under the INA, particularly if the Secretary of State had
revoked their visas. To permit a diplomat to frustrate or delay the execution of an expulsion order by
renouncing his diplomatic status and invoking the INA, the opinion reasoned, would directly impinge
upon the President's constitutional power to deal with diplomats as part of his conduct of foreign
relations. The opinion also concluded that the President was authorized to call upon the full range of
his resources—including military, state, or local law enforcement agencies—to carry out an expulsion
order in this situation. The opinion cautioned, however, that under the Due Process Clause of the
Fifth Amendment, any personnet actually expelled must be afforded procedures reasonably calculated
to ensure that they had in fact been previously declared persona non grata, and that in this limited
respect, an expulsion order would potentially be subject to judicial review by writ of habeas corpus.

W4Articles 7 and 92 of the United Nations Charter, signed in June 1945, establish the ICJ as the
principal judicial organ of the United Nations. The Court, which has its seat in The Hague, the
Netherlands, had as its predecessor the Permanent Court of International Justice, which was instituted
by the League of Nations in 1920 and dissolved in 1946. Under the Charter, the 1CJ may exercise two
types of jurisdictions: “contentious" jurisdiction over adversary litigation between nations, see U.N.

Continued
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shortly after the hostages were seized, the United States filed an Appli-
cation (i.e. complaint) against Iran before the ICJ. That Application,
which OLC helped to prepare, asked the Court to adjudge and declare
that Iran had violated its international legal obligations to the United
States under various provisions of the Vienna Convention on Diplo-
matic Relations; the Vienna Convention on Consular Relations, Apr.
24, 1963, 21 U.S.T. 77, T.I.LA.S. No. 6820, 596 U.N.T.S. 261; the New
York Convention on the Prevention and Punishment of Crimes Against
Internationally Protected Persons, Including Diplomatic Agents,
opened for signature Dec. 14, 1973, 28 U.S.T. 1975, T.l.A.S. No. 8532;
and the Treaty of Amity, Economic 9Relations, and Consular Rights
Between the United States and Iran, discussed in Part A, supra. As
relief, the United States requested that the ICJ order Iran to ensure the
immediate release and safe departure of the hostages, to pay the United
States reparations, and to prosecute those responsible for the seizure of
the hostages and the embassy.155

Simultaneously, the United States filed a Request for Interim Meas-
ures of Protection (also known as a “Request for Indication of Provi-
sional Measures”) under Article 41 of the ICJ Statute, asking the Court,
pending final judgment, to order the immediate release of the hostages,
to facilitate their safe and prompt departure, to clear the embassy, to
protect the U.S. diplomatic personnel and facilities, and to prevent the
trial in Iran of any of the hostages.16 Pursuant to 28 U.S.C. §§8516 &

Charter, arts. 33, 36, & 94, and “advisory” jurisdiction over nonadversary questions referred to it by
the General Assembly, the Security Council, and other authorized United Nations organs and agen-
cies. See id., art. 96. Article 92 of the U.N. Charter further specifies that the ICJ “shall function in
accordance with the annexed Statute [of the ICJ), which is based upon the Statute of the Permanent
Court of International Justice and forms an integral part of the present Charter.” All of the 157 United
Nations members are ipsofacto parties to the Statute. Id., art. 93, fl L

The ICJ consists of 15 judges, I.C.J. Stat., art. 3, 1 no two of whom may be nationals of the same
country, who are elected by an absolute majority of votes in both the General Assembly and the
Security Council, id., art. 10, and are intended to represent “the main forms of civilization and of the
principal legal systems of the world.” Id., art. 9. Judges are elected for nine-year terms, with five
judges rotating off every three years (although judges may, and frequently do, stand for reelection).
Id., art. 13. Before 1984, a gentlemen’s agreement prevailed whereby candidates were invariably
elected from four of the five permanent Security Council members—France, the USSR, the United
Kingdom, and the United Slates—with the fifth, the People's Republic of China (PRC), choosing not
to participate. [Note: A judge from the PRC was finally seated in December, 1984. Ed.] At the time of
the Hostage Crisis, the Court was composed of six judges from European countries (United Kingdom,
France, USSR, Poland, Italy, and Federal Republic of Germany), four from Africa and the Middle
East (Egypt, Nigeria, Senegal, and Syria), two from the Far East (India and Japan), and three from
the Western Hemisphere (Argentina, Brazil, and the United States). The President of the Court, Sir
Humphrey Waldock, was from the United Kingdom, and the Vice-President (at this writing, the 1CJ’s
President), Taslim Olawale Elias, was from Nigeria.

,6The Hostage Case marked the eleventh time that the United States had appeared before the 1CJ
in a contentious case, and the eighth time that it had appeared as an Applicant (i.e., plaintiff)- The
most significant contentious case in which the United States had appeared prior to the Hostage Case
was the Interhandel Case (Switzerland v. United States) (Interim Protection). Order of October 24,
1957, [1957] 1.C.J. Rep. 105.

16Not infrequently, an applicant state before the ICJ accompanies its application with a request for
provisional measures to preserve the respective rights of either party. Such a request, like a motion for
a preliminary injunction in a United States court, is a request for an order preserving the status quo
ante pending the Court’s resolution of the merits of the case. Under Article 41 of the Court’s statute,
the Court has the power to “indicate provisional measures of interim protection” so long as “the
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519 (1976), which authorize the Attorney General to conduct and
supervise all litigation to which the United States is a party, Attorney
General Benjamin R. Civiletti, with the assistance and substantial par-
ticipation of both the Office of Legal Counsel and the Legal Adviser of
the Department of State, appeared for the United States and argued
before the ICJ in support of the United States’ request for provisional
measures. Iran failed to appear at the hearing, and filed only a brief
letter challenging the ICJ’s competence to hear the suit.

On December 15, 1979, the ICJ unanimously indicated provisional
measures against Iran pending its final decision on the merits. See Case
Concerning United States Diplomatic and Consular Staff in Tehran
(United States v. Iran) (Interim Protection), Order of Dec. 15, 1979,
[1979] I.C.J. Rep. 7. The ICJ ordered Iran immediately to restore the
embassy premises to the United States’ control, immediately to release
all hostages, and to afford all the United States diplomatic and consular
personnel the protections, privileges, and immunities to which they
were entitled under the treaties in force between the two countries and
general international law .17

Shortly thereafter, the Legal Adviser of the Department of State
sought clarification of the question whether the statutory provisions
defining the Attorney General’s litigation responsibility, 28 U.S.C.
88 516 & 519, encompass contentious litigation before the ICJ as well as
litigation before United States domestic courts. In a formal opinion
dated April 21, 1980 (“Applicability of the Litigation Responsibility of
the Attorney General to Cases in the International Court of Justice”),
the Attorney General advised the Legal Adviser that litigated proceed-
ings before the International Court of Justice do lie within the supervi-
sory power over litigation involving the United States that is commit-
ted to the Attorney General by 28 U.S.C. 88 516 & 519.

provisions invoked by the Applicant appear, prima facie, to afTord a basis on which the jurisdiction of
the Court might be founded.” Case Concerning United States Diplomatic and Consular Staff in Tehran
(United States v. Iran) (Interim Protection), Order of Dec. 15 1979, 1115 [1979] I.C.J. Rep. 7.

Because interim or provisional measures are considered to be matters of utmost urgency which take
precedence over any other matter on the Court’s docket, 1.C.J. Rules of Court, art. 74, the 1CJ has not
been willing to postpone issuing an order until it has definitively resolved all objections to its
jurisdiction, and has usually indicated such measures within two to three weeks from the Application
(and sometimes in as little time as three days). In the Interhandel Case, see note 15, supra, Switzerland
sought, but the Court declined to indicate, provisional measures against the United States.

" Article 94,51 2 of the United Nations Charter authorizes a victorious party before the ICJ to seek
Security Council enforcement of “a judgment rendered by the Court." Since the Court’s "indication"
of provisional measures was not a final judgment, however, it was not clear whether the Security
Council could enforce it. Nevertheless, on December 31, 1979, with the Soviet Union abstaining, the
United Nations Security Council adopted, by a vote of 11-0, a resolution calling upon Iran to release
the hostages immediately and to allow them to leave Iran. Iran, which had not appeared at the ICJ
hearing on provisional measures, refused to comply with that resolution. On January 13, 1980, the
United States drafted a second resolution, which would have required all United Nations members to
refrain from all further exports of goods and services to Iran, with the exception of food and medical
supplies. The German Democratic Republic voted against the draft resolution, however, and the
Soviet Union then vetoed it. These actions apparently led the United States to refrain from seeking
Security Council enforcement of the ICJ's final judgment against Iran, which was subsequently
delivered against Iran in May, 1980. See Janis, The Role ofthe International Court in the Hostages Crisis,
13 Conn. L. Rev. 263, 277 (1981).
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On May 24, 1980, after a second hearing at which Iran again failed to
appear, the ICJ delivered final judgment on the merits against Iran. The
Court ruled: by a vote of 13-2, that Iran had violated and was continu-
ing to violate obligations owed by it to the United States under the
international conventions in force between the two countries, as well as
general international law; by a unanimous vote, that Iran must immedi-
ately take all steps to terminate the unlawful detention of the hostages,
to ensure that they have the means to leave the country, to turn over
the embassy, and to ensure that the hostages are not subjected to
judicial proceedings; and by a vote of 12-3, that Iran was under an
international legal obligation to make reparation to the United States
government for its actions against the hostages. See Case Concerning
United States Diplomatic and Consular Staff in Tehran (United States v.
Iran) (Merits), Judgment of May 24, 1980, [1980] I.C.J. Rep. 3. Iran
again ignored the Court’s ruling, and the United States did not subse-
quently ask the United Nations Security Council to enforce that judg-
ment. See note 17, supra.

F. The Attempt to Rescue the Hostages by Force

Having failed to secure the early release of the hostages by nonmili-
tary means, in early 1980 President Carter began to consider a number
of military options in Iran. An opinion for the Attorney General dated
February 12, 1980, entitled “Presidential Power to Use the Armed
Forces Abroad Without Statutory Authorization,” examined three of
those options: (1) deployment of American troops in the Persian Gulf
region; (2) a military expedition to rescue the hostages or to retaliate
against Iran in the event that the hostages were harmed; and (3) an
attempt to repel an external assault that threatened vital United States
interests in the region. The opinion concluded that the President had
the constitutional authority to order all three of these options.

The opinion reasoned that the President’s inherent constitutional au-
thority to conduct foreign affairs recognized in United States v. Curtiss-
Wright Export Corp., 299 U.S. 304 (1936), coupled with his enumerated
power as Commander-in-Chief of the Armed Forces, U.S. Const., Art.
I, 82, cl. 1, and his duty to take care that the laws be faithfully
executed, U.S. Const., Art. Il, 83, empowered him to deploy United
States armed forces abroad in a situation of rescue or retaliation with-
out a declaration of war by Congress or other advance congressional
authorization. Noting the numerous instances of presidential initiative
and congressional acquiescence in situations calling for immediate
action, the opinion concluded that historical precedent confirmed the
President’s inherent power to act in an emergency without prior con-
gressional approval. Turning to the President’s statutory authority to
deploy armed forces abroad, the opinion referred in passing to the
Hostage Act, 22 U.S.C. §1732, see note 8 supra, and concluded that,
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while the precise meaning of the Act was unclear, that provision did
not amount to a congressional attempt to limit the President’s constitu-
tional powers in this situation.

The February 12 opinion then examined the effect of the War
Powers Resolution (WPR), 50 U.S.C. 88 1541-1548, on the President’s
power to use military force abroad without prior congressional authori-
zation. The WPR provides that the “President in every possible in-
stance shall consult with Congress before introducing United States
Armed Forces into hostilities or into situations where imminent in-
volvement in hostilities is clearly indicated by the circumstances” and
regularly thereafter, id. § 1542; that the President shall send a report to
Congress within 48 hours after such forces are introduced into hostil-
ities or imminent hostilities, or sent “equipped for combat” into foreign
territory, airspace, or waters, id. § 1543(a); that within 60 days after
such a report is actually submitted or is required to be submitted, “the
President shall terminate any use of United States Armed Forces with
respect to which such report was submitted,” unless Congress has
authorized his action, id. 8 1544(b); and that uses of armed forces
covered by the WPR shall be terminated “if the Congress so directs by
concurrent resolution.” Id. § 1544(c).

With regard to threshold definitional issues, the opinion concluded
that Congress did not necessarily intend the term “hostilities” in the
WPR to include sporadic military or paramilitary attacks on our armed
forces stationed abroad, which do not generally involve the full mili-
tary engagements with which the Resolution is primarily concerned.
Nor, the opinion concluded, would the WPR’s consultation and report-
ing provisions be triggered where United States armed forces lawfully
stationed abroad were fired upon and defended themselves, since such a
situation would not meet the statutory precondition of “introduction”
of armed forces—i.e., an active decision by the President to place
forces into a hostile situation. On a third threshold issue, the opinion
concluded that meaningful consultations with an appropriate group of
congressional representatives would satisfy the statutory requirement
that the President consult with “Congress.” 18

With respect to the constitutionality of the WPR’s substantive provi-
sions, the opinion concluded that the requirements of consultation in
the WPR, while not facially unconstitutional, could raise constitutional
questions depending upon how they were construed in.a particular
circumstance. The opinion also suggested that the 60-day limit on the

IBThe February 12, 1980, opinion also concluded, as a threshold matter, that the term “United
States Armed Forces” in the War Powers Resolution does not include military personnel detailed to
and under the control of the Central Intelligence Agency. That conclusion was expressly reconsidered
and reversed by the Office of Legal Counsel in a subsequent opinion for the Deputy Attorney General
dated October 26, 1983, entitled “War Powers Resolution: Detailing of Military Personnel to the
CIA.” This later opinion is published in this volume as an Appendix to the February 12. 1980 opinion
at p. 197, infra.
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use of armed forces, coupled with the provision in 50 U.S.C. § 1544(b)
permitting the President to extend that deadline for up to 30 days in
cases of “unavoidable military necessity,” would not likely intrude
unconstitutionally upon the President’s responsibilities as Commander-
in-Chief under the particular military scenarios under consideration
there, but that the provision permitting Congress to require removal of
armed forces by passage of a concurrent resolution not presented to the
President was prima facie violative of Article I, 87 of the Constitution.
Cf. INS v. Chadha, 103 S. Ct. 2764 (1983), discussed in note 2, supra.19

On April 24-25, 1980, two months after the issuance of this opinion,
the United States government attempted an unsuccessful military raid
into lIranian territory aimed at rescuing the hostages. Eight American
helicopters were dispatched from an aircraft carrier in the Indian Ocean
to meet six cargo planes carrying commandoes for a military incursion
into Tehran. Two of the helicopters developed mechanical troubles,
however, and only six reached the desert site from which the rescue
attempt was to be staged in operating condition. After another helicop-
ter broke down, and before any further action was taken, President
Carter ordered the mission terminated. As the aircraft departed from
the desert site, a helicopter and a cargo plane collided and eight
Americans were Killed. See Taubman, Months of Plans, Then Failure in
the Desert, N.Y. Times, Apr. 26, 1980, 8 A at 1, col. 2.

On April 26, the President sent a letter to the Speaker of the House
and the President Pro Tempore of the Senate reporting on the failed
rescue operation, consistent with the reporting provisions of the WPR.

19Shortly after the Supreme Court’s decision in Chadha, the Deputy Attorney General testified
before Congress that §5(c) of the War Powers Resolution, 50 U.S.C. § 1544(c), which would allow
Congress by concurrent resolution to require the President to withdraw armed forces from hostilities,
was unconstitutional. See The Supreme Court Decision in INS v. Chadha and Its Implications for
Congressional Oversight and Agency Rulemaking: Hearings Before the Subcomm. on Administrative Law
and Governmental Relations of the House Comm, on the Judiciary, 98th Cong., 1st Sess. 2, 37 (1983)
(testimony of Edward C. Schmults, Deputy Attorney General, Department of Justice). See also id. at
127-31 (statement of Kenneth W. Dam, Deputy Secretary of State) (making same point). Both before
and after Chadha, the constitutionality of the various provisions of the WPR has been the subject of
extensive controversy and debate. See generally R. Turner, The War Powers Resolution: Its Implemen-
tation In Theory and Practice (1983) (arguing that the WPR is “unconstitutional, ineffective, and
unwise*’); Glennon, The War Powers Resolution Ten Years Later: More Politics Than Law, 78 Am. J.
Int’l L. 571, 577 (1984) (“Section 5(c) of the resolution, allowing Congress by concurrent resolution to
force the President to withdraw the armed forces from hostilities, is clearly invalid after Chadha")-,
Carter, The Constitutionality of the War Powers Resolution, 70 Va. L. Rev. 101 (1984) (arguing that the
WPR remains valid after Chadha)-, Note, A Defense of the War Powers Resolution, 93 Yale L. J. 1330
(1984) (same); Note, Congressional Control of Presidential War-Making Under the War Powers Act: The
Status of a Legislative Veto After Chadha, 132 U. Pa. L. Rev. 1217 (1984) (discussing the uncertain
constitutionality of the WPR); Note, The War Powers Resolution: An Act Facing “Imminent Hostilities"
A Decade Later, 16 Vand. J. Transnat’l L. 915 (1983) (same). See also the general historical discussion
of the WPR in E. Keynes, Undeclared War: Twilight Zone of Constitutional Power (1982); and
W. Reveley, Ill, War Powers of the President and Congress: Who Holds the Arrows and Olive
Branch? (1981).

Although the February 12, 1980, opinion expressed some preliminary views regarding the unconsti-
tutionality of the substantive provisions of the WPR other than §5(c), OLC has not yet rendered an
authoritative opinion, based upon a broad and detailed consideration of how the WPR might be
applied in a wide range of situations, regarding the constitutionality vel non of any of these provisions.
Nor, as of this writing, has the constitutionality of any of the WPR’s provisions been decided by any
court.
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That letter was drafted based upon oral advice provided by OLC to the
Counsel to the President, the Legal Adviser of the Department of
State, and the General Counsel of the Department of Defense. The
President informed Congress that the military operation had been or-
dered and conducted pursuant to his constitutional authority as Chief
Executive and as Commander-in-Chief of the United States armed
forces, as recognized in § 8(d)(1) of the WPR, 50 U.S.C. § 1547(d)(1).
See 1980-81 Pub. Papers of Jimmy Carter 777-79 (1981).

Addressing the legality of the rescue attempt under international law,
the President’s report to Congress invoked the customary international
law doctrine of “humanitarian intervention.” The President observed
that the United States had carried out the rescue operation “acting
wholly within its right, in accordance with Article 51 of the United
Nations Charter, to protect and rescue its citizens where the govern-
ment of the territory in which they are located is unable or unwilling to
protect them.” Id. at 779.20 Shortly thereafter, the United States also
advised the ICJ of its view that its rescue mission had not been
inconsistent with the ICJ’s December 15, 1979, Order indicating provi-
sional measures, which had directed both the United States and Iran to
refrain from any acts, pending the Court’s final judgment, that might
aggravate the tension between the two countries or render the existing
dispute more difficult of resolution. See pp. 84