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Foreword

The Attorney General has directed the Office of Legal Counsel to
publish selected opinions on an annual basis for the convenience of the
executive, legislative, and judicial branches of the government, and for
the convenience of the professional bar and the general public.* The
first four volumes of opinions published covered the years 1977 through
1980; the present volume covers primarily 1981. The opinions contained
in Volume 5 include some that have previously been released to the
public, additional opinions as to which the addressee has agreed to
publication, and opinions to Department of Justice officials that the
Office of Legal Counsel has determined may be released. A substantial
number of Office of Legal Counsel opinions issued during 1981 are not
included.

The authority of the Office of Legal Counsel to render legal opinions
is derived from the authority of the Attorney General. Under the
Judiciary Act of 1789 the Attorney General was authorized to render
opinions on questions of law when requested by the President and the
heads of executive departments. This authority is now codified at 28
U.S.C. 88511-513. Pursuant to 28 U.S.C. §510 the Attorney General
has delegated to the Office of Legal Counsel responsibility for prepar-
ing the formal opinions of the Attorney General, rendering informal
opinions to the various federal agencies, assisting the Attorney General
in the performance of his function as legal adviser to the President, and
rendering opinions to the Attorney General and the heads of the vari-
ous organizational units of the Department of Justice. 28 CFR §0.25.

Continuing the practice begun in Volume 4, Volume 5 includes the
formal Attorney General opinions issued during 1981. These opinions
will eventually appear in Volume 43 of the Opinions of the Attorney
General.

*The Editor acknowledges the assistance of Joseph Foote, Esqg., in preparing these opinions for
publication
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Authority for the Continuance of Government Functions
During a Temporary Lapse in Appropriations

Statutory authority for an agency to incur obligations in advance of appropriations heed
not be express, but may be implied from the specific duties that: have been imposed
upon, or of authorities that have been invested in, the agency.

The “authorized by law” exception in the Antideficiency Act exempts from that Act’s
general prohibition not only those obligations for which there is statutory authority,
but also those obligations necessarily incident to initiatives undertaken within the
President’s constitutional powers.

A government agency may employ personal services in advance of appropriations only
when there is a reasonable and articulable connection between the function to be
performed and the safety of human life or the protection of property, and when there is
some reasonable likelihood that either or both would be compromised in some degree
by delay in the performance of the function in question.

January 16, 1981

The President
The White House

My Dear Mr. President: You have asked my opinion concerning the
scope of currently existing legal and constitutional authorities for the
continuance of government functions during a temporary lapse in ap-
propriations, such as the government sustained on October 1, 1980. As
you know, some initial determination concerning the extent of these
authorities had to be made in the waning hours of the last fiscal year in
order to avoid extreme administrative confusion that might have arisen
from Congress’ failure timely to enact 11 of the 13 anticipated regular
appropriations bills,1 or a continuing resolution to cover the hiatus
between regular appropriations. The resulting guidance, which | ap-
proved, appeared in a memorandum that the Director of the Office of
Management and Budget circulated to the heads of all departments and
agencies on September 30, 1980. Your request, in effect, is for a close
and more precise analysis of the issues raised by the September 30
memorandum.

Before proceeding with my analysis, | think it useful to place this
opinion in the context of my April 25, 1980, opinion to you concerning
the applicability of the Antideficiency Act, 31 U.S.C. § 665, upon lapses

'Prior to October 1, 1980, Congress had passed regular appropriations for fiscal year 1981 only for
energy and water development, Pub. L. No. 96-367, 94 Stat 1331 (Oct. 1, 1980).



in appropriations, 43 Op. Att’y Gen. No. 24, 4 Op. O.L.C. 16 (1980).
That opinion set forth two essential conclusions. First, if, after the
expiration of an agency’s appropriations, Congress has enacted no ap-
propriation for the immediately subsequent period, the agency may
make no contracts and obligate no further funds except as authorized
by law. Second, because no statute generally permits federal agencies to
incur obligations without appropriations for the pay of employees,
agenices are not, in general, authorized by law to employ the services
of their employees upon a lapse in appropriations. My interpretation of
the Antideficiency Act in this regard is based on its plain language, its
history, and its manifest purposes.

The events prompting your request for my earlier opinion included
the prospect that the then-existing temporary appropriations measure
for the Federal Trade Commission (FTC) would expire in April, 1980,
without extension, and that the FTC might consequently be left with-
out appropriations for a significant period.2 The FTC did not then
suggest that it possesses obligational authorities that are free from a
one-year time limitation. Neither did it suggest, based on its interpreta-
tion of the law at that time, that the FTC performs emergency func-
tions involving the safety of human life or the protection of property
other than protecting government property within the administrative
control of the FTC itself. Consequently, the legal questions that the
April 25, 1980, opinion addressed were limited. Upon determining that
the blanket prohibition expressed in § 665(a) against unauthorized obli-
gations in advance of appropriations is to be applied as written, the
opinion added only that the Antideficiency Act does permit agencies
that are ceasing their functions to fulfill certain legal obligations con-
nected with the orderly termination of agency operations.3The opinion
did not consider the more complex legal questions posed by a general
congressional failure to enact timely appropriations, or the proper
course of action to be followed when no prolonged lapse in appropria-
tions in such a situation is anticipated.

The following analysis is directed to those issues. Under the terms of
the Antideficiency Act, the authorities upon which the government
may rely for the continuance of functions despite a lapse in appropria-
tions implicates two fundamental questions. Because the proscription of
§ 665(a) excepts obligations in advance of appropriations that are “au-
thorized by law,” it is first necessary to consider which functions this
exception comprises. Further, given that 8§ 665(b) expressly permits the

2 FTC actually sustained less than a one-day lapse in appropriations between the expiration, on
April 30, 1980, of a transfer of funds for its use, Pub. L No. 96-219, 94 Stat. 128 (Mar. 28, 1980), and
the enactment, on May |, 1980, of an additional transfer. Pub. L. No. 96-240, 94 Stat. 342. Prior to
April 30, however, it appeared likely that a protracted congressional dispute concerning the terms of
the FTC’s eventual authorization, Pub. L. No. 96-252, 94 Stat. 374 (May 28, 1980), would precipitate
a lapse in appropriations for a significantly longer penod.

9See note 11, infra.
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government to employ the personal service of its employees in “cases
of emergency involving the safety of human life or the protection of
property,” it is necessary to determine how this category is to be
construed. | shall address these questions in turn, bearing in mind that
the most useful advice concerning them must be cast chiefly in the
form of general principles. The precise application of these principles
must, in each case, be determined in light of all the circumstances
surrounding a particular lapse in appropriations.

Section 665(a) of Title 31, United States Code provides:

No officer or employee of the United States shall make or
authorize an expenditure from or create or authorize an
obligation under any appropiation or fund in excess of the
amount available therein; nor shall any officer or employee
involve the Government in any contract or obligation, for the
payment of money for any purpose, unless such contract or
obligation is authorized by law. (Emphasis added.)

Under the language of 8§ 665(a) emphasized above, it follows that,
when an agency’s regular appropriation lapses, that agency may not
enter contracts or create other obligations unless the agency has legal
authority to incur obligations in advance of appropriations. Such au-
thority, in some form, is not uncommon in the government. For exam-
ple, notwithstanding the lapse of regular appropriations, an agency may
continue to have available to it particular funds that are subject to a
multi-year or no-year appropriation. A lapse in authority to spend funds
under a one-year appropriation would not affect such other authorities.
13 Op. Att'y Gen. 288, 291 (1870).

A more complex problem of interpretation, however, may be pre-
sented with respect to obligational authorities that are not manifested in
appropriations acts. In a few cases, Congress has expressly authorized
agencies to incur obligations without regard to available appropria-
tions.4 More often, it is necessary to inquire under what circumstances
statutes that vest particular functions in government agencies imply
authority to create obligations for the accomplishment of those func-
tions despite the lack of current appropriations. This, of course, would
be the relevant legal inquiry even if Congress had not enacted the
Antideficiency Act; the second phrase of § 665(a) clearly does no more
than codify what, in any event and not merely during lapses in appro-
priations, is a requirement of legal authority for the obligation of public
funds.5

*See, e.g.. 25 U.S.C. §99; 31 U S.C. §668; 41 U.S.C. §II.
5This rule has, in fact, been expressly enacted in some form for 160 of the 191 years since Congress
first convened. The Act of May 1, 1820, provided:
[N]o contract shall hereafter be made by the Secretary of State, or of the Treasury, or
Continued
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Previous Attorneys General and the Comptrollers General have had
frequent occasion to address, directly or indirectly, the question of
implied authority. Whether the broader language of all of their opinions
is reconcilable may be doubted, but the conclusions of the relevant
opinions fully establish the premise upon which my April 25, 1980,
memorandum to you was based: statutory authority to incur obligations
in advance of appropriations may be implied as well as express, but
may not ordinarily be inferred, in the absence of appropriations, from
the kind of broad, categorical authority, standing alone, that often
appears, for example, in the organic statutes of government agencies.
The authority must be necessarily inferrable from the specific terms of
those duties that have been imposed upon, or of those authorities that
have been invested in, the officers or employees purporting to obligate
funds on behalf of the United States. 15 Op. Att’y Gen. 235, 240 (1877).

Thus, for example, when Congress specifically authorises contracts
to be entered into for the accomplishment of a particular purpose, the
delegated officer may negotiate such contracts even before Congress
appropriates all the funds necessary for their fulfillment. E.g., 30 Op.
Att’y Gen. 332, 333 (1915); 30 Op. Att’y Gen. 186, 193 (1913); 28 Op.
Att’y Gen. 466, 469-70 (1910); 25 Op. Att’y Gen. 557, 563 (1906). On
the other hand, when authority for the performance of a specific
function rests on a particular appropriation that proves inadequate to
the fulfillment of its purpose, the responsible officer is not authorized to
obligate further funds for that purpose in the absence of additional
appropriations. 21 Op. Att’y Gen. 244, 248-50 (1895); 15 Op. Atty
Gen. 235, 240 (1877); 9 Op. Att’'y Gen. 18, 19 (1857); 4 Op. Att’y Gen.
600, 601-02 (1847); accord, 28 Comp. Gen. 163, 165-66 (1948).

This rule prevails even though the obligation of funds that the official
contemplates may be a reasonable means for fulfilling general responsi-

of the Department of War, or of the Navy, except under a law authorizing the same,

or under an appropriation adequate to its fulfillment.
3 Stat. 567, 568. The Act of March 2, 1861, extended the rule as follows:

No contract or purchase on behalf of the United States shall be made unless the same

is authorized by law or is under an appropriation adequate to its fulfillment, except in

the War and Navy Departments, for clothing, subsistence, forage, fuel, quarters, or

transportation, which, however, shall not exceed the necessities of the current year.
12 Stat. 214, 220. Congress reiterated the ban on obligations in excess of appropriations by enacting
the Antideficiency Act in 1870:

[I]t shall not be lawful for any department of the government to expend in any one

fiscal year any sum in excess of appropriations made by Congress for that fiscal year,

or to involve the government in any contract for the future payment of money in

excess of appropriations
Act of July 12, 1870, ch. 251, 87, 16 Stat. 230, 251. Congress substantially reenacted this provision in
1905, adding the proviso “unless such contract or obligation is authorized by law,” Act of March 3,
1905, ch. 1484, 84, 33 Stat. 1214, 1257, and reenacted it again in 1906, Act of Feb. 27, 1906, ch. 510,
§ 3, 34 Stat. 27, 48. Section 665(a) of Title 31, United States Code, enacted in its current form in 1950,
Act of Sept. 6, 1950, Pub. L. No 81-759, § 1211, 64 Stat. 595, 765, is substantially the same as these
earlier versions, except that, by adding an express prohibition against unauthorized obligations “in
advance of’ appropriations to the prohibition against obligations “in excess of’ appropriations, the
modern version indicates even more forcefully Congress’ intent to control the availability of funds to
government officers and employees.



bilities that Congress has delegated to the official in broad terms, but
without conferring specific authority to enter into contracts or other-
wise obligate funds in advance of appropriations. For example, Attorney
General McReynolds concluded, in 1913, that the Postmaster General
could not obligate funds in excess of appropriations for the employment
of temporary and auxiliary mail carriers to maintain regular service,
notwithstanding his broad authorities for the carrying of the mails.
30 Op. Att’y Gen. 157, 161 (1913). Similarly, in 1877, Attorney General
Devens concluded that the Secretary of War could not, in the absence
of appropriations, accept “contributions” of materiel for the army, eg.,
ammunition and medical supplies, beyond the Secretary’s specific au-
thorities to contract in advance of appropriations. 15 Op. Att’y Gen.
209, 211 (1877).6

Ordinarily, then, should an agency’s regular one-year appropriation
lapse, the “authorized by law” exception to the Antideficiency Act
would permit the agency to continue the obligation of funds to the
extent that such obligations are: (1) funded by moneys, the obligational
authority for which is not limited to one year, e.g,, multi-year appro-
priations; (2) authorized by statutes that expressly permit obligations in
advance of appropriations; or (3) authorized by necessary implication
from the specific terms of duties that have been imposed on, or of
authorities that have been invested in, the agency.7 A nearly govern-
ment-wide lapse, however, such as occurred on October 1, 1980, impli-
cates one further question of executive authority.

Unlike his subordinates, the President performs not only functions
that are authorized by statute, but functions authorized by the Constitu-
tion as well. To take one obvious example, the President alone, under
Article Il, § 2, clause 1 of the Constitution, “shall have Power to grant
Reprieves and Pardons for Offenses against the United States, except in
Cases of Impeachment.” Manifestly, Congress could not deprive the
President of this power by purporting to deny him the minimum

6Accord, 37 Comp. Gen. 155, 156 (1957) (Atomic Energy Commission’s broad responsibilities under
the Atomic Energy Act do not authorize it to enter into a contract for supplies or services to be
furnished in a fiscal year subsequent to the year the contract is made); 28 Comp. Gen. 300, 302 (1948)
(Treasury Department’s discretion to establish reasonable compensation for Bureau of the Mint
employees does not confer authority to grant wage increases that would lead to a deficiency).

7 It was on this basis that | determined, in approving the September 30, 1980, memorandum, that the
responsible departments are “authorized by law” to incur obligations in advance of appropriations for
the administration of benefit payments under entitlement programs when the funds for the benefit
payments themselves are not subject to a one-year appropriation. Certain so-called “entitlement
programs,” e.g., Old-Age and Survivors Insurance, 42 U S.C §401(a), are funded through trust funds
into which a certain portion of the public revenues are automatically appropriated Notwithstanding
this method of funding the entitlement payments themselves, the costs connected with the administra-
tion of the trust funds are subject to annual appropriations. 42 U.S.C. § 401(g). It might be argued that
a lapse in administrative authority alone should be regarded as expressing Congress’ intent that benefit
payments also not continue. The continuing appropriation of funds for the benefit payments them-
selves, however, substantially belies this argument, especially when the benefit payments are to be
rendered, at Congress’ direction, pursuant to an entitlement formula. In the absence of a contrary
legislative history to the benefit program or affirmative congressional measures to terminate the
program, | think it proper to infer authority to continue the administration of the program to the
extent of the remaining benefit funding.



obligational authority sufficient to carry this power into effect. Not all
of the President’s powers are so specifically enumerated, however, and
the question must consequently arise, upon a government-wide lapse in
appropriations, whether the Antideficiency Act should be construed as
depriving the President of authority to obligate funds in connection
with those initiatives that would otherwise fall within the President’s
powers.

In my judgment, the Antideficiency Act should not be read as neces-
sarily precluding exercises of executive power through which the Presi-
dent, acting alone or through his subordinates, could have obligated
funds in advance of appropriations had the Antideficiency Act not been
enacted. With respect to certain of the President’s functions, as illus-
trated above, such an interpretation could raise grave constitutional
questions. It is an elementary rule that statutes should be interpreted, if
possible, to preclude constitutional doubts, Crowell v. Benson, 285 U.S.
22, 62 (1932), and this rule should surely be followed in connection
with a broad and general statute, such as 31 U.S.C. 8 665(a), the history
of which indicates no congressional consideration at all of the desirabil-
ity of limiting otherwise constitutional presidential initiatives. The
President, of course, cannot legislate his own obligational authorities;
the legislative power rests with Congress. As set forth, however, in Mr.
Justice Jackson’s seminal concurring opinion in Youngstown Sheet &
Tube Co. v. Sawyer, 343 U.S. 579, 635 (1952):

The actual art of governing under our Constitution
does not and cannot conform to judicial definitions of the
power of any of its branches based on isolated clauses or
even single Articles torn from context. While the Consti-
tution diffuses power the better to secure liberty, it also
contemplates that practice will integrate the dispersed
powers into a workable government. It enjoins upon its
branches separateness but interdependence, autonomy but
reciprocity. Presidential powers are not fixed but fluctu-
ate, depending on their disjunction or conjunction with
those of Congress.

Following8 this reasoning, the Antideficiency Act is not the only
source of law or the only exercise of congressional power that must be
weighed in determining whether the President has authority for an
initiative that obligates funds in advance of appropriations. The Presi-
dent’s obligational authority may be strengthened in connection with
initiatives that are grounded in the peculiar institutional powers and

“A majority of the Supreme Court has repeatedly given express endorsement to Mr. Justice
Jackson’s view of the separation of powers. Nixon v. Administrator of General Services, 433 U.S. 425,
443 (1977); Buckley v. Valeo. 424 U.S. 1, 122 (1976); United States v. Nixon, 418 U.S. 683, 707 (1974);
Old Dominion Branch No. 496, National Association of Letter Carriers v. Austin, 418 U.S. 264, 273 n.5
(1974).



competency of the President. His authority will be further buttressed in
connection with any initiative that is consistent with statutes—and thus
with the exercise of legislative power in an area of concurrent author-
ity—that are more narrowly drawn than the Antideficiency Act and
that would otherwise authorize the President to carry out his constitu-
tionally assigned tasks in the manner he contemplates. In sum, with
respect to any presidential initiative that is grounded in his constitu-
tional role and consistent with statutes other than the Antideficiency
Act that are relevant to the initiative, the policy objective of the
Antideficiency Act must be considered in undertaking the initiative, but
should not alone be regarded as dispositive of the question of authority.

Unfortunately, no catalogue is possible of those exercises of presiden-
tial power that may properly obligate funds in advance of appropria-
tions.9 Clearly, such an exercise of power could most readily be justi-
fied if the functions to be performed would assist the President in
fulfilling his peculiar constitutional role, and Congress has otherwise
authorized those or similar functions to be performed within the control
of the President.100ther factors to be considered would be the urgency
of the initiative and the likely extent to which funds would be obligated
in advance of appropriations.

In sum, | construe the “authorized by law” exception contained
within 31 U.S.C. §665(a) as exempting from the prohibition enacted by
the second clause of that section not only those obligations in advance
of appropriations for which express or implied authority may be found
in the enactments of Congress, but also those obligations necessarily
incident to presidential intiatives undertaken within his constitutional
powers.

In addition to regulating generally obligations in advance of appro-
priations, the Antideficiency Act further provides, in 31 U.S.C.
8§ 665(b):

No officer or employee of the United. States shall accept
voluntary service for the United States or employ per-

9As stated by Attorney General (later Justice) Murphy:
[TIhe Executive has powers not enumerated in the statutes—powers derived not from
statutory grants but from the Constitution. It is universally recognized that the consti-
tutional duties of the Executive carry with them constitutional powers necessary for
their proper performance. These constitutional powers have never been specifically
defined, and in fact cannot be, since their extent and limitations are largely dependent
upon conditions and circumstances. In a measure this is true with respect to most of
the powers of the Executive, both constitutional and statutory. The right to take
specific action might not exist under one state of facts, while under another it might be
the absolute duty of the Executive to take such action.
39 Op. Att’y Gen. 343, 347-48 (1939).
100ne likely category into which certain of these functions would fall would be Mhe conduct of
foreign relations essential to the national security,*’ referred to in the September 30, 1980, memoran-
dum.



sonal service in excess of that authorized by law, except
in cases of emergency involving the safety of human life
or the protection of property.

Despite the use of the term “voluntary service,” the evident concern
underlying this provision is not government agencies’ acceptance of the
benefit of services rendered without compensation. Rather, the original
version of § 665(b) was enacted as part of an urgent deficiency appro-
priation act in 1884, Act of May 1, 1884, ch. 37, 23 Stat. 15, 17, in
order to avoid claims for compensation arising from the unauthorized
provision of services to the government by non-employees, and claims
for additional compensation asserted by government employees per-
forming extra services after hours. That is, under 8§ 665(b), government
officers and employees may not involve the government in contracts
for employment, i.e, for compensated labor, except in emergency
situtations. 30 Op. Att’y Gen. 129, 131 (1913).

Under §665(b), it is thus crucial, in construing the government’s
authority to continue functions in advance of appropriations, to inter-
pret the phrase “emergencies involving the safety of human life or the
protection of property.” Although the legislative history of the phrase
sheds only dim light on its precise meaning, this history, coupled with
an administrative history—of which Congress is fully aware—of the
interpretation of an identical phrase in a related budgeting context,
suggests two rules for identifying those functions for which government
officers may employ personal services for compensation in excess of
legal authority other than §665(b) itself. First, there must be some
reasonable and articulable connection between the function to be per-
formed and the safety of human life or the protection of property.
Second, there must be some reasonable likelihood that the safety of
human life or the protection of property would be compromised, in
some degree, by delay in the performance of the function in question.

As originally enacted in 1884, the provision forbade unauthorized
employment “except in cases of sudden emergency involving the loss of
human life or the destruction of property.” 23 Stat. 17. (Emphasis
added.) The clause was added to the House-passed version of the
urgent deficiency bill on the floor of the Senate in order to preserve the
function of the government’s “life-saving stations.” One Senator cau-
tioned:

In other words, at the life-saving stations of the United
States, for instance, the officers in charge, no matter what
the urgency and what the emergency might be, would be
prevented [under the House-passed bill] from using the
absolutely necessary aid which is extended to them in
such cases because it had not been provided for by law in
a statute.



15 Cong. Rec. 2,143 (1884) (remarks of Sen. Beck); see also id. at 3,410-
1 (remarks of Rep. Randall). This brief discussion confirms what the
originally enacted language itself suggests, namely, that Congress ini-
tially contemplated only a very narrow exception to what is now
8 665(b), to be employed only in cases of dire necessity.

In 1950, however, Congress enacted the modern version of the
Antideficiency Act and accepted revised language for 31 U.S.C.
8 665(b) that had originally been suggested in a 1947 report to Congress
by the Director of the Bureau of the Budget and the Comptrollex
General. Without elaboration, these officials proposed that *“cases of
sudden emergency” be amended to “cases of emergency,” “loss of
human life” to “safety of human life,” and “destruction of property” to
“protection of property.” These changes were not qualified or ex-
plained by the report accompanying the 1947 recommendation or by
any aspect of the legislative history of the general appropriations act
for fiscal year 1951, which included the modern § 665(b). Act of Sep-
tember 6, 1950, Pub. L. No. 81-759, § 1211, 64 Stat. 765. Consequently,
we infer from the plain import of the language of their amendments
that the drafters intended to broaden the authority for emergency
employment. In essence, they replaced the apparent suggestion of a
need to show absolute necessity with a phrase more readily suggesting
the sufficiency of a showing of reasonable necessity in connection with
the safety of human life or the protection of property in general.

This interpretation is buttressed by the history of interpretation by
the Bureau of the Budget and its successor, the Office of Management
and Budget, of 31 U.S.C. §665(¢e), which prohibits the apportionment
or reapportionment of appropriated funds in a manner that would
indicate the need for a deficiency or supplemental appropriation, except
in, among other circumstances, “emergencies involving the safety of
human life, [or] the protection of property.” 8 665(¢e)(1)(B).11 Directors

1 As provisions containing the same language, enacted at the same time, and aimed at related
purposes, the emergency provisions of §§ 665(b) and 665(e)(1)(B) should not be deemed in pan materia
and given a like construction, Northcross v. Memphis Board of Education, 412 U.S. 427, 428 (1973),
although at first blush, it may appear that the consequences of identifying a function as an “emer-
gency" function may differ under the two provisions. Under § 665(b), if a function is an emergency
function, then a federal officer or employee may employ what otherwise would constitute unauthor-
ized personal service for its performance; in this sense, the emergency nature of the function triggers
additional obligational authority for the government. In contrast, under § 665(e)(IXB), if a function is
an emergency function, OMB may allow a deficiency apportionment or reapportionment—this permit-
ting the expenditure of funds at a rate that could not be sustained for the entire fiscal year without a
deficiency—but the effect of such administrative action would not be to trigger new obligational
authority automatically. That is, Congress could always decline to enact a subsequent deficiency
appropnation, thus keeping the level of spending at the previously appropriated level.)

This distinction, however, is outweighed by the common -practical effect of the two provisions,
namely, that when authority is exercised under either emergency exception, Congress, in order to
accomplish all those functions it has authorized, must appropriate more money. If, after a deficiency
apportionment or reapportionment, Congress did not appropriate additional funds, its purposes would
be thwarted to the extent that previously authorized functions could not be continued until the end of
the fiscal year. This fact means that, although deficiency apportionments and reapportionments do not
create new obligational authority, they frequently impose a necessity for further appropnations as

Continued

9



of the Bureau of the Budget and of the Office of Management and
Budget have granted dozens of deficiency reapportionments under this
subsection in the last 30 years, and have apparently imposed no test
more stringent than the articulation of a reasonable relationship be-
tween the funded activity and the safety of human life or the protection
of property. Activities for which deficiency apportionments have been
granted on this basis include Federal Bureau of Investigation criminal
investigations, legal services rendered by the Department of Agricul-
ture in connection with state meat inspection programs and enforce-
ment of the Wholesome Meat Act of 1967, 21 U.S.C. §8601-695, the
protection and management of commodity inventories by the Commod-
ity Credit Corporation, and the investigation of aircraft accidents by
the National Transportation Safety Board. These few illustrations dem-
onstrate the common sense approach that has guided the interpretation
of § 665(e).12 Most important, under § 665(¢e)(2), each apportionment or
reapportionment indicating the need for a deficiency or supplemental
appropriation has been reported contemporaneously to both Houses of
Congress, and, in the face of these reports, Congress has not acted in
any way to alter the relevant 1950 wording of § 665(e)(1)(B), which is,
in this respect, identical to § 665(b).13

It was along these lines that | approved, for purposes of the im-
mediate crisis, the categories of functions that the Director of the
Office of Management and Budget included in his September 30, 1980,
memorandum, as illustrative of the areas of government activity in
which emergencies involving the safety of human life and the protec-

compelling as the government's employment of personal services in an emergency in advance of
appropriations. There is thus no genuine reason for ascribing, as a matter of legal interpretation,
greater or lesser scope to one emergency provision than to the other.
2In my April 25, 1980, memorandum to you, | opined that the Antideficiency Act permits
departments and agencies to terminate operations, upon a lapse in appropriations, in an orderly way.
43 Op. Att'y Gen No. 24, at 1[4 Op. O.LC.—(1980)]. The functions that, in my judgment, the
orderly shutdown of an agency for an indefinite period or permanently would entail include the
emergency protection, under §665(b), of the agency's property by its own employees until such
protection can be arranged by another agency with appropriations; compliance, within the “authorized
by law” exception to § 665(a), with statutes providing for the rights of employees and the protection
of government information; and (he transfer, also under the “authorized by law” exception to § 665(a),
of any matters within the agency's jurisdiction that are also under the jurisdiction of another agency
that Congress has funded and thus indicated its intent to pursue. Compliance with the spirit, as well as
the letter, of the Antideficiency Act requires that agencies incur obligations for these functions in
advance of appropriations only to the minimum extent necessary to the fulfillment of their legal duties
and with the end in mind of terminating operations for some substantial period It would hardly be
prudent, much less consistent with the spirit of the Antideficiency Act, for agencies to incur obliga-
tions. in advance of appropriations in connection with “shutdown functions” that would only be
justified by a more substantia] lapse in appropriations than the agency, in its best judgment, expects.
13The Supreme Court has referred repeatedly to the-

venerable rule that the construction of a statute by those charged with its execution

should be followed unless there are compelling indications that it is wrong, especially

when Congress has refused to alter the administrative construction.
Red Lion Broadcasting Co. v. FCC, 395 U.S. 367, 381 (1969) (footnotes omitted). Since enacting the
modern Antideficiency Act, including § 665(e)(1)(B), in 1950, Congress has amended the act three
times, including one amendment to another aspect of §665(e). At no time has Congress altered this
interpretation of §665(eXI)(B) by the Office of Management and Budget, which has been consistent
and is consistent with the statute. Compare 43 Op. Att'y Gen. No. 24, 4 Op. O.L.C. 16.(1980).
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tion of property might arise. To erect the most solid foundation for the
Executive Branch’s practice in this regard, | would recommend that, in
preparing contingency plans for periods of lapsed appropriations, each
government department or agency provide for the Director of the
Office of Management and Budget some written description, that could
be transmitted to Congress, of what the head of the agency, assisted by
its general counsel, considers to be the agency’s emergency functions.

In suggesting the foregoing principles to guide the interpretation of
§665(b), | must add my view that, in emergency circumstances in
which a government agency may employ personal service in excess of
legal authority other than 8 665(b), it may also, under the authority of
§ 665(b), it may also, under the authority of 8 665(b), incur obligations
in advance of appropriations for material to enable the employees
involved to meet the emergency successfully. In order to effectuate the
legislative intent that underlies a statute, it is ordinarily inferred that a
statute “carries with it all means necessary and proper to carry out
effectively the purposes of the law.” United States v. Louisiana, 265 F.
Supp. 703, 708 (E.D. La. 1966) (three-judge court), affd, 386 U.S. 270
(1967). Accordingly, when a statute confers authorities generally, those
powers and duties necessary to effectuate the statute are implied. See
2A J. Sutherland, Statutes and Statutory Construction § 55.04 (Sands
ed. 1973). Congress has contemplated expressly, in enacting 8 655(b),
that emergencies will exist that will justify incurring obligations for
employee compensation in advance of appropriations; it must be as-
sumed that, when such an emergency arises, Congress would intend
those persons so employed to be able to accomplish their emergency
functions with success. Congress, for example, having allowed the gov-
ernment to hire firefighters must surely have intended that water and
firetrucks would be available to them.14

The foregoing discussion articulates the principles according to
which, in my judgment, the Executive can properly identify those
functions that the government may continue upon lapses in appropria-
tions. Should a situation again present itself as extreme as the emer-
gency that arose on October 1, 1980, this analysis should assist in
guiding planning by all departments and agencies of the government.

As the law is now written, the Nation must rely initially for the
efficient operation of government on the timely and responsible func-
tioning of the legislative process. The Constitution and the

14 Accord, 53 Comp. Gen. 71 (1973), holding that, in light of a determination by the Administrator
of General Services that such expenses were “necessarily incidental to the protection of property of
the United States during an extreme emergency,” id. at 74, the Comptroller Genera) would not
question General Services Administration (GSA) payments for food for GSA special police who were
providing round-the-clock protection for a Bureau of Indian Affairs building that had been occupied
without authority.
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Antideficiency Act itself leave the Executive leeway to perform essen-
tial functions and make the government “workable.” Any inconvenience
that this system, in extreme circumstances, may bode is outweighed, in
my estimation, by the salutary distribution of power that it embodies.

Respectfully,

Benjamin R. Civiletti



Legality of the International Agreement with Iran
and Its Implementing Executive Orders

Executive orders providing for the establishment of escrow accounts with the Bank of
England and the Central Bank of Algeria, directing the transfer of previously blocked
Iranian government assets to those accounts, and nullifying all interests in the assets
other than the interests of Iran and its agents, are within the President’s authority under
the International Emergency Economic Powers Act (IEEPA). Banks and other holders
of Iranian assets need not await formal vacation of court-ordered attachments before
complying with transfer orders, since they as well as Executive Branch officials are
relieved from any liability for actions taken in good faith in reliance on the IEEPA.

Executive order prohibiting the prosecution of any claims against Iran arising from the
hostage seizure, and terminating any previously instituted judicial proceedings based on
such a claim, is within the President's authority under the IEEPA and the Hostage
Act. The order does not purport to preclude any claimant from petitioning Congress
for relief in connection with his claim, nor could it constitutionally do so.

Provisions of executive order blocking property of the former Shah’s estate and that of
his close relatives, and requiring all persons subject to the jurisdiction of the United
States to submit to the Secretary of the Treasury information about this property to be
made available to the government of Iran, are within the President’s authority under
the IEEPA. Proposed order also directs the Attorney General to assert in appropriate
courts that claims of Iran for recovery of this property are not barred by foreign
sovereign immunity or act of state doctrines, and asserts that all Iranian decrees
relating to the former Shah and his family should be enforced in courts of the United
States.

The President has constitutionally and congressionally conferred authority to enter an
agreement designating the lIran-United States Claims Tribunal as the sole forum for
determination of claims by the United States or its nationals against Iran, and to confer
upon the Tribunal jurisdiction over claims against the United States.

January 19, 1981

The President
The White House

My Dear Mr. President: | have been asked for my opinion con-
cerning the legality of certain actions designed to resolve issues arising
from the detention in Iran of 52 American hostages, including the
diplomatic and consular staff in Tehran.

An international agreement has been reached with Iran. The agree-
ment, which consists of four separate documents, commits the United
States and Iran to take specified steps to free the hostages and to
resolve specified claims between the United States and its nationals and
Iran and its nationals. These documents embody the interdependent
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commitments made by the two parties for which Algeria has been
acting as intermediary.

The first document is captioned “Declaration of the Government of
the Democratic and Popular Republic of Algeria” (Declaration). The
Declaration provides, first, for nonintervention by the United States in
the internal political and military affairs of Iran.

Second, the Declaration provides generally for return of Iranian
assets. The transfer utilizes the Central Bank of Algeria as escrow agent
and the Bank of England in London as depositary: their obligations and
powers are specified in two other documents, the “Escrow Agreement”
and the “Depositary Agreement.” Separate timetables and conditions
are described for assets in the Federal Reserve Bank of New York
(Fed), in foreign branches of United States banks, and in domestic
branches of United States banks, and for other financial assets and other
property located in the United States and abroad. The transfer of the
assets in the Fed and in the foreign branches to the Bank of England is
scheduled to take place first. Upon Iran’s release of the hostages, the
Central Bank of Algeria, as escrow agent, shall direct the Bank of
England, under the terms of the Escrow and Depositary Agreements,
to disburse the escrow account in accordance with the undertakings of
the United States and Iran with respect to the Declaration.

The transfer from the Central Bank of Algeria to Iran of the assets
presently in the domestic branches will take place upon lran’s establish-
ment with the Central Bank of Algeria of a Security Account to be
used for the purpose of paying claims against Iran in accordance with a
Claims Settlement Agreement set forth in the fourth document, which
is captioned “Declaration of the Government of the Democratic and
Popular Republic of Algeria Concerning the Settlement of Claims by
the Government of the United States of America and the Government
of the Islamic Republic of Iran” (Claims Settlement Agreement). The
Claims Settlement Agreement provides for the establishment of an Iran-
United States Claims Tribunal, which will have jurisdiction to decide
three categories of claims: (1) claims by United States nationals against
Iran and claims by lIranian nationals against the United States, and
counterclaims arising out of the same transaction or occurrence, for
claims and counterclaims outstanding on the date of the Agreement;l
(2) official claims of the governments of the United States and Iran
against each other arising out of contracts for the purchase and sale of
goods and services; and (3) any dispute as to the interpretation or
performance of any provision of the Declaration.

mTwo categories of claims are specifically excluded: (1) claims relating to the seizure or detention
of the hostages, injury to United States property or property within the compound of the embassy in
Tehran, and injury to persons or property as a result of actions in the course of the Islamic Revolution
in Iran which were not actions of the government of Iran and (2) claims arising under the terms of a
binding contract specifically providing that any disputes thereunder shall be within the sole jurisdic-
tion of the competent Iranian courts®
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Third, the Declaration provides for nullification of trade sanctions
against Iran and withdrawal of claims now pending in the International
Court of Justice. The United States also agrees not to prosecute its
claims and to preclude prosecution by a United States national or in the
United States courts of claims arising out of the seizure of the embassy
and excluded by the Claims Settlement Agreement.

Fourth, the Declaration provides for actions by the United States
designed to help effectuate the return to Iran of the assets of the family
of the former Shah.

A series of executive orders has been proposed to carry out the
domestic, and some foreign, aspects of the international agreement. It is
my opinion that under the Constitution, treaties, and laws of the United
States you, your subordinates, the Fed, and the Federal Reserve Board
are authorized to take the actions described in the four documents
constituting the international agreement and in the executive orders.2

I shall first examine the proposed executive orders and consider them
as to form and legality. Subsequently I shall consider certain questions
which arise from other proposed actions and documents related thereto.

1 The first proposed executive order is captioned “Direction Relat-
ing to Establishment of Escrow Accounts.” Under it, the Secretary of
the Treasury is authorized to direct the establishment of an appropriate
escrow agreement with the Bank of England and with the Central Bank
of Algeria to provide as necessary for distribution of funds in connec-
tion with the release of the hostages. The Escrow Agreement provides,
among other things, that certain assets in which Iran has an interest
shall be credited by the Bank of England to an escrow account in the
name of the Central Bank of Algeria and transferred to Iran after the
Central Bank of Algeria receives certification from the Algerian gov-
ernment that the 52 hostages have safely departed from Iran.

The International Emergency Economic Powers Act (IEEPA), 50
U.S.C. 8§ 1701-1706 (Supp. | 1977), provides you with authority,
during a declared national emergency, to direct transactions and trans-
fers of property in which a foreign country has an interest under such
regulations as you may prescribe. As the proposed order recites, such
an emergency has been declared. IEEPA was the authority for the
blocking order of November 14, 1979, Executive Order No. 12,170,
which asserted control over Iranian government assets. Moreover, the
statute known as the Hostage Act, 22 U.S.C. § 1732, authorizes the
President, when American citizens are unjustly deprived of liberty by a
foreign government, to use such means, not amounting to acts of war,
as he may think “necessary and proper” to bring about their release.
The phrase “necessary and proper” is, of course, borrowed from the
Constitution, and has been construed as providing very broad discre-

8 Documents testifying to the adherence to the agreement by both the United States and Iran will
also be executed; these documents present no substantive legal issues.
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tionary powers for legitimate ends. U.S. Const. Art. 1, 88, cl. 18
McCulloch v. Maryland, 17 U.S. (4 Wheat.) 316 (1819). Establishment of
the escrow account isdirected to the release of the hostages. This order
thus falls within your powers under these Acts.3

It is approved as to form and legality.

2. The second proposed executive order is captioned “Direction to
Transfer Iranian Government Assets.” The Fed is directed to transfer
to its account at the Bank of England, and then to the escrow account
referred to in paragraph 1, the assets of the government of Iran, as
directed by the Secretary of the Treasury. The order also revokes the
authorization for, and nullifies all interests in, the frozen Iranian gov-
ernment property except the interests of Iran and its agents. The effect
of this order will be to void the rights of plaintiffs in any possible
litigation to enforce certain attachments and other prejudgment reme-
dies that were issued against the blocked assets following the original
blocking order.

| believe that this provision is lawful for several reasons. | am
informed, first, that the Iranian funds on deposit in the Fed are funds of
the Bank Markazi, the Central Bank of Iran. As such, they are clearly
not subject to attachment. The Foreign Sovereign Immunities Act of
1976 specifically states that the property of a foreign central bank held
for its own account shall be immune from attachment and execution
unless that immunity has been explicitly waived. 28 U.S.C. §1611(b). It
is my view that there has been no such waiver.

Even assuming, arguendo, that the attachments are not precluded by
28 U.S.C. § 1611(b), there is power under IEEPA to nullify them or to
prevent the exercise of any right under them. Under IEEPA, the
President has authority in time of emergency to prevent the acquisition
of interests in foreign property and to nullify new interests that are
acquired through ongoing transactions. The original blocking order
delegated this power to the Secretary of the Treasury, who promul-
gated regulations prohibiting the acquisition, through attachment or any
other court process, of any new interest in the blocked property. The
effect of these regulations was to modify both the substantive and the
procedural law governing the availability of prejudgment remedies to
creditors of Iran. The regulations contemplated that provisional reme-
dies might be permitted at a later date but provided that any unauthor-
ized remedy would be “null and void.” 31 C.F.R. 8 535.203(e).

Subsequently, all of the attachments and all of the other court orders
against the Iranian assets held by the Fed were entered pursuant to a
general license or authorization given by the Secretary of the Treasury
effective November 23, 1979. This authorization, like all authorizations
issued under the blocking regulations, may be revoked at any time in

3 Although | do not specifically discuss the applicability of the Hostage Act to the other proposed
orders described in this opinion, | believe that it generally supports their issuance.
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accordance with 31 C.F.R. 8§535.805, which expressly provides that
any authorization issued under the blocking order could be “amended,
modified, or revoked at any time.” See Orvis v. Brownell, 345 U.S. 183
(1953). The regulations did not purport to authorize any transaction to
the extent that it was prohibited by any other law (other than IEEPA),
such as the Foreign Sovereign Immunities Act.4 31 C.F.R. § 535.101(b).

Upon revocation, the exercise or prosecution of any interests created
by the outstanding attachments and other orders will be unauthorized.
The orders themselves will no longer confer any enforceable right upon
the creditors. Indeed, because IEEPA expressly grants to the President
a power of nullification, the interests created by these provisional reme-
dies are themselves subject to nullification, in addition to nullification
by the revocation of the underlying authorization. In this respect the
President’s power under IEEPA is analogous to his constitutional
power to enter into international agreements that terminate provisional
interests in foreign property acquired through domestic litigation if
necessary in the conduct of foreign affairs. See The Schooner Peggy, 5
U.S. (1 Cranch) 103 (1801). The nullification of these interests is an
appropriate exercise of the President’s traditional power to settle inter-
national claims. United States v. Pink, 315 U.S. 203 (1942); United States
v. Belmont, 301 U.S. 325 (1937).

Upon the direction of the Secretary of the Treasury, the Fed will be
free to transfer the Iranian assets; the attachments and other prejudg-
ment encumbrances will have been rendered unenforceable by the con-
temporaneous change in law. Moreover, the Fed may comply with the
Secretary’s directive without litigating in advance the issue of the
Secretary’s authority to nullify the provisional interests. IEEPA explic-
itly states, and the proposed order affirms, that “[n]Jo person shall be
held liable in any court . . . for anything done or omitted in good faith
in connection with the administration of, or pursuant to and in reliance
on, [IEEPA] or any regulation, instruction, or direction issued under
[IEEPA].” 50 U.S.C. § 1702(a)(3). | believe that Congress intended this
provision to relieve holders of foreign property, as well as individuals
administering or carrying out orders issued pursuant to IEEPA, from
any liability for actions taken in good faith in reliance on IEEPA and
presidential directives issued under IEEPA. This provision protects not
only the Fed and the Federal Reserve Board but Executive Branch
officials as well. In my opinion, this provision is valid and effective for
that purpose.

4 In New England Merchants National Bank v. Iran Power Generation and Transmission Co.. 502 F.
Supp. 120 (S.D.N.Y 1980), the district court took the position that the freeze order under IEEPA
took precedence over the Foreign Sovereign Immunities Act, thus removing Iran’s immunity. Assum-
ing, arguendo, the correctness of that position, the legal effect of the totality of actions dicussed herein
would be to reinstate Iran's immunity, thereby removing the ratio decedendt of the district court’s
decision.
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Similarly, the Secretary himself is empowered, in my opinion, to
nullify these provisional interests and to license the transfer of the assets
without submitting the issue to litigation and without insisting that the
Fed refuse any transfer until all objections to the transfer have been
definitively rejected by the courts. As noted, the interests, if any,
created by these prejudgment remedies were created upon the condi-
tion that the authority for the underlying transactions might be revoked
“at any time”; and that condition may be invoked without delay. The
powers that the Constitution gives and the Congress has given the
President to resolve this kind of crisis could be rendered totally ineffec-
tive if they could not be exercised expeditiously to meet opportunities
as they arise. The primary implication of an emergency power is that it
should be effective to deal with a national emergency successfully.
United States v. Yoshida International, Inc., 526 F.2d 560, 573 (C.C.P.A.
1975).

Moreover, the Fed may transfer the assets before the outstanding
court orders have been formally vacated. When a supervening legisla-
tive act expressly authorizes a course of conduct forbidden by an
outstanding judicial order, the new legislation need not require the
persons subject to it to submit the matter to litigation before pursuing
the newly authorized course. See Pennsylvania v. Wheeling & Belmont
Bridge Co., 59 U.S. (18 How.) 421 (1855). | believe that this case is
closely on point. A valid executive order has the force of a federal
statute, superseding state actions to the extent that it is inconsistent.
Contractors Association of Eastern Pennsylvania v. Secretary of Labor, 442
F.2d 159, 166 (3d Cir.), cert, denied, 404 U.S. 854 (1971). Thus, the
holding of the Wheeling case applies here.

The order is approved as to form and legality, and actions taken
consistent with and pursuant to it will be lawful and valid.

3. The third proposed executive order is captioned “Direction to
Transfer lIranian Government Assets Overseas.” In general, it directs
branches of United States banks outside the country to transfer Iranian
government funds and property to the account of the Fed in the Bank
of England. The transfer is to include interest at commercially reason-
able rates from the date of the blocking order. The Secretary of the
Treasury shall determine when the transfers shall take place. Any
banking institution that executed a set-off against Iranian funds after
entry of the blocking order is directed to cancel the set-off and to
transfer the funds in the same manner as the other overseas deposits.

The Iranian funds in the branches of American banks overseas were
subject to the November 1979 blocking order. Subsequently, the Secre-
tary of the Treasury licensed foreign branches and subsidiaries of
American banks to set off their claims against Iran or Iranian entities by
debit to the blocked accounts held by them for Iran or Iranian entities.
31 C.F.R. 8535.902. As a result of this license, American banks with

18



branches overseas set off various debts owing to them by Iran and
Iranian entities. | understand that most of the debts were loans origi-
nally made from offices in the United States and that most of the
overseas deposits were in branches located in the United Kingdom. The
banks with overseas Iranian accounts set off amounts owing not only to
them directly but to other banks with whom they were participants in
syndicated loans. The banks have acted on the assumption that any loan
made to Iran or an Iranian entity could be set off against any account
of Iran or an lIranian entity or enterpise on the theory that, as a result
of the control of the Iranian economy by the government of Iran and
nationalization of private enterprises, all such entities and enterprises
were the same party for purpose of setting off debts. In addition, the
banks accelerated the amounts due on loans that were in default, and,
under the doctrine of anticipatory breach, set off loans that had not
come due.

The blocking order delegated to the Secretary of the Treasury the
authority to license the set-offs to the extent that the executive order
prevented them. The license did not, however, determine whether the
set-offs were valid under any other law. 31 C.F.R. 8535.101(b). |
understand that Iran and its entities are contesting in litigation overseas
whether the set-offs are lawful. The issues include the proper situs of
the debts, identity of the parties, the propriety of acceleration, and the
anticipation of breach.

IEEPA authorizes the President, under such regulations as he may
prescribe, to nullify and void transactions involving property in which a
foreign country has an interest and to nullify and void any right re-
specting property in which a foreign country has an interest. 50 U.S.C.
§ 1702. Either analysis is appropriate here: Iran had an interest in the
original set-off transaction and continues to have an interest both in the
amounts in the accounts which have and have not been set off. The
latter, as noted, are the subject of litigation abroad. See 31 C.F.R.
8§ 535.311-312. Cf Behring International v. Miller, 504 F. Supp. 552
(D.N.J. 1980) (holding that Iran continues to have interest in a trust
account created to pay debt). The very use of the words “nullify” and
“void” persuades me that Congress intended to authorize the President
to set aside preexisting transactions.5

As noted, the order also requires the overseas banks, when transfer-
ring the Iranian assets, to include interest on those assets from Novem-
ber 14, 1979, at commercially reasonable rates. | understand that in
most cases the accounts in overseas branches of American banks are
interest-bearing. To the extent that they are not, such interest represents

5 | believe that the present case is distinguishable in several respects from that in Brownell v.
National City Bank, 131 F. Supp. 60 (S D.N.Y. 1955). There, the district court concluded that the
mere revocation of a license did not serve to void a preexisting and apparently uncontested set-off; the
bank, moreover, had no opportunity to recoup its potential loss by bringing the loan current.
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the benefit realized by the banks from holding the blocked Iranian
assets which, under the law of restitution, should accrue to the owners
of the assets. Cf. Phillips Petroleum Co. v. Adams, 513 F.2d 355 (5th
Cir.), cert, denied, 423 U.S. 930 (1975). As such, the interest or benefit
realized by the banks is property in which Iran has an interest.6

For these reasons, | believe that you are thus authorized under
IEEPA to compel the transfer of both principal and interest to the
Federal Reserve account at the Bank of England as provided by the
order and to nullify or prevent the exercise of any interests in this
property by anyone other than Iran. | also believe, as discussed in
paragraph 2 above, that 50 U.S.C. § 1702(a)(3) relieves from liability
anyone taking action in good faith under this executive order.7

The proposed order is approved as to form and legality, any actions
taken consistent with and pursuant to it will be lawful and valid.

4. The fourth proposed executive order is captioned “Direction to
Transfer Iranian Government Assets Held by Domestic Banks.” The
proposed order directs American banks in the United States with Ira-
nian deposits to transfer them, including interest from the date of
blocking at commercially reasonable rates, to the Fed, which will hold
the funds subject to the direction of the Secretary of the Treasury.

As discussed in paragraphs 2 and 3, the President has power under
IEEPA to direct the transfer of funds of Iran, including interest, and to
nullify or prevent the exercise of any interests of anyone other than
Iran in Iranian property. Actions taken in good faith pursuant to this
order will be, as discussed above, immune from liability.

The order is approved as to form and legality, and actions taken
consistent with and pursuant to it will be lawful and valid.

5. The fifth proposed executive order is captioned “Direction to
Transfer Iranian Government Financial Assets Held by Non-Banking
Institutions.” This order is similar to the order described in paragraph 4
except that it requires the transfer to the Fed of funds and securities
held by non-banking institutions. The President has the power to direct
the transfer of funds and securities of Iran held by non-banking institu-
tions, and actions taken in good faith pursuant to this order shall
likewise enjoy the immunity from liability as reflected in 50 U.S.C.
§ 1702(a)(3).

The proposed order is approved as to form and legality, and actions
taken consistent with and pursuant to it will be lawful and valid.

6See also Art. VI11(2)(b) of the Treaty of Amity, Economic Relations, and Consular Rights Aug 15,
1955, United States-Iran, 8 UST. 901, 905, T.I.A.S. No. 3853.

7 Cf. Cities Service Co. v. McGrath, 342 U.S. 330, 334-36 (1952). It is my opinion that a person who
has taken action in compliance with this executive order and is subsequently finally required by any
court to pay amounts with respect to funds transferred pursuant to this executive order will have the
right as a matter of due process to recover such amount from the United States to the extent of any
double liability.
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6. The sixth proposed executive order is captioned “Direction to
Transfer Certain lranian Government Assets.” The order would require
anyone in possession or control of property owned by Iran, not includ-
ing funds and securities, to transfer the property as directed by the
Iranian government. The order recites that it does not relieve persons
subject to it from existing legal, requirements other than those based on
IEEPA. It does, however, nullify outstanding attachments and court
orders in the same manner as does the order discussed in paragraph 2.

For the reasons discussed in the preceding paragraphs, the President
has power under IEEPA to order the transfer of property owned by
Iran as directed by Iran and to nullify outstanding attachments and
court orders related to such property. Actions taken in good faith
pursuant to this order shall likewise enjoy the immunity from liability
as reflected in 50 U.S.C. § 1702(a)(3).

The order is approved as to form and legality, and actions taken
consistent with and pursuant to it will be lawful and valid.

7. The seventh proposed executive order is captioned “Revocation of
Prohibitions against Transactions Involving Iran.” It revokes the prohi-
bitions of Executive Order No. 12,205 of April 7, 1980; Executive
Order No. 12,211 of April 17, 1980; and Proclamation 4702 of Novem-
ber 12, 1979. The two executive orders limited trade with and travel to
Iran. The proclamation restricted oil imports from lIran. It is my under-
standing that although the prohibitions are revoked, the underlying
declarations of emergency remain in effect.

The order is approved as to form and legality.

8. The eighth proposed executive order is captioned “Non-Prosecu-
tion of Claims of Hostages and for Actions at the United States Em-
bassy and Elsewhere.” The order directs the Secretary of the Treasury
to promulgate regulations prohibiting persons subject to United States
jurisdiction from prosecuting in any court or elsewhere any claim
against Iran arising from the hostage seizure on November 4, 1979, and
the occupation of the embassy in Tehran, and also terminating any
previously instituted judicial proceedings based upon such claims.

The President has the power under IEEPA and the Hostage Act to
take steps in aid of his constitutional authority8to settle claims of the
United States or its nationals against a foreign government.9 Thus, he
has the right to license litigation involving property in which a foreign
national has an interest, as described in paragraph 2. That license can be
suspended by the Executive acting alone. New England Merchants Na-
tional Bank v. Iran Power Generation and Transmission Co., 508 F. Supp.
47 (S.D.N.Y., 1980) (Duffy, J.). But see National Airmotive Corp. v.

6See, e.g.. Restatement (Second) of Foreign Relations Law of the United States §213 (1965).

9 IEEPA was drafted and enacted with the explicit recognition that the blocking of assets could be
directly related to a later claims settlement. H. R. Rep. No. 459, 95th Cong., 1st Sess 17 (1977); S.
Rep. No. 466, 95th Cong., 1st Sess. 6 (1977). See 50 U.S.C. § 1706(a)(1) (authorizing continuation of
controls, after the emergency has ended, where necessary for claims settlement purposes).
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Government and State of Iran, 499 F. Supp. 401 (D.D.C., 1980) (Greene,
J.).10

The order is approved as to form and legality.

9. The final proposed executive order is captioned “Restrictions on
the Transfer of Property of the Former Shah of Iran.” It invokes the
blocking powers of IEEPA to prevent transfer of property located in
the United States and controlled by the Shah’s estate or by any close
relative until litigation surrounding the estate is terminated. The order
also invokes the reporting provisions of IEEPA, 50 U.S.C. § 1702(a)(2),
to require all persons subject to the jurisdiction of the United States to
submit to the Secretary of the Treasury information about this property
to be made available to the government of Iran. The property involved
is property in which “[a] foreign country or a national thereof’ has an
interest. Restrictions on transfer and reporting requirements therefore
fall within the authority provided by IEEPA.

The order would further direct me, as Attorney General, to assert in
appropriate courts that claims of Iran for recovery of this property are
not barred by principles of sovereign immunity or the act of state
doctrine. | have previously communicated to you and to the Depart-
ment of State my view to this effect (based on advice furnished to me
by the Office of Legal Counsel and the Civil Division of this Depart-
ment) and will so assert in appropriate proceedings. The proposed
order also recites that it is the position of the United States that all
Iranian decrees relating to the assets of the former Shah and his family
should be enforced in our courts in accordance with United States law.

The proposed order is approved as to form and legality.

10. The other questions relate to the Claims Settlement Agreement. |
conclude that you have the authority to enter an agreement designating
the Iran-United States Claims Tribunal as the sole forum for determina-
tion of claims by United States nationals or by the United States itself
against Iran and to confer upon the Tribunal jurisdiction over claims
against the United States, including both official contract claims and
disputes arising under the Declaration.

The authority to agree to the establishment of the Tribunal as an
initial matter cannot be challenged. The Claims Settlement Agreement
falls squarely within powers granted to the Executive by the Constitu-
tion, by treaty, and by statute.

As a step in the reestablishment of diplomatic relations with Iran, the
Claims Settlement Agreement represents an appropriate exercise of the
President’s powers under Article Il of the Constitution to conduct
foreign relations. Moreover, by Article XXI(2) of the 1957 Treaty with

101 note that the issue of appropriate compensation for the hostages will be considered by a
Commission on Hostage Compensation established by separate executive order. Moreover, this eighth
order does not, of course, purport to preclude any claimant from presenting his claim to Congress and
petitioning for relief; nor could it constitutionally do so.
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Iran, the Senate gave its agreement for the two nations to settle dis-
putes as to the interpretation or application of the treaty by submission
to the International Court of Justice or by any “pacific means.” 11
Arbitration by the Iran-United States Claims Tribunal is a .pacific means
of dispute settlement. Finally, by the Hostage Act, 22 U.S.C. § 1732,
Congress has conferred upon the President specific statutory powers
applicable to this crisis. The agreement to resolve by arbitration the
disputes now obstructing the release of the hostages is a proper exercise
of this power.

I note in conclusion the congruence of your constitutional powers
and the congressionally conferred authority. In this situation, of course,
your authority is at its maximum. Youngstown Sheet & Tube Co. v.
Sawyer, 343 U.S. 579, 635-36 (1952) (Jackson, J., concurring).

The specific jurisdiction conferred upon the Tribunal must be further
examined. The first category of claims, the private claims based on
debts, contracts, expropriations, or other measures affecting property
rights, includes both claims by United States nationals against Iran and
claims by lIranian nationals against the United States. The former are
referrable to the Tribunal under the constitutional authority to settle
claims recognized in United States v. Pink, 315 U.S. 203 (1942), and
United States v. Belmont, 301 U.S. 324 (1937). See also Restatement
(Second) of Foreign Relations Law of the United States § 213 (1965).12

From these claims are excluded claims arising out of the seizure of
the embassy and claims on binding contracts providing for dispute
resolution solely by Iranian courts. Again, the power to settle claims
includes the power to exclude certain claims from the settlement proc-
ess. Cf. Aris Gloves, Inc. v. United States, 420 F.2d 1386 (Ct. Cl. 1970).
Moreover, the exclusion is not intended to be a final settlement or
determination of these claims. | understand that the claims based on the
seizure will be given separate consideration, see note 10 supra. | note
also that the exclusion of the claims on binding contracts that provide
the exclusive procedure for dispute resolution does not adversely affect
any option that these claimants would have had prior to the hostage
crisis and all the actions taken in response to it. These claimants are not
disadvantaged by the Claims Settlement Agreement; as to them, the
status quo as of the time that the hostages were taken is merely
preserved.

NArt. XXI1(2) provides:
Any dispute between the High Contracting Parties as to the interpretation or applica-
tion of the present Treaty, not satisfactorily adjusted by diplomacy, shall be submitted
to the International Court of Justice, unless the High Contracting Parties agree to
settlement by some other pacific means.
Because the Treaty provides for peace and friendship between the two nations, trade and commercial
freedom, protection and security of nationals, prompt and just compensation for the taking of
property, and the absence of restrictions on the transfer of funds, the disputes to be referred to the
Tribunal are disputes “as to the interpretation or application of the . . . Treaty."”
1Here again, your constitutional powers are supplemented by statute. Set note 9, supra.
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The latter claims in the first category, the claims by Iranian nationals
against the United States, and also the official claims in the second
category by Iran against the United States, are referrable to the Tribu-
nal for adjudication under the same authority. The President’s power to
refer these claims to binding arbitration as part of an overall settlement
of our disputes with Iran is within the authority conferred on him by
the Treaty and the Hostage Act and is also within his sole authority
under Article Il of the Constitution. Any award made by the Tribunal
against the United States would create an obligation under international
law. Such obligations have invariably been honored by the Congress in
our constitutional system.

The remainder of the claims in this second category are official
claims of the United States against Iran. The submission of the claims to
the Tribunal is a matter for the Executive’s sole determination in the
conduct of foreign relations.

Finally, jurisdiction over the third category of claims, consisting of
disputes as to the interpretation or performance of the Declaration, is
appropriately conferred upon the Tribunal incident to the exercise of
the power to agree to the Declaration in the first instance.

For these reasons, | conclude that the United States may enter into
the international agreement and that you have legal authority to issue
all of these documents and executive orders.

Respectfully,

Benjamin R. Civiletti
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The Attorney General’s Duty to Defend
the Constitutionality of Statutes

The Department of Justice has a duty to defend the constitutionality of an Act of
Congress whenever a reasonable argument can be made in its support, even if the
Attorney General concludes that the argument may ultimately be unsuccessful in the
courts. The statute at issue in the instant case could be held constitutional as applied in
certain situations, and accordingly the Department will defend it.

April 6, 1981

Honorable Strom Thurmond
Chairman

Committee on the Judiciary
United States Senate

W ashington, D.C. 20510

Honorable Joseph R. Biden, Jr.
Committee on the Judiciary
United States Senate

W ashington, D.C. 20510

Dear Mr. Chairman and Senator Biden: | am pleased to re-
spond to your letter of February 3, 1981, requesting that | reconsider
the decision of the Department of Justice not to defend the constitu-
tionality of 47 U.S.C. 8 399(a) in the case of League of Women Voters v.
FCC, No. 80-5333 (9th Circuit).* Please forgive the delay in respond-
ing, but we have undertaken a thorough review of the question. | have
determined that the Department will participate in the litigation and
defend the statute.

The Department appropriately refuses to defend an act of Congress
only in the rare case when the statute either infringes on the constitu-
tional power of the Executive or when prior precedent overwhelmingly
indicates that the statute is invalid. In my view, the Department has the
duty to defend an act of Congress whenever a reasonable argument can
be made in its support, even if the Attorney General and the lawyers

*Note*The Department of Justice’s decision not to defend the constitutionality of § 399 had been
conveyed to Congress in an October 11, 1979, letter from Attorney General Civiletti to Senate
Majority Leader Byrd. Ed.
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examining the case conclude that the argument may ultimately be
unsuccessful in the courts.

The prior decision not to defend § 399(a) was made by virtue of the
conclusion that no reasonable defense of the constitutionality of this
provision as a whole could be made. Under applicable Supreme Court
precedent, however, even a statute that could have some impermissible
applications will not be declared unconstitutional as a whole unless the
provision is substantially overbroad and no limiting construction of the
language of the statute is possible. Here, for example, the statute’s
application to political endorsements by government-owned broadcast-
ers might well be held by a court to be constitutional. In that event, the
fact that the statute permissibly could be applied in some instances may
be sufficient to preclude a finding that the provision as a whole is
unconstitutional.

Accordingly, we will advise the Ninth Circuit of our position and
request that the case be remanded to the district court to allow us to
present our defense.**

Sincerely,

William French Smith

«sN ote- Pursuant to the government's request, the case was remanded by the court of appeals to
the district court, whose judgment, holding §399’s ban on editorializing by noncommerical stations
unconstitutional, was ultimately affirmed by the Supreme Court. FCC v. League of Women Voters of
California.------ U.S.-—--- , 104 S. Ct. 3106 (1984), affg 547 F. Supp. 379 (C.D. Cal. 1982). Section 399’s
separate ban on political endorsements by noncommercial stations was by then no longer at issue in
the case, and the Supreme Court “express[ed] no view" on the constitutionality of that provision. 104
S. Ct. at 3113. n 9. Ed.
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Assertion of Executive Privilege in Response to a
Congressional Subpoena

Executive privilege can and should be asserted to withhold deliberative, predecisional
documents from Congress, where release of the documents would seriously impair the
deliberative process and the conduct of foreign policy, and where Congress’ only stated
interest in obtaining the documents is for general oversight purposes.

Where Congress has a legitimate need for information that will help it legislate, and the
Executive Branch has a legitimate constitutionally recognized need to keep information’
confidential, each branch has an obligation to make a principled effort to accommodate
the needs of the other.

October 13, 1981

The President

The White House

Dear Mr. President: You have requested my advice concerning
the propriety of an assertion of executive privilege in response to a
subpoena issued by the Subcommittee on Oversight and Investigations
of the House Committee on Energy and Commerce (Subcommittee).
The subpoena was issued on September 28, 1981, and served on the
Department of the Interior on October 2, 1981.* It demands the pro-
duction of certain documents by October 14, 1981. It seeks “[a]ll docu-
ments relative to the determination of reciprocity under the Mineral
Lands Leasing Act, 30 U.S.C. § 181, including documents relating to
the general matter of reciprocity and the specific question of the status
of Canada, utilized or written by officials and staff of the Department
of Interior on or before September 18, 1981.” 1 The Office of Legal
Counsel of the Department of Justice has examined documents em-
braced by the subpoena and identified by the Department of the Inte-
rior as being potentially subject to a claim of executive privilege, and
has concluded that a proper claim of privilege may be asserted with
respect to all of the documents identified in the attachment hereto. |

*Note: The full text of the subpoena and related correspondence can be found in Contempt of
Congress: Hearings on the Congressional Proceedings Against Interior Secretary James G. Watt Before the
Subcommittee on Oversight and Investigation of the House Committee on Energy and Commerce, 97th
Cong., 2d Sess. (1982). Ed

1The Mineral Lands Leasing Act (Act) provides, in pertinent part, that "citizens of another
country, the laws, customs or regulations of which deny similar or like privileges to citizens of this
country, shall not by stock ownership, stock holding, or stock control, own any interest in any lease
acquired under the provisions of this Act ” 30 U.S.C. § 181
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concur in that conclusion. | believe that the documents identified are
properly subject to a claim of executive privilege and that the privilege
should be asserted with respect to those documents.

I understand that on September 24, 1981, the Department of the
Interior supplied the Subcommittee with a large number of the materi-
als presently demanded by the subpoena, including a list of 36 published
sources and copies of 143 documents. Once the subpoena was issued,
the Department of the Interior, in consultation with other departments
having an interest in the matter, including the Departments of State,
Commerce, Treasury, Justice, and the Offices of the United States
Trade Representative and the White House Counsel, once again re-
viewed the documents which had not previously been provided to the
Subcommittee. In an effort to make every reasonable accommodation
to the legitimate needs of the Legislative Branch, the Department of
the Interior released an additional 31 documents to the Subcommittee
on October 9, 1981. One document was shown to the Subcommittee
staff at that time but was not released. In addition, the Subcommittee
was provided with a written list and oral description of the 31 docu-
ments which had been withheld. The Subcommittee staff was permitted
to ask questions concerning the nature of those documents, a procedure
designed to provide the Subcommittee with enough information to
assure itself that the documents are not essential to the conduct of the
Subcommittee’s legislative business. Finally, the Subcommittee was in-
formed that an additional 5-10 documents would be released once the
Department of the Interior had concluded its deliberations regarding
the status of Canada under the Act.

All of the documents in issue are either necessary and fundamental to
the deliberative process presently ongoing in the Executive Branch or
relate to sensitive foreign policy considerations. Several of the docu-
ments reflect views of officials of the Canadian government transmitted
in confidence to United States officials as well as statements regarding
the status of Canada by officials of the Department of State. Other
documents, prepared for the Cabinet Council on Economic Affairs and
the Cabinet-level Trade Policy Committee, are predecisional, delibera-
tive memoranda which have been considered by officials at the highest
levels of government. Both the Cabinet Council and the Trade Policy
Committee prepare recommendations for presidential action; in addi-
tion, you personally attend some Cabinet Council meetings and chair
these meetings when you do attend. Finally, a large portion of the
documents being withheld reflect internal deliberations within the De-
partment of the Interior regarding the status of Canada under the Act.
Some of these documents are staff level advice to policymakers con-
taining recommendations regarding decisions which have not yet
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become final. Others contain internal Interior Department deliberations
regarding its participation in the Trade Policy Staff Committee and the
Cabinet Council on Economic Affairs. Still other documents reflect
tentative legal judgments regarding questions arising under the Act. In
addition, the subpoena encompasses preliminary drafts of congressional
testimony by the Secretary of the Interior. These latter documents,
although generated at levels below that of the Cabinet and subcabinet,
are of a highly deliberative nature and involve an ongoing decisional
process of considerable sensitivity.

The Office of Legal Counsel of the Department of Justice has exam-
ined each of these documents and has concluded that they may prop-
erly be withheld from the Congress at this time. These documents are
quintessentially deliberative, predecisional materials. Each of the agen-
cies which generated the documents has stated that their release to the
Subcommittee would seriously interfere with or impede the deliberative
process of government and, in some cases, the Nation’s conduct of its
foreign policy. Because the policy options considered in many of these
documents are still under review in the Executive Branch, disclosure to
the Subcommittee at the present time could distort that decisional
process by causing the Executive Branch officials to modify policy
positions they would otherwise espouse because of actual, threatened,
or anticipated congressional reaction. Moreover, even if the decision at
issue had already been made, disclosure to Congress could still deter
the candor of future Executive Branch deliberations, because officials at
all levels would know that they could someday be called by Congress
to account for the tentative policy judgments which they had earlier
advanced in the councils of the Executive Branch. As the Supreme
Court has noted, “[hJuman experience teaches that those who expect
public dissemination of their remarks may well temper candor with a
concern for appearances and for their own interests to the detriment of
the decisionmaking process.” United States v. Nixon, 418 U.S. 683, 705
(1974). You must have access to complete and candid advice in order
to provide the soundest basis for presidential decisions. |1 have con-
cluded that release of these documents would seriously impair the
deliberative process and the conduct of foreign policy. There is, there-
fore, a strong public interest in withholding the documents from con-
gressional scrutiny at this time.

Against this strong public interest | must consider the interest of
Congress in obtaining these documents. The Subcommittee, in its letter
to Secretary Watt of August 13, 1981, stated that it was conducting a
“legislative oversight inquiry” into the impact of Canadian energy poli-
cies upon American companies. The Subcommittee’s next formal com-
munication to Secretary Watt, the subpoena issued on September 28
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and served October 2, did not further explain the Subcommittee’s need
for the information. I therefore presume that the Subcommittee’s inter-
est in obtaining these documents is one of legislative oversight.2

Congress does have a legitimate interest in obtaining information to
assist it in enacting, amending, or repealing legislation. This interest
extends beyond information bearing on specific proposals for legisla-
tion; it includes, as well, the congressional “oversight” function of
being informed regarding the manner in which the Executive Branch is
executing the laws which Congress has passed. Such oversight enables
the Legislative Branch to identify at an early stage shortcomings or
problems in the execution of the law which can be remedied through
legislation.

While | recognize the legitimacy of the congressional interest in the
present case, it is important to stress two points concerning that inter-
est. First, the interest of Congress in obtaining information for oversight
purposes is, | believe, considerably weaker than its interest when spe-
cific legislative proposals are in question. At the stage of oversight, the
congressional interest is a generalized one of ensuring that the laws are
well and faithfully executed and of proposing remedial legislation if
they are not. The information requested is usually broad in scope and
the reasons for the request correspondingly general and vague. In
contrast, when Congress is examining specific proposals for legislation,
the information which Congress needs to enable it to legislate effec-
tively is usually quite narrow in scope and the reasons for obtaining
that information correspondingly specific. A specific, articulated need
for information will weigh substantially more heavily in the constitu-
tional balancing than a generalized interest in obtaining information. See
United States v. Nixon, supra; Senate Select Committee on Presidential
Campaign Activities v. Nixon, 498 F.2d 725, 731-33 (D.C. Cir. 1974) (en
banc).

Second, the congressional oversight interest will support a demand
for predecisional, deliberative documents in the possession of the Exec-
utive Branch only in the most unusual circumstances. It is important to
stress that congressional oversight of Executive Branch actions is justi-
fiable only as a means of facilitating the legislative task of enacting,
amending, or repealing laws. When such “oversight” is used as a means
of participating directly in an ongoing process of decisionmaking within
the Executive Branch, it oversteps the bounds of the proper legislative
function. Restricted to its proper sphere, the congressional oversight
function can almost always be properly conducted with reference to
information concerning decisions which the Executive Branch has al-

*The House Committee on Energy and Commerce does have pending before it several bills, H.R.
4033, H.R. 4145, and H.R. 4186, which would amend the Act in certain respects. The pendency of
these bills has not been formally asserted as a reason for obtaining the documents. Moreover, the
documents requested appear to have a tangential relevance at best to the subject matter of the bill.
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ready reached. Congress will have a legitimate need to know the
preliminary positions taken by Executive Branch officials during inter-
nal deliberations only in the rarest of circumstances. Congressional
demands, under the guise of oversight, for such preliminary positions
and deliberative statements raise at least the possibility that the Con-
gress has begun to go beyond the legitimate oversight function and has
impermissibly intruded on the Executive Branch’s function of executing
the law. At the same time, the interference with the President’s ability
to execute the law is greatest while the decisionmaking process is
ongoing.

Applying the balancing process required by the Supreme Court, it is
my view that the Executive Branch’s interests in safeguarding the
integrity of its deliberative processes and its conduct of the Nation’s
foreign policy outweigh the stated interest of the Subcommittee in
obtaining this information for oversight purposes. It is, therefore, my
view that these documents may properly be withheld from the Sub-
committee at the present time.

Finally, a brief word is in order concerning the negotiations between
the Department of the Interior and the Subcommittee during this dis-
pute. In cases in which the Congress has a legitimate need for informa-
tion that will help it legislate and the Executive Branch has a legiti-
mate, constitutionally recognized need to keep information confidential,
the courts have referred to the obligation of each branch to accommo-
date the legitimate needs of the other. See United States v. American
Tel. & Tel. Co.,, 567 F.2d 121, 127, 130 (D.C. Cir. 1977); see generally
United States v. Nixon, supra. The accommodation required is not
simply an exchange of concessions or a test of political strength. It is an
obligation ,of each branch to make a principled effort to acknowledge,
and if possible to meet, the legitimate needs of the other branch.

It is my view that the Executive Branch has made such a principled
effort at accommodation in the present case. Prior to the issuance of the
subpoena, the Department of the Interior supplied the Subcommittee
with a large number of the documents subsequently requested by the
subpoena. In response to the subpoena, the interested Executive Branch
departments reviewed those documents which had been withheld and
identified documents that could be supplied in an effort to further
accommodate the Subcommittee’s needs. Substantial additional materi-
als were released to the Subcommittee on October 9, 1981, despite the
fact that at least some of these materials were deliberative in nature and
therefore presumptively subject to a claim of privilege. Moreover, the
Department of the Interior has promised to release additional material
once its deliberations regarding the status of Canada under the Act are
completed. Finally, members of the Subcommittee staff were provided
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a comprehensive list of the materials being withheld from disclosure,
and were briefed orally by the various federal agencies regarding the
nature of those documents.

In contrast, the Subcommittee has not to date shown itself sensitive
to the legitimate needs of the Executive Branch. As noted, it has never
formally stated its need for the materials beyond a generalized interest
in “oversight.” It responded to the submission of documents by the
Executive Branch on September 24 by issuing a subpoena four days
later—a subpoena which was broader in scope than the Subcommittee’s
original August 13 request. To date, the Subcommittee has shown little
interest in accommodating legitimate interests of the Executive Branch
in safeguarding the privacy of its deliberative processes and conducting
the Nation’s foreign policy. This lack of accommodation on the Sub-
committee’s part lends further support to my conclusion that the docu-
ments in question may properly be withheld.

In conclusion, it is my opinion that the documents now being with-
held are well within the scope of executive privilege. The process by
which the President makes executive decisions and conducts foreign
policy would be irreparably impaired by production of these documents
at this time. | recommend that executive privilege be asserted.

Sincerely,
William French Smith
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United States Attorney's Representation of
Private Insurance Company in Civil Litigation

It is not improper for the Department of Justice to admit the liability of the United States
on an indemnity claim in civil litigation, even if the Department previously refused to
enter into a “hold harmless” agreement with the party seeking indemnity.

Representation arrangement, whereby the United States Attorney will appear as counsel
both for a private insurance group and for the United States in the same civil litigation,
creates no ethical difficulty, given the coincidence of both parties’ interests and their
consent.

January 9, 1981

MEMORANDUM OPINION FOR THE UNITED STATES
ATTORNEY, EASTERN DISTRICT OF NEW YORK

You have requested the views of this Office on two questions that
have arisen in connection with civil litigation in the Eastern District
involving the New Hampshire Insurance Group (NHIG). The facts, as
we understand them, are as follows: NHIG has been sued on a perform-
ance bond or bonds that were written by a bonding agent who was
working undercover for the Federal Bureau of Investigation (FBI).
NHIG was originally represented in the litigation by private counsel,
but your office has recently assumed the defense under a representation
agreement that was developed with the approval of the Associate
Attorney General. While represented by private counsel, NHIG filed a
third-party complaint against the United States seeking indemnity for
any losses that it might sustain in the litigation. The Torts Branch of
the Civil Division has now proposed that your office answer the third-
party complaint on behalf of the United States, and it has suggested
that the complaint be answered in a way that would effectively admit
the liability or potential liability of the United States on the indemnity
claim.

Your questions are the following: First, inasmuch as the Department
has previously declined to enter into an explicit “hold harmless” agree-
ment with NHIG regarding these bonds, is it proper for the Depart-
ment to admit that the United States is or may be liable to NHIG on
the indemnity claim? Second, is it proper from a representational stand-
point for your office to appear as counsel both for NHIG and for the
United States?
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We have discussed these questions with the Deputy Associate Attor-
ney General and Director of the Torts Branch. Our views are set forth
below.

There is no law, regulation, or departmental policy that prevents the
Department from admitting the liability of the United States in a civil
case, if the United States is indeed liable, given the facts and the
applicable law. If the dealings among the FBI, the undercover agent,
and NHIG give NHIG a statutory cause of action for damages against
the United States, it is proper for the Department to admit the liability
of the United States. The unwillingness of the Department to enter into
an express “hold harmless” agreement with NHIG resulted not from a
rule against admitting accrued liability, but from a belief that the
Department lacked, or may have lacked, the authority to create a new,
purely contractual obligation to hold NHIG harmless. For reasons we
need not explore, the Comptroller General has suggested that the
Antideficiency Act prevents executive officers from entering into cer-
tain kinds of indemnity agreements, and there is uncertainty in any case
about the authority of the Department to pay from general departmen-
tal appropriations certain private claims arising from the conduct of
departmental investigators and agents. These technical fiscal constraints
do not prevent the Department from acknowledging the validity of
well-founded claims asserted against the United States in civil litigation;
nor do they prevent the due payment of such claims from the judgment
fund.

As regards the representation question, we have two observations.
First, the Department has agreed to defend NHIG in the main action; it
has not agreed to prosecute NHIG’ claim against the United States.
There would be grave doubt about our authority to do the latter, but it
is clear that a defense of NHIG will advance the interests of the United
States, given our contingent liability for the losses NHIG may sustain.
In other words, there is a coincidence of interests between NHIG and
the United States in the main action. This brings us to the second point.
Because of the coincidence of interests, and because both parties have
consented to the representation arrangement, we think that the dual
appearance of government counsel in this case, to defend NHIG on the
one hand and to admit the liability of the government on the other,
creates no ethical difficulty, at least at this stage. This is an unusual
case, but we think the representation arrangement is proper.

John M. Harmon
Assistant Attorney General
Office of Legal Counsel
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Validity of Federal Tax Lien
on Civil Service Retirement Refund

Under 5 U.S.C. § 8346(a), the Internal Revenue Service is barred from attaching the civil
service retirement refund of a former federal employee in order to satisfy her husband’s
tax liability, notwithstanding any interest the latter individual may have in the refund
under Nevada’s community property law.

January 13, 1981

MEMORANDUM OPINION FOR THE GENERAL COUNSEL,
OFFICE OF PERSONNEL MANAGEMENT

This responds to your request for an opinion on the validity of a levy
of the Internal Revenue Service (IRS) directed to half the civil service
retirement deductions due for refund to Mrs. D, a former federal
employee. The levy was occasioned by the individual tax liability of
Mrs. D’s husband, with whom she resides in Nevada, a community
property state.

The statute relating to civil service retirement benefits that is princi-
pally relevant here provides as follows:

The money mentioned by this subchapter [Subchapter
I11—Civil Service Retirement, consisting of 5 U.S.C.
8§ 8331-8348] is not assignable, either in law or equity,
except under the provisions of subsections (h) and (j) of
section 8345 of this title, or subject to execution, levy,
attachment, garnishment, or other legal process, except as
otherwise may be provided by Federal laws.

5 U.S.C. §88346(a) (emphasis added). Subsection (h) of §8345 permits
an individual entitled to an annuity to make allotments or assignments
of amounts therefrom for such purposes as the Office of Personnel
Management (OPM) considers appropriate. Subsection (j), among other
things, requires that funds which are otherwise payable by OPM to an
individual under the retirement laws shall be paid instead to another
person if so provided in a “court decree of divorce, annulment, or legal
separation, or the terms of any court order or court-approved property
settlement agreement incident to” such a decree. Subsection (j) encom-
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passes court-ordered divisions of assets under state community property
laws.

The provision of the IRS Code that is principally relevant here is 26
U.S.C. 86331(a), which reads in pertinent part:

If any person liable to pay any tax neglects or refuses to
pay the same ... it shall be lawful for the Secretary [of
the Treasury] to collect such tax ... by levy upon all
property and rights to property (except such property
as is exempt under section 6334) belonging to such per-
son . ...

Section 6334 does not exempt any payments made under the civil
service retirement laws.

The issue in dispute between OPM and IRS is whether the second
“except” clause of 5 U.S.C. §8346(a) has the effect of bringing Ne-
vada’s community property law into play with regard to the retirement
deductions accumulated by OPM for Mrs. D’s account. If so, IRS may
reach 50 percent of the funds in the account as Mr. D’s “property [or]
rights to property” under 26 U.S.C. § 6331(a).

Before dealing specifically with this issue, it will be helpful to trace
the history of 5 U.S.C. § 8346(a) and other statutory provisions that
may impinge on an individual’s civil service retirement benefits. The
original progenitor of § 8346(a) was 8§ 14 of the legislation enacted in
1920 to create the retirement system, Pub. L. No. 66-215, 41 Stat. 614,
620. Section 14 did not contain the italicized language of § 8346(a),
supra, but read simply as follows:

That none of the moneys mentioned in this Act shall be
assignable, either in law or equity, or subject to execution,
levy, or attachment, garnishment, or other legal process.

This wording remained essentially unchanged until late 1975. How-
ever, before then Congress had provided in other statutes for the
government’s deductions of health insurance premiums (5 U.S.C.
8 8906(c)), life insurance premiums (5 U.S.C. § 8714a(d)), and medicare
premiums (42 U.S.C. 8 1395s(d)) from an individual’s retirement annu-
ity. In addition, Congress had enacted 8459 of the Social Security Act,
42 U.S.C. §659, effective January 1, 1975, which lifted the bar of
8 8346(a) and similar provisions in other federal benefit laws for the
purpose of allowing garnishment of benefits to satisfy an obligation for
child support or alimony.1

The first amendment to 5 U.S.C. § 8346(a) was made by Pub. L. No.
94-166, 89 Stat. 1002 (1975). It added subsection (h) to § 8345 to permit
allotments and assignments by annuitants and correspondingly amended

*Two years later Congress defined “alimony” so as not to include a payment in compliance with a
community property settlement—that is, Congress specifically ruled out garnishments to enforce such
settlements. 42 U.S.C. §662(c) (Supp. | 1977).
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8 8346(a) to introduce the first “except” clause, as it pertains to subsec-
tion (h).21t also added the second “except” clause.

Finally, in 1978, Congress enacted 5 U.S.C. § 8345(j) to allow OPM
to comply with a decree, order, or property settlement (including one
based on a state’s community property law) that arose from a divorce,
annulment, or legal separation.3 Pub. L. No. 95-366, 92 Stat. 600,
8 1(a)(1978). Section 8346(a) was amended accordingly by the addition
of the italicized reference to 8§ 8345(j) in the first “except” clause of
§ 8346(a). Id.. § 1(b).

Turning to the issue before us, we note first that there is nothing in
the legislative history of the amendment of 8 8346(a) in 1975 to indicate
the reason for adding the words, “except as otherwise may be provided
by Federal laws,” at its end. In fact, this language was not necessary to
achieve the avowed purpose of the 1975 Act—that is, the authorization
of allotments and assignments by annuitants.4That purpose was realized
by the enactment of § 8345(g) and the first “except” clause. Moreover,
the second “except” clause was not necessary for the effectiveness of
any of the earlier laws listed above because each was self-contained,
and it was not necessary to enable IRS to reach funds payable under
the retirement law to employees or former employees delinquent in the
payment of their taxes.5 The most that can be said about the provision
is that it was probably included proforma.

Passing the question of purpose for the moment, we find that there
was also silence in Congress concerning the meaning of the term
“Federal laws” in the second “except” clause. We are faced in this
context with a significant lack of assistance because we must determine
whether the term covers 26 U.S.C. § 6331(a) as read together with the
community property law of a state. If not, IRS cannot take half of Mrs.
D’s retirement deductions to reduce her husband’s indebtedness to the
government.

We are of the opinion on this point that in the absence of congres-
sional guidance regarding either the purpose of the second “except”
clause or, more importantly, the scope of the term “Federal laws,” the
term must be read in its natural sense of embracing only federal statu-
tory laws.6 More particularly, we are unable to find either a precedent

‘Public Law No. 94-166 mistakenly designated the new subsection in § 8345 as “(g)” and made the
same mistake in §8346(a). The errors were corrected by Pub. L. No. 95-366, 92 Stat. 600 (1978).

5 Section 8345(j) in effect negated, as it applied to OPM, the provision in the definition
“alimony” in 42 U.S.C. § 662(c) that excluded payments based on community property laws. See note
1, supra.

4See H R. Rep. No. 446, 94th Cong., 1st Sess. 1-2 (1975).

*39 Comp. Gen. 203 (1959); 27 Comp. Gen. 703 (1948); 21 Comp. Gen. 1000 (1942). These
opinions, insofar as relevant here, were grounded on general principles of setoff.

8Cf. H.R. Rep. No. 713, 95th Cong., 1st Sess. 2 (1977), accompanying the bill that enacted
§ 8345(j). At p. 2 the Committee paraphrased the second “except” clause of §8346(a) as follows:
“except as may be expressly provided by Federal laws” (emphasis added). S. Rep. No. 1084, 95th
Cong., 2d Sess. 2 (1978), contains the same paraphrase.
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or a basis for construing the term to encompass a state’s community
property law by transmutation through the medium of 26 U.S.C.
6331(a). In short, we conclude that Nevada’s community property law,
in the absence of explicit legislation by Congress, has not created for
Mr. D “property [or] rights to property” in his wife’s retirement deduc-
tions that are assailable by IRS.

We are not inattentive to the judicial doctrine that state law gener-
ally governs the determination whether a federal taxpayer has an own-
ership interest in property sufficient for an IRS levy to grasp for taxes
due from him. Aquilino v. United States, 363 U.S. 509 (1960). That rule,
of course, is subject to the strictures of the Supremacy Clause of the
Constitution. See Hisquierdo v. Hisquierdo, 439 U.S. 572, 581 (1979);
United States v. Yazell, 382 U.S. 341, 352 (1966). However, we do not
view the gloss put on § 6331(a) by Aquilino and similar cases as being
pertinent here. It is one thing to hold that, paramount federal interests
aside, the government should abide by state laws “in the field of family
and family-property arrangements.” United States v. Yazell, 382 U.S. at
352. It is another to conclude that the United States is bound by state
law in its own administration of the Civil Service Retirement System.

There is no clash between federal and state interests here that re-
quires scrutiny in the light of the Supremacy Clause. What is involved
in reality is a clash between two federal policies, one calling for the
expeditious collection of taxes and the other for the protection of
retirement deductions and benefits so that they will be paid to the
persons who earned them. Since, in the instant matter, the barrier of 5
U.S.C. §8346(a) remains in place to block the thrust of the power
granted IRS by 26 U.S.C. §6331(a), there can be no question that the
latter policy prevails.

We are mindful of the consideration that legislation in
aid of collection of Government revenues should be liber-
ally construed and applied. There is obviously an impera-
tive public interest in favor of the prompt collection of
delinquencies. But manifestly it cannot be validly consid-
ered an overriding policy in any particular situation unless
Congress has so demonstrated its intention.

United States v. Sullivan, 333 F. 2d 100, 119 (3d Cir., 1964).
In summary, IRS is not entitled to obtain any of Mrs. D’s funds from
OPM for application against her husband’s tax liability.

Leon Ulman
Deputy Assistant Attorney General
Office ofLegal Counsel
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Disclosure of Tax Division Files for Purposes of
General Accounting Office Audit

Under 31 U.S.C. 867 and 26 U.S.C. 86103, the Tax Division of the Department of
Justice may disclose to the General Accounting Office (GAO) case files containing tax
returns and related information for the purpose of and to the extent necessary in
GAO’s audit of Internal Revenue Service operations.

January 13, 1981

MEMORANDUM OPINION FOR THE ASSISTANT ATTORNEY
GENERAL, TAX DIVISION

This responds to your request for the opinion of this Office as to
whether it is permissible for you to disclose to the General Accounting
Office (GAO) your files concerning certain tax cases. On October 17,
1979, the Chairman of the Subcommittee on Commerce, Consumer, and
Monetary Affairs of the House Committee on Government Operations
requested the Comptroller General to review the activities of the Inter-
nal Revenue Service (IRS) with respect to tax protester activities. The
review is designed to assess the nature and scope of the tax protester
problem and to evaluate the actions taken by the IRS in dealing with
that problem. As part of its review, GAO has requested that the Tax
Division of the Department of Justice furnish its files with respect to 16
test cases involving alleged “vow of poverty” protester schemes. Pros-
ecution has been declined in eight cases and authorized in the others.
Your inquiry relates specifically to your files, each of which you state
contains tax returns and return information.1 We believe that the Tax
Division is permitted to disclose such material to GAO under the
provisions of 31 U.S.C. § 67 and 26 U.S.C. § 6103.

I. Background

The Tax Reform Act of 1976 enacted into law 26 U.S.C. §6103,
whose principal purpose is to establish “a general rule that tax returns
and return information are to be confidential and not subject to disclo-
sure except as specifically provided by statute.” House Committee on
Ways and Means, 94th Cong., 2d Sess., Summary of the Conference

1 We are informed that GAO does not seek grand jury material, whose disclosure is governed by
Fed. Rule Crim. Proc. 6(e).
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Agreement on the Tax Reform Act of 1976 (H.R. 10612), 43 (Comm.
Print 1976). Under 26 U.S.C. § 6103(a), no officer or employee of the
United States is permitted to “disclose any return or return information
obtained by him ... in connection with his service as such an officer
or an employee . . ..” The term “return” is defined as any part of a
“tax or information return, declaration of estimated tax, or claim for
refund ....” 86103(b)(1). The term “return information” is defined as
“a taxpayer’s identity, the nature, source, or amount of his income,
payments, receipts, deductions, exemptions, credits, assets, liabilities, net
worth, tax liability, tax withheld, deficiencies, overassessments, or tax
payments, whether the taxpayer’s return was, is being, or will be
examined or subject to other investigation or processing .. ..”
8 6103(b)(2).

Section 6103 contains a number of limited exceptions to the general
rule of confidentiality. The exception relevant for purposes of the
present inquiry appears in § 6103(i)(6). That provision states, in perti-
nent part, that “upon written request by the Comptroller General of the
United States, returns and return information shall be open to inspec-
tion by, or disclosure to, officers and employees of the General Ac-
counting Office for the purpose of, and to the extent necessary in,

making—(i) an audit of the Internal Revenue Service . . . which may
be required by section 117 of the Budget and Accounting Procedures
Act of 1950 (31 U.S.C. 67) . . ..” The relevant provision of 31 U.S.C.

8 67 in turn empowers the Comptroller General to “make, under such
rules and regulations as he shall prescribe, audits of the Internal Reve-
nue Service.” It authorizes GAO representatives to inspect returns and
return information “[flor the purposes of, and to the extent necessary
in,” making those audits. GAO representatives are also permitted access
“to all other books, accounts, financial records, reports, files, papers,
things, and property belonging to or in use by the Internal Revenue
Service . . ..” 31 U.S.C. §67(d) (Supp. | 1977).

For present purposes, the principal questions are (1) whether the
GAO’s requested examination of Tax Division files would be “for the
purpose of, and to the extent necessary in, making an audit of the
Internal Revenue Service”; and (2) whether § 6103(i)(6) contemplates
disclosure by any agency having lawful possession of returns and return
information. We believe that the answer to both questions is in the
affirmative.

I1. Discussion

Under 8 6103(i)(6), returns and return information may be disclosed
to the GAO only “for the purpose of, and to the extent necessary in,”
making an audit of the IRS. This provision was enacted to carry out a
general congressional goal of “permit[ting] the GAO to independently
conduct management audits to review IRS administration of the tax
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laws.” H.R. Rep. No. 480, 95th Cong., 1st Sess. 6 (1977). The provision
resolved a longstanding dispute between GAO and IRS with respect to
GAQO’s authority to examine IRS files. The legislation was designed to

enable the “GAOQO . . . [to] serve as a means of identifying alleged IRS
abuses and weakness,” id., for Congress believed, that “as a consequence
of [its] refusal [to allow inspection], IRS’ . . . management practices

and administration of the tax laws have not been as efficient as they
otherwise would have been.” Id. at 7. Congress thus intended “that the
GAO examine returns and individual tax transactions only for the
purpose of, and to the extent necessary to serve as a reasonable basis
for, evaluating the effectiveness, efficiency and economy of IRS operations
and activities. ” General Explanation of the Tax Reform Act of 1976,
Joint Committee on Taxation, H.R. Rep. No. 10612, 94th Cong., 2d
Sess. 337 (1976) (emphasis added). See also S. Rep. No. 42, 95th Cong.,
1st Sess. 1 (1977). Congress’ authorization of disclosure of returns and
return information to the GAO must be read in light of this overriding
purpose.

The Tax Division files contain two principal items: (1) tax returns
and (2) files of the Division that contain returns and return information.
The first question is whether disclosure of that material is justified as
“for the purpose of, and to the extent necessary in,” auditing the IRS.
We believe it is so justified. We note, first, that both the IRS and
GAO 2are agreed that disclosure of the documents at issue is properly
regarded as “necessary in” making an audit of the IRS. This construc-
tion of the statute, agreed upon by the two agencies responsible for
administering the statute’s relevant provision, “is entitled to deference
unless it can be said not to be a reasoned and supportable interpretation
of the Act.” Whirlpool Corp. v. Marshall, 445 U.S. 1 11 (1980). The
IRS and GAO state that review of the Department’s files may well aid
GAO in assessing the effectiveness of the IRS’ operations. The files
may themselves evaluate IRS actions and will in all likelihood indicate
whether the IRS has been referring cases to the Department of Justice
in appropriate circumstances. GAO’s task would be facilitated if, for
example, the Department has concluded that the IRS has compiled
insufficient evidence in cases in which it has recommended prosecution.
GAO would also be aided if the files showed that IRS recommenda-
tions were being followed in most cases or that the reasons why
prosecution was declined had nothing to do with the IRS’ performance.
The files may well show whether the IRS has properly selected, inves-
tigated, developed, and referred criminal cases. For these reasons, we
believe that the interpretation offered by GAO and IRS is a “reasoned
and supportable” one.

2 The IRS and GAO were requested to provide memoranda expressing their views on the questions
presented, and they reached identical conclusions.
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The second question is whether 8§ 6103(i)(6) contemplates disclosure
by any agency having lawful possession of returns and return informa-
tion, or whether the disclosure must be made solely by IRS personnel.
In this context as well, the IRS and GAQO are agreed that the statute
permits disclosure by the Tax Division. We believe that the language,
history, and structure of the statute are compatible with this view.
First, 8 6103(i)(6) states in broad terms that returns and return informa-
tion “shall be open to inspection by, or disclosure to” GAO. The
statute does not state that the materials should be disclosed only by the
Secretary of the Treasury. This is a significant factor, for a number of
the tax disclosure provisions state in plain terms that it is “the Secre-
tary” who “may” or “shall” disclose returns or return information. See
26 U.S.C. 86103(c), (0, (9)- Similarly, the legislative history contains
no indication that disclosure under § 6103(i)(6) was to be made solely
by the IRS. See S. Rep. No. 938, 94th Cong., 2d Sess. 341 (1976).
Finally, the structure of the statute supports the interpretation offered
by the GAO and IRS, for, as noted, Congress made explicit who the
releasing party must be when it intended that disclosure be made only
by that party.3

We conclude by observing that anomalous results would be produced
if the interpretation proposed by GAO and the IRS were rejected.
There is no dispute that the relevant returns and return information
may be obtained from the IRS, which has copies of the tax returns in
question. The intention underlying the tax disclosure provisions of the
Act—to limit undue circulation of returns and return information—
would plainly not be furthered if § 6301(i)(6) were interpreted to pre-
clude disclosure of the Tax Division’s files, for the same information
protected by the tax disclosure provisions is available to GAO in any
event. The statutory purpose of preventing disclosure of returns and
return information would not, therefore, be served if GAO’s request
were denied. As a result, we see no sufficient basis for rejecting the
interpretation offered by GAO and IRS. We conclude that you are
permitted to disclose the files in question.

Leon Ulman
Deputy Assistant Attorney General
Office ofLegal Counsel

3 We also note that the Secretary of the Treasury has promulgated regulations permitting disclosure
by other federal agencies in lawful possession of returns and return information even when the statute
on its face requires disclosure by the Secretary See Treas. Reg. § 301.6103(p)(2)(B)-I(a).
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Authority of the Federal Bureau of Investigation to
Investigate Police Killings

The Federal Bureau of Investigation is not presently authorized to investigate killings of
non-federal law enforcement officers which involve only violations of state law, even
in response to a presidential directive.

January 16, 1981

MEMORANDUM OPINION FOR THE DIRECTOR,
FEDERAL BUREAU OF INVESTIGATION

This responds to your request for our views on the extent of the
Federal Bureau of Investigation’s (FBI’) authority to investigate the
killing of a non-federal law enforcement officer when requested to do
so by a local law enforcement official. Your question is directed specifi-
cally to investigations involving violations of state law but not federal
law. In addition to the threshhold question of authority, you also pose
questions regarding the form of the request for assistance (whether
written or oral); the need, if any, to seek statutory authority for the
investigation; and the propriety of continuing the investigations in ad-
vance of this legislation. We conclude that the FBI does not presently
have the authority to conduct these investigations. The form of the
request for assistance is therefore irrelevant. Whether legislation should
be sought to authorize investigations of this nature depends on whether
the FBI desires to continue to respond to requests for assistance from
local authorities. If so, legislation must be sought; and the FBI has no
authority to conduct such investigations in the interim.

I. Background

The FBI’s investigation of killings of non-federal law enforcement
officers apparently began in response to a presidential directive of
November 1, 1970, from President Nixon to Attorney General Mitch-
ell.1 Noting the increasing number of assaults on law enforcement

*Qur search for communications or memoranda discussing the legality of the proposed investiga-
tions has disclosed no record m the files of this Office or anywhere else in the Department prior to the
date of the directive. We have also made informal inquiries at the Office of Management and Budget
and have been advised that background documents that may have been connected to President
Nixon’s directive, if any, are no longer retrievable.
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officers, President Nixon directed the Attorney General “to make avail-
able all appropriate investigative resources of the Department of Justice
to work jointly with State or local police when requested in any case
involving an assault upon a police officer.” 2 Subsequently, on June 3,
1971, President Nixon met with the Attorney General, the Director of
the FBI, Representatives of Congress, and 19 police executives from
around the country. The President announced that, in addition to the
previously available services of the FBI laboratory, the ldentification
Division, the National Crime Information Center, and the investigation
of out-of-state leads, the FBI would actively participate in the investi-
gation of police killings when a local law enforcement agency re-
quested the assistance. On June 4, 1971, the FBI Director instructed all
field divisions regarding the new policy, advising them to obtain a
written request for assistance and then “work the investigation like we
would a bank robbery case, jointly, toward the solution of the killing.”

An internal FBI memorandum of June 5, 1971, recognized “the
unique situation involved[,] there being at this time no Federal law
providing penalties for the killing of a local law enforcement officer.”
Accordingly, the memorandum advised that the views of the Depart-
ment of Justice should be sought on some of the legal issues incident to
the new policy. By memorandum of the same date, the Director of the
FBI requested an opinion from the Attorney General regarding the
FBI’s jurisdiction to investigate a purely local offense.3

The Assistant Attorney General in charge of the Criminal Division
replied by memorandum of June 28, 1971. Having noted a proposed
line item for inclusion in the FBI’s annual appropriation providing for
investigation of police killings, the memorandum concluded that FBI
jurisdiction to investigate posed no problem. “Congressional authoriza-
tion to expand funds for assistance of state law enforcement activities
appears to us a proper exercise of the spending power.” 4

The appropriation apparently relied on in that June 28, 1971, memo-
randum was not enacted as proposed; and questions about the FBI’s
jurisdiction continued. On November 1, 1979, the FBI’s Legal Counsel
Division, by memorandum for the Assistant Director, Planning and
Inspection Division, discussed the legality of FBI investigations of
police killings and concluded that there was no specific statutory au-

2According to an internal FBI memorandum of June 4, 1971, the purpose of the change in policy
was to forestall, if possible, the passage of the many bills pending in Congress which would have
required the FBI to take over the investigation of police killings. The FBI has consistently resisted all
such legislation as an instrusion on local law enforcement responsibilities, and, in some cases, as an
excessive demand on FBI investigative resources.

3The request was primarily concerned with the FBI’s authority to arrest, search, or interrogate a
suspect in connection with a local offense.

4The memorandum also noted the desirability of a more explicit statutory authorization for
warrantless arrests by the FBI in cases not involving violations of federal law. It is not clear from the
memorandum whether authonty for the investigation of police killings was thought to exist. But it
does appear that further statutory authonty was thought to be necessary and, moreover, that inclusion
of the line item in the appropriation was expected to suffice.
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thority. The memorandum suggested that the investigations might be
justified because Congress had been made aware of the investigations
by statements by the Director in appropriations hearings. “Subsequent
Congressional action in appropriating funds for these activities could be
construed as tacit approval . . . .” Still, the memorandum recognized
the implication of a memorandum of this Office of March 22, 1978,
entitled “FBI Cooperation with State or Local Authorities,” 5 which
advised that the FBI had no authority to conduct interviews for the
benefit of state and local law enforcement agencies where there was no
possible violation of federal law. Although noting that the March 22
memorandum did not specifically address the question of FBI authority
to act in response to a presidential directive, the Legal Counsel Divi-
sion concluded that our memorandum did “point out the necessity for
clarification in this area.” Your request for our advice followed.

I1. The FBI’s Legal Authority to Investigate

The FBI’s investigative authority derives from the Attorney Gener-
al’s power to appoint officials to detect “crimes against the United
States.” 28 U.S.C. §533(1). By regulation, the FBI is empowered to
investigate “violations of the laws of the United States.” 28 C.F.R.
80.85(a) (1980). In construing the extent of this power, this Office has
issued two memoranda, in addition to that of March 22, 1978, which
are relevant.

In a memorandum of November 9, 1977, for the Director of the
Federal Bureau of Investigation (“FBI Cooperation with Local Au-
thorities™), we discussed various problems arising in the context of FBI
participation in cooperative undercover efforts with local law enforce-
ment authorities. We considered first an investigation initiated in the
belief that violations of federal law may be involved, and we concluded
that “[a]s long as there remains a legitimate basis for the view that the
investigation of the underlying conduct may unearth violations of fed-
eral law, we believe that the FBI is authorized to proceed with the
investigation.” But we further considered the situation where, as the
cooperative investigation proceeded, it became clear that the activity in
question did not constitute a violation of federal law. We concluded
that the FBI could not in such circumstances continue to cooperate
with local authorities because “[t]he investigation of violations of state
law alone would be beyond the authority conferred on the FBI by 28
U.S.C. §533(1) and 28 C.F.R. §0.85.” Moreover, incurring expenses
other than those necessary for the detection and prosecution of crimes
against the United States would result in a violation of 31 U.S.C. § 628,
which precludes expenditures except for the purpose for which the

5 A copy of the memorandum, which was in the form of a memorandum to files, was sent to the
FBI.
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appropriation was made. The only exception that we noted was in the
context of an investigation from which the FBI’s abrupt withdrawal
would result in a significant likelihood of physical harm to other par-
ticipants. In that case, we indicated that the FBI would be justified in
continuing its covert activity to the extent necessary to prevent such
harm.

We also had occasion to consider related issues in a memorandum of
February 24, 1978, for the Director of the Federal Bureau of Investiga-
tion (“Responsibility and Authority of FBI Agents to Respond to
Criminal Offenses Outside the Statutory Jurisdiction of the FB1”). That
memorandum dealt with the commission of state law offenses in the
presence or immediate vicinity of an FBI agent who then acts either on
his own accord or in response to a summons by a local law enforce-
ment officer to detain or arrest the offender. We stated at the outset
that we thought it “clear that the FBI has no federal authority to take
action with respect to violations of state law, even in the exigent
circumstances . . . presented].” Noting that the FBI’s statutory juris-
diction in every respect—investigation, execution of search or arrest
warrants, and making arrests without warrants—was limited to acts
involving violations of the laws of the United States, we concluded that
“[a]ny action taken with respect to the violation of state or local law
would thus be beyond the FBI’s explicit statutory authority.” We did
find, however, that certain exigent circumstances would give rise to an
agent’s obligation and power under state law to intervene in state
offenses, specifically, if state law designated the agent a peace officer, if
the common law authorized a private citizen to act, or if the common
law or state statutory law required a bystander to respond to a sum-
mons by a local law enforcement officer.

We see nothing in the question of FBI authority that you now raise
that would permit a different answer than that which follows from the
plain language of § 533(1) itself and from our three prior memoranda.6

6 We cannot find congressional approval of the investigations through the device of FBI appropria-
tions following hearings at which Director Hoover referred to the practice. It is true that congres-
sional ratification by subsequent appropriations has been found on occasion, see Ivanhoe Irrig. Disi. v.
McCracken. 357 U.S. 275, 292-94 (1958); Brooks v. Dewar, 313 U.S. 354, 360-61 (1941); Sibbach v.
Wilson & Co.. 312 U.S. 1, 15-16 (1941); United States v. Midwest Oil Co.. 236 U.S. 459, 481 (1915). For
a number of reasons, however, we find no such ratification here. First, the asserted congressional
awareness in this case goes no further than a single committee. Moreover, it is the Appropriations
Committee, which has no jurisdiction over FBI activities and whose work is limited, by House and
Senate rules, to non-substantive legislation. See TVA v. Hill, 437 U.S. 153, 189-192 (1978). Second, the
unambiguous language of the statute is too plain to admit of a different construction, which is the
usefulness of the doctrine of congressional acquiesence. Jones v. Liberty Glass Co.. 332 U.S. 524, 533—
34, (1947); First Nat. City Bank v. United States. 557 F.2d 1379, 1384 (Ct. Cl. 1977) In these
circumstances, we would not be giving effect to a “construction** of the statute; rather, we would be
recognizing a repeal (of the limitation on FBI jurisdiction) by implication. See TVA v. Hill, supra; see
also SEC v. Sloan, 436 U.S. 103, 121 (1978).

Nor can we find that the agency practice is entitled to the deference that arises in other cases from
consistent and longstanding administrative interpretation. Such deference cannot be paid where the
practice is inconsistent with or in excess of statutory authority. E.g, VolkswWagenwerk v. FMC, 390
U.S. 261, 272 (1968); Opinion of the Attorney General for the Secretary of Agriculture, June 23, 1980,
at 12 [4 Op. O.L.C. 30, 38 (1980)]. See SEC v. Sloan. 436 U.S. at 117-19.
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If there is no reasonable expectation that the investigation will lead to
evidence of a violation of federal law—and you specifically pose only
the situation where there is none—there is no FBI jurisdiction or
authority to investigate. None of the exceptions to this general rule
outlined in our prior memoranda is applicable here. First, the authority
to begin an investigation cannot be premised on the danger to other
law enforcement officials or informers that might result if the FBI were
to withdraw from the investigation. Second, the authority under the
common law to act upon certain exigencies for crime prevention or
apprehension of offenders does not extend to investigations of crimes
already committed. Third, state statutory law, although it might con-
ceivably confer investigative authority, could not authorize expendi-
tures that would be incurred in the course of an investigation. The
proscriptions of 31 U.S.C. §628 would still apply.7

The Legal Counsel Division’s Memorandum appears to suggest that
our well-established view of FBI jurisdiction might be different if, as
here, the activity was bottomed on a presidential directive. Under 28
U.S.C. §533(3), the Attorney General may appoint officials “to con-
duct such other investigations regarding official matters under the con-
trol of the Department of Justice and the Department of State as may
be directed by the Attorney General.” We have previously recognized
that pursuant to this section, the FBI could conduct such investigations
as were ordered by a presidential directive related to the President’s
exercise of his constitutional or statutory functions. Memorandum of
June 16, 1976, from Assistant Attorney General Scalia, Office of Legal
Counsel, to Associate Deputy Attorney General Giuliani (“FBI Au-
thority to Conduct Investigations of Potential Vice-Presidential Nomi-
nees”).8 But we see no reason to believe that the purpose of an investi-
gation of a police killing is related to any specific statutory or constitu-

7 We did not address 31 U.S.C. §628 in our memorandum of February 24, 1978, possibly because an
agent’s actions in arresting or detaining a state law violator m an emergency situation involve no
extraordinary expenses.

5 The memorandum concluded that no constitutional or statutory authority existed to support a
presidential directive to the FBI to investigate possible vice-presidential nominees, and so there was no
discussion of how directly related the investigation must be. The memorandum does suggest, however,
that more than an indirect relation is required Although recognizing that the President's general
powers to “take care that the laws be faithfully executed,” U.S. Const., Art. Il, § 3, or his nominating
powers, Art. Il, 82, could provide the basis for certain investigations, we nevertheless concluded that
neither justification would apply in the case of a vice-presidential nominee; for the President has no
responsibility or powers under the Constitution to screen candidates for public office. We further
considered the President’s need to assure the trustworthiness of a candidate who would receive a
national security briefing. But we found no practice of providing such briefing to vice-presidential
candidates and, moreover, a “possible constitutional impediment to conditioning the conferral of such
a clear benefit in the political campaign, upon agreement to an investigation, particularly when the
incumbent President himself is an opposing candidate.”
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tional power of the President.9 Thus, this purported investigatory
power is not authorized by 28 U.S.C. 8 533(3).10

I11. Proposals for Legislation

You also asked, in the event that we determined that the FBI lacked
the authority to investigate police killings, that we advise whether
authorizing legislation can or should be sought. The question whether
legislation should be sought is a policy decision. However, if such
investigations are to continue, legislation will be required. We see no
constitutional infirmity with either of two legislative proposals that
have been considered in the past. First, the killing of a police officer
could be made a federal crime, as to which the FBI already possesses
investigative authority under 28 U.S.C. 8 533(1). Second, specific inves-
tigative authority for police killings could be added to the FBI jurisdic-
tion conferred under 28 U.S.C. § 533. Such authority could be condi-
tioned upon a request for assistance by a local law enforcement agency,
or it could be conferred in all police killing cases. We have no doubt
about the sufficiency of the federal interest in local law enforcement to
enable Congress to proceed either by amendment to the criminal code
or to §533.

John M. Harmon
Assistant Attorney General
Office ofLegal Counsel

9In view of our conclusion that 28 U.S.C. §533(3) does not apply, we have no occasion to
determine what particular action is necessary to invoke the powers under that section. We do note,
however, that the directive of November 1, 1970, charged only that the Attorney General should use
“all appropriate investigative resources” (emphasis added) and did not purport to be an independent
basis of investigative authonty pursuant to § 533(3). We should add, moreover, that although it is not
possible conclusively to determine what was meant in the directive by “appropriate” resources, it does
appear that the directive was thought to be the basis for investigations not previously within the FBI's
range of operations. That is, we do not believe that the directive was intended only to authorize FBI
investigations where “appropriate” under existing statutory authority and agency practice. In light of
our conclusion, however, that investigations of non-federal offenses are outside the FBI's jurisdiction,
we would now read the directive merely to emphasize that FBI resources may be used in an
“appropriate” case, e.g., where there is a reasonable likelihood of uncovering a violation of federal
law, and in an “appropriate” manner, e.g., as determined by law enforcement officials in their expertise
and in light of all the circumstances.

1OMoreover, in the absense of any authority under either § 533(1) or § 533(3) for the FBI to act
upon a request by a state or local law enforcement official for investigative assistance, the form of the
request, whether written or oral, is of course irrelevant.
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Restructuring the Relationship Between the Federal
Government and Radio Free Europe/Radio Liberty

No impermissible conflict of interest arises from the practical identity of grantor and
grantee of federal funds, where such an arrangement has been authorized by federal
statute.

No separation of powers concern is implicated by Congress' appropriation of funds
directly to a private entity whose functions relate exclusively to the flow of informa-
tion; nor does this situation raise a problem of excessive delegation of government
authority to the private sector.

January 23, 1981

MEMORANDUM OPINION FOR THE BOARD OF
INTERNATIONAL BROADCASTING

This responds to your request for the opinion of this Office on two
questions relating to the possible restructuring of the relationship be-
tween the federal government and Radio Free Europe/Radio Liberty,
Incorporated (RFE/RL).

RFE/RL is a private nonprofit corporation entirely dependent upon
federal funds, which it receives under an annual grant from the Board
for International Broadcasting (BIB), a federal entity created in 1973
pursuant to Pub. L. No. 93-129, 87 Stat. 456 (1973). Under this law, the
BIB is responsible for ensuring the continuation of RFE/RL as an
independent broadcast medium; at the same time BIB is also charged
with ensuring that its grants to RFE/RL are applied in a manner not
inconsistent with the broad foreign policy objectives of the U.S. gov-
ernment. Pursuant to these complementary statutory mandates, the
board of directors of RFE/RL operates under the general oversight of
the BIB and is subject to its direction in matters of concern to the U.S.
government.

Proposals to reform or simplify the relationship between the federal
government and RFE/RL have generally taken the form of merging
the private and public boards, or eliminating one of them. One such
suggestion, which was reported out of the Senate Foreign Relations
Committee in 1977 but defeated on the floor, was to condition further
grants to RFE/RL on having the presidentially appointed members of
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the BIB also serve as the board of directors of RFE/RL. Another more
recent proposal is that the BIB be abolished and funds appropriated
directed to RFE/RL.

With respect to the first proposal, you ask whether any conflict of
interest arising from the practical identity of grantor and grantee would
pose a legal problem. If such an arrangement were in fact incorporated
into the statute as was proposed in 1977, and thus authorized by law,
there would be no legal basis on which any resulting conflict of interest
could be successfully challenged. Nor would there appear to be any
issue of constitutional dimension in such a conflict.

Your second question relates to the suggested abolition of the BIB,
and the direct appropriation of funds to the private corporation, RFE/
RL.1Contrary to the advice you have received from counsel for RFE/
RL, in our view there would be no legal or constitutional bar to
channelling federal funds for private expenditure in this manner, al-
though we have not found any precedent directly in point. There is no
statute which inhibits Congress’ power, if it wishes to do so, to appro-
priate directly to a private corporation for the purpose of accomplish-
ing governmental objectives. And, assuming Congress took all neces-
sary legislative steps to effectuate its desired end, we perceive no legal
basis on which to object to it.

Nor is there any principle of constitutional law which would neces-
sarily be implicated by a direct legislative appropriation to a private
entity.2 To be sure, Congress generally includes some provision for
supervision by some executive agency of the use of federal funds in any
appropriation intended for use in the private sector. And, one of the
consistent themes in discussions of the continued funding of RFE/RL
over the years has been Congress’ concern to ensure accountability in
its use of public monies. But these concerns, and the controls imposed
pursuant to them, are grounded in political and administrative consider-
ations, not in any requirement imposed by the Constitution.

The teaching of Buckley v. Valeo, 424 U.S. 1 (1976), does not suggest
the contrary. The relevant holding in the Buckley case is that Congress
may not, consistent with the constitutional principle of separation of
powers, seek to remove from the control of the Executive Branch its
power to administer and enforce public law. At issue in that case were
rulemaking and enforcement functions which Congress had vested in
the Federal Elections Commission, a body whose members Congress
itself appointed. The Court held that because these functions

‘You state that in this case some or all of the directors of RFE/RL might be appointed by the
President. Our conclusions on the permissibility of a direct appropriation to RFE/RL do not depend
on the status of all or any of its directors as presidential appointees, and we have therefore not taken
this possibility into account in our analysis.

2 As a practical matter, Congress’ appropriation would be framed as a directive to the Secretary of
the Treasury to cause certain funds to be paid to the private corporation. However, the Secretary of
the Treasury would have no discretion to determine whether the corporation were entitled to receive
it. United States v. Price, 116U.S 43 (1885).
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“represent[ed] the performance of a significant governmental duty exer-
cised pursuant to a public law,” 424 U.S. at 141, the Commission’s
members must be appointed by the President in the manner contem-
plated in Article 1lI, 82, clause 2 of the Constitution. Among the
functions mentioned by the Court as requiring performance by a presi-
dential appointee were the conduct of litigation, rulemaking and advi-
sory opinions, and determinations of eligibility for federal funds and for
federal elective office. By contrast, among the Commission’s powers
which the Court noted might appropriately have been given legislative
appointees were those “relating to the flow of necessary information—
receipt, dissemination, and investigation . . . .” 424 U.S. at 137. Some
expenditure of public funds is necessarily involved in these latter activi-
ties, and it is therefore plain that responsibility for expenditure of
federal funds in and of itself is not within the class of “significant
governmental duties” which can be performed only by a presidential
appointee.

We are aware of no authority given RFE/RL under the law which
would constitute “the performance of a significant governmental duty”
so as to require that it be retained within the Executive Branch. The
Commission has no power to make rules or interpret laws as they apply
to other persons or entities. It has no authority to conduct litigation in
the name of the government, nor otherwise to apply or enforce the
law. Its only responsibilities under the law are of precisely the sort
which the Court noted in Buckley could be delegated outside the
Executive Branch: functions relating to the flow of information. Even if
these functions were somehow regarded as having a “public” character
in this context, this would not be sufficient to require their performance
by an officer of the United States.

Related to the separation of powers principle at issue in Buckley, and
susceptible to similar analytic treatment, is the delegation doctrine. This
doctrine, as relevant here, expresses the constitutional concern that
significant executive or legislative power be exercised by an officer of
the United States appointed or elected, respectively, in accordance with
the Constitution. See Liebmann, Delegation to Private Parties in American
Constitutional Law, 50 Indiana L.J. 650 (1975). As noted, we are un-
aware of any situation in which RFE/RL would be vested with the
sort of executive or legislative authority which would trigger a concern
for excessive delegation to the private sector.
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We would be happy to be of further assistance to you as proposals
for restructuring the government’s relationship with RFE/RL are de-
veloped.*

Leon Ulman
Deputy Assistant Attorney General
Office ofLegal Counsel

*Note: In 1982, Congress enacted a law by which further federal grants to RFE/RL were made
conditional upon amendment of the RFE/RL certificate of incorporation to restrict membership on
the RFE/RL board to the presidentially appointed members of the Board for International Broadcast-
ing. Pub. L. No. 97-241, 811, 96 Stat. 273, 296-97 (1982). Ed.
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Presidential Memorandum Delaying
Proposed and Pending Regulations

The President has authority, under Article I, § 3 of the Constitution, to direct executive
agencies to postpone proposed and pending regulations for a 60-day period.

Even where a regulation has been published in final form, the Administrative Procedure
Act does not require an agency to follow notice and comment procedures in connec-
tion with a temporary postponement of its effective date, since such a postponement
will not generally be regarded as a rulemaking. Even if it were so regarded, an agency
will in general have good cause for dispensing with notice and comment procedures
where a new President is assuming office during a time of economic distress.

January 28, 1981

MEMORANDUM OPINION FOR THE DIRECTOR, OFFICE OF
MANAGEMENT AND BUDGET

The President is currently considering a series of measures to estab-
lish new procedures for the supervision of the regulatory process and
the improvement of federal regulation. Among those measures is a
proposed Memorandum to the heads of certain executive departments
and agencies, directing a 60-day postponement in the effective date of
pending and proposed regulations. This memorandum will discuss the
legal basis for the President’s directive and will outline the procedures
for affected agencies to follow in complying with that directive.*

The President’s authority to impose obligations of the kind included
in the proposed Memorandum derives from his power to ensure that
the laws are faithfully executed. U.S. Const., Art. Il, § 3. This provision
authorizes the President to supervise and guide executive agencies and
officers in the execution of their responsibilities. As the Supreme Court
stated in Myers v. United States, 272 U.S. 52, 135 (1926):

The ordinary duties of officers prescribed by statute come
under the general administrative control of the President
by virtue of the general grant to him of the executive
power, and he may properly supervise and guide their
construction of the statutes under which they act in order
to secure that unitary and uniform execution of the laws
which Article Il of the Constitution evidently contem-

*Note: The President’s Memorandum, entitled “Postponement of Pending Regulations,” was pub-
lished on January 29, 1981, 46 Fed. Reg. 11227. Ed.
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plated in vesting general executive power in the President
alone. Laws are often passed with specific provision for
the adoption of regulations by a department or bureau
head to make the law workable and effective. The ability
and judgment manifested by the official thus empowered,
as well as his energy and stimulation of his subordinates,
are subjects which the President must consider and super-
vise in his administrative control.

In accordance with these principles, we believe that the President’s
authority to direct executive agencies to postpone proposed and pend-
ing regulations for a 60-day period, for the reasons stated in the Memo-
randum, is beyond reasonable dispute. See generally Bruff, Presidential
Power and Administrative Rulemaking, 88 Yale L.J. 451 (1979).

The proposed Memorandum covers two major categories of regula-
tions: those which have been proposed but have not been published in
final form; and those which have been published in final form but have
not taken legal effect. As to the first category, the Administrative
Procedure Act (APA) imposes no special procedural requirements. The
notice and comment procedures of 5 U.S.C. 8553 need not be fol-
lowed, for nothing in that provision requires an agency to allow a
period for comment on a decision briefly to delay final adoption of a
proposed rule. However, the agency’s decision may be subject to judi-
cial review, and the agency may have to furnish a reasoned explanation
for that decision. See ASG Industries, Inc. v. Consumer Product Safety
Commission, 593 F.2d 1323, 1335 (D.C. Cir. 1979). The explanation
here—that the new Administration needs time to review initiatives
proposed by its predecessor—is, we believe, sufficient.

The second category of regulations covered by the President’s
Memorandum raises somewhat different legal issues. Under the APA, a
substantive rule must be published “not less than 30 days before its
effective date.” 5 U.S.C. §553(d). As the language and legislative
history of this provision make clear, the 30-day period is a minimum,
and agencies are generally free to delay the effectiveness of regulations
beyond the 30-day period. See Administrative Procedure Act—Legislative
History, S. Doc. No. 248, 79th Cong., 2d Sess. 259-60 (1946) (reproduc-
ing report of House Committee on the Judiciary); id. at 201 (report of
Senate Committee on the Judiciary). The purposes of the 30-day delay
in effective date are, first, to permit private parties to adjust their
conduct in order to conform to new regulations and, second, to permit
agencies to correct errors or oversights. See id. at 259-60, 359; Final
Report, Attorney General’s Committee on Administrative Procedure
114-15 (1941); Sannon v. United States, 460 F. Supp. 458, 467 (S.D. Fla.
1978). It is therefore plain that the APA permits an agency to adopt in
the first instance an effective date provision extending beyond 30 days.
We do not find anything in the language or legislative history of
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8 553(d) to suggest that agencies are forbidden to reach the same result
by initially providing a 30-day period, and subsequently taking action to
extend this period.

Nevertheless, it is necessary to consider what procedures an agency
must follow in order to extend an effective date provision after the
regulations at issue have been published in final form but have not yet
become effective. For purposes of § 553, the issue is whether a suspen-
sion of the effective date of a rule is an “amendment” of the rule.1If so,
notice and comment procedures or a finding of good cause to dispense
with them are required before an agency may suspend the operation of
a rule, and the regulations issued by the previous Administration will
take effect before the new Administration has an opportunity to review
them.

We believe that such a result would not comport with either the
terms or the purposes of § 553. Therefore, we conclude that a 60-day
delay in the effective date should not be regarded as “rule making” for
the purposes of the APA. Although such a delay technically alters the
date on which a rule has legal effect, nothing in the APA or in any
judicial decision suggests that a delay in effective date is the sort of
agency action that Congress intended to include within the procedural
requirements of 8§ 553(b).2 This conclusion is supported by the clear
congressional intent to give agencies discretion to extend the effective
date provision beyond 30 days. The purposes of the minimum 30-day
requirement would plainly be furthered if an extension of the effective
date were not considered “rule making,” for such an extension would
permit the new Administration to review the pertinent regulations and
would free private parties from having to adjust their conduct to
regulations that are simultaneously under review.

We would note, however, that even if an extension of effective dates
does not trigger notice and comment procedures, it may still be subject
to judicial review under § 706. A statement of reasons for the deferral
should therefore be provided. See Action for Children's Television V.
FCC, 564 F.2d 458, 478-79 (D.C. Cir. 1977). For this purpose a refer-
ence to the President’s Memorandum should be sufficient in most cases.
The exception would be any rule for which the effective date has been
a matter of controversy during the notice and comment period. In these

‘Under 5 U.S.C. § SS3, notice and comment procedures must be followed for “rule making*’ unless
“the agency for good cause finds (and incorporates the finding and a brief statement of reasons
therefor in the rules issued) that notice and public procedure thereon are impracticable, unnecessary,
or contrary to the public interest ” Under 5 U.S C. § 551(5), the term “rule making” is in turn defined
as “agency process for formulating, amending, or repealing a rule.”

3 Indeed, it is not clear that an agency is, as a general rule, required to provide an opportunity for
comment on the intended effective date of a rule in the first instance. If agencies are not required to
do so, a mere extension of that provision would not trigger the procedures of § 553
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cases, the explanation should refer to the specific considerations justify-
ing deferral of the rule in question.3

Even if the suspension of a rule’s effective date is regarded as rule-
making, we believe that agencies will in general have good cause for
dispensing with notice and comment procedures. A new President
assuming office during a time of economic distress must have some
period in which to evaluate the nature and effect of regulations promul-
gated by a previous Administration. Cf. Nader v. Sawhill, 514 F.2d 1064
(Temp. Emer. Ct. App. 1975) (good cause for dispensing with notice
and comment when increase in petroleum price necessitated by eco-
nomic conditions); Reeves v. Simon, 507 F.2d 455 (Temp. Emer. Ct.
App. 1974), cert, denied, 420 U.S. 991 (1975) (same conclusion for
regulation issued during gasoline crisis); Derieux v. Five Smiths, Inc.,
499 F.2d 1321 (Temp. Emer. Ct. App.), cert, denied, 419 U.S. 896 (1974)
(same conclusion for executive order freezing prices and salaries). If
notice and comment procedures were required, the President would not
be permitted to undertake such an evaluation until the regulations at
issue had beome effective. A notice and comment period, preventing
the new Administration from reviewing pending regulations until they
imposed possibly burdensome and disruptive costs of compliance on
private parties, would for this reason be “impracticable, unnecessary, or
contrary to the public interest.” 5 U.S.C. § 553(b)(3)(B). This rationale
furnishes good cause for dispensing with public procedures for a brief
suspension of an effective date.

For the foregoing reasons, we conclude that: (1) the President’s
Memorandum is a lawful exercise of his authority; (2) agencies need not
allow a period for notice and comment on a 60-day suspension of the
effective date of proposed regulations; and (3) at least in general,
agencies need not allow such notice and comment for final but not yet
effective regulations, and may comply with legal requirements with a
simple statement incorporating the President’s reasons for the proposed
suspension.4

Larry L. Simms
Acting Assistant Attorney General
Office of Legal Counsel

3If the effective date provision in a final rule has been the product of an agency resolution of a
dispute among afTected parties, the view that an alteration of the effective date is an “amendment”
under the APA is of greater weight. Even in such cases, however, there may be good cause to
dispense with notice and comment procedures. The explanation of specific considerations discussed in
text above should suffice as a good cause statement even if the agency action is viewed as rulemaking.

4As indicated above, a more detailed explanation may be necessary when the effective date
provision was itself a subject of controversy during the notice and comment period.
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Proposed Executive Order Entitled “Federal Regulation”

[The following memorandum, prepared by the Office of Legal Counsel pursuant to its
responsibility under Executive Order No. 11,030 for approving all executive orders and
presidential proclamations for form and legality, analyzes the provisions of a proposed
executive order imposing certain procedural and substantive requirements on executive
agencies in connection with their rulemaking functions. It concludes that the order’
provisions for presidential oversight of the administrative process are generally within
the President’s constitutional authority, and that they do not displace functions vested
by law in particular agencies. It also concludes that the order’s requirement that
agencies reconsider final rules which have not yet become effective may in certain
circumstances trigger the notice and comment provisions of the Administrative Proce-
dure Act.]

February 13, 1981
MEMORANDUM

The attached proposed executive order was prepared by the Office
of Management and Budget (OMB) in consultation with this Office, and
has been forwarded for the consideration of this Department as to form
and legality by the Office of Management and Budget with the
approval of its Director. The proposed order is designed to reduce
regulatory burdens, to provide for presidential oversight of the adminis-
trative process, and to ensure well reasoned regulations. The order sets
forth a number of requirements that Executive Branch agencies must
adhere to in exercising their statutory rulemaking authority. We con-
clude that the order is acceptable as to form and legality.*

The order has the following major provisions. Agencies must take
action only if the potential benefits outweigh the social costs; attempt to
maximize social benefits; choose the least costly alternative in selecting
among regulatory objectives; and set priorities with the aim of maximiz-
ing net benefits. All of these requirements must be followed “to the
extent permitted by law.” The order would require agencies to prepare
for each “major rule” a Regulatory Impact Analysis (RIA) setting forth
a description of the potential costs and benefits of the proposed rule, a
determination of its potential net benefits, and a description of alterna-
tive approaches that might substantially achieve regulatory goals at a
lower cost. Agencies would be required to determine that any proposed

*Note: Executive Order No 12,291, entitled “Federal Regulation,” was signed by the President on
February 17, 1981, 3 C.F.R. 127 (1982 ed.). Ed.
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regulation is within statutory authority and that the factual conclusions
upon which the rule is based are substantially supported by the record
viewed as a whole. The Director of the Office of Management and
Budget and the Presidential Task Force on Regulatory Relief would be
given authority, inter alia, to designate proposed or existing rules as
major rules, to prepare uniform standards for measuring costs and
benefits, to consult with the agencies concerning preparation of RIAs,
to state approval or disapproval of RIAs and rules on the administra-
tive record, to require agencies to respond to these views (and to defer
rulemaking while so consulting), and to establish schedules for review
and possible revision of existing major rules. The order would require
agencies to defer rules that are pending on the date of its issuance,
including rules that have been issued as final rules but are not yet
legally effective, and to reconsider them under the order. By its terms,
the order would create no substantive or procedural rights enforceable
by a party against the United States or its representatives, although the
RIA would become part of the administrative record for judicial
review of final rules.

I. Legal Authority: In General

The President’s authority to issue the proposed executive order de-
rives from his constitutional power to “take Care that the Laws be
faithfully executed.” U.S. Const., Art. Il, 83. It is well established that
this provision authorizes the President, as head of the Executive
Branch, to “supervise and guide” executive officers in “their construc-
tion of the statutes under which they act in order to secure that unitary
and uniform execution of the laws which Article Il of the Constitution
evidently contemplated in vesting general executive power in the Presi-
dent alone.” Myers v. United States, 272 U.S. 52, 135 (1926).1

The supervisory authority recognized in Myers is based on the dis-
tinctive constitutional role of the President. The *“take care” clause
charges the President with the function of coordinating the execution
of many statutes simultaneously: “Unlike an administrative commission
confined to the enforcement of the statute under which it was cre-
ated . . . the President is a constitutional officer charged with taking
care that a ‘mass of legislation’ be executed,” Youngstown Sheet & Tube
Co. v. Sawyer, 343 U.S. 579, 702 (1952) (Vinson, C.J., dissenting).
Moreover, because the President is the only elected official who has a
national constituency, he is uniquely situated to design and execute a
uniform method for undertaking regulatory initiatives that responds to

*In Buckley v Valeo, 424 U.S. 1, 140-41 (1976), the Supreme Court held that any “significant
governmental duty exercised pursuant to a public law” must be performed by an “Officer of the
United States,'lappointed by the President or the Head of a Department pursuant to Article 1I, §2,
clause 2. We believe that this holding recognizes the importance of preserving the President’s
supervisory powers over those exercising statutory duties, subject of course to the power of Congress
to confine presidential supervision by appropriate legislation. See also n.7, infra.
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the will of the public as a whole.2 In fulfillment of the President’s
constitutional responsibility, the proposed order promotes a coordinated
system of regulation, ensuring a measure of uniformity in the interpreta-
tion and execution of a number of diverse statutes. If no such guidance
were permitted, confusion and inconsistency could result as agencies
interpreted open-ended statutes in differing ways.

Nevertheless, it is clear that the President’s exercise of supervisory
powers must conform to legislation enacted by Congress.3 In issuing
directives to govern the Executive Branch, the President may not, as a
general proposition, require or permit agencies to transgress boundaries
set by Congress. Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579
(1952). It is with these basic precepts in mind that the proposed order
must be approached.

We believe that an inquiry into congressional intent in enacting
statutes delegating rulemaking authority will usually support the legal-
ity of presidential supervision of rulemaking by executive agencies.
When Congress delegates legislative power to executive agencies, it is
aware that those agencies perform their functions subject to presidential
supervision on matters of both substance and procedure. This is not to
say that Congress never intends in a specific case to restrict presidential
supervision of an executive agency; but it should not be presumed to
have done so whenever it delegates rulemaking power directly to a
subordinate executive official rather than the President. Indeed, after
Myers it is unclear to what extent Congress may insulate executive
agencies from presidential supervision. Congress is also aware of the
comparative insulation given to the independent regulatory agencies,
and it has delegated rulemaking authority to such agencies when it has
sought to minimize presidential interference. By contrast, the heads of
non-independent agencies hold their positions at the pleasure of the
President, who may remove them from office for any reason. It would
be anomalous to attribute to Congress an intention to immunize from
presidential supervision those who are, by force of Article Il, subject to
removal when their performance in exercising their statutory duties
displeases the President.

Of course, the fact that the President has both constitutional and
implied statutory authority to supervise decisionmaking by executive
agencies does not delimit the extent of permissible supervision. It does
suggest, however, that supervision is more readily justified when it does
not purport wholly to displace, but only to guide and limit, discretion
which Congress has allocated to a particular subordinate official. A
wholesale displacement might be held inconsistent with the statute
vesting authority in the relevant official. See Myers v. United States, 272

9%ee Bruff, Presidential Power and Administrative Rulemaking, 88 Yale L.J. 451, 461-62 (1979).
* In certain circumstances, statutes could invade or intrude impermissibly upon the President’s
"inherent” powers, but that issue does not arise here.
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U.S. at 135: “Of course there may be duties so peculiarly and specifi-
cally committed to the discretion of a particular officer as to raise a
question whether the President may overrule or revise the officer’s
interpretation of his statutory duty in a particular instance.” This sug-
gestion is based on the view that Congress may constitutionally con-
clude that some statutory responsibilities should be carried out by
particular officers without the President’s revision, because such offi-
cers head agencies having the technical expertise, and institutional com-
petence that Congress intended the ultimate decisionmaker to possess.4
Under this analysis, of course, lesser incursions on administrative discre-
tion are easier to support than greater ones. This Office has often taken
the position that the President may consult with those having statutory
decisionmaking responsibilities, and may require them to consider statu-
torily relevant matters that he deems appropriate, as long as the Presi-
dent does not divest the officer of ultimate statutory authority.5 Of
course, the President has the authority to inform an appointee that he
will be discharged if he fails to base his decisions on policies the
President seeks to implement.6

The order would impose requirements that are both procedural and
substantive in nature. Procedurally, it would direct agencies to prepare
an RIA assessing the costs and benefits of major rules. We discern no
plausible legal objection to this requirement, which like most proce-
dural requisites is at most an indirect constraint on the exercise of
statutory discretion. At least as a general rule, the President’s authority
of “supervision] in his administrative control,” Myers v. United States,
272 U.S. at 135, permits him to require the agencies to follow proce-
dures that are designed both to promote “unitary and uniform execu-
tion of the laws” and to aid the President in carrying out his constitu-
tional duty to propose legislation. See U.S. Const.,, Art. 1l, 83. We
believe that a requirement that the agencies perform a cost-benefit
analysis meets these criteria. Further, the President’s constitutional right
to consult with officials in the Executive Branch permits him to require
them to inform him of the costs and benefits of proposed action.7In our
view, a requirement that rulemaking authorities prepare an RIA is the
least that Myers must mean with respect to the President’s authority to
“supervise and guide” executive officials.

4 Cf. H. Friendly, The Federal Administrative Agencies: The Need for Better Definition of Stand-
ards 10-11 (1962) (discussing concept of “agency expertise” as reason for delegation of power to
particular agencies). The Myers Court reaffirmed, however, that even such officers may be dismissed
at the pleasure of the President. 272 U.S. at 135.

* See generally, 10p. O.L.C. 75 (1977) {Proposals Regarding an Independent Attorney General)’, 1 Op.
O.L.C. 228 (1977) (Role ofthe Solicitor General).

*See note 4, supra.

7See U.S. Const., Art. 1l, 82 (President may “require the Opinion, in writing, of the principal
Officer in each of the executive Departments, upon any Subject relating to the Duties of their
respective Offices”).
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Substantively, the order would require agencies to exercise their dis-
cretion, within statutory limits, in accordance with the principles of
cost-benefit analysis. More complex legal questions are raised by this
requirement. Some statutes may prohibit agencies from basing a regula-
tory decision on an assessment of the costs and benefits of the proposed
action. See, e.g., EPA v. National Crushed Stone Assh, 449 U.S. 64
(1980). The order, however, expressly recognizes this possibility by
requiring agency adherence to principles of cost-benefit analysis only
“to the extent permitted by law.” The issue is thus whether, when cost-
benefit analysis is a statutorily authorized basis for decision, the Presi-
dent may require executive agencies to be guided by principles of cost-
benefit analysis even when an agency, acting without presidential guid-
ance, might choose not to do so. We believe that such a requirement is
permissible. First, there can be little doubt that, when a statute does not
expressly or implicitly preclude it, an agency may take into account the
costs and benefits of proposed action. Such a calculus would simply
represent a logical method of assessing whether regulatory action au-
thorized by statute would be desirable and, if so, what form that action
should take. In our view, federal courts reviewing such actions would
be unlikely to conclude that an assessment of costs and benefits was an
impermissible basis for regulatory decisions.

Second, the requirement would not exceed the President’s powers of
“supervision.” It leaves a considerable amount of decisionmaking dis-
cretion to the agency. Under the proposed order, the agency head, and
not the President, would be required to calculate potential costs and
benefits and to determine whether the benefits justify the costs. The
agency would thus retain considerable latitude in determining whether
regulatory action is justified and what form such action should take.
The limited requirements of the proposed order should not be regarded
as inconsistent with a legislative decision to place the basic authority to
implement a statute in a particular agency. Any other conclusion would
create a possible collision with constitutional principles, recognized in
Myers, with respect to the President’s authority as head of the Execu-
tive Branch.

We believe that the President would not exceed any limitations on
his authority by authorizing the Task Force and the OMB Director to
supervise agency rulemaking as the order would provide. The order
does not empower the Director or the Task Force to displace the
relevant agencies in discharging their statutory functions or in assessing
and weighing the costs and benefits of proposed actions.8 The function

8 The Paperwork Reduction Act of 1980, Pub. L. No. 96-511, 94 Stat. 2812, provides some implied
statutory support for the Order by giving OMB a direct role tn coordinating agency regulations that
impose paperwork burdens on the public. With respect to non-independent agencies the Act gives the
Director authority to disapprove “unreasonable” agency collection of information requests. 44 U.S.C.

§ 3504<hX5)(C). TTie Act does not authorize him, however, to disapprove the accompanying rule itself
insofar as the two are separable. See 44 U.S.C. §3518(e); S. Rep No. 930, 96th Cong., 2d Sess. 56
(1980)
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of the Task Force and the Director of the Office of Management and
Budget would be supervisory in nature. It would include such tasks as
the supplementation of factual data, the development and implementa-
tion of uniform systems of methodology, the identification of incorrect
statements of fact, and the placement in the administrative record of a
statement disapproving agency conclusions that do not appear to con-
form to the principles expressed in the President’s order. Procedurally,
the Director and the Task Force would be authorized to require an
agency to defer rulemaking while it responded to their views concern-
ing proposed agency action. This power of consultation would not,
however, include authority to reject an agency’s ultimate judgment,
delegated to it by law, that potential benefits outweigh costs, that
priorities under the statute compel a particular course of action, or that
adequate information is available to justify regulation. As to these
matters, the role of the Director and the Task Force is advisory and
consultative. The limited power of supervision embodied in the pro-
posed order is, therefore, consistent with the President’s recognized
powers to supervise the Executive Branch without displacing functions
placed by law in particular agencies.

I1. Suspension off Proposed and Final Regulations

The order requires executive agencies (1) to suspend the effective
date of rules that have been issued as final rules, but have not become
legally effective; and (2) to reconsider rules that are proposed but have
not yet been made final. After suspension of final rules, agencies must
reconsider all such rules in accordance with the order. These require-
ments are imposed only “to the extent permitted by law” and are thus
inapplicable when a judicial or statutory deadline requires prompt
action. Moreover, agencies must, in complying with these directives,
adhere to the requirements of the Administrative Procedure Act
(APA), 5U.S.C. §88551-706, and all other laws.

For rules that have not yet been made final, the APA imposes no
special procedural requirements. Agencies need not follow the notice
and comment procedures of 5 U.S.C. §553, for nothing in that provi-
sion requires an agency to allow a period for comment on a decision to
delay final adoption of a proposed rule. The agency’s decision may,
however, be subject to judicial review, and the agency may have to
furnish a reasoned explanation for that decision. See ASG Indus, V.
Consumer Prod. Safety Comm™n, 593 F.2d 1323, 1335 (D.C. Cir. 1979);
Action for Children's Television v. FCC, 564 F.2d 458, 478-79 (D.C. Cir.
1977). The explanation here—that the agency needs time to prepare an
RIA required by executive order—is, we believe, sufficient.

The second category of regulations covered by the executive order
raises somewhat different legal issues. Under 5 U.S.C. § 553(b), notice
and comment procedures must be followed for “rule making” unless
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“the agency for good cause finds (and incorporates the finding and a
brief statement of reasons therefor in the rules issued) that notice and
public procedure thereon are impracticable, unnecessary, or contrary to
the public interest.” 5 U.S.C. §553(b)(3)(B). Under 5 U.S.C. 8551(5),
the term “rule making” is defined as “agency process for formulating,
amending, or repealing a rule.” The initial question, then, is whether an
agency’s decision to “suspend” a final but not effective rule is “rule
making” which triggers the procedural safeguards of § 553.

In a recent memorandum, this Office concluded that a 60-day suspen-
sion of the effective date of a final rule should not, in general, be
regarded as rulemaking within the meaning of the APA.9 We based our
conclusion on “the clear congressional intent to give agencies discretion
to extend the effective date provision beyond 30 days” and the absence
of statutory language or history suggesting “that a delay in effective
date is the sort of agency action that Congress intended to include
within the procedural requirements of § 553(b).” Nevertheless, we be-
lieve that a short-term suspension of the effectiveness of a final rule is
not the equivalent of an indefinite suspension coupled with a process
designed to review the basis for the rule, with a view to establishing a
new rule. Although the former seems fairly characterized as a mere
extension of an effective date under 8§ 553(d), the latter should probably
be characterized as “agency process for formulating, amending, or
repealing a rule” for purposes pf § 553(b).

The difference between these two measures for purposes of 8553
becomes clear upon examination of the sequence of events that is
expected to take place under each of them. Under the President’s
Memorandum of January 29, 1981, 46 Fed. Reg. 11227 (1981), “Post-
ponement of Pending Regulations,” agencies are to defer the effective
dates of final rules for 60 days in order to review them. The completion
of that review will point to either of two dispositions. The rule might
be allowed to take effect as published in final form, or it might be
withdrawn for some proposed change. The first disposition would re-
quire no new procedures. The second disposition would surely contem-
plate an amendment or repeal of the earlier rule subject to 8553’
public procedures, but the earlier deferral of the rule’s effective date
would remain just that.10

9 Memorandum Opinion of January 28, 1981, for Honorable David Stockman, Director, Office of
Management and Budget, from Larry L. Simms, Acting Assistant Attorney General, Office of Legal
Counsel. [Note: The January 28, 1981, memorandum opinion (Presidential Memorandum Delaying
Proposed and Pending Regulations) appears in this volume at p. 55, supra. Ed.]

10 Admittedly, one of the purposes of the 30-day effective date provision is to allow agencies to
correct errors or oversights in final regulations. See Final Report of the Attorney General's Committee on
Administrative Procedure, Administrative Procedure in Government Agencies, S Doc. No. 8, 77th Cong,
1st Sess., 114-15 (1941); Sannon v. United States, 460 F Supp. 458, 467 (S D Fla. 1978) This purpose,
however, does not suggest that agencies may make corrections, let alone withdraw rules, during the
period between a rule’s publication and its effective date without offering public procedures or
showing good cause for dispensing with them. Proposed corrections—or even repeals—would of
course be amendments for purposes of § 553(b)
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Under the proposed order, the situation is analogous to the second
possible disposition under the President’s Memorandum. The order, by
requiring careful cost-benefit analysis of rules through the RIA process,
would contemplate notices of proposed rulemaking on the preliminary
RIA and a reexamination of the rule at the appropriate time. The issue
to be decided at the time the rule is suspended indefinitely for the
order’s process to take place is whether the rule, which has already
been promulgated in final form, should be allowed to have interim
effect while it is under review by the agency. We believe that this
decision is one of “formulating, amending, or repealing a rule” that
requires either notice and comment procedures or good cause for dis-
pensing with them under § 553(b). Admittedly, the difference between a
short deferral of the effectiveness of a rule and an indefinite suspension
for reexamination is in part one of degree. But there is also a difference
in kind: once a decision to begin the process of amending a rule is
made, there is no longer a plausible argument that a rule that was to
take effect is merely to be delayed for a brief period.

Notice and comment procedures on the issue of the interim effective-
ness of a rule that is due to undergo reexamination under the order
should take the following form. The agency should defer the rule’s
effective date for a period sufficient to allow a short time for notice and
comment, an opportunity for the agency to consider the comments and
decide the issue of interim effectiveness, and an interval before the rule
takes effect sufficient to meet the purposes of § 553(d).

In deciding on the interim effectiveness of final rules subject to the
order’s procedures, the final question is whether and under what cir-
cumstances agencies will have good cause to dispense with notice and
comment procedures. Public procedures on interim effectiveness might
be “unnecessary, impracticable, or contrary to the public interest,”
where the question whether there should be any rule at all was fully
ventilated in the rule’s comment process, or where it is clear that
interim effect could impose substantial but short-term compliance costs.
On the other hand, notice and comment might be needed where the
rule’s proponents had advanced substantial arguments for its early effec-
tiveness, and where compliance costs are not likely to be wasted.

Such arguments must, of course, be assessed on a case-by-case basis.
If the available record indicates that the costs of the rule at issue are
not substantial and that the failure to allow the rule to become effective
may itself be controversial, the likelihood that a court will require
notice and public comment increases. The procedural requirements of
the APA will, therefore, vary with the size and immediacy of the
burdens imposed by the rule and the need for public comment on a
decision to withdraw a final but not effective rule.
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I11. Regulatory Review by Agency Heads

Section 4 of the proposed order would require agency heads to make
express determinations that regulations they issue are authorized by law
and are supported by the materials in the rulemaking record. These
requirements are meant to assure agency compliance with existing legal
principles that rules must be authorized by law, and that they should be
adequately supported by a factual basis. Accordingly, we find no legal
difficulty with them. In particular, they do not purport to change
generally applicable statutory standards for judicial review of agency
action, see 5 U.S.C. § 706, and could not have such an effect. They also
do not purport to alter any specially applicable standards, such as those
concerning the evidentiary standard that must be met to uphold a given
rule, appearing in statutes governing a particular agency.

On the other hand, the section would add the significantly new
procedural requirements that agency heads expressly determine that the
legal and factual requisites for a rule have been met. The first require-
ment reflects the principle, central to administrative law, that agency
action must be guided by the “supremacy of law.” St. Joseph Stock
Yards Co. v. United States, 298 U.S. 38, 84 (1936) (Brandeis, J.). This
principle protects against excess of power and abusive exercise of
power by administrators. See Final Report of the Attorney General's
Committee on Administrative Procedure, Administrative Procedure in Gov-
ernment Agencies, S. Doc. No. 8, 77th Cong., 1st Sess. 76 (1941). The
requirement that agency heads determine that a rule has *“substantial
support” in the materials before the agency means that a rule’s neces-
sary factual basis must be found to exist. This second requirement
should not be confused with a “substantial evidence” standard of judi-
cial review, which could be imposed only by statute. It embodies
Recommendation 74-4 (subpart 3) of the Administrative Conference of
the United States, 1 CFR § 305.74.4, which urges that for a rule to be
considered rational, it should be adequately grounded in a factual basis.
This requirement is consistent with the approach of courts that have
carefully reviewed agency action under the “arbitrary” and “capri-
cious” standard of the Administrative Procedure Act, 5 U.S.C. §706
(2)(A). See, e.g., Ethyl Corp. v. EPA, 541 F.2d 1 (D.C. Cir.) (en banc),
cert, denied, 426 U.S. 941 (1976).

IV. Judicial Review

The order states that it is not intended to create any rights or benefits
enforceable by a party to litigation against the United States, its agen-
cies, or any other person. At the same time, it provides that determina-
tions of costs and benefits, and the RIA itself, are meant to form part of
the agency record for purposes of judicial review. The effect of this
provision is to preclude direct judicial review of an agency’s compli-
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ance with the order. The provision makes clear the President’s intention
not to create private rights, an intention that should be controlling here.
See Independent Meat Packers Assh v. Butz, 526 F.2d 228 (8th Cir.
1975), cert, denied, 424 U.S. 966 (1976) (no judicial enforcement of
executive order requiring consideration of inflationary impact of regula-
tions, in part because such order had not been issued pursuant to
delegation from Congress); Legal Aid Soc'y of Alameda County v. Bren-
nan, 608 F.2d 1319 (9th Cir. 1979) (judicial review available of compli-
ance with an executive order that had been ratified by Congress). Even
without the provision, compliance with the order would probably be
immunized from review because the order has not been promulgated
pursuant to a specific grant of authority from Congress to the President
and thus lacks the “force and effect of law” concerning private parties.
See Independent Meat Packers Assh v. Butz, 526 F.2d 228; National
Renderers Assh v. EPA, 541 F.2d 1281, 1291-92 (8th Cir. 1976); Hiatt
Grain & Feed, Inc. v. Bergland, 446 F. Supp. 457, 501-02 (D. Kan.
1978). The bar on judicial review of agency compliance with the order
does not, of course, prohibit a court from hearing a constitutional or
statutory attack on the legality of the order itself or of agency action
taken pursuant to its requirements.

Because the regulatory impact analysis that will be required by the
order will become part of the agency record for judicial review, courts
may consider the RIA in determining whether an agency’s action under
review is consistent with the governing statutes. This, of course, is true
of all matters appearing in the rulemaking record.

V. Conclusion

The proposed executive order is acceptable as to form and legality.

Larry L. Simms
Acting Assistant Attorney General
Office of Legal Counsel
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Use of Technical Advisers by Board of Contract Appeals

A governmental decisionmaking body, including an agency board of contract appeals,
may employ technical advisers to analyze and make recommendations on the technical
aspects of evidence. Where a decisionmaker properly uses technical advisers, their
reports and recommendations need not be disclosed to the parties to the proceedings;
however, where the advice of technical advisers adds new facts to the record or
constitutes evidence in itself, a court may require that it be disclosed.

February 27, 1981

MEMORANDUM OPINION FOR THE CHAIRMAN,
GENERAL SERVICES ADMINISTRATION BOARD OF
CONTRACT APPEALS

This responds to your inquiry concerning the proposal of the General
Services Administration Board of Contract Appeals (Board) to hire
technical staff members with engineering and technical experience who
would be full-time employees of the Board. Their function would be to
respond to technical inquiries of the Board members in connection with
cases pending before the Board and to explain to them technical aspects
of the evidence where needed. We understand that it is intended to
model the relationship between the technical advisers and the Board
members after the one prevailing between the Court of Claims and its
auditors and that it is not intended to make the reports of the technical
advisers available to the parties.1

The functions and powers of your Board may be briefly described as
follows: According to Section 6(a) of the Contract Disputes Act of
1978 (Act), 41 U.S.C. §8605(a), all disputes arising from government
procurement contracts are to be submitted to a contracting officer. The
agency boards of contract appeals, established pursuant to § 8(a) of the
Act, 41 U.S.C. 8607(a), have jurisdiction to hear and determine appeals
from the decisions of the contracting officers. The boards may grant
the same relief that is available to a litigant asserting a contract claim in
the Court of Claims. Section 8(d) of the Act, 41 U.S.C. 8607(d). The
ruling of the boards may be appealed to the Court of Claims. Section
10(a)(1) of the Act, 41 U.S.C. §609(a)(1). In that court the decisions of
the boards on any question of law are not final or conclusive, “but the

1 In this context we recommend that you examine the pertinent rules and internal regulations of the
Court of Claims and of the Court of Customs and Patent Appeals and adapt them to the requirements
of your Board.
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decision on any question of fact shall be final and conclusive and shall
not be set aside unless the decision is fraudulent, or arbitrary, or
capricious, or so grossly erroneous as to necessarily imply bad faith, or
if such decision is not supported by substantial evidence.” Section 10(b)
of the Act, 41 U.S.C. §609(b). Section 10(a)(1) of the Act, 41 U.S.C.
8609(a)(1), permits a contractor dissatisfied with the decision of a
contracting officer to bypass the board and to bring an action directly
in the Court of Claims.

Your inquiry raises two questions. First, whether a decisionmaking
body may use assistants who will explain to it technical aspects of the
evidence, and, second, whether those explanations may be withheld
from the parties to the proceedings. The first question can be confi-
dently answered in the affirmative. As to the second one, it is our
conclusion that basically the technical explanations of the type outlined
in your letters need not be disclosed to the parties. As a practical
matter, however, the line of demarcation between technical advice and
the introduction of new facts or of opinion evidence may be very
narrow and may depend on the form in which the explanation or
advice has been given and the perspective in which the court chooses
to evaluate it. Consequently, there may be situations in which a party
to the proceedings will be able to obtain disclosure of the technical
explanation.

It has been established, at least since Morgan v. United States, 298
U.S. 468, 481 (1936) (Morgan 1), that a decisionmaker may utilize
assistants to sift and analyze the evidence and to prepare summaries and
to make recommendations.2 In Richardson v. Perales, 402 U.S. 389
(1971) the Court saw nothing “reprehensible” in the employment by the
Social Security Administration of medical advisers who were to explain
medical problems and evidence to the lay administrative law judges in a
manner very similar to that envisaged by your Board. 402 U.S., at 408.
In Perales, however, the medical adviser was called as a witness and
was cross-examined. Id. at 396. The case therefore does not resolve the
second issue raised by your inquiry.3

Hence, if the Board has the necessary budgetary authority to employ
technical advisers and in the absence of any other statutory prohibition,
there appears to be no objection to their employment. This initial

2 See also, e.g., Braniff Airways, Inc. v. CAB, 379; F 2d 453, 461 (D.C. Cir., 1967), Montrose Chemical
Corp. of California v. Train, 491 F.2d 63, 68 (D.C. Cir., 1974); KFC National Management Corp. V.
NLRB. 497 F.2d 298, 304-5 (2d Cir., 1974), cert, denied, 423 U.S. 1087 (1976).

3 An analogous situation arose in McDaniel v. Celebrezze, 331 F.2d 426 (4th Cir., 1964). There the
administrative agency did not use a technical adviser for the explanation of technical terms, but
utilized medical texts to “expand and explain" medical reports and opinions. Id. at 427-28 The court
upheld the practice because claimant was given an opportunity to challenge and contradict the
publications used by the agency Id. at 428-29.
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conclusion, however, does not mean in itself that the advice given, or
explanations made, by the technical advisers may be withheld from the
participants to the proceedings.

According to Morgan v. United States, 304 U.S. 1, 18 (1938) (Morgan
I1) and United States v. Morgan, 313 U.S. 409, 422 (1941) (Morgan V),
it is not the function of the courts to probe the mental processes by
which a decisionmaker reached his conclusion. From this the courts
have deduced that where a decisionmaker properly uses assistants as
authorized by Morgan |, supra, and in the absence of a prima facie
showing of misconduct,4the summaries, reports, or recommendations of
the assistant based on the evidence and utilized by the decisionmaker
need not be disclosed to the parties to the proceedings, for to do so
would impermissibly probe the mental processes leading to the decision.
See, e.g.,, Montrose, supra, 491 F.2d at 69-70; South Terminal Corp. V.
EPA, 504 F.2d 646, 675 (1st Cir., 1974); Kent Corp. v. NLRB, 530 F.2d
612, 620-21 (5th Cir., 1976), cert, denied 429 U.S. 920 (1976). This
immunity from disclosure, however, presupposes, as is sometimes im-
plied and occasionally spelled out in these court decisions, that the
advice or explanation is based exclusively on the record, and does not
add any new facts or constitute evidence in itself. Thus, in two cases
the denial of access to advice received by a decisionmaker was specifi-
cally predicated on the circumstance that the advice was based exclu-
sively on the evidence in the record and did not constitute evidence.
Montrose, supra, 491 F.2d at 65, 70; Coppenbarger v. Federal Aviation
Administration, 558 F.2d 836, 840 (7th Cir., 1977).

The crux in this area is that it is frequently difficult to determine
whether the advice or explanation given by a technical adviser is
indeed based exclusively on the facts contained in the record; whether
it utilizes extraneous facts, or otherwise constitutes opinion evidence or
the taking of official notice, which generally must be made available to
the participants. The ultimate decision therefore frequently depends on
the evaluation of the advice by the courts and on the form in which it
was given.

In Doe v. Hampton, 566 F.2d 265 (D.C. Cir., 1977), an employee had
appealed her dismissal to the Civil Service Commission. The record
before the Commission indicated that the employee was schizophrenic.
Id., at 268. During the review of the record, the Civil Service Commis-
sion Appeal Examining Office asked a doctor employed by the Com-
mission whether the diagnosis contained in the record would make the
employee a hazard to herself or others. The doctor replied that “suicide

4See, e.g., Citizens to Preserve Overton Park v. Volpe, 401 U S. 402, 420 (1971); Singer Sewing Machine’
Co. v. NLRB, 329 F.2d 200, 208 (4th Cir., 1964); KFC National Management Corp. v. NLRB, supra,
497 F.2d at 305; Abbott Laboratories v. Harris. 481 F Supp. 74, 78 (N.D. 111, 1979).
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and homicide are of danger in schizophrenia, and it is a most difficult
assessment to make as to the possibility or probability of their being a
hazard to themselves or others.” Id. at 270. The court described the
Office’s inquiry and the doctor’ advice to the effect that the Office
sought and received a doctor’s “additional medical opinion.” Id. The
court concluded that the Appeal Examining Office had introduced
further medical opinion evidence in the record, and rejected the argu-
ment that the Office had merely obtained assistance in evaluating exist-
ing record evidence. Id. at 276. Consequently, it held that the dis-
charged employee had the right to see and comment on the doctor’s
“opinion.” Id. at 277. It may be suggested that the doctor’s response
properly could have been characterized as an explanation to the lay
officials in the Appeal Examining Office of the existing record evi-
dence, in particular, of the technical term “schizophrenia” and of its
normal implications to doctors.5

Ralpho v. Bell, 569 F.2d 607 (D.C. Cir., 1977), rehearing denied, 569
F.2d 636 (1977), indicates the importance of the form in which the
advice is given. That case sought the review of a damage award by the
Micronesian Claims Commission. It involved, like many other proceed-
ings pending before the Commission, the valuation of property de-
stroyed in Micronesia during the hostilities of World War 11. Since the
proceedings before the Commission took place about 30 years after the
damages had been suffered, that valuation was complicated by the
passage of time. Additional problems were presented by the primitive,
non-monetary economy prevailing in Micronesia while it was under
Japanese domination between the two World Wars. The court de-
scribed the Commission’s method of dealing with those difficulties as
follows:

To facilitate disposition of claims, then, the Commission
conducted interviews and examined records of various
sorts in order to get a composite picture of the average
wartime values of goods and services in Micronesia. The
results of this survey were assembled in a guide about 40
pages in length, resembling a price list, which was fre-
quently updated and expanded as the need arose. In its
1973 annual report, the Commission explained that the
study was consulted “in the absence of better evidence”
on the issue of value and that sparse presentations by
claimants often made such consultation necessary.

0 Significantly* the court held that the failure to make the doctor's advice available to the claimant
was not prejudicial error, because the evidence generated by that advice was “merely cumulative.” Id.
at 277-78." This ultimate disposition of the case suggests strongly that the doctor’s advice was
essentially an explanation of existing technical evidence, rather than additional opinion evidence.
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Id. at 614 (footnote omitted). The court concluded that the value study
constituted evidence; hence, that the claimant should have been af-
forded the opportunity to inspect and comment on it. Id. at 628.

It is suggested that a procedure could have been developed under
which the Commission would have received from technical advisers
explanations of the evidence on the record regarding the value of the
claimant’s property and that a court could have considered those expla-
nations to be the Commission’s internal work product to which the
parties to the proceeding are not entitled under the Morgan cases, supra,
and their progeny.

We finally reach the question whether, if your proposal were
adopted, there would be a serious risk of a judicial ruling to the effect
that the litigants have the right to inspect and to rebut or comment on
the technical staff members’ advice. To begin with, the decisions of
your Board are reviewable in the Court of Claims,6and we believe it is
unlikely that that court will disapprove a procedure patterned after the
one prevailing in it, provided, of course, that the Board will indeed
follow that procedure.

There is, of course, the possibility that a litigant will seek the infor-
mation through discovery or a request filed under the Freedom of
Information Act. Still, in view of the presumption of administrative
regularity, Singer Sewing Machine Co., supra, 329 F.2d at 208, a litigant
is not generally entitled to the disclosure of the information absent a
prima facie showing of irregularity or misconduct. Singer Sewing Ma-
chine Co., ibid; KFC National Management Corp., supra, 497 F.2d at 305;
South Terminal Corp. v. EPA, supra, 504 F.2d at 675.7 Hence, the
litigant, being unable to get access to, or being unaware of, the staff
member’s advice,8will not normally be able to make the required prima
facie showing that the advice was irregular or tainted with misconduct.
Nevertheless, we believe that we have to advise you that the employ-
ment of the technical staff members in the manner envisaged by your
Board involves a limited, but still not inconsequential, litigation risk.

Larry L. Simms
Acting Assistant Attorney General
Office of Legal Counsel

®Contract Disputes Act of 1978, § 8(g), 41 U.S.C. § 607(9).

*Exemption 5 to the Freedom of Information Act, 5 U.S.C. § 552(b)(5) (internal memoranda), does
not state in express terms that it is inapplicable where the internal communication is tainted with
irregularity or misconduct Montrose, supra, however, suggests strongly that the court would not have
applied the exemption in that case if the advice given to the agency had included facts that were not
on the record. See also Kent Corp. v. NLRB, supra, 530 F.2d at 621, n.2l.

8In some cases the parties were alerted to the existence of the advice by a reference to it in the
agency’s decision or elsewhere See, e.g., Hampton, supra. 566 F.2d at 270; Ralpho, supra, 569 F.2d at
614.
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Government Attorneys* Participation as Plaintiffs
in a Suit Against the Office of Personnel Management

Assistant United States Attorneys (AUSAs) are not barred by 18 U.S.C. §205 from
participating as plaintiffs in a class action suit challenging the authority of the Office of
Personnel Management (OPM) to reduce the cost of living allowance paid to all
federal employees in Alaska, though they may not accept any compensation for
assisting in prosecuting the claims of the class or act as agents or attorneys for the
class.

The AUSA’s duty of loyalty to a client under applicable standards of professional
conduct does not preclude his joining a suit against OPM, but he should avoid taking
an active or notorious role in the litigation.

March 9, 1981

MEMORANDUM OPINION FOR AN ASSISTANT UNITED
STATES ATTORNEY, DISTRICT OF ALASKA

This responds to your request for our opinion concerning the profes-
sional propriety of Assistant United States Attorneys (AUSAS) partici-
pating as plaintiffs in a class action lawsuit against the Office of Person-
nel Management (OPM). We understand that the suit would involve the
authority of OPM to reduce the cost-of-living allowance paid to all
federal employees in Alaska. You have advised us that none of the
plaintiff AUSAs has any privileged government information that is
relevant to the lawsuit, and that no government employee will act as
agent or attorney for the plaintiff class. Under those circumstances, we
conclude that the AUSAs may properly participate as members of the
plaintiff class. However, we must advise you to avoid taking an active
or notorious role in organizing or conducting the litigation, and to
refuse any compensation for assisting in the lawsuit.1

The pertinent conflict of interest statute is 18 U.S.C. 8205. Section
205 contains two restrictions that will apply to your situation. (1) It
prohibits Executive Branch employees from receiving any gratuity,

1 We recognize that these restrictions may make it impossible for you to serve as class representa-
tives in the lawsuit. Since you have indicated that you do not intend to serve as class representatives,
we need not explore this possibility further.
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share, or interest in any claim2 against the United States in consider-
ation for assistance in the prosecution of the claim, and (2) it prohibits
Executive Branch employees from acting as agent or attorney for
anyone3din connection with any particular matter in which the United
States is a party. The first clause of the statute prohibits you from
accepting any compensation-;for assisting in prosecuting the claims of
the class. The second clause of the statute prohibits you from serving as
agents or attorneys for the class.4 Generally, this is interpreted to
prohibit representational activity such as appearances in court, signing
pleadings or letters, and direct contact with a federal agency on behalf
of the class. Should you desire a more detailed explanation of the
meaning and scope of the statutory term “act as agent or attorney,”
you should consult Manning, supra at p. 83, and 5 C.F.R. 737.5(b) (1)
and (2).

In addition to the statutory restrictions, your professional responsibil-
ities to a client agency may also constrain your activities in connection
with the lawsuit. The Justice Department’s Standards of Conduct incor-
porate by reference the Code of Professional Responsibility of the
American Bar Association (Code). See 28 C.F.R. 45.735-1. The Code
contains several principles that limit the activities that lawyers may
undertake to the detriment of their clients.5

Canon 4 of the Code prohibits a lawyer from using a confidence or
secret of a client to the disadvantage of the client. DR 4-101(B)(2).
Canon 5 exhorts lawyers to avoid compromising influences and loyal-
ties, including personal interests that may dilute their loyalty to their
clients. See EC 5-1. Ordinarily, the principles of loyalty and confiden-
tiality embodied in Canons 4 and 5 preclude a lawyer from acting as an
advocate against a client, even if the litigation is wholly unrelated. For
example, a lawyer should not ordinarily agree to represent someone in
a tort action against a person for whom he is preparing an estate plan.

There are, however, circumstances where a lawyer may act as advo-
cate against a client. The discussion draft of the ABA’ proposed

2We do not have sufficient information to determine whether your anticipated lawsuit would
constitute a “claim™ against the United States. The term is not defined in the conflict of interest
statute, but there is little doubt that the term covers at least suits seeking direct monetary relief from
the United States. For a discussion of the possible breadth of the term, see Manning, Federal Conflict
of Interest Law (1964) at pp. 85-88 We will assume hereafter that your lawsuit constitutes a claim
within the meaning of the statute.

3In the past, this Office has taken'the position that §205 does not prohibit self-representation.
However, in a suit, such as a class action, where there are multiple parties with claims that are
virtually identical to the employee's claim, we read the statute to preclude the employee from
participating as agent or attorney

4There is an exception to this prohibition for “personnel administration proceedings,”* but we need
not determine whether your case would fit that exception because you do not intend to serve as agents
or attorneys.

5For these purposes, you should consider OPM to be your “client,” since your Office represents
OPM on a continuing basis. We understand that, with one exception, all of the AUSAs in your Office
handle civil cases for the client agencies
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revision of its standards of conduct describes one situation where a
lawyer might properly sue his client:

For example, a lawyer engaged in a suit against a large
corporation with diverse operations may accept employ-
ment by the corporation in an unrelated matter if doing so
will not affect the lawyer’s conduct of the suit and if both
the litigant and the corporation consent upon adequate
disclosure. Whether concurrent representation is proper
can depend on the nature of the litigation. For example, a
suit charging fraud entails conflict to a degree not in-
volved in a suit for a declaratory judgment concerning
statutory interpretation.

Draft dated January 30, 1980, at p. 29. Another situation is recognized
explicitly in the current Code—the suit by a lawyer to collect his fee.
See DR 4-101(C)(4). In our view, the same considerations would make
it proper for a government lawyer to sue his client/employer over
conditions of employment.6 Accordingly, we conclude that you may be
members of a plaintiff class in an action against OPM concerning the
level of the cost-of-living allowance.

Although your duty of client loyalty will not prevent you from
joining a suit against OPM, we do believe that it should caution you
against taking an active or notorious role in the litigation. In particular,
you should avoid organizing or encouraging others to join the suit or to
bring similar suits against your client. Finally, your Office should take
steps to ensure that OPM is adequately represented in the lawsuit by
other Department of Justice counsel.

Larry L. Simms
Acting Assistant Attorney General
Office o f Legal Counsel

eCongress has provided for suits by federal employees against their federal employer in a variety of
contexts. See, eQ. 42 U.S.C. §Z2000e-16.
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Jurisdiction of the Office of Special Counsel, Merit Systems
Protection Board, Under 5 U.S.C. 8§ 1206(b)(2) and (7)

The Office of Special Counsel, Merit Systems Protection Board, has no authority under 5
U.S.C. 88 1206(b)(2) and (7), to require another agency to submit a report concerning
allegations of misconduct not made by a federal employee or an applicant for federal
employment.

March 13, 1981

MEMORANDUM OPINION FOR THE GENERAL COUNSEL,
NUCLEAR REGULATORY COMMISSION

This responds to your request for an opinion concerning the author-
ity of the Office of Special Counsel (OSC), Merit Systems Protection
Board, under 5 U.S.C. 8§ 1206(b)(2) and (7). In particular, you ask
whether the Office of Special Counsel is empowered under those provi-
sions to require the Nuclear Regulatory Commission (NRC) to submit a
report to it on a joint complaint by a private organization and a private
individual alleging NRC mismanagement and gross waste at a nuclear
power facility in Ohio.

It will be helpful to mention, as background, certain statutory respon-
sibilities of OSC before we turn to 5 U.S.C. 88 1206(b)(2) and (7).
Section 1206(a)(1) authorizes it to receive and investigate allegations of
the occurrence of any of the prohibited personnel practices listed
in 5 U.S.C. 8§2302(b), one of which is a superior’s taking or failing to
take a personnel action against a subordinate employee or an applicant
for employment as a reprisal for “whistleblowing.” See 5 U.S.C.
§ 2302(b)(8).

Section 1206(b)(1) places a restraint on OSC for the benefit of
whistleblowers. It provides as follows in pertinent part:

(b)(1) In any case involving—

* * * * *

(B) a disclosure by an employee or applicant for em-
ployment to the Special Counsel of the Merit Systems
Protection Board ... of information which the employee
or applicant reasonably believes evidences—

(i) a violation of any law, rule, or regulation; or
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(i) mismanagement, a gross waste of funds, an abuse
of authority, or a substantial and specific danger to
public health or safety;

the identity of the employee or applicant may not be disclosed
without the consent of the employee or applicant during
[certain investigations] unless the Special Counsel determines
that the disclosure . . . isnecessary . . .

Section 1206(b)(2) and the pertinent part of 8§ 1206(b)(7) read as
follows:
(2) Whenever the Special Counsel receives information of
the type described in paragraph (1) of this subsection, the
Special Counsel shall promptly transmit such information
to the appropriate agency head.

(7) Whenever the Special Counsel transmits any informa-
tion to the head of the agency under paragraph (2) of this
subsection . . . the head of the agency shall, within a
reasonable time after the information was transmitted,
inform the Special Counsel, in writing, of what action has
been or is to be taken and when such action will be
completed . ...

It appears that the occurrence which gave rise to your request for an
opinion was OSC?% transmittal to NRC “pursuant to the provi-
sions of 5 U.S.C. §1206(b)(2)” of a letter stating that a private citizen
and a private organization had charged certain NRC employees with
misconduct of a kind specified in § 1206(b)(I)(B)(ii) at a certain nuclear
power facility. The letter requested NRC to submit a report “pur-
suant to 5 U.S.C. §1206(b)(7).” OSC made the request in accordance
with its understanding that the words of 8§ 1206(b)(2), “information of
the type described in paragraph (1) of this subsection” (emphasis added),
require only its antecedent receipt of evidence of an offense listed in
8§ 1206(b)(1) and do not require also that the evidence come from a
federal source. In your letter to this Office, you take the position that
OSC does not have authority to obtain the report from NRC because
the antecedent allegations of misconduct were not made by a federal
employee or applicant for federal employment. For the following rea-
sons, we concur in your position.

An examination of the legislative history of the Civil Service Reform
Act of 1978, which created OSC, has revealed nothing to suggest that
Congress had in mind the construction of § 1206(b)(2) that OSC fol-
lows. To the contrary, Senator Patrick J. Leahy, the sponsor of an
amendment on the floor of the Senate that, among other things, intro-
duced the provisions of what are now 8§ 1206(b)(2) and (7) into the
Act, placed a contrary intent on record. Upon introducing the amend-
ment, which the Senate approved without objection, he submitted a
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supporting statement signed by him and 16 colleagues that contained
the following:

When the Senate considers S. 2640, the Civil Service
Reform Act, we intend to offer an amendment to
strengthen the whistleblower protections. This proposal
will assure that the charges raised by whistleblowers—
those federal employees who disclose illegality, waste,
abuse, or dangers to public health or safety—are fully
investigated. We ask you to join with us in establishing a
mechanism for the handling of whistleblower complaints
which will result in the systematic weeding out of

wronged [sic] from the federal service.
* * * * *

Although employees are free, under the committee’s bill,
to publicly disclose impropriety, no dissent channel is
established so that employees can seek internal resolution
of allegations. Our amendment seeks to assure that em-
ployees have a safe place to go outside their agency where
their allegations will be taken seriously. We hope to en-
courage employees to give the government the first crack
at cleaning its own house before igniting the glare of
publicity to force correction. We do not want to limit the
employees' rights to speak out when they see wrongdoing;
we do want to assure them that the government has a
commitment to eliminating the wrongdoing.

124 Cong. Rec. 27,570-71 (1978) (emphasis added).

It is fair to say that these passages, which were not challenged at the
time or later, manifested a clear understanding on the part of Congress
that it was legislating only in relation to employees of the government.
The passages therefore effectively dispose of OSC’s claim of jurisdic-
tion under 88 1206(b)(2) and (7) in its letter to your agency.

A close reading of § 1206(b)(2) also militates against OSC’s asserted
authority. That paragraph must by its terms be read together with the
language of § 1206(b)(1)(B) that describes a type of “information.” The
language is as follows: “information which the employee or applicant
resonably believes evidences [a specified offense].” (emphasis added)
Thus there is actually no give in §1206(b)(2) to accommodate the
interpretation that it permits OSC to transmit information to an agency
head that has not been assessed by a federal whistleblower.

In sum, we are of the opinion that NRC is not required to furnish
OSC the report it seeks.

Larry L. Simms
Acting Assistant Attorney General
Office of Legal Counsel
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Application of the Federal Water Pollution Control Act to
the Former Panama Canal Zone

The Panama Canal Treaty and its implementing legislation make U.S. laws based on
territorial jurisdiction, including the Federal Water Pollution Control Act, inapplicable
to the former Panama Canal Zone. Both the Treaty negotiators and Congress expected
environmental problems in the former Canal Zone to be dealt with jointly by the
United States and Panama through the Joint Commission on the Environment.

March 17, 1981

MEMORANDUM OPINION FOR THE ASSISTANT LEGAL
ADVISER FOR INTER-AMERICAN AFFAIRS, DEPARTMENT
OF STATE

This responds to your request for our opinion whether the Federal
Water Pollution Control Act (FWPCA), 33 U.S.C. 8311 of 81321,
applies to the former Panama Canal Zone. The several agencies that
have analyzed this question have reached contrary conclusions. We
have reviewed the memoranda prepared by these agencies and inde-
pendently reviewed the text of the Panama Canal Treaties 1and related
documents and legislation. For reasons set forth below, we conclude
that the FWPCA does not apply to any portion of the former Canal
Zone.

In the FWPCA, Congress declares that there should be no discharge
of oil or hazardous substances into or upon “the navigable waters of the
United States or adjoining shorelines or the waters of the contiguous
zone,” and imposes a civil penalty on any owner or operator of a
vessel, on-shore facility, or off-shore facility from which oil or a haz-
ardous substance is discharged. 33 U.S.C. § 1321(b). The President is
authorized to remove discharged oil or hazardous substances and the
party responsible for the discharge is liable for removal costs. 33 U.S.C.
§ 1321(c), (), (9). The Administrator of the Environmental Protection
Agency, the Secretary of the Department in which the Coast Guard is
operating, the Council on Environmental Quality, and other officials

*Two treaties between the Republic of Panama and the United States were signed on September 7,
1977: the Panama Canal Treaty 33 U.S.T. , T.I.LA.S. No. 10030, and the Treaty Concerning the
Permanent Neutrality and Operation of the Panama Canal. 33 U.S.T. , T.ILA.S. No. 10029.

Hereinafter, references to the “Treaty” refer to the Panama Canal Treaty, unless otherwise specified.
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are given responsibilities either directly by the Act or by delegation
from the President. Id.; Executive Order No. 11,735 38 Fed. Reg. 21243
(1973). The Act is applicable only to navigable waters of the United
States, adjoining shorelines, and waters of the contiguous zone.2 The
Act defines “United States” to include the Canal Zone; thus, prior to
the Canal Zone’s change in status, the Act clearly was applicable. The
question here is whether the Panama Canal Treaty and implementing
legislation render the Act inapplicable to the former Canal Zone.

We first examine the Treaty itself. Under the original 1903 treaty
with Panama, the United States obtained the right to exercise plenary
administrative and legislative jurisdiction over the Canal Zone as if the
United States were sovereign over the Zone. 33 Stat. 2234, T.S. No.
431, (1903). The recent Treaty substantially alters this relationship.
Under the Treaty, the Canal Zone itself loses its legal identification and
Panama resumes administrative and legislative jurisdiction over the
territory lying within the former Zone. The Treaty provides in Article
XI, that “[t]lhe Republic of Panama shall reassume plenary jurisdiction
over the former Canal Zone upon entry into force of this Treaty and in
accordance with its terms.” As territorial sovereign, Panama grants to
the United States for the duration of the Treaty 3 “the rights necessary
to regulate the transit of ships through the Panama Canal, and to
manage, operate, maintain, improve, protect and defend the Canal.”
Thus, Panama grants to the United States the right to use, for these
purposes, the various installations and areas including the Canal and its
waters.

The Treaty deals less clearly with the question what law shall govern
these areas. Paragraph 1 of Article IX of the Treaty specifies that the
laws of the Republic of Panama shall apply in the areas made available
for use of the United States, although paragraph 8 prohibits Panama
from adopting any law or taking any action that would interfere with
rights granted under the Treaty to the United States. Paragraph 7 of
Article XI provides that “[tlhe laws, regulations, and administrative
authority of the United States . . . shall, to the extent not inconsistent
with this Treaty, and related agreements, continue in force for the
purpose of exercise by the United States of America of law enforce-
ment and judicial jurisdiction only during the transition period.”

Treaties are to be construed “with the highest good faith” with an
eye to the “manifest meaning of the whole treaty.” Johnson v. Browne,
205 U.S. 309, 321-22 (1907). Construing these Treaty provisions consist-
ently and in keeping with the purpose of the Treaty, we conclude that

2 The “contiguous zone” is defined as “the entire zone established or to be established by the United
States under article 24 of the Convention on the Territorial Sea and the Contiguous Zone.” 33 U.S.C.
§ 1321(a)(9)

3The Treaty terminates on December 31, 1999. Art II, U2
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the laws of the United States regarding water pollution are not applica-
ble in the former zone.4

In interpreting a treaty and other international agreements, the con-
struction placed upon it by the Department charged with supervision of
our foreign relations should be given much weight. Kolovrat v. Oregon,
366 U.S. 187, 194 (1961); Factor v. Laubenheimer, 290 U.S. 276, 294—95
(1933); Sullivan v. Kidd, 254 U.S. 433, 442 (1921). Here, the State
Department consistently has taken the position that the FWPCA is
inconsistent with, and thus superseded by, the Panama Canal Treaty. In
connection with the hearings on ratification of the Treaty, the Secre-
tary of State specifically listed the FWPCA, 33 U.S.C. § 1321(a)(5), as a
statute that would be superseded by the Treaty.5 In 1980, the State
Department Legal Adviser’s Office opined that “any laws of the United
States based on territorial jurisdiction (such as the FWPCA) have
become, by virtue of the Treaty, inapplicable in Panama.” 6

This interpretation of the Treaty is consistent with the Panama Canal
Act of 1979 (Canal Act), 22 U.S.C. 8 3601, legislation passed to imple-
ment the Treaty.7The Canal Act provides:

Subject to the provisions of subsection (c) of this section,
for the purposes of applying the . . . laws of the United
States and regulations issued pursuant to such . . . laws
with respect to transactions, occurrences, or status on or
after October 1, 1979—

(1) “Canal Zone” shall be deemed to refer to the areas
and installations in the Republic of Panama made
available to the United States pursuant to the
Panama Canal Treaty of 1977 and related agree-
ments; . . .

22 U.S.C. §3602(b)(1). Subsection (c), referred to above, provides:

Any reference set forth in subsection (b) of this section
shall apply except as otherwise provided in this chapter
or unless (1) such reference is inconsistent with the provi-
sions of this chapter, (2) in the context in which a term is
used such reference is clearly not intended, or (3) a term
refers to a time before October 1, 1979.

41t is true that repeals by implication are not favored and that a treaty will not be regarded as
repealing an earlier statute by implication unless the two are absolutely incompatible and the statute
cannot be enforced without antagonizing the treaty. Johnson v. Browne, 20S U.S. 309, 321 (1907).
Where there is such a conflict, however, it is resolved in accordance with the same rule of priority
that governs the resolution of conflicts between statutes. The later in time prevails. Cook v United
States. 288 U.S. 102, 118-19(1933).

5Panama Canal Treaties: Hearings on Executive N Before the Committee on Foreign Relations, 95th
Cong., 1st Sess. 80-82 (1977).

6Letter from the Acting Assistant Legal Adviser for Inter-American Affairs to an attorney with the
Federal Maritime Commission (August 1S, 1980).

7The Act was intended by Congress to implement, and to be fully consistent with, the Panama
Canal treaties. H.R. Rep. No. 94, 96th Cong., 1st Sess. (pt. 1) 7-9 (1979).
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22 U.S.C. §3602(c). If subsection (b) were not qualified by subsection
(c), one could interpret subsection (b) to require that the term “Canal
.Zone” in the FWPCA be read to refer to areas and installations in
Panama made available to the United States pursuant to the Treaty and
related agreements. These areas include the land and water areas
encompassing a “continuous area generally following the course of the
Panama Canal and generally contiguous to it . .. 8and thus the
FWPCA would apply to the navigable waters of the Canal. Subsection
(c), however, precludes application of this definition of “Canal Zone” if
such reference is inconsistent with the Canal Act or if such reference
clearly is not intended. Just as enforcement of the FWPCA in the
Canal area would be inconsistent with the Treaty, so would it be
inconsistent with the Canal Act. In our opinion, such a reference was
not intended and the subsection (c) exception must be invoked.

As does the Treaty, the Act contains provisions which indicate it was
not intended that the FWPCA would apply to the former Zone. The
Panama Canal Commission, for example, was created as an agency of
the Executive Branch to maintain and operate the Canal. Treaty, Art.
I, 1J3; 22 U.S.C. 83611. The Commission comprises both United
States nationals and Panamanian nationals, with the Panamanians as-
suming increasing management responsibilities throughout the treaty
period. The Annex to the Treaty specifically provides that “[i]t is
understood that the Panama Canal Commission . . . may perform func-
tions such as . . . protection of the environment by preventing and
controlling the spillage of oil and substances harmful to human or
animal life and of the ecological equilibrium in areas used in operation
of the Canal and the anchorages.” Treaty Annex, U3n. The authors
thus contemplated that the Commission would be performing this func-
tion, not the Administrator of the Environmental Protection Agency or
other United States officials. To draw these United States officials into
the decisionmaking process by applying United States law could under-
cut the participation of Panamanian nationals and undermine the goal of
having Panamanian policymakers, managers, and employees in place
and fully prepared to assume the responsibilities that will devolve upon
Panama when the Treaty terminates. See H.R. Rep. No. 94, 96th Cong.,
1st Sess. (pt. 1V) 13 (1979).

Another indication that both the treaty negotiators and Congress
expected environmental problems to be dealt with jointly by the United
States and Panama is the creation of a Joint Commission on the Envi-
ronment. Treaty, Art. VI, 92, 22 U.S.C. §3616. This Commission,
established with equal representation from the United States and
Panama, recommends to the two governments ways to avoid or to

8Treaty, Art. Ill, 2(a); Treaty, Agreement in Implementation of Article Il (Sept. 7, 1977), 33
US.T , T.I A.S. No. 10031, Art. Ill, I and annex A, fl 1(a)(i).
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mitigate adverse environmental impacts. Article VI, H1 of the Treaty
explains the underlying policy:

The United States . . . [and] Panama commit themselves
to implement this Treaty in a manner consistent with the
protection of the natural environment of the Republic of
Panama. To this end, they shall consult and cooperate
with each other in all appropriate ways to ensure that
they shall give due regard to the protection and conserva-
tion of the environment.

In authorizing the establishment of the Joint Commission on the Envi-
ronment, the House Committee on Foreign Affairs stated its intent that
“the [Commission] be broad enough to deal with the entire range of
environmental issues which might arise anywhere within the Panama
Canal Watershed region.” H.R. Rep. No. 94, 96th Cong., 1st Sess. (pt.
1) 12-13 (1979).

Attempting to apply the FWPCA to the Canal area after passage of
the Canal Act also would raise jurisdictional problems. The FWPCA
provides that in cases under the Act arising in the Canal Zone, actions
may be brought in the United States District Court for the District of
the Canal Zone. 33 U.S.C. 8§ 1321(n). Yet under the Canal Act and the
Treaty, jurisdiction of the courts of the United States functioning in the
former Canal Zone is severely restricted and would not include juris-
diction over new suits arising out of the FWPCA. See Treaty, Art. XI,
n5; 22 U.S.C. §3841(a).9

Throughout the legislative history of the Canal Act, there are refer-
ences to the fact that United States territorial jurisdiction over the
Panama Canal area has ceased. With respect to the redefinition of the
Canal Zone quoted above,0the House Committee on Foreign Affairs
wrote:

Notwithstanding section 2(c)(1)(A) of the bill, as reported,
which establishes the general rule that laws of the United
States presently applicable in the Canal Zone will con-
tinue to apply to areas and installations made available to
the United States pursuant to the Panama Canal Treaty,
laws which are presently applied to the Canal Zone on
the basis of territorial jurisdiction of the United States

9We note also that the Treaty Concerning Permanant Neutrality and Operation of ihe Panama
Canal contains a provision (hat as a pre-condition of transit, vessels may be required to establish the
financial responsibility and guarantees for payment of damages resulting from acts or omissions of such
vessels when passing through the Canal, "consistent with international practices and standards/'
Treaty Concerning Permanent Neutrality, supra. Art. I1l, 1(d) If the FWPCA applied to the Canal
area during the period of management by the United States, the Treaty provision referred to above
would conflict with 33 US.C § 1321(p), which requires large vessels carrying oil or hazardous
substances to establish and maintain, under applicable federal regulations, evidence of financial respon-
sibility in set amounts.

1022 US.C. 88 3602(b), (c)
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over the zone will continue to apply in these areas and
installations only for the purpose of exercising authority
vested in the United States by the Treaty and related
agreements. This limited application of the U.S. law is
necessitated by the termination of the U.S. territorial juris-
diction effected by the Treaty.

H.R. Rep. 94, 96th Cong., 1st Sess. (pt. 1) 12 (1979). The House
Committee on Merchant Marine and Fisheries also emphasized that the
laws of the United States, insofar as they are applicable by virtue of
territorial jurisdiction of the United States in the Canal Zone prior to
the Treaty, continue in force only for the purposes of exercising the
authority vested in the United States by the Treaty. H.R. Rep. No. 98,
96th Cong., 1st Sess. (pt. 1) 41 (1979). The specific phrase that referred
to territorial jurisdiction was dropped from the final version of the bill,
but there is no indication that Congress intended by this deletion to
assert territorial jurisdiction over the canal areas. Certainly such an
attempt would have provoked much debate.1l

We note that at least one other agency, whose jurisdiction included
the Canal Zone pursuant to a statutory provision similar to the
FWPCA, has concluded that the law it administers no longer applies in
the former Zone. The Zone was eligible for assistance under the Disas-
ter Relief Act because § 102(4) of that Act, 42 U.S.C. §5122(4), defines
“State” to include the Canal Zone. The Federal Emergency Manage-
ment Agency has determined, however, that the area formerly known
as the Canal Zone is no longer eligible for disaster assistance: “With the
ratification of the Panama Canal treaties this area became territory
within the Republic of Panama on October 1, 1979, and is, therefore,
excluded from assistance under the Disaster Relief Act of 1974.” 44
Fed. Reg. 66,062 (1979).12 The principle of harmony in statutory law
dictates that, wherever possible, statutes should be construed consist-
ently and harmoniously. Hyrup v. Kleppe, 406 F. Supp. 214, 217 (D.
Colo. 1976); Sutherland Statutory Construction 8 53.01 (Sands ed., 1973
& Supp. 1980).

"The General Counsel’s office of the Federal Maritime Commission has asserted that the FWPCA
is not based solely on territorial jurisdiction and may be applied in areas that are not strictly part of
the United States' territorial jurisdiction Cited in support of this assertion is § 311(b)(1), 33 U.S.C.
§ 1321(b)(1), in which Congress declares that it is the policy of the United States that there should be
no discharges.

into or upon the navigable waters of the United States, adjoining shorelines, or into or

upon the waters of the contiguous zone, or in connection with activities under the Outer

Continental Shelf Lands Act or the Deepwater Port Act or which may affect natural

resources belonging to, appertaining to, or under the exclusive management authority of

the United States ..
(Emphasis added, citations omitted.) The former Canal Zone fits into none of these categories,
however. Given the unique nature of the responsibilities of the United States in operating the Canal
under the treaty terms, and the participation of Panamanian nationals both on the Panama Canal
Commission and the Joint Commission on the Environment, the waters of the Canal cannot accurately
be said to be under the exclusive management authority of the United States

12 The Panama Canal Act of 1979 authorizes the Panama Canal Commission to expend appropriated
funds to deal with emergencies. 22 U S.C. § 3753.
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For these reasons, we conclude that the FWPCA does not apply to
any part of the former Canal Zone.

Larry L. Simms
Acting Assistant Attorney General
Office of Legal Counsel
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Constitutionality of Allowing Punishment of Misdemeanor
by a Sentence Exceeding One Year

The Fifth Amendment to the Constitution requires that offenses punishable by imprison-
ment for more than one year be prosecuted by an indictment presented to a grand jury.

Proposed amendments to the Lacey Act, by which misdemeanor violations of the Act
could result in up to five years’ imprisonment if the defendant were designated a
“special offender,” must be construed to require prosecution by indictment in all cases.

March 30, 1981

MEMORANDUM OPINION FOR THE CHIEF, WILDLIFE
SECTION, LAND AND NATURAL RESOURCES DIVISION

This responds to your request for our views regarding a proposed
amendment to the Lacey Act (Act), 18 U.S.C. 8§843. According to
information you have provided us, the Safari Club International, an
organization of “sportsmen,” has proposed an amendment whereby
criminal violations of the Act would be misdemeanors, unless the de-
fendant were designated a “special offender.” A court could sentence a
“special offender” to a term of imprisonment up to five years. You
have asked us to comment on the constitutionality of sentencing a
defendant to a felony penalty when the underlying violation is a misde-
meanor prosecuted by way of information rather than indictment. For
reasons explained below, we conclude that such a statutory scheme
would require that all offenses under the statute be brought before a
grand jury.

The proposed amendment is patterned after the “dangerous special
offender” criminal statute, which authorizes a prosecutor in a felony
case to file a notice that the defendant is a “dangerous special of-
fender.” 18 U.S.C. 8§ 3575(a). If, after the defendant is convicted by a
plea of guilty or otherwise, it appears at a hearing the defendant is a
“dangerous special offender,” an increased penalty may be authorized.
18 U.S.C. §3575(b). The proposed Lacey Act amendment in question
here similarly would authorize an attorney prosecuting alleged violators
of the Act to file a notice specifying that the defendant is a “special
offender.” A defendant could be adjudged a “special offender” if any
one of three conditions is met: (1) the defendant has been convicted for
three or more offenses involving illegal taking of fish and wildlife, or of
plants; (2) the defendant committed the violation as part of a pattern of
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criminal conduct which constituted a substantial source of his income
and in which he manifested special skill or expertise; or (3) the defend-
ant was engaged in a conspiracy with five or more persons. Other than
increasing the threshold requirements for special offender status, these
categories are almost identical to the categories of § 3575(c).

The Fifth Amendment provides in part as follows:

No person shall be held to answer for a capital, or
otherwise infamous crime, unless on a presentment or
indictment of a Grand Jury . . ..

When faced with the necessity of defining the words “otherwise infa-
mous crime,” the Supreme Court in 1886 looked for the answer in
English, Irish, and early American law, and concluded:

[Wlhether a man shall be put upon his trial for crime
without a presentment or indictment by a grand jury of
his fellow citizens depends upon the consequences to him-
self if he shall be found guilty.

. . . When the accused is in danger of being subjected to
an infamous punishment if convicted, he has the right to
insist that he shall not be put upon his trial, except on the
accusation of a grand jury.

Ex Parte Wilson, 114 U.S. 417, 423, 426 (1885). The Court decided that
a crime punishable by imprisonment for a term of years at hard labor
was an infamous crime within the meaning of the Fifth Amendment. Id.
at 429. In a series of subsequent decisions, it was established that an
infamous crime is one punishable by imprisonment in a penitentiary or
at hard labor. See United States v. Moreland, 258 U.S. 433 (1922); In Re
Claasen, 140 U.S. 200 (1891); Mackin v. United States, 117 U.S. 348
(1886). Since imprisonment in a penitentiary may be imposed only if a
crime is punishable by imprisonment exceeding one year, 18 U.S.C.
84083, the rule has come to be stated that a crime is infamous if it is
punishable by imprisonment for more than one year. See Duke v. United
States, 301 U.S. 492 (1937).

Rule 7(a) of the Federal Rules of Criminal Procedure gives effect to
this Fifth Amendment requirement by providing:

An offense which may be punished by imprisonment for a
term exceeding one year or at hard labor shall be pros-
ecuted by indictment . . . [unless waived].

The Rule does not enlarge the requirement of an indictment beyond the
“capital, or otherwise infamous crime” of the Fifth Amendment. It
simply incorporates the criteria which have been established by the
Supreme Court. Harvin v. United States, 445 F.2d 675, 678 (D.C. Cir.
1971).



Applying these criteria to the question at hand, it is apparent that if
the defendant qualifies for treatment as a “special offender,” prosecu-
tion must be by indictment.1 The closest analogy to this situation we
found in decided cases is the lengthened sentence authorized for youth-
ful offenders under the Youth Corrections Act, 18 U.S.C. 88 5005-5025.
Under that Act, a defendant under the age of 26 years may be commit-
ted to the custody of the Attorney General for a period up to six years,
even if the offense for which he is convicted is a misdemeanor. 18
U.S.C. 884216, 5010(b), 5017(c). Many defendants prosecuted by way
of informations have challenged their convictions, alleging that they
were entitled to grand jury indictments. Those cases which have held
that an indictment is required include United States v. Ramirez, 556
F.2d 909 (9th Cir. 1976); 2 United States v. Davis, 430 F.Supp. 1263 (D.
Haw. 1977, United States v. Neve, 357 F. Supp. 1 (W.D. Wise. 1973),
affd, 492 F.2d 465 (7th Cir. 1974); United States v. Reef, 268 F. Supp.
1015 (D. Colo. 1967). Conversely, the District of Columbia Circuit
Court of Appeals ruled, in an en banc 6-4 decision, that an indictment is
not necessary for prosecutions under the Youth Corrections Act.
Harvin v. United States, 445 F.2d 675 (D.C. Cir. 1971). This ruling was
based on the fact that the purpose of the extended sentence for a
youthful offender was to insure proper treatment and was not a reflec-
tion of the prevailing views of society as to the infamous or non-
infamous character of the crime. Id. at 678. It was also based on the
court’s finding that the Youth Corrections Act does not permit a
sentence under it to be served in a penitentiary.3 Neither of these bases
is applicable to the proposed “special offender” amendment to the
Lacey Act. The increased penalty would reflect societal judgment of
the crime and the sentence probably would be served in a penitentiary.

Even as to a defendant who does not qualify as a “special offender,”
an indictment may be required. If a defendant under this proposed
amendment did not satisfy one of the three conditions of “special
offender” status noted above, he or she could be imprisoned no more
than one year. The proposed amendment does not require, however,
that the facts justifying such status be alleged in the charging document
so the maximum sentence would not be initially apparent. Under some-
what different but analogous facts, the Supreme Court has required an
indictment. In Smith v. United States, 360 U.S. 1 (1959), the petitioner
was charged with a violation of the Federal Kidnapping Act, 18 U.S.C.
8 1201, which was punishable by death if the victim was not liberated

1The mere designation of a crime as a felony or misdemeanor is not itself determinative. See Ex
Parte Brede, 279 F. 147 (E.D.N.Y. 1922), affd sub nom. Brede v. Powers, 263 U.S. 4 (1923)

2This opinion was withdrawn when the court was later informed that an indictment had been filed.
United States v. Ramirez, 556 F 2d 909, 926 (9th Cir. 1976). In United States v. Indian Boy X, 565 F 2d
585 (9th Cir. 1977), the court points out that Ramirez was withdrawn and rules that juvenile
proceedings under Federal Juvenile Delinquency Act, 18 USC. §85031-5042 may be initiated by
information.

3This finding was disputed by the dissenting judges in Harvin and by the Ninth Circuit in Ramirez.
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unharmed. He had waived indictment and was prosecuted by informa-
tion. The information did not state whether the victim was released
harmed or unharmed. The Court held that the waiver of indictment
was not valid.4 The Court’s reasoning is equally applicable to the
proposal here. The Court explained its reasoning as follows:

Under the statute, that offense is punishable by death if
certain proof is introduced at trial. When an accused is
charged, as here, with transporting a kidnapping victim
across state lines, he is charged and will be tried for an
offense which may be punished by death. Although the
imposition of that penalty will depend on whether suffi-
cient proof of harm is introduced during the trial, that
circumstance does not alter the fact that the offense itself
is one which may be punished by death and thus must be
prosecuted by indictment. In other words, when the of-
fense as charged is sufficiently broad to justify a capital
verdict, the trial must proceed on that basis, even though
the evidence later establishes that such a verdict cannot
be sustained because the victim was released unharmed. It
is neither procedurally correct nor practical to await the
conclusion of the evidence to determine whether the ac-
cused is being prosecuted for a capital offense. For the
trial judge must make informed decisions prior to trial
which will depend on whether the offense may be so
punished.

360 U.S. at 8. For similar reasons, the Court likely would conclude
here that where an indictment is not waived, the government must
proceed by way of the grand jury.

We conclude that the Fifth Amendment would impose a constitu-
tional barrier against the use of informations to prosecute violations
under this proposed amendment to the Lacey Act.5

Larry L. Simms
Acting Assistant Attorney General
Office of Legal Counsel

4 Indictment may not be waived in capital cases. See Fed. R. Crim. P. 7(a).
5You also ask whether we have any experience with other statutes that might require misdemean-
ors to proceed by indictment. We do not.
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Presidential Succession and Delegation
in Case of Disability

[The following memorandum discusses issues relating to presidential succession and dele-
gation of presidential power in the event of a temporary disability of the President. It
examines the mechanism established by the Twenty-Fifth Amendment by which the
Vice President assumes the powers and duties of the Office of the President, and the
conditions under which the President resumes his Office after his disability is ended. It
also examines the circumstances in which the President may delegate his powers to
other officials, including the Vice President, when it is not considered necessary or
appropriate to invoke the provisions of the Twenty-Fifth Amendment. It concludes
that functions vested in the President by the Constitution are generally not delegable
and must be performed by him; however, any power vested in the President by statute
may be delegated to subordinate officers, unless the statute affirmatively prohibits such
delegation. Finally, the memorandum briefly reviews the form and method of delega-
tion. An appendix contains a historical summary of prior presidential disabilities and the
resulting effect on presidential authority.]

April 3, 1981
MEMORANDUM FOR THE ATTORNEY GENERAL

As a result of the recent assassination attempt on President Reagan,
this Office has researched several issues that relate to presidential suc-
cession and the delegation of presidential power in the event of a
temporary disability of the President. This memorandum sets forth our
conclusions on the relevant legal issues.

I. Presidential Succession

The Twenty-Fifth Amendment to the U.S. Constitution establishes a
mechanism for presidential succession in the event that the President
becomes unable to perform his constitutional duties. Succession may
take place in two ways. First, if the President is able and willing to do
so, he may provide for the temporary assumption of the powers and
duties of his office by the Vice President by “transmit[ting] to the
President pro tempore of the Senate and the Speaker of the House of
Representatives his written declaration that he is unable to discharge
the powers and duties of his office.” U.S. Const., Amend. XXV, 83.
When the President transmits such a declaration, his powers and duties
devolve upon the Vice President as Acting Presidentl until the Presi-

"There appears to be no requirement that the Vice President resign from his position as Vice
President or take the President's oath of office to serve as “Acting President.” As a general rule, an
Continued
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dent transmits an additional written declaration stating that he has
become able to perform his responsibilities.

Second, if the President is unable or unwilling to transmit a declara-
tion of his inability to perform his duties, the Vice President will
become Acting President 2 if the Vice President and a majority of the
“principal officers of the executive departments” transmit to the Presi-
dent pro tempore of the Senate and the Speaker of the House a written
declaration that the President is unable to discharge the powers and
duties of this Office. See U.S. Const.,, Amend. XXV, 84. The term
“principal officers of the executive departments” is intended to mean
“the Cabinet,” although the term “Cabinet” has no precise legal defini-
tion.3

If, during the period in which the Vice President is Acting President,
pursuant to the provisions of Section 4 of the Twenty-Fifth Amend-
ment, the President submits to the President pro tempore of the Senate
and the Speaker of the House a written declaration that no inability
exists, he will resume the powers of his office unless, within four days, the
Vice President and a majority of the Cabinet heads transmit an addi-
tional written declaration stating that the President is unable to dis-
charge his powers and duties. At that point, Congress must decide the

official who is “acting” in a certain capacity need not vacate the office previously held or take the
oath of office ordinarily taken by the person whose duties he has temporarily assumed This conclu-
sion is supported by Presidential Inability and Vacancies in the Office of Vice President: Hearings Before
the Subcomm. on Constitutional Amendments of the Senate Comm, on the Judiciary, 88th Cong., 2d Sess
215, 232 (1965); Presidential Inability: Hearings Before the House Comm, on the Judiciary, 89th Cong.,
1st Sess 87 (1965). See also J. Feerick, The Twenty-Fifth Amendment, 199 (1976) (Feerick) The rule
as to resignation and/or taking the President’s oath appears to be different for those officials further
down the line of succession See 3 U.S.C. §19. This memorandum does not address the issues involved
in the devolution of powers beyond the position of Vice President.

2The Vice President will evidently continue to exercise the duties of Vice President while he
serves as Acting President. The Vice President would, however, lose his title as President of the
Senate. See 111 Cong. Rec. 3270 (1965) (Sen. Saltonstall); Feerick at 199

3See S. Rep. No. 66, 89th Cong., 1st Sess. 2 (1966) We believe that the “principal officers of the
executive departments,” for purposes of the Twenty-Fifth Amendment, include the Secretary of State,
Secretary of Treasury, Secretary of Defense, Attorney General, Secretary of the Interior, Secretary of
Agriculture, Secretary of Commerce, Secretary of Labor, Secretary of Health and Human Services,
Secretary of Housing and Urban Development, Secretary of Transportation, Secretary of Energy, and
Secretary of Education. That conclusion is supported by the legislative history See 111 Cong. Rec.
7938 (1965) (Rep. Waggoner); id. at 7941 (Rep Poff); id. at 7944-45 (Rep. Whitener); id. at 7953, 7954
(Rep. Gilbert). See also Feerick at 202-03; 5 U S.C. § 101. As a practical matter, and in order to avoid
any doubt regarding the sufficiency of any given declaration, it would be desirable to obtain the assent
of a sufficient number of officials to satisfy any definition of the term “principal officers of the
executive departments.”

There is some indication that acting heads of departments may participate in the presidential
disability determination. Although the legislative history is conflicting, the House Judiciary Commit-
tee's report supports this conclusion, see H R. Rep No. 203, 89th Cong., 1st Sess. 3 (1965), as do the
Senate debates, see 111 Cong. Rec. 15,380 (1965) (Sen. Kennedy); id. at 15,583 (1965) (Sen. Javits); and
a leading commentator on the Amendment reaches the same conclusion. See Feenck at 203. Contra,
111 Cong Rec. 3284 (1965) (Rep. Hart). The contrary view proceeds on the assumption that such a
decision should be made only by persons whom the President personally selected for his Cabinet. Such
persons are presumably intimately familiar with the President and are of relatively equal status with
the other decisionmakers.
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issue within specified time limits. See U.S. Const., Amend. XXV, §4,
para. 2.4

1. Presidential Delegation

Under circumstances in which it is not considered necessary or
appropriate to invoke the provisions of the Twenty-Fifth Amendment,
it may nonetheless be desirable for the President to delegate certain
powers to other officials, including the Vice President. Under statute, 3
U.S.C. 8301, and under the Constitution, see Myers v. United States, 272
U.S. 52, 117 (1926), the President has broad authority to delegate
functions vested in him by law. At the same time, the Constitution and
certain statutory provisions impose limits on the President’s power to
confer his authority on subordinate officials. The nature and extent of
those limits are considered in this section.

A. Constitutional Limitations on the Presidents Power to Delegate His
Functions

As early as 1855, Attorney General Cushing articulated the general
rule that the functions vested in the President by the Constitution are
not delegable and must be performed by him. 7 Op. Att’y Gen. 453,
464-65 (1855). The Attorney General opined:

Thus it may be presumed that he, the man discharging
the presidential office, and he alone, grants reprieves and
pardons for offenses against the United States, not another
man, the Attorney General or anybody else, by delegation
of the President.

So he, and he alone, is the supreme commander-in-chief
of the Army and Navy of the United States, and of the
militia of the several States, when called into the actual
service of the United States. That is a power constitution-
ally inherent in the person of the President. No act of

4 Under the Amendment, we believe that there is no requirement that the requisite written declara-
tions of disability be personally signed by the Vice President and a majority of the heads of executive
departments. The only requirements are that their assent to the declaration be established in a reliable
fashion and that they direct that their names be added to the document. Moreover, the Vice President
and the Cabinet heads may send separate declarations if necessary. See Presidential Inability: Hearings
Before the House Comm, on the Judiciary, 89th Cong., 1st Sess 79-80 (1965). Finally, we believe that
under both 88 3 and 4 of the Amendment, the transfer of authonty to the Vice President takes effect
“immediately” when the declaration is transmitted or sent, and is not delayed until receipt of the
document by the President pro tempore of the Senate and the Speaker of the House. Although the
question is not free from doubt, the language and the history of the Amendment tend to support this
conclusion. See S. Rep. No 66, 89th Cong., 1st Sess. 12-13 (1965); H.R. Rep. No 203, 89th Cong., 1st
Sess. 13 (1965). But see H.R. Rep. No. 564, 89th Cong., 1st Sess. 3 (statement of Managers on the Part
of the House to the effect that “after receipt of the President’s written declaration of his inability.. . .
such powers and duties would then be discharged by the Vice President as Acting President”) The
better construction would allow the devolution of powers “immediately” (the word used in § 4 of the
Twenty-Fifth Amendment) upon transmittal No meaningful purpose would be served by awaiting the
arrival of the document. The alternative construction allows a more rapid transition of presidential
power when the national interests require it.
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Congress, no act even of the President himself, can, by
constitutional possibility, authorize or create any military
officer not subordinate to the President.

So he appoints and removes ambassadors and other
officers of the United States, in the cases and with the
qualifications indicated by the Constitution.

So he approves or disapproves of bills which have
passed both Houses of Congress: that is a personal act of
the President, like the vote of a Senator or a Representa-
tive in Congress, not capable of performance by a Head
of Department or any other person.

A study prepared by this Office in the 1950s reaches the same
conclusions. This study and our research suggest that the following are
nondelegable functions of the President:

1

The power to nominate and appoint the officers of the
United States to the extent provided in Article 1I, §2,
clause 2 of the Constitution.

The power to approve or return legislation pursuant to
Article I, 87, clauses 2 and 3, and the power to call
Congress into special session or to adjourn it according
to Article 11, 8§ 3.

The power to make treaties by and with the advice and
consent of the Senate. U.S. Const., Art. 1, §2, cl. 2. It
should be noted, however, that the power to negotiate
treaties and the power to enter into executive agree-
ments may be delegated. See 7 Op. Att’y Gen., supra, at
465.

The power to grant pardons. U.S. Const. Art. Il
§2,cl 1

The power to remove purely executive presidential ap-
pointees. This power is vested in the President as an
incident of his appointment power. Myers v. United
States, 272 U.S. at 119.

The power to issue executive orders. Only the President
can issue formal executive orders and proclamations. He
can, however, delegate the power to issue many orders
which cover substantially the same subject matter as
executive orders and proclamations as long as they are
not so named.

The powers of the President as Commander-in-Chief of
the Army and Navy. U.S. Const., Art. Il, 82, cl. 1 In
view of Article I, §8, clauses 12 and 13, which state
that Congress shall have the power to raise and support
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the Army and to provide and maintain a Navy, many of
the President’s powers as Commander-in-Chief are
statutory in part. To conclude that the President may
not delegate his ultimate constitutional responsibilities as
Commander-in-Chief is not to suggest that he is the
only officer of the government who may make military
decisions in time of emergency, when immediate re-
sponse may be necessary. The President may make
formal or informal arrangements with his civilian and
military subordinates, in order to ensure that the chain
of command will function swiftly and effectively in time
of crisis. Of course, every military officer must be sub-
ordinate to the President.

B. Statutory Limitations on the Presidents Power to Delegate His
Functions

The foregoing discussion sets forth the general rule that the President
may not delegate inherent powers that are conferred on him by the
Constitution. On the other hand, he may generally delegate powers that
have been conferred on him by Congress. Congress has so provided in
3 U.S.C. 8§ 301, which states:

The President of the United States is authorized to
designate and empower the head of any department or
agency in the executive branch, or any official thereof
who is required to be appointed by and with the advice
and consent of the Senate, to perform without approval,
ratification, or other action by the President (1) any func-
tion which is vested in the President by law, or (2) any
function which such officer is required or authorized by
law to perform only with or subject to the approval,
ratification, or other action of the President: Provided,
That nothing contained herein shall relieve the President
of his responsibility in office for the acts of any such head
or other official designated by him to perform such func-
tions. Such designation and authorization shall be in writ-
ing, shall be published in the Federal Register, shall be
subject to such terms, conditions, and limitations as the
President may deem advisable, and shall be revocable at
any time by the President in whole or in part.

Congress has further provided, in 3 U.S.C. § 302, that:

The authority conferred by this chapter shall apply to
any function vested in the President by law if such law
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does not affirmatively prohibit delegation of the perform-
ance of such function as herein provided for, or specifi-
cally designate the officer or officers to whom it may be
delegated. This chapter shall not be deemed to limit or
derogate from any existing or inherent right of the Presi-
dent to delegate the performance of functions vested in
him by law, and nothing herein shall be deemed to re-
quire express authorization in any case in which such an
official would be presumed in law to have acted by au-
thority or direction of the President.

As a result of these statutes, the President is authorized to delegate
any power vested in him by statute unless the statute “affirmatively
prohibits] delegation.” In our view, a statute should be construed as an
“affirmative” prohibition of delegation only if it prohibits delegation
expressly or by unmistakable implication. The purpose of 88 301 and
302 is to facilitate the functioning of the Executive by specifically
authorizing delegation in the great majority of cases. To this end, § 301
states a general rule in favor of delegation. In light of the breadth of
this general rule, the exception in § 302 should be narrowly construed.
The same inference can be drawn from the fact that Congress took care
in §302 not to derogate from any “existing or inherent right of the
President to delegate the performance of functions vested in him by
law.”

Statutes which do expressly or by unmistakable implication prohibit
delegation are subject to the possible constitutional objection that the
power to delegate is inherent in the Executive and may not be re-
stricted by Congress. The issue is a difficult one and has never been
resolved in court. In our view, the wiser course is to comply with any
clear congressional intention to prohibit delegation, in order to avoid
testing the limits of this constitutional question, unless circumstances
imperatively require delegation.

In the brief time we have had to review the matter, we have discov-
ered only a very few statutes that expressly or by unmistakable implica-
tion prohibit delegation. What follows is a description of categories of
statutes that fall or may fall within this general class.

1. Statutes Explicitly Prohibiting Delegation

The clearest cases are those in which the statute explicitly prohibits
delegation. An example is found in the Export Administration Act of
1979, 50 U.S.C. §2403(e) (Supp. Il 1979), which provides that:

The President may delegate the power, authority, and
discretion conferred upon him by this Act to such depart-
ments, agencies, or officials of the Government as he may
consider appropriate, except that no authority under this
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Act may be delegated to, or exercised by, any official of
any department or agency the head of which is not ap-
pointed by the President, by and with the advice and
consent of the Senate. The President may not delegate or
transfer his power, authority, and discretion to overrule
or modify any recommendation or decision made by the
Secretary [of Commerce], the Secretary of Defense, or
the Secretary of State pursuant to the provisions of this
Act.

2. Statutes Conferring Nondelegable Functions

An unmistakable congressional intent to prohibit delegation may also
be inferred from statutes that impose on the President a duty or power
to exercise a nondelegable function. For example, it is commonly
thought that only the President may issue an executive order or procla-
mation. Statutes that authorize the President to take an action, but
require him to act by way of executive order or proclamation, can
therefore be read as precluding delegation. An example is found in 22
U.S.C. § 441(a):

Whenever the President . . . shall find that there exists a
state of war between foreign states, and that it is neces-
sary to promote the security or preserve the peace of the
United States or to protect the lives of citizens of the
United States, the President shall issue a proclamation
naming the states involved; and he shall, from time to
time by proclamation, name other states as and when they
become involved in the war.

3. Statutes Implicitly Prohibiting Delegation

A broad range of statutes confer powers on the President but do not
state in terms or in the legislative history whether those powers are
delegable. In some instances, the character or importance of the powers
in question, or other special circumstances, may constitute a sufficient
indication of a legislative intent to prohibit delegation.

In the brief time available, we have been unable to reach any firm
conclusions regarding particular statutes in this category. In general, it
would appear that statutory powers that have been exercised by the
President himself on a consistent and longstanding basis are more likely
than others to be held nondelegable. An example might be the Presi-
dent’s statutory power to enter into or terminate trade agreements with
certain nations under 19 U.S.C. § 1351.
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A second special circumstance that can give rise to an inference of
nondelegability occurs when Congress gives authority to an agency but
subjects that authority to a requirement of presidential approval. In this
circumstance, it can be argued that a delegation of the President’s
approval authority back to the agency would subvert the evident legis-
lative intent to assure review by someone outside the agency, while a
delegation to anyone else would conflict with the congressional intent
to centralize primary administrative responsibility in the agency. For an
example of such a statute, see § 12(k) of the Securities Exchange Act of
1934, 15 U.S.C. § 781(k).5

I11. Delegable Fumctioms

All remaining functions of the President may be delegated to subordi-
nate officers. Many statutes explicitly authorize delegation. See, e.g., 22
U.S.C. 82381 (delegation of certain foreign affairs powers). In the
absence of specific authorization, the general delegation statute, 3
U.S.C. §8301, 302, explicitly authorizes delegation except where pre-
cluded by statute. It is beyond the scope of this memorandum to
describe the full extent of the presidential powers and responsibilities
that may be delegated.6 In general, powers which may be delegated
include those of approval, authorization, and assignment; powers to
establish and convene certain administrative commissions, to designate
responsible officers, and to make certain factual determinations; powers
to direct that certain actions be taken, to fix compensation of officers,
to prescribe certain rules and regulations, and to make recommenda-
tions or reports.

It bears repetition that the President may not delegate his power to
delegate his own functions. This is, in our view, a function that is
constitutionally vested in the President personally. The President may
delegate his powers if he is capable of a conscious decision to do so. If,
however, he is incapable of such a decision, delegation cannot occur. If
such a situation continues for a substantial period of time, it would
appear desirable to initiate procedures for presidential succession under
the Twenty-Fifth Amendment.7

5We emphasize that the above examples are entirely tentative; it may well be that, upon further
examination of the statutes and their legislative histories, this Office would conclude that Congress did
not intend to prohibit delegation.

6For a description of the President’s general authonty, see President's Advisory Council on
Executive Organization, The Powers and Responsibilities of the President (1970).

71t might be possible for the President to delegate his powers contingent upon the occurrence of a
specified event such as a certification by the President’s personal physician that the President is
temporarily incapable of making a conscious decision. We would emphasize, however, that this
procedure should not be used if its effect is contrary to the intent of the procedures for presidential
succession contained in the Twenty-Fifth Amendment.
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IV. Form and Method of Delegation

Whenever a presidential function or power is delegable, it may be
delegated to the head of any department or agency in the Executive
Branch, or any official thereof, if the official is appointed with the
advice and consent of the Senate. 3 U.S.C. §301. By statute, such a
delegation is ordinarily accomplished through the preparation and pub-
lication of a written order or memorandum. The relevant document is
normally signed by the President personally; but there is no express
statutory requirement to that effect. In our opinion, the relevant statu-
tory requirements are satisfied as long as the President actually makes
the delegation in question and causes an appropriate written memorial
to be prepared and published. He need not sign the document by his
own hand. See United States v. Fletcher, 148 U.S. 84-92 (1893); 7 Op.
Att’y Gen. at 472-73 (1855); 22 Op. Att’'y Gen. 82, 84 (1898). More-
over, the statute does not purport to restrict the President’s constitu-
tional power to delegate his powers and functions. 3 U.S.C. § 302. We
believe that a President may determine in an exigent circumstance that
it is necessary to delegate a power or function without immediate
compliance with the normal formal requisites (i.e., publication of a
written document). Such a delegation is effective if it is necessary to
enable the President to discharge his constitutional duty.

Theodore B. Oi1son
Assistant Attorney General
Office of Legal Counsel
Attachment
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APPENDIX

Prior Presidential Disabilities

This is a summary of prior presidential disabilities and the resulting
effect on presidential authority.1

1. James Madison suffered from a severe fever in the summer of 1813
in the midst of disputes with Congress on how to pay for the War of
1812. 1. Brant, James Madison: Commander-in-Chief, 1812-1836, at
184-94 (1961). Daniel Webster reported at one point that Madison was
too weak to read resolutions brought to his bedside. Id. at 186-87. Both
Houses of Congress became “engrossed” for over a month in specula-
tion on the succession,2 since the Vice President was aged and there
was a vacancy in the position of President pro tempore of the Senate. J.
Feerick, The Twenty-Fifth Amendment 4-5 (1976) (Feerick). Madison
recovered, however, and no legislation was passed nor were formal
arrangements for the delegation or transfer of power implemented.

2. William Henry Harrison was inaugurated on March 4, 1841, and
died of pneumonia on April 4, 1841. His illness was so short that the
question of inability apparently did not arise.3

3. James A. Garfield was wounded on July 2, 1881, by an assassin
and died 80 days later on September 19, 1881. Vice President Chester
A. Arthur did not act in his stead. Arthur refused to do so because of a
fear, shared by many constitutional scholars of the time, that once he
had assumed the powers and duties of the office, they would “devolve
on the Vice President” permanently, leaving him unable to turn the
reins back to the President. U.S. Const., Art. Il, § 1, cl. 6. See S. Rep.

Material consulted included the N.Y. Times, S. Rep. No. 66, 89th Cong., 1st Sess. (1965), and
hearings held in 1958. Presidential Inability: Hearings on S.J. Res. 100, S.J. Res. 133, S.J. Res. 134, S.J.
Res. 141, S.J. Res. 143, S.J Res. 144, S. 238, and S. 3113 Before the Subcomm. on Constitutional
Amendments of the Senate Comm, on the Judiciary, 85th Cong., 2d Sess. (1958) [hereinafter cited as 1958
Hearings]. A list of articles on presidential inability can be found in the 1958 Hearings, at 41-42.

2The first succession act was passed in 1792. Act of March 1, 1792, §§9-11, 1 Stat. 239.
Unsuccessful efforts to change this statute occurred in 1820, 1856, and 1881.

3When Harrison died, Secretary of State Daniel Webster questioned whether the Constitution
meant that Vice President John Tyler became “Acting President,” rather than the President. Tyler
disagreed and took the oath as President, thus establishing the Myler precedent” that the Vice
President does succeed to the Office of the President when the prior occupant dies. 1958 Hearings at
149.

The deaths of Zachary Taylor (July 9, 1850) and Abraham Lincoln (April 15, 1865) were appar-
ently so swift that their Vice Presidents (Millard Fillmore, Andrew Johnson) assumed control without
trouble. Feerick at 7-8.
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No. 66, 89th Cong. 1st Sess. 6 (1965) (1965 Senate Report). Although
the entire Cabinet believed Garfield to be unable to carry out his
duties,4 four of them, including the Attorney General, agreed with
Arthur’s analysis. Secretary of State James G. Blaine was in fact criti-
cized for attempting to usurp presidential powers during Garfield’s
lengthy illness. 1958 Hearings at 149-50.5

4. Grover Cleveland had two major operations for cancer of the
mouth in July 1893. He told almost no one, including Vice President
Adlai Stevenson. The two operations took place on a friend’s yacht,
with Cleveland unconscious and strapped to a chair propped against the
mast. Feerick at 11-12. The complete secrecy was due to fears that the
country might suffer an economic panic if it knew the President had
cancer. The truth was apparently suppressed until 1917. Feerick at 12.6

5 William McKinley was wounded on Friday, September 6, 1901.
He underwent emergency surgery and his doctors issued optimistic
statements about his recovery. So positive was the outlook that Vice
President Theodore Roosevelt and the Cabinet members who had gath-
ered in Buffalo over the weekend began to disperse. M. Leech, In the
Days of McKinley 598-99 (1959). “[T]he Vice-President was so firmly
convinced that the emergency was over that he went to join his family
at a camp in the Adirondacks, twelve miles from telegraph or tele-
phone.” Id. at 599. When McKinley began to fail, a guide was sent up
into the mountains to fetch Roosevelt. Although he rushed back,
Roosevelt arrived to take the oath of Office 12 hours after McKinley’s
death on September 14.

6. Woodrow Wilson was incapacitated from a stroke for about eight
months of his second term. At no time did Vice President Thomas R.
Marshall attempt to take over. See 1958 Hearings at 19. The hesitation
was due to a fear that such action would be viewed as an effort to oust
Wilson permanently. When he recovered, Wilson forced Secretary of
State Lansing, who had called Cabinet meetings and suggested that
Marshall take over as Acting President, to resign, charging him with
disloyalty. Id.

1. Franklin Roosevelt was in declining health during his last year in
office, and died on April 12, 1945. Vice President Harry S. Truman had
had only two conversations with Roosevelt since the inauguration,
neither dealing with disability. Feerick at 17. Perhaps as a reaction to
this, Truman supported a new succession statute, Act of June 25, 1948,
Pub. L. No. 80-771, 62 Stat. 672, 677-78 (1948).

4 Garfield was able to conduct only one minor piece of business—the signing of an extradition
paper Feerick at 9

8 Arthur, who succeeded Garfield, suffered from an increasingly debilitating kidney disease while in
office. Although he gradually reduced his schedule, he does not appear to have become completely
incapacitated. Feerick at 10-11.

6 It was the death of Cleveland’s first Vice President, Thomas A. Hendricks, in 1885, while
Congress was out of session, which accelerated passage of the Presidential Succession Act, Pub. L.
No. 49-1, 24 Stat. 1 (1886)
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8. Dwight D. Eisenhower suffered three major illnesses while in
office—a heart attack (1955), ileitis (1956), and a “mild” stroke (1957).
From the first, Vice President Richard Nixon consulted with the Cabi-
net and developed a procedure for relaying important matters to the
President. A White House request for an opinion on the temporary
delegation of presidential power was not acted upon because Attorney
General Brownell felt there were sufficient legal arrangements in place
to handle day-to-day operations.

Eisenhower was very troubled by the implications of the disability
problem during each of his illnesses. He asked the Department of
Justice to study the problem and recommend a solution, urged Con-
gress to act, and entered into an informal agreement with Mr. Nixon.
Feerick at 20-22. The agreement provided that:

1 In the event of inability the President would—if
possible—so inform the Vice President, and the Vice
President would serve as Acting President, exercising the
powers and duties of the office until the inability had
ended.

2. In the event of an inability which would prevent the
President from so communicating with the Vice Presi-
dent, the Vice President, after such consultation as seems
to him appropriate under the circumstances, would decide
upon the devolution of the powers and duties of the office
and would serve as Acting President until the inability
had ended.

3. The President, in either event, would determine
when the inability had ended and at that time would
resume the full exercise of the powers and duties of the
Office.

1965 Senate Report at 7.7 Although Congress did hold hearings, no
permanent action was taken.8

9. Lyndon B. Johnson was hospitalized four times, the first time
being for a major bout with the flu (January 23-27, 1965).9 In October
1965, Johnson was hospitalized for gall bladder surgery.10 He was

7See also N.Y. Times* March 4, 1958, at 1, col. 2. Presidents Kennedy and Johnson entered into
similar agreements with their Vice Presidents. 1965 Senate Report at 7. N.Y. Times, Jan. 28, 1965, at
13, col. 1 The Johnson-Humphrey agreement was identical to the Eisenhower-Nixon agreement. The
Kennedy agreement differed only in that it urged the Vice President to consult with the Cabinet and
the Attorney General idas a matter of wisdom and sound judgment.” 1965 Senate Report at 7.

8See 1958 Hearings, supra, and Hearings before the Special Subcommittee to Study Presidential
Disability of the House Committee on the Judiciary, 84th Cong., 2d Sess. (1956).

9At the time, Vice President Hubert H Humphrey stated that there had been discussions of when
he would take over and a copy of the Johnson-Humphrey accord was made available to the press on
January 28. See note 7, supra, and text.

10The accord was again noted by the press and columnist Arthur Krock urged the states to ratify
the Twenty-Fifth Amendment.
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anesthetized for three to four hours, after which Press Secretary
Moyers announced that Johnson was again able to make presidential
decisions. 1l

The same pattern was repeated in November 1967, when Johnson
underwent simultaneous surgery for a polyp on his vocal cord and
repair of a ventral hernia. He was anesthetized for about an hour and a
half. Note was made of the agreement that could make Humphrey
“Acting President” and columnist Tom Wicker urged that the Twenty-
Fifth Amendment be ratified.

In December 1968, Johnson was again hospitalized for the flu. The
papers, however, said little other than that he worked on government
papers on one day of his stay.

10. Richard M. Nixon was hospitalized from July 12-20, 1973, for
viral pneumonia. The President’s press office said that he would be able
to do necessary work and that he was not sick enough to require the
Vice President to make special arrangements. In an interview, Vice
President Spiro T. Agnew said that there was no agreement between
the President and him on what to do in the event of Nixon’s disability
and that the issue had never been discussed.

Although there were persistent rumors about Nixon’s health during
the months prior to his resignation, the only White House announce-
ment was an acknowledgment that the President suffered from phlebi-
tis. The operation on his leg did not occur until September 23, 1974,
after his resignation.

11. Jimmy Carter’s scheduled surgery for hemorrhoids in late De-
cember 1978, was cancelled. Preparations for the Vice President to
assume power under 83 of the Twenty-Fifth Amendment were also
cancelled.

Larry L. Simms
Acting Assistant Attorney General
Office of Legal Counsel

1 Citing recent history, Johnson had urged Congress to act on the disability problem in his State of
the Union address in January, 1965. The proposed Twenty-Fifth Amendment was sent to the states in
July 1965.
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Amendment of the Farmers Home Administration
Disaster Loan Program

Under applicable provisions of the Administrative Procedure Act, amendments to regula-
tions governing the disaster loan program administered by the Farmers Home Adminis-
tration (FmHA) can be made effective immediately, without giving the public a prior
opportunity to comment, if the FmHA finds for “good cause” that notice and public
procedure thereon would be “impracticable, unnecessary, or contrary to the public
interest.”

It is for the rulemaking agency to determine whether there is “good cause” for dispensing
with notice and comment; however, if the facts are such that the authorized administra-
tive purpose would be frustrated by delay, the argument for proceeding expeditiously is
reasonable on its face.

April 24, 1981

- MEMORANDUM OPINION FOR THE COUNSEL TO THE
DIRECTOR, OFFICE OF MANAGEMENT AND BUDGET

You have requested the views of this Office on a procedural question
that involves regulations that govern the disaster loan program adminis-
tered by the Farmers Home Administration (FmHA). The question is
whether the FmHA can amend these regulations and make the amend-
ment effective immediately, without giving the public an opportunity to
comment on the amendment beforehand.

The relevant facts, as we understand them, are as follows: The
disaster loan program is governed by Title Ill of the Consolidated
Farm and Rural Development Act, as amended (the Act), 7 U.S.C.
88 1961-1996. The Act authorizes the Secretary of Agriculture to make
and insure loans for persons whose agricultural operations have been
“substantially affected” by natural disaster. 7 U.S.C. § 1961(b). It also
gives the Secretary broad authority to make regulations that prescribe
the terms and conditions under which those loans will be made and
insured. See 7 U.S.C. 8§ 1989. Relying upon that general authority, the
FmHA has promulgated elaborate regulations that establish eligibility
standards, loan criteria, and loan application procedures. See 45 Fed.
Reg. 9848 (1980). The FmHA is now considering various amendments
to these regulations, and the question has arisen whether these amend-
ments can be made effective for loan applications arising from disasters
that occurred in the 1980 crop year. With the advent of the new
planting season, the 1980 applications are being filed and granted at a
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rapid rate, and the process will be complete in a few weeks. The
amendments now under consideration cannot substantially affect that
process unless they are made effective immediately.

The Act itself does not require the agency to follow any particular
procedure in making or amending the regulations that govern the loan
program. The relevant provisions of this Administrative Procedure Act
(APA), which establish a generic “notice and comment” procedure for
informal agency rulemaking, do not apply of their own force to matters
relating to agency “loans.” 5 U.S.C. 8§553(a)(2). The Secretary of
Agriculture, however, has adopted the APA procedure and has made it
applicable to all USDA loans. In a memorandum published in July,
1971, the Secretary announced the following policy:

The public participation requirements prescribed by 5
U.S.C. §553(b) and (c) will be followed by all agencies of
the Department in rule making relating to . . . loans ....
The exemptions permitted from such requirements where
an agency finds for good cause that compliance would be
impracticable, unnecessary, or contrary to the public in-
terest will be used sparingly, that is, only when there is a
substantial basis therefor. Where such a finding is made,
the finding and a statement of the reasons therefore [sic]
will be published with the rule.

36 Fed. Reg. 13,804 (1971).1

To our knowledge, this memorandum has never been modified or
withdrawn. It has been treated by the courts as an agency rule, binding
on the FMHA while in force. See Berends v. Butz, 357 F. Supp. 143 (D.
Minn. 1973).

The 1971 memorandum makes reference to the statutory exemption
that permits new agency rules to be effective without prior comment
by the public. Under the APA, this exemption may be invoked if the
agency finds, for “good cause,” that notice of a proposed rule and
public procedure thereon would be “impracticable, unnecessary, or
contrary to the public interest.” 5 U.S.C. 88 553(b)(B), 553(d)(1). In
accordance with the terms of the 1971 memorandum, the FmMHA may
invoke the statutory exemption if it makes the required “good cause”
finding and the finding is supported by a “substantial basis.”

It is for the agency to determine whether the circumstances of the
present case are such that the exemption to the notice and comment
procedure should be invoked. The judgment whether notice and com-
ment is “impracticable, unnecessary, or contrary to the public interest”
is judicially reviewable, see, e.g., Nader v. Sawhill, 514 F.2d 1064
(Temp. Emer. Ct. App. 1975); but at bottom it is a policy judgment,

1We note that the 1971 memorandum adopts the “public participation” requirements of § 553(b) and
§ 553(c) but does not by its terms adopt the 30-day publication requirement of § 553(d)
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grounded in facts and in the agency’s view of what the interests of the
public require. We note simply that if the amendments under consider-
ation here are authorized by the Act, and if the facts are such that the
authorized administrative purpose would be frustrated if the effective
date of the amendments were delayed, the argument for proceeding
expeditiously, on grounds of practicality and public interest, is reason-
able on its face.2

Theodore B. O1son
Assistant Attorney General
Office of Legal Counsel

2 We would also observe that the Secretary of Agriculture is free at any time to revoke or render
inapplicable to any particular rulemaking the policy established in 1971. Such revocation, in toto or as
applied to a specific rulemaking, would, we believe, be dispositive of the question raised by the
existence of that policy. Such revocation should be done tn a public document at any point prior to
issuance of a final rule. See Nader v. Bork, 366 F. Supp. 104 (D.D.C. 1973).
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Contacts Between the Office of Management and Budget and
Executive Agencies Under Executive Order No. 12,291

Agencies are not precluded from receiving, in the context of informal rulemaking, views
or information outside the usual channels for public comment, notwithstanding the ex
parte contacts doctrine developed in the D.C. Circuit, and the Office of Management
and Budget (OMB) is under no duty to refrain from communicating with rulemaking
agencies pursuant to its implementation of Executive Order No. 12,291.

The Administrative Procedure Act’s provisions for judicial review and public participa-
tion in informal rulemaking may be construed to imply an agency obligation to disclose
communications from outside the agency, including communications which occur after
the publication of proposed rulemaking. Therefore, in order to reduce the danger of
reversal, such communication should be included in the administrative file and the
record for judicial review, at least to the extent that they are factual as opposed to
deliberative in nature.

A rulemaking agency need not disclose substantive communications from OMB or other
federal agencies which form part of its deliberative process; however, the deliberative
process does not extend to the legal or policy views of persons outside of executive or
independent agencies, even when they are transmitted by an agency acting as a conduit
for the third party.

April 24, 1981

MEMORANDUM OPINION FOR THE DIRECTOR,
OFFICE OF MANAGEMENT AND BUDGET

Your Office has requested the views of this Office regarding the
legality of contacts which may occur between you and your staff and
officials of executive agencies in the implementation of Executive Order
No. 12,291, 3 C.F.R. 127 (1982) (Order). The Order generally requires
these agencies to maximize the benefits and minimize the costs of
regulations promulgated following informal rulemaking proceedings.
Your Office is charged with ensuring compliance with these require-
ments by engaging in prepublication review of proposed and final rules
and preliminary and final Regulatory Impact Analyses (RIA). In per-
forming this oversight role, you and your staff will presumably commu-
nicate on a regular basis with agency officials regarding the substance
of proposed regulations. You might also wish to transmit to these
agencies information or arguments received from other federal agencies
or from non-federal parties. Some or all of these contacts might be
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challenged, under the so-called “ex parte contacts” doctrine developed
in the D.C. Circuit.1

We conclude that neither the ex parte contacts doctrine nor other
generally applicable provisions of law impose any duties on you or
your staff to refrain from communicating with rulemaking agencies.
The law is uncertain as to whether rulemaking agencies must disclose
communications from your Office which occur after publication of a
notice of proposed rulemaking. In order to reduce the danger of rever-
sal, we believe that rulemaking agencies should include in the adminis-
trative file and the record for judicial review: (1) oral or written
information from your Office of a purely factual nature; and (2) oral or
written material received from an interested party outside the federal
government which influences the views your Office expresses to the
agency. Your Office could assist rulemaking agencies in complying
with these recommendations by following procedures similar to those
described herein.

I. Ex Parte Contacts Doctrine

The D.C. Circuit has thrice addressed the question of ex parte con-
tacts in informal rulemaking. In Home Box Office, Inc. v. FCC, 567
F.2d 9 (D.C. Cir) (per curiam), cert, denied, 434 U.S. 829 (1977), inter-
ested private parties engaged in wide-spread, off-the-record communi-
cations with FCC Commissioners and staff regarding a proposed cable
television rule. The court condemned the comments on several
grounds, including the Due Process Clause, the judicial review require-
ments of the Administrative Procedure Act (APA), and what the court
perceived to be a general need to ensure rationality and fairness in
agency decision processes. In a broadly worded dictum, the court
stated that such communications would be improper even if the FCC
disclosed them in the administrative file in time to allow public com-
ment and judicial review. The court also said that such comments
would be permissible prior to publication of a notice of proposed
rulemaking. 567 F.2d at 59.

In Action for Childrens Television v. FCC, 564 F.2d 458 (D.C. Cir.
1977), a different panel of the D.C. Circuit refused to apply Home Box
Office retroactively. In dictum, the panel severely criticized the Home
Box Office rationale and expressed its view that the doctrine should be

1 Sangamon Valley Television Corp. v. United States, 269 F.2d 221 (D.C Cir. 1959); Home Box Office,
Inc. v. FCC, 567 F.2d 9 (per curiam) (D.C. Cir.), cert denied, 434 U.S. 829 (1977); Action for Children's
Television v. FCC, 564 F.2d 458 (D.C. Cir. 1977); United States Lines, Inc. v. FMC, 584 F.2d 519 (D.C.
Cir. 1978); Hercules. Inc. v. EPA, 598 F.2d 91 (D.C. Cir. 1978); National Small Shipments Traffic
Conference, Inc. v. ICC, 590 F.2d 345 (D.C. Cir. 1978); United Steelworkers of America v. Marshall, 647
F.2d 1189 (D.C. Cir. 1980), cert denied sub nom. Lead Industries Ass'n v. Donovan, 453 U.S 913 (1981).

While other circuits have not taken a clear position on ex parte contacts, the D.C. Circuit cases are
particularly significant because so many federal regulatory actions are reviewed there and because, as
a practical matter, the D.C. Circuit is often the court of last resort in light of the Supreme Court's
limited docket.
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limited to a narrow class of cases involving competing private claims to
a valuable privilege. Id. at 477.

In United Steelworkers of America v. Marshall, 647 F.2d 1189 (D.C.
Cir. 1980), cert, denied sub nom. Lead Industries Ass'n v. Donovan, 453
U.S. 913 (1981), the D.C. Circuit limited the ex parte contacts doctrine
in the context of intra-agency communications. While formulating a
final rule regulating workplace exposure to airborne lead, the Assistant
Secretary of Labor consulted closely with a staff attorney who argued
for the agency staffs proposed standard. The Assistant Secretary also
commissioned private consultants to review and analyze the record, and
partly relied on these studies in formulating a final rule. The Court, per
Chief Judge Wright, held that these off-the-record intra-agency com-
munications were permissible, even if slanted towards a particular view-
point,2 if they were part of the “deliberative process,” a concept
closely analogous to the deliberative process exemption under the Free-
dom of Information Act (FOIA).3

The doctrine developed in Home Box Office involves three distinct
requirements: (1) a flat prohibition on agency receipt of views and
information outside the usual channels for public comment; (2) a re-
quirement that such views and information, if received, be memorial-
ized and placed in the administrative file for public comment; and (3) a
duty to place such views and information in the record for judicial
review. In Vermont Yankee Nuclear Power Corp. v. NRDC, 435 U.S.
519 (1978), the Supreme Court severely undermined the Home Box
Office doctrine. It held that, absent exceptional circumstances, a review-
ing court may not impose special rulemaking procedures beyond those
set forth in the APA.

We believe that Vermont Yankee is inconsistent with D.C. Circuit’s
flat ban on agency receipt of views or information outside the usual
channels for public comment. This purely procedural prohibition finds
no support whatever in the text or the legislative history of the APA.
The APA contains no prohibition on such contacts in informal rule-
making, although it has always prohibited them in adjudication,4and a
recent amendment provides penalties and remedies when they occur in
adjudication or formal rulemaking.5 Early versions of that amendment
prohibited such contacts in informal rulemaking as well,6but the provi-

2Compare Association of National Advertisers, Inc. v . FTC, 627 F.2d 1151 (D.C. Cir 1979) (disquali-
fication for bias).

35U.S.C §552(b)(5) (1976).

45 U.S.C §554(d) (1976).

5Government in the Sunshine Act, 5*U.S C § 557(d) (1976).

*See S. 260, 93d Cong., 1st Sess 119 Cong. Rec. 647-51 (1973); H.R. 10000, 93d Cong., 1st Sess.
119 Cong. Rec 28,205 (1973); Hearings on Government in the Sunshine Before the Subcomm on
Reorganization, Research, and International Organizations of the Senate Comm, on Government Oper-
ations, 93d Cong, 2d Sess. 189-254 (1974); Senate Comm, on Government Operations, 93d Cong., 2d
Sess., Government in the Sunshine: Response to Subcomm. Questionnaire (Comm. Print 1974).
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sion was deleted with the intention of leaving informal rulemaking
unaffected.7We believe this history to be strong evidence that there is
no basis for imposition by a court of a flat prohibition on agency
receipt of views or information outside the ordinary channels. You and
your staff may freely contact agencies regarding the substance of pro-
posed regulations, and may do so by way of telephone calls, meetings,
or other forms of communication unavailable to members of the public.

It is unclear whether the two other requirements of Home Box
Office—that the substance of contacts be placed in the administrative
file and the record for judicial review—can survive Vermont Yankee.
These requirements might possibly be supportable, not as part of an “ex
parte contacts” doctrine, but as implications of the APA’s provisions for
judicial review and for public participation in informal rulemaking, a
question we discuss in the following section. What is clear, however, is
that the disclosure obligations, if any, lie with the rulemaking agency
and not with your Office. Your Office is therefore under no legal
disability with respect to contacts with rulemaking agencies. At most,
your Office could adopt procedures as a matter of policy to assist the
agencies in complying with our recommendations or with rules fash-
ioned by the agencies themselves to address this issue.8

I1. Disclosure Obligations of MnilemmalMiig Agencies

We believe that, at least as a matter of protection against reversal in
the D.C. Circuit, rulemaking agencies should disclose in the administra-
tive file and the record for judicial review substantive communications
from your Office to the extent that they are (1) purely factual as
opposed to deliberative in nature, or (2) received by your Office from a
source outside of executive or independent agencies. This conclusion is

7 S. Rep. No. 354, 94th Cong., 1st Sess. 35 (1975); 121 Cong. Rec. 35,330 (1975) (remarks of Sen.
Kennedy).

8Specific “hybrid rulemaking” statutes may sometimes impose special' rules regarding contacts
between your Office and rulemaking agencies. The Clean Air Act Amendments of 1977, for example,
require that written documents compiled during your Office’s review procedures be placed in the
rulemaking docket prior to the promulgation of a final rule. 42 U S.C. § 7607(dX4)(B)(ii) (Supp. Il
1979). These documents are excluded from the record on judicial review. Id. § 7607(d)(4)(B)(ii). Two
challenges to interagency participation in Clean Air Act rulemaking are now pending in the D.C.
Circuit. Sierra Club v. Costle, Nos. 79-1565 et al.\ American Petroleum Institute v. Costle, Nos. 79-1104
et al. In those cases EPA officials met with other Executive Branch officials to discuss a rule after the
close of the public comment period; the substance of these meetings was not fully disclosed in the
record for judicial review. The government takes the position that EPA fully complied with the Clean
Air Act’s requirements. The cases have been argued and await decision.0

Internal agency regulations, which have the force of law until repealed, may also limit contacts
with your OfTice during rulemaking. Cf. 47 C.F.R. § 1(1979) (FCC); 16 C.F.R. § 1012 (1979) (CPSC);
14 C.F.R. §300.2 (CAB).

°Note: In Sierra Club v. Costle, 657 F.2d 298 (D.C. Cir. 1981), the court of appeals held that “the
existence of intra-Executive Branch meetings during the post-comment period . . . violated neither
the procedures mandated by the Clean Air Act nor due process.” 657 F.2d at 408. In American
Petroleum Institute v. Costle, 665 F.2d 1176 (D.C. Cir. 1981) cert, denied 455 U.S. 1034 (1982), the
court of appeals refused to consider the plaintiff's objection to EPA’s post-comment period contacts
with OMB, on grounds that this objection had not first been raised in the administrative proceedings.
Ed.
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based on a combination of possible disclosure requirements in the APA
and a deliberative process exception. *

A. APA Provisions

The APA provides that judicial review of informal rulemaking shall
be based on the “whole record.” 5 U.S.C. §706. The Supreme Court
has never clearly stated what types of material must be included in the
record for judicial review. Traditionally, informal rulemaking proce-
dures were thought to leave the agency almost complete discretion as
to what was included in the record; judicial review was correspond-
ingly narrow and deferential. More recently, the Supreme Court has
stated that judicial review of informal agency action should be “search-
ing and careful,” 9and that a reviewing court should remand a case to
the agency if its determination is not “sustainable on the administrative
record made.” 10 The relatively intensive judicial scrutiny implied by
these statements seems incompatible with the traditional idea that the
agency retains complete control over what goes in the record. Lower
federal courts have expanded on the Supreme Court’s tentative state-
ments by inferring a requirement that the record for judicial review
contain all material, whether factual, analytical, or argumentative,
which is substantive in the sense that it might have influenced the
agency’s decision. 1l Finally, the Supreme Court in Vermont Yankee
gave somewhat conflicting signals on the question.12 The Court’s em-
phasis on the agency’s discretion to structure its own procedures free of
judicial interference suggests that this discretion should include the
power to determine the content of the record for judicial review. On
the other hand, the Court’s remand of the case to the D.C. Circuit for a
determination of whether the rule was sustainable on the administrative
record points to a more stringent record requirement.13

The state of the law on this point is, in short, confused. We do not
believe it to be particularly useful to attempt to predict whether the
Supreme Court would require that substantive oral or written commu-
nications received by the agency be included in the record for judicial
review. We would, however, recommend that agencies generally adopt

9Citizens to Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402, 416 (1971).

10Camp v. Pitts, 411 U.S. 138, 143 (1973) (per curiam).

11See National Courier Ass'n v Board of Governors, 516 F.2d 1229, 1241 (D.C Cir. 1975). See
generally Portland Cement Ass'n v. Ruckelshaus, 486 F.2d 375 (D.C Cir 1973), cert, denied, 417 U.S.
921 (1974); Kennecott Copper Corp. v. EPA, 462 F.2d 846 (D.C. Cir 1972); International Harvester Co.
v. Ruckelshaus, 478 F.2d 615 (D.C. Cir. 1973). Cf Greater Boston Television Corp. v. FCC, 444 F.2d 841
(D.C. Cir 1970), cert, denied, 403 U.S. 923 (1971)

2Compare Stewart, Vermont Yankee and The Evolution of Administrative Procedure, 91 Harv. L.
Rev. 1805 (1978), with Byse, Vermont Yankee and the Evolution of Administrative Procedure: A Some-
what Different View, 91 Harv. L. Rev 1823 (1978).

130ne commenter has argued that in light of the administrative record the Court should simply
have affirmed the agency rather than remanding. Breyer, Vermont Yankee and the Courts' Role m the
Nuclear Energy Controversy, 91 Harv L Rev. 1833 (1978).
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this course to avoid a substantial danger of reversal in the D.C. Circuit
without any assurance of vindication in the Supreme Court.14

We would also recommend that agencies generally include substan-
tive oral or written communications in the administrative file for public
comment and criticism, at least when these communications occur
before the close of public comment.15A “public comment” requirement
could be inferred from the APA’s provision for review on the whole
record and its guarantee of an “opportunity to participate in the rule
making,” 5 U.S.C. §553(c). On the other hand, such a requirement
comes perilously close to the type of extra-statutory procedure Vermont
Yankee forbids courts to require of agencies. In addition, the opportu-
nity to comment on evidence in the record seems inconsistent with the
realities of informal rulemaking, clearly sanctioned by the APA, that
interested parties can file comments on the last day of the comment
period and thereby deprive others outside the government of a chance
to comment unless the agency, in its discretion, chooses to reopen the
file. The argument for public comment is considerably weaker than the
case for placing substantive material in the judicial record; our judg-
ment is that the Supreme Court would not impose such a requirement.
Nevertheless, the D.C. Circuit probably would require public com-
ment, I6and the prospects of obtaining Supreme Court review of such a
determination cannot be predicted.

B. Deliberative Process Exception

Notwithstanding these general recommendations, we believe that the
rulemaking agency need not disclose substantive communications from
your Office which form part of the agency’s deliberative process. A
variety of legal doctrines recognize a privilege against compelled dis-
closure of the federal government’s deliberations. The need for non-
disclosure is inherent in the President’s constitutional power to “take
Care that the Laws be faithfully executed,” 17 by “supervising] the
guid[ing]” executive agencies in their “construction of the statutes
under which they act in order to secure that unitary and uniform
execution of the laws which Art. Il of the Constitution evidently
contemplated in vesting general executive power in the President
alone.” 18 Similar concerns undergird the constitutionally based privi-

14The agency need not engage in unnecessary duplication of material already contained in the
record, however.

I5A case-by-case analysis may be required to determine whether the administrative file must be
reopened to allow public comment on communications received after the close of the comment period.
See Ethyl Corp. v. EPA, 541 F 2d 1 (D.C. Cir.), cert, denied, 426 U.S. 941 (1976).

IGSee Home Box Office, Inc. v. FCC, supra 567 F.2d 9; Ethyl Corp. v. EPA, supra, 541 F.2d 1 Cf.
United States Lines, Inc. v. FMC, 584 F.2d 519 (D.C. Cir. 1978) (informal adjudication).

I7U.S. Const., Art. Il, 83 See also U.S. Const., Art. Il, §2 (presidential power to require written
opinions from heads of executive departments).

Myers v United States, 272 U.S. 52, 135 (1926).
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lege for certain deliberative communications within the Executive
Branch,9as well as the rule against probing an administrator’s mind in
court absent a showing of bad faith or other exceptional circum-
stances.2) Congress has safeguarded the deliberative process by exempt-
ing deliberative documents from disclosure under the FOIA.2L Finally,
the D.C. Circuit held the ex parte contacts doctrine inapplicable to
deliberative process communications in United Steelworkers, supra. For
similar reasons, we believe that oral or written communications which
are part of the deliberative process need not be disclosed under any
provisions of the APA.

Deliberative process communications are those designed to aid the
agency in determining its course based on the facts of record. They
include analyses of these facts,2 legal and policy arguments,23 and
factual data that cannot be reasonably segregated from deliberative
material.24 They do not include oral or written factual data which can
be reasonably segregated from deliberative material.55 Thus the rule-
making agency need not disclose your Office’s legal and policy argu-
ments and analyses of the facts, but should generally disclose readily
segregable factual material.

Communications from executive or independent agencies are entitled
to deliberative process protection. Your Office surely participates in the
deliberative process when it exercises the power of the President dele-
gated to you to “supervise and guide” the agency by communicating
factual analyses or legal and policy arguments. We believe the delibera-
tive process is also implicated when your Office acts as a “conduit” for
views of other executive agencies, since these agencies are part of an
integrated Executive Branch headed by the President. We reach the
same conclusion with respect to independent agencies.2 Although
largely freed of presidential oversight and supervision, these agencies
are part of a unitary government which seeks as far as possible to
coordinate its programs and policies.Z7

,3See United States v Nixon, 418 U.S. 683 (1974).

20See, e.g.. United States v Morgan, 313 US 409, 422 (1941), National Courier Assh v. Board of
Governors, 516 F.2d at 1241-42.

215 U.S.C. §552(b)(5); see generally NLRB v. Sears. Roebuck & Co.. 421 U.S. 132 (1975).

2See United Steelworkers of America v. Marshall, supra, 647 F 2d at 1212 n.20, 1218.

2See, e.g, NLRB v. Sears, Roebuck & Co., 421 U.S. at 149 (exemption 5 protects attomey-client
and attorney work-product privileges); EPA v. Mink, 410 U.S. 73, 91 (1973) (exemption 5 protects
“matters of law, policy or opinion”).

2See EPA v. Mink, 410 U.S. 73, 88 (1973); United Steelworkers of America v. Marshall, supra, 647
F.2d at 1220; Mead Data Central, Inc. v. United States Department of Air Force, 566 F.2d 242, 260-61
(DC Cir. 1977).

BSee cases cited in note 24, supra. Also not within the deliberative process are communications
which the agency adopts as the explanation for its action. See Renegotiation Board v. Grumman
Aircraft Engineering Corp., 421 U.S. 168 (1975); NLRB v Sears, Roebuck & Co., supra, 421 U.S. 132

2 Deliberative process documents transmitted from an independent agency to an Executive Branch
agency would be exempt from disclosure under FOIA. 5 U.S.C. 88 552(b)(5), 552(¢)

2Z70ur conclusions in this regard are consistent with Recommendation 80-6 of the Administrative
Conference of the United States Regarding Executive Branch Communications in Informal Rulemak-
ing Proceedings Administrative Conference of the United States: Recommendations and Reports 27
(1980).
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Our view is that the deliberative process does not extend to the legal
or policy views of persons outside of executive or independent agen-
cies. These persons are not within the overall decision process of the
rulemaking agency. Their views not being protected by a deliberative
process exception, the rulemaking agency would be well advised to
place these views in the administrative file and the record for judicial
review if the views might affect the agency’s decision. Agencies should
follow this procedure even if the views are transmitted by an executive
or independent agency acting as a “conduit” for the third party.

1H1. ©M® IPrmoedmiirss

As discussed above, your Office is under no legal obligation to limit
its communications with rulemaking agencies. We also conclude that, as
a matter of policy, the agencies should include in the administrative file
and the record for judicial review substantive oral or written communi-
cations from your Office which (1) are purely factual in nature, or (2)
are “conduit” transmissions of views or information from persons out-
side of executive or independent agencies. Your Office could assist the
rulemaking agencies in the task of distinguishing what should be dis-
closed from what may be kept out of the public record, as follows:

(1) Your Office could separate, as far as possible, purely factual
material from arguments and analyses in oral or written com-
ments it makes to the rulemaking agency under the Order. A
format could be developed for comments which clearly draws
this distinction. The agency should generally be entitled to rely
on your Office’s judgment that the transmitted material is delib-
erative rather than factual in nature.

(2) With respect to “conduit” communications, the official re-
sponsible for commenting to the rulemaking agency could deter-
mine whether his views have been influenced by oral or written
communications received from someone outside of executive or
independent agencies. If so, your Office could require that the
third party transmit this material to the rulemaking agency for
inclusion in the administrative file and the record for judicial
review. The official may transmit to the rulemaking agency a
statement of your Office’s views, which need not be disclosed
except to the extent it includes purely factual material.

Alternatively, or in conjunction with these procedures, your Office
could seek to ensure that rulemaking agencies follow the advice con-
tained in this memorandum. Agencies could institute a policy of disclos-
ing in the administrative file and the record for judicial review all
material which your Office identifies as purely factual in nature, as well
as the identified conduit material transmitted under (2) above. The
agencies would have to develop procedures for memorializing the non-

114



deliberative parts of oral communications from your Office. Your
Office could assist the agencies in following these recommendations by
rendering informal advice or by more formal instructions.

Theodore B. Olson
Assistant Attorney General
Office of Legal Counsel
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Constitutionality of Statute Imposing Death Penalty for
Attempted Assassination of the President

Under applicable Supreme Court precedent, a statute making it a capital offense to
attempt to assassinate the President would be unlikely to survive constitutional chal-
lenge, unless it were narrowly drawn to include only cases in which the defendant’s
intent was unambiguous and the attempt nearly successful.

Both historical precedent and contemporary practice in this and other countries suggest
that death would ordinarily be regarded by a court as an excessive punishment for the
crime of attempted murder. On the other hand, the unique position of the President in
our constitutional system, coupled with the threat to the national security which an
assault on his person would constitute, may warrant subjecting the crime of attempted
assassination of the President to the death penalty

April 30, 1981

MEMORANDUM OPINION FOR THE ASSISTANT ATTORNEY
GENERAL, CRIMINAL DIVISION

This responds to your request for the views of this Office with
respect to the constitutionality of a proposed statute imposing the death
penalty for the offense of attempted assassination of the President.1For
the reasons that follow, we believe that such a statute, if drafted
narrowly and with extreme care, might well be upheld by the Supreme
Court. We must caution, however, that the question is an extremely
close and difficult one on which the Supreme Court has given little
guidance, and that the outcome of a challenge to the law may well
depend on the particular factual context to which it is applied.

I. Background

Prior to considering the issues raised, it may be helpful briefly to
review recent Supreme Court decisions on capital punishment. In
Furman v. Georgia, 408 U.S. 238 (1972), a five-Justice majority ruled in
a per curiam opinion that the imposition of the death penalty in the

1A variety of federal statutes currently impose the death penalty See 18 U.S C. § 34 (destruction of
motor vehicles or motor vehicle facilities where death results); 18 US.C. 8351 (assassination or
kidnapping of a Member of Congress); 18 U S.C. § 794 (gathering or delivering defense information to
aid a foreign government); 18 US.C. § 1111 (murder in the first degree within the special maritime
and territorial jurisdiction of the United States), 18 U.S.C. § 1716 (causing death of another by mailing
injurious articles); 18 U.S.C. § 1751 (murder or kidnapping of a President or Vice President); 18 U S C.
§2031 (rape within the special maritime or territorial jurisdiction of the United States), 18 U.S.C
§ 2381 (treason); 49 U.S.C. § 1472(i) (aircraft piracy where death results).
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cases before the Court would constitute cruel and unusual punishment
in violation of the Eighth and Fourteenth Amendments.2Two of those
Justices were of the opinion that capital punishment is per se unconstitu-
tional.3 The remaining three Justices did not reach the question
whether the death penalty is unconstitutional in all circumstances. Jus-
tice Douglas concluded that the discretionary statutes in question were
“pregnant with discrimination” in their operation and thus violated the
Equal Protection Clause of the Fourteenth Amendment.4Justice Stew-
art objected to the penalty being applied “so wantonly and so freak-
ishly.” 5Justice White concluded that as the statutes were administered,
they violated the Eighth Amendment because the penalty was so infre-
quently imposed that the threat of execution was too attenuated to be
of substantial service to criminal justice.6

In Gregg v. Georgia, 428 U.S. 153 (1976), the Court reviewed the
Georgia statute enacted in response to Furman and found it sufficient to
overcome Eighth Amendment objections. 428 U.S. at 207.7 Justices
Stewart, Powell, and Stevens found four features of the statute to be
particularly important: (1) the sentencer’s attention was drawn to the
particularized circumstances of the crime and of the defendant by
reference to aggravating and mitigating factors; (2) the discretion of the
sentencer was controlled by clear and objective standards; (3) the
sentencer was provided with all the relevant evidence during a separate
sentencing hearing, while prejudice to the defendant was avoided by
restricting information on aggravating circumstances to that comport-
ing with the rules of evidence; and (4) there was a system of appellate
review of the sentence to guard against arbitrariness, excessiveness, and
disproportionality. In a separate opinion, Chief Justice Burger and Jus-
tices White and Rehnquist concurred in the judgment. 428 U.S. at 207.

In Lockett v. Ohio, 438 U.S. 586 (1978) and the companion case, Bell
v. Ohio, 438 U.S. 637 (1978), the Court again considered the constitu-
tionality of a state statute enacted in response to Furman. The Ohio
statute at issue also set forth the aggravating and mitigating factors to
be considered in the imposition of the death penalty. If the case went to
trial, however, the law provided that only three mitigating factors
could be considered. Without a finding of one of these factors, and with
a finding of an aggravating factor, imposition of the death penalty was
mandatory. While the Court by a vote of seven to one found the
imposition of the death penalty in this case to be unconstitutional, again
there was no majority opinion.

1Furman v Georgia. 408 U.S. 238. 239-40(1972).

3408 U.S. at 257 (Brennan, J., concurring), 408 U.S. at 314 (Marshall, J., concurring)

4408 U.S. at 256-57

*408 US. at 310.

6408 U.S. at 312-13.

1In companion cases, Woodson v. North Carolina, 428 U.S. 280 (1976), and Roberts v Louisiana, 428
U.S 325 (1976), a plurality ruled that imposition of mandatory death sentences violated the prohibition
against cruel and unusual punishment under the Eighth and Fourteenth Amendments.
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Chief Justice Burger and Justices Stewart, Powell, and Stevens based
their decision on the conclusion that “the Eighth and Fourteenth
Amendments require that the sentencer, in all but the rarest kind of
capital case, not be precluded from considering as a mitigating factor,
any aspect of a defendant’s character or record and any of the circum-
stances of the offense that the defendant proffers as a basis for a
sentence less than death.” 8 Justice Marshall adhered to his view that
the death penalty is unconstitutional in all circumstances. Justice
Blackmun found that the application of the penalty to an aider and
abettor without regard to a specific mens rea in relation to the Killing
would be cruel and unusual. He also found that the statute violated the
rule set down in United States v. Jackson, 390 U.S. 570 (1968), in that it
permitted a judge who accepted a guilty plea to avoid imposing the
death penalty “in the interests of justice,” but authorized consideration
of only three mitigating factors if a defendant asserted his constitutional
right to a trial.9 Finally, Justice White objected to the Ohio statute
because it included an aider and abettor within the scope of the death
penalty without a finding that the defendant “engaged in conduct with
the conscious purpose of producing death.” 10

The Court has also held that, in addition to requiring certain proce-
dural safeguards for imposition of the death penalty, the Eighth
Amendment bars the death penalty if it is excessive in relation to the
crime committed. Coker v. Georgia, 433 U.S. 584 (1977). In Coker,
discussed in more detail below, the Court concluded that the death
sentence for rape of an adult woman when death did not result was
disproportionate to the crime. 433 U.S. at 592.

Recently, the Court again reviewed a death sentence imposed under
the Georgia statute. In Godfrey v. Georgia, 446 U.S. 420 (1980), the
Court considered whether the Georgia Supreme Court had adopted
such a broad and vague construction of one of the statutory aggravat-
ing circumstances as to violate the Eighth and Fourteenth Amend-
ments. The statute provided that a person could be sentenced to death
if the offense was “outrageously or wantonly vile, horrible or inhuman
in that it involved torture, depravity of mind, or an aggravated battery
to the victim.” Ga. Code Ann. §27-2534.1(b)(7) (Supp. 1975). In the
plurality opinion written by Justice Stewart, joined by Justices
Blackmun, Powell, and Stevens, the Court ruled that in upholding
Godfrey’s sentence, the Georgia Supreme Court did not apply a consti-
tutional construction of (b)(7). Justice Stewart stated: “There is no
principled way to distinguish this case, in which the death penalty was
imposed, from the many cases in which it was not.” 446 U.S. at 433. In
a concurring opinion, Justice Marshall, joined by Justice Brennan, ad-

8Lockett v. Ohio, 438 U.S. 586, 604 (1978).
9438 U.S. at 613-14, 618-19.
'“438 U.S. at 627-28.
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hered to his view that the dealth penalty is unconstitutional in all cases,
and, in addition, agreed with the plurality that the Georgia Supreme
Court’s construction of (b)(7) in this case was unconstitutionally vague.
He suggested that the sentencing procedures of the type approved in
Gregg are doomed to failure because the criminal system is incapable of
guaranteeing objectivity and evenhandedness in application of the death
penalty. Chief Justice Burger and Justices Rehnquist and White dis-
sented, warning that the Court should not put itself in the role of
second-guessing state judges and juries.

I1. Constitutionality of the Proposed Statute

The Court’s ruling in Coker, that the death penalty is unconstitution-
ally excessive in relation to the crime of rape of an adult woman, raises
the question whether the death penalty is excessive in relation to any
crime in which death does not result.11

In Coker, Justice White, speaking for the plurality, characterized the
test first enunciated in Gregg as: (1) whether the sentence makes a
measurable contribution to acceptable goals of punishment; and (2)
whether the sentence is grossly out of proportion to the crime. 433 U.S.
at 592. The plurality examined the position taken by those states which
had reinstated the death penalty after Furman and concluded that the
modem approach was not to impose the death penalty for rape. It then
brought its own judgment to bear on the question of the acceptability
of the death penalty under the Eighth Amendment. It reasoned:

Rape is without doubt deserving of serious punishment;
but in terms of moral depravity and of injury to the
person and to the public, it does not compare with
murder, which does involve the unjustified taking of
human life. Although it may be accompanied by another
crime, rape by definition does not include the death of or
even the serious injury to another person. The murderer
kills; the rapist, if no more than that, does not. Life is
over for the victim of the murderer; for the rape victim,
life may not be nearly so happy as it was, but it is not
over and normally is not beyond repair. We have the
abiding conviction that the death penalty, which “is
unique in its severity and irrevocability,” Gregg v. Geor-
gia, 428 U.S. at 187, is an excessive penalty for the rapist
who, as such, does not take human life.

1 In his dissent in Coker, Chief Justice Burger wrote: “The clear implication of today’s holding
appears to be that the death penalty may be properly imposed only as to crimes resulting in death of
the victim. This casts serious doubt upon the constitutional validity of statutes imposing the death
penalty for a variety of conduct which, though dangerous, may not necessarily result in any immediate
death, e.g., treason, airplane hijacking, and kidnapping.” Coker v. Georgia, 433 U.S. 584, 621 (1978).
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433 U.S. at 598 (emphasis added). The fact that one of the statutory
aggravating circumstances had to be found before the death penalty
could be imposed did not convince the plurality that the penalty was
not excessive. It wrote that the aggravating circumstances “do not
change the fact that the instant crime being punished is a rape not
involving the taking of life.” 433 U.S. at 599.

Justices Brennan and Marshall concurred separately, reiterating their
views that the death penalty is unconstitutional per se. Justice Powell
concurred in the judgment that the death penalty was not appropriate
in this case but dissented from that portion of the plurality opinion
which suggested that the death penalty for rape would be excessive in
all cases. Chief Justice Burger and Justice Rehnquist joined in dissent.

Under the analysis suggested in Coker, in order to determine whether
the imposition of the death penalty is constitutional with respect to the
offense of attempted assassination of the President, one must determine,
first, whether it makes a measurable contribution to acceptable goals of
punishment and, second, whether it is excessive in proportion to the
crime. While there is as yet no final resolution of the debate over the
deterrent effect of the death penalty, we believe that a court would
give deference to the legislative judgment on the deterrent effect as
long as this judgment appears reasonable.

The second part of the test, whether the punishment is excessive with
respect to the crime, is more difficult to apply. In Coker, the Court
looked to the consensus among the states and the practice of juries in
modern times, as well as to historic practice, to assess the relationship
between the penalty and the offense. This inquiry is more difficult with
respect to a crime as rare as attempted assassination of the President.
We approach the issue by considering five factors that bear on the
inquiry mandated by Coker. Those factors are: (1) the general definition
of “attempt”; (2) the historical approach to “attempt” crimes, especially
murder; (3) the federal and state practice with respect to attempted
murder of the President; (4) the international treatment of attempted
assassination of national leaders; and (5) the special position of the
President of the United States.

A. Definition of attempt. We do not have before us a definition of the
kinds of attempts on the life of the President to which the death penalty
would be applied. A wide range of conduct might constitute an at-
tempted murder. Different mental states and different conduct, marking
varying degrees of progress toward the completion of the crime, might
be comprehended within the definition. See S. Kadish & M. Paulsen,
Criminal Law and its Processes: Cases and Materials 368-410 (1969).
Under the Model Penal Code, for example, “A person is guilty of an
attempt to commit a crime if, acting with the kind of culpability
otherwise required for commission of the crime, he:
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(a) purposely engages in conduct which would consti-
tute the crime if the attendant circumstances were as he
believes them to be; or

(b) when causing a particular result is an element of the
crime, does . . . anything with the purpose of causing or
with the belief that it will cause such result, without
further conduct on his part; or

(c) purposely does . . . anything which, under the cir-
cumstances as he believes them to be, is an act or omis-
sion constituting a substantial step in a course of conduct
planned to culminate in his commission of the crime.

Model Penal Code, Proposed Official Draft § 5.01(1), (1962). To consti-
tute a “substantial step” under 8 (I)(c), the step must be “strongly
corroborative of the actor’s criminal purpose.”

In our view, a statute making it a capital offense to attempt to
assassinate the President will be much more likely to be held constitu-
tional if it covers a limited category of situations in which the attempt
has nearly succeeded and the defendant’s intent is unmistakable. See
Lockett v. Ohio, U.S. 438 at 627-28 (White, J., concurring) (intent to
murder must be shown to justify imposition of death sentence). For this
reason, we believe that the Court would be much more likely to uphold
the application of the death penalty to conduct falling within categories
(@ and (b) above than (c). At the same time, we do not exclude the
possibility that conduct falling within (a) or (b) might itself not be
subject to capital punishment under the Eighth Amendment, especially
if the crime was not in fact nearly completed. For purposes of the
following discussion, we assume that any statute to be enacted by
Congress would be narrowly drawn and limited to cases of unambig-
uous motive and near-completion of the assassination effort.

B. Attempted murder in general. Anglo-American law has traditionally
subjected crimes of attempt, including attempted murder, to a lower
penalty than the completed crime. At common law, all attempts were
classified as misdemeanors. W. Clark & W. Marshall, A Treatise on the
Law of Crimes 178 (2d ed. 1905). Under current statutory provisions,
an attempt is ordinarily punishable by a reduced factor of the punish-
ment for the completed crime. S. Kadish & M. Paulsen, supra, at 368
(1969). A few states make the punishment for the completed crime the
same as for attempts, but even those states reduce an attempt to commit
a capital offense to a term of imprisonment. Id. Under the Model Penal
Code, an attempt is generally a crime of the same grade and degree as
the substantive offense, but an attempt to commit a capital crime or a
first-degree felony is a felony of the second degree. Model Penal Code
8 5.05(1) (Proposed Official Draft 1962). Our review indicates that none
of the states now having capital punishment laws classifies attempted
murder as an offense subject to the death penalty.
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This pattern apparently reflects a deeply seated social conception that
attempted crimes should not be punished as severely as substantive
offenses. That conception has been said to result from a number of
factors. First, if the purpose of punishment is retribution, that purpose
points toward a less severe sanction for attempts. See Waite, The
Prevention of Repeated Crime 8-9 (1943). Second, if the act has not
been carried out, there is inevitably some room for uncertainty as to the
actor’s true motives. Finally, it has been doubted whether the threat of
punishment for attempts will add significantly to the deterrent effect of
the sanction threatened for the substantive offense which, by hypothe-
sis, the actor has ignored. Model Penal Code, comments to §5.05
(Tent. Draft No. 10, 1950).

These factors, when considered in conjunction with the historical
practice of penalizing attempts less severely than substantive offenses,
suggest that, under Coker, a capital punishment law for attempted
murder may well be invalidated. The objective factors relied on by the
Court indicate that the retributive and deterrent goals of punishment
point toward a more severe penalty for murder than for attempted
murder.

It should be noted, however, that attempted murder of the head of
state was punished quite severely at common law. In England, an
attempt on the life of the King was regarded as a form of common law
treason and thus punishable by death. W. Burdick, The Law of Crime,
8231 (1946); R. Perkins, Criminal Law 441 (1969); W. Clark & W.
Marshall, supra, at 7. The Statute of Treasons, enacted in 1351, included
a manifested desire for the death of the King as an act of high treason.
The American Constitution, however, contains provisions designed to
limit the definition of the crime, stating, “Treason against the United
States, shall consist only in levying War against them, or in adhering to
their Enemies, giving them Aid and Comfort.” U.S. Const., Art. IlI,
8 3. The offense of attempting to assassinate the President has not, to
our knowledge, been thought to fall within this language.

C. Historical practice in America. The first federal statute making it a
federal crime to assassinate or to attempt to assassinate the President
was passed in 1965. 18 U.S.C. 1751. Under that provision, the maximum
sentence for an attempt on the life of the President is life imprisonment.
Accordingly, the federal government has not, as an historical matter,
made it a capital offense to attempt to assassinate the President. This
factor would be cited to support the argument that a death penalty for
such an attempt is unconstitutional under the Eighth Amendment. It is
not, however, dispositive. Moreover, since no provision of federal law
prior to 1965 governed assassination of the President, Congress did not
before that time conclude that a person convicted of an attempted
assassination should not be subject to the death penalty.
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Since no federal law governed assassination or attempted assassina-
tion of the President before 1965, several states enacted provisions on
the subject. Our preliminary 12 research indicates, however, that very
few states made it a capital offense to attempt to assassinate the Presi-
dent. Only Connecticut, Ohio, and probably New Jersey had such laws
in 1967, before the Furman decision. H. Bedau, The Death Penalty in
America 48-52 (rev. ed. 1967). There is, therefore, only minor support
for the position that, in the United States, attempted assassination of the
President has been regarded as a crime for which the death penalty is
appropriate.

D. International practice. The Economic and Social Council of the
United Nations undertakes a report on the capital punishment laws of
its members every five years. The last report, completed in 1980,
contains somewhat vague and incomplete data compiled on the basis of
the replies from 74 member states (of a total current membership of
154). Of the countries responding, only nine stated with clarity that
those committing the offense of attempted assassination of the head of
state were subject to capital punishment: Morocco, Tunisia, Indonesia,
Belgium, Mozambique, Philippines, Thailand, Nepal, and France.13 If
correct, these data suggest that a small percentage of the nations with
capital punishment laws apply those laws to attempts on the head of
state. Although not binding on the Court’s interpretation of the U.S.
Constitution, that fact would count as a factor in determining whether
an attempted assassination of the President may be subjected to capital
punishment, for it suggests a general international position that a person
who has only attempted to assassinate a head of state should not be
executed.

E. Nature of crime. Finally, we consider the nature of the crime
involved here: An attempted assassination of the President. As the most
powerful and visible of the Nation’s leaders, the President maintains a
unique position within the federal government. As Commander-in-Chief
of the Armed Forces, he discharges unique responsibilities for the
security of the country. As head of the Executive Branch, he is en-
trusted with the authority of coordinating and executing all laws of the
United States. For these reasons, an assault on the President threatens
the national security in a distinctive fashion. Even if the attempt is
unsuccessful, it may produce a national sense of embarrassment, fear, or
trauma. An attempt on the life of the President is, as a result, different
in kind, not merely in degree, from an attempt on the life of any other

12Since the available historical materials are generally vague, we cannot exclude the possibility that
our data is incomplete.

1BNumerous others, however, included treason as a capital offense. If treason were defined to
include attempted assassination of the head of state, the number would be significantly higher. That
information, however, is not currently available. U N. Economic and Social Council, Capital Punish’
ment: Report of the Secretary General, para. 34, U.N. Doc E/1980/9 (1980); para. 4, U.N. Doc E/
1980/9/Add 1 (1980)
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public or private citizen. In this respect, the President is a “legitimate
class of one.” Nixon v. Administrator of General Services, 433 U.S. 425,
472 (1977).

We believe that the unique nature of the office of the President of the
United States furnishes support for the view that an attempted assassi-
nation of the President can be subjected to the death penalty. More
than any other attempt crime, an attempt on the life of the President
causes injury to the country even if it is unsuccessful. There is a
substantial governmental interest in avoiding the national injury that is
produced simply by virtue of an attempt on the President’s life.

I11. Conclusion

The foregoing discussion suggests that, under Coker, a statute making
it a capital offense to attempt to assassinate the President would raise
quite serious constitutional questions. Throughout American history,
attempt crimes have been punished less severely than substantive of-
fenses. Although an assassination attempt was within the definition of
treason in England, it has not been so regarded in the United States. No
American jurisdiction currently applies the death penalty to an at-
tempted murder. The only federal statute governing attempted assassi-
nation of the President was enacted in 1965 and carries a maximum
sentence of life imprisonment. On the basis of the evidence now avail-
able to us, it appears that only a handful of states applied the death
penalty to attempt on the life of the President before Furman. Finally,
although the evidence is somewhat vague, it seems that relatively few
countries, even among those that retain the death penalty, punish with
death the offense of attempting to assassinate the head of state.

On the other hand, such an attempt is undoubtedly a grave offense
and amounts to an assault on the security of the Nation; this indicates
that a narrowly drawn statute might be upheld against an attack on the
basis of Coker.

Taken together, these factors suggest that a broadly drawn death
penalty for attempts on the life of the President would be unlikely to
survive constitutional challenge. Any such statute should be narrowly
drafted to include cases in which the defendant’s intent was unambig-
uous and the crime was almost completed. Such a statute would be
more likely to be upheld if an element of the crime was the actual
commission of some bodily injury to the President.

We believe that, if a capital punishment statute were drafted to
include such injury as part of the offense, or possibly even if it were
otherwise narrowly confined to nearly successful at