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Dtputy Ass.i,stant ~ttorney Ceoeral 

.U.S. Department of Justice 

Office of Leg."':ounsel. 

'WtJshltrtro11, D.C. 2_0~i0 

OCT 3 0 1984 

ME.MORAffDUM. FOR '.l'.HE DEPUTY AT°TORN"EY GE_NE~L 

. " 

·Re: Refusals by ·Executive Br-anc_h to Provide Documents from 
Open Criminal Investig-ative Fi1es to Congress . 

As you Know, .tJ>.is ·of.£ ic~ has previously prepared ·f·or the 
At.torney Gener·a1 two .lengthy l:ai.st9rical rnemor·anda li~t~Qg 

·· i .nsta6c·es of. _Ex~cutive Bt'an·ch i .nvoc·ations ~f ·e:i:cecutive pt:i.vilege 
(dated Dece_mber· _14 ', 1_982 and Januat:'y _27, 1983). JUpon your 
request, we have e~cerpted the portions of those ·two ·memoranda 

·which. di.scuss refusal.s to di_sclos·e material pertaining to 
open cri.min.al i_nve.st.igat.ions •. ·we l :ist below t .hese precedei:>.t.s 
f°or your use .i.l'.\ connection with . t _he cu·r ·rent di_s·pute between 
tt)e Depart.rnent and ·Senator Gr·ass.ley .regarding documents 
contained in t.h~ f_iles of the ongoing crimin~l ,investig·ation 
of the El.ect·ric. Boat. Divi_sion of Gener·a1 Dynamics. 

-The material contained in ·this ·rnemor·andum demonstz:"ates 
convi_ncingly t .hat t _hz:-oughout· thi_s nation'~ history, t _he Chief 
Executive ·and his subordinates h-ave viewed the disclosur·e of 
dpeo ~nvestigat_ive f_il~s ·as detri.roent-al to their ·constitut_ional 
duty ' to "t:ake care t_hat ·the laws be faithfully executed." 
Even· Members of. Congress have recognized .at times the Presi
dent's right or duty .to pr·eser've ·toe conf_ide ntial_i ty of 
materials ess·enti_al to .the faithful .aQd res·ponsi.ble ·execution 
of t _he. laws •. On oQe occ·a_sioo, six Member·s of t .he Hous·e 
stat.ed the !ol.lowil)g position witb r ·egara to t}).e Attor·ney 
General's refus·a1 to disclose FBI .i.f'.\vest_iga ti ve f.i.les r·egard-
i n_g pa~oles. of four feder·a1 ·pr:i.sone rs: 

'I t _hink t _he , Attor·ney ·Genera.I is entirely 
just i f.ied i o b i_s ref us·a 1 to mak·e toe 
·actual F'B~. report.s ava i_lable to the 
_subcommittee.. I_ovestigative r ·eport_s 
almost i _ne_v.itably contain much conf.i.
dential i_nfor.rnatio·n ·r·e1_ative to the 
ident.ity ·of .i .nform·ants. T.hey frequently 

.contain .material which must in the 
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i_nterest of a . successful criminal 
prosecution ·be :kept conf ident.ial until· 
the ve~y moment it ·is required at the 
trial. The .ef.fectiveness and eff.iciency 
of the FBI ,would be ,greatly 1lt)pai_red if 
its r~port.s ;were :t9 be · made avai_lable ~o · 
any .congressional ·committee which ·asked 
for them. Nor do ·I be'lieve ·that the 
conse.nt •of tQe 'Speaker "OJ; of .;the Presi
dent of the Senate .would obviate these 
di_fficult·ies. -I may, r ·efer _i_n this ' respect 
to the author~tative opini~n . of ,Att¢rney 
Cerier·a1 Jackson . • • • • (refer.ring :to t .he 
Opinion ·9f Rot?ert Jackson, 40 Op • . Att'y 
cen. 45 Cl941 > J 

· "H.R. Rep. No. 1.595, 80th '.Cong., 2d Sess. 11 (M~no~ity Report) 
(1948). 

. 
The incidents described' here -i.nclude ;b'oth form·a1, presi-

d~ntia}. ·invocation~ of executive privilege to protect ·sensitive 
infor.ma~ion . within :tbe Executive Branc~ . and efforts by exec~tive 
o_fficers to protect the integrity of thei_r fil~s· by ·communic·at
i_ng ~heir conce;:-ns to Congress :be fore resorti_ng ·to a - formal, 

.president.ial assertion of privilege. '(he fol-lowi_ng enumeration 
i_s ;not intended·, nor cou~d it aspire, to be an ex~austi ve 
list of every .refus·a1 by an ex~cut_ive of.ficer to disclos·e · 
thi_s ~ype of sensitive ·material to Cong;-~ss. It mere1y list_s, 
in .chro·nologica~ order., historic.al exampl~s ·of 'Ex~cutive 

·Branch ·responses to congr:essi~nal requests for i .nforxnat.ion ·re
lating to ,an ongoi,ng cri~i.nal .investigation. 

:~. .1.84~ 
.... 

On Janu·ary 31, 1843, ·.President ?;yler invokeo execut.ive 
.privilege aga~nst ·a ·;:-eques·t by '.the ·House of Representatives 
,to the Secr·etary of W~r to produce i .nvestigat.ive report.s 
·submitted: ~o the Secretary by .~ieutenant Colonel H~tchcock 
concerning! h.i.s i_nvestig~t.ions lnto frauds perpetr·atea ag~inst 
the Cherokee Ind~ans. Th~ Secr~tary of War consulted with 

:the President and under ·the latter• s direction informed the 
.Bouse that negotiations were then ·pending with the Indians 
for settl~rnent of ·thei.r claims, ·and that .i .n .the ._opi_nion of 
t .he Pre~ident .and t_h~ ~partment, p~blic~tion · of ~he report 
~t that ti.me- would 1be inconsistent ·with t .he public -interest •. 
The Secretary of Wa~ ~urther stated ·that the ·report~ sought 
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by the House contained· inforniation whic.h ·was .obtained by 
Colonel. Hi.tchcock through ex. pat:te guest'ioni_ng of •persons 
whose .st·atement.s were not --made under oat.h, and wl:li.ch impl_ic·at·ed 
per·sons wl)o had 1)0 opportu"ni.ty to cont;-·adict 'the al.legations 

· ~r provide ar:iy ex'plal)atior). The Secr·etary· of War expt'essed 
the opi_nion t .h_at to publ.ici.ze suc.h stateroel)ts at ' tp~t time 
would be unjust to t.h~ pet:sons mentioned, and would defeat 
the object ·of th~ i_nquir·y. He al.s·o stated ·that the Dep·a:rtrnent. 

,had ·not. yet been given a sufficient opportunity t ·o pursue t.he. 
investigation, t .o c·a11. the af.fected parties for explanations, 

· ~r to make any other deterrni_nat_ions .regarding the ro:a~t;er .• 
~h~ President st·ated: 

i'he injunction of the Corjsti tut ion ·t _l)at 
the 'Presidel)t 'shall t'ak~ c·are. that t .he 
.laws be fai.t_hful.ly executed,''· 11ecess·ari.ly. 
cor:i..fe.r ·s an a:ut_hority, comrnensu·r ·ate with · 
the obl.ig·a ti on _impcised to inqui;:-·e. ~.nto 
t .he nianr:ier in .whic_h 'al.l publ.ic agent_s 
pe-rfot:m the duties ·; assigned" to t_hem by; 
law. To ~ effect_ive these i_nqui.r .ies ·must 
of ten be. conf.ident.ial. They_ may r ·esult 
.in t .be collection of truth oi::· .fal.sehood, 
or th~y m·ay be ·_incomplete ·and may r ·equire•. 
further prosecution. To rci~i.nt·ail) t _hat 
the Pr·esident .can exerci.se no discretioo 
as to t .he t_ime 'in which the matt~rs· thus 
col.lect.ed shall be pr:ornu~gated • • • would 
deprive bi.m .at o_nce of the ·.means of ·per
forming one of .t .be .most ·salutary. dut·ies 
of. hi.s qf f .ic·e • • • • To ·re qui.re f_rom 
t_he Executive .~he t _i::ansfer of thi,s dis-

.cretion to a coorainate branch of the 
Gove·r ·nroent :i.s equiva.lent t~ the den.ial 
of it.s possession by: him ·and would render 
him depe::i.dent .. upon that branch. in t.he 
pex::for::m·an~ of_ a· duty. pur·ely .execut.ive. Y 

'.In: res·pons¢ ·to the House's claim th~t; .it had ·a rigl)t to 
~emand fr·an the Ex¢cu~ive and heads of Departments any . 
i .n.fot:mation in 'the poss·es.sion of t .he· Executive ·which pert·ai.ned 
to subject_s ·-u·nder the House• s de li_be·r·ations, 1President tyler 

11 4 Richardson, ,Mess·ages and· Paper~s of the ·Presidents 222. 
TGov • t Pi::i.nt.i.ng -.off.ice e'<;l.) •. · 
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st·at~d that the Hou_se could oot exercise ·a .right to c·all upon 
t _he Executive for. i_n_fo~mation, even though it" ·related to a 
subject of the ·del_iber·ations of· •the House, if, by so doh:ig, 
.it would. interfere with ·the discretion of the .Executive • . 1/ 

2. ~ 

On J'~nuary l)·, 1859 ' · President Buchanan res·ponded to a 
·request by the Senate for information re·lating to the l _and_iog 
of ·a slave sh.ip · on the coast of. Geor·gia.. 'I'.he :?resident 
tr·ans.mitted a .r·epox::t f~rom the ~tt.or·l)_ey Gener·a_l whic_ll stated 
tliat an o.f.fense bad been• ccrnmitted and th.at measures were 

'being take.I) to en.force the: law. ·However, he concur.·red with 
the OI?inion of the A~tor-.;tey Gener·a1 th.at ".it would be i .nc<>mpat.
ible with t .he ·public interest at. th_i_s . time tq comniun_icate the 
cor·x;-·espol')d~nce ·Wit.h the, off1c~h".S of th_e Gover·nment_ at. Savaonah 
or· the .in_struct_ions whi~h t.h~y h_ave rec.eived." .Y 

3 ·.. 1861 -- · 
on July 27, 1861, .President L_incol.I! r e f .us·ea to provide 

to the House of ~epresentatives document.s reveal.i _ng . the 
gr.ounds, reasons and evidence upon which .Ba.ltimore pol.ice 
commi_ss_ioner·s were ar:rested at Fort Mc.Henry .for. th~ ·reason 
that .disclos·ure at that t_irne would be _inc0mpat.ible with 
t_he public- i _nter·est .. . !/ · 

4. 1862 _- : 

on. ~-ay 1, 1862, President, LincolJ.l _refused to comply wit.h 
.a ·request by th~ Sen.ate for more part_icul_ar i .nfor.rnat.ion 
regarding the evidence. ·_1eadi_ng to the ·ax::re.st Qf ·srigadier 
Ge.rier·a:l Stone on the gr~:>Und t .hat the d°etermi.n_at_ion to ·a.r:rest 
an~ .iniprison•_.him was mace 'upO-n··t.he evidence ·and i.n t .he .i_r)terest. 
o; publ_ic. s·af~ty, .al)d t .hat di_sclos·ure of. ·mot:'e particular · 
i_nform·ati.oo was i_ncompatibl~ wi_th_ the publ.ic- i_nterest. V 

v :rd. at 2_22-2_3. 

y 5 Richardson, supr·a, •at 534. 

!I 6 Richardson, supr·a:, at 33·. 

§/ . Id • . at 74 · • 
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on ~p:c:i-1. 27, 1904, Attor·n.ey Gener·a.l Knox .s·ent a l .ettet:· to 
the .speaker of ·the House decl.ining ·to comply .wi t .h a resolution 
of the Hous·e r·equesting him, •if not incompati_ble wi t .b the 
publ.ic i_nterest," to . i_n~orm the Hous·e whether· any crimin:al 
pros·ecutioos h_ao been institut.ed ·aga_inst .individuals involved 
·in th.e Northern Securit.i.es ·antitr·ust c·a.se, •and to ·send to 
t .he Hous·e al.l . :paper:s .and ' documents- and other infor:mation 
beari.ng upon any - p~osecut_ions inaugtfr -ated or about to be . 
·inaugur·ated in ·that behalf." y The Attorney Gener·a1 responded 
t .hat no pros·ecutions h:ad been initiat·ed and ·that "further 
than t .his, I do not deem it compatible ·wi.th the publ.ic· interest 
to compl_y ·witb the ·resolution.• 1J 

. 6 " 1908 . -: 

I~ respons·e to a _request .. t .o tt•ansmit, · if. not i.ncompati.bl~ 
wi.th ·the public _inter·est, documents ·aod: -i.nfor_m·atio.n .in the 
possessio~ of the Department · of Just~ce concerning 'the 
Int.et'n·ational ·~aper 'c·ompariy ·and ot.het:: corpor·at.iol')s engaged in 
the m·anufactur·e of. woodpulp or pr.int paper, Attor·ney General 
Bonaparte repl_ied on_. ~pri_l 1:3, 1_908 1 tJi.at no evidence h.ad been 
obta1r:ied su_f_f_icient. to· 'justify ·the institution of l .eg·a1. 
pr·oceedi.ngs, either ·Civ.i.l. o:c: cr_imi_n·.a1, agai_nst a.J:iY al.leged 
cornbi.nation of woodpulp .ot: print paper rnal)uf.act.iire:c:·s but that 
a fm::tJ1er· i _nvestigat.ion was i_n . progress. He ·added t .hat. "(i) t 
would ~ ,ir:iex·pedient at tJ1e pr .. esel)t stage of tJ1_is :i.nve.stig·ation 

y 38 Co.ng. ·Rec. 5.6.36 (1904) . .. T.~e phras·e, "if not .incompat_ible 
with 'the publ.ic; i.nt.er·est• ·and otJ~er, ·s.imilar phrases ·have · 
of ter:i been embodied i.l'.l co.ngressional request.s for infoi::rn·ation. 
from the Executive. For; a discussiol'.l of ·tJ1e or.:.igin1 and use 
o_f tJ1ese congr·ession.al fot:mulat.i~ns, ~ gener·a11~ .Mern_o:c'andum 
for: t _he Atto:c:·r:iey Gener·a1 re: History of __ Presidel)tial .I.nvoca
t_ions of ·Executive .Privil.ege Vi_s-a-Vis Congr·e.ss, frorn Assi.stant 
Attorney Gener·a,i Ol.son, Dec • . 14, .1982, at n. 1.5; 3 Hinds' 
Precedents, SS 1856, '1896 ~(1907); Cox, Executive Privilege, 
12.2. u. Pa. · 1;. Rev • .1383, .1397 & 1).55 (1.974). 

21 H. Doc. No. 704 I ·S8th c·ong. I 2d Sess. ( 1.904'). .Thi.s 
refus·a1 was cited-·by ~ttor·r:iey Gener·a1 ·Robert Jac.k.son as 
bi.storical pr·ecede nt fot: bis opi.ni9n at ·40 Op. ~tt • y Gen. 45, 
47 (1941), see infr·a at 8-9.. · . - ,..._ .............. 
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to di.s·c1os·e to t .h.e publ.ic: specif.ically what steps bave been · 
t ·aken, or ·what action is contempl_ated, by- t .h.is Department 
with res·pect ' to matter:s mentione~ -.in the s·aid. resolutiol'). • y 

7 •. 1909 - · 
_In response ·to a Jal)u:ary 4, 1.909 .senate resolution 

requesting Atto(ney Gen.era! Bonaparte to inform .it whether 
legal proceedings had. been instituted against the United 
st·at.es St.ee1 Corpor·ation by reason. of its "absorpt.ion. of th~ 
Tennes.see ·Coal' & .Iron Company, and, ~ui::th,e r, .to provide ·aliy 
At tor:ney Gene.r ·a1 opi..nion written on tb.e subject, Presi9el)t 
Roos·evelt re.pl_ied .·on January 6 t _hat h.e, as tl)e Chief Ex¢cutive,, 
was responsiple for the ·matt.er, aod tha~ Attorney General 
Bonapart~ had advised him t .hat ·t .here were .insuff icent gc"ou·nds 
fQr .instituting legal ·act.ion .agai_nst u.s .. ·steel', and t_hat. he 
had i .n.str·ucted the Attorney .Gener·a1 •not to respond to that 
portion Qf the ·resolut.ion which call_s· for a stat.emeot of hi_s 
rea:~»ons for nonaction ••• because .I · do not conceive · it to · 
be withi_I) tbe ·aµt_ho_r(ty of the Senate to give· directic;'ns- of 
tJli_s c.har·acter to the head of an ex¢cutive department, or to 
de.mand fr an him r ·easons for .hi_s actions." 2J Thereafter,_ the 
Senate Committee Qn the Judici_ary subpoenaed t .he Commiss.ioner 
of. Corpor·ations 'to pro<:foce ·all paper·s and documel)t.s in ~is 
·pqss·essio.n regardi.n_g u .s. Stee 1. Ahe Attoi::n.ey Gen.er·a1 advised 
t _he: Commi.ssioner ·t .hat. t _he ·discret'ion to make tl)e document_s 
public .was vested in the. Pr·esident, and that. he s.houl.d 
therefore call t .he request to t_he attel)tion of ' the Pres.idel)t, 
submit to hi_m t _be releval)t docu·ments and obtai.n his _instruc-· · 
t _ions as ' to w})_at_ part ·of the data, .i.f ·any, was •suit:able .for 
publicatioQ by di_sclosu.r·e to tb.e -subcornmi ttee of the Senate." .!.QI 

8. 1912 - · ... 
on l:Sa.t:c.h 18, 1.91.2, At'torne·y Geoeral Wickersb.am· sent a 

l .ett.er t9 th.e S~a~et' of_ the Hous·e 4eclin.in9 .to compl_y with a 

y H. Doc . .. No. 860, ' 60t~ CQng •. ,. .1st; Sess. _l (1.904)'; 42 Cong. 
Rec. 451.2 (.1.908). _See also 40 Op. Att'y Gel) •. , _ su~ra, , at 47. 

2J 43 Cong; R~c. 528 (1909) .• 

!.2/ 27 ~P· Att'y Gel). _150, .1_56 (1909). 
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House r ·eso lution directing .the Attor·ney General ·to · fu~·nish · to 
the House il)for.mat.iQn. concer-ni.ng the Department of· Justice's 
.i _nvestigations of t .he Smelter Trust • . !!/ 

on March 19, .191_2, ii) res·po_nse to .a Senate r ·esolution 
request.ing .the A.ttorney Gen~rai '.to. provide i.t wi.th a.11 
corres·pondence, i_nformatio,n ~nd ·report_s of the Blir'eau of 
corpor-·ations relative to the "Harvester .Trust,• .Attor·ney 
General Wicket'..sham r ·esponded that he w~s di.rected by the 
Pr·e s ident to .say that it was "not comp·ati.~le w.ith the ··publ_ic 
interest" to p:c:ovide the .inforrnat.ion_ at that tirne bec·aµs·e the 

.matter·s "pert·a.i.n (ed) entirely to. ·business which i .s now· pel).dir)g 
al).d unc·omple ted· .i.l'.l th.is d·epartment." ll/ 

9. 1914 
··- , 

On .t).ugust. 28, .1.91_4 Attorney 9ener·a1 t:tcReyn9lds s·ent a 
.1.etter to the Secre~a.ry to. the Presidel)t sta~i.ng t .hat :i.t 
would be inccmpat·ibie :wit.!:l t:he publ_ic- intere ~t to s·end to the · 
Sen.ate, ·in r espons·e to i t _s r·es·olutiol), report.s .made to t.h~. 
Attor·ney. Gener·a1 by hi.s as·sociates .r.eg·araing ·viol.ations of l _aw 
by- t .he .Standard Oii Ccmpa~y .• _ W · 

10. 1915 

Or) February 23, .19~_5, .t).ttorney 'Gener·a1 Gregory s·ent. a 
letter to the .. ~residel')t. of the Senate declining to comply 
wi t .h a Senate resolut::io·n request_ing him to report to t)1e 
Sel')ate · his f i .ndi.ngs and col')clus'iol).s of the investigations 
c onducted · by t .he Department. of J~stice "in the m·atter of. 
~.11.egal combi_n·atiol')s i_n restr·aint of tr·ade in t}).e smelting 
·i .ndustr"y, commonly -cal_led 't .he Smelting ~rust," on the ground 
t _hat .to do so would be incompatJble ·wi t .h the public· intere ·s~ •. !ii . ... . .. .. 

·~~~~~~~~~~~~~~~-· ~ 

ll( ~ 40 op • .t).tt'¥ Geo., supra, ··at_ 47. 

~w s. Doc. No. 454, 62d Cong., 2d .sess. ·1 ·0912). 

. W See. 40 •Op. Att' y Gen., supr·a, at. 47. 

14/ See 52 Cong. ·Rec. 4089, 4_908-09 (.1.9.15); ~ also 40 Op •. 
Att 'y <;en., .supr-·a, at. 48. 
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·.11. 1941 - · 
·xn respqns:e to ·a r :egu_est fr om the House Committee on Nava.l 

Affairs. to fur·n_ish al_l _ f:BI --reports ·since June 1939, and all 
·future r ·eports, memor·~nda and~-correspqnoence of the F.BI: o:i; 
the Department of .Just.ice i.n connection wit~ invest.igat.ions 
arisi.ng out of striXes,. subver:sive activ~tie.s ·in connect_ion 
with labor ·dispute.s, OI:' ·l_abor disturbances of ai:iy kind in 
i .odustr.ial establisbmel)t_s whicb had naval co~tr·acts, At.tor·ney 
Gener·a1 Ro}?e;-t Jackson decl.i.ne9, writing on Apri.l 30, .1.941: · · 

.It is t.b.e posi tiol)_ of. thi_s. Department, 
·restateai now with t .be approv·a1 of ·and .at 
the direct.ion of the ~resident, tbat. all 
i.rw~st.igat.ive report.s are •col')_(idel).t.ial 
documen·t _s qf the executive department of" 
the. Gover·nment, to ·aid · .i .o the duty laid 
tipo_I') t .h.e Pr·es.ident . by the Ccmsti tuticm tp 
• tak~ care t_hat the ·1aw·s ·be !fai thft.11.l:i 
executed,• · and that ·co11gressiol)al or publ_ic 
access to t .b.e.m would not be in the public· 
.ioterest .• . W 

Tbe Attor·ney Gen_er·a1 poi_l)ted to t .he _fol_lowi.ng i_njuriol:Js 
r ·esults whic.h would f .ol_low disclosu·re of !the report.s :. 
( 1) di sclo5\ire would s·eriously prejudice law enfor~ment; 
( 2) di_sclosure at t_hat part.icul_ar· t _ime would have prejud_iced 
the nat.icmal defense; (3) di_sclosur.e would s·eriousiy prejudice 
·the futu·re useful_ness of the Feder·a1 Bureau of tnvestigatiol), 
in that the •keeping qf Jait_h• with c onf.identiai informao.t.s 
was· ao. i_ndispe.r:isabl.e col)dition of_ f .utur.e ef.f.ici.er:icy; ( 4) dis
c~l_osure might al_so result .i.n th~ gross·est. k.i.np of _injustice · 
to i_nnocent .i .nd.ividua.l _s, because t .he reports i_ncluded l .e .?dS 
and su~picions, sometimes t_ho.se of mal.icious or mi.sinformed 
pe_opl~ ,··which liad ·not· beel) ver:if.ied. .In add.it.io.i:\, he noted 
t ,h.at. tJl.e .r;u·mber qf requ~st.s alone .for FBI records by congres
sion.al commi.ttees would have mad_e. compl.iance .. impr·act_icabl~, 
pa;-t:iculat::ly .Si_l)Ce. many Of. the request.S. were. Conlpre~el)Si\fe 
_in .·c.har·acter •. 

The opi_niol) ot: ·t .he -~tt~t:ney Gener·a1 w·as in accord with 
t _he conclusions which had been reac.ned by a _lo:og .. line· of · 

i?J 40 Op. Att_'y Gel)., supr·a, .at 46. 
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_preoecessors, and wi t .h the 'Po.s i ti on ·taken by Presioe nts si_nce 
Wasl)ingt9n's administration. He CQncluded by .stating that 
t_l).e: e_xet:ci5e of ·t .hi.s di.scretion in t _he Executive Br·anch had 
beer) UJ;>held an~ respected by ·t _l).e Judiciary. !Y 

• 

12. ·1947 

During the cour'se of an .inve.stig·at.ion by ·a .s·ubc·ommi.ttee 
of the House Canmittee on ~xpend_it·u·res in the Executi.ve 
DepartrrieQts into the ope_ration ·of the United States Board of 
·Parole in . 194 7-48, the subcommittee,. on September ·30, .1.94 7, 
requested Di.rectot: H.oove:i:;· of the Feder·a1 ·sureau of .I.nvestig·a-· 
t _ion. to bave a repres·ent·ati ve of t .he F.BI bring intQ a hearing 
t .he investig·ative . tiles Qf fou'r parol~es alleged to be ·member·s 
of t .he "Capone •Mob." Hoover replied • that. ·he was for"warding 
t .he request to btt'ot:i:iey Ge~er·a.l ·Clat:k to whom t .1).e s·ubcommit.t.ee 
re i ter·at·ed t .be :request. Ass.~stal)t Attop:iey Gener·al Fo~d 
:replied on t .he bttor·ney Gener·a1 1 5 ~hal.f ·that the Department 
wo~_ld cootact th~ s·ubcommittee aft.er the completion rof t .he 
F.BJ il)vesti5fation. A .fut:ther .reply~ ' by bcti.ng Attorne_y Gener·a1 
Pe.t::lmar:i,. dated October 15, .stated: 

The. substan~ of your Jett~r .i.s ·a ·re9~st 
t .hat t .h.e ·report.s of ._investigating agenc1.es 
of t .he ex·ecutive departmen~.s be made' a:v·a.il
able to yo\ir committee. Su~b r ·eport:s ·have 
.long beer) b.e ld to be Qf a CQl')f.i.de nt_ial n.ature. 

* * * 
I feei certai.n t .hat you can readily s·ee 

the reasons why We cannot turn over to 
your canmittee (~h~) . _i.nvestigat.ive reports 
or .fi.les you seek • • • • .ll/' 

... 

W .· Al.t)lough 't .hi_s oI_>iz:iion ·~rose .~n t~~ col,lte.xt of ':l requ_es~ fot". 
~1 v1l rat.bet: t .ban cr1.m1_l')al l _r)vest19at1.ve .f il_es, we _include ·1.t 
here bec·aus·e t .he reasons advanced by ~tt9r·ney Gener·a1 Jac~·son 
apply with e·9u·a1 .force to criminai Jnvestigative files. 

. 17/ Heari.ngs be.fore tJ1~ Subcornmi.tee of t .he Comm.i.ttee on_ 
Expel)di.tures in t.h~ Execut_i ve Departmel)t.s, 80th Cong., 2d 
Se s s • 5 9 S ( 1.9 4 8 ) • . 
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~he subcanmittee then ·sought to reassure :the ·0epa~tment tb~t 
it did not int.end. at that time to seek · ~any :i.nformation as to 
the confidential •sources frcm which the information w·as 
obtained," to· whi~h · the Department repl.ied th.at ·tbe. in.vesti_ga
t~on was l)Ot yet canplete and referred to the ·previous 'lett~r·s, 
again refusing t .he ·f.iles. However I t .he .Department did of.fer 
s·u~aries of ·report.s · and information ccmta1ned ii) the file 
for the subcommittee's con(idential use. _!!/ 

13. 1952. 

on March ·1·, .1952, .~resident Truman ·directed t_he 'heads of 
alJ departments and agencies. to decl_ine .to .cemply with a 
·congression·a1 request for inf.orrn·ation ·COQcerQi.ng cas·e.s referred 
~o t .he pepartment· ·of Just.ice for either civil or. ci::imi.nal 
action, in ·whic.h action w·as declJned or not completed by the 
Department.. .In. r·esponse to .~he r·equest, ·:president Truman 
wrote · t .o ·t .}?.e · Ch~irman ·of' a Speci·ai_ Sub9om~ittee of ·the House 
Committee on ·tbe Judiciary: ,. •· 

this request o.f yours i_s so .broad and 
s·-weeping _in scope ~hat i_t _ would ~eriously 
interfere with the conduct of the Gove:r.n
iner:it •s busi.l).ess if. the dep:artments and · 
agencies should under.take to canply· with 
it .• .• • • 1All ·t _hi.s would be done, not 
for ·the purpose of . . invest.igat.i.ng speci.f.i~. 
complai.nts, not .for: ~he purpose of ·~va.l.uat
i .r:ig credJbie evidence Qf. wr·oogdoing·, but 
on the basis of ~ dragnet app:r.oa9h to 
ex·ami.nil)g the administr·atiori o! the 'laws. 

t do .not bel.ieve ·such a proc:edure ·to . be 
compatible with ithos·e pr·ovisions· Qf. t .be 
Col)stJtution \'lhich ·vest the executi.ve 
powei:: .in t _he -~t:'eside' nt. al)d _impose on him 
the duty to s'EH~ . t_hat t .he _laws are .faith-. 
. ful.ly execut.ed. ll/ 

. .!Y '.!£ .• at 594-96. See· also H.R. Rep •.. No. 2~41, 80th Co.l)g. I 

2d Sess. 7, 2-1-.23 ( 1948). -

W T,he ._Publ_ic 'Pape:r.·s of· t _he Pres i'dent.s, Harry. s. Tru·mar:i, 
1.952-53 I at 199 •. ' .. 
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On .April .22, 1.952, -~ct(ng • Attor.:n.ey Gen~r·a1 Per.lman. wrote 
th.e Chie( Couns·e1 of t .he House Subcommittee. to Inv~stigate 
the ·Departmel)t Qf Justice, i '.n :response to flve l~tt.er·i sent 

'by the subcommittee .in ApriJ, 1.952 fox:: .i.nspection Qf Department. 
of Justice ·f.il.es, reiter·ating th~ agr'eernent which h~ and t .he 
subcommittee })ad reached regardi.ng: the p·roducti<;m of additional. 
Department .of Justice fi.les JI). aid of ·t .he su}?committee 's. 
i.l)vest..ig·ation. That .agreement ·provided for t .he following: 

l. Requests lnvo'iving open cases, e it.her civil or 
crimi.nal·, ·would not be honored:· however, a written or or·a1 
st·atus report OI) t.h~ · c·ases would be fur·nished. 

2. ~s to clos·ed cases -- cases ·in whic_h ·the .'Oepar.:tmel)t 
,had com·pleted pros·ecution -o:c:· co.nsider·ation wi.t .hout su'i t --. 
the f i~l.es would be made ·availabl~ •. 

·3. ·As to al.l files made av·ailable, 'Mr. Perlman emphasi.zed 
th~t the _Department. would "withhold f.rom inspect_ion all F·ar 
r ·epo:c:ts al')d conf_idential J .nfot".ltlation, reports· of any 9th.er 
investigat.ive agencies·, ·and ·any ot.her.: document.s 9~ntail)ing 
the names of' inf°ormer·s or other data, the disclosure • of which 
w<?uld be det.rimenta.l to .the ·publ.ic· 'inte.rest·." . 

4. ,Per·sol')n.el f.iles would nevei:: be. d_i_sclosed, except in 
cas·es wher·e Se_ l')·at~ committ.ees ·were consider.:ing nominations 
made by ·t .he Presidel')t • . £QI 

14. 12.il 

. Dur_ing a House Commit.tee .i.ovestig'ation .i.nto t.he My. Lai 
mass·acre, Cong~ess.man Rivers ·requested "al.l reports , affidavits, 
photogx::·aphs and all other pertinent documer:it.s, ·and matex::ial 
which nfay have ·any probative v·alue" concerni.ng the Arm_y's 
ongoing i.nvestigat_ion. i .Q.to the. i.ncident. Thomas ~auper , . 
Deputy ~ssistal)~ ·~ttox;·n~y General, Of.£ i~e of _Legal Counsel, 
gave the DeJ;?artmel')t of Justice·•s approva.l of ·a .'propos·ed letter· 

W Memorandum Reviewing lnquh::ie s ·by the · tegi_sl~tive Br·anch 
I!uriz:ig t .he Per_iod 1948-"195·3, Concer:ning the ~cisiorimaking 
Process and · Documents of the .. Executive ·sx:-ancl:i, 46·-47 
(unpubl_ished ,- anonymous. Department of Justice •document). 

1:1 
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to Congressman . River·s f-rom .secret_ary of ·the ~x::my R~sor, wh.ic_h 
explained why thi.s material could not .be ·d.isclosed. ~r· . Kau·per 
st·ated as follows: · 

Over ·a m.unber. of year, .a number of reasons 
have been advanced for the traditional re
fus·a1 of the -Executive to supply Congress 
with i.nfor.mation ·from opeo _inves~igationa.l 
files. Most. important, the · Execut=iv~ can-

.not effect_i vely ·in~estigate lf Congress .is, 
~i.n a sense, a ·partner - ~_n the i .nvestigat_io:n • 
. I .£ .a c<;m.gressiona1 committee is fully, 
~pprised· of al.l detail.s of an ·i .nvestiga
tion as the i.nvestigation pr;:oceeds, t _here 
_is a substari~i~l danger tha~ ·cpngr~ssional 
pre~s~re will· .i.n_f1uenc.e ·the .cours·e of t .he 
investig·aticn. . The My ·tai invest_igat_i~m.s 
clearly r 'epr·es·ent ~ugh ·a danger. ll/ 

., 
_l_S. 1972 

., 

- · 
·on ~ugust '•l.S, 1972. ·Senator Kennedy, Chai.rmal) of ti)~ 

Subcommittee · oQ 'Adrqi_n_ist_rat;~ve Pr·act_ice and Pr·ocedlire ·of the 
Senate· Committee on the Judi'ciary , .. reques~ed f_rom the secu·r.i.ties 
and E.xc.hange ~ommission •documents, statements, and ·ot,P.er 
mate.r.i:als • r~ lat_i_~g to . t _he Commission's stock tr·adil')g invest-i.
gati0n of the ~Inter.·national Te~ephone ~.l)d Telegrapl) CdrJ;?oratJon 
("ITT"). On ~ugust. 31, 1972_ C_hai.:c:man Casey of. th~ Cornmi_ssion 
wrote Senator Kennedy as f·ol_lows: · 

:I'.he ·canmis.sior:i has,. as y9ur letter· .poi.nts · 
out, .i.n.i.tiated ·and s~t.tled ci vi.l actions 
invol.vil')_g .some of ·t .he trans·actions und.er 
il)vestigat.ioi'.).. However, .the ·st·aff informs 
me that _it is ,.sti.11 inve.st_igating ot.!:ler 
collateral matter.s ·w~ich might lead to 
appropr.iate proceedi_ngs. 

W Memor·andum for Hono;-abl~ !Edward ·L •. l:idrgan, Deputy: Coiinse·1 
to the · ~resident, from Thomas E •. !(auper, _Deputy Assistant 
Attor;:ney Gener·a1, Office of Legal. Counsel. (Dec. 1_9 ·, 1969), at 
2. 
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In -such .i.nve~t~gations . tl~e Commission · 
has ~en likened to ·a gt'and ~ jury and l~ke 
a grand jury it ·is .th~ Commission·• s 1pol:icy 
to condu.ct .its · investigat~ons on a . conf~
dential- basis. According"ly, in order to 
protect the .9ontent.s of its ·investi_gatory 
,files and ·the. integrity of its invest.i.;. 
·_g_ati ve procedures, the Caruniss~on re-
fra~ns frcm giving out material f~om 
its Pending · ~nvestigations. Pursu·ant 
~o "this :establi.shed· procedu;'e, it .is 
·the •CQmmission 's decision to res·pect
ful-ly refuse · ·.your request. 22/ 
. - -

On $eptember <21, 1972 Cha.it:Iri~n Sta9ger·s of the Special 
. Subcommittee on Invest.igations of ·the House Committee on 
~nter;state and" Foreign ·Comxre.rce· J:t\ade a simi.lar r·equest f°qr 
Cemm~ssion .• docu!flents ·concerning .its 'i_nvestigations o~ ITT. 
On Sep~erilber 26, .1972 Chai:c:xnari Casey ·responqed: · 

' 'It is ' t;he 9ener·a1 ~ pol~cy of this Commission 
:not to · make publ_ic or del.iver to .any 
Qther party, xnaterials , . records and 
docune~ts, d~t;ing ·t .he course of thi.s .ki_nd 
.of ,·an inve~tigation and .for; a . ve;.-y good 
reason. Any ~nvestigation m~ght iead to 
referr·a1 by. :the Commission of its investi-

•gative .fi.les to ·the Depa_rtmen~ of Justice 
·with ·a recommendation :for crimina1 pro
secution. :In such cases, 'the Conimission 
.has ~h.e s·ame . obl_iga~ion a~ .a grand· jury 
to_ protect poss~ble ·defendants ·from being 
unfairly injured by th~ ,possibi·lity ·of a 
damaging but not fully substantiat~d 
charge • As you know,. the· Courts have 
strictly c9nstrued the ~ight of a defen
dant ·to' .be .free '.f.r<X!' p;-e-tr ial ;publ.ici ty. 

·we do not want to take · the chance that 
.ou;- :release of any material obtained 

Bf . Legislative Oversight of SEC: Inquiry .' into Withholding 
and Transfer ·of Agency Fi1es: Pertaining to ·1TT, Hear.1ng · Before 
·the Senate Subcommittee on I~vestigations o~ t~~ H9use 
·Committee on ·interstate and Foreign Commerce, ·9~d Cong., 2d 
Sess. 29-30 :( 1972). 
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. pur~uant to our subpoena issue~ for ~he 
purpose of .enforcing secu~ities law 
wouid impair t_he right.s of possible defen
.dants or render in~ffective any ·action 
t ·aken ·to enforce the .law. I am sure that 
you- can unders~and our need to keep this 
file i_nviolate .at this time. W 

16. 1976 

·on Jal)uary 31, 1976 Chairwoman ;Abzug of the .Subcommittee 
-on G9vernment. Infor_mation -and ·1ndividu·a1 Rights of the House 
Committee on. Gov~rnment Operations .requested· inte;-view 

· st~tements -an~ i_nve~t-~gative · report.s concerning .do;nestic
.intell_igence .. matters ·fran ·the open files ·of .the Federal Bureau· 
of :-Invest.ig~tion. . on "February -26, '1_976 Deputy Attorney 
Gener-al Har;old R. Tyler, Jr. wrote Chai_rwom·an .Abzug, .explain
·ing ·why these documents could' not ~ disclosed to • the 
$ubcommi ttee : . 

First,. the Executive ar-anch must m·ake 
.a stz;ong effort to protect innocent .in
dividuals. Disclosl:Jre .of ·investigative 
f_iles and report_s, whic~ often c6nta~I) 

~i_le~r·s-~y and; i_naccur·ate ·i _nfo;mation, .could 
·do irrepar·able .damage ·to· t_he ·reputation 
of innocent indi v.iduals. 

. . . .. 
~ second,. if the Department c_hanges ·it_s 

policy and discloses · .i_nvestigat_i ve -in.;. 
fo~mation, we could do serious, damage to 
t:;he Department's abil_ity to prosecute 

_prospective defendants ·and to the F.BI's 
:abi·lity-· to detect ·and invest~gate vio
.'._lations of federa_l .criminal ·1aws. 

•• • • • 

"'Third, •t _he detection, and· investigation 
of violations of federal criminal .laws 
and t _he prosecution of individuals al_leged 

W 12· ·at 6.-
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to ba:ve committed ·sue~ viol.ations are 
Execut_ive .funct_ions._ The Attor.r:iey Genet:al, 
se~ving ·a_s the Presideot•s c})ief faw en
forcement o(ficer, _is und~r t _he s·a~ const_i-. 
tutional duty as the President tQ •take 
c·are [that) the ·1,a_ws be .faithfully executed.• 
U.S. Const • . Art. ·1_1, S. 3• That duty en
compass·es th.e responsibi_li_ty to mai.n~ai_n 

' th~ se·paration of Powers so basic- to om:: 
9ove r:·nme nt_. 

The· long history of Ex¢cutive ·ar·anch tr·eatrnel)t_ of .. its 
.fJ.les· pert:ai.n~_l)g to ·ongoi.ng: c·rimioal i.nvestig·ations r~vea·l_s ·a 
consi.stent pr·actice of withholding suq_h :i_nfoc:m·ation from 
Coogress unti_l -such ·time as the investigation. is .clo's:ed._ The 
s_epar·at.i .on of power·s orda_i_ned by oux:: Coostitution has be~.n 
cor:istru~d by executive off~cials ~thr.ou_gh9ut the· history of 
t.h~ Qat.ion to require that wri tt.el'.l materia.l generated Jn the 
cou·r ·s·e qf -an act_i ve cr.imi_n·a1 "investigat.ion· must. rem·ain 

·confidential. · · 

• ' • 111 

.cc: D. Lowell Jen·s·en · 

Rober.t. B. ShanJ<:s 
~puty ~s_si_stal')t Attor.·ney Gener·a1 
Of_fjce of Le_Qal CoU-r:i_se l 

. . 
As·sociate ~ttor·r:iey General 
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