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DETENTION

You have asked our opinion whether you should recommend to the Secretary of Defense
that Jose Padilla, aka “Abdullah Al Muhair,” qualifies as an enemy combatant under the laws of
armed conflict, and whether he may be detained by the United States Armed Forces. Based on
the facts provided to us by the Criminal Division,' we conclude that the military has the legal
authority to detain him as a prisoner captured during an international armed conflict.
Additionally, we conclude that the Posse Comitatus Act, 18 US.C. § 1385 (1994), poses no bar
to the military’s operations in detaining Padilla.

The facts provided to us show that Padilla, who is a U.S. citizen, is associated with al
Qaeda, the terronst organization that launched the attacks of September 11, 2001, and that he
recently entered the United States as part of plot to commit acts of sabotage that might have
resulted in massive loss of life. We conclude that Padilla is properly considered an enemy
combatant and may be turned over to military authorities for detention as an unlawful enemy
combatant

I

We note at the outset that the authority of the President as Commander in Chief to seize
and detain enemy combatants in an armed conflict 1s settled beyond peradventure. As Chief
Executive of the Nation and the “Commander in Chief of the Army and Navy of the United
States,” U.S. Const., Art. I, section 2. the President has full authority to direct the armed forces
to seize enemy forces in an armed conflict and detain them until the end of any armed conflict.

! See Memorandum for Jav S. Bybee, Assistant Attorney General, Office of Legal Counsel, from: Michael Chertoff,
Assistant Attormey General, Criminal Division, Re; JOSE PADILIA, aka “Abdullah A1 Muhajir” (June 7, 2002).



See generally Memorandum for William J. Haynes II, General Counsel of the Department of
Defense, from Jay S. Bybee, Assistant Attorney General, Office of Legal Counsel, Re: The
President’s power as Commander in Chief to transfer capiured terrorists to the control and
custody of foreign nations (Mar. 13, 2002) (“*OLC Transfer Memorandum™). The authority of a
belligerent to seize enemy forces is long-settled under the laws and customs of war, see, e.g., L.
Oppenheim, International Law 368-69 (H. Lauterpacht ed., 7th ed. 1952), and has been reflected
in international conventions on the law of armed conflict since some of the very first
codifications were produced, see, e.g. Geneva Convention Relative to the Treatment of Prisoners
of War, Aug. 12, 1949, 6 US.T. 3316 (“GPW?); Hague Convention (IV) Respecting the Laws
and Customs of War on Land, Oct. 18, 1907, Annex I arts, 4-20. As the Supreme Court
explained in Ex parte Quirin, 317 U.S. 1, 31 (1942), “[IJawful combatants are subject to capture
and detention as prisoners of war by opposing military forces” and “[u]nlawful combatants are
likewise subject to capture and detention.” '

This authority to seize enemy combatants has been exercised in conflicts throughout the
history of the MNation, from the time of the Founding to the present. See gemerally 1Lt. Col
George G. Lewis & Capt. John Mewha, History of Prisoner of War Ulilization by the United
States Army 1776-1945, Dep’t of the Army Pamphlet No. 20-213 (1955); see also Case of
Jefferson Davis, 11 U.S. Op. Att’y Gen. 411, 411 (1866) (stating that Jefferson Davis and others
“have been heretofore and are vet held as prisoners of war” and that “[u]ntil peace shall come in
fact and in law, they can rightfully be held as prisoners of war").' Indeed, early in the Nation’s
history it was determined that the President could direct the capture of those in the service of an
enemy whenever the United States was engaged in hostilities — even without a declaration of
war, see | Op. Att’y Gen. 84, 85 (1798) (explaining that a person acting with a commission from
France during the Quasi-War should be “confined as a prisoner of war”), and that authority has
been routinelv exercised ever since, most recently in conflicts such as Korea, Vietnam, and the
Gulf War. See generally OLC Transfer Memorandum.

In addition, we note that it is well established that the United States is currently in a state
of armed conflict to which the laws of armed conflict apply. In response to the attacks of
September 11, Congress passed 5.J. Res. 23, which authorizes the President to use military force
against the “nations, organizations, or persons” that “planned, authorized, committed, or aided
the terrorist attacks that occurred on September 11, 2001, or [that] harbored such organizations
or persons.” Authonization for Use of Military Force, Pub. L. No. 107-40, 115 Stat. 224 (2001).
The President, acting under his authority as Commander in Chief, and with congressional
support, dispatched the armed forces of the United States to Afghanistan to seek out and subdue
the al Qaeda terrorist network and the Taliban regime that had supported and protected it, and

"In fact. even when the United States is not itself involved in an armed conflict, in order
to preserve the United States’ position as a neutral power with respect to an armed conflict being
waged between other belligerents, the President may direct the armed forces to capture and
detain combatants from another nation who seek refuge in U.S. territory. See, e.g., Ex parte
Toscano, 208 F 938, 940 (S.D. Cal. 1913) (rejecting petition for habeas corpus filed by Mexican
soldiers so captured and interned during civil war in Mexico). Such combatants may be seized
and, without being charged with any violation of law, interned for the duration of the contlict.

See id.



our armed forces are still engaged in hostilities in Afghanistan. Moreover, in issuing the Military
Order of November 13, 2001 that provides for the creation of military commissions, the
President expressly concluded that “[iJnternational terronsts, including members of al Qaida,
have carried out attacks on United States diplomatic and military personnel and facilities abroad
and citizens and property within the United States on a scale that has created a state of armed
conflict that requires the use of the United States Armed Forces.” Military Order, The Detention,
Treatment, and Trial of Certain Non-Citizens in the War Against Terrorism, 66 Fed. Reg. 57833
(Nov. 13, 2001) This Office has also previously concluded that the United States is in a state of
armed conflict with the al Qaeda terronist network and with the Taliban. See, e.g., Memorandum
from Patrick F. Philbin, Deputy Assistant Attorney General, Office of Legal Counsel, to Alberto
R. Gonzales, Counsel to the President, Legality of the Use of Military Commissions To Try
Terrorists, Nov. 6, 2001, at 22-33 (“Military Commission Memorandum”™), Memorandum to
Alberta Gonzales, Counsel to the President, from Jay S. Bybee, Assistant Attorney General,
Office of Legal Counsel, Re: Application of Treaties and Laws to al Qaeda and Taliban
Detainees (Jan. 22, 2002).

The facts provided to us establish that Padilla is properly considered an enemy
combatant. The facts show that he recently entered the United States as part of a plan to conduct
acts of sabotage that could result in a massive loss of life. Specifically, Padilla was traveling to
the United States from Pakistan, and while abroad he had meetings with a senior al Qaeda
operative with whom he discussed a plan to detonate a radiclogical explosive device in the
United States. Padilla apparently has already conducted research into the construction of such a
weapon and had considered ways with which to obtain the necessary nuclear material. He had
received training, at the direction of a senior al Qaeda official, in the use of explosives. It is well
settled under the laws of war that such saboteurs are combatants who may be seized and
detained; indeed, they are unlawful enemy combatants. See, e.g., £x parte Quirin, 317 US, at
35-37 (“[T]hose who during time of war pass surreptitiously from enemy territory into our own,
discarding their uniforms upon entry, for the commission of hostile acts involving destruction of
life or property, have the status of unlawful combatants . . . .”).

Padilla entered the country without any weapons or materials for the planned bomb,
because it appears that he was engaged in preliminary reconnaissance at the direction of al Qaeda
officials. That 1s irrelevant, however, to the determination of his status as an enemy combatant
He entered the United States in furtherance of the plan to later deploy a radiological explosive.
Even if Padilla’s immediate purpose upon this visit was only reconnaissance or gathering
information, he still qualifies as an enemy combatant subject to seizure and detention. Under the
laws of war, it is well settled that scouts or other members of enemy forces whose only purpose
is gathering information may be seized and detained. Moreover, as the Supreme Court explained
in Quirin, persons are “not any the less belligerents if . . . they have not actually committed or
attempted to commit any act of depredation or entered the theatre or zone of active military
operations.” 317 U.S. at 38. Because Padilla entered the United States in furtherance of a plan
to commit sabotage, the mere fact that he did not succeed (or was not so close to consummating
the plan that he would have weapons material with him) does not alter his status as a combatant
subject to seizure.

1.



The only difficulty presented by this case arises from the fact that Padilla is a U.S. citizen
who was seized in the United States. He was detained upon his entry into the United States at
Chicago’s O'Hare International Airport. This fact scenario thus implicates the limitations on
applying the laws of war to U.S. citizens that the Supreme Court set out in Ex parte Milligan, 71
U.S. 2 (1866), and Ex parte Quirin, 317 U.S. 1 (1942).

In Ex Parte Milligan, Union forces in the state of Indiana had seized a civilian named
Milligan and tried him by military commission on various charges including giving aid and
comfort to the enemy conspiring to seize weapons in federal arsenals, and planning to liberate
Confederate prisoners of war. Milligan was a U.S. citizen and resident of Indiana. He had not,
however, ever been a resident of one of the Confederate states, nor had he crossed into enemy
territory, nor been a member of the military of the United States nor, it appears, of the
Confederacy It is unclear from the case whether Milligan actually ever communicated with
members of the Confederate government or armed forces.

The Supreme Court held that Milligan could not be constitutionally subjected to trial by
military commission. It found that the military could not apply the laws of war to citizens in
states in which no direct military threat exists and the courts are open. It is worth quoting the
relevant passage:

[the laws of war] can never be applied to citizens in states which have upheld the
authority of the government, and where the courts are open and their process
unobstructed. This court has judicial knowledge that in Indiana the Federal authority was
always unopposed, and its courts always open to hear criminal accusations and redress
grievances, and no usage of war could sanction a military trial there for any offence
whatever of a citizen in civil life, in nowise connected with the military service.

71 US. at 121-22. Thus, the Court made clear that the military could not extend its authority to
try violators of the laws of war to citizens well behind the lines who are not participating in the
military service

Milligan left open, however, whether the laws of war could apply to a person who was
more directly associated with the forces of the enemy, and hence could be detained as a prisoner
captured during war.® The government argued that Milligan was such a prisoner of war. The
Court, however, rejected that claim because Milligan had not committed any “legal acts of
hostilities against the government,” but instead had “conspired with bad men to assist the
enemy.” As the Court explained:

But it is insisted that Milligan was a prisoner of war, and, therefore, excluded from the
privileges of the statute [of habeas corpus] It is not easy to see how he can be treated as
a prisoner of war, when he lived in Indiana for the past twenty years, was arrested there,
and had not been, during the late troubles [i.e, the Civil War], a resident of any of the
states in rebellion. If in Indiana he conspired with bad men to assist the enemy, he is

* We are using prisoner of war here not in the Geneva Convention sense, but only as 1t refers to individuals who can
be legitimately detained under the customary laws of war.



punishable for it in the courts of Indiana; but, when tried for the offence. he cannot plead
the rights of war; for he was not engaged in legal acts of hostility against the government,
and only such persons, when captured, are prisoners of war. If he cannot enjoy the
immunities attaching to the character of a prisoner of war, how can he be subject to their
pains and penalties?

Jd at 131° Thus, the Supreme Court concluded that Milligan could not be held as a prisoner of
war because his actions were not sufficient “acts of hostility” to place him within the category of
enemy belligerents.

In Ex parte Quirin, the Court clarified and restricted the scope of its holding in Milligan.
In Quirin, several members of the German armed forces who had covertly entered the United
States with the objective of committing acts of sabotage were seized and ultimately tried by
military commission. The FBI captured the saboteurs within the United States after they had
hidden their uniforms and infiltrated into New York and Chicago. The Supreme Court
concluded that they were properly held by the military and tried by military commission even
though one of the defendants (Haupt) was allegedly a citizen, their plans occurred behind the
front lines within states unthreatened by war, and the courts within the United States were
operating openly

The Court found that Milligan does not apply to enemy belligerents captured within the
United States. See Military Commissions Memorandum at 14-16. The status of the saboteurs in
Quirin as enemy belligerents, rather than non-belligerent civilians, was easily determined due to
their training in the German Reich, their membership in its Marine Infantry, their transportation
bv German submarine, and their initial dress in German uniforms. The Court expressly
distinguished Milligan on the basis that Milligan had been a civilian, and not an enemy
belligerent. From the facts of Milligan, “the Court concluded that Milligan, not being a part of or
associated with the armed forces of the enemy, was a non-belligerent, not subject to the law of
war save as—in circumstances found not there to be present and not involved here—martial law
might be constitutionally established.™ 317 U.S. at 45 (emphasis added). Because the Nazi
saboteurs were belligerents, the Juirin Court found that Milligan did not apply.

Indeed, the Court made clear that status as a citizen would not allow one who had the
status of a belligerent to escape military jurisdiction, even if he were captured within the United
States. As the Court declared, “[c]itizenship in the United States of an enemy belligerent does
not relieve him from the consequences of a belligerency which 1s unlawful because in violation
of the law of war™ /d at 37. The Court continued: “[c]itizens who associate themselves with
the military arm of the enemy government, and with its aid, guidance and direction enter this
country bent on hostile acts are enemy belligerents within the meaning of the Hague Convention
and the law of war.” Jd at 37-38,

* The end of this passage might be read to suggest that the government may apply the laws of war only to lawful
combatants. That is plainly incorrect, as the Supreme Court itself explained in Ex Parte Quirin: “Unlawful
combatants are likewise subject to capture and detention, but in addition they are subject to trial and punishment by
military tribunals for acts which render their belligerency unlawful ™ 317 U5 at 31



In discussing the fact that the German saboteurs also fell into the category of unlawful
combatants, the Court explained why a mission of sabotage within the United States quaified as
acts of belligerency According to the Court:

[E]ntry upon our territory' in time of war by enemy belligerents, including those acting
under the direction of the armed forces of the enemy, for the purpose of destroying
property used or useful in prosecuting the war, is a hostile and war-like act. It subjects
those who participate in it without uniform to the punishment prescribed by the lav of
war for unlavful belligerents. It iswithout significance that petitioners were not alleged
to have borne conventional weapons or that their proposed hostile acts did not necessarily
contemplate collision with the Armed Forces of the United States. [The rules of land
warfare] plainly contemplate that the hostile acts and purposes for which unlawful
belligerents may be punished are not limited to assaults on the Armed Forces of the
United States.

317 U.S. a 36-37. Thus, the Court found that capture of the defendants away from the front did
not ater the status of the German saboteurs as enemy belligerents. Instead, the Court found that
enemy belligerents who sought to commit sabotage remained subject to military jurisdiction,
even if captured in areas of the United Statesfree from threat of direct enemy attack.

Moreover, the Court explained that the fact that the German saboteurs had only entered
the country and had not yet implemented their destructive plans did not ater their status as
belligerents As the Court observed, "[n]or are petitioners any the less belligerents if, as they
argue, they have not actually committed or attempted to commit any act of depredation or
entered the theatre or zone of active military operations.” Id. a& 38. Indeed, an opposite result
would be absurd. It would alow the government to apply the laws of war to those captured
outside the United States, while requiring the government to provide enemies who attack the
nation directly with the higher standards of treatment required for those accused under the
federa crimina laws.

Thus, Quirin made clear the limitations on Milligan. Milligan found that non-belligerent
civilians behind the lines, where martial law is not declared and the courts are open, could not be
subject to treatment as combatants subject to seizure by the military under the laws of war.
Quirin makes clear that Milligan does not apply to enemy belligerents, even if those belligerents
are citizens and are captured within the United States outside any theatre of active operations.

The facts in this case are not squarely on dl fours with either Milligan or Quirin. Unlike
the circumstances of Quirin, the nation's current enemy is not a traditional nation-state with a
uniformed, regular armed force. Instead, the nation is a war with an international terrorist
organization, whose members have entered the nation covertly and have infiltrated our society in
deeper cells. Asdemonstrated by the attacks on September 11, d Qaeda members seek to attack
American civilian targets without any military value, rather than conduct conventional military
campaigns We conclude, however, that the instant caseisfar closer to the scenario presented in
Quirin than Milligan. Under the reasoning in Quirin, Padilla properly qualifies as a belligerent
(or combatant) who may be seized by the military and held at least until the end of the conflict.
The nature of Padilla’'s plan in itself qualifies him as a belligerent. The detonation of a



