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United States District Court
istrict of Texas
St RS
IN THE UNITED STATES DISTRICT COURT FEB 1 6 2015
FOR THE SOUTHERN DISTRICT OF TEXAS
BROWNSVILLE DIVISION David J. Bradley, Cleck of Court

STATE OF TEXAS, ET AL.,
Plaintiffs,
V. CIVIL NO. B-14-254

UNITED STATES OF AMERICA, ET AL.,
Defendants.

O L Ly L L A A

ORDER OF TEMPORARY INJUNCTION

The Court having found that at least one Plaintiff has satisfied all the necessary elements
to maintain a lawsuit and to obtain a Temporary Injunction hereby grants the Motion for
Temporary Injunction [Doc. No. 5]. The United States of America, its departments, agencies,
officers, agents and employees and Jeh Johnson, Secretary of the Department of Homeland
Security; R. Gil Kerlikowske, Commissioner of United States Customs and Border Protection;
Ronald D. Vitiello, Deputy Chief of United States Border Patrol, United States Customs and
Border Protection; Thomas S. Winkowski, Acting Director of United States Immigration and
Customs Enforcement; and Leon Rodriguez, Director of United States Citizenship and
Immigration Services are hereby enjoined from implementing any and all aspects or phases of
the Deferred Action for Parents of Americans and Lawful Permanent Residents (“DAPA”)
program as set out in the Secretary of Homeland Security Jeh Johnson’s memorandum dated
November 20, 2014 (“DAPA Memorandum™), pending a final resolution of the merits of this
case or until a further order of this Court, the United States Court of Appeals for the Fifth Circuit
or the United States Supreme Court. The reasons for this injunction are set out in detail in the
accompanying Memorandum Opinion and Order, but, to summarize, it is due to the failure of the

Defendants to comply with the Administrative Procedure Act.
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For similar reasons, the United States of America, its departments, agencies, officers,
agents and employees and Jeh Johnson, Secretary of the Department of Homeland Security; R.
Gil Kerlikowske, Commissioner of United States Customs and Border Protection; Ronald D.
Vitiello, Deputy Chief of United States Border Patrol, United States Customs and Border
Protection; Thomas S. Winkowski, Acting Director of United States Immigration and Customs
Enforcement; and Leon Rodriguez, Director of United States Citizenship and Immigration
Services are further enjoined from implementing any and all aspects or phases of the expansions
(including any and all changes) to the Deferred Action for Childhood Arrivals (“DACA”)
program as outlined in the DAPA Memorandum pending a trial on the merits or until a further
order of this Court, the Fifth Circuit Court of Appeals or the United States Supreme Court.

In addition to any other relief provided by law, the Defendants are given leave to
reapproach this Court for relief from this Order, in the time period between the date of this Order
and the trial on the merits, for good cause, including if Congress passes legislation that
authorizes DAPA or at such a time as the Defendants have complied with the requirements of the
Administrative Procedure Act. The parties are ordered to meet and confer and formulate and file
with the Court by February 27, 2015 an agreed upon (to the extent possible) schedule for the
resolution on the merits. The Court will hold a conference call among counsel after it reviews
this submission.

The Court has considered the issue of security as per Rule 65(c) of the Federal Civil
Rules of Procedure. It finds that the Defendants will not suffer any financial loss that warrants
the need for the Plaintiffs to post security. The Fifth Circuit has held that a district court has the
discretion to “require no security at all” and the Court hereby exercises that authority based upon

the facts and circumstances of the case, the issues being decided and the parties involved.




Case: 15-40238 Document: 00512966900 Page:5 Date Filed: 03/12/2015
Case 1:14-cv-00254 Document 144 Filed in TXSD on 02/16/15 Page 3 of 3 éi

Kaepa, Inc. v. Achilles Corp., 76 F.3d 624, 628 (5th Cir. 1996); see also Corrigan Dispatch Co.
v. Casa Guzman, S.A., 569 F.2d 300 (5th Cir. 1978); Wright & Miller, Federal Practice and

Procedure, § 2954.

Signed this 16™ day of February, 2015.

Sy -

Andrew S. Hanen
United States District Judge
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS
BROWNSVILLE DIVISION

STATE OF TEXAS, ET AL,
Plaintiffs,
V. CIVIL NO. B-14-254

UNITED STATES OF AMERICA, ET AL.,
Defendants

wn W W W W W W

MEMORANDUM OPINION AND ORDER

This is a case in which twenty-six states or their representatives are seeking injunctive
relief against the United States and several officials of the Department of Homeland Security to
prevent them from implementing a program entitled “Deferred Action for Parents of Americans
and Lawful Permanent Residents.”* This program is designed to provide legal presence to over
four million individuals who are currently in the country illegally, and would enable these
individuals to obtain a variety of both state and federal benefits.

The genesis of the problems presented by illegal immigration in this matter was described
by the United States Supreme Court decades ago:

Sheer incapability or lax enforcement of the laws barring entry into this country,

coupled with the failure to establish an effective bar to the employment of

undocumented aliens, has resulted in the creation of a substantial “shadow
population” of illegal migrants—numbering in the millions—within our borders.

! The Plaintiffs include: the State of Texas; State of Alabama; State of Arizona; State of Arkansas; State of Florida;
State of Georgia; State of Idaho; State of Indiana; State of Kansas; State of Louisiana; State of Montana; State of
Nebraska; State of North Dakota; State of Ohio; State of Oklahoma; State of South Carolina; State of South Dakota;
State of Utah; State of West Virginia; State of Wisconsin; Attorney General Bill Schuette, People of Michigan;
Governor Phil Bryant, State of Mississippi; Governor Paul R. LePage, State of Maine; Governor Patrick L.
McCrory, State of North Carolina; and Governor C. L. “Butch” Otter, State of Idaho. The States of Tennessee and
Nevada were added in the latest Amended Complaint. All of these plaintiffs, both individuals and states, will be
referred to collectively as “States” or “Plaintiffs” unless there is a particular need for specificity.
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The Attorney General recently estimated the number of illegal
aliens within the United States at between 3 and 6 million. In
presenting to both the Senate and House of Representatives several
Presidential proposals for reform of the immigration
laws—including one to “legalize” many of the illegal entrants
currently residing in the United States by creating for them a
special statute under the immigration laws—the Attorney General
noted that this subclass is largely composed of persons with a
permanent attachment to the Nation, and that they are unlikely to
be displaced from our territory.

“We have neither the resources, the capability, nor
the motivation to uproot and deport millions of
illegal aliens, many of whom have become, in
effect, members of the community. By granting
limited legal status to the productive and law-
abiding members of this shadow population, we will
recognize reality and devote our enforcement
resources to deterring future illegal arrivals.” Joint
Hearing before the Subcommittee on Immigration,
Refugees, and International Law of the House
Committee on the Judiciary and the Subcommittee
on Immigration and Refugee Policy of the Senate
Committee on the Judiciary, 97th Cong., 1st Sess., 9
(1981) (testimony of William French Smith,
Attorney General).

This situation raises the specter of a permanent caste of undocumented resident

aliens, encouraged by some to remain here as a source of cheap labor, but

nevertheless denied the benefits that our society makes available to citizens and

lawful residents. The existence of such an underclass presents most difficult

problems for a Nation that prides itself on adherence to principles of equality

under law.
Plyler v. Doe 457 U.S. 202, 218-19 & n.17 (1982). Thus, even in 1982, the Supreme Court
noted in Plyler that the United States’ problems with illegal immigration had existed for decades.
Obviously, these issues are still far from a final resolution.

Since 1982, the population of illegal aliens in this country has more than tripled, but

today’s situation is clearly exacerbated by the specter of terrorism and the increased need for
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security.? Nevertheless, the Executive Branch’s position is the same as it was then. It is still
voicing concerns regarding its inability to enforce all immigration laws due to a lack of
resources. While Congress has not been idle, having passed a number of ever-increasing
appropriation bills and various acts that affect immigration over the last four decades (especially
in the wake of the terrorist attacks in 2001), it has not passed nor funded a long term,
comprehensive system that resolves this country’s issues regarding border security and
immigration. To be sure, Congress’ and the Executive Branch’s focus on matters directly
affecting national security is understandable. This overriding focus, however, does not
necessarily comport with the interests of the states. While the States are obviously concerned
about national security, they are also concerned about their own resources being drained by the
constant influx of illegal immigrants into their respective territories, and that this continual flow
of illegal immigration has led and will lead to serious domestic security issues directly affecting
their citizenry. This influx, for example, is causing the States to experience severe law
enforcement problems.®> Regardless of the reasons behind the actions or inaction of the
Executive and Legislative Branches of the federal government, the result is that many states

ultimately bear the brunt of illegal immigration.

% The Court uses the phrases “illegal immigrant” and “illegal alien” interchangeably. The word “immigrant” is not
used in the manner in which it is defined in Title 8 of the United States Code unless it is so designated. The Court
also understands that there is a certain segment of the population that finds the phrase “illegal alien” offensive. The
Court uses this term because it is the term used by the Supreme Court in its latest pronouncement pertaining to this
area of the law. See Arizona v. United Staté82 S. Ct. 2492, 2497 (2012).

¥ See Arizona v. UniteStates, as quoted on p. 58 of this opinion. For example, as the Court writes this opinion,
Brownsville police have been investigating the kidnapping of a local university student. The student was reportedly
kidnapped at gunpoint by a human trafficker a few miles from this Courthouse and forced to transport the trafficker
and an alien who had just crossed the border (the Rio Grande River) from the university campus to their destination.
SeeTiffany Huertas, UT-Brownsville Students on Alert Following Reported Gunpoint Kidnappgiotion 4 News,
Feb. 4, 2015, http://www.valleycentral.com/news/story.aspx?id=1159456#.\VNfHn-bF-wE.

3
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This case examines complex issues relating to immigration which necessarily involve
questions of federalism, separation of powers, and the ability and advisability, if any, of the
Judiciary to hear and resolve such a dispute.

Chief Justice Roberts wrote in National Federation of Independent Business v. Sebelius

We [the judiciary] do not consider whether the [Patient Protection and Affordable
Care] Act embodies sound policies. That judgment is entrusted to the Nation’s
elected leaders. We ask only whether Congress has the power under the
Constitution to enact the challenged provisions.

* * *

Nearly two centuries ago, Chief Justice Marshall observed that “the question
respecting the extent of the powers actually granted” to the Federal Government
“is perpetually arising, and will probably continue to arise, as long as our system
shall exist.” In this case, we must again determine whether the Constitution
grants Congress powers it now asserts, but which many States and individuals
believe it does not possess.

132 S. Ct. 2566, 2577 (2012) (quoting McCulloch v. Maryland17 U.S. 316, 404 (1819)).

. THE ISSUES BEFORE AND NOT BEFORE THE COURT

Although this Court is not faced with either a Congressional Act or an Executive Order,
the sentiment expressed by these Chief Justices is nonetheless applicable. The ultimate question
before the Court is: Do the laws of the United States, including the Constitution, give the
Secretary of Homeland Security the power to take the action at issue in this case? Nevertheless,
before the Court begins to address the issues raised in this injunctive action, it finds that the
issues can best be framed by emphasizing what is not involved in this case.

First, this case does not involve the wisdom, or the lack thereof, underlying the decision
by Department of Homeland Security (“DHS”) Secretary Jeh Johnson to award legal presence

status to over four million illegal aliens through the Deferred Action for Parents of Americans
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and Lawful Permanent Residents (“DAPA,” also referred to interchangeably as the “DHS
Directive” and the “DAPA Memorandum”) program. Although the Court will necessarily be
forced to address many factors surrounding this decision and review the relationship between the
Legislative and Executive Branches as it pertains to the DHS Secretary’s discretion to act in this
area, the actual merits of this program are not at issue.

Second, with three minor exceptions, this case does not involve the Deferred Action for
Childhood Arrivals (“DACA”) program. In 2012, DACA was implemented by then DHS
Secretary Janet Napolitano. The program permits teenagers and young adults, who were born
outside the United States, but raised in this country, to apply for deferred action status and
employment authorizations. The Complaint in this matter does not include the actions taken by
Secretary Napolitano, which have to date formalized the status of approximately 700,000
teenagers and young adults. Therefore, those actions are not before the Court and will not be
addressed by this opinion. Having said that, DACA will necessarily be discussed in this opinion
as it is relevant to many legal issues in the present case. For example, the States maintain that
the DAPA applications will undergo a process identical to that used for DACA applications and,
therefore, DACA’s policies and procedures will be instructive for the Court as to DAPA’s
implementation.

Third, several of the briefs have expressed a general public perception that the President
has issued an executive order implementing a blanket amnesty program, and that it is this
amnesty program that is before the Court in this suit. Although what constitutes an amnesty
program is obviously a matter of opinion, these opinions do not impact the Court’s decision.

Amnesty or not, the issues before the Court do not require the Court to consider the public
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popularity, public acceptance, public acquiescence, or public disdain for the DAPA program. As
Chief Justice Roberts alluded to above, public opinions and perceptions about the country’s
policies have no place in the resolution of a judicial matter.

Finally, both sides agree that the President in his official capacity has not directly
instituted any program at issue in this case. Regardless of the fact that the Executive Branch has
made public statements to the contrary, there are no executive orders or other presidential
proclamations or communique that exist regarding DAPA. The DAPA Memorandum issued by
Secretary Johnson is the focus in this suit.

That being said, the Court is presented with the following principle issues: (1) whether
the States have standing to bring this case; (2) whether the DHS has the necessary discretion to
institute the DAPA program; and (3) whether the DAPA program is constitutional, comports
with existing laws, and was legally adopted. A negative answer to the first question will negate
the need for the Court to address the latter two. The factual statements made hereinafter (except
where the Court is discussing a factual dispute) should be considered as findings of fact
regardless of any heading or lack thereof. Similarly, the legal conclusions, except where the
Court discusses the various competing legal theories and positions, should be taken as
conclusions of law regardless of any label or lack thereof. Furthermore, due to the overlap
between the standing issues and the merits, there is by necessity the need for a certain amount of
repetition.

1. HISTORY OF THIS LITIGATION

On November 20, 2014, Jeh Johnson, in his position as Secretary of the DHS, issued

multiple memoranda to Leon Rodriguez, Director of the United States Citizenship and
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Immigration Services (“USCIS”), Thomas S. Winkowski, Acting Director of the United States
Immigration and Customs Enforcement (“ICE”), and R. Gil Kerlikowske, Commissioner of the
United States Customs and Border Protection (“CBP”). One of these memoranda contained an
order establishing a new program utilizing deferred action to stay deportation proceedings and
award certain benefits to approximately four to five million individuals residing illegally in the
United States. The present case, filed in an attempt to enjoin the rollout and implementation of
this program, was initiated by the State of Texas and twenty-five other states or their
representatives. Specifically, the States allege that the Secretary’s actions violate the Take Care
Clause of the Constitution and the Administrative Procedure Act (“APA”). SeeU.S. Const. art.
I, § 3; 5 U.S.C. 8§ 500 et sed. The States filed this suit against DHS Secretary Johnson and the
individuals mentioned above, as well as Ronald D. Vitiello, the Deputy Chief of the United
States Border Patrol, and the United States of America.” In response to Plaintiffs’ suit, the
Defendants have asserted two main arguments: (1) the States lack standing to bring this suit; and
(2) the States’ claims are not meritorious.

Multiple amici curiaehave made appearances arguing for one side of this controversy or
the other. Several separate attempts have been made by individuals—at least one attempt
seemingly in support of Plaintiffs, and one in support of Defendants—to intervene in this
lawsuit. Both the States and the Government opposed these interventions. Because the Court

had already implemented a schedule in this time-sensitive matter that was agreed to by all

* Most authorities seem to indicate that the original Constitution the “Take Care Clause” actually was the “take Care
Clause” with the “T” in “take” being lowercase. The Court will use upper case for the sake of consistency.

® All of these Defendants will be referred to collectively as the “Government” or the “Defendants” unless there is a
particular need for specificity.
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existing parties, it denied these attempts to intervene without prejudice. Permitting the
intervention of new parties would have been imprudent, as it would have unduly complicated
and delayed the orderly progression of this case. SeeFed. R. Civ. P. 24(a)(2), (b)(3). Further,
this Court notes that the interests of all putative intervenors are more than adequately represented
by the Parties in this lawsuit.® As suggested by Fifth Circuit authority, the Court has reviewed
their pleadings as if they were amici curiae See Bush v. Vitern&d20 F.2d 350, 359 (5th Cir.
1984) (per curian).

I11.  BACKGROUND

A. Factual Background

For some years now, the powers that be in Washington—namely, the Executive Branch
and Congress—have debated if and how to change the laws governing both legal and illegal
immigration into this country. This debate has necessarily included a wide-ranging number of
issues including, but not limited to, border security, law enforcement, budgetary concerns,
employment, social welfare, education, positive and negative societal aspects of immigration,
and humanitarian concerns. The national debate has also considered potential solutions to the
myriad of concerns stemming from the millions of individuals currently living in the country

illegally. To date, however, neither the President nor any member of Congress has proposed

® While one set of the putative intervenors is allegedly covered by Secretary Johnson’s memorandum and may be
affected by this ruling, there was no intervention as a matter of right because there is no federal statute that gives
them an unconditional right to intervene nor does this lawsuit involve property or a transaction over which they
claim a property interest. SeeFed. R. Civ. P. 24(a).
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legislation capable of resolving these issues in a manner that could garner the necessary support
to be passed into law.’

On June 15, 2012, DHS Secretary Janet Napolitano issued a memorandum creating the
DACA program, which stands for “Deferred Action for Childhood Arrivals.” Specifically,
Secretary Napolitano’s memorandum instructed her Department heads to give deferred action
status to all illegal immigrants who:

1. Came to the United States before age sixteen;

2. Continuously resided in the United States for at least five years prior to
June 15, 2012 and were in the United States on June 15, 2012;

3. Were then attending school, or had graduated from high school, obtained a
GED, or were honorably discharged from the military;

4, Had not been convicted of a felony, significant misdemeanor, multiple
misdemeanors, or otherwise pose a threat to national security; and

5. Were not above the age of thirty.
Doc. No. 38, Def. Ex. 19 (June 15, 2012 DACA Memorandum issued by Secretary Napolitano).
This Directive applies to all individuals over the age of fifteen that met the criteria, including
those currently in removal proceedings as well as those who are newly-encountered by the DHS.
In addition, DHS employees were instructed to accept work authorization applications from
those individuals awarded deferred action status under DACA. While exact numbers regarding
the presence of illegal aliens in this country are not available, both sides seem to accept that at
least 1.2 million illegal immigrants could qualify for DACA by the end of 2014. Doc. No. 38,

Def. Ex. 21; Doc. No. 64, PIl. Ex. 6. Of these individuals, approximately 636,000 have applied

" Indeed this Court has received amici curiaebriefs from many members of Congress supporting the States’ position
and at least one supporting the Government’s position. Additionally, many officials of local political units and
entities have also filed amici curiaebriefs supporting one side of this controversy or the other.
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for and received legal presence status through DACA. Doc. No. 38, Def. Ex. 28. Both of these
figures are expected to rise as children “age in” and meet the program’s education requirements.
Doc. No. 38, Def. Ex. 6; Doc. No. 64, Pl. Ex. 6. Estimates suggest that by the time all
individuals eligible for DACA “age in” to the program, approximately 1.7 million individuals
will be eligible to receive deferred action. Doc. No. 38, Def. Ex. 21; Doc. No. 64, PI. EX. 6.

A review of the DACA program, however, would not be complete without examining the
number of individuals who have applied for relief through the program but were denied legal
status: of the approximately 723,000 DACA applications accepted through the end of 2014, only
38,000—or about 5%—have been denied. Doc. No. 38, Def. Ex. 28. In response to a Senate
inquiry, the USCIS told the Senate that the top four reasons for denials were: (1) the applicant
used the wrong form; (2) the applicant failed to provide a valid signature; (3) the applicant failed
to file or complete Form 1-765 or failed to enclose the fee; and (4) the applicant was below the
age of fifteen and thus ineligible to participate in the program. Doc. No. 64, Pl. Ex. 29 at App. P.
0978. Despite a request by the Court, the Government’s counsel did not provide the number, if
any, of requests that were denied even though the applicant met the DACA criteria as set out in
Secretary Napolitano’s DACA memorandum. The Government’s exhibit, Doc. No. 130, Def.
Ex. 44, provides more information but not the level of detail that the Court requested.

The States contend and have supplied evidence that the DHS employees who process
DACA applications are required to issue deferred action status to any applicant who meets the

criteria outlined in Secretary Napolitano’s memorandum, and are not allowed to use any real

10
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“discretion” when it comes to awarding deferred action status.® Similarly, the President of the
National Citizenship and Immigration Services Council—the union that represents the
individuals processing the DACA applications—declared that the DHS management has taken
multiple steps to ensure that DACA applications are simply rubberstamped if the applicants meet
the necessary criteria. SeeDoc. No. 64, Pl. Ex. 23 at 3 (Dec. of Kenneth Palinkas, President of
Nat’l Citizenship and Immigration Services Council) (hereinafter “Palinkas Dec.”). The States
also allege that the DHS has taken steps to ensure that applications for DAPA will likewise
receive only a pro formareview.’

On November 20, 2014, following in his predecessor’s footsteps, Secretary Johnson
issued a memorandum to DHS officials instructing them to implement the DAPA program and
expand the DACA program in three areas. That memorandum, in pertinent part, states the

following:

& In their latest filing with the Court, the Government repeated these four reasons given to Congress and added a
fifth: dishonesty or fraud in the application process, which of course is implied in any application process. Because
the Government could not produce evidence concerning applicants who met the program’s criteria but were denied
DACA status, this Court accepts the States’ evidence as correct.

° The DHS’ own website states that, pursuant to the discretion granted to the DHS Secretary, its officers can use
their discretion to “prevent [DACA] qualifying individuals from being apprehended, placed into removal
proceedings, or removed.” Consideration of Deferred Action for Childhood Arrivals Process, Frequently Asked
Questions Official Website of the Dept. of Homeland Security, http://www.uscis.gov/humanitarian/consideration-
deferred-action-childhood-arrivals-process/frequently-asked-questions (last updated Feb. 11, 2015). Clearly the
discretion that exists belongs to the Secretary, who exercised it by delineating the DACA criteria; but if an applicant
meets the DACA criteria, he or she will not be removed. President Obama has stated that if the DAPA applicant
satisfies the delineated criteria, he or she will be permitted to remain in the United States. SeePress Release,
Remarks by President Barack Obama in the President’s Address to the Nation on Immigration (Nov. 11, 2014). The
DHS even provides a hotline number that individuals can call to make sure they can terminate removal proceedings

if they otherwise meet the criteria for relief under DACA. Consideration of Deferred Action for Childhood Arrivals
Process, Frequently Asked Question©Official Website of the Dept. of Homeland Security,
http://www.uscis.gov/humanitarian/consideration-deferred-action-childhood-arrivals-process/frequently-asked-
questions (last updated Feb. 11, 2015).
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A. Expanding DACA

DACA provides that those who were under the age of 31 on June 15, 2012, who
entered the United States before June 15, 2007 (5 years prior) as children under
the age of 16, and who meet specific educational and public safety criteria, are
eligible for deferred action on a case-by-case basis. The initial DACA
announcement of June 15, 2012 provided deferred action for a period of two
years. On June 5, 2014, U.S. Citizenship and Immigration Services (USCIS)
announced that DACA recipients could request to renew their deferred action for
an additional two years.

In order to further effectuate this program, | hereby direct USCIS to expand
DACA as follows:

Remove the age cap. DACA will apply to all otherwise eligible immigrants who
enter the United States by the requisite adjusted entry date before the age of
sixteen (16), regardless of how old they were in June 2012 or are today. The
current age restriction excludes those who were older than 31 on the date of the
announcement (i.e., those who were born before June 15, 1981). That restriction
will no longer apply.

Extend DACA renewal and work authorization to three-years. The period for
which DACA and the accompanying employment authorization is granted will be
extended to three-year increments, rather than the current two-year increments.
This change shall apply to all first-time applications as well as all applications for
renewal effective November 24, 2014. Beginning on that date, USCIS should
issue all work authorization documents valid for three years, including to those
individuals who have applied and are awaiting two-year work authorization
documents based on the renewal of their DACA grants. USCIS should also
consider means to extend those two-year renewals already issued to three years.

Adjust the date-of-entry requirement. In order to align the DACA program
more closely with the other deferred action authorization outlined below, the
eligibility cut-off date by which a DACA applicant must have been in the United
Sates should be adjusted from June 15, 2007 to January 1, 2010.

USCIS should begin accepting applications under the new criteria from applicants
no later than ninety (90) days from the date of this announcement.*®

 The removal of the age cap, the program’s three-year extension, and the adjustment to the date of entry
requirement are the three exceptions mentioned above to the general proposition that the DACA program is not at
issue in this case.
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B. Expanding Deferred Action

I hereby direct USCIS to establish a process, similar to DACA, for exercising
prosecutorial discretion through the use of deferred action, on a case-by-case
basis, to those individuals who:

. have, on the date of this memorandum, a son or daughter
who is a U.S. citizen or lawful permanent resident;

. have continuously resided in the United States since before
January 1, 2010;

. are physically present in the United States on the date of
this memorandum, and at the time of making a request for
consideration of deferred action with USCIS;

. have no lawful status on the date of this memorandum;

. are not an enforcement priority as reflected in the
November 20, 2014 Policies for the Apprehension,
Detention _and Removal of Undocumented Immigrants
Memorandum; and

. present no other factors that, in the exercise of discretion,
makes the grant of deferred action inappropriate.

Applicants must file the requisite applications for deferred action pursuant to the
new criteria described above. Applicants must also submit biometrics for USCIS
to conduct background checks similar to the background check that is required for
DACA applicants. Each person who applies for deferred action pursuant to the
criteria above shall also be eligible to apply for work authorization for the period
of deferred action, pursuant to my authority to grant such authorization reflected
in section 274A(h)(3) of the Immigration and Nationality Act. Deferred action
granted pursuant to the program shall be for a period of three years. Applicants
will pay the work authorization and biometrics fees, which currently amount to
$465. There will be no fee waivers and, like DACA, very limited fee exemptions.

USCIS should begin accepting applications from eligible applicants no later than
one hundred and eighty (180) days after the date of this announcement. As with
DACA, the above criteria are to be considered for all individuals encountered by
U.S. Immigration and Customs Enforcement (ICE), U.S. Customs and Border
Protection (CBP), or USCIS, whether or not the individual is already in removal
proceedings or subject to a final order of removal. Specifically:
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. ICE and CBP are instructed to immediately begin
identifying persons in their custody, as well as newly
encountered individuals, who meet the above criteria and
may thus be eligible for deferred action to prevent the
further expenditure of enforcement resources with regard to
these individuals.

. ICE is further instructed to review pending removal cases,
and seek administrative closure or termination of the cases
of individuals identified who meet the above criteria, and to
refer such individuals to USCIS for case-by-case
determinations. ICE should also establish a process to
allow individuals in removal proceedings to identify
themselves as candidates for deferred action.

. USCIS is instructed to implement this memorandum
consistent with its existing guidance regarding the issuance
of notices to appear. The USCIS process shall also be
available to individuals subject to final orders of removal
who otherwise meet the above criteria.

Under any of the proposals outlined above, immigration officers will be provided
with specific eligibility criteria for deferred action, but the ultimate judgment as to
whether an immigrant is granted deferred action will be determined on a case-by-
case basis.

This memorandum confers no substantive right, immigration status or pathway to

citizenship. Only an Act of Congress can confer these rights. It remains within

the authority of the Executive Branch, however, to set forth policy for the exercise

of prosecutorial discretion and deferred action within the framework of existing

law. This memorandum is an exercise of that authority.
Doc. No. 1, Pl. Ex. A (November 20, 2014 DAPA Memorandum issued by Secretary Johnson).
(emphasis in original). The Government relies on estimates suggesting that there are currently
11.3 million illegal aliens residing in the United States and that this new program will apply to

over four million individuals.*!

' This 11.3 million figure is based upon a 2009 study from the Pew Research Center. The number appears to have
increased since then, with a 2013 study finding that 11.7 million illegal immigrants resided in the United States in
2012. Population Decline of Unauthorized Immigrants Stalls, May Have RevdteadResearch Center (Sept. 23,
2013). An estimated sixty percent of these illegal immigrants reside in California, Florida, Illinois, New Jersey,
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Deferred action is not a status created or authorized by law or by Congress, nor has its
properties been described in any relevant legislative act.  Secretary Johnson’s DAPA
Memorandum states that deferred action has existed since at least the 1960s, a statement with
which no one has taken issue. Throughout the years, deferred action has been both utilized and
rescinded by the Executive Branch.'? The practice has also been referenced by Congress in other
immigration contexts. See, e.g8 U.S.C. 88 1154(a)(1)(D)(i)(11), 227(d)(2). It was described by
the United States Supreme Court in Reno v. Arab-American Anti-Discrimination Commitése
follows:

To ameliorate a harsh and unjust outcome, the INS may decline to institute

proceedings, terminate proceedings, or decline to execute a final order of

deportation. This commendable exercise in administrative discretion, developed
without express statutory authorization, originally was known as nonpriority and

is now designated as deferred action. A case may be selected for deferred action

treatment at any stage of the administrative process. Approval of deferred action

status means that, for the humanitarian reasons described below, no action will

thereafter be taken to proceed against an apparently deportable alien, even on

grounds normally regarded as aggravated.
525 U.S. 471, 484 (1999) (quoting 6 C. Gordon, S. Mailman & S. Yale-Loehr, Immigration Law
and Procedure § 72.03[2][h] (1998)). Itis similarly defined in 8 C.F.R. § 274a.12(c)(14).

B. Factual Contentions

Secretary Johnson supported the implementation of DAPA with two main justifications.

First, he wrote that the DHS has limited resources and it cannot perform all of the duties assigned

to it, including locating and removing all illegal aliens in the country. Secretary Johnson claimed

New York, and Texas—with Texas being the only state whose illegal immigrant population increased between 2007
and 2011. Id. The Court will rely on the 11.3 million figure, however, since it is the one cited by the Parties.

2 The deferred action practice was apparently rescinded in 1979, and reinstituted in the 1981 INS Operating
Manual. The 1981 program was then rescinded in 1997. Nevertheless, after that date, the concept seems to have
been used by all subsequent administrations.
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that the adoption of DAPA will enable the DHS to prioritize its enforcement of the immigration
laws and focus its limited resources in areas where they are needed most. Second, the Secretary
reasoned that humanitarian concerns also justify the program’s implementation.

Plaintiffs maintain that the Secretary’s justifications are conditions caused by the DHS,
are pretexts, or are simply inaccurate. Regarding resources, Plaintiffs argue that the DHS has
continued to be funded at record levels and is currently spending millions to create the enormous
bureaucracy necessary to implement this program.™® The States additionally maintain that the
DAPA program was: politically motivated and implemented illegally. The first proposition is
not the concern of the Court; the second is. To support the latter proposition, the States quote
President Obama at length. First, they quote the President’s statements made prior to the
implementation of DAPA stating that he, as President, did not have the power under the
Constitution or the laws of this country to change the immigration laws. On these occasions, he
asserted that only Congress could implement these changes in this area of the law. From these
statements, the States reason that if the President does not have the necessary power to make
these changes, then the DHS Secretary certainly does not.

The States claim that following the announcement of the DAPA program, the President’s
rhetoric dramatically shifted. They cite statements made after the announcement of DAPA in

which the President is quoted as saying that because Congress did not change the law, he

3 At oral argument, Defendants maintained that the fees charged to process DAPA applications will cover the cost
of the program, but had to concede that the DHS was already expending large sums of money to implement DAPA
and as of yet had not received any fees. According to the declaration of one INS employee, the DHS plans to begin
construction of a service center that will employ 700 DHS employees and 300 federal contract employees. SeeDoc.
No. 64, PI. Ex. 23 at 3 (“Palinkas Dec.”). His statement that the DHS is shifting resources away from other duties in
order to implement this program is certainly reasonable, especially since the USCIS admitted that it is shifting staff
to meet the DAPA demand. Executive Actions on Immigration: Key Questions and Answe8 Customs &
Immigration Enforcement, http://www.uscis.gov/immigrationaction (last updated Jan. 30, 2015). See id
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changed it unilaterally. The States argue that the DAPA program constitutes a significant change
in immigration law that was not implemented by Congress. Agreeing with the President’s earlier
declarations, the States argue that only Congress can create or change laws, and that the creation
of the DAPA program violates the Take Care Clause of the Constitution and infringes upon any
notion of separation of powers. Further, they assert that the President has effectuated a change in
the law solely because he wanted the law changed and because Congress would not acquiesce in
his demands.

Obviously, the Government denies these assertions.

C. Legal Contentions

This case presents three discrete legal issues for the Court’s consideration. First, the
Government maintains that none of the Plaintiffs have standing to bring this injunctive action.
The States disagree, claiming that the Government cannot implement a substantive program and
then insulate itself from legal challenges by those who suffer from its negative effects. Further,
the States maintain that Secretary Johnson’s DAPA Directive violates the Take Care Clause of
the Constitution; as well as the Administrative Procedure Act (“APA”) and the Immigration and
Naturalization Act (“INA”). In opposition to the States’ claims, the Government asserts that it
has complete prosecutorial discretion over illegal aliens and can give deferred action status to
anyone it chooses. Second, the Government argues that discretionary decisions, like the DAPA
program, are not subject to the APA. Finally, the Government claims that the DAPA program is
merely general guidance issued to DHS employees, and that the delineated elements of eligibility
are not requirements that DHS officials are bound to honor. The Government argues that this

flexibility, among other factors, exempts DAPA from the requirements of the APA.
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V. STANDING

A Legal Standard

1. Article 111 Standing

Article 111 of the United States Constitution requires that parties seeking to resolve
disputes before a federal court present actual “Cases” or “Controversies.” U.S. Const. art. Ill, 8
2, cl. 1. This requirement limits “the business of federal courts to questions presented in an
adversary context and in a form historically viewed as capable of resolution through the judicial
process.” Flast v. Cohen392 U.S. 83, 95 (1968). Plaintiffs, as the parties invoking the Court’s
jurisdiction, bear the burden of satisfying the Article 111 requirement by demonstrating that they
have standing to adjudicate their claims in federal court. Ramming v. United State281 F.3d
158, 161 (5th Cir. 2001). The “irreducible constitutional minimum of standing contains three
elements.” Lujan v. Defenders of Wildlifé&s04 U.S. 555, 560 (1992). First, a plaintiff must
demonstrate that they have “suffered a concrete and particularized injury that is either actual or
imminent.” Massachusetts v. E.P.A., 549 U.S. 497, 517 (2007). Second, a plaintiff must show
that there is a causal connection between the alleged injury and the complained-of conduct—
essentially, that “the injury is fairly traceable to the defendant.” Id. Finally, standing requires
that it “be ‘likely,” as opposed to merely ‘speculative,” that the injury will be ‘redressed by a
favorable decision.”” Lujan, 504 U.S. at 560 (quoting Simon v. E. Ky. Welfare Rights Org., 426
U.S. 26, 41-42 (1976)).

2. Prudential Standing
In addition to these three constitutional requirements, “the federal judiciary has also

adhered to a set of ‘prudential’ principles that bear on the question of standing.” Valley Forge
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Christian Coll. v. Americans United for Separation of Church & State, Inc., 454 U.S. 464, 474
(1982). Many opinions refer to these principles as being under the banner of “prudential”
standing. See, e.g., Bennett v. Spea20 U.S. 154, 164 (1997). First, the Supreme Court has
held that when the *“asserted harm is a ‘generalized grievance’ shared in substantially equal
measure by all or a large class of citizens, that harm alone does not warrant exercise of
jurisdiction.” 1d. Rather, these “abstract questions of wide public significance” are more
appropriately left to the representative branches of the federal government. Warth v. Seldin422
U.S. 490, 500 (1975). Second, the plaintiffs must come within the “zone of interests to be
protected or regulated by the statute or constitutional guarantee in question.” Valley Forge 454
U.S. at 475 (quoting Ass’n of Data Processing Serv. Organizations, Inc. v. C&88pU.S. 150,
153 (1970)). Finally, a plaintiff “must assert his own legal rights and interests, and cannot rest
his claim to relief on the legal rights or interests of third parties.” Id. at 474 (quoting Warth, 422
U.S. at 499).
3. Standing Under the Administrative Procedure Act

The APA provides that a “person suffering a legal wrong because of agency action, or
adversely affected or aggrieved by agency action within the meaning of a relevant statute, is
entitled to judicial review thereof.” 5 U.S.C. § 702. This right of judicial review extends to
agency actions “for which there is no other adequate remedy in a court.” 5 U.S.C. 8 704. To
demonstrate standing under the APA, the plaintiff must show that it has suffered or will suffer a
sufficient injury in fact. Nat'l Credit Union Admin. v. First Nat'| Bank & Trust Co., 522 U.S.
479, 488 (1998). The plaintiff must also demonstrate prudential standing under the APA, which

requires showing that “the interest sought to be protected by the complainant [is] arguably within
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the zone of interests to be protected or regulated by the statute . . . in question.” Id. (quoting
Data Processing397 U.S. at 152). For this prudential standing inquiry, it is not necessary for a
court to ask “whether there has been a congressional intent to benefit the would-be plaintiff.”
Nat’l Credit Union Admin., 522 U.S. at 488-89. Rather, if the plaintiff’s interests are “arguably
within the ‘zone of interests’ to be protected by a statute,” the prudential showing requirement is
satisfied. Id. at 492. This requisite showing is not made, however, if the plaintiff’s interests are
“so marginally related to or inconsistent with the purposes implicit in the statute that it cannot
reasonably be assumed that Congress intended to permit the suit.” Clarke v. Sec. Indus. Ass'n
479 U.S. 388, 399 (1987).

When seeking review of agency action under the APA’s procedural provisions, Plaintiffs
are also operating under a favorable presumption. They are presumed to satisfy the necessary
requirements for standing. See Mendoza v. Perez54 F.3d 1002, 1012 (D.C. Cir. 2014).
Specifically, as stated by the D.C. Circuit, “[p]laintiffs asserting a procedural rights challenge
need not show the agency action would have been different had it been consummated in a
procedurally valid manner—the courts will assume this portion of the causal link.” Id.

B. Resolution of Standing Questions

Questions regarding constitutional and prudential standing implicate the court’s subject-
matter jurisdiction; thus challenges to standing are evaluated as a Rule 12(b)(1) motion to
dismiss for lack of subject-matter jurisdiction. SeeFed. R. Civ. P. 12(b)(1). When evaluating
subject-matter jurisdiction, the court may consider: “(1) the complaint alone; (2) the complaint
supplemented by undisputed facts evidenced in the record; or (3) the complaint supplemented by

undisputed facts plus the court’s resolution of disputed facts.” Ramming281 F.3d at 161. The
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court’s analysis also depends on whether the challenging party has made a “facial” or “factual”
attack on jurisdiction. See Paterson v. Weinbergé4d4 F.2d 521, 523 (5th Cir. 1981). A facial
challenge consists of only a Rule (12)(b)(1) motion without any accompanying evidence; for this
challenge, the court “is required merely to look to the sufficiency of the allegations in the
complaint because they are presumed to be true.” Id.

Conversely, when making a factual attack on the court’s jurisdiction, the challenging
party submits affidavits, testimony, or other evidentiary materials to support its claims. 1d. A
factual attack requires the responding plaintiff “to submit facts through some evidentiary
method” and prove “by a preponderance of the evidence that the trial court does have subject
matter jurisdiction.” 1d. Here, Defendants submitted a number of exhibits in support of their
attack on Plaintiffs’ standing to bring this suit in federal court. Therefore, for the purposes of
ruling on Defendants’ challenge, the Plaintiffs bear the burden to prove by a preponderance of
the evidence that they possess the requisite standing required by Article Ill. It is not necessary,
however, for all Plaintiffs to demonstrate standing; rather, “one party with standing is sufficient
to satisfy Article I11I’s case-or-controversy requirement.” Rumsfeld v. Forum for Academic and
Institutional Rights, Inc., 547 U.S. 47, 52 n.2 (2006). Thus Plaintiffs’ suit may proceed as long
as one Plaintiff can show by a preponderance of the evidence that it fulfills the necessary

requirements to show standing.
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C. Analysis
1. Article 111 Standing
a. Injury

The States allege that the DHS Directive will directly cause significant economic injury
to their fiscal interests. Specifically, Texas argues that the DHS Directive will create a new class
of individuals eligible to apply for driver’s licenses,'* the processing of which will impose
substantial costs on its budget. Plaintiffs rely on Texas’ driver’s license program to demonstrate
how the costs associated with processing a wave of additional driver’s licenses will impact a
state’s budget. Texas’ undocumented population is approximately 1.6 million, and Plaintiffs’
evidence suggests that at least 500,000 of these individuals will be eligible for deferred action
through DAPA. Doc. No. 64, Pl. Ex. 14 § 33; Pl. Ex. 24 {1 6. Under current Texas law,
applicants pay $24.00 to obtain a driver’s license, leaving any remaining costs to be absorbed by
the state. SeeTex. Transp. Code Ann. 8 521.421. If the majority of DAPA beneficiaries
currently residing in Texas apply for a driver’s license, it will cost the state $198.73 to process
and issue each license, for a net loss of $174.73 per license. Doc. No. 64, Pl. Ex. 24 § 8. Even if
only 25,000 of these individuals apply for a driver’s license—approximately 5% of the
population estimated to benefit from the DHS Directive in Texas—Texas will still bear a net loss

of $130.89 per license, with total losses in excess of several million dollars. Id. These costs,

14 Some driver’s license programs, like that in Arkansas, provide that individuals with deferred action status will be
eligible to apply for a driver’s license. See, e.g.Ark. Code Ann. § 27-16-1105. Other programs, like the one in
Texas, provide that a license will be issued to individuals who can show they are authorized to be in the country.
See, e.g.Tex. Transp. Code. Ann. § 521.142. Employment authorization—a benefit that will be available to
recipients of DAPA—is sufficient to fulfill this requirement. Thus under either statutory scheme, DAPA will make
its recipients eligible to apply for state driver’s licenses.
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Plaintiffs argue, are not unique to Texas; rather, they will be similarly incurred in all Plaintiff
States where DAPA beneficiaries will be eligible to apply for driver’s licenses.

In addition to these increased costs associated with processing a wave of additional
driver’s licenses, a portion of the States’ alleged injury is directly traceable to fees mandated by
federal law. SeeREAL ID Act of 2005, PL 109-13, 119 Stat. 231 (2005). Following the passage
of the REAL ID Act in 2005, states are now required to determine the immigration status of
applicants prior to issuing a driver’s license or an identification card. Id. To verify immigration
status, states must submit queries to the federal Systematic Alien Verification for Entitlements
(SAVE) program and pay $0.50-$1.50 for each applicant processed. SAVE Access Methods &
Transaction Charges, USCIS. In Texas, estimates suggest that the state pays the federal
government on average $0.75 per driver’s license applicant for SAVE verification purposes.
Doc. No. 64, Pl. Ex. 24 1 5. Thus by creating a new group of individuals that are eligible to
apply for driver’s licenses, the DHS Directive will increase the costs incurred by states to verify
applicants’ immigration statuses as required by federal law.*

As Defendants concede, “a direct and genuine injury to a State’s own proprietary
interests may give rise to standing.” Doc. No. 38 at 23; see also, e.g., Clinton v. City of N.Y., 524
U.S. 417, 430-31 (1998) (negative effects on the “borrowing power, financial strength, and fiscal
planning” of a government entity are sufficient injuries to establish standing); Sch. Dist. of City
of Pontiac v. Sec’y of the U.S. Dep't of Educ., 584 F.3d 253, 261 (6th Cir. 2009) (school districts
had standing “based on their allegation that they must spend state and local funds” to comply

with federal law). Defendants in this case argue, however, that the projected costs to Plaintiffs’

> In a procedural rights case, the size of the injury is not important for defining standing; rather it is the fact of the
injury. “The litigant has standing if there is some possibility that the requested relief will prompt the injury causing
party to reconsider the decision.” Massachusetts v. E.P,A49 U.S. at 518, 525-26.
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driver’s license programs are “self-inflicted” because the DHS Directive does not directly require
states to provide any state benefits to deferred action recipients, and because states can adjust
their benefit programs to avoid incurring these costs. Doc. No. 38 at 21-22. This assertion,
however, evaluates the DHS Directive in a vacuum. Further, this claim is, at best, disingenuous.
Although the terms of DAPA do not compel states to provide any benefits to deferred action
recipients, it is clear that the DHS Directive will nonetheless affect state programs. Specifically,
in the wake of the Ninth Circuit’s decision in Arizona Dream Act Coalition v. Brewett is
apparent that the federal government will compel compliance by all states regarding the issuance
of driver’s licenses to recipients of deferred action. 757 F.3d 1053 (9th Cir. 2014).

In Arizona Dream Act Coalition v. Brewehe plaintiffs, DACA beneficiaries, sought an
injunction to prevent the defendants from enforcing an Arizona policy that denied driver’s
licenses to recipients of deferred action. Id. at 1060. Necessary for the imposition of an
injunction, the Ninth Circuit examined whether the plaintiffs were likely to succeed on the merits
of their case, and focused on the fact that Arizona’s driver’s license program permitted other
non-citizens to use employment authorization documents to obtain driver’s licenses—the same
documentation that would be conferred upon DAPA recipients. Id. at 1064. Finding that this
policy likely discriminated against similarly-situated parties in violation of the Equal Protection
Clause, the court enjoined the defendants from denying driver’s licenses to deferred action
beneficiaries. Id. at 1069.

More importantly, the Ninth Circuit in Arizonaalso considered whether the denial of
driver’s licenses to deferred action recipients was preempted by the Executive Branch’s

determination that deferred action recipients were also authorized to work in the United States.
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Id. at 1063. Stating that “the ability to drive may be a virtual necessity for people who want to
work in Arizona,” the court noted that more than 87% of Arizona’s workforce depended on
personal vehicles to commute to work. Id. at 1062. Although not the basis for its finding, the
court addressed preemption at length. It reasoned that the defendants’ policy of denying driver’s
licenses to deferred action recipients “interferes with Congress’s intention that the Executive
determine when noncitizens may work in the United States” and would be preempted by federal
law. Id. at 1063. Reinforcing this position, the concurring opinion argued that the majority
should have not merely discussed it, but should have included this reasoning as part of its
holding since there was no question that federal law required the issuance of driver’s licenses to
deferred action recipients. Id. at 1069-75. The Government filed briefs in that case arguing that
all of Arizona’s attempts to avoid these expenses were preempted. Doc. No. 54, PI. Ex. 3.
Although the Ninth Circuit’s opinion in Arizona is not necessarily binding on the
majority of Plaintiffs in this case, it nonetheless suggests that Plaintiffs’ options to avoid the
injuries associated with the DHS Directive are virtually non-existent and, if attempted, will be
met with significant challenges from the federal government.’® The federal government made it
clear in Arizona(and would not retreat from that stance in this case) that any move by a plaintiff
state to limit the issuance of driver’s licenses would be viewed as illegal. As held by the Ninth
Circuit in Arizong denying driver’s licenses to certain recipients of deferred action violated the
Equal Protection clause, and would likely be preempted by DAPA, as well. See id.at 1067.
This conclusion would be particularly persuasive in Texas since its driver’s license program—

like Arizona’s—permits applicants to rely on federal employment authorization documentation

'8 The Ninth Circuit opinion is binding on Arizona, Idaho, and Montana, the Plaintiff States located in the Ninth
Circuit. Therefore, the Government’s argument with respect to these states is totally meritless.
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to show legal status in the United States. If Texas denied driver’s licenses to beneficiaries of the
DHS Directive, as suggested by the Government here, it would immediately be sued for
impermissibly discriminating against similarly-situated parties that rely on employment
authorization documentation to apply for driver’s licenses. See idat 1064. Even if Texas could
structure its driver’s license program to avoid these impermissible classifications, the court in
Arizonastrongly suggested that the denial of driver’s licenses to deferred action recipients would
be preempted by the Executive Branch’s intent that deferred action recipients work while they
remain in the United States. Therefore, if Texas or any of the other non-Ninth Circuit States
sought to avoid an Equal Protection challenge and instead denied driver’s licenses to all
individuals that rely on employment authorization documentation, they would be subjecting
themselves to a different but significant challenge on federal preemption grounds. As stated
above, Arizona, ldaho, and Montana—the Plaintiff States that fall within the Ninth Circuit’s
jurisdiction—do not even have the option of trying to protect themselves.’

Setting aside these legal questions, this all-or-nothing choice—that Texas either allow the

DAPA beneficiaries to apply for driver’s licenses and suffer financial losses or deny licenses to

7 Also, it is not a defense to the Plaintiffs’ assertion of standing to argue that it is not the DAPA program causing
the harm, but rather the Justice Department’s enforcement of the program. Both departments are a part of the United
States and work for the same branch of the federal government.

The Court additionally notes that while the Government claimed preemption on the one hand, it correctly notes
that the actual Circuit decision was based upon equal protection. Thus, it argues that the Government is not
ultimately causing the States’ injuries; rather, it is the Constitution. This is not accurate. This distinction is not
convincing for several reasons. First, if the Government enforced the INA as written, these applicants would not be
in the states to apply. Second, the Government is still maintaining and asserting its right of preemption to prevent
the states from enforcing the INA provisions requiring removal of these individuals and instead is using that power
to force a state’s compliance with these applications. Third, whether or not the Constitution is involved, it is
ultimately the combination of the REAL ID Act and DAPA combined with the failure to enforce the INA that will
compel the complained-about result. It is the implementation of the DACA program that has been causing and the
implementation of the DAPA program that will cause these damages when they intersect with the REAL ID Act.
Stated another way, without DAPA there are no damages, and without the REAL ID Act, there are less damages.
Finally, the Government has also not indicated that it will refrain from litigation or aiding litigants to compel the
States to issues licenses and incur these expenses once DAPA is instituted.
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all individuals that rely on employment authorization documentation—is an injury in and of
itself. An injury cannot be deemed “self-inflicted” when a party faces only two options: full
compliance with a challenged action or a drastic restructure of a state program. See Texas. V.
United States497 F.3d 491, 496-98 (5th Cir. 2007) (finding that Texas had standing on the basis
of a “forced choice”: after federal regulations, Texas either had to comply with an administrative
procedure it thought was unlawful or forfeit the opportunity to comment on proposed gaming
regulations). Further, the necessary restructuring to ensure constitutional compliance would
require Texas to deny driver’s licenses to individuals it had previously decided should be eligible
for them—a significant intrusion into an area traditionally reserved for a state’s judgment. This
illusion of choice—instead of protecting the state from anticipated injuries—merely places the
states between a rock and hard place.

Defendants also argue that the projected injuries to Plaintiffs’ driver’s license programs
are merely generalized grievances that are shared by all the states’ citizens, and as such are
insufficient to support standing in this case. The cases that Defendants cite for this contention,
though, are easily distinguishable. In these cases, the plaintiffs broadly alleged general harm to
state revenue or state spending. See Commonwealth of Pa. v. Klepp#8 F.2d 668, 672 (D.C.C.
1976) (Pennsylvania’s “diminution of tax receipts [was] largely an incidental result of the
challenged action” and was not sufficient to support standing); People ex rel. Hartigan v.
Cheney 726 F. Supp. 219, 226 (C.D. Ill. 1989) (lllinois’ alleged injury of “decreased state tax
revenues and increased spending on social welfare programs” not sufficient to support standing).
When, however, an action directly injures a state’s identifiable proprietary interests, it is more

likely that the state possesses the requisite standing to challenge the action in federal court. See
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Wyo. v. Okla., 502 U.S. 437, 448 (1992) (Wyoming had standing to challenge a state statute for
direct and undisputed injuries to specific tax revenues); Sch. Dist. of City of Pontia&84 F.3d at
261-62 (school district had sufficient injury to demonstrate standing when compliance with No
Child Left Behind forced plaintiffs to spend state and local funds). Here, Plaintiffs have shown
that their projected injuries are more than “generalized grievances”; rather, Plaintiffs have
demonstrated that DAPA will directly injure the proprietary interests of their driver’s license
programs and cost the States badly needed funds. In Texas alone, the state is projected to absorb
significant costs. If the majority of the DHS Directive beneficiaries residing in the state apply
for driver’s licenses, Texas will bear directly a $174.73 per applicant expense, costing the state
millions of dollars.

On a final note, it is important to reiterate the federal government’s position in front of
the Ninth Circuit in Arizona—a position that it has not retreated from in the present case: a state
may not impose its own rules considering the issuance of driver’s licenses due to claims of equal
protection and preemption. Although the federal government conceded that states enjoy
substantial leeway in setting policies for licensing drivers within their jurisdiction, it
simultaneously argued that the states could not tailor these laws to create “new alien
classifications not supported by federal law.” Doc. No. 64, Pl. Ex. 3 at 11. In other words, the
states cannot protect themselves from the costs inflicted by the Government when 4.3 million
individuals are granted legal presence with the resulting ability to compel state action. The irony
of this position cannot fully be appreciated unless it is contrasted with the DAPA Directive. The
DAPA Directive unilaterally allows individuals removable by law to legally remain in the United

States based upon a classification that is not established by any federal law. It is this very lack of
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law about which the States complain. The Government claims that it can act without a
supporting law, but the States cannot.

The contradictions in the Government’s position extend even further. First, driver’s
license programs are functions traditionally reserved to state governments. Even the DHS
recognizes this reservation. The DHS teaches naturalization applicants preparing for their civics
examination that driver’s license programs are clearly a state interest. SeeStudy Materials for
the Civics Test, USCIS.*®* Of the sample civics questions, the DHS provides the following
question and lists five acceptable answers:

42. Under our Constitution, some powers belong to the states. What is one

power of the states?

. provide schooling and education
" provide protection (police)

" provide safety (fire departments)
. give a driver’s license

. approve zoning and land use.

Id. (emphasis added).*
Nonetheless, the DHS through its DACA Directive directly caused a significant increase
in driver’s license applications and the costs incurred by states to process them; DAPA, a much

larger program, will only exacerbate these damages. These injuries stand in stark contrast to the

18 This website can be accessed at http://www.uscis.gov/citizenship/learners/study-test/study-materials-civics-test.

¥g.
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Government’s public assertion that driver’s license programs fall in the realm of “powers [that]
belong to the states.” Id.

The Government’s position is further undermined by the fact that a portion of Plaintiffs’
alleged damages associated with the issuance of driver’s licenses are fees mandated by federal
law and are paid to the Government. As discussed above, the REAL ID Act requires states to
pay a fee to verify the immigration status of each driver’s license applicant through the federal
SAVE program. SeeREAL ID Act of 2005, PL 109-13, 119 Stat. 231 (2005); SAVE Access
Methods & Transaction Charges, USCIS.?’ The fees associated with this program, combined

with the federal government’s creation of the possibility of four to five million new driver’s

% The SAVE price structure chart may be accessed at http://www.uscis.gov/save/getting-started/save-access-
methods-transaction-charges.

It was suggested that the original Real ID Act might have been subject to attack because of the burden it placed
upon the states. SeePatrick R. Thiessen, The Real ID Act and Biometric Technology: A Nightmare for Citizens and
the States That Have to Implement It, 6 J. Telecomm. & High Tech. L. 483 (2008) (hereinaft’EAL ID and
Biometric Technolody). These fees have always been a source of objections and opposed by both conservative and
liberal groups alike:

The Act is also opposed by groups as diverse as the CATO Institute, a libertarian think tank, and

the American Civil Liberties Union (“ACLU”), an organization designed to defend and preserve

the individual liberties guaranteed under the Constitution, both of which testified in opposition to

the Real ID Act in New Hampshire. The CATO Institute’s opposition is based on what it
characterizes as the federal government blackmailing the state§he CATO Institute has
highlighted the fact that the states are being forced to comply with the Real ID Act because a
noncompliant state’s citizens will be barred from air travel, entry to federal courthouses, and
other federal checkpoints

ACLU opposition is based on the high cost of implementation being imposed on the sii&es
belief that it will not actually prevent terrorism, and the diminished privacy Americans will
experience because of the compilation of personal information. Barry Steinhardt, Director of
ACLU’s Technology and Liberty Project, stated:

It’s likely the costs for Real ID will be billions more than today’s estimate [$11
billion]--but no matter what the real figure is, Real ID needs to be repealed. At a

time when many state budgets and services are already stretched thin, it is clear
that this unfunded mandate amounts to no more than a tax increase in disguise

Id. at 490-91 (emphasis added) (citations omitted). Under DAPA and DACA, the States are facing a new unfunded
matter—one which is levied by the DHS and enforced by the Justice Department.
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license applicants, give rise to a situation where states must process an increased amount of
driver’s license applications and remit a significant portion of their funds to the federal
government as required by the REAL ID Act. Further, the states have no choice but to pay these
fees. If they do not, their citizens will lose their rights to access federal facilities and to fly on
commercial airlines.?!

Another ironic aspect of the Government’s argument exists again at the intersection of
the DAPA Directive and the REAL ID Act. Those supporting the passage of the REAL ID Act
asserted that the Act would prevent illegal immigration by making it more difficult for
individuals with no legal status to get state driver’s licenses. See REAL ID and Biometric
Technologyat 492.2> While the REAL ID Act recognized that individuals with deferred action
status would be eligible to obtain driver’s licenses, it seems almost without argument that the
drafters of the Act did not foresee four to five million individuals obtaining deferred action by
virtue of one DHS Directive, especially when the yearly average of deferred action grants prior

to DACA was less than 1,000. Therefore, DAPA arguably undercuts one of the very purposes of

! REAL ID and Biometric Technologat 486 n.14.
2 Defenders of the Real ID Act have been able to deflect some of the criticism from various groups

by arguing that the Act is necessary to prevent illegal immigration and to prevent terrorism. For
instance, Representative Sensenbrenner referenced the fact that Muhammad Atta, one of the 9/11
hijackers, came over to the United States on a six-month visa, but still was able to obtain a six-

year driver’s license in Florida. Supporters also argue that the Act will prevent illegal
immigration by making it more difficult for illegal immigrants to get state driver's licenses.
Moreover, supporters contend that asylum seekers should bear the burden of proving a valid cause

for asylum, which is required under the Real ID Act because a terrorist will not be able to easily

gain residency status by claiming asylum. Supporters also argue that a true national database,
which would be susceptible to hackers, is not required because the states will send electronic
queries to each other that will be answered with the individual state’s database.

REAL ID and Biometric Technologst 497 (emphasis added) (citations omitted). Due to DAPA, the Real ID Act

will not be used to prevent illegal immigration, but rather, together, they form a basis to compel a reward for illegal
immigration.
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the REAL ID Act, and will certainly undermine any deterrent effect or security benefit that may
have motivated passage of the Act.
b. Causation

Establishing causation can be difficult where the plaintiff’s alleged injury is caused by
“the government’s allegedly unlawful regulation (or lack of regulation) of someone else. . .”
Lujan, 504 U.S. at 562 (emphasis in original). In the cases cited by the Government, causation
depends on the decisions made by independent actors and “it becomes the burden of the plaintiff
to adduce facts showing that those choices have been or will be made in such manner as to
produce causation . . . .” Id. Essentially, establishing causation requires the plaintiff to show
that the alleged injury is not merely “remote and indirect” but is instead fairly traceable to the
actions of the defendant. Florida v. Mellon 273 U.S. 12, 18 (1927).

The Supreme Court has declined to find that a plaintiff had standing sufficient to bring
suit in federal court when it merely speculates as to whether the defendant’s action would cause
the alleged harm. See idat 17-18. In Florida v. Mellon the plaintiff sought to enjoin the federal
government from collecting an inheritance tax in Florida, arguing that it would cause Florida
residents to remove property from the state, thereby “diminishing the subjects upon which the
state power of taxation may operate.” Id. The Supreme Court held that whether the defendants’
actions would cause individuals to act in such a way that would produce injury to the state was
“purely speculative, and, at most, only remote and indirect.” Id. at 18.

Here, unlike Florida’s injury in Mellon, the alleged harm to Plaintiffs’ driver’s license
programs would be directly caused by the DHS Directive. Further, there is no speculation as to

the probability of its occurrence; rather, it is like watching the same play performed on a new
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stage. The DACA Directive, implemented in 2012, permitted its recipients to receive the status

or documentation necessary to subsequently apply for driver’s licenses. See Access to Driver’s
Licenses for Immigrant Youth Granted DACA, NILC (Dec. 2014) (“DACA recipients who obtain
an employment authorization document and a Social Security number have been able to obtain a
license in almost every state”).?* Similarly, the DAPA Directive also provides its recipients with

the status and the documentation necessary to apply for a driver’s license in most states. See
Ark. Code Ann. § 27-16-1105 (proof of deferred status sufficient to apply for driver’s license);
Tex. Transp. Code. Ann. § 521.142 (employment authorization documentation sufficient for
driver’s license application). Aside from furnishing the status or documents necessary to apply

for a driver’s license, the DAPA Directive will also provide an incentive for its applicants. The
Directive permits and encourages its beneficiaries to apply for work authorization for the period
that they will be granted deferred status in the United States. For individuals in the United States
who commute to work, driving is the most common mode of transportation. In 2013, it was
estimated that 86.3% of the United States’ workforce commuted to work in private vehicles.?*
See Commuting in America 2013: The National Report on Commuting Patterns and Trends
American Association of State Highway and Transportation Officials (Oct. 2013).* This is
especially true in the states that are Plaintiffs in this case, as none of them have extensive mass
transit systems. In sum, the federal government’s actions in Arizong and its refusal to disclaim

future such actions in this case, establish that it will seek to force Texas (and other similarly-

2 A PDF of this article may be accessed at http://www.nilc.org/document.html?id=1120.

2 The Ninth Circuit in Arizona Dream Act Coalition v. Brewsimilarly noted that the majority of the workforce
relies on private vehicles to commute to work. 757 F.3d at 1062. Specifically, the court highlighted that
approximately 87% of Arizona’s workforce commuted to work by car. Id.

> A PDF of this study may be accessed at http://traveltrends.transportation.org/Documents/CA10-4.pdf.
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situated states) into these changes. Further, some portion of Plaintiffs’ alleged injuries are fees
mandated by federal law that are required to be paid by states directly to the federal
government—damages that are a virtual certainty. Plaintiffs—or at least Texas—have clearly
met their burden of showing that their alleged injuries have been and will be directly “traceable”
to the actions of the Defendants. Far from a generalized injury or “pie in the sky” guesswork,
Plaintiffs have demonstrated a direct, finite injury to the States that is caused by the
Government’s actions. Given that Plaintiffs have shown that they stand to suffer concrete and
particularized consequences from Defendants’ actions, they have pled an injury sufficient to
demonstrate standing in this Court.
C. Redressability

The redressability prong of the standing analysis examines whether the remedy a plaintiff
seeks will redress or prevent the alleged injury. Lujan, 504 U.S. at 560. Of this three-prong
standing analysis, the question of redressability is easiest for this Court to resolve. The remedy
Plaintiffs seek will undoubtedly prevent the harm they allege will stem from Defendants’ DHS
Directive. DAPA provides its beneficiaries with the necessary legal presence and documentation
to allow them to apply for driver’s licenses in most states; without this status or documentation,
these beneficiaries would be foreclosed from seeking a driver’s license. Therefore enjoining the
implementation of the DHS Directive would unquestionably redress Plaintiffs’ alleged harm.

Plaintiffs (or at least one Plaintiff) has clearly satisfied the requirements for Article IlI

standing.
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2. Prudential Standing

In addition to fulfilling the Article 111 standing requirements, Plaintiffs have also satisfied
the requirements of prudential standing. As discussed above, the States have not merely pled a
“generalized grievance” that is inappropriate for the Court’s resolution. Rather, the States have
shown that the DAPA program will directly injure their proprietary interests by creating a new
class of individuals that is eligible to apply for state driver’s licenses. When this class applies for
driver’s licenses, the States will incur significant costs to process the applications and issue the
licenses—costs that the States cannot recoup or avoid. Instead of a “generalized grievance,” the
States have pled a direct injury to their fiscal interests.

Second, Plaintiffs’ claims come within the “zone of interests” to be protected by the
immigration statutes at issue in this litigation. The Supreme Court has stated time and again that
it is the duty of the federal government to protect the border and enforce the immigration laws.?®
The Government has sought and obtained rulings that preempt all but token participation by the

states in this area of the law. The basis for this preemption was that the states’ participation was

% For example, in Plyler v. Doe all nine justices on the Supreme Court agreed that the United States was not doing
its job to protect the states. In his concurring opinion, Justice Powell stated that:

Illegal aliens are attracted by our employment opportunities, and perhaps by other benefits as well.
This is a problem of serious national proportions, as the Attorney General has recently recognized.
Perhaps because of the intractability of the problem, Congress—vested by the Constitution with
the responsibility of protecting our borders and legislating with respect to aliens—has not
provided effective leadership in dealing with this problem.

457 U.S. at 237-38 (Powell, J., concurring) (citations omitted). The dissenters in Plyler, while disagreeing with the
result, did not disagree about who is duty bound to protect the states:

A state has no power to prevent unlawful immigration, and no power to deport illegal aliens; those
powers are reserved exclusively to Congress and the Executive. If the Federal Government,
properly chargeable with deporting illegal aliens, fails to do so, it should bear the burdens of their
presence here.

Id. at 242 n.1 (Burger, J., dissenting).
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not wanted or required because the federal government was to provide a uniform system of
protection to the states. The fact that DAPA undermines the INA statutes enacted to protect the
states puts the Plaintiffs squarely within the zone of interest of the immigration statutes at issue.

Further, Congress has entrusted the DHS with the duty to enforce these immigration
laws. 8 U.S.C. § 1103(a)(i). The DHS’ duties include guarding the border and removing illegal
aliens present in the country. 8 U.S.C. 88 1103(a)(5), 1227. DAPA, however, is certainly at
odds with these commands. These duties were enacted to protect the states because, under our
federal system, they are forbidden from protecting themselves.

Finally, Plaintiffs are not resting their claim for relief solely on the rights and interests of
third-parties. Rather, the States are seeking to protect their own proprietary interests, which they
allege will be directly harmed by the implementation of DAPA. Thus Plaintiffs have similarly
satisfied their burden to show prudential standing.

3. Standing under the APA

Relying on the APA, Plaintiffs assert not only a basis for standing but also an argument
on the merits. Because these concepts are closely intertwined, the Court will address both in its
discussion of the merits. Nevertheless, for the reasons stated above and the reasons articulated
below, the States have APA standing as well.

D. Other Grounds for Standing

The States have asserted three additional bases for standing: (1) parens patriaetanding;
(2) Massachusetts v. E.P.Atanding; and (3) abdication standing. Following the Supreme
Court’s decision in Massachusetts v. E.P.A, these theories seem at least indirectly related to the

parens patriaeclaim discussed below. There is, however, ample evidence to support standing

36



Case: 15-40238 Document: 00512966900 Page: 42 Date Filed: 03/12/2015
Case 1:14-cv-00254 Document 145 Filed in TXSD on 02/16/15 Page 37 of 123

based upon the States’ demonstration of direct injury flowing from the Government’s
implementation of the DAPA program. Since the States have, or at least Texas has, shown a
direct injury, as well as for the reasons discussed below, this Court either rejects or refuses to
rely solely on either of the parens patriaeor Massachusetts v. E.P.fheories as the basis for
Plaintiffs’ standing. Both the Parties and amici curiage however, have briefed these theories in
depth; thus the Court is compelled to address them.

1. Parens Patriae

Plaintiffs also rely on the doctrine of parens patriado establish an independent basis for
standing in their suit against Defendants. Parens patriagpermits a state to bring suit to protect
the interests of its citizens, even if it cannot demonstrate a direct injury to its separate interests as
a sovereign entity. Alfred L. Snapp & Son, Inc. v. P.R. ex rel. Bar&8 U.S. 592, 601 (1982).
Meaning literally “parent of the country,” parens patriagecognizes the interests “that the State
has in the well-being of its populace” and allows it to bring suit when those interests are
threatened. Id. at 602; Black’s Law Dictionaryl287 (10th ed. 2014). Here, the States allege that
the DHS Directive will injure the economic interests of their residents, necessitating a parens
patriae suit to ensure that those interests are protected from the consequences of the
Government’s actions.

Defendants, relying primarily on the Supreme Court’s opinion in Massachusetts v.
Mellon, contend that the States’ invocation of parens patriaels misplaced. They claim states
cannot maintain a parens patriaesuit against the federal government since the federal
government is the ultimate protector of the citizens’ interests. See262 U.S. 447, 485-86 (1923).

In Massachusetts v. MellpMassachusetts brought a parens patriaeuit to challenge the

37



Case: 15-40238 Document: 00512966900 Page: 43 Date Filed: 03/12/2015
Case 1:14-cv-00254 Document 145 Filed in TXSD on 02/16/15 Page 38 of 123

constitutionality of the Maternity Act, arguing that the burden of funding the Act fell
disproportionately on industrial states like Massachusetts. Id. at 479. Holding that the federal
government is the supreme parens patriagthe Court stated that “it is no part of [a state’s] duty
or power to enforce [its citizens’] rights in respect of their relations with the federal
government.” Id. Thus, Defendants argue that the States’ suit should be similarly barred since
the federal government’s right to protect citizens’ interests trumps that of the states.

Defendants’ succinct argument, however, ignores an established line of cases that have
held that states may rely on the doctrine of parens patriago maintain suits against the federal
government. See, e.g., Wash. Utilities and Transp. Comm’'n v. F.C.C., 513 F.2d 1142 (9th Cir.
1975) (state regulatory agency relied on parens patriaeto bring suit against F.C.C. and U.S.);
Kansas ex rel. Hayden v. United Staté48 F. Supp. 797 (D. Kan. 1990) (state brought suit
against U.S. under parens patriaetheory); Abrams v. Heckler582 F. Supp. 1155 (S.D.N.Y.
1984) (state used parens patriaeto maintain suit against the Secretary of Health and Human
Services). These cases rely on an important distinction. The plaintiff states in these cases are
not bringing suit to protecttheir citizens from the operation of a federal statute—actions that are
barred by the holding of Massachusetts v. Mellorbee, e.g.Wash. Utilities and Transp.
Comm’n 513 F.2d at 1153; Kansas ex rel. Haydei48 F. Supp. at 802; Abrams 582 F. Supp. at
1159. Rather, these states are bringing suit to enforcethe rights guaranteed by a federal statute.
Id. For example, in Kansas ex rel. Hayden v. United Stats governor of Kansas brought a
parens patriaesuit to enforce the provisions of the Disaster Relief Act, which provided for the
disbursement of federal funds to aid areas deemed a “major disaster.” Kansas ex rel. Hayden

548 F. Supp. at 798. Specifically, the governor brought suit to enforce the statute after he
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alleged that the area in question was wrongfully denied status as a “major disaster area” when the
procedural mechanisms for making that decision were ignored. Id. at 799. Similarly, in Abrams
v. Heckler New York’s attorney general brought a parens patriaesuit to enforce the provisions
of a Medicare statute after a final rule issued to implement the statute deprived New York
Medicare recipients of a significant amount of funds. Abrams 582 F. Supp. at 1157. Arguing
that the final rule misinterpreted the provisions of the statute and thus exceeded statutory
authority, the attorney general sought to have the Medicare funds distributed in compliance with
the statute. 1d.

Consequently, Defendants’ rebuttal to the States’ parens patriaeargument is not as
simple as they would suggest. States are not barred outright from suing the federal government
based on a parens patriagheory; rather, provided that the states are seeking to enforce—rather
than prevent the enforcement of—a federal statute, a parens patriaesuit between these parties
may be maintained. In the instant case, the States are suing to compel the Government to
enforce the federal immigration statutes passed by Congress and to prevent the implementation
of a policy that undermines those laws. Though seeking adherence to a federal statute is a
necessary component for a state’s parens patriaesuit against the federal government, it alone is
not enough; in addition, states must identify a quasi-sovereign interest that is harmed by the
alleged under-enforcement. See Alfred L. Snapg58 U.S. at 601 (“to have such [parens patriag
standing the State must assert an injury to what has been characterized as a ‘quasi-sovereign
interest’”). The defining characteristics of a quasi-sovereign interest are not explicitly laid out in
case law; rather, the meaning of the term has undergone a significant expansion over time. See

Com. of Pa. v. Klepp&33 F.2d 669, 673 (D.C. Cir. 1976). Although the earliest recognized
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quasi-sovereign interests primarily concerned public nuisances, the doctrine expanded rapidly to
encompass two broad categories: (1) a state’s quasi-sovereign interest “in the health and well-
being—nboth physical and economic—of its residents”; and (2) a state’s quasi-sovereign interest
in “not being discriminatorily denied its rightful status within the federal system.” Alfred L.
Snapp 458 U.S. at 607. In particular, courts have consistently recognized a state’s quasi-
sovereign interest in protecting the economic well-being of its citizens from a broad range of
injuries. See, e.g., Alfred L. Snapb8 U.S. at 609 (discrimination against Puerto Rican laborers
injured economic well-being of Puerto Rico); Wash. Utilities and Transp. Comm'sil3 F.2d at
1152 (increased rates for intrastate phone service would injure the economic well-being of the
state); Abrams 582 F. Supp. at 1160 (changes to Medicare that would decrease payments to New
York recipients is sufficient injury to economic well-being); Alabama ex rel. Baxley v. Tenn.
Valley Auth., 467 F. Supp. 791, 794 (N.D. Ala. 1979) (relocation of executive and administrative
offices would damage the economic well-being of Alabama by decreasing available jobs and
injuring state economy).

Here, the States similarly seek to protect their residents’ economic well-being.
Specifically, Plaintiffs allege that the DHS Directive will create a discriminatory employment
environment that will encourage employers to hire DAPA beneficiaries instead of those with
lawful permanent status in the United States.”” To support this assertion, Plaintiffs focus on the

interplay between the DHS Directive and the Affordable Care Act passed in 2010. Beginning in

2" In addition to the injuries stemming from the alleged creation of a discriminatory employment environment,
certain portions of the States’ briefs—as well as various amici briefs—detail a number of encumbrances suffered by
their residents due to the lack of immigration enforcement, such as increased costs to healthcare and public school
programs. Few—if any—of these allegations have actually been specifically pled by the Parties as a basis for
parens patriaestanding.
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2015, the Affordable Care Act (“ACA”) requires employers with fifty or more employees to
offer adequate, affordable healthcare coverage to their full-time employees. Patient Protection
and Affordable Care Act, 26 U.S.C. 8§ 4980H. If an employer with fifty or more employees
chooses not to offer health insurance to its full-time employees, it instead incurs a monetary
penalty. Id. Currently, ACA requires that employers provide health insurance only to those
individuals that are “legally present” in the United States. Id. at § 5000A(d)(3). The definition of
“legally present,” however, specifically excludes beneficiaries of the 2012 DACA Directive. If
an employer hires a DACA beneficiary, it does not have to offer that individual healthcare nor
does it incur a monetary penalty for the failure to do so. See45 C.F.R. § 152.2(8). The States
argue that the Obama Administration is expected to promulgate similar regulations that will also
bar beneficiaries of the DAPA Directive from participating in the ACA’s employer insurance
mandate. This exclusion, the States argue, will exacerbate unemployment for its citizens because
it will create an employment environment that will encourage employers to discriminate against
lawfully present citizens. Since the ACA’s exclusion of DAPA beneficiaries makes them more
affordable to employ, employers will be inclined to prefer them over those employees that are
covered by the terms of the ACA. Id.

The States’ alleged injury to their citizens’ economic well-being is within the quasi-
sovereign interests traditionally protected by parens patriaeactions. See, e.g., Alfred L. Snapp
458 U.S. at 609; Wash. Utilities & Transp. Comm'313 F.2d at 1152; Kansas ex rel. Hayden
548 F. Supp. at 802; Abrams 582 F. Supp. at 1160; Alabama ex rel. Baxley67 F. Supp. at 794.
The States’ challenge, however, is premature. Although some expect that the Obama

Administration will promulgate regulations barring DAPA beneficiaries from participating in the
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ACA’s employer insurance mandate, it has yet to do so. See A Guide to the Immigration
Accountability Executive Actipdmmigration Policy Center (Dec. 22, 2014)*® (“[T]he Obama
Administration will promulgate regulations to exclude DAPA recipients from any benefits under
the Affordable Care Act, much as it did in the aftermath of the DACA announcement.”)
(emphasis added); DACA and DAPA Access to Federal Health and Economic Support
Programs NILC (Dec. 10, 2014)* (the Obama Administration “issued regulations that deny
access to health coverage under the ACA for DACA recipients and is expectedo do the same for
DAPA recipients”) (emphasis added); Michael D. Shear & Robert Pear, Obama’s Immigration
Plan Could Shield Five MillionN.Y. Times (Nov. 19, 2014)* (quoting Stephen W. Yale-Loehr,
professor of immigration law at Cornell, for assertion that it “appears that these individuals will

be barred from health benefits under ACA) (emphasis added). Discouraging the resolution of
controversies that are not ripe, the Supreme Court has held that courts should avoid “entangling
themselves in abstract disagreements . . . until an administrative decision has been formalized
and its effects felt in a concrete way . . . .” Nat’l Park Hospitality Ass’n v. Dep't of Interipb38
U.S. 803, 807-08 (2003). Here, the administrative decision from which the States’ alleged
economic injury will flow has not been formalized. Thus, the States’ parens patriaesuit is not

ripe for adjudication.

% This article may be accessed at http://www.immigrationpolicy.org/special-reports/guide-immigration-

accountability-executive-action.

2 A PDF of this article may be accessed at http://allianceforcitizenship.org/wp-content/uploads/2014/12/DAPA-
DACA-and-fed-health-economic-supports.pdf.

* This article may be accessed at http://www.nytimes.com/2014/11/20/us/politics/obamacare-unlikely-for-
undocumented-immigrants.html?_r=0.
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2. Massachusetts v. E.P.Blaims

Clearly, in addition to the traditional Article 11l standing, Plaintiffs can also pursue their
direct damage claims under the ambiguous standards set forth in Massachusetts v. E.P.Aln
Massachusetfghe Supreme Court held that Massachusetts had standing to seek redress for the
damages directly caused to its interests as a landowner. Similarly, the States have standing
because the Defendants’ actions will allegedly cause direct damage to their proprietary interests.
Consequently, no matter how one reads Massachusetts v. E.P.A., it strengthens the conclusion
that the States do have standing to sue for direct damages.

Nevertheless, separate and apart from their direct damage claim (for which at least Texas
has standing) and somewhat related to the parens patriadasis for standing, the States also assert
standing based upon the continual non-enforcement of the nation’s immigration laws, which
allegedly costs each Plaintiff State millions of dollars annually. The evidence in this case
supplies various examples of large, uncompensated losses stemming from the fact that federal
law mandates that states bear the burdens and costs of providing products and services to those
illegally in the country. These expenses are most clearly demonstrated in the areas of education
and medical care, but the record also contains examples of significant law enforcement costs.

a. Argument of the States and Amici

The States and some amici briefs argue that the Supreme Court’s holding in
Massachusetts v. E.P.supports the States’ assertion of standing based on their injuries caused
by the Government’s prolonged failure to secure the country’s borders. Whether negligently or
even with its best efforts, or sometimes, even purposefully, the Government has allowed a

situation to exist where illegal aliens move freely across the border, thus allowing—at a
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minimum—-500,000 illegal aliens to enter and stay in the United States each year.** The federal
government is unable or unwilling to police the border more thoroughly or apprehend those
illegal aliens residing within the United States; thus it is unsurprising that, according to
prevailing estimates, there are somewhere between 11,000,000 and 12,000,000 illegal aliens
currently living in the country, many of whom burden the limited resources in each state to one
extent or another. Indeed, in many instances, the Government intentionally allows known illegal
aliens to enter and remain in the country. When apprehending illegal aliens, the Government
often processes and releases them with only the promise that they will return for a hearing if and
when the Government decides to hold one.** In the meantime, the states—uwith little or no help
from the Government—are required by law to provide various services to this population.®® Not
surprisingly, this problem is particularly acute in many border communities. According to the
States’ argument, this situation is exacerbated every time the Government or one of its leading
officials makes a pro-amnesty statement or, as in the instant case, every time the DHS institutes a

program that grants status to individuals who have illegally entered the country.

! Michael Hoefer, et al., Estimates of the Unauthorized Immigrant Population Residing in the United States:
January 2010U.S. DHS, Feb. 2011.

%2 The Court was not provided with the “no-show” rates for adult illegal aliens who are released and later summoned

for an immigration hearing. It has been reported, however, that the immigration hearings for last year’s flood of

illegal immigrant children have been set for 2019. Further, reports also show that there is a 46% “no-show” rate at

these immigration hearings for children that were released into the population. Challenges at the Border: Examining

the Causes, Consequences, and Responses to the Rise in Apprehensions at the Southern Border: Hearing Before the
S.Homeland Sec. Compi13th Cong. (July 9, 2014) (statement of Juan Osuna, Director of the Executive Office for

Immigration Review). Thus, for these children that the Government released into the general population, despite a

lack of legal status, the States will have to bear the resulting costs for at least five more years— if not forever, given

the rate of non-compliance with appearance notices.

¥ See, e.g., Plyler457 U.S. at 224-25; Toll v. Moreng 458 U.S. 1, 16 (1982).
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b. Analysis

The States” argument is certainly a simplification of a more complex problem.
Regardless of how simple or layered the analysis is, there can be no doubt that the failure of the
federal government to secure the borders is costing the states—even those not immediately on
the border—millions of dollars in damages each year. While the Supreme Court has recognized
that states “have an interest in mitigating the potentially harsh economic effects of sudden shifts
in population,”* the federal government has effectively denied the states any means to protect
themselves from these effects. Further, states suffer these negative effects regardless of whether
the illegal aliens have any ties or family within the state, or whether they choose to assimilate
into the population of the United States.®® The record in this case provides many examples of
these costs. Evidence shows that Texas pays $9,473 annually to educate each illegal alien child
enrolled in public school.®® In Texas, 7,409 unaccompanied illegal immigrant children were
released to sponsors between October of 2013 and September of 2014. Thus, in that period
alone, Texas absorbed additional education costs of at least $58,531,100 stemming from illegal
immigration. Further, this figure addresses only the newly-admitted, unaccompanied children; it

by no means includes all costs expended during this period to educate all illegal immigrant

* Plyler, 457 U.S. at 228.

% 1d. While most Americans find the prospect of residing anywhere but the United States unthinkable, this is not a
universally-held principle. Many aliens are justly proud of their own native land and come to the United States
(both legally and illegally) because our economy provides opportunities that their home countries do not. Many of
these individuals would be satisfied with working in the United States for part of the year and returning to their
homeland for the remainder. This arrangement is often unfeasible for illegal aliens, though, because of the risk of
apprehension by authorities when traveling back and forth across the border. Regardless, many illegal aliens have
no intention of permanently immigrating, but rather seek to be able to provide for their families. The Supreme Court
in Arizonanoted that 476,405 aliens are returned to their home countries every year without a removal order. 132 S.
Ct. at 2500. Many others return outside of any formal process. See alspfootnotes 41 and 42 and the text
accompanying footnote 42.

* This figure presumes the provision of bilingual services. If bilingual services are not required, the cost is $7,903
annually per student.
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children residing in the state. Evidence in the record also shows that in 2008, Texas incurred
$716,800,000 in uncompensated medical care provided to illegal aliens.

These costs are not unique to Texas, and other states are also affected. Wisconsin, for
example, paid $570,748 in unemployment benefits just to recipients of deferred action.
Arizona’s Maricopa County has similarly estimated the costs to its law enforcement stemming
from those individuals that received deferred action status through DACA. That estimate, which
covered a ten-month period and included only the law enforcement costs from the prior year,
exceeded $9,000,000.

To decrease these negative effects, the States assert that the federal government should do
two things: (1) secure the border; and (2) cease making statements or taking actions that either
explicitly or impliedly solicit immigrants to enter the United States illegally. In other words, the
Plaintiffs allege that the Government has created this problem, but is not taking any steps to
remedy it. Meanwhile, the States are burdened with ever-increasing costs caused by the
Government’s ineffectiveness. The frustration expressed by many States and/or amici curiaein
their briefing is palpable. It is the States’ position that each new wave of illegal immigration
increases the financial burdens placed upon already-stretched State budgets.

It is indisputable that the States are harmed to some extent by the Government’s action
and inaction in the area of immigration. Nevertheless, the presence of an injury alone is
insufficient to demonstrate standing as required to bring suit in federal court. A plaintiff must
still be able to satisfy all of the elements of standing—including causation and redressability—to

pursue a remedy against the one who allegedly caused the harm.
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Not surprisingly, the States rely, with much justification, on the Supreme Court’s holding
in Massachusetts v. E.P.A. to support standing based on these damages. 549 U.S. 497 (2007). In
Massachusettghe Supreme Court held that states have special standing to bring suit for the
protection of their sovereign or quasi-sovereign interests. Id. at 520. Justice Stevens quoted a
prior decision from Justice Kennedy, stating to the effect that states “are not relegated to the role
of mere provinces or political corporations but retain the dignity, though not the full authority, of
sovereignty.” Id. at 519 (quoting Alden v. Maine 527 U.S. 706, 715 (1999)) The majority
concluded that Massachusetts, in its role as a landowner, suffered (or would suffer) direct
damages from the EPA’s refusal to act under the Clean Air Act. Id. at 519, 526. Massachusetts’
status as a landowner, however, was only the icing on the cake. See id at 519. This status
reinforced the Supreme Court’s conclusion that “[Massachusetts’] stake in the outcome of this
case is sufficiently concrete to warrant the exercise of federal jurisdiction.” Id. Without
explicitly delineating formal elements, the majority seemed to recognize a special form of
“sovereignty standing” if the litigant state could show: (1) a procedural right to challenge the act
or omission in question and (2) an area of special state interest. See idat 518-26. With regard
to the latter, Justice Stevens concluded that states have standing to file suit to protect the health
and welfare of their citizens since our structure of government mandates that they surrender to
the federal government: (1) the power to raise a military force; (2) the power to negotiate
treatises; and (3) the supremacy of their state laws in areas of federal legislation. 1d. at 519.

The States conclude that Justice Stevens’ holding is equally applicable to their situation.
First, the States have no right to negotiate with Mexico or any other country from which large

numbers of illegal aliens immigrate; thus the States cannot rely on this avenue to resolve or
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lessen the problem. Second, the States cannot unilaterally raise an army to combat invaders or
protect their own borders. Third, the federal government ardently defends against any attempt by
a state to intrude into immigration enforcement—even when the state seeks to enforce the very
laws passed by Congress. Therefore, the States reach the same conclusion as the Supreme Court
did in Massachusetts v. E.P.AThey have the power to sue the federal government in federal
court to protect their quasi-sovereign interests in the health, welfare, and natural resources of
their citizens.

The States lose badly needed tax dollars each year due to the presence of illegal aliens—a
clear drain upon their already-taxed resources. These damages, the States argue, are far greater
and more direct than the damages stemming from air pollution in Massachusetts Thus, they
conclude that they should similarly have standing. This Court agrees to the actual existence of
the costs being asserted by Plaintiffs. Even the Government makes no serious attempt to counter
this argument, considering that the Government’s lack of border security combined with its
vigilant attempts to prevent any state from protecting itself have directly led to these damages.
Causation here is more direct than the attenuated causation chain patched together and accepted
by the Supreme Court in Massachusetts

Nevertheless, standing in Massachusettsvas not dependent solely on damages flowing
from the lax enforcement of a federal law; the Supreme Court also emphasized the procedural
avenue available to the state to pursue its claims. See id at 520. Specifically covering the
section under which Massachusetts’ claim was brought, the Clean Air Act provided that “[a]
petition for review of action of the Administrator in promulgating any . . . standard under section

7521 of this title . . . may be filed only in the United States Court of Appeals for the District of
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Columbia.” Clean Air Act, 42 U.S.C. 8 7607(b)(1). The States claim that the APA gives them a
similar procedural avenue. The APA states:

A person suffering legal wrong because of agency action, or adversely affected or
aggrieved by agency action within the meaning of a relevant statute, is entitled to
judicial review thereof. An action in a court of the United States seeking relief
other than money damages and stating a claim that an agency or an officer or
employee thereof acted or failed to act in an official capacity or under color of
legal authority shall not be dismissed nor relief therein be denied on the ground
that it is against the United States or that the United States is an indispensable
party. The United States may be named as a defendant in any such action, and a
judgment or decree may be entered against the United States: Provided That any
mandatory or injunctive decree shall specify the Federal officer or officers (by
name or by title), and their successors in office, personally responsible for
compliance. Nothing herein (1) affects other limitations on judicial review or the
power or duty of the court to dismiss any action or deny relief on any other
appropriate legal or equitable ground; or (2) confers authority to grant relief if any
other statute that grants consent to suit expressly or impliedly forbids the relief
which is sought.

5 U.S.C. 8 702 (emphasis in original). Section 703 of the APA specifically authorizes a suit like
this case where the States seek a mandatory injunction. 5 U.S.C. 8 703. Finally, Section 704
provides a cause of action for a “final agency action for which there is no other adequate remedy
inacourt....” 5U.S.C. 8§ 704. Itis appropriate to note that the Government has asserted that
there is absolutely no remedy, under any theory, for the Plaintiffs’ suit—seemingly placing the
States’ suit squarely within the purview of Section 704.

The Government counters this contention, however, by arguing that the DAPA program
is an exercise of discretion and merely informational guidance being provided to DHS
employees. Since it argues that discretion is inherent in the DAPA program, the Government

concludes that it not only prevails on the merits of any APA claim, but that this discretion also
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closes the standing doorway that the States are attempting to enter.*” The Court will address
these assertions in a separate part of the opinion because they are not the key to the resolution of
the indirect damages contemplated in this section regarding standing under Massachusetts v.
E.P.A.

It has been recognized that the resources of states are drained by the presence of illegal
aliens—these damages unquestionably continue to grow. In 1982, the Attorney General
estimated that the country’s entire illegal immigrant population was as low as three million
individuals. See Plyler v. Daet57 U.S. at 218-19. Today, California alone is reported to have
at least that many illegal immigrants residing with its borders. Among the Plaintiff States, the

only difference with regard to the population of illegal immigrants residing within each is that

% See5 U.S.C. § 701. There is some authority in the immigration context that a private immigration organization
cannot attack immigration decisions via the APA. See Fed’n for Am. Immigration Reform, Inc. v. R&3d-.3d 897
(D.C. Cir. 1996). These decisions are based primarily on a lack of “prudential standing” rather than on the
requirements of the APA. However, for those directly affected by a federal agency action, these decisions are
inapplicable. In this context, the Government in places conflates the issue of standing with that of reviewability.

Standing to seek review is a concept which must be distinguished from reviewability. In
Association of Data Processing Serv. Organizations, Inc. v. Cm@ourt defined “standing” in
terms of a two-part test. First, the complainant must allege “that the challenged action has caused
him injury in fact, economic or otherwise.” Second, “the interest sought to be protected by the
complainant [must be] arguably within the zone of interests to be protected or regulated by the
statute or constitutional guarantee in question.”

Reviewability presumes that the standing prerequisite has been satisfied and then adds the element
of the courts’ power to judge a certain administrative decision. Correspondingly, “unreviewable”
administrative actions are those which will not be judicially scrutinized, despite the fulfillment of
all prerequisites such as standing and finality, either because Congress has cut off the court’s
power to review or because the courts deem the issue “inappropriate for judicial determination.”

Even “unreviewable” administrative action may be judicially reviewed under exceptional
circumstances, such as whether there has been a clear departure from the agency’s statutory
authority.

Statutory Preclusion of Judicial Revie$976 Duke L. J. 431, 432 n.4 (1976) (citations omitted). The States have

seemingly satisfied these two standing requirements, but that alone does not allow the Court to review the DHS’
actions.
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the population is not evenly distributed.*® The Government does not dispute the existence of
these damages, but instead argues that widespread and generalized damages—such as those
suffered by all taxpayers collectively—do not provide a basis for one to sue the Government.
The States concede that the cases cited by the Government certainly stand for that proposition;
but they argue that the new rules announced in Massachusetts v. E.P.give them, in their role as
states, “special solicitude” to bring an action to protect the resources of their citizens. Turning to
the dissent, the States similarly find support for this new form of standing from Chief Justice
Roberts’ statement that the majority opinion “adopts a new theory of Article Il standing for
States . . ..” Id. at 539-40 (Roberts, J., dissenting).

The Court recognizes that the Supreme Court’s opinion in Massachusettappears to
establish new grounds for standing—a conclusion the dissenting opinions goes to lengths to
point out. Nevertheless, the Court finds that Massachusettslid not abandon the traditional
standing requirements of causation and redressability—elements critical to the damages
discussed in this section. The Court finds that the Government’s failure to secure the border has
exacerbated illegal immigration into this country. Further, the record supports the finding that
this lack of enforcement, combined with this country’s high rate of illegal immigration,

significantly drains the States’ resources.*®

* The Court notes that, while twenty-six states or their representatives are Plaintiffs herein, thirteen states and many
municipalities have filed amici briefs on the Government’s behalf. One of the arguments raised in their brief is that
DAPA may eventually change the presence of illegal aliens in this country into an economic positive, an opinion
based upon a number of studies. Doc. No. 81; see alsdoc. No. 121 (amici brief filed by the Mayors of New York
and Los Angeles, et al).

% The Government, though not necessarily agreeing that it has failed to secure the border, concedes that many costs

associated with illegal immigration must be borne by the states, particularly in the areas of education, law
enforcement, and medical care.
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Regardless, the Court finds that these more indirect damages described in this section are
not caused by DAPA,; thus the injunctive relief requested by Plaintiffs would not redress these
damages. DAPA applies only to individuals who have resided in the United States since 2010.
If the DHS enforces DAPA as promulgated, this group has already been in the country for
approximately five years. Therefore, the costs and damages associated with these individuals’
presence have already been accruing for at least a five-year period. The relief Plaintiffs seek
from their suit is an injunction maintaining the status quo—however, the status quo already
includes costs associated with the presence of these putative DAPA recipients. If the Court were
to grant the requested relief, it would not change the presence of these individuals in this country,
nor would it relieve the States of their obligations to pay for any associated costs. Thus, an
injunction against DAPA would not redress the damages described above.

The States also suggest that the special sovereign standing delineated in Massachusetts
encompasses three other types of damages that will be caused by DAPA. First, the continued
presence of putative DAPA recipients will increase the costs to which the States are subjected.*
Specifically, the States allege that, because DAPA recipients will be granted legal status for a
three-year period, those who have not already pursued state-provided benefits will now be more
likely to seek them. Stated another way, DAPA recipients will be more likely to “come out of
the shadows” and to seek state services and benefits because they will no longer fear deportation.
Thus, the States’ resources will be taxed even more than they were before the promulgation of

DAPA.

“0 This discussion does not include direct costs to the state, such as the costs associated with providing additional
driver’s licenses, which were discussed in a prior section. This Court does not address the issue as to whether some
or all of these damages might be recoverable under the theory of “abdication standing” because that ruling is not
necessary to grant this temporary injunction.
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Regardless of whether the States’ prediction is true, the Constitution and federal law
mandate that these individuals are entitled to state benefits merely because of their presence in
the United States, whether they reside in the sunshine or the shadows. Further, aside from the
speculative nature of these damages, it seems somewhat inappropriate to enjoin the
implementation of a directive solely because it may encourage or enable individuals to apply for
benefits for which they were already eligible.

The States’ reply, though supported by facts, is not legally persuasive. The States
rightfully point out that DAPA will increase their damages with respect to the category of
services discussed above because it will increase the number of individuals that demand them.
Specifically, the Plaintiffs focus on two groups. First, there are many individuals each year that
self-deport from the United States and return to their homeland.** The States suggest, with some
merit, that DAPA will incentivize these individuals to remain in the United States.

Second, the States focus on the individuals that would have been deported without the
legal status granted by DAPA, alleging that their continued presence in this county will increase
state costs. The States argue that the DHS has decided it will not enforce the removal statutes
with regards to at least 4,300,000 people plus hypothetically millions of others that apply but are
not given legal presence. They conclude in the absence of the DAPA program, the DHS in its
normal course of removal proceedings would have removed at least some of these individuals.
Thus DAPA will allow some individuals who would have otherwise been deported to remain in

the United States. The Government has made no cogent response to this argument. Were it to

“ As stated earlier in a footnote, many individuals voluntarily return to their homeland. SeeDHS, Office of
Immigration Statistics, Immigration Enforcement Actions: 2013, at 1 (Sept. 2014). In fact, in the years 2007 through
2009, more illegal immigrants self-deported back to Mexico than immigrated into the United States.
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argue against this assertion, the Government would likely have to admit that these individuals
would not have been deported even without DAPA—an assertion that would damage the DHS
far more than it would strengthen its position.

The States are correct that there are a number of individuals that fall into each category.
Immigration experts estimate that 178,000 illegal aliens self-deport each year.*” Though the
DHS could likely calculate the number of individuals deported and estimate the number that self-
deported over the past five years (and used those figures to estimate those who would in the near
future) that would have otherwise qualified for DAPA relief, that evidence is not in the record. It
is reasonable to conclude, however, that some of these individuals would have self-deported or
been removed from the country. The absence of these individuals would likely reduce the states’
costs associated with illegal immigration.

The Government has not directly addressed the suppositions inherent in this argument,
but it and at least two sets of amici curiaehave suggested a response. Specifically, they suggest
that any potential reduction in state costs that could have been anticipated in the absence of
DAPA will be offset by the productivity of the DAPA recipients and the economic benefits that
the States will reap by virtue of these individuals working, paying taxes, and contributing to the
community.

This Court, with the record before it, has no empirical way to evaluate the accuracy of
these economic projections, and the record does not give the Court comfort with either position.
Yet, these projections do demonstrate one of the reasons why the Court does not accept the

States’ argument for standing on this point. A theory without supporting evidence does not

2 DHS, Office of Immigration Statistics, Immigration Enforcement Actions: 2013, at 1 (Sept. 2014).
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support a finding of redressability. Based upon the record, the presence of damages or off-
setting benefits is too speculative to be relied upon by this or any other court as a basis for
redressability.

The last category of damages pled by Plaintiffs that falls within Massachusetts*special
solicitude” standing is predicated upon the argument that reports made by the Government and
third-parties concerning the Government’s actions have had the effect of encouraging illegal
immigration. The Government does not deny that some of its actions have had this effect, but
maintains that its actions were legal and appropriate. In other words, these actions may have had
the unintended effect of encouraging illegal immigration, but that does not create a damage
model that would satisfy either the causation or redressability requirements of standing.

Nevertheless, a myriad of reasons support a court’s abstention from intervention when
damages are premised upon the actions of third-parties motivated by reports (and misreports) of
governmental action.** The Court will address only two.

The First Amendment protects political debate in this country. Enjoining that debate, or
finding damages predicated upon that debate, would be counter-productive at best and, at worst,
a violation of the Constitution. The crux of the States’ claim is that the Defendants violated the
Constitution by enacting their own law without going through the proper legislative or
administrative channels. One cannot, however, consistently argue that the Constitution should
control one aspect of the case, yet trample on the First Amendment in response to another.
Speech usually elicits widely-differing responses, and its ramifications are often unpredictable.

Clearly, reports of governmental activity, even if they are biased, misleading, or incorrect, are

* 1n a different case held before this Court, a DHS official confirmed under oath the existence of this unintended
consequence. Seefootnote 110.
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protected speech—despite the fact that they may have the unintended effect of inspiring illegal
immigration.

Second, a lawful injunction that would cure this problem cannot be drafted.
Unquestionably, some immigrants are encouraged to come to the United States illegally based
upon the information they receive about DACA and DAPA. Reports of lax border security,
minimal detention periods following apprehension, and the ease of missing immigration hearings
may also encourage many to immigrate to this country illegally. Individuals may also be
encouraged to immigrate illegally because they have been told that the stock market is doing
well, or that the United States’ economy is doing better than that of their homeland, or because
the United States has better schools or more advanced medical care. The decision to immigrate
illegally is motivated by innumerable factors, and a court would be jousting at windmills to craft
an injunction to enjoin all of these activities.

Statements and reports about the implementation of DACA and DAPA may very well
encourage individuals to try to reach the United States by any means, legal or otherwise.
Further, it is undisputed that illegal immigration strains the resources of most states. This side-
effect, however, is too attenuated to enjoin DAPA’s implementation. The States have not shown

that an injunction against DAPA would redress these particular damages.
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E. Standing Created by Abdication
1. The Factual Basis

The most provocative and intellectually intriguing standing claim presented by this case
is that based upon federal abdication.** This theory describes a situation when the federal
government asserts sole authority over a certain area of American life and excludes any authority
or regulation by a state; yet subsequently refuses to act in that area. Due to this refusal to act in a
realm where other governmental entities are barred from interfering, a state has standing to bring
suit to protect itself and the interests of its citizens.

The States concede, here, that the regulation of border security and immigration are
solely within the jurisdiction of the United States—an assertion the United States agrees with and
has repeatedly insisted upon in other cases. However, rather than enforcing laws pertaining to
border security and immigration, the Government, through DAPA, has instead announced that it
will not seek to deport certain removable aliens because it has decided that its resources may be
better used elsewhere. In sum, the States argue that the Government has successfully established
its role as the sole authority in the area of immigration, effectively precluding the States from
taking any action in this domain and that the DHS Secretary in his memorandum establishing
DAPA has announced that except for extraordinary circumstances, the DHS has no intention of
enforcing the laws promulgated to address millions of illegal aliens residing in the United States.

The facts underlying the abdication claim cannot be disputed. In Arizona v. United
States the federal government sued Arizona when the state tried to enforce locally enacted

immigration restrictions. Arizona v. United State$32 S. Ct. 2492 (2012). The Supreme Court

“ «“Abdication” is defined as “[t]he act of renouncing or abandoning . . . duties, usually those connected with high
office ... .” Black’s Law Dictionary4 (10th ed. 2014).
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upheld the Government’s position, holding that federal law preempted the state’s actions. Id. at
2495. Nonetheless, the Supreme Court, in doing so, still recognized the states’ plight due to
federal preemption in the area of immigration:

The pervasiveness of federal regulation does not diminish the importance of
immigration policy to the States. Arizona bears many of the consequences of
unlawful immigration.  Hundreds of thousands of deportable aliens are
apprehended in Arizona each year. Unauthorized aliens who remain in the State
comprise, by one estimate, almost six percent of the population. And in the
State’s most populous county, these aliens are reported to be responsible for a
disproportionate share of serious crime.

Statistics alone do not capture the full extent of Arizona’s concerns. Accounts in
the record suggest there is an “epidemic of crime, safety risks, serious property
damage, and environmental problems” associated with the influx of illegal
migration across private land near the Mexican border. Phoenix is a major city of
the United States, yet signs along an interstate highway 30 miles to the south warn
the public to stay away. One reads, “DANGER—PUBLIC
WARNING—TRAVEL NOT RECOMMENDED/Active Drug and Human
Smuggling Area/Visitors May Encounter Armed Criminals and Smuggling
Vehicles Traveling at High Rates of Speed.” The problems posed to the State by
illegal immigration must not be underestimated.

These concerns are the background for the formal legal analysis that follows. The
issue is whether, under preemption principles, federal law permits Arizona to
implement the state-law provisions in dispute.

Id. at 2500. Despite this expression of empathy, the Supreme Court held, with minor exceptions,

that states are virtually powerless to protect themselves from the effects of illegal immigration.*®

** Though clearly pre-dating DACA and DAPA, courts from a variety of jurisdictions have similarly expressed
sympathy for the plight of the states that bear the brunt of illegal immigration. See, e.g.Arizona v. United States
104 F.3d 1095 (9th Cir. 1997); California v. United Statesl04 F.3d 1086 (9th Cir. 1997); New Jersey v. United
States91 F.3d 463 (3d Cir. 1996); Padavan v. United State2 F.3d 23 (2d Cir. 1996); Chiles v. United State§9
F.3d 1094 (11th Cir. 1995), cert. denied517 U.S. 1188 (1996). These courts invariably denied the states the relief
they sought since inadequate immigration enforcement did not supply a basis for standing. Id. Indeed, as recently
as 2013, another court dismissed similar claims by the State of Mississippi. See Crane v. Napolitan820 F. Supp.
2d 724 (N.D. Tex. 2013).

Three things were constant in all of these cases. In each, the courts expressed sympathy with the plight of the

states. Second, the courts held that the states could not recover indirect costs they suffered as a result of ineffective
enforcement. This is identical to the ruling this Court made in the prior section regarding damages stemming from
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Id. Holding that States cannot even exercise their civil power to remove an illegal alien, the
majority opinion stated that “Immigration and Customs Enforcement (ICE), an agency within the
Department of Homeland Security, is responsible for identifying, apprehending, and removing
illegal aliens.” Id. at 2495. The Government continues to take the position that “even State laws
relating to matters otherwise within the core of the police power will generally be preempted . . .
Arizona (or any other State) may not substitute its judgment for the federal government’s when it
comes to classification of aliens.” Brief for the United States as Amicus Curiae at 14-16,
Arizona v. Brewer757 F.3d 1053 (9th Cir. 2014). As made clear in this DACA-related brief, the
Government claims total preemption in this area of the law. Thus, the first element of an

abdication claim is established.

the provision of services like education and medical care. Third, none of these cases, however, held that a state was
absolutely precluded from ever bringing suit concerning immigration enforcement issues.

Three important factors separate those cases from the present one—any one of which would be considered a
major distinction. The presence of all three, however, clearly sets this case apart from those cited-above. First, with
the exception of Crane none of the cases involved the Government announcing a policy of non-enforcement. Here,
the DHS has clearly announced that it has decided not to enforce the immigration laws as they apply to
approximately 4.3 million individuals—as well as to untold millions that may apply but be rejected by the DAPA
program. The DHS has announced that the DAPA program confers legal status upon its recipients and, even if an
applicant is rejected, that applicant will still be permitted to remain in the country absent extraordinary
circumstances. There can be no doubt about this interpretation as the White House has made this clear by stating
that the “change in priorities applies to everybody.” See footnote 88. Because of this announced policy of non-
enforcement, the Plaintiffs’ claims are completely different from those based on mere ineffective enforcement. This
is abdication by any meaningful measure.

Second, the plaintiffs in the above-cited cases did not provide proof of any direct damages—rather, the plaintiffs
in these cases only pled indirect damages caused by the presence of illegal aliens. Conversely, in the present case,
Texas has shown that it will suffer millions of dollars in direct damages caused by the implementation of DAPA.

Finally, with the exception of Crane (in which this issue was not raised), the above-cited cases pre-date the
REAL ID Act of 2005. The REAL ID Act mandates a state’s participation in the SAVE program, which requires
that a state pay a fee to verify an applicant’s identity prior to issuing a driver’s license or an identification card. By
creating a new class of individuals eligible for driver’s licenses and identification cards, individuals that the INA
commands should be removed, DAPA compounds the already federally-mandated costs that states are compelled to

pay.
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To establish the second element necessary for abdication standing, the States assert that
the Government has abandoned its duty to enforce the law. This assertion cannot be disputed.
When establishing DAPA, Secretary Johnson announced that the DHS will not enforce the
immigration laws as to over four million illegal aliens eligible for DAPA, despite the fact that
they are otherwise deportable. DHS agents were also instructed to terminate removal
proceedings if the individual being deported qualifies for relief under the DAPA criteria.
Further, the DHS has also announced that, absent extraordinary circumstances, it will not even
deport illegal aliens who apply for DAPA and are rejected. The record does not contain an
estimate for the size of this group, but hypothetically the number of aliens who would otherwise
be deported if the INA were enforced is in the millions. Secretary Johnson has written that these
exemptions are necessary because the DHS’ limited funding necessitates enforcement priorities.
Regardless of the stated motives, it is evident that the Government has determined that it will not
enforce the law as it applies to over 40% of the illegal alien population that qualify for DAPA,
plus all those who apply but are not awarded legal presence. It is not necessary to search for or
imply the abandonment of a duty; rather, the Government has announced its abdication.

The Government claims, however, that its deferred action program is merely an exercise
of its prosecutorial discretion. Any justifications regarding abdication, though, are not a
necessary consideration for standing. This inquiry may be necessary to a discussion on the
merits, but standing under a theory of abdication requires only that the Government declines to

enforce the law. Here, it has.*®

“® In the absence of these declarations of abdication, an examination of relevant DHS statistics might be instructive,
but apparently the DHS is not very forthcoming with this information. The author of a recent law review article
detailed the trouble she experienced in trying to get deferred action numbers from the Government. Finally, after
numerous attempts, her conclusions were:
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The Government claims sole authority to govern in the area of immigration, and has
exercised that authority by promulgating a complex statutory scheme and prohibiting any
meaningful involvement by the states. As demonstrated by DACA and DAPA, however, the
Government has decided that it will not enforce these immigration laws as they apply to well
over five million people, plus those who had their applications denied. If one had to formulate
from scratch a fact pattern that exemplified the existence of standing due to federal abdication,
one could not have crafted a better scenario.

2. The Legal Basis

The Government has not seriously contested the Plaintiffs’ factual basis for this claim—
nor could it. Turning from the facts of this claim to the applicable law, the concept of state
standing by virtue of federal abdication is not well-established. It has, however, been implied by
a number of opinions, including several from the Supreme Court. The abdication theory of
standing is discussed most often in connection with a parens patriaeclaim. It has also been

discussed as providing APA standing, and in some contexts is relied upon as the exclusive basis

While the grant rate for deferred action cases might cause alarm for those who challenge the
deferred action program as an abuse of executive branch authority, it should be clear that
regardless of outcome, the number of deferred action cases considered by ICE and USCIS are
quite low . . . Even doubling the number of legible deferred action grants produced by USCIS and
ICE between 2003 and 2010 (118 plus 946) yields less than 1,100 cases, or less than 130 cases
annually.

Shoba S. Wadbhia, Sharing Secrets: Examining Deferred Action and Transparency in Immigration10awN.H.
L. Rev. 1, 47 (2011) (hereinafter “Sharing Secrets”). See alspLeon Wildes, The Deferred Action Program of the
Bureau of Citizenship and Immigration Services: A Possible Remedy for Impossible ImmigratiordC&aas,
Diego L. Rev. 819 (2004). Other statistics suggest the deferred action rate between 2005 and 2010 ranged between
a low 542 to an annual high of 1,029 individuals. Regardless, DACA has raised that number to an annual average
over the years 2012-2014 to over 210,000 and if DAPA is implemented in a similar fashion, the average for the next
three years will be in excess of 1.4 million individuals per year. The Court is not comfortable with the accuracy of
any of these statistics, but it need not and does not rely on them given the admissions made by the President and the
DHS Secretary as to how DAPA will work. Nevertheless, from less than a thousand individuals per year to over 1.4
million individuals per year, if accurate, dramatically evidences a factual basis to conclude that the Government has
abdicated this area—even in the absence of its own announcements.
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for standing. Traditionally, parens patriaections were instituted by states seeking to protect the
interests of their citizens, as well as for protection of their own quasi-sovereign interests. One of
this principle’s few limitations stems from the notion that the federal government, rather than a
state, has the superior status in the role as a parent. In other words, the federal government was
the supreme parens patriae Thus a state can rely on parens patriaeto protect its interests
against any entity or actor—except the federal government. As explicitly noted by the dissent in
Massachusetts v. E.P.A.:

A claim of parens patriaestanding is distinct from an allegation of direct injury.
See Wyoming v. Oklahon&02 U.S. 437, 448-449, 451, 112 S. Ct. 789, 117 L.
Ed. 2d 1 (1992). Far from being a substitute for Article 11l injury, parens patriae
actions raise an additional hurdle for a state litigant: the articulation of a “quasi-
sovereign interest” “apart from the interests of particular private parties.” Alfred
L. Snapp & Son, Inc. v. Puerto Rico ex rel. Ba#sg U.S. 592, 607, 102 S. Ct.
3260, 73 L. Ed. 2d 995 (1982) (emphasis added) (cited ante,at 1454). Just as an
association suing on behalf of its members must show not only that it represents
the members but that at least one satisfies Article 11l requirements, so too a State
asserting quasi-sovereign interests as parens patriaemust still show that its
citizens satisfy Article Ill. Focusing on Massachusetts’s interests as quasi-
sovereign makes the required showing here harder, not easier. The Court, in
effect, takes what has always been regarded as a necessaryondition for parens
patriae standing—a quasi-sovereign interest—and converts it into a sufficient
showing for purposes of Article I11.

What is more, the Court’s reasoning falters on its own terms. The Court asserts

that Massachusetts is entitled to “special solicitude” due to its “quasi-sovereign

interests,” ante, at 1455, but then applies our Article 11l standing test to the

asserted injury of the Commonwealth’s loss of coastal property. See antegt 1456

(concluding that Massachusetts “has alleged a particularized injury in its capacity
as a landownef’ (emphasis added)). In the context of parens patriaestanding,

however, we have characterized state ownership of land as a *“nonsovereign

interes[t]” because a State “is likely to have the same interests as other similarly

situated proprietors.” Alfred L. Snapp & Son, suprat, 601, 102 S. Ct. 3260.

On top of everything else, the Court overlooks the fact that our cases cast
significant doubt on a State’s standing to assert a quasi-sovereign interest—as
opposed to a direct injury—against the Federal Government. As a general rule,
we have held that while a State might assert a quasi-sovereign right as parens
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patriae “for the protection of its citizens, it is no part of its duty or power to

enforce their rights in respect of their relations with the Federal Government. In

that field it is the United States, and not the State, which represents them.”

Massachusetts v. Mello@62 U.S. 447, 485-486, 43 S. Ct. 597, 67 L. Ed. 1078

(1923) (citation omitted); see also Alfred L. Snapp & Son, suprat, 610, n.16, 102

S. Ct. 3260.

Massachusetf$49 U.S. at 539 (Roberts, J., dissenting). Following this assertion, Chief Justice
Roberts described the majority opinion as bestowing upon the states “a new theory of Article 11
standing . . . .” Id. at 1466. Expounding further on this point, Chief Justice Roberts quoted a
footnote from Alfred L. Snapp & Son, Inc. v. P.R. ex rel. Batatang that:

[T]he fact that a State may assert rights under a federal statue as parens patriagn

no way refutes our clear ruling that “[a] State does not have standing as parens

patriaeto bring an action against the Federal Government.”

Massachusetf$49 U.S. at 540 n.1 (quoting Alfred L. Snapp458 U.S. at 610 n.16) (citations
omitted).

As demonstrated by Massachusettsconflicting opinions regarding the limitations of
parens patriaestanding, it is difficult to determine how long the law has permitted a state to rely
upon this doctrine to show standing in a suit against the federal government. This interpretation
may be well established, as asserted by Justice Stevens in the majority opinion, or it may be
unprecedented, as described by the four dissenters. Regardless of its longevity, it is a rule
delineated by the Supreme Court of the United States and which this Court is bound to follow.
See, e.g., Bradford MankShould States Have Greater Standing Rights than Ordinary Citizens?:
Massachusetts v. EPA’s New Standing Test for S8 m. & Mary L. Rev. 1701 (2008).

The concept of abdication standing, however, has not been confined to parens patriae

cases. Specifically, the States rely on the Supreme Court’s opinion in Heckler v. Chaneywhich

involved a decision by the FDA not to take certain enforcement actions regarding the drugs used
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in lethal injections administered by the states. 470 U.S. 821 (1985). Upholding the agency’s
decision not to act, the Supreme Court noted that they were not presented with “a situation where
it could justifiably be found that the agency has ‘consciously and expressly adopted a general
policy’ that is so extreme as to amount to an abdication of its statutory responsibilities.” Id. at
833 n.4 (quoting Adams v. RichardspA80 F.2d 1159, 1162 (D.C. Cir. 1973)).

The States claim that, unlike the FDA’s action at issue in Heckler, the DAPA program is
a total abdication and surrender of the Government’s statutory responsibilities. They contend
that the DAPA Directive basically concedes this point, and this Court agrees. The DAPA
Memorandum states that the DHS cannot perform all the duties assigned to it by Congress
because of its limited resources, and therefore it must prioritize its enforcement of the laws. This
prioritization necessitated identifying a class of individuals who are guilty of a violation of the
country’s immigration laws, and then announcing that the law would not be enforced against
them. The DAPA Memorandum concludes that, for the DHS to better perform its tasks in one
area, it is necessary to abandon enforcement in another.

In response, the Government maintains its overall position: it is immaterial how large the
putative class of DAPA beneficiaries is because DAPA is a legitimate exercise of its
prosecutorial discretion. Earlier in this opinion, this Court held that Plaintiffs have standing
based upon the direct damages they will suffer following the implementation of DAPA.
Nevertheless, based upon the Supreme Court’s opinion in Heckler and the cases discussed
below, this Court also finds that Plaintiffs have standing because of the DHS’ abdication of its

statutory duties to enforce the immigration laws.
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The Heckler Court is not alone in addressing abdication standing. Again not involving
the parens patriaaloctrine, the Fifth Circuit has addressed the concept of abdication in a similar
suit involving the same parties. See Texas v. United Staté86 F.3d 661 (5th Cir. 1997). In
Texas v. United Statethe Fifth Circuit held that abdication did not exist for several reasons. 1d.
at 667. First, it noted that Texas did not argue that the Government was “mandating” that it take
any action with respect to undocumented aliens. Id. This fact situation is dissimilar to the one
presently before the Court. Here, the States put forth evidence that demonstrates that the
Government has required and will require states to take certain actions regarding DAPA
recipients. Further, the Government has not conceded that it will refrain from taking similar
action against the remaining Plaintiffs in this case. Second, the Fifth Circuit in Texasheld that
the Government’s failure to effectively perform its duty to secure the border did not equate to an
abdication of its duty. Id.

Plaintiffs contend that these distinctions made by the Fifth Circuit in Texasare noticeably
absent in the present case. The DHS unilaterally established the parameters for DAPA and
determined that it would not enforce the immigration laws as they apply to millions of
individuals—those that qualify for DAPA and surprisingly even those that do not. Thus, the
controlling but missing element in Texasthat prevented a finding of abdication is not only
present in this case, but is factually undisputed.”” Further, if one accepts the Government’s
position, then a lack of resources would be an acceptable reason to cease enforcing

environmental laws, or the VVoting Rights Act, or even the various laws that protect civil rights

" Obviously, the Government disputes whether these facts equate to abdication, but it does not dispute the
underlying facts themselves—nor could it, as these facts are set out in writing by the DHS Secretary in the DAPA
Memorandum.
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and equal opportunity. Its argument is that it has the discretion to cease enforcing an act as long
as it does so under the umbrella of prosecutorial discretion. While the Court does not rule on the
merits of these arguments, they certainly support the States’ standing on the basis of abdication.
In regards to abdication standing, this case bears strong similarities to Adams v.

Richardson480 F.2d 1159 (D.C. Cir. 1973). In Adams the Secretary of Health, Education and
Welfare adopted a policy that, in effect, was a refusal to enforce Title VI of the Civil Rights Act
of 1964. Id. at 1161. Specifically, the Secretary refused to effectuate an end to segregation in
federally-funded public education institutions. Id. In Adamsas in the case before this Court, the
Government argued that the “means” of enforcement is a matter of absolute agency discretion,
and in the exercise of that discretion it chose to seek voluntary compliance. See idat 1162.
Rejecting this argument and holding that the Secretary had abdicated his statutory duty, the D.C.
Circuit noted that:

[t]his suit is not brought to challenge HEW’s decisions with regard to a few

school districts in the course of a generally effective enforcement program. To

the contrary, appellants allege that HEW has consciously and expressly adopted a

general policy which is in effect an abdication of its statutory duty. We are asked

to interpret the statute and determine whether HEW has correctly construed its

enforcement obligations.

A final important factor distinguishing this case from the prosecutorial discretion

cases cited by HEW is the nature of the relationship between the agency and the

institutions in question. HEW is actively supplying segregated institutions with

federal funds, contrary to the expressed purposes of Congress. It is one thing to

say the Justice Department lacks the resources necessary to locate and prosecute

every civil rights violator; it is quite another to say HEW may affirmatively

continue to channel federal funds to defaulting schools. The anomaly of this

latter assertion fully supports the conclusion that Congress’s clear statement of

an affirmative enforcement duty should not be discounted.

Id. (emphasis added).
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In the present case, Congress has clearly stated that illegal aliens should be removed.
Like that at issue in Adams the DHS program clearly circumvents immigration laws and allows
individuals that would otherwise be subject to removal to remain in the United States. The
policy in Adamspurported to seek voluntary compliance with Title VI. In contrast, the DHS
does not seek compliance with federal law in any form, but instead establishes a pathway for
non-compliance and completely abandons entire sections of this country’s immigration law.
Assuming that the concept of abdication standing will be recognized in this Circuit, this Court
finds that this is a textbook example.

F. Conclusion

Having found that at least one Plaintiff, Texas, stands to suffer direct damage from the
implementation of DAPA, this Court finds that there is the requisite standing necessary for the
pursuit of this case in federal court. Fulfilling the constitutional requirements of standing, Texas
has shown that it will suffer an injury, that this injury is proximately caused by the actions of the
Government, and that a favorable remedy issued by the Court would prevent the occurrence of
this injury.”® This Court also finds that Texas’ claim has satisfied the requirements of prudential
standing: Plaintiffs’ suit is not merely a generalized grievance, the Plaintiffs’ fall within the
“zone of interest” pertaining to the immigration statutes at issue, and Plaintiffs’ suit is not based
merely on the interests of third-parties.

Finally, for the various reasons discussed above and below, it is clear that Plaintiffs

satisfy the standing requirements as prescribed by the APA. Thus even “unreviewable”

“® The Court has also found that the Government has abdicated its duty to enforce the immigration laws that are
designed, at least in part, to protect the States and their citizens. While many courts, including the United States
Supreme Court, have suggested that the abdication of duty gives rise to standing, this Court has not found a case
where the plaintiff’s standing was supported solely on this basis. Though not the only reason, the Court finds
Plaintiffs (at least Texas) have standing pursuant to this theory, as well.
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administrative actions may be subject to judicial review under exceptional circumstances, such
as when there has been a clear departure from the agency’s statutory authority. See Manges V.
Camp 474 F.2d 97, 99 (5th Cir. 1973). With regard to APA standing, this Court emphasizes that
there is a difference between the standing required to bring a lawsuit and that necessary for APA
reviewability. Although traditional standing refers to the ability of a plaintiff to bring an action,
APA “reviewability” concerns the ability of the Court to actually review and grant relief
regarding the act or omission in question on either procedural or substantive grounds. This Court
will address these redressability issues as part of its discussions on the merits.

Having reached the conclusion that standing exists for at least one Plaintiff, the Court
turns to the merits.

V. THE MERITS OF THE STATES’ CLAIMS

As previously noted, this opinion seeks to address three issues: standing, legality, and
constitutionality. Having concluded that at least one Plaintiff, the State of Texas, has standing,
the Court now addresses the merits of the States’ claims regarding the DAPA program.

A. Prosecutorial Discretion and Agency Prioritization

A basic issue intrinsically interwoven in most of the arguments presented in this case
warrants attention before proceeding. It does not resolve any of the ultimate remaining
questions, but the Court nevertheless finds it important. Just as the Government has been
reluctant to make certain concessions, prosecutorial discretion is an area where the States,
possibly in fear of making a bigger concession than intended, are reluctant to concede. As

discussed above, one of the DHS Secretary’s stated reasons for implementing DAPA is that it
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allegedly allows the Secretary to expend the resources at his disposal in areas he views as

deserving the most attention. He has set forth these priorities as follows:

1. Priority 1: threats to national security, border security, and public safety;
2. Priority 2: misdemeanants and new immigration violators;
3. Priority 3: other immigration violations.

SeeDoc. No. 38, Def. Ex. 5 (Nov. 20, 2014 Memorandum, “Policies for the Apprehension,
Detention and Removal of Undocumented Immigrants™).*°

The law is relatively clear on enforcement discretion and, thus, the Court will not address
it at length. Nevertheless, because the DHS has so intertwined its stated priorities with the
DAPA program as justification for its alleged exercise of discretion, the Court finds it helpful to
point out some basic legal principles.

The law is clear that the Secretary’s ordering of DHS priorities is not subject to judicial
second-guessing:

[T]he Government’s enforcement priorities and . . . the Government’s overall

enforcement plan are not readily susceptible to the kind of analysis the courts are

competent to make.
Reng 525 U.S. at 490 (quoting Wayte v. United State$70 U.S. 598, 607-08 (1985)).

Further, as a general principle, the decision to prosecute or not prosecute an individual is,

with narrow exceptions, a decision that is left to the Executive Branch’s discretion. Heckler,470

U.S. at 831 (citing a host of Supreme Court opinions). As the Fifth Circuit has stated:

*® Interestingly, this memorandum, which is different from the DAPA Memorandum (although dated the same day),
states: “Nothing in this memorandum should be construed to prohibit or discourage the apprehension, detention, or
removal of aliens in the United States who are not identified as priorities herein.” The DAPA recipients arguably
fall under Priority 3, but the Secretary’s DAPA Memorandum seems to indicate he thinks otherwise. Despite this
admonition, the DAPA Memorandum instructs DHS officials not to remove otherwise removable aliens. In fact, it
also instructs ICE officials to immediately stop enforcement procedures already in process, including removal
proceedings.
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The prosecution of criminal cases has historically lain close to the core of the
Article Il executive function. The Executive Branch has extraordinarily wide
discretion in deciding whether to prosecute. Indeed, that discretion is checked
only by other constitutional provisions such as the prohibition against racial
discrimination and a narrow doctrine of selective prosecution.

Riley v. St. Luke’s Episcopal Hosp., 252 F.3d 749, 756 (5th Cir. 2001).

The Judiciary has generally refrained from injecting itself into decisions involving the
exercise of prosecutorial discretion or agency non-enforcement for three main reasons. First,
these decisions ordinarily involve matters particularly within an agency’s expertise. Second, an
agency’s refusal to act does not involve that agency’s “coercive” powers requiring protection by
courts. Finally, an agency’s refusal to act largely mirrors a prosecutor’s decision to not indict.
Heckler, 470 U.S. at 821-32. This is true whether the suit is brought under common law or the
APA. Absent abdication, decisions to not take enforcement action are rarely reviewable under
the APA. See, e.g.Texas106 F.3d at 667.

Consequently, this Court finds that Secretary Johnson’s decisions as to how to marshal
DHS resources, how to best utilize DHS manpower, and where to concentrate its activities are
discretionary decisions solely within the purview of the Executive Branch, to the extent that they
do not violate any statute or the Constitution.

The fact that the DHS has virtually unlimited discretion when prioritizing enforcement
objectives and allocating its limited resources resolves an underlying current in this case. This
fact does not, however, resolve the specific legal issues presented because the general concept of

prosecutorial discretion—or Defendants’ right to exercise it—is not the true focus of the States’
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legal attack.”® Instead, Plaintiffs argue that DAPA is not within the Executive’s realm (his power
to exercise prosecutorial discretion or otherwise) at all; according to Plaintiffs, DAPA is simply
the Executive Branch legislating.

Indeed, it is well-established both in the text of the Constitution itself and in Supreme
Court jurisprudence that the Constitution “allows the President to execute the laws, not make
them.” Medellin 552 U.S. at 532. It is Congress, and Congress alone, who has the power under
the Constitution to legislate in the field of immigration. SeeU.S. Const. art. 1, § 8, cl. 4; Plyler,
457 U.S. at 237-38. As the Supreme Court has explained, “[t]he conditions for entry [or
removal] of every alien, the particular classes of aliens that shall be denied entry altogether, the
basis for determining such classification, the right to terminate hospitality to aliens, [and] the
grounds on which such determinations should be based, have been recognized as matters solely
for the responsibility of the Congress. .” Harisiades v. Shaughness42 U.S. 580, 596-97
(1952) (emphasis added).

Just as the states are preempted from interfering with the “careful balance struck by
Congress with respect to unauthorized employment,” for example,®® Plaintiffs argue that the
doctrine of separation of powers likewise precludes the Executive Branch from undoing this
careful balance by granting legal presence together with related benefits to over four million
individuals who are illegally in the country. It is the contention of the States that in enacting
DAPA, the DHS has not only abandoned its duty to enforce the laws as Congress has written

them, but it has also enacted “legislation” contrary to the Constitution and the separation of

%0 The States obviously question the soundness of Defendants’ alleged exercise of discretion. Their complaint also
questions whether this program can be characterized or justified as an exercise of discretion at all.

°1 Arizong 132 S. Ct. at 2505.
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powers therein. Finally, the States complain that the DHS failed to comply with certain
procedural statutory requirements for taking the action it did.

The Court now turns to those issues.

B. Preliminary Injunction

To support the “equitable remedy” of a preliminary injunction, the Plaintiff States must
establish four elements: “(1) a substantial likelihood of success on the merits; (2) a substantial
threat that the [States] will suffer irreparable injury if the injunction is denied; (3) that the
threatened injury outweighs any damage that the injunction might cause [Defendants]; and (4)
that the injunction will not disserve the public interest.” Jackson Women’s Health Org. v.
Currier, 760 F.3d 448, 452 (5th Cir. 2014) (quoting Hoover v. Morales164 F.3d 221, 224 (5th
Cir. 1998)). While a preliminary injunction should not be granted unless the plaintiff, “by a
clear showing’ carries his burden of persuasion on each of these four factors, see Mazurek v.
Armstrong 520 U.S. 968, 972 (1997) (citation omitted) (emphasis in the original), the plaintiff
“need not prove his case.” Lakedreams v. Taylp832 F.2d 1103, 1109 n.11 (5th Cir. 1991); see
also Univ. of Texas v. Camenisddl U.S. 390, 395 (1981) (emphasizing that a party “is not
required to prove his case in full at a preliminary injunction hearing”).

The “generally accepted notion” is that the “purpose of a preliminary injunction is always
to prevent irreparable injury so as to preserve the court’s ability to render a meaningful decision
on the merits.” Meis v. Sanitas Serv. Corp., 511 F.2d 655, 656 (5th Cir. 1975) (citations
omitted); see also Camenischd51 U.S. at 395 (“The purpose of a preliminary injunction is
merely to preserve the relative positions of the parties until a trial on the merits can be held.”).

“Given this limited purpose, and given the haste that is often necessary if [the parties’] positions
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are to be preserved, a preliminary injunction is customarily granted on the basis of procedures
that are less formal and evidence that is less complete than in a trial on the merits.” 1d. The
Court’s analysis requires “a balancing of the probabilities of ultimate success on the merits with
the consequences of court intervention at a preliminary stage.” Meis 511 F.2d at 656; see also
Canal Auth. of Fla. v. Callaway89 F.2d 567, 573 (5th Cir. 1974) (“[T]he most compelling
reason in favor of (granting a preliminary injunction) is the need to prevent the judicial process
from being rendered futile by defendant's action or refusal to act.”) (quotation marks and
citations omitted).

1. Preliminary Injunction Factor One: Likelihood of Success
on the Merits

The first consideration in the preliminary injunction analysis is the likelihood that the
plaintiff will prevail on the merits. The Fifth Circuit has previously stated that the likelihood
required in a given case depends on the weight and strength of the other three factors. See Canal
Auth., 489 F.2d at 576-77. Although some doubt has been cast on this “sliding scale” approach,
it is clear that, at a minimum, the plaintiff must demonstrate a “substantial case on the merits.”
See, e.g.Southerland v. Thigpeii84 F.2d 713, 718 n.1 (5th Cir. 1986). Thus, to meet the first
requirement for a preliminary injunction, the States “must present a prima facie case,” but “need
not show a certainty of winning.” 11A Charles Alan Wright et al., Federal Practice and
Procedure § 2948.3 (3d ed. 2014) (hereinafter “Wright & Miller”).

a. The Administrative Procedure Act

The States complain that the implementation of DAPA violates the APA. 5 U.S.C. 8§ 501

et seq. Specifically, the States assert that DAPA constitutes a “substantive” or “legislative” rule

that was promulgated without the requisite notice and comment process required under Section
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553 of the APA.*?> Defendants concede that DAPA was not subjected to the APA’s formal
notice-and-comment procedure. Instead, they argue that DAPA is not subject to judicial review
and, even if reviewable, is exempt from the APA’s procedural requirements.

i. Judicial Review Under the Administrative
Procedure Act

When a party challenges the legality of agency action, a finding that the party has
standing will not, alone, entitle that party to a decision on the merits. See Data Processing97
U.S. at 173 (Brennan, J., concurring). Thus, before proceeding to the merits of Plaintiffs’ claim,
the Court must ensure that the agency action at issue here is reviewable under the APA.

Subject to two exceptions described below, the APA provides an avenue for judicial
review of challenges to “agency action.” See5 U.S.C. 8§ 701-706. Under Section 702, “[a]
person suffering legal wrong because of agency action, or adversely affected or aggrieved by
agency action within the meaning of a relevant statute, is entitled to judicial review thereof.” 5
U.S.C. § 702. Section 702 contains two requirements. First, the plaintiffs must identify some
“*agency action’ that affects [them] in the specified fashion; it is judicial review ‘thereof’ to
which [they are] entitled.” Lujan v. Nat’l Wildlife Fed., 497 U.S. 871, 882 (1990) (quoting 5
U.S.C. § 702). *“Agency action,” in turn, is defined in the APA as “the whole or part of an
agency rule, order, license, sanction, relief, or the equivalent or denial thereof, or failure to act.”
5 U.S.C. § 551(13). When, as here, judicial review is sought “not pursuant to specific

authorization in the substantive statute, but only under the general review provisions of the APA,

the “agency action’ in question must be ‘final agency action.”” Lujan, 497 U.S. at 882 (citing 5

%2 The States also claim that DAPA substantively violates the APA in that it is “arbitrary, capricious, an abuse of
discretion, or otherwise not in accordance with the law” under 5 U.S.C. § 706. If accurate (and all other
requirements under the APA are satisfied), Section 706 would require that the Court “hold unlawful and set aside”
the DAPA program. 5 U.S.C. § 706.

74



Case: 15-40238 Document: 00512966900 Page: 80 Date Filed: 03/12/2015
Case 1:14-cv-00254 Document 145 Filed in TXSD on 02/16/15 Page 75 of 123

U.S.C. § 704, which provides that “[a]gency action made reviewable by statute and final agency
action for which there is no other adequate remedy in a court are subject to judicial review”).

To obtain review under Section 702, Plaintiffs must additionally show that they are either
“suffering legal wrong” because of the challenged agency action, or are “adversely affected or
aggrieved by [that] action within the meaning of a relevant statute.” 5 U.S.C. § 702. A plaintiff
claiming the latter, as the States do here, must establish that the “injury he complains of (his
aggrievement, or the adverse effect upon hin) falls within the ‘zone of interests’ sought to be
protected by the statutory provision whose violation forms the legal basis for his complaint.”
Lujan, 497 U.S. at 871 (citing Clarke 479 U.S. at 396-97).

1) Final Agency Action

The Supreme Court has identified two conditions that must be satisfied for agency action
to be “final.” First, “the action must mark the consummation of the agency’s decisionmaking
process . . . —it must not be of a merely tentative or interlocutory nature.” Bennett520 U.S. at
178 (internal quotations marks and citations omitted). One need not venture further than the
DHS Directive itself to conclude that it is not “of a merely tentative or interlocutory nature.”
Secretary Johnson ordered immediate implementation of certain measures to be taken under
DAPA. For instance, he ordered ICE and CBP to “immediately begin identifying persons in
their custody, as well as newly encountered individuals, who meet the . . . criteria . . . to prevent
the further expenditure of enforcement resources.” Doc. No. 1, Pl. Ex. A at 5. Secretary
Johnson further instructed ICE to “review pendingremoval cases, and seek administrative
closure or termination” of cases with potentially eligible deferred action beneficiaries. Id.

(emphasis added). The DHS has additionally set up a “hotline” for immigrants in the removal
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process to call and alert the DHS as to their eligibility, so as to avoid their removal being
effectuated.®® USCIS was given a specific deadline by which it “should begin accepting
applications under the new [DACA] criteria”: *“no later than ninety (90) days from the date of
[the Directive’s] announcement.” Id. at 4. As of the date of this Order, that deadline is less than
a week away.>® Moreover, the DHS is currently obtaining facilities, assigning officers, and
contracting employees to process DAPA applications.® Thus, the DHS Directive has been in
effect and action has been taken pursuant to it since November of 2014.

Under the second condition identified by the Supreme Court, to be “final,” the agency’s
action “must be one by which rights or obligations have been determined, or from which legal
consequences will flow.” Bennett 520 U.S. at 178 (internal quotation marks and citations
omitted). As evidenced by the mandatory language throughout the DAPA Memorandum
requiring USCIS and ICE to take certain actions, the Secretary’s Directive clearly establishes the
obligations of the DHS and assigns specific duties to offices within the agency. Additionally,
DAPA confers upon its beneficiaries the right to stay in the country lawfully. Clearly, “legal
consequences will flow” from Defendants’ action: DAPA makes the illegal presence of millions

of individuals legal.

%% See, e.g., Frequently Asked Questions, The Obama Administration’'s DAPA and Expanded DACA Programs
NILC, at http://www.nilc.org/dapa&daca.html (last updated Jan. 23, 2015).

> Defendants have not indicated any intention to depart from the deadline established in the DHS Directive. To the
contrary, the DHS” website states in bold, red font that it will begin accepting applications under the new DACA
criteria on February 18, 2015. See Executive Actions on Immigrati@fficial Website of the Dept. of Homeland
Security, at http://www.uscis.gov/immigrationaction (last updated Jan. 30, 2015). A deadline by which USCIS
should begin accepting applications for DAPA was also provided in the DHS Directive: no later than 180 days from
the date DAPA was announced. Thus, USCIS must begin accepting applications by mid-May of this year.

% Doc. No. 64, PI. Ex. 23 (Palinkas Dec.) (“USCIS has announced that it will create a new service center to process
DAPA applications. The new service center will be in Arlington, Virginia, and it will be staffed by approximately
1,000 federal employees. Approximately 700 of them will be USCIS employees, and approximately 300 of them
will be federal contractors.”).
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Two other factors confirm that the DAPA Directive constitutes final agency action. First,
the Government has not specifically suggested that it is not final. To the contrary, the DHS’ own
website declares that those eligible under the new DACA criteria may begin applying on
February 18, 2015. Finally, the 2012 DACA Directive—which was clearly final and has been in
effect for two and a half years now—was instituted in the same fashion, pursuant to a nearly
identical memorandum as the one here. Indeed, Secretary Johnson in the DAPA Memorandum
“direct[s] USCIS to establish a process, similar to DACA” for implementing the program. Doc.
No. 1, Pl. Ex. A (emphasis added). This experience—and the lack of any suggestion that DAPA
will be implemented in a fashion different from DACA—serves as further evidence that DAPA
is a final agency action. Based upon the combination of all of these factors, there can be no
doubt that the agency action at issue here is “final” in order for the Court to review it under the
APA.

@) The Zone of Interests

To challenge Defendants’ action under the APA, Plaintiffs must additionally show: (1)
that they are “adversely affected or aggrieved, i.e. injured in fact,” and (2) that the “interest
sought to be protected by the [Plaintiffs] [is] arguably within the zone of interests to be protected
or regulated by the statute in question.” Clarke 479 U.S. at 395-96 (internal quotation marks
and citations omitted). The key inquiry is whether Congress “intended for [Plaintiffs] to be
relied upon to challenge agency disregard of the law.” Block v. Cmty. Nutrition Inst., 467 U.S.
340, 347 (1984); see also Clarke479 U.S. at 399 (“The ‘zone of interest’ test is a guide for

deciding whether, in view of Congress' evident intent to make agency action presumptively
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reviewable, a particular plaintiff should be heard to complain of a particular agency decision.”).
The test is not “especially demanding.”*® 1d. As the Supreme Court in Clarkeheld:

In cases where the plaintiff is not itself the subject of the contested regulatory

action, the test denies a right of review if the plaintiff's interests are so marginally

related to or inconsistent with the purposes implicit in the stahateit cannot

reasonably be assumed that Congress intended to permit the suit . . . . [T]here

need be no indication of congressional purpose to benefit the would-be plaintiff
Id. at 399-400 (citations removed) (emphasis added).

As described above in great detail, it is clear that at least one Plaintiff, the State of Texas,
(and perhaps some of the other States if there had been time and opportunity for a full
development of the record), will be “adversely affected or aggrieved” by the agency action at
issue here. DAPA authorizes a new status of “legal presence” along with numerous other
benefits to a substantial number of individuals who are currently, by law, “removable” or
“deportable.” The Court finds that the acts of Congress deeming these individuals removable
were passed in part to protect the States and their residents. Indeed, over the decades there has
been a constant flood of litigation between various states and the federal government over federal
enforcement of immigration laws. The states have been unsuccessful in many of those cases and

have prevailed in only a few. Regardless of which side prevailed and what contention was at

issue, there has been one constant: the federal government, under our federalist system, has the

*® The Clarke Court noted that, although a similar zone of interest test is often applied when considering “prudential
standing” to sue in federal court (as already discussed in this opinion), the zone of interest test in the APA context is
much less demanding than it is in the prudential standing context. 479 U.S. at 400 n.16 (stating that the invocation
of the zone of interest test in the standingcontext “should not be taken to mean that the standing inquiry under
whatever constitutional or statutory provision a plaintiff asserts is the same as it would be if the ‘generous review
provisions’ of the APA apply™”). This Court, in its consideration of prudential standing concerns, already found
Plaintiffs to be within the zone of interest of the relevant immigration laws, which DAPA contravenes. Thus, based
on the less-demanding nature of the APA’s zone of interest test, the Court need not go into great detail in this part of
its analysis.
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duty to protect the states, which are powerless to protect themselves, by enforcing the
immigration statutes. Congress has recognized this:

States and localities can have significant interest in the manner and extent to
which federal officials enforce provisions of the Immigration and Nationality Act
(INA) regarding the exclusion and removal of unauthorized aliens.>’

Similarly, the Supreme Court has recognized that the states have an interest in the enforcement
or non-enforcement of the INA:

Since the late 19th century, the United States has restricted immigration into this
country. Unsanctioned entry into the United States is a crime, and those who
have entered unlawfully are subject to deportation. But despite the existence of
these legal restrictions, a substantial number of persons have succeeded in
unlawfully entering the United States, and now live within various States,
including the State of Texas.

Plyler, 457 U.S. at 205 (citations omitted). Finally, the Department of Justice has likewise
acknowledged that the states’ interests are related to and consistent with the purposes implicit

within the INA:

Unlawful entry into the United States and reentry after removal are federal
criminal offenses.>®

To discourage illegal immigration into the United States, the INA prohibits
employers from knowingly hiring or continuing to employ aliens who are not
authorized to work in the United States.

The federal immigration laws encourage States to cooperate with the federal
government in its enforcement of immigration laws in several ways. The INA
provides state officials with express authority to take certain actions to assist
federal immigration officials. For example, state officers may make arrests for
violations of the INA’s prohibition against smuggling, transporting or harboring
aliens. . . . And, if the Secretary determines that an actual or imminent mass influx
of aliens presents urgent circumstances requiring an immediate federal response,

" See, e.g.Kate M. Manuel, Cong. Research Serv., R43839, State Challenges to Federal Enforcement of
Immigration Law: Historical Precedents and Pending Litigatiof2014).

%8 As the Supreme Court held in Arizona v. United Stated is the job of ICE officers to remove those who violate
Sections 1325 and 1326. Seel32 S. Ct. at 2500.
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she may authorize any state or local officer . . . to exercise the powers, privileges
or duties of federal immigration officers under the INA.

Congress has also authorized DHS to enter into agreements with States to allow
appropriately trained and supervised state and local officers to perform
enumerated functions of federal immigration enforcement. Activities performed

under these agreements . . . “shall be subject to the direction and supervision of
the [Secretary].”

The INA further provides, however, that a formal agreement is not required for

state and local officers to “cooperate with the [Secretary]” in certain respects . . . .

Even without an agreement, state and local officials may “communicate with the

[Secretary] regarding the immigration status of an individual,” or *“otherwise

cooperate with the [Secretary] in the identification, apprehension, detention, or

removal of aliens not lawfully present in the United States”. . . . To further such

“cooperat[ive]” efforts to “communicate,” Congress has enacted measures to

ensure a useful flow of information between DHS and state . . . agencies.

Brief for the United States in Opposition on Petition for Writ of Certiorari at 2-6, Arizona
v. United States132 S. Ct. 2492 (2012) (No. 11-182), 2011 WL 5548708 (citations
omitted).

According to estimates available to the Court, at least 50-67% of potentially-eligible
DAPA recipients have probably violated 8 U.S.C. § 1325.> The remaining 33-50% have likely
overstayed their permission to stay. Under the doctrine of preemption, the states are deprived of
the ability to protect themselves or institute their own laws to control illegal immigration and,

thus, they must rely on the INA and federal enforcement of the same for their protection. See

Arizong 132 S. Ct. at 2510 (reaffirming the severe limit on state action in the field of

% See, e.g.David Martin, A Defense of Immigration-Enforcement Discretion: The Legal and Policy Flaws in Kris
Kobach’s Latest Crusadd?22 Yale L. J. Online 167, 171 (2012) (citing Modes of Entry for the Unauthorized
Migrant Population PEW Hisp. Center 3 (May 22, 2006), at http://pewhispanic.org/files/factsheets/19.pdf). (Mr.
Martin served as General Counsel of the INS from 1995-1997, and as Principal Deputy General Counsel of the DHS

from 2009-2010.). See alsoAndorra Bruno, Cong. Research Serv., R41207, Unauthorized Aliens in the United
States: Policy Discussiah(2014) (hereinafter “Bruno, Unauthorized Aliens in the United Stdtes
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immigration). Despite recognizing the inability of states to tackle their immigration problems in
a manner inconsistent with federal law, the Supreme Court in Arizonanoted:

The National Government has significant power to regulate immigration. With

power comes responsibility, and the sound exercise of national power over

immigration depends on the Nation’s meeting its responsibility to base its laws on

a political will informed by searching, thoughtful, rational civic discourse.

Arizona may have understandable frustrations with the problems caused by illegal

immigration while that process continues, but the State may not pursue policies

that undermine federal law.

Id. (emphasis added).

The responsibility of the federal government, who exercises plenary power over
immigration, includes not only the passage of rational legislation, but also the enforcemenbf
those laws.®® The States and their residents are entitled to nothing less. DAPA, no matter how it
is characterized or viewed, clearly contravenes the express terms of the INA. Under our
federalist system, the States are easily in the zone of interest contemplated by this nation’s

immigration laws.

3 Exceptions to Review

Although the Court easily finds the agency action at issue here final and that the States
fall within the relevant zone of interests in order to seek review, Defendants claim that review is
nevertheless unavailable in this case because the APA exempts the DHS action from its purview.

There are two exceptions to the general rule of reviewability under the APA. First,

agency action is unreviewable “where the statute explicitly precludes judicial review.” 5 U.S.C.

8 Congress exercises plenary power over immigration and the Executive Branch is charged with enforcing
Congress’ laws. See Faillo v. Bell, 430 U.S. 787, 792 (1997) (“[O]ver no conceivable subject is the legislative
power of Congress more complete than it is over the admission of aliens.”) (internal quotation marks and citations
omitted). Just like the states, albeit for a different reason, the Executive Branch “may not pursue policies that
undermine federal law.”
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8 701(a)(1). This exception applies when “Congress has expressed an intent to preclude judicial
review.” Heckler 470 U.S. at 830.*> Second, and arguably more relevant to the present case,
even if Congress has not affirmatively precluded judicial review, courts are precluded from
reviewing agency action that is “committed to agency discretion by law.” 5 U.S.C. § 701(a)(2).
This second exception was first discussed in detail by the Supreme Court in Citizens to Preserve
Overton Park, Inc. v. Volpel01 U.S. 402 (1971). There, the Court interpreted the exception
narrowly, finding it “applicable in those rare instances where ‘statutes are drawn in such broad
terms that in a given case there is no law to apply.”” Id. at 410 (quoting S. Rep. No. 752, 79th
Cong., 1st Sess. 26 (1945)). Subsequently, in Heckler v. Chaneythe Supreme Court further
refined its interpretation of Section 701(a)(2). Distinguishing the exception in Section 701(a)(1)
from that in Section 701(a)(2), the Court stated:
The former [8 701(a)(1)] applies when Congress has expressed an intent to
preclude judicial review. The latter [8701(a)(2)] applies in different
circumstances; even where Congress has not affirmatively precluded review,
review is not to be had if the statute is drawn so that a court would have no
meaningful standard against which to judge the agency's exercise of dischetion.
such a case, the statute (“law”) can be taken to have “committed” the
decisionmaking to the agency's judgment absolutely. This construction avoids
conflict with the *abuse of discretion” standard of review in § 706--if no
judicially manageable standards are available for judging how and when an
agency should exercise its discretion, then it is impossible to evaluate agency
action for “abuse of discretion.”
470 U.S. at 830 (emphasis added).

Relevant to the present issue, the Supreme Court then exempted from the APA’s

“presumption of reviewability” non-enforcement decisions made by an agency. Id. at 831

% The Government has not pointed the Court to any statute that precludes reviewability of DAPA. As there is no
statute that authorizes the DHS to implement the DAPA program, there is certainly no statute that precludes judicial
review under Section 701(a).
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(disagreeing with the lower court’s “insistence that the “‘narrow construction’ of 8§ (a)(2) required
application of a presumption of reviewability even to an agency's decision not to undertake
certain enforcement actions™). The Court distinguished the availability of review for the type of
agency action in Overton Parlkfrom the challenged agency decisions in Heckler.

Overton Parkdid not involve an agency's refusal to take requested enforcement

action. It involved an affirmative actof approval under a statute that set clear

guidelinesfor determining when such approval should be given. Refusals to take
enforcement steps generally involve precisely the opposite situation, and in that
situation we think the presumption is that judicial review is not available.

Id. (emphasis added).

Thus, according to the Heckler Court, there is a “rebuttable presumption” that “an
agency’s decision not to prosecute or enforce, whether through civil or criminal process, is a
decision generally committed to an agency’s absolute discretion” and, consequently, unsuitable
for judicial review. Id. An “agency’s refusal to institute proceedings” has been “traditionally
committed to agency discretion,” and the enactment of the APA did nothing to disturb this
tradition. Id. at 832.

Underlying this presumption of unreviewability are three overarching concerns that arise
when a court proposes to review an agency’s discretionary decision to refuse enforcement. First,
“an agency decision not to enforce often involves a complicated balancing of a number of factors
which are particularly within its expertise[,]” and the agency is “far better equipped than the
courts to deal with the many variables involved in the proper ordering of its priorities.” Id. at
831-32. These factors or variables that an agency must assess in exercising its enforcement

powers include “whether a violation has occurred, . . . whether agency resources are best spent

on this violation or another, whether the agency is likely to succeed if it acts, whether the
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particular enforcement action requested best fits the agency’s overall policies, and, indeed,
whether the agency has enough resources to undertake the action at all.” 1d. at 831. Due to
circumstances beyond its control, an agency “cannot act against each technical violation of the
statute it is charged with enforcing.” Id. For obvious reasons, this has application in the criminal
and immigration contexts. Consequently, the deference generally accorded to “an agency’s
construction of the statute it is charged with implementing” and the “procedures it adopts” for
doing so (under general administrative law principles)®? is arguably even more warranted when,
in light of the above factors, the agency chooses not to enforce the statute against “each technical
violation.” Id. at 831-32.

Second, an agency’s refusal to act generally does not “infringe upon areas that courts
often are called upon to protect[,]” including individual liberty or property rights. In other
words, a non-enforcement decision ordinarily does not involve an exercise of governmental
“coercivepower” over an individual’s rights. 1d. at 832 (emphasis in original). By contrast,
when an agency does take action exercising its enforcement power, the action in and of itself
“provides a focus for judicial review.” Id. Because the agency “must have exercised its power
in some manner,” its action is more conducive to review “to determine whether the agency

exceeded its statutory powers.” Id. (citing FTC v. Klesner280 U.S. 19 (1929)).

%2 The HecklerCourt cited Vermont Yankee Nuclear Power Corp. v. Natural Res. Def. Council 48%cU.S. 519,
543 (1978), and Train v. Natural Res. Def. Council, Inei21 U.S. 60, 87 (1975). For instance, in discussing
deference to agency interpretation, the Supreme Court stated in Vermont Yankee

But this much is absolutely clear. Absent constitutional constraints or extremely compelling
circumstances, the administrative agencies should be free to fashion their own rules of procedure
and to pursue methods of inquiry capable of permitting them to discharge their multitudinous
duties. Indeed, our cases could hardly be more explicit in this regard.

435 U.S. at 543 (internal quotations and citations omitted).
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Lastly, the HecklerCourt compared agency non-enforcement decisions to the exercise of
prosecutorial discretion in the criminal context—decisions that plainly fall within the express and
exclusive province of the Executive Branch, which is constitutionally charged to “take Care that
the Laws be faithfully executed.” See id.(*Finally, we recognize that an agency’s refusal to
institute proceedings shares to some extent the characteristics of the decision of a prosecutor in
the Executive Branch not to indict—a decision which has long been regarded as the special
province of the Executive Branch, inasmuch as it is the Executive who is charged by the
Constitution to ‘to take Care that the Laws be faithfully executed.””) (quoting U.S. Const. art. I,
§ 3).

While the Court recognizes (as discussed above) that the DHS possesses considerable
discretion in carrying out its duties under the INA, the facts of this case do not implicate the
concerns considered by Heckler such that this Court finds itself without the ability to review
Defendants’ actions. First, the Court finds an important distinction in two terms that are
commonly used interchangeably when discussing Hecklers presumption of unreviewability:
“non-enforcement” and “inaction.” While agency “non-enforcement” might imply “inaction” in
most circumstances, the Court finds that, in this case, to the extent that the DAPA Directive can
be characterized as “non-enforcement,” it is actually affirmative actionrather than inaction.

The Supreme Court’s concern that courts lack meaningful focus for judicial review when
presented with agency inaction(see Hecklerd70 U.S. at 832) is thus not present in this situation.
Instead of merely refusing to enforce the INA’s removal laws against an individual, the DHS has
enacted a wide-reaching program that awards legal presence, to individuals Congress has

deemed deportable or removable, as well as the ability to obtain Social Security numbers, work
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authorization permits, and the ability to travel.”®> Absent DAPA, these individuals would not
receive these benefits.** The DHS has not instructed its officers to merely refrain from arresting,
ordering the removal of, or prosecuting unlawfully-present aliens. Indeed, by the very terms of
DAPA, that is what the DHS has been doing for these recipients for the last five years®—
whether that was because the DHS could not track down the millions of individuals they now
deem eligible for deferred action, or because they were prioritizing removals according to limited
resources, applying humanitarian considerations, or just not removing these individuals for

“administrative convenience.”®® Had the States complained only of the DHS’ mere failure to (or

% See, e.g.Frequently Asked Questions, The Obama Administration’s DAPA and Expanded DACA Programs
NILC, at http://www.nilc.org/dapa&daca.html (last updated Jan. 23, 2015) (instructing potential DAPA/DACA
beneficiaries that “[o]nce [their] work permit arrives,” to look up their local Social Security office at www.ssa.gov

to apply for Social Security numbers). The official website for the Social Security Administration offers
information for noncitizens, explaining that noncitizens “authorized to work in the United States by the Department

of Homeland Security (DHS) can get a Social Security number . . . . You need a Social Security number to work,

collect Social Security benefits and receive some other government services.” Social Security Numbers for
Noncitizens Official Website of the Social Security Administration (Aug. 2013), http://www.ssa.gov/pubs/EN-05-
10096.pdf.

® The States raised, but did not address at length, the tax benefit issue perhaps because this is an expense that the
federal taxpayers must bear. Nevertheless, it is clear from the testimony of IRS Commissioner John A. Koskinen
presented to the Senate Finance Committee that the DAPA recipients would be eligible for earned income tax credits
once they received a Social Security number. SeeTestimony of IRS Commissioner John A. Koskinen on February
3, 2015 before Senate Finance Committee that DAPA confers another sizable benefit in addition to those that
directly affect the States due to certain tax credits. See alsd‘Taxpayer ldentification Number Requirements of
Eligible Individuals and Qualifying Children Under the EIC,” FTC A-4219, 19 XX WL 216976, and Chief Counsel
Advice, IRS CCA 200028034, 2000 WL 33116180 (IRS CCA 2000). One way to estimate the effect of this
eligibility is to assign as an earned income tax credit the sum of $4,000 per year for three years (the number of years
for which an individual can file) and multiply that by the number of DAPA recipients. If, for instance, that number
is 4.3 million, if calculated accurately, the tax benefits bestowed by DAPA will exceed $50,000,000,000.
Obviously, such a calculation carries with it a number of assumptions. For example, it is somewhat unlikely that
every DAPA recipient would actually claim or qualify for these credits. Nevertheless, the importance lies not in the
amount, but in the fact that DAPA makes individuals eligible at all. Bestowing a tax benefit on individuals that are
otherwise not entitled to that benefit is one more reason that DAPA must be considered a substantive rule.

% In order to qualify for DAPA, an unlawfully-present alien must have “continuously resided in the United States
since before January 1, 2010.” Doc. No. 1, Pl. Ex. A at 4. Thus, expected beneficiaries of DAPA have been present
in the country illegally for at leastfive years, yet the DHS (whether knowingly or unknowingly/intentionally or
unintentionally) has not acted to enforce the INA’s removal provisions against them during those years.

% See8 C.F.R. 274a.12(c)(14) (defining deferred action as “an act of administrative convenience to the government
which gives some cases lower priority™).
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decision not to) prosecute and/or remove such individuals in these preceding years, any
conclusion drawn in that situation would have been based on the inaction of the agency in its
refusal to enforce. In such a case, the Court may have been without any “focus for judicial
review.” See Hecklerd70 U.S. at 832.

Exercising prosecutorial discretion and/or refusing to enforce a statute does not also
entail bestowing benefits. Non-enforcement is just that—not enforcing the law.®” Non-
enforcement does not entail refusing to remove these individuals as required by the law and then
providing three years of immunity from that law, legal presence status, plus any benefits that
may accompany legal presence under current regulations. This Court seriously doubts that the
Supreme Court, in holding non-enforcement decisions to be presumptively unreviewable,
anticipated that such *“non-enforcement” decisions would include the affirmative act of
bestowing multiple, otherwise unobtainable benefits upon an individual. Not only does this
proposition run afoul of traditional exercises of prosecutorial discretion that generally receive
judicial deference, but it also flies in the face of the very concerns that informed the Heckler
Court’s holding. This Court finds the DHS Directive distinguishable from the non-enforcement
decisions to which Heckler referred, and thus concludes that Heckler's presumption of

unreviewability is inapplicable in this case.

%7 See, e.gln re Aiken Cnty.725 F.3d 255, 266 (D.C. Cir. 2013) (explaining that prosecutorial discretion includes
the decision to not enforcea law, but does not include the discretion not to follow a law). The law requires these
individuals to be removed. The DHS could accomplish—and has accomplished—non-enforcement of the law
without implementing DAPA. The award of legal status and all that it entails is an impermissible refusal to follow
the law.
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4) If Applicable, the Presumption
is Rebutted

Assuming arguendothat a presumption of unreviewability applied in this case, the Court
nonetheless finds that presumption rebutted. Notably, in Heckler, after listing the above-
addressed concerns underlying its conclusion that an agency’s non-enforcement decisions are
presumed immune from review under Section 701(a)(2), the Supreme Court emphasized that any
non-enforcement decision “is only presumptively unreviewable.” The presumption “may be
rebutted where the substantive statute has provided guidelines for the agency to follow in
exercising its enforcement powers.” Id. at 832-33. Drawing on its prior analysis of Section
701(a)(2)’s exception in Overton Park the Supreme Court elaborated on instances when the
presumption may be rebutted:

Thus, in establishing this presumption in the APA, Congress did not set agencies

free to disregard legislative direction in the statutory scheme that the agency

administers. Congress may limit an agency's exercise of enforcement power if it

wishes, either by setting substantive priorities, or by otherwise circumscribing an
agency's power to discriminate among issues or cases it will pursue. How to
determine when Congress has done so is the question left open by Overton Park
Id. at 833.
a. The Applicable Statutory Scheme

Here, the very statutes under which Defendants claim discretionary authority®® actually
compel the opposite result. In particular, detailed and mandatory commands within the INA
provisions applicable to Defendants’ action in this case circumscribe discretion. Section

1225(a)(1) of the INA provides that “[a]n alien present in the United States who has not been

admitted . . . shall be deemed for purposes of this chapter an applicant for admission.” 8 U.S.C.

% As detailed below, the Defendants claim that Congress granted them discretion under two statutory provisions: 8
U.S.C. §1103 and 6 U.S.C. § 202.
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8 1225(a)(1). All applicants for admission “shall be inspected by immigration officers.” Id. 8
1225(a)(3). “[I]f the examining immigration officer determines that an alien seeking admission
is not clearly and beyond a doubt entitled to be admitted, the alien shall be detained for a
proceeding under section 1229a [of the INA].” Id. § 1225(b)(2)(A).*°

Section 1229a provides for removal proceedings. In these proceedings, if the alien is an
applicant for admission, the burden of proof rests with the alien to establish that he or she is
“clearly and beyond doubt entitled to be admitted and is not admissible under section 1182” of
the INA. 8 U.S.C. § 1229a(c)(2)(A). Alternatively, the alien has the burden of establishing “by
clear and convincing evidence” that he or she is “lawfully present in the United States pursuant
to a prior admission.” Id. § 1229a(c)(2)(B). An alien is “removable” if the alien has not been
admitted and is inadmissible under Section 1182, or in the case of an admitted alien, the alien is
deportable under Section 1227. Id. § 1229a(e)(2). Section 1182 classifies and defines
“Inadmissible Aliens.” Inadmissible aliens are ineligible to receive visas and ineligible to be
admitted to the United States. Among the long list of grounds for inadmissibility are those
related to health, crime, and security. Section 1227 classifies and defines individuals who are
deportable. Potential DAPA beneficiaries who entered unlawfully are inadmissible under
Section 1182 and the law dictates that they should be removed pursuant to the authority under

Sections 1225 and 1227. Those potential recipients who entered legally, but overstayed their

% 1t is understood that unauthorized aliens enter the United States in three main ways:

(1) [S]ome are admitted to the United States on valid nonimmigrant (temporary) visas (e.g., as
visitors or students) or on border-crossing cards and either remain in the country beyond their
authorized period of stay or otherwise violate the terms of their admission; (2) some are admitted
based on fraudulent documents (e.g., fake passports) that go undetected by U.S. officials; and (3)
some enter the country illegally without inspection (e.g., by crossing over the Southwest or
northern U.S. border).

Bruno, Unauthorized Aliens in the United Stas:2.
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legal permission to be in the United States fall under Section 1227(a)(1). Thus, regardless of
their mode of entry, DAPA putative recipients all fall into a category for removal and no
Congressionally-enacted statute gives the DHS the affirmative power to turn DAPA recipients’
illegal presence into a legal one through deferred action, much less provide and/or make them
eligible for multiple benefits.”

The Government must concede that there is no specific law or statute that authorizes
DAPA. In fact, the President announced it was the failure of Congress to pass such a law that
prompted him (through his delegate, Secretary Johnson) to “change the law.””* Consequently,
the Government concentrates its defense upon the generaldiscretion it is granted by law.

While there is no specific grant of discretion given to the DHS supporting the challenged
action, Congress has conferred (and the DHS relies upon) two general grants of discretion under
8 U.S.C. § 1103(a)(3) (the “INA Provision”) and 6 U.S.C. § 202 (the Homeland Security Act of
2005 (“HSA”)) (the “HSA Provision™).” Under the first of these provisions, the INA provides:

[The Secretary] shall establish such regulations; prescribe such forms of bond,

reports, entries, and other papers; issue such instructions; and perform such other

acts as he deems necessary for carrying out his authority under the provisions of
this chapter.

™ In rejecting an agency’s claimed use of prosecutorial discretion as justifying its inaction, the D.C. Circuit has
emphasized:

[P]rosecutorial discretion encompasses the discretion not to enforcea law against private parties; it
does not encompass the discretion not to follow a law imposing a mandate or prohibition on the
Executive Branch.

In re Aiken County725 F.3d at 266 (emphasis in original).

™ SeePress Release, Remarks by the President on Immigration — Chicago, IL, The White House Office of the Press
Secretary (Nov. 25, 2014).

"2 Despite using the name of the Acts throughout, the Court will refer to the codified provisions of the INA and the
HSA, as provided for in Title 8 and Title 6, respectively.
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8 U.S.C. §1103(a)(3). Under the latter of these provisions, the HSA provides in relevant part:

The Secretary, acting through the Under Secretary for Border and Transportation
Security, shall be responsible for the following:

1) Preventing the entry of terrorists and the instruments of terrorism
into the United States.

@) Securing the borders, territorial waters, ports, terminals,
waterways, and air, land, and sea transportation systems of the
United States, including managing and coordinating those
functions transferred to the Department at ports of entry.

(3) Carrying out the immigration enforcement functions vested by
statute in, or performed by, the Commissioner of Immigration and
Naturalization (or any officer, employee, or component of the
Immigration and Naturalization Service) immediately before the
date on which the transfer of functions specified under section 251
of this title takes effect.

4) Establishing and administering rules, in accordance with section
236 of this title, governing the granting of visas or other forms of
permission, including parole, to enter the United States to
individuals who are not a citizen or an alien lawfully admitted for
permanent residence in the United States.

5) Establishing national immigration enforcement policies and
priorities.

6 U.S.C. § 202.

The INA Provision is found in the “General Provisions,” Subchapter I, of Title 8, which
provides definitions of terms used throughout the INA and identifies the general powers and
duties of the DHS Administration.”® The HSA Provision establishes the “responsibilities” of the
DHS Secretary. The INA thus gives the DHS Secretary the authority (and indeed directs the
Secretary) to establish regulations that he deems necessary to execute the laws passed by
Congress. The HSA delegates to the Secretary in Section 202(4) the authority to establish and

administer rules that govern the various forms of acquiring legal entry into the United States

" (Itis in Title I of the Immigration and Nationality Act (Section 103)).
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under 6 U.S.C. § 236 (dealing with visas). See6 U.S.C. § 202(4). Expected DAPA recipients,
who by definition are already illegally present, are not encompassed by subsection 4 of HSA
Provision. They are not aliens seeking visas or other forms of permission to come to the United
States. Instead, the individuals covered by DAPA have already entered and either achieved that
entry illegally, or unlawfully overstayed their legal admission.

The HSA, through subsection 5 of the HSA Provision, makes the Secretary responsible
for establishing enforcement policies and priorities. The Government defends DAPA as a
measure taken to prioritize removals and, as previously described, the DAPA Memorandum
mentions or reiterates some of the Secretary’s priorities. The States do not dispute that Secretary
Johnson has the legal authority to set these priorities, and this Court finds nothing unlawful about
the Secretary’s priorities. The HSA’s delegation of authority may not be read, however, to
delegate to the DHS the right to establish a national rule or program of awarding legal
presence-one which not only awards a three-year, renewable reprieve, but also awards over
four million individuals, who fall into the category that Congress deems removable, the right to
work, obtain Social Security numbers, and travel in and out of the country.”® A tour of the INA’s
provisions reveals that Congress clearly knows how to delegate discretionary authority because
in certain instances it has explicitly done so. For example, Section 1227 (involving “Deportable

Aliens”) specifically provides:

™ If implemented like DACA, the DAPA program will actually be more widespread. The DHS has published notice
that even those who were not granted DACA “will not be referred to ICE for purposes of removal . . . except where
DHS determines there are exceptional circumstances” (assuming their cases did not involve a criminal offense,
fraud, or a threat to national security or public safety). See Frequently Asked Questip@snsideration of Deferred
Action for Childhood Arrivals Process Official Website of the Dept. of Homeland Security,
http://www.uscis.gov/humanitarian/consideration-deferred-action-childhood-arrivals-process/frequently-asked-
questions#DACA%20process (last updated Dec. 4, 2014). According to the President, DAPA will be implemented
in the same fashion. Thus, as long as you are not a criminal, a threat to security, or fraudulent, and if you qualify
under these programs, you receive legal presence and are allowed to stay in the country; if you do not qualify, you
still get to stay.
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(d)(1) If the Secretary of Homeland Security determines that an application for
nonimmigrant status under subparagraph (T) or (U) of section 1101(a)(15)
of this title filed for an alien in the United States sets forth a prima facie
case for approval, the Secretary may grant the alien an administrative stay
of a final order of removal under section 1231(c)(2) of this title until
(A) the application for nonimmigrant status under such
subparagraph (T) or (U) is approved; or

(B) there is a final administrative denial of the application for
such nonimmigrant status after the exhaustion of
administrative appeals.

(@) the denial of a request for an administrative stay of removal under this
subsection shall not preclude the alien from applying for a stay of
removal, deferred action, or a continuance or abeyance of removal
proceedings under any other provision of the immigration laws of the
United States.

(3) During any period in which the administrative stay of removal is in effect,
the alien shall not be removed.

4) Nothing in this subsection may be construed to limit the authority of the
Secretary of Homeland Security or the Attorney General to grant a stay of
removal or deportation in any case not described in this subsection.

8 U.S.C. § 1227(d).

In the above situations, Congress has expressly given the DHS Secretary the discretion to
grant or not grant an administrative stay of an order of removal. Thus, when Congress intended
to delegate to the Secretary the right to ignore what would otherwise be his statutory duty to
enforce the removal laws, it has done so clearly. See, e.g.F.C.C. v. NextWave Personal
Communications, Inc., 537 U.S. 293, 302 (2003) (holding that when Congress has intended to
create exceptions to bankruptcy law requirements, “it has done so clearly and expressly”);
Franklin Nat'l Bank v. New York47 U.S. 373, 378 (1954) (finding no indication that Congress
intended to make the phase of national banking at issue there subject to local restrictions, as it
had done by express language in other instances); Meghrig v. KFC Western, Inc., 516 U.S. 479,

485 (1996) (“Congress . . . demonstrated in CERCLA that it knew how to provide for the
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recovery of cleanup costs, and . . . the language used to define the remedies under RCRA does
not provide that remedy.”).

The DHS cannot reasonably claim that, under a general delegation to establish
enforcement policies, it can establish a blanket policy of non-enforcement that also awards legal
presence and benefits to otherwise removable aliens. As a general matter of statutory
interpretation, if Congress intended to confer that kind of discretion through the HSA Provision
(and INA Provision) to apply to all of its mandates under these statutes, there would have been
no need to expressly and specifically confer discretion in only a few provisions. The canon of
statutory construction warning against rendering superfluous any statutory language strongly
supports this conclusion. See Astoria Fed. Sav. & Loan Ass’n v. Solimb@d U.S. 104, 112
(1991).

Despite this, the Government argues that the INA Provision and the HSA Provision,
combined with inherent executive discretion, permits the enactment of DAPA. While the
Government would not totally concede this point in oral argument, the logical end point of its
argument is that the DHS, solely pursuant to its implied authority and general statutory
enforcement authority, could have made DAPA applicable to all 11.3 million immigrants
estimated to be in the country illegally. This Court finds that the discretion given to the DHS
Secretary is not unlimited.

Two points are obvious, and each pertain to one of the three statutes (5 U.S.C. § 701, 6
U.S.C. § 202, and 8 U.S.C. § 1103) at issue here. The first pertains to prosecutorial discretion
and the INA Provision and the HSA Provision. The implementation of DAPA is clearly not

“necessary” for Secretary Johnson to carry out his authority under either title of the federal code.
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The Secretary of the DHS has the authority, as discussed above, to dictate DHS objectives and
marshal its resources accordingly. Just as this Court noted earlier when it refused the States
standing to pursue certain damages, the same is true here. The DAPA recipients have been
present in the United States for at least five years; yet, the DHS has not sought them out and
deported them. "

The Court notes that it might be a point of discussion as to what “legal presence”
constitutes, but it cannot be questioned that DAPA awards some form of affirmative status, as
evidenced by the DHS’ own website. It tells DACA recipients that:

[Y]ou are considered to be lawfully present in the United Statesind are not

precluded from establishing domicile in the United States. Apart from

immigration laws, “lawful presence,” “lawful status,” and similar terms are used

in various other federal and state laws."

It is this affirmative action that takes Defendants’ actions outside the realm of prosecutorial

discretion, and it is this action that will cause the States the injury for which they have been

conferred standing to seek redress.

™ The implementation of DAPA is not a necessary adjunct for the operation of the DHS or for effecting its stated
priorities. In fact, one could argue given the resources it is using and manpower it is either hiring or shifting from
other duties, that DAPA will actually hinder the operation of the DHS. See Executive Actions on Immigration
Official Website of the Dept. of Homeland Security, http://www.uscis.gov/immigrationaction (last updated Jan. 30,
2015) (“USCIS will need to adjust its staffing to sufficiently address this new workload. Any new hiring will be

funded through application fees rather than appropriated funds . . . . USCIS is working hard to build capacity and
increase staffing to begin accepting requests and applications . . . .”). See alsdoc. No. 64, Pl. Ex. 23 (Palinkas
Dec.) (“USCIS has announced that it will create a new service center to process DAPA applications . . . . and it will

be staffed by approximately 1,000 federal employees. Approximately 700 of them will be USCIS employees, and
approximately 300 of them will be federal contractors.”). However, such considerations are beside the point for
resolving the issue currently before the Court.

® See Frequently Asked Questions, Consideration of Deferred Action for Childhood Arrivals Peffissl
Website of the DHS, http://www.uscis.gov/humanitarian/consideration-deferred-action-childhood-arrivals-
process/frequently-asked-questions (last updated Feb. 11, 2015) (emphasis added). See alsdoc. No 38, Def. Ex. 6
at 11 (U.S. Citizenship and Immigration Services (USCIS), Deferred Action For Childhood Arrivals (DACA)
Toolkit: Resources for Community Partners (2014)). This response clearly demonstrates that the DHS knew by
DACA (and now by DAPA) that by giving the recipients legal status, it was triggering obligations on the states as
well as the federal government.
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The second obvious point is that no statute gives the DHS the power it attempts to
exercise. As previously explained, Section 701(a)(2) of the APA forbids reviewability of acts
“committed to agency discretion by law.” The Government has pointed this Court to no law that
gives the DHS such wide-reaching discretion to turn 4.3 million individuals from one day being
illegally in the country to the next day having lawful presence.

The DHS’ job is to enforce the laws Congress passes and the President signs (or at least
does not veto). It has broad discretion to utilize when it is enforcing a law. Nevertheless, no
statute gives the DHS the discretion it is trying to exercise here.”” Thus, Defendants are without
express authority to do so by law, especially since by Congressional Act, the DAPA recipients
are illegally present in this country. As stated before, most, if not all, fall into one of two
categories. They either illegally entered the country, or they entered legally and then overstayed
their permission to stay. Under current law, regardless of the genesis of their illegality, the
Government is charged with the duty of removing them. Subsection 1225(b)(1)(A) states
unequivocally that the DHS “shall order the alien removed from the United States without
further hearing or review . . . .” Section 1227, the corresponding section, orders the same for
aliens who entered legally, but who have violated their status. While several generations of
statutes have amended both the categorization and in some aspects the terminology, one thing
has remained constant: the duty of the Federal Government is to effectuate the removal of illegal

aliens. The Supreme Court most recently affirmed this duty in Arizona v. United StateSICE

" Indeed, no law enacted by Congress expressly provides for deferred action as a form of temporary relief. Only
regulations implemented by the Executive Branch provide for deferred action. That is not to say that deferred action
itself is necessarily unlawful—an issue on which this Court need not touch.
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officers are responsible for the identification, apprehension, and removal of illegal aliens.” 132
S. Ct. at 2500.

Notably, the applicable statutes use the imperative term *“shall,” not the permissive term
“may.”’® There are those who insist that such language imposes an absolute duty to initiate
removal and no discretion is permitted.” Others take the opposition position, interpreting
“shall” to mean “may.”®® This Court finds both positions to be wanting. “Shall” indicates a
congressional mandate that does not confer discretion—i.e., one which should be complied with
to the extent possible and to the extent one’s resources allow.®" It does not divest the Executive
Branch of its inherent discretion to formulate the best means of achieving the objective, but it
does deprive the Executive Branch of its ability to directly and substantially contravene statutory
commands. Congress’ use of the term “may,” on the other hand, indicates a Congressional grant
of discretion to the Executive to either accept or not accept the goal.

In the instant case, the DHS is tasked with the duty of removing illegal aliens. Congress
has provided that it “shall” do this. Nowhere has Congress given it the option to either deport

these individuals or give them legal presence and work permits. The DHS does have the

"8 The Court additionally notes that in 8 U.S.C. § 1227 (“Deportable Aliens”) Congress uses both “may” and “shall”
within the same section, which distinguishes the occasions in which the Secretary has discretion to award a stay
from removal from when he is required to remove an alien. For instance, in § 1227(a), an alien “shall” be removed
upon order of the Secretary if he or she is in one of the classes of deportable aliens. In § 1227(d), however,
Congress provides circumstances when the Secretary “may” award an administrative stay of removal. See Lopez v.
Davis 531 U.S. 230, 241 (2001) (“Congress’ use of the permissive ‘may’ . . . contrasts with the legislators’ use of
the mandatory ‘shall” in the very same section.”); United States ex rel. Siegel v. Thomas6 U.S. 353, 359-60
(1895) (“[1]n the law to be construed here, it is evident that the word ‘may’ is used in special contradistinction to the
word ‘shall.””).

™ See the plaintiffs’ contentions as recounted in the court’s Memorandum Opinion and Order dated April 23, 2013,
in Crane v. NapolitangNo. 3:12-cv-03247-0, 2013 WL 1744422, at *5 (N.D. Tex. Apr. 23, 2013).

% See, e.gMatter of E-R-M & L-R-M, 25 I&N Dec. 520 (BIA 2011).

8 See Lopez31 U.S. at 241 (distinguishing between Congress’ use of the “permissive may” and the “mandatory
shall” and noting that “shall” “imposes discretionless obligations™).
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discretion and ability to determine how it will effectuate its statutory duty and use its resources
where they will do the most to achieve the goals expressed by Congress. Thus, this Court rejects
both extremes. The word “shall” is imperative and, regardless of whether or not it eliminates
discretion, it certainly deprives the DHS of the right to do something that is clearly contrary to
Congress’ intent.

That being the case, this Court finds that the presumption of unreviewability, even if
available here, is also rebuttable under the express theory recognized by the HecklerCourt. In
Heckler, the Supreme Court indicated that an agency’s decision to “‘consciously and expressly
adopt[] a general policy’ that is so extreme as to amount to an abdication of its statutory
responsibilities,” would not warrant the presumption of unreviewability. 470 U.S. at 833 n.4
(citing Adams v. Richardsor80 F.2d 1159 (D.C. Cir. 1973)).%

Since Hecklerand Adamsit has clearly been the law that “[r]eal or perceived inadequate
enforcement of immigration laws does not constitute a reviewable abdication of duty.” See
Texas 106 F.3d at 667. That is not the situation here. This Court finds that DAPA does not
simply constitute inadequateenforcement; it is an announced program of non-enforcement of the

law that contradicts Congress’ statutory goals. Unlike the Government’s position in Texas v.

8 In Adams as noted above in the abdication discussion, the agency-defendants (including executive officials of
Health, Education, and Welfare (HEW)) were sued for not exercising their duty to enforce Title VI of the Civil
Rights Act because they had not been taking appropriate action to end segregation in schools receiving federal
funds, as required by the Act. Defendants insisted that enforcement of Title VI was committed to agency discretion
and thus that their actions were unreviewable. The Court first noted that the agency-discretion-exception in the APA
is a narrow one, citing Citizens to Preserve Overton Parkt found that the statute provided “with precision the
measures available to enforce” Title VI and thus the terms of the statute were “not so broad as to preclude judicial
review.” Like Defendants here, the defendants in Adamsrelied on cases in which courts declined to interfere with
exercises of prosecutorial discretion. Rejecting defendants’ reliance on those cases, the court emphasized: “[t]hose
cases do not support a claim to absolute discretion and are, in any event, distinguishable from the case at bar.”
Unlike the cases cited, Title VI required the agency to enforce the Act and also set forth specific enforcement
procedures. The INA removal provisions at issue here are no different and, like those at issue in Adams are not so
broad as to preclude review.
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U.S., the Government here is “doing nothing to enforce” the removal laws against a class of
millions of individuals (and is additionally providing those individuals legal presence and
benefits). See id. Furthermore, if implemented exactly like DACA (a conclusion this Court
makes based upon the record), the Government has publicly declared that it will make no attempt
to enforce the law against even those who are denied deferred action (absent extraordinary
circumstances).® Theoretically, the remaining 6-7 million illegal immigrants (at least those who
do not have criminal records or pose a threat to national security or public safety) could apply
and, thus, fall into this category.®® DAPA does not represent mere inadequacy; it is complete
abdication.

The DHS does have discretion in the manner in which it chooses to fulfill the expressed
will of Congress. It cannot, however, enact a program whereby it not only ignores the dictates of
Congress, but actively acts to thwart them. As the Government’s own legal memorandum—
which purports to justify DAPA—sets out, “the Executive cannot, under the guise of exercising
enforcement discretion, attempt to effectively rewrite the laws to match its policy preferences.”
SeeDoc. No. 38, Def. Ex. 2 at 6 (OLC Op.) (citing Heckler, 470 U.S. at 833 (an agency may not
“disregard legislative direction in the statutory scheme that [it] administers”)). The DHS

Secretary is not just rewriting the laws; he is creating them from scratch.

% See Frequently Asked Questions, Consideration of Deferred Action for Childhood Arrivals P@ffiesal
Website of the Dept. of Homeland Security, http://www.uscis.gov/humanitarian/consideration-deferred-action-
childhood-arrivals-process/frequently-asked-questions#DACA%20process (last updated Dec. 4, 2014).

8 See alsdPress Release, Remarks by the President on Immigration-Chicago, IL, The White House Office of the
Press Secretary (Nov. 25, 2014) (“[T]he way the change in the law worsghat we're reprioritizing how we enforce
our immigration laws generally. So not everybody qualifies for being able to sign up and register, but the change in
priorities applies to everybod3). (Court’s emphasis). Thus, as under the DACA Directives, absent exceptional
circumstances, the DHS is not going to remove those who do not qualify for DAPA either.
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b. Past Uses of Deferred Action

Defendants argue that historical precedent of Executive-granted deferred action justifies
DAPA as a lawful exercise of discretion. In response, the Plaintiffs go to great lengths to
distinguish past deferred action programs from the current one, claiming each program in the
past was substantially smaller in scope. The Court need not decide the similarities or differences
between this action and past ones, however, because past Executive practice does not bear
directly on the legality of what is now before the Court. Past action previously taken by the DHS
does not make its current action lawful. President Truman in Youngstown Sheet & Tube Co. v.
Sawyey similarly sought “color of legality from claimed executive precedents,” arguing that,
although Congress had not expressly authorized his action, “practice of prior Presidents has
authorized it.” 343 U.S. at 648. The Supreme Court firmly rejected the President’s argument
finding that the claimed past executive actions could not “be regarded as even a precedent, much
less an authority for the present [action].” Id. at 649; see also Professionals & Patients for
Customized Care v. Shalal&6 F.3d 592, 596 n.27 (5th Cir. 1995) (“[T]he fact that we
previously found another FDA compliance policy guide to be a policy statement [and thus not
subject to the APA’s formal procedures] is not dispositive whether CPG 7132.16 is a policy
statement.”).

The Supreme Court was again faced with the argument that action taken by the President
was presumptively lawful based on the “longstanding practice” of the Executive in Medellin 552
U.S. at 530-32. There, the Federal Government cited cases that held, “if pervasive enough,
history of congressional acquiescence can be treated as a gloss on Executive power vested in the

President by § 1 of Art. 11.” 1d. at 531 (internal citations and quotations marks omitted). The
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Supreme Court, however, distinguished those cases as involving a narrow set of circumstances;
they were “based on the view that ‘a systematic, unbroken, executive practice, long pursued to
the knowledge of the Congress and never before questioned,” can ‘raise a presumption that the
[action] had been [taken] in pursuance of [Congress’] consent.”” Id. (quoting Dames & Moore v.
Regan 453 U.S. 654 (1981)). In these “narrowly” construed cases cited by the government
there, the Court had upheld the (same) Executive action involved in each as “a particularly
longstanding practice . . . . [g]iven the fact that the practice [went] back over 200 years, and
[had] received congressional acquiescence throughout its history . . . .” Id. In Medellin the
Supreme Court clarified that, even in those cases, however, “the limitations on this source of
executive power are clearly set forth and the Court has been careful to note that ‘past practice
does not, by itself, create power.”” Id. at 531-32. Thus, the Medellin Court found that President
Bush’s “Memorandum [was] not supported by a ‘particularly longstanding practice’ of
congressional acquiescence . . ., but rather [was] what the United States itself [had] described as
‘unprecedented action.”” Id. at 532. Here, DAPA, like President Bush’s Memorandum/directive
issued to state courts in Medellin is not a “longstanding practice” and certainly cannot be
characterized as “systematic” or “unbroken.” Most importantly, the Court is not bound by past
practices (especially ones that are different in kind and scope)®® when determining the legality of
the current one. Past practice by immigration officials does not create a source of power for the
DHS to implement DAPA. See idat 531-32. In sum, Defendants’ attempt to find a source of

discretion committed to it by law (for purposes of Section 701(a)(2)) through Congress’s alleged

8 A member of the President’s own Office of Legal Counsel, in advising the President and the DHS on the legality
of DAPA, admitted that the program was unprecedented in that it exceeded past programs “in size.” SeeDoc. No.
38, Def. Ex. 2 at 30 (OLC Memo).
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acquiescence of its past, smaller-scaled grants of deferred action is unpersuasive, both factually
and legally.
I. Rulemaking Under the APA
Neither party appears to contest that, under the APA, the DAPA Directive is an agency

88 and its issuance therefore represents “rulemaking.” See5 U.S.C. § 551(4) (““[R]ule’

“rule,
means the whole or a part of an agency statement of general or particular applicability and future
effect designed to implement, interpret, or prescribe law or policy or describing the organization,
procedure, or practice requirements of an agency . .. .”); id. 8§ 551(5) (“‘[R]ule making’ means
agency process for formulating, amending, or repealing a rule.”). Thus, it is clear that the
rulemaking provisions of the APA apply here. The question is whether Defendants are exempt
from complying with specific procedural mandates within those rulemaking provisions.®’

Section 553 of Title 5, United States Code, dictates the formal rulemaking procedures by
which an agency must abide when promulgating a rule. Under Section 553(b), “[g]eneral notice
of proposed rule making shall be published in the Federal Register.” 5 U.S.C. § 553(b). The
required notice must include “(1) a statement of the time, place, and nature of public rule making

proceedings; (2) reference to the legal authority under which the rule is proposed; and (3) either

the terms or substance of the proposed rule or a description of the subjects and issues involved.”

8 While Defendants in one place assert in passing that the DAPA Directive is not a rule, it is in the context of
distinguishing a substantive rule from a statement of policy. [SeeDoc. No. 38 at 45 (“[T]he Deferred Action
Guidance is not a rule, but a policy that ‘supplements and amends . . . guidance’ . . . . Further, unlike substantive
rules a general statement of policy is one ‘that does not impose any rights or obligations’ . . . .”).]. There can be no
doubt that the DAPA Directive is a rule within the meaning of § 551 of the APA. Instead, the issue focuses on
whether the rule is substantive, subjecting it to the formal procedural requirements for rule making, or whether it is
exempt from those requirements.

¥ Interestingly, the legal memorandum from the President’s Office of Legal Counsel, whose opinion the Defendants
have cited to justify DAPA, in no way opines that the DHS may ignore the requirements of the APA.
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Id. Upon providing the requisite notice, the agency must give interested parties the opportunity
to participate and comment and the right to petition for or against the rule. See id8 553(c)-(e).

There are two express exceptions to this notice-and-comment requirement, one of which
Defendants argue applies in this case. Pursuant to Section 553(b)(3)(A), the APA’s formal
rulemaking procedures do not apply to “interpretative rules, general statements of policy, or rules
of agency organization, procedure, or practice.” Id. § 553(b)(3)(A). On the other hand, if a rule
Is “substantive,” this exception does not apply, and all notice-and-comment requirements “must
be adhered to scrupulously.” Shalalg 56 F.3d at 595. The Fifth Circuit has stressed that the
“*APA’s notice and comment exemptions must be narrowly construed.”” Id. (quoting United
States v. Picciottd75 F.2d 345, 347 (D.C. Cir. 1989)).

The APA does not define “general statements of policy” or “substantive rules”; however,
the case law in this area is fairly well-developed and provides helpful guidelines in
characterizing a rule. With that said, the analysis substantially relies on the specific facts of a
given case and, thus, the results are not always consistent. Here, Plaintiffs’ procedural APA
claim turns on whether the DAPA Directive is a substantive rule or a general statement of
policy.®® If it is substantive, it is “unlawful, for it was promulgated without the requisite notice-
and-comment.” 1d.

This Circuit, following guidelines laid out in various cases by the D.C. Circuit, utilizes

two criteria to distinguish substantive rules from nonsubstantive rules:

8 Defendants specifically assert that the DAPA Directive is a general statement of policy. They do not argue that it
is an “interpretative rule[]” or a “rule[] of agency organization, procedure, or practice” under § 553(b)(3)(A). Nor
do they cite the other exception provided for in 8 553(b)(3)(B) (“[W]hen the agency for good cause finds . . . that
notice and public procedure thereon are impracticable, unnecessary, or contrary to the public interest.”). Thus, this
Court will confine its analysis to whether the Directive is a general statement of policy or substantive rule.
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First, courts have said that, unless a pronouncement acts prospectively, it is a
binding norm. Thus ... a statement of policy may not have a present effect
‘general statement of policy’ is one that does not impose any rights and
obligations™.... The second criterion is whether a purported policy statement
genuinely leaves the agency and its decisionmakers free to exercise discretion.

The court [in Community Nutrition Institute v. Youngl8 F.2d 943 (D.C. Cir.

1987)] further explained that “binding effectnot the timing, ... is the essence of

criterion one.” In analyzing these criteria, we are to give some deference, “albeit

‘not overwhelming,” ” to the agency's characterization of its own rule.

Id. (emphasis added) (citations omitted).

The rule’s effect on agency discretion is the primary determinant in characterizing a rule
as substantive or nonsubstantive. Id. (“While mindful but suspicious of the agency's own
characterization, we follow the D.C. Circuit’s analysis . . ., focusing primarily on whether the
rule has binding effect on agency discretion or severely restricts it.”). For instance, rules that
award rights, impose obligations, or have other significant effects on private interests have been
found to have a binding effect on agency discretion and are thus considered substantive. I1d. n.19
(citing Avoyelles Sportsmen’s League, Inc. v. Mardh F.2d 897, 908 (5th Cir. 1983)). A rule,
while not binding per se, is still considered substantive if it “severely restricts” agency discretion.
Put another way, any rule that “narrowly constrict[s] the discretion of agency officials by largely
determining the issue addressed” is substantive. Id. n.20. Lastly, a substantive rule is generally
characterized as one that “establishes a standard of conduct which has the force of law.” Id.
(quoting Panhandle Producers & Royalty Owners Ass’n v. Econ. Regulatory Admin., 847 F.2d
1168, 1174 (5th Cir. 1988)).

In sharp contrast to a substantive rule, a general statement of policy does not establish a

binding norm, nor is it “finally determinative of the issues or rights to which it is addressed.”

Shalalg 56 F.3d at 596. A general statement of policy is best characterized as announcing the
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agency’s “tentative intentions for the future.” Id. Thus, it cannot be applied or relied upon as
law because a statement of policy merely proclaims what an agency seeks to establish as
policy.* Seeid.

1) The Government’s Characterization
of DAPA

Both parties®™ acknowledge that, in line with the Fifth Circuit’s analysis above, the
starting point in determining whether a rule is substantive or merely a statement of policy is the
DHS’ own characterization of the DAPA Directive. Defendants insist that the Directive is “a
policy that ‘supplements and amends . . . guidance’ for the use of deferred action.” [Doc. No. 38
at 45]. In their briefings before the Court, Defendants label DAPA *“Deferred Action

191

Guidance. The Court finds Defendants’ labeling disingenuous and, as discussed below,

8 The Fifth Circuit in Panhandle Producerfurther defined a general statement of policy:

When the agency applies the policy in a particular situation, it must be prepared to support the
policy just as if the policy statement had never been issued. An agency cannot escape its
responsibility to present evidence and reasoning supporting its substantive rules by announcing
binding precedent in the form of a general statement of policy.

847 F.2d at 1175.

% Although Plaintiffs strenuously insist that Defendants “mislabel” the DAPA Directive and that an agency’s
characterization of its own rule is “self-aggrandizement,” they apparently agree that the agency’s characterization is
at least relevant to the analysis. SeeDoc. No. 64 at 38 (citing Shalalg 56 F.3d at 596, where the Fifth Circuit states
that an agency’s characterization of its own rule, while not conclusive, is the starting point to the analysis).

% The DHS may have a number of reasons for using the language and specific terms it uses in the DAPA
Memorandum--whether to assure itself, the public and/or a future reviewing court that it need not comply with
formal agency rulemaking procedures, or simply because it is standard language used in its other memoranda. The
Court, however, finds substance to be more important than form in this case. The DHS’ actions prove more
instructive than its labels.

Moreover, the Court notes that it is not bound by any decision a different court may have reached regarding the
characterization of a prior DHS/INS memorandum (e.g., the Ninth Circuit’s opposing holdings in Nicholas v. INS
590 F.2d 802 (9th Cir. 1979) and Mada-Luna v. Fitzpatrick813 F.2d 1006 (9th Cir. 1987)). For one, past DHS/INS
memoranda, including the operating instructions reviewed in the 1970s and 80s by the Ninth Circuit, have been
expressly superseded by subsequent DHS memoranda or instructions. Further, both Ninth Circuit opinions (each
dealing with a different INS memorandum) support this Court’s findings on the characterization of DAPA. Finally,
as the Fifth Circuit has held, a prior court ruling that characterizes an agency’s rule as a general statement of policy
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contrary to the substance of DAPA. Although Defendants refer to DAPA as a “guidance” in
their briefings and in the DAPA Memorandum, elsewhere, it is given contradictory labels. For
instance, on the official website of the DHS, DAPA is referred to as “a new Deferred Action for
Parents of Americans and Lawful Permanent Residents program”®

The DHS website does use the term “guidelines” in describing DAPA’s criteria;
however, this is only in the context of a “list” of guidelines that candidates must satisfy in order
to qualify for DAPA (or the newly expanded DACA).* Thus, not only does this usage of the
term “guidelines” not refer to the DAPA program itself, but it is also a misnomer because these
“guidelines” are in fact requirements to be accepted under these programs. Throughout its
description of DAPA, the DHS website also refers to the various “executive actions” taken in
conjunction with the implementation of the DAPA Directive as “initiatives.” Id. (“On November
20, 2014, the President announced a series of executive actions . . . . These initiatives include . . .
") For example, the site states that “USCIS and other agencies and offices are responsible for

implementing these initiatives as soon as possible.” 1d. The term “initiative” is defined in

Black’s Law Dictionary as:

is not dispositive in determining the characterization of that agency’s current rule. See Shalalgb6 F.3d at 596 n.27
(“[T]he fact that we previously found another FDA compliance policy guide to be a policy statement is not
dispositive whether [the current FDA compliance policy guide] is a policy statement.”). This rule would be
especially applicable to a directive that changes the current law.

% Executive Actions on Immigration Official Website of the Dept. of Homeland Security,
http://www.uscis.gov/immigrationaction (last updated Jan. 30, 2015) (emphasis added); see alspDoc. No. 1, PI. Ex.
A (“In order to further effectuate this program, | hereby direct USCIS to expand DACA as follows . . . ."”).

% See, e.gid. (listing out the new DACA criteria and including as the last criterion, “meet all the other DACA
guidelines™).
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An electoral process by which a percentage of voters can propose legislatiorand

compel a vote on it by the legislature or by the full electorate. Recognized in some

state constitutions, the initiative is one of the few methods of direct democracy in

an otherwise representative system.

Black’'s Law Dictionary (9th ed. 2009) (emphasis added) (the sole definition offered for
“initiative”). An “initiative,” by definition, is a legislative process—the very thing in which
Defendants insist they have not partaken.

What is perhaps most perplexing about the Defendants’ claim that DAPA is merely
“guidance” is the President’s own labeling of the program. In formally announcing DAPA to the
nation for the first time, President Obama stated, “I just took an action to change the law.”** He
then made a “deal” with potential candidates of DAPA: “if you have children who are American
citizens . . . if you’ve taken responsibility, you’ve registered, undergone a background check,
you’re paying taxes, you’ve been here for five years, you’ve got roots in the community — you're
not going to be deported . . . . If you meet the criteria, you can come out of the shaddWs

While the DHS’ characterization of DAPA is taken into consideration by this Court in its
analysis, the “label that the . . . agency puts upon its given exercise of administrative power is not

. . conclusive; rather, it is what the agency does in fact.” Shalalg 56 F.3d at 596 (internal

quotation marks omitted) (citing Brown Express, Inc. v. United Staté87 F.2d 695, 700 (5th

% Press Release, Remarks by the President on Immigration — Chicago, IL, The White House Office of the Press
Secretary (Nov. 25, 2014) (“But what you're not paying attention to is the fact that I just took action to change the
law . . .. [t]lhe way the change in the law works is that we're reprioritizing how we enforce our immigration laws
generally. So not everybody qualifies for being able to sign up and register, but the change in priorities applies to
everybody.”).

% President Obama, Remarks in Nevada on Immigration (Nov. 20, 2014) (emphasis added). (Court’s emphasis).

See alsdoc. No. 64, Pl. Ex. 26 (Press Release, Remarks by the President in Immigration Town Hall — Nashville,
Tennessee, The White House Office of the Press Secretary (Dec. 9, 2014) (“What we’re also saying, though, is that

for those who have American children or children who are legal permanent residents, that you can actually register

and submit yourself to a criminal background check, pay any back taxes and commit to paying future taxes, and if

you do that, you'll actually get a piece of paper that gives you an assurance that you can work and live here without
fear of deportatior?) (emphasis added)).
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Cir. 1979)). Thus, the Court turns its attention to the primary focus of its analysis: the substance
of DAPA. Nevertheless, the President’s description of the DHS Directive is that it changes the
law.

@) Binding Effect

The Fifth Circuit in Shalalapropounded as a “touchstone of a substantive rule” the rule’s
binding effect. The question is whether the rule establishes a “binding norm.” Id. at 596. The
President’s pronouncement quoted above clearly sets out that the criteria are binding norms.
Quoting the Eleventh Circuit, the ShalalaCourt emphasized:

The key inquiry ... is the extent to which the challenged policy leaves the agency

free to exercise its discretion to follow or not to follow that general policy in an

individual case, or on the other hand, whether the policy so fills out the statutory

scheme that upon application one need only determine whether a given case is
within the rule's criteria.As long as the agency remains free to consider the
individual facts in the various cases that arise, then the agency action in question

has not established a binding norm.

Id. at 596-97 (quoting Ryder Truck Lines, Inc. v. United Staté$6 F.2d 1369, 1377 (11th Cir.
1983)). In this case, upon application, USCIS personnel working in service centers (established
for the purpose of receiving DACA and DAPA applications), need only determine whether a
case is within the set-criteria. If not, applicants are immediately denied.

Despite the DAPA memorandum’s use of phrases such as “case-by-case basis” and
“discretion,” it is clear from the record that the only discretion that has been or will be exercised
is that already exercised by Secretary Johnson in enacting the DAPA program and establishing
the criteria therein. That criteria is binding. At a minimum, the memorandum “severely

restricts” any discretion that Defendants argue exists. It ensures that “officers will be provided

with specificeligibility criteria for deferred action.” Doc. No. 1, Pl. Ex. A at 5 (emphasis added).
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Indeed, the “Operating Procedures” for implementation of DACA® contains nearly 150 pages®’
of specific instructions for granting or denying deferred action to applicants.®® Denials are
recorded in a “check the box” standardized form, for which USCIS personnel are provided
templates.*® Certain denials of DAPA must be sent to a supervisor for approval before issuing
the denial.'® Further, there is no option for granting DAPA to an individual who does not meet
each criterion.'® With that criteria set, from the President down to the individual USCIS

employees actually processing the applications, discretion is virtually extinguished.

% There is no reason to believe that DAPA will be implemented any differently than DACA. In fact, there is every
reason to believe it will be implemented exactly the same way. The DAPA Memorandum in several places
compares the procedure to be taken for DAPA to that of DACA. [See, e.gDoc. No. 1, Ex. 1 at 5 (“As with DACA,
the above criteria are to be considered for all individuals encountered . . . .”)].

" The Court was not provided with the complete Instructions and thus cannot provide an accurate page number.

% SeeDoc. No. 64, Ex. 10 (National Standard Operating Procedures (SOP), Deferred Action for Childhood Arrivals
(DACA), (Form 1-821D and Form 1-765)).

% See id. Defendants assert that “even though standardized forms are used to record decisions, those decisions are
to be made on a case-by-case basis.” [Doc. No. 130 at 34]. For one, the Court is unaware of a “form” or other
process for recording any discretionary denial based on factors other than the set-criteria (to the extent that such a
denial is even genuinely available to an officer). Further, the means for making such discretionary decisions are
limited considering the fact that applications are handled in a service center and decisions regarding deferred action
are no longer made in field offices where officers may interview the immigrant.

10 5ee jdat 96.

191 Defendants argue that officers retain the ability to exercise discretion on an individualized basis in reviewing
DAPA applications as evidenced by the last factor listed in DAPA’s criteria (“present no other factors that, in the
exercise of discretion, makes the grant of deferred action inappropriate”). Evidence of DACA’s approval rate,
however, persuades the Court that this “factor” is merely pretext. As previously noted, there is every indication,
including express statements made by the Government, that DAPA will be implemented in the same fashion as
DACA. No DACA application that has met the criteria has been denied based on an exercise of individualized
discretion. Whether Plaintiffs’ or Defendants’ calculations are correct, it is clear that only 1-6% of applications have
been denied at all, and all were denied for failure to meet the criteria (or “rejected” for technical filing errors, errors
in filling out the form or lying on the form, and failures to pay fees), or for fraud. See, e.g.Doc. No. 64, Pl. Ex. 29
at App. p. 0978; id. PI. Ex. 23 at 3 (Palinkas Dec.) (citing a 99.5% approval rate for all DACA applications from
USCIS reports). Other sources peg the acceptance rate at approximately 95%, but, again, there were apparently no
denials for those who met the criteria.

The Court in oral argument specifically asked for evidence of individuals who had been denied for reasons other

than not meeting the criteria or technical errors with the form and/or filing. Except for fraud, which always
disqualifies someone from any program, the Government did not provide that evidence. Defendants claim that some
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In stark contrast to a policy statement that “does not impose any rights and obligations”
and that “genuinelyleaves the agency and its decisionmakers free to exercise discretion,” the
DAPA Memorandum confers the right to be legally present in the United States and enables its
beneficiaries to receive other benefits as laid out above. The Court finds that DAPA’s disclaimer
that the “memorandum confers no substantive right, immigration status, or pathway to
citizenship” may make these rights revocable, but not less valuable. While DAPA does not
provide legal permanent residency, it certainly provides a legal benefit in the form of legal
presence (plus all that it entails)—a benefit not otherwise available in immigration laws. The
DAPA Memorandum additionally imposes specific, detailed and immediate obligations upon
DHS personnel—both in its substantive instructions and in the manner in which those
instructions are carried out. Nothing about DAPA “genuinely leaves the agency and its
[employees] free to exercise discretion.” In this case, actions speak louder than words.

3) Substantive Change in Existing Law

Another consideration in determining a rule’s substantive character is whether it is
essentially a “legislative rule.” A rule is “legislative” if it “supplements a statute, adopts a new
position inconsistent with existing regulations, or otherwise effects a substantive change in
existing law or policy.” Mendoza v. Perez/54 F.3d 1002, 1021 (D.C. Cir. 2014) (citations

omitted).

requests have been denied for public safety reasons (e.g. where the requestor was suspected of gang-related activity
or had a series of arrests), or where the requestor had made false prior claims of U.S. citizenship. Public safety
threats and fraud are specifically listed in the Operation Instructions as reasons to deny relief, however. More
importantly, one of the criterion for DAPA is that the individual not be an enforcement priority as reflected in
another November 20, 2014 Memorandum (“Policies for the Apprehension, Detention, and Removal of
Undocumented Immigrants”). That DHS memorandum lists a threat to public safety as a reason to prioritize an
individual for removal in the category, “Priority 1” (the highest priority group). SeeDoc. No. 38, Def. Ex. 5 at 5
(Nov. 20, 2014, Memorandum, “Policies for the Apprehension, Detention and Removal of Undocumented
Immigrants”).
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The DAPA program clearly represents a substantive change in immigration policy. Itis a
program instituted to give a certain, newly-adopted class of 4.3 million illegal immigrants not
only “legal presence” in the United States, but also the right to work legally and the right to
receive a myriad of governmental benefits to which they would not otherwise be entitled.’% It
does more than “supplement” the statute; if anything, it contradicts the INA. It is, in effect, a
new law. DAPA turns its beneficiaries’ illegal status (whether resulting from an illegal entry or
from illegally overstaying a lawful entry) into a legal presence. It represents a massive change in
immigration practice, and will have a significant effect on, not only illegally-present immigrants,
but also the nation’s entire immigration scheme and the states who must bear the lion’s share of
its consequences. See Shalalgb6 F.3d at 597 (concluding the agency’s policy guidance was not
a binding norm largely because it did “not represent a change in [agency] polay [did] not
have a significant effecin [the subjects regulated]”). In the instant case, the President, himself,
described it as a change.

Far from being mere advice or guidance, this Court finds that DAPA confers benefits and
imposes discrete obligations (based on detailed criteria) upon those charged with enforcing it.

Most importantly, it “severely restricts” agency discretion.’®® See Community Nutrition Inst.

192 One could argue that it also benefits the DHS as it decides who to remove and where to concentrate their efforts,
but the DHS did not need DAPA to do this. It could have done this merely by concentrating on its other
prosecutorial priorities. Instead, it has created an entirely new bureaucracy just to handle DAPA applications.

193 This is further evidenced by the “plain language” of the DAPA Directive. See Shalala56 F.3d at 597
(considering the policy’s plain language in determining its binding effect). Without detailing every use of a
mandatory term, instruction, or command throughout Secretary Johnson’s memorandum, the Court points to a few
examples:

(1) When detailing DAPA and its criteria, the Secretary states: “l hereby direct USCIS to
establish a process . . . . Applicants must file the requisite applications for deferred action
pursuant to the new criteria described above. Applicants must also submit biometrics . . . .
Each person who applies . . . shall also be eligible to apply for work authorization . . . .”
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Young 818 F.2d 943, 948 (D.C. Cir. 1987) (“[C]abining of an agency’s prosecutorial discretion
can in fact rise to the level of a substantive . . . rule.”).

In sum, this Court finds, both factually based upon the record and the applicable law, that
DAPA is a “legislative” or “substantive” rule that should have undergone the notice-and-
comment rule making procedure mandated by 5 U.S.C. § 553. The DHS was not given any
“discretion by law” to give 4.3 million removable aliens what the DHS itself labels as “legal
presence.” Seeb U.S.C. § 701(a)(2). In fact the law mandatesthat these illegally-present
individuals be removed.’® The DHS has adopted a new rule that substantially changes both the
status and employability of millions. These changes go beyond mere enforcement or even non-
enforcement of this nation’s immigration scheme. It inflicts major costs on both the states and
federal government. Such changes, if legal, at least require compliance with the APA.X® The
Court therefore finds that, not only is DAPA reviewable, but that its adoption has violated the
procedural requirements of the APA. Therefore, this Court hereby holds for purposes of the
temporary injunction that the implementation of DAPA violates the APA’s procedural

requirements and the States have clearly proven a likelihood of success on the merits.

(2) When explaining the expansion of DACA, the Secretary states: “I hereby direct USCIS to
expand DACA as follows . . . DACA will apply . . . The current age restriction . . . will no
longer apply . . . . The period for which DACA and the accompanying employment
authorization is granted will be extended to three-year increments, rather than two-year
increments. This change shall apply to all first-time applicants . . . . USCIS should issue all
work authorization documents valid for three years . . ..”

1% The Court again emphasizes that it does not find the removal provisions of the INA as depriving the Executive
Branch from exercising the inherent prosecutorial discretion it possesses in enforcing the laws under which it is
charged. Whether or not Defendants may exercise prosecutorial discretion by merely not removing people in
individual cases is not before this Court. It is clear, however, that no statutorylaw (i.e., no express Congressional
authorization) related to the removal of aliens confers upon the Executive Branch the discretion to do the opposite.

195 This Memorandum Opinion and Order does not rule on the substantive merits of DAPA’s legality.
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2. Preliminary Injunction Factor Two: Irreparable Harm

In addition to showing a likelihood of success on the merits of at least one of their claims,
the Plaintiff States must also demonstrate a “likelihood of substantial and immediate irreparable
injury” if the injunction is not granted, and the “inadequacy of remedies at law.” O’Shea v.
Littleton, 414 U.S. 488, 502 (1974).

It is clear that, to satisfy this factor, speculative injuries are not enough; “there must be
more than an unfounded fear on the part of [Plaintiffs].” Wright & Miller § 2948.1. Thus, courts
will not issue a preliminary injunction “simply to prevent the possibility of some remote future
injury.” Id. Instead, the Plaintiff States must show a “presently existing actual threat.” Id.; see
also Winter v. Natural Res. Def. Council, Inc., 555 U.S. 7, 22 (2008) (“We agree . . . that the
Ninth Circuit’s ‘possibility’ standard is too lenient. Our frequently reiterated standard requires
plaintiffs seeking preliminary relief to demonstrate that irreparable injury is likely in the absence
of an injunction.”) (internal citations omitted). The Plaintiffs’ injury need not have already been
inflicted or certainto occur; a strong threat of irreparable injury before a trial on the merits is
adequate for a preliminary injunction to issue. See, e.g., Wright & Miller § 2948.1.

Plaintiffs allege that they will suffer two “categories” of irreparable injuries if this Court
declines to grant a preliminary injunction. First, according to Plaintiffs, the DAPA Directive will
cause a humanitarian crisis along the southern border of Texas and elsewhere, similar to the
surge of undocumented aliens in the summer of 2014. SeeDoc. No. 5 at 25-26. The State of
Texas specifically points to the economic harm it experienced in the last “wave” of illegal
immigration allegedly caused by DACA. See id.at 26 (“Texas paid almost $40 million for

Operation Strong Safety to clean up the consequences of Defendants’ actions.”). Texas
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additionally complains of the millions of dollars it must spend each year in providing
uncompensated healthcare for these increasing numbers of undocumented immigrants.

The Court finds primarily, for the reasons stated above, this claimed injury to be exactly
the type of “possible remote future injury” that will not support a preliminary injunction. For the
same reasons the Court denied standing to Plaintiffs on their asserted injury that DAPA will
cause a wave of immigration thereby exacerbating their economic injuries, the Court does not
find this category of alleged irreparable harm to be immediate, direct, or a presently-existing,
actual threat that warrants a preliminary injunction. See, e.g.City of Los Angeles v. Lyon451
U.S. 95, 102 (1983) (noting that standing considerations “obviously shade into those determining
whether the complaint states a sound basis for [injunctive] relief,” and that, even if a complaint
presents an existing case or controversy under Article 11, it may not also state an adequate basis
for injunctive relief). The general harms associated with illegal immigration, that unfortunately
fall on the States (some of whom must bear a disproportionate brunt of this harm), are harms that
may be exacerbated by DAPA, but they are not immediately caused by it.'® Whether or not
Defendants’ implementation of DACA in 2012 actually contributed to the flood of illegal
immigration experienced by this country in 2014—an issue not directly before this Court—
injuries associated with any future wave of illegal immigration that may allegedly stem from
DAPA are neither immediate nor direct. Lyons 461 U.S. at 102 (citing O’'Shea 414 U.S. at 496,

in which the Court denied a preliminary injunction because the “prospect of future injury rested

1% Indeed, Chief Kevin Oaks, Chief of the Rio Grande Valley Sector of U.S. Border Patrol, testified before this
Court in Cause No. B-14-119 that in his experience, it has been traditionally true that when an administration talks
about amnesty, or some other immigration relief publicly, it increases the flow across the border and has an adverse
effect on enforcement operations. As of the time he testified, on October 29, 2014, he stated that the DHS was
preparing for another surge of immigrants given the talk of a change in immigration policy. SeeTest. of Kevin
Oaks, Cause No. B-14-119 (S.F. 172-176).
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‘on the likelihood that [plaintiffs] [would] again be arrested for and charged with violations’”
and be subjected to proceedings; thus, the “threat to the plaintiff was not sufficiently real and
immediate to show an existing controversy simply because they anticipate” the same injury
occurring in the future). The law is clear that “past exposure to illegal conduct does not in itself
show a present case or controversy regarding injunctive relief.” 1d. Consequently, this Court
will exclude Plaintiffs’ first category of injuries from the Court’s determination of irreparable
injury.

Plaintiffs additionally allege that legalizing the presence of millions of people is a
“virtually irreversible” action once taken. SeeDoc. No. 5 at 25-28. The Court agrees. First,
there are millions of dollars at stake in the form of unrecoverable costs to the States if DAPA is
implemented and later found unlawful in terms of infrastructure and personnel to handle the
influx of applications. Doc. No. 64, Pl. Ex. 24. The direct costs to the States for providing
licenses would be unrecoverable if DAPA was ultimately renounced. Further, and perhaps most
importantly, the Federal Government is the sole authority for determining immigrants’ lawful
status and presence (particularly in light of the Supreme Court’s holding in Arizona v. United
States132 S. Ct. 2492 (2012)) and, therefore, the States are forced to rely on the Defendants “to
faithfully determine an immigrant’s status.” Once Defendants make such determinations, the
States accurately allege that it will be difficult or even impossible for anyone to “unscramble the

egg.” Id. Specifically, in Texas and Wisconsin, as this Court has already determined, through
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benefits conferred by DAPA, recipients are qualified for driver’s licenses, in addition to a host of
other benefits.'”’

The Court agrees that, without a preliminary injunction, any subsequent ruling that finds
DAPA unlawful after it is implemented would result in the States facing the substantially
difficult—if not impossible—task of retracting any benefits or licenses already provided to
DAPA beneficiaries. This genie would be impossible to put back into the bottle. The Supreme
Court has found irreparable injury in the form of a payment of an allegedly unconstitutional tax
that could not be recovered if the law at issue was ultimately found unlawful. See Ohio Qil Co.
v. Conway 279 U.S. 813 (1929). There, the Court held that “[w]here the questions presented by
an application for an interlocutory injunction are grave, and the injury to the moving party will
be certain and irreparable, if the application be denied and the final decree be in his favor, while
if the injunction be granted and the injury to the opposing party, even if the final decree be in his
favor, will be inconsiderable . . . the injunction usually will be granted.” 1d. at 814.

Similarly, here, any injury to Defendants, even if DAPA is ultimately found lawful, will
be insubstantial in comparison to Plaintiffs’ injuries. A delay of DAPA’s implementation poses
no threat of immediate harm to Defendants.'® The situation is not such that individuals are
currently considered “legally present” and an injunction would remove that benefit; nor are
potential beneficiaries of DAPA—who are under existing law illegally present—entitled to the

benefit of legal presence such that this Court’s ruling would interfere with individual rights.

97 For example, in Texas, these individuals, according to Plaintiffs, would also qualify for unemployment benefits
(citing Tex. Lab. Code § 207.043(a)(2)); alcoholic beverage licenses (citing 16 Tex. Admin. Code § 33.10);
licensure as private security officers (citing 37 Tex. Admin. Code § 35.21); and licensure as attorneys (citing Tex.
Rules Govern. Bar Adm’n, R. 11(a)(5)(d)).

198 To the contrary, if individuals begin receiving benefits under DAPA but DAPA is later declared unlawful,
Defendants, just like the States, would suffer irreparable injuries.
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Preliminarily enjoining DAPA’s implementation would in this case merely preserve the status
quo that has always existed.

According to the authors of Wright & Miller’s Federal Practice and Procedure:

Perhaps the single most important prerequisite for the issuance of a preliminary

injunction is a demonstration that if it is not granted, the applicant is likely to

suffer irreparable harm before a decision on the merits can be rendered. Only

when the threatened harm would impair the court's ability to grant an effective

remedy is there really a need for preliminary relief. Therefore, if a trial on the

merits can be conducted before the injury would occur, there is no need for
interlocutory relief. In a similar vein, a preliminary injunction usually will be
denied if it appears that the applicant has an adequate alternate remedy in the form

of money damages or other relief.

Wright & Miller § 2948.1 (emphasis added).

Here, the Government has required that USCIS begin accepting applications for deferred
action under the new DACA criteria “no later than ninety days from the date of” the
announcement of the Directive. Doc. No. 1, Pl. Ex. A. The Directive was announced on
November 20, 2014. Thus, by the terms of the Directive, USCIS will begin accepting
applications no later than February 20, 2015. Further, as already mentioned, the DHS’ website
provides February 18, 2015 as the date it will begin accepting applications under DACA’s new
criteria, and mid-to-late May for DAPA applications. The implementation of DAPA is therefore
underway. Due to these time constraints, the Court finds that a trial on the merits cannot be
conducted before the process of granting deferred action under the DAPA Directive begins.

Without a preliminary injunction preserving the status quo, the Court concludes that Plaintiffs

will suffer irreparable harm in this case.
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3. Preliminary Injunction Factors Three and Four: Balancing
Hardship to Parties and the Public Interest

Before the issuance of an injunction, the law requires that courts “balance the competing
claims of injury and . . . consider the effect on each party of the granting or withholding of the
requested relief.” Amoco Production Co. v. Village of Gambell, Alask80 U.S. 531, 542
(1987). Thus, in addition to demonstrating threatened irreparable harm, the Plaintiffs must show
that they would suffer more harm without the injunction than would the Defendants if it were
granted. The award of preliminary relief is never “strictly a matter of right, even though
irreparable injury may otherwise result to the plaintiff,” but is rather “a matter of sound judicial
discretion” and careful balancing of the interests of—and possible injuries to—the respective
parties. Yakus v. United State321 U.S. 414, 440 (1944). If there is reason to believe that an
injunction issued prior to a trial on the merits would be burdensome, the balance tips in favor of
denying preliminary relief. See Winter555 U.S. at 27 (“The policy against the imposition of
judicial restraints prior to an adjudication of the merits becomes more significant when there is
reason to believe that the decree will be burdensome.”) (quoting Wright & Miller § 2948.2).

The final factor in the preliminary injunction analysis focuses on policy considerations.
Plaintiffs have the burden to show that if granted, a preliminary injunction would not be adverse
to public interest. Star Satellite, Inc. v. Bilox¥79 F.2d 1074, 1079 (5th Cir. 1986). If no public
interest supports granting preliminary relief, such relief should ordinarily be denied, “even if the
public interest would not be harmed by one.” Wright & Miller § 2948.4. “Consequently, an
evaluation of the public interest should be given considerable weight in determining whether a

motion for a preliminary injunction should be granted.” Id.
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Here, the Plaintiffs seek to preserve the status quo by enjoining Defendants from acting.
The Court is not asked to order Defendants to take any affirmative action. SeeWright & Miller
8§ 2948.2 (noting that one significant factor considered by courts when balancing the hardships is
whether a mandatory or prohibitory injunction is sought—the latter being substantially less
burdensome to the defendant). Further, the Court’s findings at the preliminary injunction stage
in this case do not grant Plaintiffs all of the relief to which they would be entitled if successful at
trial. See id.(explaining that if “a preliminary injunction would give plaintiff all or most of the
relief to which the plaintiff would be entitled if successful at trial,” courts are less likely to grant
the injunction). Indeed, as detailed below, the Court is ruling on the likelihood of success for
purposes of preliminary relief on only one of the three claims (and that one being a procedural,
not a substantive claim) brought by Plaintiffs. Thus, neither of the usual concerns in considering
potential burdens on a defendant in granting a preliminary injunction is applicable here.
Preliminarily enjoining Defendants from carrying out the DAPA program would certainly not be
“excessively burdensome” on Defendants. See id.

Additional considerations suggest that the Government would not be harmed at all by the
issuance of a temporary injunction before a trial is held on the merits. The DHS may continue to
prosecute or not prosecute these illegally-present individuals, as current laws dictate. This has
been the status quo for at leastthe last five years'® and there is little-to-no basis to conclude that
harm will fall upon the Defendants if it is temporarily prohibited from carrying out the DAPA
program. If a preliminary injunction is issued and the Government ultimately prevails at a trial

on the merits, it will not be harmed by the delay; if the Government ultimately loses at trial, the

199 Obviously, this has been the status quo for at least the last five years with respect to the specific individuals
eligible for DAPA. Given that DAPA is a program that has never before been in effect, one could also conclude that
enjoining its implementation would preserve the status quo that has alwaysexisted.
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States avoid the harm that will be done by the issuance of SAVE-compliant IDs for millions of
individuals who would not otherwise be eligible.

If the preliminary injunction is denied, Plaintiffs will bear the costs of issuing licenses
and other benefits once DAPA beneficiaries—armed with Social Security cards and employment
authorization documents—seek those benefits. Further, as already noted, once these services are
provided, there will be no effective way of putting the toothpaste back in the tube should
Plaintiffs ultimately prevail on the merits. Thus, between the actual parties, it is clear where the
equities lie—in favor of granting the preliminary injunction.

This is not the end of the inquiry; in fact, in this case, it is really the tip of the iceberg.
Obviously, this injunction (as long as it is in place) will prevent the immediate provision of
benefits and privileges to millions of individuals who might otherwise be eligible for them in the
next several months under DAPA and the extended-DACA. The Court notes that there is no
indication that these individuals will otherwise be removed or prosecuted. They have been here
for the last five years and, given the humanitarian concerns expressed by Secretary Johnson,
there is no reason to believe they will be removed now. On the other hand, if the Court denies
the injunction and these individuals accept Secretary Johnson’s invitation to come out of the
shadows, there may be dire consequences for them if DAPA is later found to be illegal or
unconstitutional. The DHS—whether under this administration or the next—will then have all
pertinent identifying information for these immigrants and could deport them.

For the members of the public who are citizens or otherwise in the country legally, their
range of interests may vary substantially: from an avid interest in the DAPA program’s

consequences to complete disinterest. This Court finds that, directly interested or not, the public
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interest factor that weighs the heaviest is ensuring that actions of the Executive Branch (and
within it, the DHS—one of the nation’s most important law enforcement agencies) comply with
this country’s laws and its Constitution. At a minimum, compliance with the notice-and-
comment procedures of the APA will allow those interested to express their views and have them
considered.

Consequently, the Court finds, when taking into consideration the interests of all
concerned, the equities strongly favor the issuance of an injunction to preserve the status quo. It
is far preferable to have the legality of these actions determined before the fates of over four
million individuals are decided. An injunction is the only way to accomplish that goal.

The Court finds that Plaintiffs’ injuries cannot be redressed through a judicial remedy
after a hearing on the merits and thus that a preliminary injunction is necessary to preserve the
status quo in this case. While recognizing that a preliminary injunction is sometimes
characterized as a “drastic” remedy, the Court finds that the judicial process would be rendered
futile in this case if the Court denied preliminary relief and proceeded to a trial on the merits. If
the circumstances underlying this case do not qualify for preliminary relief to preserve the status

quo, this Court finds it hard to imagine what case would.
C. Remaining Claims

In this order, the Court is specifically not addressing Plaintiffs’ likelihood of success on
their substantiveAPA claim or their constitutional claims under the Take Care Clause/separation
of powers doctrine. Judging the constitutionality of action taken by a coequal branch of
government is a “grave[]” and “delicate duty” that the federal judiciary is called on to perform.

Nw. Austin Mun. Util. Dist. No. One v. Holdé67 U.S. 193, 204 (2009) (citations omitted).
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The Court is mindful of its constitutional role to ensure that the powers of each branch are
checked and balanced; nevertheless, if there is a non-constitutional ground upon which to
adjudge the case, it is a “well-established principle governing the prudent exercise of this Court’s
jurisdiction that normally the Court will not decide a constitutional question.” Id. at 205
(quoting Escambia Cnty. v. McMillgn66 U.S. 48, 51 (1984) (per curian)). In this case, the
Plaintiffs brought substantive and procedural claims under the APA in addition to their
constitutional claim to challenge the Defendants’ actions. All three claims are directed at the
same Defendants and challenge the same executive action. Thus, the Court need only find a
likelihood of success on one of these claims in order to grant the requested relief. This
“constitutional avoidance” principle is particularly compelling in the preliminary injunction
context because the Court is not abstaining from considering the merits of Plaintiffs’
constitutional claim altogether. It is only declining to address it now.**

Consequently, despite the fact that this ruling may imply that the Court finds differing
degrees of merit as to the remaining claims, it is specifically withholding a ruling upon those
issues until there is further development of the record. As stated above, preliminary injunction
requests are by necessity the product of a less formal and less complete presentation. This Court,
given the importance of these issues to millions of individuals—indeed, in the abstract, to

virtually every person in the United States—and given the serious constitutional issues at stake,

119 Gjven the dearth of cases in which the Take Care Clause has been pursued as a cause of
action rather than asserted as an affirmative defense (and indeed the dearth of cases discussing
the Take Care Clause at all), a complete record would no doubt be valuable for this Court to
decide these unique claims. It also believes that should the Government comply with the
procedural aspects of the APA, that process may result in the availability of additional
information for this Court to have in order for it to consider the substantive APA claim under 5
U.S.C. § 706.
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finds it to be in the interest of justice to rule after each side has had an opportunity to make a
complete presentation.

VI. CONCLUSION

This Court, for the reasons discussed above, hereby grants the Plaintiff States’ request for
a preliminary injunction. It hereby finds that at least Texas has satisfied the necessary standing
requirements that the Defendants have clearly legislated a substantive rule without complying
with the procedural requirements under the Administration Procedure Act. The Injunction is
contained in a separate order. Nonetheless, for the sake of clarity, this temporary injunction
enjoins the implementation of the DAPA program that awards legal presence and additional
benefits to the four million or more individuals potentially covered by the DAPA Memorandum
and to the three expansions/additions to the DACA program also contained in the same DAPA

Memorandum.*

It does not enjoin or impair the Secretary’s ability to marshal his assets or
deploy the resources of the DHS. It does not enjoin the Secretary’s ability to set priorities for the
DHS. It does not enjoin the previously instituted 2012 DACA program except for the

expansions created in the November 20, 2014 DAPA Memorandum.

Signed this 16th day of February, 2015.

AL A

Andrew S. Hanen
United States District Judge

11 While this Court’s opinion concentrates on the DAPA program, the same reasoning applies, and the facts and the
law compel the same result, to the expansions of DACA contained in the DAPA Directive.
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Immigration Enforcement Actions: 2013

JOHN F. SIMANSKI

Each year, the Department of Homeland Security (DHS) undertakes immigration enforcement actions
involving hundreds of thousands of aliens who may be or are in violation of U.S. immigration laws.
These actions include the apprehension or arrest, detention, return, and removal from the United
States of aliens (see Box 1). Aliens may be removable from the United States for violations including
illegally entering the United States, failing to abide by the terms and conditions of admission, or
committing crimes. Primary responsibility for the enforcement of immigration law within DHS
rests with U.S. Customs and Border Protection (CBP), U.S. Immigration and Customs Enforcement
(ICE) and US. Citizenship and Immigration Services (USCIS). CBP is generally responsible for
immigration enforcement at and between the ports of entry, and ICE is generally responsible for
interior enforcement, and detention and removal operations. USCIS is generally responsible for the

administration of immigration and naturalization functions (see APPENDIX).

This Office of Immigration Statistics (OIS) Annual Report
presents information on aliens determined inadmissible,
apprehended, arrested, detained, returned, or removed,
during 2013." Key findings in this report include:

e CBP determined approximately 204,000 aliens were
inadmissible.

e DHS apprehended approximately 662,000 aliens; 64
percent were citizens of Mexico.

* ICE detained nearly 441,000 aliens.

 Approximately 178,000 aliens were returned to their
home countries through processes that did not
require a removal order.

DHS removed approximately 438,000 aliens from the
United States.” The leading countries of origin for
those removed were Mexico (72 percent), Guatemala
(11 percent), Honduras (8.3 percent), and El Salvador
(4.8 percent).

Expedited removal orders accounted for 44 percent,
of all removals.

Reinstatements of final orders accounted for 39
percent, of all removals.

ICE removed approximately 198,000 known criminal
aliens from the United States.?

1 In this report, years refer to fiscal years (October 1 to September 30).

2 Includes removals, counted in the year the events occurred, by both ICE and CBP
Removals and returns are reported separately.

3 Refers to persons removed who have a prior criminal conviction.

Homeland
Security

ENFORCEMENT ACTIONS PROCESS

Inspection Process

All aliens who are applicants for admission or otherwise
seeking admission or readmission to or transit through
the United States are inspected. CBP officers within the
Office of Field Operations (OFO) determine the admis-
sibility of aliens who are applying for admission to the
United States at designated ports of entry. Applicants for
admission determined to be inadmissible may be, as
appropriate, permitted to voluntarily withdraw their
application for admission and return to their home
country, processed for expedited removal or referred to
an immigration judge for removal proceedings. CBP
officers may transfer aliens issued a charging document
(e.g., Notice to Appear (NTA), Notice of Referral to an
Immigration Judge) to ICE for detention and custody
determinations. Aliens who apply under the Visa Waiver
Program (VWP) who are found to be inadmissible are
refused admission without referral to an immigration
judge, per Section 217 of the Immigration and
Nationality Act (INA), unless the alien requests asylum.

Apprehension Process

Aliens who enter without inspection between ports of
entry and are apprehended by U.S. Border Patrol (USBP)
of CBP may be, as appropriate, removed, permitted to
return to their country, or issued a NTA to commence
proceedings before the immigration court. Aliens issued a
charging document are either transferred to ICE for deten-
tion and custody determinations pending a hearing or

Office of Immigration Statistics
POLICY DIRECTORATE
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released on their own recognizance. Beginning in FY12, USBP
implemented the Consequence Delivery System (CDS) across all sec-
tors. CDS guides USBP agents through a process designed to uniquely
evaluate each subject and identify the ideal consequences to deliver
to impede and deter further illegal activity. CDS consequences can
include administrative, criminal, or programmatic actions.

Aliens unlawfully present in the United States and those lawfully
present who are subject to removal may be identified and appre-
hended by ICE within the interior of the United States. The
agency’s two primary operating components are Homeland
Security Investigations (HSI) and Enforcement and Removal
Operations (ERO). ICE may identify aliens in violation of their sta-
tus for removal while they are incarcerated, during worksite
enforcement operations, or through other means. Aliens appre-
hended by ICE are generally subject to the same consequences as
aliens who are apprehended by USBP

Benefit Denial

USCIS has authority to issue an NTA or otherwise refer an alien for
removal proceedings upon determining that an alien is inadmissi-
ble or has violated immigration law pursuant to INA Sections 212
and 237. USCIS will also issue an NTA when required by statute or
regulation, e.g., termination of conditional permanent resident
status, denial of asylum application, termination of refugee status,
or positive credible fear determination.

Detention Process

Following arrest or transfer of custody from CBP, ICE ERO makes
custody redeterminations, which may result in detention or
release on bond, orders of supervision, or orders of recognizance.
An alien may be detained during the pendency of removal pro-
ceedings, and, if an alien is ordered removed, the alien may be
detained for a certain period of time pending repatriation.

Removal Process

Removal proceedings include the administrative process that leads to
the removal of an alien pursuant to Sections 237 or 212 of the INA.

Unless eligible for relief, the most common dispositions for aliens
found within the United States, are returns, expedited removals,
reinstatements of final orders and removal obtained through
removal proceedings.

Return. Certain apprehended aliens who appear to be inadmissible or
deportable may be offered the opportunity to voluntarily return to
their home country in lieu of formal removal proceedings before an
immigration judge.® Generally, aliens waive their right to a hearing,
remain in custody, and, if applicable, agree to depart the United
States under supervision. Some aliens apprehended within the
United States may agree to voluntarily depart and pay the expense of
departing. Voluntary departure may be granted by an immigration

“As authorized by Revised Guidance for the Referral of Cases and Issuance of Notices to Appear
(NTAs) in Cases Involving Inadmissible and Removable Aliens, PM 602-0050, November 7, 2011.
http://www.uscis.gov/ sites/default/files/USCIS/Laws/Memoranda/ Static_Files_Memoranda/
NTA%20PM%20%28Approved%20as%20final%2011-7-11%29.pdf

5Examples include voluntary departure under INA § 240B, VWP returns under INA § 217(b), crew-
members under INA § 252(b) and stowaways under INA § 217(b).

2’

BOX 1.
Definitions of Immigration Enforcement Terms

Administrative Removal: The removal of an alien not admitted for
permanent residence, or of an alien admitted for permanent residence
on a conditional basis pursuant to section 216 of the INA, under a
DHS order based on the determination that the individual has been
convicted of an aggravated felony (INA § 238(b)(1)). The alien may
be removed without a hearing before an immigration judge.

Alien: A person who is not a citizen or national of the United States.

Deportable Alien: An alien inspected and admitted into the United
States but who is subject to removal under INA § 237 (a).

Detention: The physical custody of an alien in order to hold him/her,
pending a determination on whether the alien is to be removed from
the United States or awaiting return transportation to his/her country
of citizenship after a final order of removal has been entered.

Expedited Removal: The removal without a hearing before an
immigration judge of an alien arriving in the United States who is
inadmissible because the individual does not possess valid entry
documents or is inadmissible for fraud or misrepresentation of
material fact; or the removal of an alien who has not been admitted
or paroled in the United States and who has not affirmatively shown
to the satisfaction of an immigration officer, that the alien had been
physically present in the United States for the immediately preceding
2-year period (INA § 235(b)(1)(A)).

Inadmissible Alien: An alien who is ineligible to receive a visa and
ineligible to be admitted to the United States, according to the pro-
visions of INA § 212(a).

Reinstatement of Final Removal Orders: The removal of an alien
on the reinstatement of a prior removal order, where the alien
departed the United States under an order of removal and illegally
re-entered the United States (INA § 241(a)(5)). The alien may be
removed without a hearing before an immigration judge.

Removable Alien: An alien who is inadmissible or deportable
(INA § 240(e)(2)).

Removal: The compulsory and confirmed movement of an inadmis-
sible or deportable alien out of the United States based on an order
of removal. An alien who is removed has administrative or criminal
consequences placed on subsequent reentry.

Return: The confirmed movement of an inadmissible or deportable
alien out of the United States not based on an order of removal.

judge, during an immigration hearing or prior to an immigration
hearing by certain DHS officials.

Expedited Removal. DHS officers and agents may order the expedited
removal of certain aliens who are inadmissible because they do
not possess valid entry documents or are inadmissible for fraud or
misrepresentation of material fact; or because the alien, who has
not been admitted or paroled in the United State, has not affirma-
tively shown to the satisfaction of an immigration officer, that the
alien had been physically present in the United States for the
immediately preceding 2-year period. Aliens placed in expedited
removal proceedings are generally not entitled to immigration
proceedings before an immigration judge unless the alien is

DHS Office of Immigration Statistics
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seeking asylum or makes a claim to legal status in the United
States. An expedited removal order issued by a DHS officer is
equivalent to a removal order issued by an immigration judge.

Reinstatement of Final Removal Orders. Section 241 (a) (5) of the INA permits
DHS to reinstate final removal orders, without further hearing or
review, for aliens who were removed or departed voluntarily under
an order of removal and who illegally re-entered the United States.

Removal Proceedings. Aliens not immediately returned or processed for
removal by a DHS officer, e.g. due to a fear of return or because the
alien has applied for certain forms of adjustment of status, may be
issued an NTA for an immigration hearing and may be transferred
to ICE for a custody determination, which may result in detention
or release on bond, orders of supervision, or orders of recognizance.
Removal hearings before an immigration court may result in a vari-
ety of outcomes including an order of removal; a grant of voluntary
departure at the alien’s expense (considered a “return”); a grant of
certain forms of relief or protection from removal, which could
include adjustment to lawful permanent resident status; or termina-
tion of proceedings. Decisions of immigration judges can be
appealed to the Board of Immigration Appeals.

The penalties associated with removal include not only the removal
itself but also possible fines, imprisonment for up to ten years for
those who fail to appear at hearings or who fail to depart, and a bar
to future legal entry.® The imposition and extent of these penalties
depend upon the individual circumstances of the case.

5The bar is permanent for aggravated felons and up to 20 years for certain other aliens.

Table 1.

F .
Apprehen 1 . I i
1965 to 2013

| Years

Il Il Il Il Il Il Il Il Il Il Il ]
1965 1969 1973 1977 1981 1985 1989 1993 1997 2001 2005 2009 2013

Sourc . . land Securi .

DATA’

Apprehension and inadmissibility data are collected in the
Enforcement Integrated Database (EID) using Form 1-213, Seized
Asset and Case Tracking System (SEACATS), and EID Arrest
Graphical User Interface for Law Enforcement (EAGLE). Data on
individuals detained are collected through the ICE ENFORCE Alien
Detention Module (EADM) and the ENFORCE Alien Removal

7CBP data (apprehensions, inadmissible aliens, removals, and returns) are current as of November
2013. ICE ERO apprehension data are current as of October 2013. ICE HSI data are current as
of October 2013. ICE removal and return data are current as of January 2014. USCIS NTA data
current as of May 2014.

Apprehensions by Program and Country of Nationality: Fiscal Years 2011 to 2013

(Countries ranked by 2013 apprehensions)

2013 2012 2011

Program and country of nationality Number Percent Number Percent Number Percent
PROGRAM

Total .o 662,483 100.0 671,327 100.0 678,606 100.0
CBP U.S.BorderPatrol . . ..................... 420,789 63.5 364,768 54.3 340,252 50.1

Southwest sectors (sub-total) . .. ............. 414,397 62.6 356,873 53.2 327,577 48.3
ICE Enforcement and Removal Operations . . ....... 229,698 34.7 290,622 43.3 322,093 47.5
ICE Homeland Security Investigations . ........... 11,996 1.8 15,937 2.4 16,261 2.4
COUNTRY OF NATIONALITY

Total .. 662,483 100.0 671,327 100.0 678,606 100.0
MEXICO © v vttt 424,978 64.1 468,766 69.8 517,472 76.3
Guatemala. . . ... .. 73,208 11.1 57,486 8.6 41,708 6.1
Honduras. . . ..o 64,157 9.7 50,771 7.6 31,189 4.6
ElSalvador . ............. i, 51,226 7.7 38,976 5.8 27,652 4.1
Ecuador. . .. 5,680 0.9 4,374 0.7 3,298 0.5
Dominican Republic . . ......... ... .. ... ...... 3,893 0.6 4,506 0.7 4,433 0.7
Cuba. . . 2,809 0.4 4,121 0.6 4,801 0.7
Nicaragua . .. ... 2,712 0.4 2,532 0.4 2,278 0.3
Jamaica. . .. ... 2,147 0.3 2,655 0.4 2,862 0.4
Haiti ..o 1,992 0.3 1,492 0.2 1,351 0.2
All other countries, including unknown . . ... ....... 29,681 4.5 35,648 5.3 41,562 6.1

Source: U.S. Department of Homeland Security, Enforcement Integrated Database (EID); Seized Asset and Case Tracking System (SEACATS); EID Arrest Graphical User Interface for Law Enforcement (EAGLE); CBP
U.S. Border Patrol data for 2013 are current as of November 2013, 2012 are current as of November 2012, 2011 are current as of December 2011; ICE Enforcement and Removal Operations data for 2013 are
current as of October 2013, 2012 are current as of October 2012, 2011 are current as of January 2012; Homeland Security Investigations data for 2013 are current as of October 2013, 2012 are current as of

October 2012, 2011 are current as of June 2012.
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Module (EARM). Data on USCIS NTAs
are collected using the USCIS NTA
Database. Data on individuals removed or
returned are collected through both
EARM and EID.

The data on enforcement actions (e.g.,
inadmissible aliens, apprehensions, NTAs,
and removals) relate to events. For exam-
ple, an alien may be apprehended more
than once, and each apprehension would
count as a separate record. Removals and
returns are reported separately and counted
in the years the events occurred. Data
appearing for a given year may change in
subsequent years due to updating of the
data series.®

TRENDS AND CHARACTERISTICS
OF ENFORCEMENT ACTIONS

Apprehensions

DHS made 662,483 apprehensions in
2013 (seeTable 1).The U.S. Border Patrol
was responsible for 420,789 or 64 per-
cent (see Figure 1) of all apprehensions.
Ninety-eight percent of USBP apprehen-
sions occurred along the Southwest
border. ICE ERO made 229,698 adminis-
trative arrests and ICE HSI made 11,996
administrative arrests.’

Nationality of All Apprehended Aliens. In 2013,
Mexican nationals accounted for 64 per-
cent of all aliens apprehended by
Immigration and Customs Enforcement or
the U.S. Border Patrol, down from 70 per-
cent in 2012. The next leading countries
were Guatemala (11 percent), Honduras
(9.7 percent), and El Salvador (7.7 per-
cent). These four countries accounted for
93 percent of all apprehensions.

Nationality of Aliens Apprehended by Border Patrol.
Non-Mexican aliens accounted for 36 per-
cent of all USBP apprehensions in 2013, up
from 27 percent in 2012. USBP apprehen-
sions of non-Mexican aliens increased 182
percent from 2011 to 2013.

&Arrests under INA § 287(g) are included in ICE ERO appre-
hension data for 2011 to 2013.

¢ An administrative arrest refers to the arrest of an alien who is
charged with an immigration violation. Administrative arrests
are included in the DHS apprehension totals.
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Apprehensions by U.S. Border Patrol Sector: Fiscal Years 2011 to 2013
(Sectors ranked by 2013 apprehensions)

2013 2012 2011

U.S. Border Patrol Sector Number Percent Number Percent Number Percent

Total ................. 420,789 100.0 364,768 100.0 340,252 100.0
Rio Grande Valley, TX . ... ... 154,453 36.7 97,762 26.8 59,243 17.4
Tucson, AZ. ... ooviii 120,939 28.7 120,000 329 123,285 36.2
Laredo, TX. . ..o ovi it 50,749 12.1 44,872 12.3 36,053 10.6
San Diego,CA . ........... 27,496 6.5 28,461 7.8 42,447 12.5
Del Rio, TX. . . ..ot 23,510 5.6 21,720 6.0 16,144 4.7
EL Centro, CA. . .. ......... 16,306 3.9 23,916 6.6 30,191 8.9
ELPaso, TX . ............. 11,154 2.7 9,678 2.7 10,345 3.0
Yuma,AZ................ 6,106 1.5 6,500 1.8 5,833 1.7
Big Bend, TX* . ........... 3,684 0.9 3,964 1.1 4,036 1.2
Miami, FL. . ... ... 1,738 0.4 2,509 0.7 4,401 1.3
All other sectors. ... ....... 4,654 1.1 5,386 1.5 8,274 2.4

* Formerly known as Marfa, TX.

Source: U.S. Department of Homeland Security, Customs and Border Protection (CBP) U.S Border Patrol (USBP), Enforcement Integrated

Database (EID), November 2013.

Table 3.

Aliens Determined Inadmissible by Mode of Travel, Country of Citizenship, and Field
Office: Fiscal Years 2011 to 2013
(Ranked by 2013 inadmissible aliens)

2013 2012 2011

Characteristic Number Percent Number Percent Number Percent
MODE OF TRAVEL

Total . ... 204,108 100.0 193,606 100.0 212,234 100.0
Land .. ... 103,480 50.7 100,341 51.8 107,205 50.5
Sea. . 51,568 25.3 52,509 27.1 66,227 31.2
Alro .o 49,060 24.0 40,756 21.1 38,802 18.3
COUNTRY

Total ................. 204,108 100.0 193,606 100.0 212,234 100.0
Mexico . ................ 56,267 27.6 58,658 30.3 67,410 31.8
Canada................. 29,387 14.4 30,731 15.9 32,141 15.1
Philippines. . . ............ 23,389 11.5 22,486 11.6 25,197 11.9
Cuba................... 17,679 8.7 12,253 6.3 7,759 3.7
China, People’s Republic. . . . . 13,552 6.6 12,888 6.7 16,931 8.0
India................... 11,815 5.8 6,907 3.6 5,983 2.8
Ukraine . . ............... 2,882 1.4 2,928 1.5 4,359 2.1
Russia.................. 2,618 1.3 2,946 1.5 3,905 1.8
Spain ... 2,423 1.2 1,717 0.9 988 0.5
El Salvador . ............. 2,194 1.1 1,028 0.5 853 0.4
All other countries, including

unknown . .............. 41,902 20.5 41,064 21.2 46,708 22.0

FIELD OFFICE

Total ... 204,108 100.0 193,606 100.0 212,234 100.0
Laredo, TX. . ............. 31,781 15.6 28,005 14.5 25,790 12.2
San Diego,CA ... ......... 25,632 12.6 26,889 13.9 33,719 15.9
New Orleans, LA. . ......... 21,011 10.3 20,204 10.4 20,855 9.8
San Francisco, CA ......... 14,939 7.3 9,832 5.1 6,954 3.3
Buffalo, NY . ............. 13,425 6.6 14,050 7.3 15,712 7.4
Houston, TX. . ............ 10,909 5.3 12,706 6.6 19,528 9.2
Tucson,AZ............... 9,991 4.9 7,612 3.9 7,951 3.7
Pre-Clearance*. .. ......... 9,695 4.7 8,559 4.4 8,586 4.0
Seattle, WA . . ............ 9,343 4.6 10,529 5.4 10,650 5.0
Miami, FL. . .. ... ... ... .. 8,684 4.3 7,593 3.9 6,896 3.2
All other field offices, including

unknown .. ... 48,698 23.9 47,627 24.6 55,593 26.2

*Refers to field offices abroad.

Source: U.S. Department of Homeland Security, Customs and Border Protection, Office of Field Operations. Enforcement Integrated

Database (EID), October 2013.
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Notices to Appear Issued by Homeland Security Office: Fiscal Years 2011 to 2013

(Ranked by 2013 notices to appear)

Date Filed: 03/12/2015

2013 2012 2011
Homeland Security office Number Percent Number Percent Number Percent
Total . v 224,185 100.0 235,687 100.0 250,127 100.0
ICE Enforcement and Removal Operations . ........ 101,571 45.3 140,707 59.7 156,208 62.5
United States Citizenship and Immigration Services . . 56,896 25.4 41,778 17.7 44,638 17.8
CBP U.S.BorderPatrol . . .. ...t 42,078 18.8 31,506 13.4 31,739 12.7
CBP Office of Field Operations. . . ............... 23,640 10.5 21,696 9.2 17,542 7.0

Source: U.S. Department of Homeland Security, Customs and Border Protection, U.S. Border Patrol, November 2013; ICE Enforcement and Removal Operations, October 2013; CBP Office of Field Opera-
tions, October 2013, United States Citizenship and Immigration Services, NTA Database, May 2014.

Southwest Border Apprehensions. Apprehensions
by the USBP along the Southwest border
increased 16 percent from 356,873 in
2012 to 414,397 in 2013. Rio Grande
Valley was the leading sector for appre-
hensions (154,453) and displayed the
highest increase from 2012 to 2013
(56,691 or 58 percent) (see Table 2).The
next leading sectors in 2013 were Tucson
(120,939) Laredo (50,749), San Diego
(27,496), and Del Rio (23,510).

Inadmissible Aliens

CBP Office of Field Operations (OFO)
determined 204,108 aliens arriving at a
port of entry were inadmissible in 2013,
up 5.4 percent from 193,606 in 2012 (See
Table 3). Fifty-one percent of all inadmissi-
ble aliens in 2013 were processed at land
ports, followed by 25 percent at sea ports,
and 24 percent at airports.

Nationality of Inadmissible Aliens. Mexican
nationals accounted for 28 percent of
inadmissible aliens in 2013, followed by
Canada (14 percent) and the Philippines
(12 percent). Other leading countries
included Cuba, China, India, Ukraine,
Russia, Spain and El Salvador. The greatest
increases from 2012 to 2013 were for
nationals of El Salvador (113 percent)
and India (71 percent) (see Table 3).

Notices to Appear

DHS issued 224,185 NTAs in 2013, down
from 235,687 in 2012 (see Table 4). ICE
ERO issued 101,571 or 45 percent of all
NTAs in 2013, down from 140,707 or 60
percent in 2012. NTAs issued by USCIS
accounted for 25 percent of all NTAs in
2013, up from 18 percent in 2012, partly
due to an increase in the number of

DHS Office of Immigration Statistics

Table 5.

Initial Admissions to ICE Detention Facilities by Country of Nationality:
Fiscal Years 2011 to 2013

(Ranked by 2013 detention admissions)

2013 2012 2011
Country of nationality Number Percent Number Percent Number Percent
Total . ..o 440,557 100.0 477,523 100.0 429,247 100.0
Mexico . ............ ... 244,585 55.5 307,523 64.4 288,581 67.2
Guatemala. . ............. 59,189 13.4 50,723 10.6 38,450 9.0
Honduras. ............... 50,609 11.5 40,469 8.5 26,416 6.2
El Salvador . ............. 40,261 9.1 31,286 6.6 23,792 5.5
Ecuador. . ............... 4,716 1.1 3,856 0.8 2,957 0.7
India................... 4,057 0.9 1,522 0.3 3,438 0.8
Dominican Republic . . ... ... 3,637 0.8 4,265 0.9 4,201 1.0
Haiti ................... 2,382 0.5 1,609 0.3 1,775 0.4
Nicaragua . .............. 2,323 0.5 2,131 0.4 2,015 0.5
Jamaica. .. .............. 1,933 0.4 2,365 0.5 2,597 0.6
All other countries, including
unknown . ... 26,965 6.1 31,774 6.7 35,025 8.2
Note: Excludes Office of Refugee Resettlement and Mexican Interior Repatriation Program facilities.
Source: U.S. Department of Homeland Security, ENFORCE Alien Detention Module (EADM), October 2013.
Table 6.
Aliens Removed by Component: Fiscal Years 2011 to 2013
2013 2012 2011
Component Number Percent Number Percent Number Percent
Total . ................ 438,421 100.0 418,397 100.0 387,134 100.0
ICE ... 330,651 75.4 345,628 82.6 314,453 81.2
CBP U.S. Border Patrol . . . ... 86,253 19.7 51,012 12.2 42,952 11.1
CBP Office of Field Operations.. . 21,517 4.9 21,757 5.2 29,729 7.7

Note: OIS and ICE totals may differ. See footnote 2 on page 1.

Source: U.S. Department of Homeland Security, ENFORCE Alien Removal Module (EARM), January 2014, Enforcement Integrated

Database (EID), November 2013.

Table 7.

Trends in Total Removals, Expedited Removals, and Reinstatements of Final Removal
Orders: Fiscal Years 2011 to 2013

2013 2012 2011
Removals Number Percent Number Percent Number Percent
Total . ....... ... 438,421 100.0 418,397 100.0 387,134 100.0
Expedited Removals. .. ... .. 193,032 44.0 163,308 39.0 122,236 31.6
Reinstatements . . . ........ 170,247 38.8 146,044 34.9 124,784 32.2
All other removals. . . ....... 75,142 17.1 109,045 26.1 140,114 36.2

Source: U.S. Department of Homeland Security, ENFORCE Alien Removal Module (EARM), January 2014, Enforcement Integrated
Database (EID), November 2013.
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“Credible Fear” issued NTAs. USBP issued NTAs accounted for 19
percent of all NTAs in 2013, up from 14 percent in 2012. OFO
issued 11 percent of NTAs in 2013 and 9 percent in 2012.

Detentions

ICE detained 440,557 aliens during 2013, a decrease of 8 percent
from 2012 (See Table 5). Mexican nationals accounted for 56 per-
cent of total detainees in 2013, down from 64 percent in 2012. The
next leading countries in 2013 were Guatemala (13 percent),
Honduras (12 percent) and El Salvador (9 percent). These four coun-
tries accounted for 90 percent of all detainees in 2013.

Removals and Returns

Total Removals. The number of removals increased from 418,397 in
2012 to an all-time high of 438,421 in 2013 (see Tables 6, 7 and
Figure 2). ICE accounted for 75 percent of all removals in 2013,

down from 83 percent in 2012. USBP accounted for 20 percent of
all removals in 2013, up from 12 percent in 2012. OFO per-
formed 4.9 percent of removals in 2013 and 5.2 percent in 2012
(see table 6). Mexican nationals accounted for 72 percent of all
aliens removed in 2013. The next leading countries were
Guatemala (11 percent), Honduras (8.3 percent) and El Salvador
(4.7 percent). These four countries accounted for 96 percent of all
removals in 2012 (see Table 8).

Expedited Removals. Expedited removals represented 44 percent of all
removals in 2013, up from 39 percent in 2012 but down from an
all-time high of 49 percent in 1999. Aliens from Mexico
accounted for 75 percent of expedited removals in 2013. The next
leading countries were Guatemala, Honduras, and El Salvador.
Nationals from these four countries accounted for 98 percent of
all expedited removals in 2013.

F .
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Table 8.
Aliens Removed by Criminal Status and Country of Nationality: Fiscal Years 2011 to 2013
(Ranked by 2013 aliens removed)
2013 2012 2011
Non- Non- Non-
Country of nationality Total | Criminal* Criminal Total | Criminal* Criminal Total | Criminal* Criminal
Total . ... 438,421 198,394 240,027 418,397 200,143 218,254 387,134 188,964 198,170
MexXiCo . ..o vi i 314,904 146,298 168,606 303,745 151,444 152,301 288,078 145,133 142,945
Guatemala. . ................... 46,866 15,365 31,501 38,900 13,494 25,406 30,343 11,718 18,625
Honduras. ..................... 36,526 16,609 19,917 31,740 13,815 17,925 22,027 10,825 11,202
El Salvador . ................... 20,862 9,440 11,422 18,993 8,674 10,319 17,381 8,507 8,874
Dominican Republic . .. ........... 2,278 1,805 473 2,868 2,182 686 2,893 2,142 751
Ecuador. .. ....... ... ... . ... ... 1,491 580 911 1,763 706 1,057 1,716 704 1,012
Colombia. ......... ... ... 1,421 956 465 1,591 1,055 536 1,899 1,048 851
Brazil. ... oo 1,411 366 1,045 2,397 424 1,973 3,350 550 2,800
Nicaragua . . ........ ... ... 1,337 691 646 1,400 731 669 1,502 696 806
Jamaica. .. ....... ... oL 1,101 993 108 1,319 1,150 169 1,474 1,225 249
All other countries, including unknown . . 10,224 5,291 4,933 13,681 6,468 7,213 16,471 6,416 10,055

* Refers to persons removed who have a prior criminal conviction.

Note: Excludes criminals removed by Customs and Border Protection (CBP). CBP EID does not identify if aliens removed were criminals.
Source: U.S. Department of Homeland Security, ENFORCE Alien Removal Module (EARM), January 2014, Enforcement Integrated Database (EID), November 2013.
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Reinstatements. Reinstatements of previous removal orders accounted
for 39 percent of all removals in 2013. The number of removals
based on a reinstatement of final orders increased every year
between 2005 and 2013.In 2013, aliens from Mexico accounted
for 75 percent of all reinstatements. Other leading countries
included Guatemala, Honduras, and El Salvador. These four countries
accounted for 99 percent of all reinstatements in 2013.

Criminal Activity. Approximately 198,000 aliens removed in 2013 had
a prior criminal conviction.'® The most common categories of crime
were immigration-related offenses, dangerous drugs, criminal traf-
fic offenses, and assault. Immigration-related offenses increased 31
percent from 2012 to 2013 and 65 percent between 2011 and
2013. Dangerous drugs and criminal traffic offenses decreased 28
and 35 percent respectively from 2012 to 2013. These four leading
categories accounted for 72 percent of all criminal alien removals in
2013 (seeTable 9).

10 Excludes criminals removed by CBP; CBP EID data do not identify if aliens removed were criminals.

Table 9.

Returns. In 2013, 178,371 aliens were returned to their home coun-
tries without an order of removal, a decline of 23 percent from
2012 and the lowest number since 1967 (see Table 10). 2013 was
the ninth consecutive year in which returns declined. Fifty-nine
percent of returns were performed by OFO in 2013, up from 48
percent in 2012. USBP accounted for 22 percent of all returns in
2013, down from 25 percent in 2012. From 2011 to 2013, returns
by USBP decreased 66 percent. ICE accounted for the remaining 20
percent of returns in 2013, down from 27 percent in 2012. Mexican
nationals accounted for 49 percent of all returns in 2013, down
from 57 percent in 2012. The next leading countries of nationality
for returns in 2013 were Canada (13 percent), the Philippines (12
percent) and China (6.6 percent) (seeTable 11).

FOR MORE INFORMATION

For more information about immigration and immigration sta-
tistics, visit the Office of Immigration Statistics Website at www.
dhs.gov/immigration-statistics.

Criminal Aliens Removed by Crime Category: Fiscal Years 2011 to 2013

(Ranked by 2013 criminal aliens removed)

2013 2012 2011

Crime Category Number Percent Number Percent Number Percent

Total oo 198,394 100.0 200,143 100.0 188,964 100.0
Immigration® . ... ... 62,194 31.3 47,616 23.8 37,606 19.9
Dangerous Drugs** ... ... ... ... 30,603 15.4 42,679 21.3 43,378 23.0
Criminal Traffic Offenses™ ... .................. 29,844 15.0 46,162 23.1 43,154 22.8
ASSAUIt .« 20,181 10.2 13,045 6.5 12,783 6.8
Burglary. . ..o 5,505 2.8 3,569 1.8 3,808 2.0
Weapon Offenses. . .. ... ... it 5,296 2.7 2,513 1.3 2,730 1.4
Larceny . . ..o 5,290 2.7 5,428 2.7 5,728 3.0
Fraudulent Activities . . . . ... ... i 5,179 2.6 3,879 1.9 4,232 2.2
Sexual Assault. . ....... ... 3,166 1.6 3,353 1.7 3,576 1.9
FOrgerY « ottt e 3,032 1.5 2,430 1.2 2,858 1.5
All other categories, including unknown . ... ....... 28,104 14.2 29,469 14.7 29,111 15.4

* Including entry and reentry, false claims to citizenship, and alien smuggling.

** Including the manufacturing, distribution, sale, and possession of illegal drugs.
T Including hit and run and driving under the influence.

Notes: Data refers to persons removed who have a prior criminal conviction. Excludes criminals removed by Customs and Border Protection (CBP). CBP EID does not identify if aliens removed were criminals.
Source: U.S. Department of Homeland Security, ENFORCE Alien Removal Module (EARM), January 2014.

Table 10.
Aliens Returned by Component: Fiscal Years 2011 to 2013
2013 2012 2011
Component Number Percent Number Percent Number Percent
Total . ................ 178,371 100.0 230,386 100.0 322,124 100.0
CBP Office of Field Operations. . 104,300 58.5 109,468 47.5 130,996 40.7
CBP U.S. Border Patrol . . . . . . 38,779 21.7 58,197 25.3 113,886 35.4
ICE . ... 35,292 19.8 62,721 27.2 77,242 24.0

Note: OIS and ICE totals may differ. See footnote 2 on page 1.

Source: U.S. Department of Homeland Security, ENFORCE Alien Removal Module (EARM), January 2014, Enforcement Integrated
Database (EID), November 2013.
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2013 2012 2011

Country of nationality Number Percent Number Percent Number Percent

Total . .o e 178,371 100.0 230,386 100.0 322,124 100.0
MEXICO '« v v vttt e 88,042 49.4 131,983 57.3 205,158 63.7
Canada . . ..o 23,963 13.4 27,039 11.7 28,274 8.8
Philippines. . . ... 21,523 12.1 20,903 9.1 23,150 7.2
China, People’s Republic. . . ................... 11,684 6.6 11,780 5.1 16,234 5.0
UKraine . . ..o e 2,604 1.5 2,589 1.1 4,111 1.3
India . . ... e 2,462 1.4 3,273 1.4 4,136 1.3
RUSSIa. . ..o e 1,991 1.1 2,464 1.1 3,512 1.1
BUMA . « oot e 1,920 1.1 2,337 1.0 2,582 0.8
Guatemala. . ... ... 1,347 0.8 2,332 1.0 3,026 0.9
Korea,South .. ... ... ... . . i 1,259 0.7 1,191 0.5 1,619 0.5
All other countries, including unknown . . . ......... 21,576 12.1 24,495 10.6 30,322 9.4

Note: Returns are the confirmed movement of an inadmissible or deportable alien out of the United States not based on an order of removal.

Source: U.S. Department of Homeland Security, ENFORCE Alien Removal Module (EARM), January 2014, Enforcement Integrated Database (EID), November 2013.

APPENDIX

ENFORCEMENT PROGRAM OFFICES
U.S. Customs and Border Protection (CBP)

Office of Field Operations

CBP’s Office of Field Operations (OFO) is responsible for securing the
U.S. border at ports of entry while facilitating lawful trade and travel.
CBP officers determine the admissibility of aliens who are applying
for admission to the United States at designated ports of entry.

U.S. Border Patrol

The primary mission of the U.S. Border Patrol (USBP) is to secure
approximately 7,000 miles of international land border with
Canada and Mexico and 2,600 miles of coastal border of the
United States. Its major objectives are to deter, detect, and inter-
dict the illegal entry of aliens, terrorists, terrorist weapons, and
other contraband into the United States. USBP operations are
divided into geographic regions referred to as sectors.

U.S. Immigration and Customs Enforcement (ICE)

Homeland Security Investigations

The U.S. Immigration and Customs Enforcement (ICE) Homeland
Security Investigations (HSI) Directorate is a critical asset in the
ICE mission, responsible for disrupting and dismantling transna-
tional criminal threats facing the United States. HSI uses its legal

authorities to investigate immigration and customs violations
such as: human rights violations; narcotics; weapons smuggling
and the smuggling of other types of contraband; financial crimes;
cyber crimes; human trafficking; child pornography; intellectual
property violations; commercial fraud; export violations; and
identity and benefit fraud. HSI special agents also conduct
national security investigations aimed at protecting critical infra-
structure vulnerable to sabotage, attack, or exploitation. In
addition to domestic HSI criminal investigations, HSI oversees
ICE’s international affairs operations and intelligence functions.

Enforcement and Removal Operations

Officers and agents of ICE Enforcement and Removal Operations
(ERO) serve as the primary enforcement arm within ICE for the
identification, apprehension, and removal of certain aliens from
the United States. ERO transports removable aliens, manages aliens
in custody or subject in conditions of release, and removes indi-
viduals ordered to be removed from the United States.

U.S. Citizenship and Immigration Services (USCIS)

U.S. Citizenship and Immigration Services (USCIS) oversees lawful
immigration to the United States and processes applications for immi-
gration benefits within the United States. USCIS provides accurate and
useful information to its customers, granting immigration and citi-
zenship benefits, promoting an awareness and understanding of
citizenship, and ensuring the integrity of the immigration system.

DHS Office of Immigration Statistics
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U.S. Department of Homeland Security
Washington, DC 20528
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June 15, 2012

MEMORANDUM FOR: David V. Aguilar
Acting Commissioner, U.S. Customs and Border Protection

Alejandro Mayorkas
Director, U.S. Citizenship and Immigration Services

John Morton
Director, U.S. Immigration and Customs Enforcement

FROM: Janet Napolitano
Secretary of Home

SUBJECT: Exercising Prose¢ytorial Discretion with Respect to Individuals
Who Came to the United States as Children

By this memorandum, I am setting forth how, in the exercise of our prosecutorial discretion, the
Department of Homeland Security (DHS) should enforce the Nation’s immigration laws against
certain young people who were brought to this country as children and know only this country as
home. As a general matter, these individuals lacked the intent to violate the law and our ongoing
review of pending removal cases is already offering administrative closure to many of them.
However, additional measures are necessary to ensure that our enforcement resources are not
expended on these low priority cases but are instead appropriately focused on people who meet
our enforcement priorities.

The following criteria should be satisfied before an individual is considered for an exercise of
prosecutorial discretion pursuant to this memorandum:

came to the United States under the age of sixteen;
has continuously resided in the United States for a least five years preceding the date of
this memorandum and is present in the United States on the date of this memorandum;

e is currently in school, has graduated from high school, has obtained a general education
development certificate, or is an honorably discharged veteran of the Coast Guard or
Armed Forces of the United States:

e has not been convicted of a felony offense, a significant misdemeanor offense, multiple
misdemeanor offenses, or otherwise poses a threat to national security or public safety:
and

e is not above the age of thirty.
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Our Nation’s immigration laws must be enforced in a strong and sensible manner. They are not
designed to be blindly enforced without consideration given to the individual circumstances of
each case. Nor are they designed to remove productive young people to countries where they
may not have lived or even speak the language. Indeed, many of these young people have
already contributed to our country in significant ways. Prosecutorial discretion, which is used in
so0 many other areas, is especially justified here.

As part of this exercise of prosecutorial discretion, the above criteria are to be considered
whether or not an individual is already in removal proceedings or subject to a final order of
removal. No individual should receive deferred action under this memorandum unless they first
pass a background check and requests for relief pursuant to this memorandum are to be decided
on a case by case basis. DHS cannot provide any assurance that relief will be granted in all
cases.

1. With respect to individuals who are encountered by U.S. Immigration and Customs
Enforcement (ICE), U.S. Customs and Border Protection (CBP), or U.S. Citizenship and
Immigration Services (USCIS):

e With respect to individuals who meet the above criteria, ICE and CBP should
immediately exercise their discretion, on an individual basis, in order to prevent low
priority individuals from being placed into removal proceedings or removed from the
United States.

e USCIS is instructed to implement this memorandum consistent with its existing guidance
regarding the issuance of notices to appear.

2. With respect to individuals who are in removal proceedings but not yet subject to a final order
of removal, and who meet the above criteria:

e ICE should exercise prosecutorial discretion, on an individual basis, for individuals who
meet the above criteria by deferring action for a period of two years, subject to renewal,
in order to prevent low priority individuals from being removed from the United States.

e ICE is instructed to use its Office of the Public Advocate to permit individuals who
believe they meet the above criteria to identify themselves through a clear and efficient
process.

e ICE is directed to begin implementing this process within 60 days of the date of this
memorandum.

e [CE is also instructed to immediately begin the process of deferring action against
individuals who meet the above criteria whose cases have already been identified through
the ongoing review of pending cases before the Executive Office for Immigration
Review.

3. With respect to the individuals who are not currently in removal proceedings and meet the
above criteria, and pass a background check:

e USCIS should establish a clear and efficient process for exercising prosecutorial
discretion, on an individual basis, by deferring action against individuals who meet the
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above criteria and are at least 15 years old, for a period of two years, subject to renewal,
in order to prevent low priority individuals from being placed into removal proceedings
or removed from the United States.

e The USCIS process shall also be available to individuals subject to a final order of
removal regardless of their age.

e USCIS is directed to begin implementing this process within 60 days of the date of this
memorandum.

For individuals who are granted deferred action by either ICE or USCIS, USCIS shall accept
applications to determine whether these individuals qualify for work authorization during this
period of deferred action.

This memorandum confers no substantive right, immigration status or pathway to citizenship.
Only the Congress, acting through its legislative authority, can confer these rights. It remains for
the executive branch, however, to set forth policy for the exercise of discretion within the
framework of the existing law. I have done so here.

Janet Napol#ano
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Secretary
U.S. Department of Homeland Security
Washington, DC 20528

Homeland
Security

November 20. 2014

MEMORANDUM FOR: Leo6n Rodriguez
Director
U.S. Citizenship and Immigration Services

Thomas S. Winkowski
Acting Director
U.S. Immigration and Customs Enforcement

R. Gil Kerlikowske
Commissioner

U.S. Customs and Bor Protection

FROM: Jeh Charles Johns
Secretary

SUBJECT: Exercising Prosecutorial Discretion with Respect to
Individuals Who Came to the United States as
Children and with Respect to Certain Individuals
Who Are the Parents of U.S. Citizens or Permanent
Residents

This memorandum is intended to reflect new policies for the use of deferred
action. By memorandum dated June 15, 2012, Secretary Napolitano issued guidance
entitled Exercising Prosecutorial Discretion with Respect to Individuals Who Came to
the United States as Children. The following supplements and amends that guidance.

The Department of Homeland Security (DHS) and its immigration components are
responsible for enforcing the Nation’s immigration laws. Due to limited resources, DHS
and its Components cannot respond to all immigration violations or remove all persons
illegally in the United States. As is true of virtually every other law enforcement agency,
DHS must exercise prosecutorial discretion in the enforcement of the law. Secretary
Napolitano noted two years ago, when she issued her prosecutorial discretion guidance
regarding children, that “[o]ur Nation’s immigration laws must be enforced in a strong
and sensible manner. They are not designed to be blindly enforced without consideration
given to the individual circumstances of each case.”

136
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Deferred action is a long-standing administrative mechanism dating back decades,
by which the Secretary of Homeland Security may defer the removal of an undocumented
immigrant for a period of time." A form of administrative relief similar to deferred
action, known then as “indefinite voluntary departure,” was originally authorized by the
Reagan and Bush Administrations to defer the deportations of an estimated 1.5 million
undocumented spouses and minor children who did not qualify for legalization under the
Immigration Reform and Control Act of 1986. Known as the “Family Fairness™ program,
the policy was specifically implemented to promote the humane enforcement of the law
and ensure family unity.

Deferred action is a form of prosecutorial discretion by which the Secretary
deprioritizes an individual’s case for humanitarian reasons, administrative convenience,
or in the interest of the Department’s overall enforcement mission. As an act of
prosecutorial discretion, deferred action is legally available so long as it is granted on a
case-by-case basis, and it may be terminated at any time at the agency’s discretion.
Deferred action does not confer any form of legal status in this country, much less
citizenship; it simply means that, for a specified period of time, an individual is permitted
to be lawfully present in the United States. Nor can deferred action itself lead to a green
card. Although deferred action is not expressly conferred by statute, the practice is
referenced and therefore endorsed by implication in several federal statutes.”

Historically, deferred action has been used on behalf of particular individuals, and
on a case-by-case basis, for classes of unlawfully present individuals, such as the spouses
and minor children of certain legalized immigrants, widows of U.S. citizens, or victims of
trafficking and domestic violence.’ Most recently. beginning in 2012, Secretary
Napolitano issued guidance for case-by-case deferred action with respect to those who
came to the United States as children, commonly referred to as “DACA.”

' Deferred action, in one form or another, dates back to at least the 1960s. “Deferred action” per se dates back at
least as far as 1975. See, Immigration and Naturalization Service, Operation Instructions § 103.1(a)(1)(ii) (1975).

2 INA § 204(a)(1 DY), (IV) (Violence Against Women Act (VAWA) self-petitioners not in removal proceedings
are “eligible for deferred action and employment authorization”); INA § 237(d)(2) (DHS may grant stay of removal
to applicants for T or U visas but that denial of a stay request “shall not preclude the alien from applying for . . .
deferred action”); REAL 1D Act of 2005 § 202(c)2)(B)(viii), Pub. L. 109-13 (requiring states to examine
documentary evidence of lawful status for driver's license eligibility purposes, including “approved deferred action
status”’); National Defense Authorization Act for Fiscal Year 2004 § 1703(c) (d) Pub. L. 108-136 (spouse, parent or
child of certain U.S. citizen who died as a result of honorable service may self-petition for permanent residence and
“shall be eligible for deferred action, advance parole, and work authorization”).

3 In August 2001, the former-Immigration and Naturalization Service issued guidance providing deferred action to
individuals who were eligible for the recently created U and T visas. Two years later, USCIS issued subsequent
guidance, instructing its officers to use existing mechanisms like deferred action for certain U visa applicants facing
potential removal. More recently, in June 2009, USCIS issued a memorandum providing deferred action to certain
surviving spouses of deceased U.S. citizens and their children while Congress considered legislation to allow these
individuals to qualify for permanent residence status.
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By this memorandum, I am now expanding certain parameters of DACA and
issuing guidance for case-by-case use of deferred action for those adults who have been
in this country since January 1, 2010, are the parents of U.S. citizens or lawful
permanent residents, and who are otherwise not enforcement priorities, as set forth in the
November 20, 2014 Policies for the Apprehension. Detention and Removal of
Undocumented Immigrants Memorandum.

The reality is that most individuals in the categories set forth below are
hard-working people who have become integrated members of American society.
Provided they do not commit serious crimes or otherwise become enforcement priorities,
these people are extremely unlikely to be deported given this Department’s limited
enforcement resources—which must continue to be focused on those who represent
threats to national security, public safety, and border security. Case-by-case exercises of
deferred action for children and long-standing members of American society who are not
enforcement priorities are in this Nation’s security and economic interests and make
common sense, because they encourage these people to come out of the shadows, submit
to background checks, pay fees, apply for work authorization (which by separate
authority I may grant), and be counted.

A. Expanding DACA

DACA provides that those who were under the age of 31 on June 15, 2012, who
entered the United States before June 15, 2007 (5 years prior) as children under the age of
16, and who meet specific educational and public safety criteria, are eligible for deferred
action on a case-by-case basis. The initial DACA announcement of June 15, 2012
provided deferred action for a period of two years. On June 5, 2014, U.S. Citizenship
and Immigration Services (USCIS) announced that DACA recipients could request to
renew their deferred action for an additional two years.

In order to further effectuate this program, I hereby direct USCIS to expand
DACA as follows:

Remove the age cap. DACA will apply to all otherwise eligible immigrants who
entered the United States by the requisite adjusted entry date before the age of sixteen
(16), regardless of how old they were in June 2012 or are today. The current age
restriction excludes those who were older than 31 on the date of announcement (i.e..
those who were born before June 15, 1981). That restriction will no longer apply.

Extend DACA renewal and work authorization to three-years. The period for
which DACA and the accompanying employment authorization is granted will be
extended to three-year increments, rather than the current two-year increments. This
change shall apply to all first-time applications as well as all applications for renewal
effective November 24, 2014. Beginning on that date, USCIS should issue all work
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authorization documents valid for three years, including to those individuals who have
applied and are awaiting two-year work authorization documents based on the renewal of
their DACA grants. USCIS should also consider means to extend those two-year
renewals already issued to three years.

Adjust the date-of-entry requirement. In order to align the DACA program
more closely with the other deferred action authorization outlined below, the eligibility
cut-off date by which a DACA applicant must have been in the United States should be
adjusted from June 15, 2007 to January 1, 2010.

USCIS should begin accepting applications under the new criteria from applicants
no later than ninety (90) days from the date of this announcement.

B. Expanding Deferred Action

I hereby direct USCIS to establish a process, similar to DACA, for exercising
prosecutorial discretion through the use of deferred action, on a case-by-case basis, to
those individuals who:

¢ have, on the date of this memorandum, a son or daughter who is a U.S.
citizen or lawful permanent resident;

¢ have continuously resided in the United States since before
January 1, 2010;

e are physically present in the United States on the date of this
memorandum, and at the time of making a request for consideration of
deferred action with USCIS;

e have no lawful status on the date of this memorandum;

¢ are not an enforcement priority as reflected in the November 20, 2014
Policies for the Apprehension, Detention and Removal of
Undocumented Immigrants Memorandum; and

e present no other factors that, in the exercise of discretion, makes the
grant of deferred action inappropriate.

Applicants must file the requisite applications for deferred action pursuant to the
new criteria described above. Applicants must also submit biometrics for USCIS to
conduct background checks similar to the background check that is required for DACA
applicants. Each person who applies for deferred action pursuant to the criteria above
shall also be eligible to apply for work authorization for the period of deferred action,
pursuant to my authority to grant such authorization reflected in section 274A(h)(3) of
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the Immigration and Nationality Act.* Deferred action granted pursuant to the program
shall be for a period of three years. Applicants will pay the work authorization and
biometrics fees, which currently amount to $465. There will be no fee waivers and, like
DACA, very limited fee exemptions.

USCIS should begin accepting applications from eligible applicants no later than
one hundred and eighty (180) days after the date of this announcement. As with DACA,
the above criteria are to be considered for all individuals encountered by U.S.
Immigration and Customs Enforcement (ICE), U.S. Customs and Border Protection
(CBP), or USCIS, whether or not the individual is already in removal proceedings or
subject to a final order of removal. Specifically:

e ICE and CBP are instructed to immediately begin identifying persons in their
custody, as well as newly encountered individuals, who meet the above criteria
and may thus be eligible for deferred action to prevent the further expenditure of
enforcement resources with regard to these individuals.

e ICE is further instructed to review pending removal cases, and seek administrative
closure or termination of the cases of individuals identified who meet the above
criteria, and to refer such individuals to USCIS for case-by-case
determinations. ICE should also establish a process to allow individuals in
removal proceedings to identify themselves as candidates for deferred action.

e USCIS is instructed to implement this memorandum consistent with its existing
guidance regarding the issuance of notices to appear. The USCIS process shall
also be available to individuals subject to final orders of removal who otherwise
meet the above criteria.

Under any of the proposals outlined above, immigration officers will be provided
with specific eligibility criteria for deferred action, but the ultimate judgment as to
whether an immigrant is granted deferred action will be determined on a case-by-case
basis.

This memorandum confers no substantive right, immigration status or pathway to
citizenship. Only an Act of Congress can confer these rights. It remains within the
authority of the Executive Branch, however, to set forth policy for the exercise of
prosecutorial discretion and deferred action within the framework of existing law. This
memorandum is an exercise of that authority.

4 INA § 274A(h)(3), 8 U.S.C. § 1324a(h)3) (“As used in this section, the term ‘unauthorized alien” means, with
respect to the employment of an alien at a particular time, that the alien is not at that time either (A) an alien
lawfully admitted for permanent residence, or (B) authorized to be so employed by this chapter or by
the[Secretary].”); 8 C.F.R. § 274a.12 (regulations establishing classes of aliens eligible for work authorization).
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Secretary
U S. Department of Homeland Security
Washington, DC 20528

SRR

;e. Homeland
LE L © Security

,,+°“ 3:

November 20,2014

MEMORANDUM FOR: ThomasS. W inkowski
Acting Director
U.S. Immigration and Customs Enforcement

R. Gil Kerlikowske
Commissioner
U.S. Customs and Border Protection

Leon Rodriguez
Director
U.S. Citizenship and Immigration Services

Alan D. Bersin
Acting Assistant Secretary for Policy

FROM: Jeh Charles Johns
Secretary
SUBIJECT: Policies for the Apprehension, Deten tion and

Removal of Undocumented Immigrants

This memorandum reflects new policies for the apprehension, detention. and
removal of aliens in this country. This memorandum should be considered
Department-wide guidance, applicable to the activities of U.S. Immigration and Customs
Enforcement (ICE), U.S. Customs and Border Protection (CBP), and U.S. Citizenship
and Immigration Services (USCIS). This memorandum should inform enforcement and
removal activity, detention decisions, budget requests and execution, and strategic
planning.

In general, our enforcement and removal policies should continue to prioritize
threats to national security, public safety, and border security. The intent of this new
policy is to provide clearer and more effective guidance in the pursuit of those priorities.
To promote public confidence in our enforcement activities, I am also directing herein
greater transparency in the annual reporting of our removal statistics, to include data that
tracks the priorities outlined below.
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The Department of Homeland Security (DHS) and its immigration components-
CBP, ICE, and USCIS-are responsible for enforcing the nation's immigration laws.
Due to limited resources, DHS and its Components cannot respond to all immigration
violations or remove all persons illegally in the United States. As is true of virtually
every other law enforcement agency, DHS must exercise prosecutorial discretion in the
enforcement of the law. And, in the exercise of that discretion,DHS can and should
develop smart enforcement priorities, and ensure that use of its limited resources is
devoted to the pursuit of those priorities. DHS's enforcement priorities are, have been,
and will continue to be national security, border security, and public safety. DHS
personnel are directed to prioritize the use of enforcement personnel , detention space, and
removal assets accordingly.

In the immigration context, prosecutorial discretion should apply not only to the
decision to issue, serve, file, or cancel a Notice to Appear, but also to a broad range of
other discretionary enforcement decisions, including deciding: whom to stop, question,
and arrest; whom to detain or release; whether to settle, dismiss, appeal, orjoin in a
motion on a case; and whether to grant deferred action, parole, or a stay of removal
instead of pursuing removal in a case. While DHS may exercise prosecutorial discretion
at any stage of an enforcement proceeding, it is generally preferable to exercise such
discretion as early in the case or proceeding as possible in order to preserve government
resources that would otherwise be expended in pursuing enforcement and removal of
higher priority cases. Thus, DHS personnel are expected to exercise discretion and
pursue these priorities at all stages of the enforcement process-from the earliest
investigative stage to enforcing final orders of removal-subject to their chains of
command and to the particular responsibilities and authorities applicable to their specific
position.

Except as noted below, the following memoranda are hereby rescinded and
superseded: John Morton, Civil Immigration Enforcement: Priorities for the
Apprehension, Detention, and Removal of Aliens, March 2, 2011; John Morton,
Exercising Prosecutorial Discretion Consistent with the Civil Enforcement Priorities of
the Agency for the Apprehension, Detention and Removal of Aliens, June 17,20 11; Peter
Vincent, Case-by-Case Review of Incoming and Certain Pending Cases, November 17,
2011; Civil Immigration Enforcement: Guidance on the Use of Detainers in the Federal,
State, Local, and Tribal Criminal Justice Systems, December 21, 2012; National Fugitive
Operations Program: Priorities, Goals, and Expectations, December 8, 2009.
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A. Civil Immigration Enforcement Priorities
The following shall constitute the Department's civil immigration enforcement
priorities:

Priority 1 (threats to national security, border security, and public safety)

Aliens described in this priority represent the highest priority to which

enforcement resources should be directed:

(@)

(b)

(©)

(d)

(e)

aliens engaged in or suspected of terrorism or espionage, or who
otherwise pose adanger to national security;

aliens apprehended at the border or ports of entry while attempting to
unlawfully enter the United States;

aliens convicted of an offense for which an element was active
participation in a criminal street gang, asdefined in 18 U.S.C. § 521(a), or
aliens not younger than 16 years of age who intentionally participated in
an organized criminal gang to further the illegal activity of the gang;

aliens convicted of an offense classified as a felony in the convicting
jurisdiction, other than a state or local offense for which an essential
element was the alien's immigration status; and

aliens convicted of an "aggravated felony," as that term is defined in
section 101(a)(43) of the Immigration and Nationality Act at the time of
the conviction.

The removal of these aliens must be prioritized unless they qualify for asylum or

another form of relief under our laws, or unless, in the judgment of an ICE Field Office
Director, CBP Sector Chief or CBP Director of Field Operations, there are compelling

and exceptional factors that clearly indicate the alien is not a threat to national security,
border security, or public safety and should not therefore be an enforcement priority.

Priority 2 (misdemeanants and new immigration violators)

Aliens described in this priority , who are also not described in Priority 1, represent

the second-highest priority for apprehension and removal. Resources should be dedicated
accordingly to the removal of the following:

(a)

aliens convicted of three or more misdemeanor offenses, other than minor
traffic offenses or state or local offenses for which an essential element
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was the alien's immigration status, provided the offenses arise out of
three separate incidents;

(b) aliensconvicted of a "significant misdemeanor,” which for these purposes
is an offense of domestic violence :* sexual abuse or exploitation;
burglary; un lawful possession or use of a firearm; drug distribution or
trafficking; or driving under the influence; or if not an offense listed
above, one for which the individual was sentenced to time in custody of
90 days or more (the sentence must involve time to be served in custody,
and does not include a suspended sentence);

(c) aliens apprehended anywhere in the United States after unlawfully
entering or re-entering the United States and who cannot establish to the
satisfaction of an immigration officer that they have been physically
present inthe United States continuously since January 1, 2014;and

(d) alienswho, in thejudgment of an ICE Field Office Director, USCIS
District Director, or USCIS Service Center Director, have significantly
abused the visa or visa waiver programs.

These aliens should be removed unless they qualify for asylum or another form of
relief under our laws or, unless, in the judgment of an ICE Field Office Director, CBP
Sector Chief, CBP Director of Field Operations, USCIS District Director, or users
Service Center Director, there are factors indicating the alien is not a threat to national
security, border security, or public safety, and should not therefore be an enforcement
priority.

Priority 3 (other immigration violations)

Priority 3 aliens are those who have been issued a final order of removal® on or
after January 1, 2014. Aliens described in this priority, who are not also described in
Priority 1or 2, represent the third and lowest priority for apprehension and removal.
Resources should be dedicated accordingly to aliens inthis priority. Priority 3 aliens
should generally be removed unless they qualify for asylum or another form of relief
under our laws or, unless, in the judgment of an immigration officer, the alien is not a
threat to the integrity of the immigration system or there are factors suggesting the alien
should not be an enforcement priority.

YIn evaluating whether the offense is a significant misdemeanor involving ..domestic violence," careful
consideration should be given to whether the convicted alien was also the victim of domestic violence; if so, this
should be a mitigating factor. See generally, John Morton, Prosecutorial Discretion: Certain Vidims, Winesses,
and Plaintiffs, June 17,2011.

?For present purposes, "final order"is defined asitisin 8 C.F.R. § 1241.1.
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B. Apprehension, Deten tion,and Removal of Other Aliens Unlawfully in
the United States

Nothing in this memorandum should be construed to prohibit or discourage the
apprehension, detention, or removal of aliens unlawfully in the United States who are not
identified as priorities herein. However, resources should be dedicated, to the greatest
degree possible, to the removal of aliens described in the priorities set forth above,
commensurate with the level of prioritization identified. Immigration officers and
attorneys may pursue removal of an alien not identified as a priority herein, provided, in
the judgment of an ICE Field Office Director, removing such an alien would serve an
important federal interest.

C. Detention

As a general rule, DHS detention resources should be used to support the
enforcement priorities noted above or for aliens subject to mandatory detention by
law. Absent extraordinary circumstances or the requirement of mandatory detention,
field office directors should not expend detention resources on aliens who are known
to be suffering from serious physical or mental illness, who are disabled, elderly,
pregnant, or nursing, who demonstrate that they are primary caretakers of children
oran infirm person, or whose detention isotherwise not in the public interest. To
detain aliens in those categories who are not subject to mandatory detention, DHS
officers or special agents must obtain approval from the ICE Field Office Director.
If an alien fallswithin the above categories and is subject to mandatory detention,
field office directors are encouraged to contact their local Office of Chief Counsel
for guidance.

D. Exercising Prosecutorial Discretion

Section A, above, requires DHS personnel to exercise discretion based on
individual circumstances. As noted above, aliens in Priority | must be prioritized for
removal unless they qualify for asylum or other form of relief under our laws, or unless,
in the judgment of an ICE Field Office Director, CBP Sector Chief, or CBP Director of
Field Operations, there are compelling and exceptional factors that clearly indicate the
alien is not a threat to national security, border security, or public safety and should not
therefore be an enforcement priority. Likewise, aliens in Priority 2 should be removed
unless they qualify for asylum or other forms of relief under our laws, or unless, inthe
judgment of an ICE Field Office Director, CBP Sector Chief, CBP Director of Field
Operations, USCIS District Director, or USCIS Service Center Director, there are factors
indicating the alien is not a threat to national security, border security, or public safety
and should not therefore be an enforcement priority. Similarly, aliens in Priority 3 should
generally be removed unless they qualify for asylum or another form of relief under our
laws or, unless, in the judgment of an immigration officer, the alien is not a threat to the
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integrity of the immigration system or there are factors suggesting the alien should not be
an enforcement priority.

In making such judgments, DHS personnel should consider factors such as:
extenuating circumstances involving the offense of conviction; extended length of time
since the offense of conviction; length of time inthe United States; military service;
family or community tiesin the United States; status as a victim, witness or plaintiff in
civil or criminal proceedings; or compelling humanitarian factors such as poor health,
age, pregnancy, ayoung child, oraseriously ill relative. These factors are not intended
to be dispositive nor is this list intended to be exhaustive. Decisions should be based on
the totality of the circumstances.

E. Implementation

The revised guidance shall be effective on January 5,2015. Implementing training
and guidance will be provided to the workforce prior to the effective date. The revised
guidance in this memorandum applies only to aliens encountered or apprehended on or
after the effective date, and aliens detained, in removal proceedings, or subject to removal
orders who have not been removed from the United States as of the effective date.
Nothing in this guidance is intended to modify USCIS Notice to Appear policies, which
remain in force and effect to the extent they are not inconsistent with this memorandum.

F. Data

By thismemorandum | am directing the Office of Immigration Statistics to create
the capability to collect, maintain, and report to the Secretary datareflecting the numbers
ofthose apprehended, removed, returned, or otherwise repatriated by any component of
DHS and to report that data in accordance with the priorities set forth above. Idirect
CBP, ICE,and USCIS to cooperate in this effort. | intend for this data to be part of the
package of datareleased by DHS to the public annually.

G. No Private Right Statement
These guidelines and priorities are not intended to, do not, and may not be relied

upon to create any right or benefit, substantive or procedural, enforceable at law by any
party inany administrative, civil, or criminal matter.
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The Department of Homeland Security’s Authority to
Prioritize Removal of Certain Aliens Unlawfully Present
in the United States and to Defer Removal of Others

The Department of Homeland Security’s proposed policy to prioritize the removal of certain aliens
unlawfully present in the United States would be a permissible exercise of DHS’s discretion to
enforce the immigration laws.

The Department of Homeland Security’s proposed deferred action program for parents of U.S. citizens
and legal permanent residents would also be a permissible exercise of DHS’s discretion to enforce
the immigration laws.

The Department of Homeland Security’s proposed deferred action program for parents of recipients of
deferred action under the Deferred Action for Childhood Arrivals program would not be a permissi-
ble exercise of DHS’s enforcement discretion.

November 19, 2014

MEMORANDUM OPINION FOR THE SECRETARY OF HOMELAND SECURITY
AND THE COUNSEL TO THE PRESIDENT

You have asked two questions concerning the scope of the Department of
Homeland Security’s discretion to enforce the immigration laws. First, you have
asked whether, in light of the limited resources available to the Department
(“DHS”) to remove aliens unlawfully present in the United States, it would be
legally permissible for the Department to implement a policy prioritizing the
removal of certain categories of aliens over others. DHS has explained that
although there are approximately 11.3 million undocumented aliens in the country,
it has the resources to remove fewer than 400,000 such aliens each year. DHS’s
proposed policy would prioritize the removal of aliens who present threats to
national security, public safety, or border security. Under the proposed policy,
DHS officials could remove an alien who did not fall into one of these categories
provided that an Immigration and Customs Enforcement (“ICE”) Field Office
Director determined that “removing such an alien would serve an important
federal interest.” Draft Memorandum for Thomas S. Winkowski, Acting Director,
ICE, et al., from Jeh Charles Johnson, Secretary of Homeland Security, Re:
Policies for the Apprehension, Detention, and Removal of Undocumented
Immigrants at 5 (Nov. 17, 2014) (“Johnson Prioritization Memorandum”).

Second, you have asked whether it would be permissible for DHS to extend
deferred action, a form of temporary administrative relief from removal, to certain
aliens who are the parents of children who are present in the United States.
Specifically, DHS has proposed to implement a program under which an alien
could apply for, and would be eligible to receive, deferred action if he or she is not
a DHS removal priority under the policy described above; has continuously
resided in the United States since before January 1, 2010; has a child who is either
a U.S. citizen or a lawful permanent resident; is physically present in the United
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States both when DHS announces its program and at the time of application for
deferred action; and presents “no other factors that, in the exercise of discretion,
make[] the grant of deferred action inappropriate.” Draft Memorandum for Leon
Rodriguez, Director, U.S. Citizenship and Immigration Services, et al., from Jeh
Charles Johnson, Secretary of Homeland Security, Re: Exercising Prosecutorial
Discretion with Respect to Individuals Who Came to the United States as Children
and Others at 4 (Nov. 17, 2014) (“Johnson Deferred Action Memorandum™). You
have also asked whether DHS could implement a similar program for parents of
individuals who have received deferred action under the Deferred Action for
Childhood Arrivals (“DACA”) program.

As has historically been true of deferred action, these proposed deferred action
programs would not “legalize” any aliens who are unlawfully present in the United
States: Deferred action does not confer any lawful immigration status, nor does it
provide a path to obtaining permanent residence or citizenship. Grants of deferred
action under the proposed programs would, rather, represent DHS’s decision not
to seek an alien’s removal for a prescribed period of time. See generally Reno v.
Am.-Arab Anti-Discrim. Comm., 525 U.S. 471, 483-84 (1999) (describing
deferred action). Under decades-old regulations promulgated pursuant to authority
delegated by Congress, see 8 U.S.C. §§ 1103(a)(3), 1324a(h)(3), aliens who are
granted deferred action—like certain other categories of aliens who do not have
lawful immigration status, such as asylum applicants—may apply for authoriza-
tion to work in the United States in certain circumstances, 8 C.F.R.
§ 274a.12(c)(14) (providing that deferred action recipients may apply for work
authorization if they can show an “economic necessity for employment”); see also
8 C.F.R. § 109.1(b)(7) (1982). Under DHS policy guidance, a grant of deferred
action also suspends an alien’s accrual of unlawful presence for purposes of
8 U.S.C. §1182(a)(9)(B)(i) and (a)(9)(C)(i)(I), provisions that restrict the
admission of aliens who have departed the United States after having been
unlawfully present for specified periods of time. A grant of deferred action under
the proposed programs would remain in effect for three years, subject to renewal,
and could be terminated at any time at DHS’s discretion. See Johnson Deferred
Action Memorandum at 2, 5.

For the reasons discussed below, we conclude that DHS’s proposed prioritiza-
tion policy and its proposed deferred action program for parents of U.S. citizens
and lawful permanent residents would be permissible exercises of DHS’s discre-
tion to enforce the immigration laws. We further conclude that, as it has been
described to us, the proposed deferred action program for parents of DACA
recipients would not be a permissible exercise of enforcement discretion.

I

We first address DHS’s authority to prioritize the removal of certain categories
of aliens over others. We begin by discussing some of the sources and limits of
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DHS’s enforcement discretion under the immigration laws, and then analyze
DHS’s proposed prioritization policy in light of these considerations.

A.

DHS’s authority to remove aliens from the United States rests on the Immigra-
tion and Nationality Act of 1952 (“INA”), as amended, 8 U.S.C. §§ 1101 ef seq. In
the INA, Congress established a comprehensive scheme governing immigration
and naturalization. The INA specifies certain categories of aliens who are
inadmissible to the United States. See 8 U.S.C. § 1182. It also specifies “which
aliens may be removed from the United States and the procedures for doing so.”
Arizona v. United States, 132 S. Ct. 2492, 2499 (2012). “Aliens may be removed if
they were inadmissible at the time of entry, have been convicted of certain crimes,
or meet other criteria set by federal law.” Id. (citing 8 U.S.C. § 1227); see 8 U.S.C.
§ 1227(a) (providing that “[a]ny alien ... in and admitted to the United States
shall, upon the order of the Attorney General, be removed if the alien” falls within
one or more classes of deportable aliens); see also 8 U.S.C. § 1182(a) (listing
classes of aliens ineligible to receive visas or be admitted to the United States).
Removal proceedings ordinarily take place in federal immigration courts adminis-
tered by the Executive Office for Immigration Review, a component of the
Department of Justice. See id. § 1229a (governing removal proceedings); see also
id. §§ 1225(b)(1)(A), 1228(b) (setting out expedited removal procedures for
certain arriving aliens and certain aliens convicted of aggravated felonies).

Before 2003, the Department of Justice, through the Immigration and Naturali-
zation Service (“INS”), was also responsible for providing immigration-related
administrative services and generally enforcing the immigration laws. In the
Homeland Security Act of 2002, Pub. L. No. 107-296, 116 Stat. 2135, Congress
transferred most of these functions to DHS, giving it primary responsibility both
for initiating removal proceedings and for carrying out final orders of removal. See
6 U.S.C. §§ 101 et seq.; see also Clark v. Martinez, 543 U.S. 371, 374 n.1 (2005)
(noting that the immigration authorities previously exercised by the Attorney
General and INS “now reside” in the Secretary of Homeland Security and DHS).
The Act divided INS’s functions among three different agencies within DHS: U.S.
Citizenship and Immigration Services (“USCIS”), which oversees legal immigra-
tion into the United States and provides immigration and naturalization services to
aliens; ICE, which enforces federal laws governing customs, trade, and immigra-
tion; and U.S. Customs and Border Protection (“CBP”), which monitors and
secures the nation’s borders and ports of entry. See Pub. L. No. 107-296, §§ 403,
442, 451, 471, 116 Stat. 2135, 2178, 2193, 2195, 2205; see also Name Change
From the Bureau of Citizenship and Immigration Services to U.S. Citizenship and
Immigration Services, 69 Fed. Reg. 60938, 60938 (Oct. 13, 2004); Name Change
of Two DHS Components, 75 Fed. Reg. 12445, 12445 (Mar. 16, 2010). The
Secretary of Homeland Security is thus now “charged with the administration and
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enforcement of [the INA] and all other laws relating to the immigration and
naturalization of aliens.” 8 U.S.C. § 1103(a)(1).

As a general rule, when Congress vests enforcement authority in an executive
agency, that agency has the discretion to decide whether a particular violation of
the law warrants prosecution or other enforcement action. This discretion is rooted
in the President’s constitutional duty to “take Care that the Laws be faithfully
executed,” U.S. Const. art. II, § 3, and it reflects a recognition that the “faithful[]”
execution of the law does not necessarily entail “act[ing] against each technical
violation of the statute” that an agency is charged with enforcing. Heckler v.
Chaney, 470 U.S. 821, 831 (1985). Rather, as the Supreme Court explained in
Chaney, the decision whether to initiate enforcement proceedings is a complex
judgment that calls on the agency to “balanc[e] . . . a number of factors which are
peculiarly within its expertise.” Id. These factors include “whether agency
resources are best spent on this violation or another, whether the agency is likely
to succeed if it acts, whether the particular enforcement action requested best fits
the agency’s overall policies, and . . . whether the agency has enough resources to
undertake the action at all.” Id. at 831; c¢f. United States v. Armstrong, 517 U.S.
456, 465 (1996) (recognizing that exercises of prosecutorial discretion in criminal
cases involve consideration of “‘[sJuch factors as the strength of the case, the
prosecution’s general deterrence value, the Government’s enforcement priorities,
and the case’s relationship to the Government’s overall enforcement plan’”
(quoting Wayte v. United States, 470 U.S. 598, 607 (1985))). In Chaney, the Court
considered and rejected a challenge to the Food and Drug Administration’s refusal
to initiate enforcement proceedings with respect to alleged violations of the
Federal Food, Drug, and Cosmetic Act, concluding that an agency’s decision not
to initiate enforcement proceedings is presumptively immune from judicial review.
See 470 U.S. at 832. The Court explained that, while Congress may “provide[]
guidelines for the agency to follow in exercising its enforcement powers,” in the
absence of such “legislative direction,” an agency’s non-enforcement determina-
tion is, much like a prosecutor’s decision not to indict, a “special province of the
Executive.” Id. at 832-33.

The principles of enforcement discretion discussed in Chaney apply with par-
ticular force in the context of immigration. Congress enacted the INA against a
background understanding that immigration is “a field where flexibility and the
adaptation of the congressional policy to infinitely variable conditions constitute
the essence of the program.” United States ex rel. Knauff'v. Shaughnessy, 338 U.S.
537, 543 (1950) (internal quotation marks omitted). Consistent with this under-
standing, the INA vested the Attorney General (now the Secretary of Homeland
Security) with broad authority to “establish such regulations; ... issue such
instructions; and perform such other acts as he deems necessary for carrying out
his authority” under the statute. 8 U.S.C. § 1103(a)(3). Years later, when Congress
created the Department of Homeland Security, it expressly charged DHS with
responsibility for “[e]stablishing national immigration enforcement policies and
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priorities.” Homeland Security Act of 2002, Pub. L. No. 107-296, § 402(5), 116
Stat. 2135, 2178 (codified at 6 U.S.C. § 202(5)).

With respect to removal decisions in particular, the Supreme Court has recog-
nized that “the broad discretion exercised by immigration officials” is a “principal
feature of the removal system” under the INA. Arizona, 132 S. Ct. at 2499. The
INA expressly authorizes immigration officials to grant certain forms of discre-
tionary relief from removal for aliens, including parole, 8 U.S.C. § 1182(d)(5)(A);
asylum, id. § 1158(b)(1)(A); and cancellation of removal, id. § 1229b. But in
addition to administering these statutory forms of relief, “[f]ederal officials, as an
initial matter, must decide whether it makes sense to pursue removal at all.”
Arizona, 132 S. Ct. at 2499. And, as the Court has explained, “[a]t each stage” of
the removal process—“commenc[ing] proceedings, adjudicat[ing] cases, [and]
execut[ing] removal orders”—immigration officials have “discretion to abandon
the endeavor.” Am.-Arab Anti-Discrim. Comm., 525 U.S. at 483 (quoting 8 U.S.C.
§ 1252(g) (alterations in original)). Deciding whether to pursue removal at each of
these stages implicates a wide range of considerations. As the Court observed in
Arizona:

Discretion in the enforcement of immigration law embraces immedi-
ate human concerns. Unauthorized workers trying to support their
families, for example, likely pose less danger than alien smugglers or
aliens who commit a serious crime. The equities of an individual
case may turn on many factors, including whether the alien has chil-
dren born in the United States, long ties to the community, or a rec-
ord of distinguished military service. Some discretionary decisions
involve policy choices that bear on this Nation’s international rela-
tions. . . . The foreign state may be mired in civil war, complicit in
political persecution, or enduring conditions that create a real risk
that the alien or his family will be harmed upon return. The dynamic
nature of relations with other countries requires the Executive
Branch to ensure that enforcement policies are consistent with this
Nation’s foreign policy with respect to these and other realities.

132 S. Ct. at 2499.

Immigration officials’ discretion in enforcing the laws is not, however, unlim-
ited. Limits on enforcement discretion are both implicit in, and fundamental to, the
Constitution’s allocation of governmental powers between the two political
branches. See, e.g., Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 587—
88 (1952). These limits, however, are not clearly defined. The open-ended nature
of the inquiry under the Take Care Clause—whether a particular exercise of
discretion is “faithful[]” to the law enacted by Congress—does not lend itself
easily to the application of set formulas or bright-line rules. And because the
exercise of enforcement discretion generally is not subject to judicial review, see
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Chaney, 470 U.S. at 831-33, neither the Supreme Court nor the lower federal
courts have squarely addressed its constitutional bounds. Rather, the political
branches have addressed the proper allocation of enforcement authority through
the political process. As the Court noted in Chaney, Congress “may limit an
agency’s exercise of enforcement power if it wishes, either by setting substantive
priorities, or by otherwise circumscribing an agency’s power to discriminate
among issues or cases it will pursue.” Id. at 833. The history of immigration policy
illustrates this principle: Since the INA was enacted, the Executive Branch has on
numerous occasions exercised discretion to extend various forms of immigration
relief to categories of aliens for humanitarian, foreign policy, and other reasons.
When Congress has been dissatisfied with Executive action, it has responded, as
Chaney suggests, by enacting legislation to limit the Executive’s discretion in
enforcing the immigration laws.'

Nonetheless, the nature of the Take Care duty does point to at least four general
(and closely related) principles governing the permissible scope of enforcement
discretion that we believe are particularly relevant here. First, enforcement
decisions should reflect “factors which are peculiarly within [the enforcing
agency’s] expertise.” Chaney, 470 U.S. at 831. Those factors may include
considerations related to agency resources, such as “whether the agency has
enough resources to undertake the action,” or “whether agency resources are best
spent on this violation or another.” Id. Other relevant considerations may include
“the proper ordering of [the agency’s] priorities,” id. at 832, and the agency’s
assessment of “whether the particular enforcement action [at issue] best fits the
agency’s overall policies,” id. at 831.

Second, the Executive cannot, under the guise of exercising enforcement dis-
cretion, attempt to effectively rewrite the laws to match its policy preferences. See
id. at 833 (an agency may not “disregard legislative direction in the statutory
scheme that [it] administers™). In other words, an agency’s enforcement decisions
should be consonant with, rather than contrary to, the congressional policy
underlying the statutes the agency is charged with administering. Cf. Youngstown,
343 U.S. at 637 (Jackson, J., concurring) (“When the President takes measures
incompatible with the expressed or implied will of Congress, his power is at its
lowest ebb.”); Nat’l Ass’n of Home Builders v. Defenders of Wildlife, 551 U.S.
644, 658 (2007) (explaining that where Congress has given an agency the power to
administer a statutory scheme, a court will not vacate the agency’s decision about
the proper administration of the statute unless, among other things, the agency
“‘has relied on factors which Congress had not intended it to consider’” (quoting

! See, e.g., Adam B. Cox & Cristina M. Rodriguez, The President and Immigration Law, 119 Yale
L.J. 458, 503-05 (2009) (describing Congress’s response to its dissatisfaction with the Executive’s use
of parole power for refugee populations in the 1960s and 1970s); see also, e.g., infra note 5 (discussing
legislative limitations on voluntary departure and extended voluntary departure).
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Motor Vehicle Mfrs. Ass’n of U.S., Inc. v. State Farm Mut. Auto. Ins. Co., 463 U.S.
29, 43 (1983))).

Third, the Executive Branch ordinarily cannot, as the Court put it in Chaney,
“‘consciously and expressly adopt[] a general policy’ that is so extreme as to
amount to an abdication of its statutory responsibilities.” 470 U.S. at 833 n.4
(quoting Adams v. Richardson, 480 F.2d 1159, 1162 (D.C. Cir. 1973) (en banc));
see id. (noting that in situations where an agency had adopted such an extreme
policy, “the statute conferring authority on the agency might indicate that such
decisions were not ‘committed to agency discretion’”’). Abdication of the duties
assigned to the agency by statute is ordinarily incompatible with the constitutional
obligation to faithfully execute the laws. But see, e.g., Presidential Authority to
Decline to Execute Unconstitutional Statutes, 18 Op. O.L.C. 199, 200 (1994)
(noting that under the Take Care Clause, “the President is required to act in
accordance with the laws—including the Constitution, which takes precedence
over other forms of law™).

Finally, lower courts, following Chaney, have indicated that non-enforcement
decisions are most comfortably characterized as judicially unreviewable exercises
of enforcement discretion when they are made on a case-by-case basis. See, e.g.,
Kenney v. Glickman, 96 F.3d 1118, 1123 (8th Cir. 1996); Crowley Caribbean
Transp., Inc. v. Peiia, 37 F.3d 671, 676-77 (D.C. Cir. 1994). That reading of
Chaney reflects a conclusion that case-by-case enforcement decisions generally
avoid the concerns mentioned above. Courts have noted that “single-shot non-
enforcement decisions” almost inevitably rest on “the sort of mingled assessments
of fact, policy, and law . . . that are, as Chaney recognizes, peculiarly within the
agency’s expertise and discretion.” Crowley Caribbean Transp., 37 F.3d at 676—
77 (emphasis omitted). Individual enforcement decisions made on the basis of
case-specific factors are also unlikely to constitute “general polic[ies] that [are] so
extreme as to amount to an abdication of [the agency’s] statutory responsibilities.”
Id. at 677 (quoting Chaney, 477 U.S. at 833 n.4). That does not mean that all
“general policies” respecting non-enforcement are categorically forbidden: Some
“general policies” may, for example, merely provide a framework for making
individualized, discretionary assessments about whether to initiate enforcement
actions in particular cases. Cf- Reno v. Flores, 507 U.S. 292, 313 (1993) (explain-
ing that an agency’s use of “reasonable presumptions and generic rules” is not
incompatible with a requirement to make individualized determinations). But a
general policy of non-enforcement that forecloses the exercise of case-by-case
discretion poses “special risks” that the agency has exceeded the bounds of its
enforcement discretion. Crowley Caribbean Transp., 37 F.3d at 677.

B.

We now turn, against this backdrop, to DHS’s proposed prioritization policy. In
their exercise of enforcement discretion, DHS and its predecessor, INS, have long

040



Case: 15-40238  Document: 00512966900 Page: 163 Date Filed: 03/12/:
Case 1:14-cv-00254 Document 38-2 Filed in TXSD on 12/24/14 Page 9 of 3¢

Opinions of the Office of Legal Counsel in Volume 38

employed guidance instructing immigration officers to prioritize the enforcement
of the immigration laws against certain categories of aliens and to deprioritize
their enforcement against others. See, e.g., INS Operating Instructions
§ 103(a)(1)(1) (1962); Memorandum for All Field Office Directors, ICE, et al.,
from John Morton, Director, ICE, Re: Exercising Prosecutorial Discretion
Consistent with the Civil Immigration Enforcement Priorities of the Agency for the
Apprehension, Detention, and Removal of Aliens (June 17, 2011); Memorandum
for All ICE Employees, from John Morton, Director, ICE, Re: Civil Immigration
Enforcement: Priorities for the Apprehension, Detention, and Removal of Aliens
(Mar. 2, 2011); Memorandum for Regional Directors, INS, et al., from Doris
Meissner, Commissioner, INS, Re: Exercising Prosecutorial Discretion (Nov. 17,
2000). The policy DHS proposes, which is similar to but would supersede earlier
policy guidance, is designed to “provide clearer and more effective guidance in the
pursuit” of DHS’s enforcement priorities; namely, “threats to national security,
public safety and border security.” Johnson Prioritization Memorandum at 1.

Under the proposed policy, DHS would identify three categories of undocu-
mented aliens who would be priorities for removal from the United States. See
generally id. at 3-5. The highest priority category would include aliens who pose
particularly serious threats to national security, border security, or public safety,
including aliens engaged in or suspected of espionage or terrorism, aliens convict-
ed of offenses related to participation in criminal street gangs, aliens convicted of
certain felony offenses, and aliens apprehended at the border while attempting to
enter the United States unlawfully. See id. at 3. The second-highest priority would
include aliens convicted of multiple or significant misdemeanor offenses; aliens
who are apprehended after unlawfully entering the United States who cannot
establish that they have been continuously present in the United States since
January 1, 2014; and aliens determined to have significantly abused the visa or
visa waiver programs. See id. at 3—4. The third priority category would include
other aliens who have been issued a final order of removal on or after January 1,
2014. See id. at 4. The policy would also provide that none of these aliens should
be prioritized for removal if they “qualify for asylum or another form of relief
under our laws.” Id. at 3-5.

The policy would instruct that resources should be directed to these priority
categories in a manner “commensurate with the level of prioritization identified.”
Id. at 5. It would, however, also leave significant room for immigration officials to
evaluate the circumstances of individual cases. See id. (stating that the policy
“requires DHS personnel to exercise discretion based on individual circumstanc-
es”). For example, the policy would permit an ICE Field Office Director, CBP
Sector Chief, or CBP Director of Field Operations to deprioritize the removal of
an alien falling in the highest priority category if, in her judgment, “there are
compelling and exceptional factors that clearly indicate the alien is not a threat to
national security, border security, or public safety and should not therefore be an
enforcement priority.” Id. at 3. Similar discretionary provisions would apply to
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aliens in the second and third priority categories.” The policy would also provide a
non-exhaustive list of factors DHS personnel should consider in making such
deprioritization judgments.’ In addition, the policy would expressly state that its
terms should not be construed “to prohibit or discourage the apprehension,
detention, or removal of aliens unlawfully in the United States who are not
identified as priorities,” and would further provide that “[i]mmigration officers
and attorneys may pursue removal of an alien not identified as a priority” if, “in
the judgment of an ICE Field Office Director, removing such an alien would serve
an important federal interest.” /d. at 5.

DHS has explained that the proposed policy is designed to respond to the prac-
tical reality that the number of aliens who are removable under the INA vastly
exceeds the resources Congress has made available to DHS for processing and
carrying out removals. The resource constraints are striking. As noted, DHS has
informed us that there are approximately 11.3 million undocumented aliens in the
country, but that Congress has appropriated sufficient resources for ICE to remove
fewer than 400,000 aliens each year, a significant percentage of whom are
typically encountered at or near the border rather than in the interior of the
country. See E-mail for Karl R. Thompson, Principal Deputy Assistant Attorney
General, Office of Legal Counsel, from David Shahoulian, Deputy General
Counsel, DHS, Re: Immigration Opinion (Nov. 19, 2014) (“Shahoulian E-mail”).
The proposed policy explains that, because DHS “cannot respond to all immigra-
tion violations or remove all persons illegally in the United States,” it seeks to
“prioritize the use of enforcement personnel, detention space, and removal assets”
to “ensure that use of its limited resources is devoted to the pursuit of” DHS’s
highest priorities. Johnson Prioritization Memorandum at 2.

In our view, DHS’s proposed prioritization policy falls within the scope of its
lawful discretion to enforce the immigration laws. To begin with, the policy is
based on a factor clearly “within [DHS’s] expertise.” Chaney, 470 U.S. at 831.
Faced with sharply limited resources, DHS necessarily must make choices about
which removals to pursue and which removals to defer. DHS’s organic statute
itself recognizes this inevitable fact, instructing the Secretary to establish “national

2 Under the proposed policy, aliens in the second tier could be deprioritized if, “in the judgment of
an ICE Field Office Director, CBP Sector Chief, CBP Director of Field Operations, USCIS District
Director, or USCIS Service Center Director, there are factors indicating the alien is not a threat to
national security, border security, or public safety, and should not therefore be an enforcement
priority.” Johnson Prioritization Memorandum at 4. Aliens in the third tier could be deprioritized if, “in
the judgment of an immigration officer, the alien is not a threat to the integrity of the immigration
system or there are factors suggesting the alien should not be an enforcement priority.” /d. at 5.

* These factors include “extenuating circumstances involving the offense of conviction; extended
length of time since the offense of conviction; length of time in the United States; military service;
family or community ties in the United States; status as a victim, witness or plaintiff in civil or criminal
proceedings; or compelling humanitarian factors such as poor health, age, pregnancy, a young child or
a seriously ill relative.” Johnson Prioritization Memorandum at 6.
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immigration enforcement policies and priorities.” 6 U.S.C. § 202(5). And an
agency’s need to ensure that scarce enforcement resources are used in an effective
manner is a quintessential basis for the use of prosecutorial discretion. See
Chaney, 470 U.S. at 831 (among the factors “peculiarly within [an agency’s]
expertise” are “whether agency resources are best spent on this violation or
another” and “whether the agency has enough resources to undertake the action at
all”).

The policy DHS has proposed, moreover, is consistent with the removal priori-
ties established by Congress. In appropriating funds for DHS’s enforcement
activities—which, as noted, are sufficient to permit the removal of only a fraction
of the undocumented aliens currently in the country—Congress has directed DHS
to “prioritize the identification and removal of aliens convicted of a crime by the
severity of that crime.” Department of Homeland Security Appropriations Act,
2014, Pub. L. No. 113-76, div. F, tit. II, 128 Stat. 5, 251 (“DHS Appropriations
Act”). Consistent with this directive, the proposed policy prioritizes individuals
convicted of criminal offenses involving active participation in a criminal street
gang, most offenses classified as felonies in the convicting jurisdiction, offenses
classified as “aggravated felonies” under the INA, and certain misdemeanor
offenses. Johnson Prioritization Memorandum at 3—4. The policy ranks these
priority categories according to the severity of the crime of conviction. The policy
also prioritizes the removal of other categories of aliens who pose threats to
national security or border security, matters about which Congress has demon-
strated particular concern. See, e.g., 8 U.S.C. § 1226(c)(1)(D) (providing for
detention of aliens charged with removability on national security grounds); id.
§ 1225(b) & (c) (providing for an expedited removal process for certain aliens
apprehended at the border). The policy thus raises no concern that DHS has relied
“on factors which Congress had not intended it to consider.” Nat’l Ass’n of Home
Builders, 551 U.S. at 658.

Further, although the proposed policy is not a “single-shot non-enforcement
decision,” neither does it amount to an abdication of DHS’s statutory responsibili-
ties, or constitute a legislative rule overriding the commands of the substantive
statute. Crowley Caribbean Transp., 37 F.3d at 676-77. The proposed policy
provides a general framework for exercising enforcement discretion in individual
cases, rather than establishing an absolute, inflexible policy of not enforcing the
immigration laws in certain categories of cases. Given that the resources Congress
has allocated to DHS are sufficient to remove only a small fraction of the total
population of undocumented aliens in the United States, setting forth written
guidance about how resources should presumptively be allocated in particular
cases is a reasonable means of ensuring that DHS’s severely limited resources are
systematically directed to its highest priorities across a large and diverse agency,
as well as ensuring consistency in the administration of the removal system. The
proposed policy’s identification of categories of aliens who constitute removal
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priorities is also consistent with the categorical nature of Congress’s instruction to
prioritize the removal of criminal aliens in the DHS Appropriations Act.

And, significantly, the proposed policy does not identify any category of re-
movable aliens whose removal may not be pursued under any circumstances.
Although the proposed policy limits the discretion of immigration officials to
expend resources to remove non-priority aliens, it does not eliminate that discre-
tion entirely. It directs immigration officials to use their resources to remove aliens
in a manner “commensurate with the level of prioritization identified,” but (as
noted above) it does not “prohibit or discourage the apprehension, detention, or
removal of aliens unlawfully in the United States who are not identified as
priorities.” Johnson Prioritization Memorandum at 5. Instead, it authorizes the
removal of even non-priority aliens if, in the judgment of an ICE Field Office
Director, “removing such an alien would serve an important federal interest,” a
standard the policy leaves open-ended. /d. Accordingly, the policy provides for
case-by-case determinations about whether an individual alien’s circumstances
warrant the expenditure of removal resources, employing a broad standard that
leaves ample room for the exercise of individualized discretion by responsible
officials. For these reasons, the proposed policy avoids the difficulties that might
be raised by a more inflexible prioritization policy and dispels any concern that
DHS has either undertaken to rewrite the immigration laws or abdicated its
statutory responsibilities with respect to non-priority aliens.*

I1.

We turn next to the permissibility of DHS’s proposed deferred action programs
for certain aliens who are parents of U.S. citizens, lawful permanent residents
(“LPRs”), or DACA recipients, and who are not removal priorities under the
proposed policy discussed above. We begin by discussing the history and current
practice of deferred action. We then discuss the legal authorities on which deferred

*In Crane v. Napolitano, a district court recently concluded in a non-precedential opinion that the
INA “mandates the initiation of removal proceedings whenever an immigration officer encounters an
illegal alien who is not ‘clearly and beyond a doubt entitled to be admitted.”” Opinion and Order
Respecting Pl. App. for Prelim. Inj. Relief, No. 3:12-cv-03247-0, 2013 WL 1744422, at *5 (N.D. Tex.
Apr. 23) (quoting 8 U.S.C. § 1225(b)(2)(A)). The court later dismissed the case for lack of jurisdiction.
See Crane v. Napolitano, No. 3:12-cv-03247-O, 2013 WL 8211660, at *4 (N.D. Tex. July 31).
Although the opinion lacks precedential value, we have nevertheless considered whether, as it suggests,
the text of the INA categorically forecloses the exercise of enforcement discretion with respect to aliens
who have not been formally admitted. The district court’s conclusion is, in our view, inconsistent with
the Supreme Court’s reading of the INA as permitting immigration officials to exercise enforcement
discretion at any stage of the removal process, including when deciding whether to initiate removal
proceedings against a particular alien. See Arizona, 132 S. Ct. at 2499; Am.-Arab Anti-Discrim. Comm.,
525 U.S. at 483-84. It is also difficult to square with authority holding that the presence of mandatory
language in a statute, standing alone, does not necessarily limit the Executive Branch’s enforcement
discretion, see, e.g., Chaney, 470 U.S. at 835; Inmates of Attica Corr. Facility v. Rockefeller, 477 F.2d
375, 381 (2d Cir. 1973).
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action relies and identify legal principles against which the proposed use of
deferred action can be evaluated. Finally, we turn to an analysis of the proposed
deferred action programs themselves, beginning with the program for parents of
U.S. citizens and LPRs, and concluding with the program for parents of DACA
recipients.

A.

In immigration law, the term “deferred action” refers to an exercise of adminis-
trative discretion in which immigration officials temporarily defer the removal of
an alien unlawfully present in the United States. Am.-Arab Anti-Discrim. Comm.,
525 U.S. at 484 (citing 6 Charles Gordon et al., Immigration Law and Procedure
§ 72.03[2][h] (1998)); see USCIS, Standard Operating Procedures for Handling
Deferred Action Requests at USCIS Field Offices at 3 (2012) (“USCIS SOP”); INS
Operating Instructions § 103.1(a)(1)(ii) (1977). It is one of a number of forms of
discretionary relief—in addition to such statutory and non-statutory measures as
parole, temporary protected status, deferred enforced departure, and extended
voluntary departure—that immigration officials have used over the years to
temporarily prevent the removal of undocumented aliens.’

S Parole is available to aliens by statute “for urgent humanitarian reasons or significant public
benefit.” 8 U.S.C. § 1182(d)(5)(A). Among other things, parole gives aliens the ability to adjust their
status without leaving the United States if they are otherwise eligible for adjustment of status, see id.
§ 1255(a), and may eventually qualify them for Federal means-tested benefits, see id. §§ 1613,
1641(b)(4). Temporary protected status is available to nationals of designated foreign states affected by
armed conflicts, environmental disasters, and other extraordinary conditions. /d. § 1254a. Deferred
enforced departure, which “has no statutory basis” but rather is an exercise of “the President’s
constitutional powers to conduct foreign relations,” may be granted to nationals of appropriate foreign
states. USCIS, Adjudicator’s Field Manual § 38.2(a) (2014). Extended voluntary departure was a
remedy derived from the voluntary departure statute, which, before its amendment in 1996, permitted
the Attorney General to make a finding of removability if an alien agreed to voluntarily depart the
United States, without imposing a time limit for the alien’s departure. See 8 U.S.C. §§ 1252(b), 1254(¢)
(1988 & Supp. 11 1990); cf. 8 U.S.C. § 1229c¢ (current provision of the INA providing authority to grant
voluntary departure, but limiting such grants to 120 days). Some commentators, however, suggested
that extended voluntary departure was in fact a form of “discretionary relief formulated administrative-
ly under the Attorney General’s general authority for enforcing immigration law.” Sharon Stephan,
Cong. Research Serv., 85-599 EPW, Extended Voluntary Departure and Other Grants of Blanket Relief
from Deportation at 1 (Feb. 23, 1985). It appears that extended voluntary departure is no longer used
following enactment of the Immigration Act of 1990, which established the temporary protected status
program. See U.S. Citizenship and Immigration Services Fee Schedule, 75 Fed. Reg. 33446, 33457
(June 11, 2010) (proposed rule) (noting that “since 1990 neither the Attorney General nor the Secretary
have designated a class of aliens for nationality-based ‘extended voluntary departure,” and there no
longer are aliens in the United States benefiting from such a designation,” but noting that deferred
enforced departure is still used); H.R. Rep. No. 102-123, at 2 (1991) (indicating that in establishing
temporary protected status, Congress was “codif[ying] and supersed[ing]” extended voluntary
departure). See generally Andorra Bruno et al., Cong. Research Serv., Analysis of June 15, 2012 DHS
Memorandum, Exercising Prosecutorial Discretion with Respect to Individuals Who Came to the
United States as Children at 5-10 (July 13, 2012) (“CRS Immigration Report™).
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The practice of granting deferred action dates back several decades. For many
years after the INA was enacted, INS exercised prosecutorial discretion to grant
“non-priority” status to removable aliens who presented “appealing humanitarian
factors.” Letter for Leon Wildes, from E. A. Loughran, Associate Commissioner,
INS at 2 (July 16, 1973) (defining a “non-priority case” as “one in which the
Service in the exercise of discretion determines that adverse action would be
unconscionable because of appealing humanitarian factors”); see INS Operating
Instructions § 103.1(a)(1)(i1) (1962). This form of administrative discretion was
later termed “deferred action.” Am.-Arab Anti-Discrim. Comm., 525 U.S. at 484;
see INS Operating Instructions § 103.1(a)(1)(ii) (1977) (instructing immigration
officers to recommend deferred action whenever “adverse action would be
unconscionable because of the existence of appealing humanitarian factors”).

Although the practice of granting deferred action “developed without express
statutory authorization,” it has become a regular feature of the immigration
removal system that has been acknowledged by both Congress and the Supreme
Court. Am.-Arab Anti-Discrim. Comm., 525 U.S. at 484 (internal quotation marks
omitted); see id. at 485 (noting that a congressional enactment limiting judicial
review of decisions “to commence proceedings, adjudicate cases, or execute
removal orders against any alien under [the INA]” in 8 U.S.C. § 1252(g) “seems
clearly designed to give some measure of protection to ‘no deferred action’
decisions and similar discretionary determinations™); see also, e.g., 8 U.S.C.
§ 1154(a)(1)(D)()(AD), (IV) (providing that certain individuals are “eligible for
deferred action”). Deferred action “does not confer any immigration status”—i.e.,
it does not establish any enforceable legal right to remain in the United States—
and it may be revoked by immigration authorities at their discretion. USCIS SOP
at 3, 7. Assuming it is not revoked, however, it represents DHS’s decision not to
seek the alien’s removal for a specified period of time.

Under longstanding regulations and policy guidance promulgated pursuant to
statutory authority in the INA, deferred action recipients may receive two
additional benefits. First, relying on DHS’s statutory authority to authorize certain
aliens to work in the United States, DHS regulations permit recipients of deferred
action to apply for work authorization if they can demonstrate an “economic
necessity for employment.” 8 C.F.R. § 274a.12(c)(14); see 8 U.S.C. § 1324a(h)(3)
(defining an “unauthorized alien” not entitled to work in the United States as an
alien who is neither an LPR nor “authorized to be . . . employed by [the INA] or
by the Attorney General [now the Secretary of Homeland Security]”). Second,
DHS has promulgated regulations and issued policy guidance providing that aliens
who receive deferred action will temporarily cease accruing “unlawful presence”
for purposes of 8 U.S.C. §1182(a)(9)(B)(i) and (a)(9)(C)1)I). 8 C.F.R.
§ 214.14(d)(3); 28 C.F.R. § 1100.35(b)(2); Memorandum for Field Leadership,
from Donald Neufeld, Acting Associate Director, Domestic Operations Direc-
torate, USCIS, Re: Consolidation of Guidance Concerning Unlawful Presence for
Purposes of Sections 212(a)(9)(B)(i) and 212(a)(9)(C)(i)() of the Act at 42
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(May 6, 2009) (“USCIS Consolidation of Guidance”) (noting that “[a]ccrual of
unlawful presence stops on the date an alien is granted deferred action”); see
8 U.S.C. § 1182(a)(9)(B)(ii) (providing that an alien is “unlawfully present” if,
among other things, he “is present in the United States after the expiration of the
period of stay authorized by the Attorney General”).®

Immigration officials today continue to grant deferred action in individual cases
for humanitarian and other purposes, a practice we will refer to as “ad hoc
deferred action.” Recent USCIS guidance provides that personnel may recommend
ad hoc deferred action if they “encounter cases during [their] normal course of
business that they feel warrant deferred action.” USCIS SOP at 4. An alien may
also apply for ad hoc deferred action by submitting a signed, written request to
USCIS containing “[a]n explanation as to why he or she is seeking deferred
action” along with supporting documentation, proof of identity, and other records.
Id. at3.

For decades, INS and later DHS have also implemented broader programs that
make discretionary relief from removal available for particular classes of aliens. In
many instances, these agencies have made such broad-based relief available
through the use of parole, temporary protected status, deferred enforced departure,
or extended voluntary departure. For example, from 1956 to 1972, INS imple-
mented an extended voluntary departure program for physically present aliens who
were beneficiaries of approved visa petitions—known as “Third Preference” visa
petitions—relating to a specific class of visas for Eastern Hemisphere natives. See
United States ex rel. Parco v. Morris, 426 F. Supp. 976, 979-80 (E.D. Pa. 1977).
Similarly, for several years beginning in 1978, INS granted extended voluntary
departure to nurses who were eligible for H-1 visas. Voluntary Departure for Out-
of-Status Nonimmigrant H-1 Nurses, 43 Fed. Reg. 2776, 2776 (Jan. 19, 1978). In
addition, in more than two dozen instances dating to 1956, INS and later DHS
granted parole, temporary protected status, deferred enforced departure, or
extended voluntary departure to large numbers of nationals of designated foreign
states. See, e.g., CRS Immigration Report at 20-23; Cong. Research Serv.,
ED206779, Review of U.S. Refugee Resettlement Programs and Policies at 9, 12—
14 (1980). And in 1990, INS implemented a “Family Fairness” program that
authorized granting extended voluntary departure and work authorization to the
estimated 1.5 million spouses and children of aliens who had been granted legal
status under the Immigration Reform and Control Act of 1986, Pub. L. No. 99-
603, 100 Stat. 3359 (“IRCA”). See Memorandum for Regional Commissioners,

® Section 1182(a)(9)(B)(i) imposes three- and ten-year bars on the admission of aliens (other than
aliens admitted to permanent residence) who departed or were removed from the United States after
periods of unlawful presence of between 180 days and one year, or one year or more. Section
1182(a)(9)(C)(i)(I) imposes an indefinite bar on the admission of any alien who, without being
admitted, enters or attempts to reenter the United States after previously having been unlawfully
present in the United States for an aggregate period of more than one year.
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INS, from Gene McNary, Commissioner, INS, Re: Family Fairness: Guidelines
for Voluntary Departure under 8 CFR 242.5 for the Ineligible Spouses and
Children of Legalized Aliens (Feb. 2, 1990) (“Family Fairness Memorandum”);
see also CRS Immigration Report at 10.

On at least five occasions since the late 1990s, INS and later DHS have also
made discretionary relief available to certain classes of aliens through the use of
deferred action:

1. Deferred Action for Battered Aliens Under the Violence Against Women Act.
INS established a class-based deferred action program in 1997 for the benefit of
self-petitioners under the Violence Against Women Act of 1994 (“VAWA”), Pub.
L. No. 103-322, tit. IV, 108 Stat. 1796, 1902. VAWA authorized certain aliens
who have been abused by U.S. citizen or LPR spouses or parents to self-petition
for lawful immigration status, without having to rely on their abusive family
members to petition on their behalf. Id. § 40701(a) (codified as amended at
8 U.S.C. § 1154(a)(1)(A)(iii)—(iv), (vii)). The INS program required immigration
officers who approved a VAWA self-petition to assess, “on a case-by-case basis,
whether to place the alien in deferred action status” while the alien waited for a
visa to become available. Memorandum for Regional Directors et al., INS, from
Paul W. Virtue, Acting Executive Associate Commissioner, INS, Re: Supple-
mental Guidance on Battered Alien Self-Petitioning Process and Related Issues
at3 (May 6, 1997). INS noted that “[b]y their nature, VAWA cases generally
possess factors that warrant consideration for deferred action.” Id. But because
“[i]n an unusual case, there may be factors present that would militate against
deferred action,” the agency instructed officers that requests for deferred action
should still “receive individual scrutiny.” I/d. In 2000, INS reported to Congress
that, because of this program, no approved VAWA self-petitioner had been
removed from the country. See Battered Women Immigrant Protection Act:
Hearings on H.R. 3083 Before the Subcomm. on Immigration and Claims of the H.
Comm. on the Judiciary, 106th Cong. at 43 (July 20, 2000) (“H.R. 3083 Hear-
ings”).

2. Deferred Action for T and U Visa Applicants. Several years later, INS insti-
tuted a similar deferred action program for applicants for nonimmigrant status or
visas made available under the Victims of Trafficking and Violence Protection Act
of 2000 (“VTVPA”), Pub. L. No. 106-386, 114 Stat. 1464. That Act created two
new nonimmigrant classifications: a “T visa” available to victims of human
trafficking and their family members, and a “U visa” for victims of certain other
crimes and their family members. /d. §§ 107(e), 1513(b)(3) (codified at 8 U.S.C.
§ 1101(a)(15)(T)(1), (U)(i)). In 2001, INS issued a memorandum directing
immigration officers to locate “possible victims in the above categories,” and to
use “[e]xisting authority and mechanisms such as parole, deferred action, and
stays of removal” to prevent those victims’ removal “until they have had the
opportunity to avail themselves of the provisions of the VTVPA.” Memorandum
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for Michael A. Pearson, Executive Associate Commissioner, INS, from Michael
D. Cronin, Acting Executive Associate Commissioner, INS, Re: Victims of
Trafficking and Violence Protection Act of 2000 (VIVPA) Policy Memorandum
#2—“T” and “U” Nonimmigrant Visas at 2 (Aug. 30, 2001). In subsequent
memoranda, INS instructed officers to make “deferred action assessment[s]” for
“all [T visa] applicants whose applications have been determined to be bona fide,”
Memorandum for Johnny N. Williams, Executive Associate Commissioner, INS,
from Stuart Anderson, Executive Associate Commissioner, INS, Re: Deferred
Action for Aliens with Bona Fide Applications for T Nonimmigrant Status at 1
(May 8, 2002), as well as for all U visa applicants “determined to have submitted
prima facie evidence of [their] eligibility,” Memorandum for the Director,
Vermont Service Center, INS, from William R. Yates, USCIS, Re: Centralization
of Interim Relief for U Nonimmigrant Status Applicants at 5 (Oct. 8, 2003). In
2002 and 2007, INS and DHS promulgated regulations embodying these policies.
See 8 C.F.R. § 214.11(k)(1), (k)(4), (m)(2) (promulgated by New Classification for
Victims of Severe Forms of Trafficking in Persons; Eligibility for “T” Nonimmi-
grant Status, 67 Fed. Reg. 4784, 4800-01 (Jan. 31, 2002)) (providing that any
T visa applicant who presents “prima facie evidence” of his eligibility should have
his removal “automatically stay[ed]” and that applicants placed on a waiting list
for visas “shall maintain [their] current means to prevent removal (deferred action,
parole, or stay of removal)”); id. § 214.14(d)(2) (promulgated by New Classifica-
tion for Victims of Criminal Activity;, Eligibility for “U” Nonimmigrant Status,
72 Fed. Reg. 53014, 53039 (Sept. 17, 2007)) (“USCIS will grant deferred action or
parole to U-1 petitioners and qualifying family members while the U-1 petitioners
are on the waiting list” for visas.).

3. Deferred Action for Foreign Students Affected by Hurricane Katrina. As a
consequence of the devastation caused by Hurricane Katrina in 2005, several
thousand foreign students became temporarily unable to satisfy the requirements
for maintaining their lawful status as F-1 nonimmigrant students, which include
“pursuit of a ‘full course of study.”” USCIS, Interim Relief for Certain Foreign
Academic Students Adversely Affected by Hurricane Katrina: Frequently Asked
Questions (FAQ) at 1 (Nov. 25, 2005) (quoting 8 C.F.R. § 214.2(f)(6)), available
at http//www.uscis.gov/sites/default/files/USCIS/Humanitarian/Special%20Situati
ons/Previous%20Special%20Situations%20By%20Topic/fag-interim-student-relie
f-hurricane-katrina.pdf (last visited Nov. 19, 2014). DHS announced that it would
grant deferred action to these students “based on the fact that [their] failure to
maintain status is directly due to Hurricane Katrina.” Id. at7. To apply for
deferred action under this program, students were required to send a letter
substantiating their need for deferred action, along with an application for work
authorization. Press Release, USCIS, USCIS Announces Interim Relief for Foreign
Students Adversely Impacted by Hurricane Katrina at 1-2 (Nov. 25, 2005),
available at http://www.uscis.gov/sites/default/files/files/pressrelease/F1Student
11 25 05 PR.pdf (last visited Nov. 19, 2014). USCIS explained that such
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requests for deferred action would be “decided on a case-by-case basis” and that it
could not “provide any assurance that all such requests will be granted.” /d. at 1.

4. Deferred Action for Widows and Widowers of U.S. Citizens. In 2009, DHS
implemented a deferred action program for certain widows and widowers of U.S.
citizens. USCIS explained that “no avenue of immigration relief exists for the
surviving spouse of a deceased U.S. citizen if the surviving spouse and the U.S.
citizen were married less than 2 years at the time of the citizen’s death” and
USCIS had not yet adjudicated a visa petition on the spouse’s behalf. Memoran-
dum for Field Leadership, USCIS, from Donald Neufeld, Acting Associate
Director, USCIS, Re: Guidance Regarding Surviving Spouses of Deceased U.S.
Citizens and Their Children at 1 (Sept. 4, 2009). “In order to address humanitarian
concerns arising from cases involving surviving spouses of U.S. citizens,” USCIS
issued guidance permitting covered surviving spouses and “their qualifying
children who are residing in the United States” to apply for deferred action. /d.
at 2, 6. USCIS clarified that such relief would not be automatic, but rather would
be unavailable in the presence of, for example, “serious adverse factors, such as
national security concerns, significant immigration fraud, commission of other
crimes, or public safety reasons.” Id. at 6.

5. Deferred Action for Childhood Arrivals. Announced by DHS in 2012,
DACA makes deferred action available to “certain young people who were
brought to this country as children” and therefore “[a]s a general matter . . . lacked
the intent to violate the law.” Memorandum for David Aguilar, Acting Commis-
sioner, CBP, et al.,, from Janet Napolitano, Secretary, DHS, Re: Exercising
Prosecutorial Discretion with Respect to Individuals Who Came to the United
States as Children at 1 (June 15, 2012) (“Napolitano Memorandum™). An alien is
eligible for DACA if she was under the age of 31 when the program began;
arrived in the United States before the age of 16; continuously resided in the
United States for at least 5 years immediately preceding June 15, 2012; was
physically present on June 15, 2012; satisfies certain educational or military
service requirements; and neither has a serious criminal history nor “poses a threat
to national security or public safety.” See id. DHS evaluates applicants’ eligibility
for DACA on a case-by-case basis. See id. at 2; USCIS, Deferred Action for
Childhood Arrivals (DACA) Toolkit: Resources for Community Partners at 11
(“DACA Toolkit”). Successful DACA applicants receive deferred action for a

" Several months after the deferred action program was announced, Congress eliminated the re-
quirement that an alien be married to a U.S. citizen “for at least 2 years at the time of the citizen’s
death” to retain his or her eligibility for lawful immigration status. Department of Homeland Security
Appropriations Act, 2010, Pub. L. No. 111-83, § 568(c), 123 Stat. 2142, 2186 (2009). Concluding that
this legislation rendered its surviving spouse guidance “obsolete,” USCIS withdrew its earlier guidance
and treated all pending applications for deferred action as visa petitions. See Memorandum for
Executive Leadership, USCIS, from Donald Neufeld, Acting Associate Director, USCIS, et al., Re
Additional Guidance Regarding Surviving Spouses of Deceased U.S. Citizens and Their Children
(REVISED) at 3, 10 (Dec. 2, 2009).
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period of two years, subject to renewal. See DACA Toolkit at 11. DHS has stated
that grants of deferred action under DACA may be terminated at any time, id.
at 16, and “confer[] no substantive right, immigration status or pathway to
citizenship,” Napolitano Memorandum at 3.

Congress has long been aware of the practice of granting deferred action, in-
cluding in its categorical variety, and of its salient features; and it has never acted
to disapprove or limit the practice.” On the contrary, it has enacted several pieces
of legislation that have either assumed that deferred action would be available in
certain circumstances, or expressly directed that deferred action be extended to
certain categories of aliens. For example, as Congress was considering VAWA
reauthorization legislation in 2000, INS officials testified before Congress about
their deferred action program for VAWA self-petitioners, explaining that
“[a]pproved [VAWA] self-petitioners are placed in deferred action status,” such
that “[n]o battered alien who has filed a[n approved] self petition . .. has been
deported.” H.R. 3083 Hearings at 43. Congress responded by not only acknowl-
edging but also expanding the deferred action program in the 2000 VAWA
reauthorization legislation, providing that children who could no longer self-
petition under VAWA because they were over the age of 21 would nonetheless be
“eligible for deferred action and work authorization.” Victims of Trafficking and

8 Before DACA was announced, our Office was consulted about whether such a program would be
legally permissible. As we orally advised, our preliminary view was that such a program would be
permissible, provided that immigration officials retained discretion to evaluate each application on an
individualized basis. We noted that immigration officials typically consider factors such as having been
brought to the United States as a child in exercising their discretion to grant deferred action in
individual cases. We explained, however, that extending deferred action to individuals who satisfied
these and other specified criteria on a class-wide basis would raise distinct questions not implicated by
ad hoc grants of deferred action. We advised that it was critical that, like past policies that made
deferred action available to certain classes of aliens, the DACA program require immigration officials
to evaluate each application for deferred action on a case-by-case basis, rather than granting deferred
action automatically to all applicants who satisfied the threshold eligibility criteria. We also noted that,
although the proposed program was predicated on humanitarian concerns that appeared less particular-
ized and acute than those underlying certain prior class-wide deferred action programs, the concerns
animating DACA were nonetheless consistent with the types of concerns that have customarily guided
the exercise of immigration enforcement discretion.

? Congress has considered legislation that would limit the practice of granting deferred action, but it
has never enacted such a measure. In 2011, a bill was introduced in both the House and the Senate that
would have temporarily suspended DHS’s authority to grant deferred action except in narrow
circumstances. See H.R. 2497, 112th Cong. (2011); S. 1380, 112th Cong. (2011). Neither chamber,
however, voted on the bill. This year, the House passed a bill that purported to bar any funding for
DACA or other class-wide deferred action programs, H.R. 5272, 113th Cong. (2014), but the Senate
has not considered the legislation. Because the Supreme Court has instructed that unenacted legislation
is an unreliable indicator of legislative intent, see Red Lion Broad. Co. v. FCC, 395 U.S. 367, 381 n.11
(1969), we do not draw any inference regarding congressional policy from these unenacted bills.
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Violence Protection Act of 2000, Pub. L. No. 106-386, § 1503(d)(2), 114 Stat.
1464, 1522 (codified at 8 U.S.C. § 1154(a)(1)(D)(i)(1D), (IV))."

Congress demonstrated a similar awareness of INS’s (and later DHS’s) de-
ferred action program for bona fide T and U visa applicants. As discussed above,
that program made deferred action available to nearly all individuals who could
make a prima facie showing of eligibility for a T or U visa. In 2008 legislation,
Congress authorized DHS to “grant . .. an administrative stay of a final order of
removal” to any such individual. William Wilberforce Trafficking Victims
Protection Reauthorization Act of 2008, Pub. L. No. 110-457, § 204, 122 Stat.
5044, 5060 (codified at 8 U.S.C. § 1227(d)(1)). Congress further clarified that
“[t]he denial of a request for an administrative stay of removal under this subsec-
tion shall not preclude the alien from applying for . . . deferred action.” Id. It also
directed DHS to compile a report detailing, among other things, how long DHS’s
“specially trained [VAWA] Unit at the [USCIS] Vermont Service Center” took to
adjudicate victim-based immigration applications for “deferred action,” along with
“steps taken to improve in this area.” Id. § 238. Representative Berman, the bill’s
sponsor, explained that the Vermont Service Center should “strive to issue work
authorization and deferred action” to “[iJmmigrant victims of domestic violence,
sexual assault and other violence crimes . .. in most instances within 60 days of
filing.” 154 Cong. Rec. 24603 (2008).

In addition, in other enactments, Congress has specified that certain classes of
individuals should be made “eligible for deferred action.” These classes include
certain immediate family members of LPRs who were killed on September 11,
2001, USA PATRIOT Act of 2001, Pub. L. No. 107-56, § 423(b), 115 Stat. 272,
361, and certain immediate family members of certain U.S. citizens killed in
combat, National Defense Authorization Act for Fiscal Year 2004, Pub. L. No.
108-136, § 1703(c)—~(d), 117 Stat. 1392, 1694. In the same legislation, Congress
made these individuals eligible to obtain lawful status as “family-sponsored
immigrant[s]” or “immediate relative[s]” of U.S. citizens. Pub. L. No. 107-56,
§ 423(b), 115 Stat. 272, 361; Pub. L. No. 108-136, § 1703(c)(1)(A), 117 Stat.
1392, 1694; see generally Scialabba v. Cuellar de Osorio, 134 S. Ct. 2191, 2197
(2014) (plurality opinion) (explaining which aliens typically qualify as family-
sponsored immigrants or immediate relatives).

Finally, Congress acknowledged the practice of granting deferred action in the
REAL ID Act of 2005, Pub. L. No. 109-13, div. B, 119 Stat. 231, 302 (codified at

' Five years later, in the Violence Against Women and Department of Justice Reauthorization Act
of 2005, Pub. L. No. 109-162, 119 Stat. 2960, Congress specified that, “[u]pon the approval of a
petition as a VAWA self-petitioner, the alien . .. is eligible for work authorization.” Id. § 814(b)
(codified at 8 U.S.C. § 1154(a)(1)(K)). One of the Act’s sponsors explained that while this provision
was intended to “give[] DHS statutory authority to grant work authorization . . . without having to rely
upon deferred action . .. [t]he current practice of granting deferred action to approved VAWA self-
petitioners should continue.” 151 Cong. Rec. 29334 (2005) (statement of Rep. Conyers).
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49 U.S.C. § 30301 note), which makes a state-issued driver’s license or identifica-
tion card acceptable for federal purposes only if the state verifies, among other
things, that the card’s recipient has “[e]vidence of [l]Jawful [s]tatus.” Congress
specified that, for this purpose, acceptable evidence of lawful status includes proof
of, among other things, citizenship, lawful permanent or temporary residence, or
“approved deferred action status.” Id. § 202(c)(2)(B)(viii).

B.

The practice of granting deferred action, like the practice of setting enforce-
ment priorities, is an exercise of enforcement discretion rooted in DHS’s authority
to enforce the immigration laws and the President’s duty to take care that the laws
are faithfully executed. It is one of several mechanisms by which immigration
officials, against a backdrop of limited enforcement resources, exercise their
“broad discretion” to administer the removal system—and, more specifically, their
discretion to determine whether “it makes sense to pursue removal” in particular
circumstances. Arizona, 132 S. Ct. at 2499.

Deferred action, however, differs in at least three respects from more familiar
and widespread exercises of enforcement discretion. First, unlike (for example) the
paradigmatic exercise of prosecutorial discretion in a criminal case, the conferral
of deferred action does not represent a decision not to prosecute an individual for
past unlawful conduct; it instead represents a decision to openly tolerate an
undocumented alien’s continued presence in the United States for a fixed period
(subject to revocation at the agency’s discretion). Second, unlike most exercises of
enforcement discretion, deferred action carries with it benefits in addition to non-
enforcement itself; specifically, the ability to seek employment authorization and
suspension of unlawful presence for purposes of 8 U.S.C. § 1182(a)(9)(B)(i) and
(a)(9)(C)(i)(I). Third, class-based deferred action programs, like those for VAWA
recipients and victims of Hurricane Katrina, do not merely enable individual
immigration officials to select deserving beneficiaries from among those aliens
who have been identified or apprehended for possible removal—as is the case with
ad hoc deferred action—but rather set forth certain threshold eligibility criteria and
then invite individuals who satisfy these criteria to apply for deferred action status.

While these features of deferred action are somewhat unusual among exercises
of enforcement discretion, the differences between deferred action and other
exercises of enforcement discretion are less significant than they might initially
appear. The first feature—the toleration of an alien’s continued unlawful pres-
ence—is an inevitable element of almost any exercise of discretion in immigration
enforcement. Any decision not to remove an unlawfully present alien—even
through an exercise of routine enforcement discretion—necessarily carries with it
a tacit acknowledgment that the alien will continue to be present in the United
States without legal status. Deferred action arguably goes beyond such tacit
acknowledgment by expressly communicating to the alien that his or her unlawful
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presence will be tolerated for a prescribed period of time. This difference is not, in
our view, insignificant. But neither does it fundamentally transform deferred
action into something other than an exercise of enforcement discretion: As we
have previously noted, deferred action confers no lawful immigration status,
provides no path to lawful permanent residence or citizenship, and is revocable at
any time in the agency’s discretion.

With respect to the second feature, the additional benefits deferred action con-
fers—the ability to apply for work authorization and the tolling of unlawful
presence—do not depend on background principles of agency discretion under
DHS’s general immigration authorities or the Take Care Clause at all, but rather
depend on independent and more specific statutory authority rooted in the text of
the INA. The first of those authorities, DHS’s power to prescribe which aliens are
authorized to work in the United States, is grounded in 8 U.S.C. § 1324a(h)(3),
which defines an “unauthorized alien” not entitled to work in the United States as
an alien who is neither an LPR nor “authorized to be . . . employed by [the INA]
or by the Attorney General [now the Secretary of Homeland Security].” This
statutory provision has long been understood to recognize the authority of the
Secretary (and the Attorney General before him) to grant work authorization to
particular classes of aliens. See 8 C.F.R. § 274a.12; see also Perales v. Casillas,
903 F.2d 1043, 1048-50 (5th Cir. 1990) (describing the authority recognized by
section 1324a(h)(3) as “permissive” and largely “unfettered”)." Although the INA

"' Section 1324a(h)(3) was enacted in 1986 as part of IRCA. Before then, the INA contained no
provisions comprehensively addressing the employment of aliens or expressly delegating the authority
to regulate the employment of aliens to a responsible federal agency. INS assumed the authority to
prescribe the classes of aliens authorized to work in the United States under its general responsibility to
administer the immigration laws. In 1981, INS promulgated regulations codifying its existing
procedures and criteria for granting employment authorization. See Employment Authorization to
Aliens in the United States, 46 Fed. Reg. 25079, 25080-81 (May 5, 1981) (citing 8 U.S.C. § 1103(a)).
Those regulations permitted certain categories of aliens who lacked lawful immigration status,
including deferred action recipients, to apply for work authorization under certain circumstances.
8 C.F.R. § 109.1(b)(7) (1982). In IRCA, Congress introduced a “comprehensive scheme prohibiting the
employment of illegal aliens in the United States,” Hoffinan Plastic Compounds, Inc. v. NLRB, 535
U.S. 137, 147 (2002), to be enforced primarily through criminal and civil penalties on employers who
knowingly employ an “unauthorized alien.” As relevant here, Congress defined an “unauthorized
alien” barred from employment in the United States as an alien who “is not . .. either (A) an alien
lawfully admitted for permanent residence, or (B) authorized to be so employed by this chapter or by
the Attorney General” 8 U.S.C. § 1324a(h)(3) (emphasis added). Shortly after IRCA was enacted, INS
denied a petition to rescind its employment authorization regulation, rejecting an argument that “the
phrase ‘authorized to be so employed by this Act or the Attorney General’ does not recognize the
Attorney General’s authority to grant work authorization except to those aliens who have already been
granted specific authorization by the Act.” Employment Authorization; Classes of Aliens Eligible, 52
Fed. Reg. 46092, 46093 (Dec. 4, 1987). Because the same statutory phrase refers both to aliens
authorized to be employed by the INA and aliens authorized to be employed by the Attorney General,
INS concluded that the only way to give effect to both references is to conclude “that Congress, being
fully aware of the Attorney General’s authority to promulgate regulations, and approving of the manner
in which he has exercised that authority in this matter, defined ‘unauthorized alien’ in such fashion as
to exclude aliens who have been authorized employment by the Attorney General through the
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requires the Secretary to grant work authorization to particular classes of aliens,
see, e.g., 8 U.S.C. § 1158(c)(1)(B) (aliens granted asylum), it places few limita-
tions on the Secretary’s authority to grant work authorization to other classes of
aliens. Further, and notably, additional provisions of the INA expressly contem-
plate that the Secretary may grant work authorization to aliens lacking lawful
immigration status—even those who are in active removal proceedings or, in
certain circumstances, those who have already received final orders of removal.
See id. § 1226(a)(3) (permitting the Secretary to grant work authorization to an
otherwise work-eligible alien who has been arrested and detained pending a
decision whether to remove the alien from the United States); id. § 1231(a)(7)
(permitting the Secretary under certain narrow circumstances to grant work
authorization to aliens who have received final orders of removal). Consistent with
these provisions, the Secretary has long permitted certain additional classes of
aliens who lack lawful immigration status to apply for work authorization,
including deferred action recipients who can demonstrate an economic necessity
for employment. See 8 C.F.R. §274a.12(c)(14); see also id. §274a.12(c)(8)
(applicants for asylum), (c)(10) (applicants for cancellation of removal); supra
note 11 (discussing 1981 regulations).

The Secretary’s authority to suspend the accrual of unlawful presence of de-
ferred action recipients is similarly grounded in the INA. The relevant statutory
provision treats an alien as “unlawfully present” for purposes of 8§ U.S.C.
§ 1182(a)(9)(B)(i) and (a)(9)(C)(1)(D) if he “is present in the United States after the
expiration of the period of stay authorized by the Attorney General.” 8 U.S.C.
§ 1182(a)(9)(B)(ii). That language contemplates that the Attorney General (and
now the Secretary) may authorize an alien to stay in the United States without
accruing unlawful presence under section 1182(a)(9)(B)(i) or section
1182(a)(9)(C)(i). And DHS regulations and policy guidance interpret a “period of
stay authorized by the Attorney General” to include periods during which an alien
has been granted deferred action. See 8 C.F.R. §214.14(d)(3); 28 C.F.R.
§ 1100.35(b)(2); USCIS Consolidation of Guidance at 42.

The final unusual feature of deferred action programs is particular to class-
based programs. The breadth of such programs, in combination with the first two
features of deferred action, may raise particular concerns about whether immigra-
tion officials have undertaken to substantively change the statutory removal
system rather than simply adapting its application to individual circumstances. But
the salient feature of class-based programs—the establishment of an affirmative
application process with threshold eligibility criteria—does not in and of itself
cross the line between executing the law and rewriting it. Although every class-
wide deferred action program that has been implemented to date has established

regulatory process, in addition to those who are authorized employment by statute.” Id.; see Commodity
Futures Trading Comm’n v. Schor, 478 U.S. 833, 844 (1986) (stating that “considerable weight must
be accorded” an agency’s “contemporaneous interpretation of the statute it is entrusted to administer”).
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certain threshold eligibility criteria, each program has also left room for case-by-
case determinations, giving immigration officials discretion to deny applications
even if the applicant fulfills all of the program criteria. See supra pp. 15-18. Like
the establishment of enforcement priorities discussed in Part I, the establishment
of threshold eligibility criteria can serve to avoid arbitrary enforcement decisions
by individual officers, thereby furthering the goal of ensuring consistency across a
large agency. The guarantee of individualized, case-by-case review helps avoid
potential concerns that, in establishing such eligibility criteria, the Executive is
attempting to rewrite the law by defining new categories of aliens who are
automatically entitled to particular immigration relief. See Crowley Caribbean
Transp., 37 F.3d at 676-77; see also Chaney, 470 U.S. at 833 n.4. Furthermore,
while permitting potentially eligible individuals to apply for an exercise of
enforcement discretion is not especially common, many law enforcement agencies
have developed programs that invite violators of the law to identify themselves to
the authorities in exchange for leniency.”” Much as is the case with those pro-
grams, inviting eligible aliens to identify themselves through an application
process may serve the agency’s law enforcement interests by encouraging lower-
priority individuals to identify themselves to the agency. In so doing, the process
may enable the agency to better focus its scarce resources on higher enforcement
priorities.

Apart from the considerations just discussed, perhaps the clearest indication
that these features of deferred action programs are not per se impermissible is the
fact that Congress, aware of these features, has repeatedly enacted legislation
appearing to endorse such programs. As discussed above, Congress has not only
directed that certain classes of aliens be made eligible for deferred action pro-
grams—and in at least one instance, in the case of VAWA beneficiaries, directed
the expansion of an existing program—but also ranked evidence of approved
deferred action status as evidence of “lawful status” for purposes of the REAL ID
Act. These enactments strongly suggest that when DHS in the past has decided to
grant deferred action to an individual or class of individuals, it has been acting in a
manner consistent with congressional policy “‘rather than embarking on a frolic of
its own.”” United States v. Riverside Bayview Homes, Inc., 474 U.S. 121, 139

"2 For example, since 1978, the Department of Justice’s Antitrust Division has implemented a
“leniency program” under which a corporation that reveals an antitrust conspiracy in which it
participated may receive a conditional promise that it will not be prosecuted. See Dep’t of Justice,
Frequently Asked Questions Regarding the Antitrust Division’s Leniency Program and Model Leniency
Letters (November 19, 2008), available at http://www.justice.gov/atr/public/criminal/239583.pdf (last
visited Nov. 19, 2014); see also Internal Revenue Manual § 9.5.11.9(2) (Revised IRS Voluntary
Disclosure Practice), available at http://www.irs.gov/uac/Revised-IRS-Voluntary-Disclosure-Practice
(last visited Nov. 19, 2014) (explaining that a taxpayer’s voluntary disclosure of misreported tax
information “may result in prosecution not being recommended”); U.S. Marshals Service, Fugitive Safe
Surrender FAQs, available at http://www.usmarshals.gov/safesurrender/faqs.html (last visited Nov. 19,
2014) (stating that fugitives who surrender at designated sites and times under the “Fugitive Safe
Surrender” program are likely to receive “favorable consideration”).
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(1985) (quoting Red Lion Broad. Co. v. FCC, 395 U.S. 367, 375 (1969)); cf- id. at
137-39 (concluding that Congress acquiesced in an agency’s assertion of regulato-
ry authority by “refus[ing] . . . to overrule” the agency’s view after it was specifi-
cally “brought to Congress’[s] attention,” and further finding implicit congression-
al approval in legislation that appeared to acknowledge the regulatory authority in
question); Dames & Moore v. Regan, 453 U.S. 654, 680 (1981) (finding that
Congress “implicitly approved the practice of claim settlement by executive
agreement” by enacting the International Claims Settlement Act of 1949, which
“create[d] a procedure to implement” those very agreements).

Congress’s apparent endorsement of certain deferred action programs does not
mean, of course, that a deferred action program can be lawfully extended to any
group of aliens, no matter its characteristics or its scope, and no matter the
circumstances in which the program is implemented. Because deferred action, like
the prioritization policy discussed above, is an exercise of enforcement discretion
rooted in the Secretary’s broad authority to enforce the immigration laws and the
President’s duty to take care that the laws are faithfully executed, it is subject to
the same four general principles previously discussed. See supra pp. 6—7. Thus,
any expansion of deferred action to new classes of aliens must be carefully
scrutinized to ensure that it reflects considerations within the agency’s expertise,
and that it does not seek to effectively rewrite the laws to match the Executive’s
policy preferences, but rather operates in a manner consonant with congressional
policy expressed in the statute. See supra pp. 67 (citing Youngstown, 343 U.S. at
637, and Nat’l Ass’n of Home Builders, 551 U.S. at 658). Immigration officials
cannot abdicate their statutory responsibilities under the guise of exercising
enforcement discretion. See supra p. 7 (citing Chaney, 470 U.S. at 833 n.4). And
any new deferred action program should leave room for individualized evaluation
of whether a particular case warrants the expenditure of resources for enforcement.
See supra p. 7 (citing Glickman, 96 F.3d at 1123, and Crowley Caribbean Transp.,
37 F.3d at 676-77).

Furthermore, because deferred action programs depart in certain respects from
more familiar and widespread exercises of enforcement discretion, particularly
careful examination is needed to ensure that any proposed expansion of deferred
action complies with these general principles, so that the proposed program does
not, in effect, cross the line between executing the law and rewriting it. In
analyzing whether the proposed programs cross this line, we will draw substantial
guidance from Congress’s history of legislation concerning deferred action. In the
absence of express statutory guidance, the nature of deferred action programs
Congress has implicitly approved by statute helps to shed light on Congress’s own
understandings about the permissible uses of deferred action. Those understand-
ings, in turn, help to inform our consideration of whether the proposed deferred
action programs are “faithful[]” to the statutory scheme Congress has enacted.
U.S. Const. art. II, § 3.
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C.

We now turn to the specifics of DHS’s proposed deferred action programs.
DHS has proposed implementing a policy under which an alien could apply for,
and would be eligible to receive, deferred action if he or she: (1) is not an en-
forcement priority under DHS policy; (2) has continuously resided in the United
States since before January 1, 2010; (3) is physically present in the United States
both when DHS announces its program and at the time of application for deferred
action; (4) has a child who is a U.S. citizen or LPR; and (5) presents “no other
factors that, in the exercise of discretion, make[] the grant of deferred action
inappropriate.” Johnson Deferred Action Memorandum at 4. You have also asked
about the permissibility of a similar program that would be open to parents of
children who have received deferred action under the DACA program. We first
address DHS’s proposal to implement a deferred action program for the parents of
U.S. citizens and LPRs, and then turn to the permissibility of the program for
parents of DACA recipients in the next section.

1.

We begin by considering whether the proposed program for the parents of U.S.
citizens and LPRs reflects considerations within the agency’s expertise. DHS has
offered two justifications for the proposed program for the parents of U.S. citizens
and LPRs. First, as noted above, severe resource constraints make it inevitable that
DHS will not remove the vast majority of aliens who are unlawfully present in the
United States. Consistent with Congress’s instruction, DHS prioritizes the removal
of individuals who have significant criminal records, as well as others who present
dangers to national security, public safety, or border security. See supra p. 10.
Parents with longstanding ties to the country and who have no significant criminal
records or other risk factors rank among the agency’s lowest enforcement
priorities; absent significant increases in funding, the likelihood that any individu-
al in that category will be determined to warrant the expenditure of severely
limited enforcement resources is very low. Second, DHS has explained that the
program would serve an important humanitarian interest in keeping parents
together with children who are lawfully present in the United States, in situations
where such parents have demonstrated significant ties to community and family in
this country. See Shahoulian E-mail.

With respect to DHS’s first justification, the need to efficiently allocate scarce
enforcement resources is a quintessential basis for an agency’s exercise of
enforcement discretion. See Chaney, 470 U.S. at 831. Because, as discussed
earlier, Congress has appropriated only a small fraction of the funds needed for
full enforcement, DHS can remove no more than a small fraction of the individu-
als who are removable under the immigration laws. See supra p. 9. The agency
must therefore make choices about which violations of the immigration laws it
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will prioritize and pursue. And as Chaney makes clear, such choices are entrusted
largely to the Executive’s discretion. 470 U.S. at 831.

The deferred action program DHS proposes would not, of course, be costless.
Processing applications for deferred action and its renewal requires manpower and
resources. See Arizona, 132 S. Ct. at 2521 (Scalia, J., concurring in part and
dissenting in part). But DHS has informed us that the costs of administering the
proposed program would be borne almost entirely by USCIS through the collec-
tion of application fees. See Shahoulian E-mail; see also 8 U.S.C. § 1356(m);
8 C.F.R. § 103.7(b)(1)(1)(C), (b)(1)(1)(HH). DHS has indicated that the costs of
administering the deferred action program would therefore not detract in any
significant way from the resources available to ICE and CBP—the enforcement
arms of DHS—which rely on money appropriated by Congress to fund their
operations. See Shahoulian E-mail. DHS has explained that, if anything, the
proposed deferred action program might increase ICE’s and CBP’s efficiency by
in effect using USCIS’s fee-funded resources to enable those enforcement
divisions to more easily identify non-priority aliens and focus their resources on
pursuing aliens who are strong candidates for removal. See id. The proposed
program, in short, might help DHS address its severe resource limitations, and at
the very least likely would not exacerbate them. See id.

DHS does not, however, attempt to justify the proposed program solely as a
cost-saving measure, or suggest that its lack of resources alone is sufficient to
justify creating a deferred action program for the proposed class. Rather, as noted
above, DHS has explained that the program would also serve a particularized
humanitarian interest in promoting family unity by enabling those parents of U.S.
citizens and LPRs who are not otherwise enforcement priorities and who have
demonstrated community and family ties in the United States (as evidenced by the
length of time they have remained in the country) to remain united with their
children in the United States. Like determining how best to respond to resource
constraints, determining how to address such “human concerns” in the immigra-
tion context is a consideration that is generally understood to fall within DHS’s
expertise. Arizona, 132 S. Ct. at 2499.

This second justification for the program also appears consonant with congres-
sional policy embodied in the INA. Numerous provisions of the statute reflect a
particular concern with uniting aliens with close relatives who have attained
lawful immigration status in the United States. See, e.g., Fiallo v. Bell, 430 U.S.
787,795 n.6 (1977); INS v. Errico, 385 U.S. 214, 220 n.9 (1966) (“‘The legislative
history of the Immigration and Nationality Act clearly indicates that the Con-
gress . .. was concerned with the problem of keeping families of United States
citizens and immigrants united.”” (quoting H.R. Rep. No. 85-1199, at 7 (1957)).
The INA provides a path to lawful status for the parents, as well as other immedi-
ate relatives, of U.S. citizens: U.S. citizens aged twenty-one or over may petition
for parents to obtain visas that would permit them to enter and permanently reside
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in the United States, and there is no limit on the overall number of such petitions
that may be granted. See 8 U.S.C. § 1151(b)(2)(A)(i); see also Cuellar de Osorio,
134 S. Ct. at 2197-99 (describing the process for obtaining a family-based
immigrant visa). And although the INA contains no parallel provision permitting
LPRs to petition on behalf of their parents, it does provide a path for LPRs to
become citizens, at which point they too can petition to obtain visas for their
parents. See, e.g., 8 U.S.C. § 1427(a) (providing that aliens are generally eligible
to become naturalized citizens after five years of lawful permanent residence); id.
§ 1430(a) (alien spouses of U.S. citizens become eligible after three years of
lawful permanent residence); Demore v. Kim, 538 U.S. 510, 544 (2003)."
Additionally, the INA empowers the Attorney General to cancel the removal of,
and adjust to lawful permanent resident status, aliens who have been physically
present in the United States for a continuous period of not less than ten years,
exhibit good moral character, have not been convicted of specified offenses, and
have immediate relatives who are U.S. citizens or LPRs and who would suffer
exceptional hardship from the alien’s removal. 8§ U.S.C. § 1229b(b)(1). DHS’s
proposal to focus on the parents of U.S. citizens and LPRs thus tracks a congres-
sional concern, expressed in the INA, with uniting the immediate families of
individuals who have permanent legal ties to the United States.

At the same time, because the temporary relief DHS’s proposed program would
confer to such parents is sharply limited in comparison to the benefits Congress
has made available through statute, DHS’s proposed program would not operate to
circumvent the limits Congress has placed on the availability of those benefits.
The statutory provisions discussed above offer the parents of U.S. citizens and
LPRs the prospect of permanent lawful status in the United States. The cancella-
tion of removal provision, moreover, offers the prospect of receiving such status

"> The INA does permit LPRs to petition on behalf of their spouses and children even before they
have attained citizenship. See 8 U.S.C. § 1153(a)(2). However, the exclusion of LPRs’ parents from
this provision does not appear to reflect a congressional judgment that, until they attain citizenship,
LPRs lack an interest in being united with their parents comparable to their interest in being united with
their other immediate relatives. The distinction between parents and other relatives originated with a
1924 statute that exempted the wives and minor children of U.S. citizens from immigration quotas,
gave “preference status”—eligibility for a specially designated pool of immigrant visas—to other
relatives of U.S. citizens, and gave no favorable treatment to the relatives of LPRs. Immigration Act of
1924, Pub. L. No. 68-139, §§ 4(a), 6, 43 Stat. 153, 155-56. In 1928, Congress extended preference
status to LPRs’ wives and minor children, reasoning that because such relatives would be eligible for
visas without regard to any quota when their LPR relatives became citizens, granting preference status
to LPRs’ wives and minor children would “hasten[]” the “family reunion.” S. Rep. No. 70-245, at 2
(1928); see Act of May 29, 1928, ch. 914, 45 Stat. 1009, 1009—10. The special visa status for wives and
children of LPRs thus mirrored, and was designed to complement, the special visa status given to wives
and minor children of U.S. citizens. In 1965, Congress eliminated the basis on which the distinction
had rested by exempting all “immediate relatives” of U.S. citizens, including parents, from numerical
restrictions on immigration. Pub. L. No. 89-236, § 1, 79 Stat. 911, 911. But it did not amend eligibility
for preference status for relatives of LPRs to reflect that change. We have not been able to discern any
rationale for this omission in the legislative history or statutory text of the 1965 law.
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immediately, without the delays generally associated with the family-based
immigrant visa process. DHS’s proposed program, in contrast, would not grant the
parents of U.S. citizens and LPRs any lawful immigration status, provide a path to
permanent residence or citizenship, or otherwise confer any legally enforceable
entitlement to remain in the United States. See USCIS SOP at 3. It is true that, as
we have discussed, a grant of deferred action would confer eligibility to apply for
and obtain work authorization, pursuant to the Secretary’s statutory authority to
grant such authorization and the longstanding regulations promulgated thereunder.
See supra pp. 13, 21-22. But unlike the automatic employment eligibility that
accompanies LPR status, see 8 U.S.C. § 1324a(h)(3), this authorization could be
granted only on a showing of economic necessity, and would last only for the
limited duration of the deferred action grant, see 8 C.F.R. § 274a.12(c)(14).

The other salient features of the proposal are similarly consonant with con-
gressional policy. The proposed program would focus on parents who are not
enforcement priorities under the prioritization policy discussed above—a policy
that, as explained earlier, comports with the removal priorities set by Congress.
See supra p. 10. The continuous residence requirement is likewise consistent
with legislative judgments that extended periods of continuous residence are
indicative of strong family and community ties. See IRCA, Pub. L. No. 99-603,
§ 201(a), 100 Stat. 3359, 3394 (1986) (codified as amended at 8 U.S.C.
§ 1255a(a)(2)) (granting lawful status to certain aliens unlawfully present in the
United States since January 1, 1982); id. § 302(a) (codified as amended at
8 U.S.C. § 1160) (granting similar relief to certain agricultural workers); H.R.
Rep. No. 99-682, pt. 1, at 49 (1986) (stating that aliens present in the United
States for five years “have become a part of their communities[,] . . . have strong
family ties here which include U.S. citizens and lawful residents[,] ... have
built social networks in this country[, and] ... have contributed to the United
States in myriad ways”); S. Rep. No. 99-132, at 16 (1985) (deporting aliens who
“have become well settled in this country” would be a “wasteful use of the
Immigration and Naturalization Service’s limited enforcement resources”); see
also Arizona, 132 S. Ct. at 2499 (noting that “[t]he equities of an individual
case” turn on factors “including whether the alien has... long ties to the
community”).

We also do not believe DHS’s proposed program amounts to an abdication of
its statutory responsibilities, or a legislative rule overriding the commands of the
statute. As discussed earlier, DHS’s severe resource constraints mean that, unless
circumstances change, it could not as a practical matter remove the vast majority
of removable aliens present in the United States. The fact that the proposed
program would defer the removal of a subset of these removable aliens—a subset
that ranks near the bottom of the list of the agency’s removal priorities—thus does
not, by itself, demonstrate that the program amounts to an abdication of DHS’s
responsibilities. And the case-by-case discretion given to immigration officials
under DHS’s proposed program alleviates potential concerns that DHS has
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abdicated its statutory enforcement responsibilities with respect to, or created a
categorical, rule-like entitlement to immigration relief for, the particular class of
aliens eligible for the program. An alien who meets all the criteria for deferred
action under the program would receive deferred action only if he or she “pre-
sent[ed] no other factors that, in the exercise of discretion,” would “make[] the
grant of deferred action inappropriate.” Johnson Deferred Action Memorandum
at 4. The proposed policy does not specify what would count as such a factor; it
thus leaves the relevant USCIS official with substantial discretion to determine
whether a grant of deferred action is warranted. In other words, even if an alien is
not a removal priority under the proposed policy discussed in Part I, has continu-
ously resided in the United States since before January 1, 2010, is physically
present in the country, and is a parent of an LPR or a U.S. citizen, the USCIS
official evaluating the alien’s deferred action application must still make a
judgment, in the exercise of her discretion, about whether that alien presents any
other factor that would make a grant of deferred action inappropriate. This feature
of the proposed program ensures that it does not create a categorical entitlement to
deferred action that could raise concerns that DHS is either impermissibly
attempting to rewrite or categorically declining to enforce the law with respect to a
particular group of undocumented aliens.

Finally, the proposed deferred action program would resemble in material
respects the kinds of deferred action programs Congress has implicitly approved in
the past, which provides some indication that the proposal is consonant not only
with interests reflected in immigration law as a general matter, but also with
congressional understandings about the permissible uses of deferred action. As
noted above, the program uses deferred action as an interim measure for a group
of aliens to whom Congress has given a prospective entitlement to lawful immi-
gration status. While Congress has provided a path to lawful status for the parents
of U.S. citizens and LPRs, the process of obtaining that status “takes time.”
Cuellar de Osorio, 134 S. Ct. at 2199. The proposed program would provide a
mechanism for families to remain together, depending on their circumstances, for
some or all of the intervening period.” Immigration officials have on several

" DHS’s proposed program would likely not permit all potentially eligible parents to remain
together with their children for the entire duration of the time until a visa is awarded. In particular,
undocumented parents of adult citizens who are physically present in the country would be ineligible to
adjust their status without first leaving the country if they had never been “inspected and admitted or
paroled into the United States.” 8 U.S.C. § 1255(a) (permitting the Attorney General to adjust to
permanent resident status certain aliens present in the United States if they become eligible for
immigrant visas). They would thus need to leave the country to obtain a visa at a U.S. consulate
abroad. See id. § 1201(a); Cuellar de Osorio, 134 S. Ct. at 2197-99. But once such parents left the
country, they would in most instances become subject to the 3- or 10-year bar under 8 U.S.C.
§ 1182(a)(9)(B)(i) and therefore unable to obtain a visa unless they remained outside the country for
the duration of the bar. DHS’s proposed program would nevertheless enable other families to stay
together without regard to the 3- or 10-year bar. And even as to those families with parents who would
become subject to that bar, the proposed deferred action program would have the effect of reducing the
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occasions deployed deferred action programs as interim measures for other classes
of aliens with prospective entitlements to lawful immigration status, including
VAWA self-petitioners, bona fide T and U visa applicants, certain immediate
family members of certain U.S. citizens killed in combat, and certain immediate
family members of aliens killed on September 11, 2001. As noted above, each of
these programs has received Congress’s implicit approval—and, indeed, in the
case of VAWA self-petitioners, a direction to expand the program beyond its
original bounds. See supra pp. 18-20." In addition, much like these and other
programs Congress has implicitly endorsed, the program serves substantial and
particularized humanitarian interests. Removing the parents of U.S. citizens and
LPRs—that is, of children who have established permanent legal ties to the United
States—would separate them from their nuclear families, potentially for many
years, until they were able to secure visas through the path Congress has provided.
During that time, both the parents and their U.S. citizen or LPR children would be
deprived of both the economic support and the intangible benefits that families
provide.

We recognize that the proposed program would likely differ in size from these
prior deferred action programs. Although DHS has indicated that there is no
reliable way to know how many eligible aliens would actually apply for or would
be likely to receive deferred action following individualized consideration under
the proposed program, it has informed us that approximately 4 million individuals
could be eligible to apply. See Shahoulian E-mail. We have thus considered
whether the size of the program alone sets it at odds with congressional policy or
the Executive’s duties under the Take Care Clause. In the absence of express
statutory guidance, it is difficult to say exactly how the program’s potential size
bears on its permissibility as an exercise of executive enforcement discretion. But
because the size of DHS’s proposed program corresponds to the size of a popula-
tion to which Congress has granted a prospective entitlement to lawful status

amount of time the family had to spend apart, and could enable them to adjust the timing of their
separation according to, for example, their children’s needs for care and support.

'¥ Several extended voluntary departure programs have been animated by a similar rationale, and
the most prominent of these programs also received Congress’s implicit approval. In particular, as
noted above, the Family Fairness policy, implemented in 1990, authorized granting extended voluntary
departure and work authorization to the estimated 1.5 million spouses and children of aliens granted
legal status under IRCA—aliens who would eventually “acquire lawful permanent resident status” and
be able to petition on behalf of their family members. Family Fairness Memorandum at 1; see supra
pp. 14-15. Later that year, Congress granted the beneficiaries of the Family Fairness program an
indefinite stay of deportation. See Immigration Act of 1990, Pub. L. No. 101-649, § 301, 104 Stat.
4978, 5030. Although it did not make that grant of relief effective for nearly a year, Congress clarified
that “the delay in effectiveness of this section shall not be construed as reflecting a Congressional
belief that the existing family fairness program should be modified in any way before such date.” Id.
§ 301(g). INS’s policies for qualifying Third Preference visa applicants and nurses eligible for H-1
nonimmigrant status likewise extended to aliens with prospective entitlements to lawful status. See
supra p. 14.

30 063


http:18�20.15

Case: 15-40238  Document: 00512966900 Page: 186 Date Filed: 03/12/:
ase 1:14-cv-00254 Document 38-2 Filed in TXSD on 12/24/14 Page 32 of 3

DHS'’s Authority to Prioritize Removal of Certain Aliens Unlawfully Present

without numerical restriction, it seems to us difficult to sustain an argument, based
on numbers alone, that DHS’s proposal to grant a limited form of administrative
relief as a temporary interim measure exceeds its enforcement discretion under the
INA. Furthermore, while the potential size of the program is large, it is neverthe-
less only a fraction of the approximately 11 million undocumented aliens who
remain in the United States each year because DHS lacks the resources to remove
them; and, as we have indicated, the program is limited to individuals who would
be unlikely to be removed under DHS’s proposed prioritization policy. There is
thus little practical danger that the program, simply by virtue of its size, will
impede removals that would otherwise occur in its absence. And although we are
aware of no prior exercises of deferred action of the size contemplated here, INS’s
1990 Family Fairness policy, which Congress later implicitly approved, made a
comparable fraction of undocumented aliens—approximately four in ten—
potentially eligible for discretionary extended voluntary departure relief. Compare
CRS Immigration Report at 22 (estimating the Family Fairness policy extended to
1.5 million undocumented aliens), with Office of Policy and Planning, INS,
Estimates of the Unauthorized Immigrant Population Residing in the United
States: 1990 to 2000 at 10 (2003) (estimating an undocumented alien population
of 3.5 million in 1990); see supra notes 5 & 15 (discussing extended voluntary
departure and Congress’s implicit approval of the Family Fairness policy). This
suggests that DHS’s proposed deferred action program is not, simply by virtue of
its relative size, inconsistent with what Congress has previously considered a
permissible exercise of enforcement discretion in the immigration context.

In light of these considerations, we believe the proposed expansion of deferred
action to the parents of U.S. citizens and LPRs is lawful. It reflects considera-
tions—responding to resource constraints and to particularized humanitarian
concerns arising in the immigration context—that fall within DHS’s expertise. It is
consistent with congressional policy, since it focuses on a group—Ilaw-abiding
parents of lawfully present children who have substantial ties to the community—
that Congress itself has granted favorable treatment in the immigration process.
The program provides for the exercise of case-by-case discretion, thereby avoiding
creating a rule-like entitlement to immigration relief or abdicating DHS’s en-
forcement responsibilities for a particular class of aliens. And, like several
deferred action programs Congress has approved in the past, the proposed program
provides interim relief that would prevent particularized harm that could otherwise
befall both the beneficiaries of the program and their families. We accordingly
conclude that the proposed program would constitute a permissible exercise of
DHS’s enforcement discretion under the INA.

2.

We now turn to the proposed deferred action program for the parents of DACA
recipients. The relevant considerations are, to a certain extent, similar to those
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discussed above: Like the program for the parents of U.S. citizens and LPRs, the
proposed program for parents of DACA recipients would respond to severe
resource constraints that dramatically limit DHS’s ability to remove aliens who are
unlawfully present, and would be limited to individuals who would be unlikely to
be removed under DHS’s proposed prioritization policy. And like the proposed
program for LPRs and U.S. citizens, the proposed program for DACA parents
would preserve a significant measure of case-by-case discretion not to award
deferred action even if the general eligibility criteria are satisfied.

But the proposed program for parents of DACA recipients is unlike the pro-
posed program for parents of U.S. citizens and LPRs in two critical respects. First,
although DHS justifies the proposed program in large part based on considerations
of family unity, the parents of DACA recipients are differently situated from the
parents of U.S. citizens and LPRs under the family-related provisions of the
immigration law. Many provisions of the INA reflect Congress’s general concern
with not separating individuals who are legally entitled to live in the United States
from their immediate family members. See, e.g., 8 U.S.C. § 1151(b)(2)(A)(i)
(permitting citizens to petition for parents, spouses and children); id.
§ 1229b(b)(1) (allowing cancellation of removal for relatives of citizens and
LPRs). But the immigration laws do not express comparable concern for uniting
persons who lack lawful status (or prospective lawful status) in the United States
with their families. DACA recipients unquestionably lack lawful status in the
United States. See DACA Toolkit at 8 (“Deferred action . . . does not provide you
with a lawful status.”). Although they may presumptively remain in the United
States, at least for the duration of the grant of deferred action, that grant is both
time-limited and contingent, revocable at any time in the agency’s discretion.
Extending deferred action to the parents of DACA recipients would therefore
expand family-based immigration relief in a manner that deviates in important
respects from the immigration system Congress has enacted and the policies that
system embodies.

Second, as it has been described to us, the proposed deferred action program
for the parents of DACA recipients would represent a significant departure from
deferred action programs that Congress has implicitly approved in the past.
Granting deferred action to the parents of DACA recipients would not operate as
an interim measure for individuals to whom Congress has given a prospective
entitlement to lawful status. Such parents have no special prospect of obtaining
visas, since Congress has not enabled them to self-petition—as it has for VAWA
self-petitioners and individuals eligible for T or U visas—or enabled their
undocumented children to petition for visas on their behalf. Nor would granting
deferred action to parents of DACA recipients, at least in the absence of other
factors, serve interests that are comparable to those that have prompted implemen-
tation of deferred action programs in the past. Family unity is, as we have
discussed, a significant humanitarian concern that underlies many provisions of
the INA. But a concern with furthering family unity alone would not justify the
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proposed program, because in the absence of any family member with lawful
status in the United States, it would not explain why that concern should be
satisfied by permitting family members to remain in the United States. The
decision to grant deferred action to DACA parents thus seems to depend critically
on the earlier decision to make deferred action available to their children. But we
are aware of no precedent for using deferred action in this way, to respond to
humanitarian needs rooted in earlier exercises of deferred action. The logic
underlying such an expansion does not have a clear stopping point: It would
appear to argue in favor of extending relief not only to parents of DACA recipi-
ents, but also to the close relatives of any alien granted deferred action through
DACA or any other program, those relatives’ close relatives, and perhaps the
relatives (and relatives’ relatives) of any alien granted any form of discretionary
relief from removal by the Executive.

For these reasons, the proposed deferred action program for the parents of
DACA recipients is meaningfully different from the proposed program for the
parents of U.S. citizens and LPRs. It does not sound in Congress’s concern for
maintaining the integrity of families of individuals legally entitled to live in the
United States. And unlike prior deferred action programs in which Congress has
acquiesced, it would treat the Executive’s prior decision to extend deferred action
to one population as justifying the extension of deferred action to additional
populations. DHS, of course, remains free to consider whether to grant deferred
action to individual parents of DACA recipients on an ad hoc basis. But in the
absence of clearer indications that the proposed class-based deferred action
program for DACA parents would be consistent with the congressional policies
and priorities embodied in the immigration laws, we conclude that it would not be
permissible.

I11.

In sum, for the reasons set forth above, we conclude that DHS’s proposed
prioritization policy and its proposed deferred action program for parents of U.S.
citizens and lawful permanent residents would be legally permissible, but that the
proposed deferred action program for parents of DACA recipients would not be
permissible.

KARL R. THOMPSON

Principal Deputy Assistant Attorney General
Office of Legal Counsel
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UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS

BROWNSVILLE DIVISION
)
STATE OF TEXAS, et al. )
)
Plaintiffs, )
) No. 1:14-CV-254
\Z )
)
UNITED STATES OF AMERICA, et al. )
)
Defendants. )
)

DECLARATION OF DONALD W. NEUFELD

I, Donald W. Neufeld, hereby make the following declaration with respect to the above
captioned matter.

1. I am the Associate Director for Service Center Operations (SCOPS) for U.S. Citizenship
and Immigration Services (USCIS), a component within the U.S. Department of Homeland
Security (DHS or Department). I have held this position since January 2010. In this position, I
oversee all policy, planning, management and execution functions of SCOPS. My current job
duties includé overseeing a workforce of more than 3,000 government employees and 1,500
contract employees af the four USCIS Service Centers located in California, Nebraska, Texas
and Vermont. These four centers adjudicate about four million immigration-related applications
and requests annually, including all requests for deferred action under the Deferred Action for
Childhood Arrivals (DACA) process.

2. Iwas pfeviously the Deputy/Acting Associate Director for USCIS Domestic Operations
from June 2007 to January 2010 where I oversaw all immigration adjudication activities at

USCIS’s four Service Centers and 87 field offices throughout the United States, as well as 130
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Application Support Centers, four Regional Offices, two Call Centers, the Card Production
Facility and the National Benefits Center. From January 2006> to June 2007, I was Chief of
USCIS Field Operations managing and overseeing the 87 field offices deliverihg immigration
benefit services directly to applicants and petitioners in communities across the United States
and the National Benefits Center (NBC) which performs centralized front-end processing of
certain applications and petitions. My career with USCIS and the legacy Immigration and
Naturalization Service spans more than 30 years, where I have held several leadership positions
including Deputy Assistant District Director for the Los Angeles District, Assistant District
Director and later District Director 6f the Miami District, and Service Center Director for the
California and Nebraska Service Centers. I began my career in 1983, initially hired as a clerk in
the Los Angeles District, then serving as an Information Officer, then an Immigration Examiner,
conducting interviews and adjudicating applications for immigration benefits. I also performed
inspections of arriving passengers at Los Angeles International Airport.

3. Imake this declaration on the basis of my personal knowledge and information made
avaﬂable to me in the course of my official duties.

USCIS’s Role in Immigration Enforcement

4. DHS has three components with responsibilities over the enforcement of the nation’s
immigration laws: (1) Immigration and Customs Enforcement (ICE); (2) Cus';oms and Border
Protecéion (CBP); and (3) USCIS. USCIS is the DHS component that administers a variety of
immigration-related programs. Currently, USCIS adjudicates approximately seven million
applications, petitions and requests per year, including appliéations for naturalization by lawful
permanent residents (LPRS), irrimigrant visa petitions (including employment-based visa

petitions filed by U.S. employers and family-based visa petitions filed by U.S. citizens and
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LPRs), a variety of non-immigrant petitions (including temporary worker categories such as the
H-1B), asylum and refugee status, other humanitarian protections under the Violence Against
Women Act (VAWA) and for victims of trafficking and crimes, humanitarian parole, and
deferred action, among others.

5. USCIS’s current budget is approximately $3.2 billion. This budget is funded
overwhelmingly by user fees paid by individuals who file applications. Only approximately 5%
of our budget is from Congressionally-appropriated taxpayer funds, and those appropriations are
specifically designated for operation and maintenance of the employment verification system,
known as E-Verify, and for limited citizenship-related services (none of which are related to
requests for deferred action).

6. USCIS employs approximately 13,000 federal employees and an additional 5,000
contract employees housed in a range Qf facilities throughout the United States and overseas.
USCIS maintains 87 Field Offices uﬂder its Field Operations Directorate (FOD) and four major
Service Centers under SCOPS. These Service Centers are located in Dallas, Texas; Laguna
Niguel, California; Lincoln, Nebraska; and St. Albans,‘Vermont. Altogether, the Service Centers
employ approximately 3,000 federal workers. USCIS also operates the NBC, which is similar in
size to a Service Center. The NBC performs some limited adjudications, although it was
originally established to prepare cases for adjudication in other offices by conducﬁng pre-
interview case review.

7. The Field Offices and Service Centers adjudicate a wide range of immigration-related
applications and requests. USCIS distributes the responsibility for processing and adjudicating

various categories of applications and requests among the Field Offices and Service Centers
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based on multiple considerations in order to achieve maximum efficiency, reliability,
consistency, and accuracy.

8. The Service Centers are designed to adjudicate applications, petitions and requests of
programs that have higher-volume caseloads, including non-immigrant visa petitions (such as H-
1Bs), I-130 petitions establishing relationships between a U.S. citizen or LPR and a foreign
national relative, employment-based applications for adjuétment of status to lawful permanent
residence, multiple forms of humanitarian protection (including temporary protected status,
protection under the VAWA, non-immigrant status for victims of crimes and trafficking), and
requests for deferred action under the DACA process.’

9. In addition to the Field Offices and Service Centers, USCIS also uses three centralized
“lockboxes” for the initial receipt and processing of most applications, requests, and fee
payments received by the agency each year. At the lockbox, every application and request is
opened, reviewed for basic filing requirements, then fees are collected, and data is captured. In
order to ensure reliability and proper processing, each application and request must be ldgged
into one of the USCIS computer systems, the paper applications and requests must be scanned,
the payment must be processed, a receipt must be issued, and the hardcopy applications and
requests must be distributed to the appropriate Field Office, Service Center, or the NBC for

further processing.

' DACA is not the only deferred action program handled by USCIS Service Centers. For example, the
Vermont Service Center (VSC) currently administers two programs through which individuals may be placed in
deferred action, one related to relief under VAW A and one related to U nonimmigrant status. VAW A allows
certain spouses, children, and parents to self-petition for family-based immigration benefits if they have been
battered or subjected to extreme cruelty by the U.S citizen or LPR spouse or parent, or U.S, citizen son or daughter,
If the VAWA self-petition is approved by VSC, the self-petitioner can file an application for adjustment of status
that is adjudicated by the appropriate field office. In addition, based on the approved self-petition, the self-petitioner
is eligible for consideration for deferred action and for an employment authorization document. VSC adjudicates all
VAWA self-petitions and also administers the deferred action and EAD component of the VAW A program.

506




Case: 15-40238 Document: 00512966901 Page: 6 Date Filed: 03/12/2015
Case 1:14-cv-00254 Document 130-11 Filed in TXSD on 01/30/15 Page 6 of 57

The DACA Process

10. In 2012, then-Secretary of Homeland Security Napolitano “set[] forth how, in the
exercise of our prosecutorial discretion, the Department of Homeland Security (DHS) should
enforce the Nation’s immigration laws.” In doing so, USCIS was tasked with implementing the
DACA process and adjudicating these requests for deferred action. As explained by then-

- Secretary Napolitano, the DACA process supports DHS-wide efforts to efficiently prioritize
overall enforcement resources through the removal of criminals, recent border crossers, and
aliens who pose a threat to national security and public safety, while recognizing humanitarian
principles embedded within our immigration laws. The individﬁals who could be considered for
DACA “lacked the intent to violate the law” because they were “young people brought to this
country as children[.]” She further explained such children and young adults could be
considered, on a case-by-case basis, for deferred action if they met the guidelines, passed a
criminal background check, and lived in the U.S. continuously for five years. Secretary
Napolitano explained that DACA was part of “additional measures to ensure that [DHS’s]
enforcement resources [weré] not expended on these low priority cases but [were] instead
appropriately focused on péople who meet [DHS’s] enforcement priorities.” See Exhibit A (June
15,2012 Memorandum, “Exercising ProsecutorialbDiscretion with Respect to Individuals Who
Came to the United States as Children,” (hereinafter “the Napolitano Memo”)).

11. Under DACA, aliens brought to the United States as children before the age of 16 and
who are determined to meet other certain guidelines, including continuous residence in the

United States since June 15, 2007, can be considered for deferred action on a case-by-case basis.”

% The guidelines for DACA under the Napolitano Memo include: 1) being under the age of 31 as of June 15, .
2012; 2) entering the U.S. before reaching the age of 16; 3) continuously residing in the U.S. since June 15, 2007 to
the present time; 4) being physically present in the U.S. on June 15, 2012 and at the time of making the request for
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Requestors who meet the guidelines are not automatically granted deferred action under DACA.
Rather, each initial DACA request is individually considered, wherein an adjudicator must
determine whether a requestor meets the guidelines and whether there are other factors that
might adversely impact the favorable exercise of discretion.

12. In addition to satisfying the DACA guidelines, requestors must submit to, and pay for, a
background check. Information discovered in the background check process is also considered
in the overall discretionary analysis. If granted, the period of deferred action under the existing
DACA program is—depending on the date of the grant—two or three years.’ Requestoré
simultaneously apply for employment authorization, although the application for employment
authorization is not adjudicated until a decision is made on the underlying DACA reqﬁest.

13. Procedurally, the review and adjudication of an initial request for deferred action under
DACA is a multi-step, case-specific pfocess described in greater detail below. The process
begins with the request being mailed to a USCIS lockbox, which then reviews requests for
cbnipleteness. Following review at the lock-box stage, those requests that are not rejected (as
briefly described below) are sent to one of the four USCIS Service Centers for further
substantive processing. Once a case arrives at a Sérvice Center, a specially trained USCIS
adjudicator is assi gned to determine whether the requestor satisfies the DACA guidelines and

ultimately determine whether a request should be approved or denied.

consideration for DACA; 5) having no lawful status on June 15, 2012; 6) being currently in school, having
graduated or obtained a certificate of completion from high school, having obtained a General Educational
Development (GED) certificate, or being an honorably discharged veteran of the Coast Guard or Armed Forces of
the United States; and, 7) having not been convicted of a felony, a significant misdemeanor, three or more other
misdemeanors, and not otherwise posing a threat to national security or public safety.

3 The 2012 Napolitano Memo directed USCIS to issue two-year periods of deferred action under DACA.
Pursuant to the November, 20, 2014 memo issued by Secretary Johnson, as of November 24, 2014, all first-time
DACA requests and requests for renewals now receive a three-year period of deferred action.
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14. Unlike a “denial,” a DACA request is “rejected” when the lockbox determines upon
intake that the request has a fatal flaw, such as failure to submit the required fee,* failure to sign
the request, illegible or missing required fields on the form, or it is clear that the requestor does
not satisfy the age guidelines.

15. A DACA request is “denied” when a USCIS adjudicator, on a case-by-case basis,
determines that the requestor has not demonstrated that they satisfy the guidelines for DACA or
when an adjudicator determines that deferred action should be denied even though the threshold
guidelines are met. Both scenarios necessarily involve the consideration of and exercise of
USCIS’s discretion.

16. Adjudicators evaluate the evidence each requestor submits in conjunction with the
relevant DACA guidelines, assess the appfopriafe weight to accord such evidence, and ultimately
determine whether the evidence is sufficient to satisfy the guidelines. Adjudicators must utilize
judgment in determining weight accorded to the submitted evidence.

17. Where a guideline is not prescriptive, USCIS must also exeréise significant discretion in
determining whether that guideline, and the requestor’s case in relation to that guideline,
counsels for or against a grant of deferred action. For e);ample, one of the DACA guidelines is
that the requestor “has not been convicted of a felony offense, a signiﬁcaht misdemeanor
offense, multiple misdemeanor offenses, or otherwise poses a threat to national security or public
safety.” See Exhibit A, at 1. While determining whether a requestor has been convicted of a
felony is straightforward, determining whether a‘requestor “poses a threat to national security or

public safety” necessarily involves the exercise of the agency’s discretion.

* Very limited fee exemptions are considered. See Exhibit B (FAQ 8).
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18. Even if'it is determined that a requestor has satisfied the threshold DACA guidelines,
USCIS may exercise discretion to deny a request where other factors make the grant of deferred
action inappropriate. For example, if the DACA requestor is believed to have submitted false
statements or attempted to commit fraud in a prior application or petition, USCIS has denied
DACA even when all the DACA guidelines, including public safety considerations, have been
met. As another example, when USCIS learned that a DACA requestor falsely claimed to be a
U.S. ciﬁzen and had prior removals, as an exercise of discretion, USCIS denied the request even
though those issues are not specifically part of the DACA guidelines.

19. Under current DACA procedures, denials issued solely on discretionary grounds,
including for national security and public safety reasons, are generally requifed to uﬁdergo
review by USCIS headquarters. There is an exception to that requirement for cases involving
gang affiliation—where such affiliation is confirmed by interview—and those cases may be
denied without further guidance from USCIS headquarters. After an adjudicator in a USCIS
Service Center determines that, in‘ his or her discretion, a request should be denied for purely
discretionary reasons, the adjudicatbr may send to USCIS headquarters a “Request for
Adjudicative Guidanée,” which summarizes the case, usually recommends a denial for
discretionary reasons, and seeks concurrence or guidance before rendering a final decision. This
process has been established to allow USCIS to ensure consistency and avoid arbitrary decisions
regarding discretionary denials.

20. Adjudicators have the authority to verify documents, facts, and statements provided by
the requestor by contacting educational institutions, other government agencies, employers, or
other entities. See Exhibit B (USCIS Frequently Asked Questions for DACA Requestors

(hereinafter DACA FAQs)), FAQ 21. In addition, adjudicators at the Service Centers may refer

510




Case: 15-40238  Document: 00512966901 Page: 10 Date Filed: 03/12/2015
Case 1:14-cv-00254 Document 130-11 Filed in TXSD on 01/30/15 Page 10 of 57

a case for interview at a Field Office. See Exhibit C (redacted DACA interview notices).
Typically, an interview would be requested when the adjudicator determines, after careful review
of the request and supporting documents, that a request is deniable, but poténﬁally curable, with
information that can best be received through an interview instead of requesting additional
supporting documents. For example, where an adjudicator suspected a requestor was associated
with a gang, an interview was conducted to question the requéstor regarding this association.

21. An adjudicator may also issue a “Request for Evidence” (RFE) or a Noticé of Intent to
Deny (NOID) to require the requestor to submit additional evidence in support of the request for
DACA. AnRFE is iséued whén not all of the required initial evidence hés been submitted or the
adjudicator determines that the totality of the evidence submitted does not meet the DACA
guidelines or other discretionary factors. A NOID is more appropriate than issuing an RFE when
the officer intends to deny the request based on the evidence already submitted because the
request does not appear to meet DACA guidelines or other discretionary factors, but the request
is not necessarily incurable. Since August 15, 2012 through December 31, 2014, 188,767 RFEs
and 6,496 NOIDs havé been issued in the process of adjudicating DACA requests. Failure to
respond may result in a denial. See Exhibit D (redacted DACA-related RFEs and NOIDs);
Exhibit E. In addition, all DACA requestors must submit to background checks, and requests are
denied if thése background checks show that deferred action would be inappropriate.
Information discovered in this process may be provided to ICE, CBP, and other law enforcement
authorities for further action if appropriate. See Exhibit B (DACA FAQs 19 and 20).

22. If USCIS denies a DACA request, USCIS applies its policy guidance governing the
referral of cases to ICE. Normally, if the case does not involve a criminal offense, fraud, or a

threat to national security or public safety, the case is not referred to ICE for purposes of removal
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proceedings. Many of the cases involving discretionary denials were referred to ICE due to
public safety issues.

23. Since the inception of DACA through December 31, 2014, USCIS accepted as filed
727,164 initial requests for deferred action under DACA. An additional 43,174 requests were
submitted to USCIS, but were rejected at the lockbox stage. Of the 727,164 initial requests that
were accepted for filing, 638,897 were approved, 38,597 were ultimately denied, and the rest
remain pending. All DACA requestors also submit applications for employment authorization.
Of the 970,735 employment authorization applications received, 825,640 were atpprovevd.5 See
Exhibit E.

24. The reasons for these 38,597 denials vary. Most were based on a determination that the
requestor failed to meet certain threshold criteria, such as continuous reéidence in the United
States. Other denials involved cases iﬁ which the deciding official exercised further judgment
and discretion in applying the criteria set forth in the policy, including where individuals were
determined to pose a public safety risk based on the individual circumstances of the case. For
example, DACA requests have been denied for discretionary public safety reasons because the
requestor was suspected of gang membership or gang-related activity, had a series of arrests
without convictions, arrests resulting in pre-trial diversionary programs, or ongoing criminal
investigations. Requests have also been denied on the basis that deferred action was not
appropriate for other reasons not expressly set forth in 2012 DACA Memorandum, such as

evidence of immigration fraud. See supra 9 18 (citing examples). Until very recently, USCIS

5 The total number of employment authorization document application receipts is higher than the number of
DACA requests because USCIS systems do not distinguish between employment authorization document
applications made by initial requestors, renewal requestors, or those seeking to replace an employment authorization
document.

10
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lacked any ability to automatically track and sort the reasons for DACA denials, and it still lacks
the ability to do so for all DACA denials except for very recent ones.
25. DACA is funded exclusively through the fees requestors submit with their DACA
request. No Congressional appropriations are used to administer DACA.

2014 DACA Modifications and
Deferred Action for Parents of U.S. Citizens and LPRs (DAPA)

26. On November 20, 2014, Secretary Johnson issued a memorandum directing DHS to |
implement certain modifications to DACA and to create a process for certain parents of U.S.
Citizens and LPRs to apply for deferred action (DAPA). The DACA modifications include: (1)
allowing individuals over 31 to request deferred action; (2) increasing the period of deferred
action and work authorization from two to three years; and (3) adjusting the date regarding the
beginning of the continﬁous residence period from June 15, 2007 to January 1, 2010. These
modifications will not change the case-by-case process for reviewing DACA requests described
above. USCIS is in the process of determining the procedures for reviewiﬁg requests under
DAPA, and thus USCIS has not yet determined whether the process to adjudicate DAPA requests
will be similar to the DACA process. However, as with DACA, DAPA will be funded through
fees submitted by requestors, and USCIS will not use Congressional appropriations to administer
DAPA.

27. The 2014 DACA modifications and DAPA do not restrict the longstanding authority of
USCIS to grant deferred action in the exercise of its discretion. Accordingly, if a requestor is
denied DACA or DAPA, USCIS may consider deferred action for the requestor if such action is
considered appropriate in the agency’s discretion. See Exhibit B (DACA FAQ 71).

28. USCIS has taken some steps to implement the expanded DACA and DAPA, such as

securing adequate office space and beginning to develop a form, among others. In taking these

11
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steps, USCIS has counted on receiving the fees that will be generated by requestors when
submissions commence in February for DACA and May 2015 for DAPA. USCIS has carefully
calibrated expenses incurred in light of anticipated revenues to ensure the continuing fiscal
integrity of our budget. USCIS’s budget contemplates that we will begin receiving fees from
requestors soon to cover some of the expenses we have already incurred and fund the process as it
continues to go forward.

29. Based on our experience implementing DACA in 2012, we anticipate that fewer than the
total number of estimated persons who might meet the guidelines for DAPA would submit
requests. The total estimated population for DACA was projected to >be approximately 1.2
million individuals in 2012. To date, approximately 720,000 initial DACA requests, or roughly
60% of the total estimated population, have been received by the agency. The projected total
population for DAPA is estimated at approximately 3.85 million. USCIS currently anticipates
approximately 50% of this population will submit requests in the 18-month period after USCIS
begins accepting requests.

30. As the foregoing paragraphs explain, the DACA program requires case-by-case
consideration of each request and provides for individualized adjudicatory judgment and
discretion. Each case is first reviewed by lockbox contractors who reject requests that are
incomplete. All non-rejected cases are then forwarded to a USCIS Service Center for a case-by-
case review. Upon careful review of the case, adjudicators regularly issue RFEs and NOIDs for
additional evidence, where after initially reviewing the request, adjudicators determine the request
is deniable, but also curable with additional evidence. In making a decision on each case,
adjudicators must carefully evaluate the weight of the submitted evidence to ensure compliance

with the discretionary guidelines broadly outlined by the Secretary when establishing DACA.
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They must also make determinations on individual requests based on non-prescriptive guidelines
such as “public safety” and “national security.” Finally, in DACA, USCIS exercises its discretion
by otherwise denying a request where other factors not included in the guidelines would ﬁake the
grant of deferred action inappropriate.

I declare under penalty of perjury that the foregoing is true and correct.

]jonld W Neuﬁéld (//

Executed this 30th day of January of 2015.

13
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EXHIBIT A
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Secretary

U.S. Department of Homeland Security
Washington, DC 20528

@ Homeland
77 Security

June 15, 2012

MEMORANDUM FOR: David V. Aguilar
Acting Commissioner, U.S. Customs and Border Protection

Alejandro Mayorkas
Director, U.S. Citizenship and Immigration Services

John Morton
Director, U.S. Immigration and Customs Enforcement

FROM: Janet Napolitano rﬁ{ /7 %—‘_,
ecurlty 7

Secretary of Home

SUBJECT: Exercising Prosegytorial Discretion with Respect to Individuals
Who Came to the United States as Children

By this memorandum, I am setting forth how, in the exercise of our prosecutorial discretion, the
Department of Homeland Security (DHS) should enforce the Nation’s immigration laws against
certain young people who were brought to this country as children and know only this country as
home. As a general matter, these individuals lacked the intent to violate the law and our ongoing
review of pending removal cases is already offering administrative closure to many of them.
However, additional measures are necessary to ensure that our enforcement resources are not
expended on these low priority cases but are instead appropriately focused on people who meet
our enforcement priorities.

The following criteria should be satisfied before an individual is considered for an exercise of
prosecutorial discretion pursuant to this memorandum:

e came to the United States under the age of sixteen;

e has continuously resided in the United States for a least five years preceding the date of
this memorandum and is present in the United States on the date of this memorandum;

e s currently in school, has graduated from high school, has obtained a general education
development certificate, or is an honorably discharged veteran of the Coast Guard or
Armed Forces of the United States;

e has not been convicted of a felony offense, a significant misdemeanor offense, multiple
misdemeanor offenses, or otherwise poses a threat to national security or public safety;
and

e is not above the age of thirty.

www.dhs.gov
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Our Nation’s immigration laws must be enforced in a strong and sensible manner. They are not
designed to be blindly enforced without consideration given to the individual circumstances of
each case. Nor are they designed to remove productive young people to countries where they
may not have lived or even speak the language. Indeed, many of these young people have
already contributed to our country in significant ways. Prosecutorial discretion, which is used in
so many other areas, is especially justified here.

As part of this exercise of prosecutorial discretion, the above criteria are to be considered
whether or not an individual is already in removal proceedings or subject to a final order of
removal. No individual should receive deferred action under this memorandum unless they first
pass a background check and requests for relief pursuant to this memorandum are to be decided
on a case by case basis. DHS cannot provide any assurance that relief will be granted in all
cases.

1. With respect to individuals who are encountered by U.S. Immigration and Customs
Enforcement (ICE), U.S. Customs and Border Protection (CBP), or U.S. Citizenship and
Immigration Services (USCIS):

e With respect to individuals who meet the above criteria, ICE and CBP should
immediately exercise their discretion, on an individual basis, in order to prevent low
priority individuals from being placed into removal proceedings or removed from the
United States.

e USCIS is instructed to implement this memorandum consistent with its existing guidance
regarding the issuance of notices to appear.

2. With respect to individuals who are in removal proceedings but not yet subject to a final order
of removal, and who meet the above criteria:

¢ ICE should exercise prosecutorial discretion, on an individual basis, for individuals who
meet the above criteria by deferring action for a period of two years, subject to renewal,
in order to prevent low priority individuals from being removed from the United States.

e ICE is instructed to use its Office of the Public Advocate to permit individuals who
believe they meet the above criteria to identify themselves through a clear and efficient
process.

e ICE is directed to begin implementing this process within 60 days of the date of this
memorandum.

e ICE is also instructed to immediately begin the process of deferring action against
individuals who meet the above criteria whose cases have already been identified through
the ongoing review of pending cases before the Executive Office for Immigration
Review.

3. With respect to the individuals who are not currently in removal proceedings and meet the
above criteria, and pass a background check:

e USCIS should establish a clear and efficient process for exercising prosecutorial
discretion, on an individual basis, by deferring action against individuals who meet the
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above criteria and are at least 15 years old, for a period of two years, subject to renewal,
in order to prevent low priority individuals from being placed into removal proceedings
or removed from the United States.

e The USCIS process shall also be available to individuals subject to a final order of
removal regardless of their age.

e USCIS is directed to begin implementing this process within 60 days of the date of this
memorandum.

For individuals who are granted deferred action by either ICE or USCIS, USCIS shall accept
applications to determine whether these individuals qualify for work authorization during this
period of deferred action.

This memorandum confers no substantive right, immigration status or pathway to citizenship.
Only the Congress, acting through its legislative authority, can confer these rights. It remains for
the executive branch, however, to set forth policy for the exercise of discretion within the
framework of the existing law. I have done so here.

Janet Napol#ano
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Frequently Asked Questions

FAQs updated Oct. 23, 2014
General Information for All Requestors

* What is Deferred Action for Childhood Arrivals?
» DACA Process

» Background Checks

» After USCIS Makes a Decision

Initial Requests for DACA
Renewal of DACA

Travel

Criminal Convictions
Miscellaneous

I. General Information for All Requestors

A. What is Deferred Action for Childhood Arrivals?

Over the past several years, this Administration has undertaken an unprecedented effort to transform the immigration enforcement
system into one that focuses on national security, public safety, border security and the integrity of the immigration system. As the
Department of Homeland Security (DHS) continues to focus its enforcement resources on the removal of individuals who pose a
danger to national security or a risk to public safety, DHS will exercise prosecutorial discretion as appropriate to ensure that
enforcement resources are not expended on low priority cases, such as individuals who came to the United States as children and
meet other key guidelines. Individuals who demonstrate that they meet the guidelines below may request consideration of deferred
action for childhood arrivals (DACA) for a period of three years, subject to renewal for a period of three years, and may be eligible for
employment authorization.

You may request consideration of DACA if you:

. Were under the age of 31 as of June 15, 2012;
. Came to the United States before reaching your 16th birthday;
. Have continuously resided in the United States since June 15, 2007, up to the present time;

. Were physically present in the United States on June 15, 2012, and at the time of making your request for consideration of
deferred action with USCIS;

5. Had no lawful status on June 15, 2012, meaning that:
* You never had a lawful immigration status on or before June 15, 2012, or
» Any lawful immigration status or parole that you obtained prior to June 15, 2012, had expired as of June 15, 2012;

A WODN =

6. Are currently in school, have graduated or obtained a certificate of completion from high school, have obtained a General
Educational Development (GED) certificate, or are an honorably discharged veteran of the Coast Guard or Armed Forces of the
United States; and

7. Have not been convicted of a felony, a significant misdemeanor, three or more other misdemeanors, and do not otherwise pose a
threat to national security or public safety.

Individuals can call U.S. Citizenship and Immigration Services (USCIS) at 1-800-375-5283 with questions or to request more
information on DACA. Those with pending requests can also use a number of online self-help tools which include the ability to check
case status and processing times, change your address, and send an inquiry about a case pending longer than posted processing
times or non-delivery of a card or document.

Q1: What is deferred action?

A1: Deferred action is a discretionary determination to defer a removal action of an individual as an act of prosecutorial discretion. For
purposes of future inadmissibility based upon unlawful presence, an individual whose case has been deferred is not considered to be
unlawfully present during the period in which deferred action is in effect. An individual who has received deferred action is authorized
by DHS to be present in the United States, and is therefore considered by DHS to be lawfully present during the period deferred action
is in effect. However, deferred action does not confer lawful status upon an individual, nor does it excuse any previous or subsequent
periods of unlawful presence.

Under existing regulations, an individual whose case has been deferred is eligible to receive employment authorization for the period
of deferred action, provided he or she can demonstrate “an economic necessity for employment.” DHS can terminate or renew
deferred action at any time, at the agency’s discretion.
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Q2: What is DACA?
A2: On June 15, 2012, the Secretary of Homeland Security announced that certain people who came to the United States as children
and meet several key guidelines may request consideration of deferred action for a period of three years, subject to renewal, and
would then be eligible for work authorization.

Individuals who can demonstrate through verifiable documentation that they meet these guidelines will be considered for deferred
action. Determinations will be made on a case-by-case basis under the DACA guidelines.

Q3: Is there any difference between “deferred action” and DACA under this process?
A3: DACA is one form of deferred action. The relief an individual receives under DACA is identical for immigration purposes to the
relief obtained by any person who receives deferred action as an act of prosecutorial discretion.

Q4: If my removal is deferred under the consideration of DACA, am | eligible for employment authorization?
A4: Yes. Under existing regulations, if your case is deferred, you may obtain employment authorization from USCIS provided you can
demonstrate an economic necessity for employment.

Q5: If my case is deferred, am | in lawful status for the period of deferral?
A5: No. Although action on your case has been deferred and you do not accrue unlawful presence (for admissibility purposes) during
the period of deferred action, deferred action does not confer any lawful status.

The fact that you are not accruing unlawful presence does not change whether you are in lawful status while you remain in the United
States. However, although deferred action does not confer a lawful immigration status, your period of stay is authorized by the
Department of Homeland Security while your deferred action is in effect and, for admissibility purposes, you are considered to be
lawfully present in the United States during that time. Individuals granted deferred action are not precluded by federal law from
establishing domicile in the U.S.

Apart from the immigration laws, “lawful presence,” “lawful status” and similar terms are used in various other federal and state laws.
For information on how those laws affect individuals who receive a favorable exercise of prosecutorial discretion under DACA, please
contact the appropriate federal, state or local authorities.

Q6: Can | renew my period of deferred action and employment authorization under DACA?

AB: Yes. You may request consideration for a renewal of your DACA. Your request for a renewal will be considered on a case-by-case
basis. If USCIS renews its exercise of discretion under DACA for your case, you will receive deferred action for another three years,
and if you demonstrate an economic necessity for employment, you may receive employment authorization throughout that period.

Return to top.

B. DACA Process

Q7: How do | request consideration of DACA?

A7: To request consideration of DACA (either as an initial request or to request a renewal), you must submit Form 1-821D,
Consideration of Deferred Action for Childhood Arrivals to USCIS. Please visit www.uscis.gov/i-821d before you begin the process to
make sure you are using the most current version of the form available. This form must be completed, properly signed and
accompanied by a Form |-765, Application for Employment Authorization, and a Form I-765WS, Worksheet, establishing your
economic need for employment. If you fail to submit a completed Form I-765 (along with the accompanying filing fees for that form,
totaling $465), USCIS will not consider your request for deferred action. Please read the form instructions to ensure that you answer
the appropriate questions (determined by whether you are submitting an initial or renewal request) and that you submit all the required
documentation to support your initial request.

You must file your request for consideration of DACA at the USCIS Lockbox. You can find the mailing address and instructions at
www.uscis.gov/i-821d. As of June 5, 2014, requestors must use the new version of the form. After your Form 1-821D, Form |-765, and
Form I-765 Worksheet have been received, USCIS will review them for completeness, including submission of the required fee, initial
evidence and supporting documents (for initial filings).

If it is determined that the request is complete, USCIS will send you a receipt notice. USCIS will then send you an appointment notice
to visit an Application Support Center (ASC) for biometric services, if an appointment is required. Please make sure you read and
follow the directions in the notice. Failure to attend your biometrics appointment may delay processing of your request for
consideration of deferred action, or may result in a denial of your request. You may also choose to receive an email and/or text
message notifying you that your form has been accepted by completing a Form G-1145, E-Notification of Application/Petition
Acceptance.

Each request for consideration of DACA will be reviewed on an individual, case-by-case basis. USCIS may request more information
or evidence from you, or request that you appear at a USCIS office. USCIS will notify you of its determination in writing.

Note: All individuals who believe they meet the guidelines, including those in removal proceedings, with a final removal order, or with
a voluntary departure order (and not in immigration detention), may affirmatively request consideration of DACA from USCIS through
this process. Individuals who are currently in immigration detention and believe they meet the guidelines may not request
consideration of deferred action from USCIS but may identify themselves to their deportation officer or Jail Liaison. You may also
contact the ICE Field Office Director. For more information visit ICE’s website at www.ice.gov/daca.

Q8: Can | obtain a fee waiver or fee exemption for this process?

A8: There are no fee waivers available for employment authorization applications connected to DACA. There are very limited fee
exemptions available. Requests for fee exemptions must be filed and favorably adjudicated before an individual files his/her request
for consideration of DACA without a fee. In order to be considered for a fee exemption, you must submit a letter and supporting
documentation to USCIS demonstrating that you meet one of the following conditions:
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* You are under 18 years of age, have an income that is less than 150 percent of the U.S. poverty level, and are in foster care or
otherwise lacking any parental or other familial support; or

* You are under 18 years of age and homeless; or

* You cannot care for yourself because you suffer from a serious, chronic disability and your income is less than 150 percent of the
U.S. poverty level; or,

* You have, at the time of the request, accumulated $10,000 or more in debt in the past 12 months as a result of unreimbursed
medical expenses for yourself or an immediate family member, and your income is less than 150 percent of the U.S. poverty level.

You can find additional information on our Fee Exemption Guidance Web page. Your request must be submitted and decided before
you submit a request for consideration of DACA without a fee. In order to be considered for a fee exemption, you must provide
documentary evidence to demonstrate that you meet any of the above conditions at the time that you make the request. For evidence,
USCIS will:

* Accept affidavits from community-based or religious organizations to establish a requestor's homelessness or lack of parental or
other familial financial support.

» Accept copies of tax returns, bank statement, pay stubs, or other reliable evidence of income level. Evidence can also include an
affidavit from the applicant or a responsible third party attesting that the applicant does not file tax returns, has no bank accounts,
and/or has no income to prove income level.

» Accept copies of medical records, insurance records, bank statements, or other reliable evidence of unreimbursed medical
expenses of at least $10,000.

» Address factual questions through Requests for Evidence (RFEs).

Q9: If individuals meet the guidelines for consideration of DACA and are encountered by U.S. Customs and Border
Protection (CBP) or U.S. Immigration and Customs Enforcement (ICE), will they be placed into removal proceedings?

A9: DACA is intended, in part, to allow CBP and ICE to focus on priority cases. Under the direction of the Secretary of Homeland
Security, if an individual meets the guidelines for DACA, CBP or ICE should exercise their discretion on a case-by-case basis to
prevent qualifying individuals from being apprehended, placed into removal proceedings, or removed. If individuals believe that, in
light of this policy, they should not have been apprehended or placed into removal proceedings, contact the Law Enforcement Support
Center’s hotline at 1-855-448-6903§) (staffed 24 hours a day, 7 days a week).

Q10: Does this process apply to me if | am currently in removal proceedings, have a final removal order, or have a voluntary
departure order?

A10: This process is open to any individual who can demonstrate he or she meets the guidelines for consideration, including those
who have never been in removal proceedings as well as those in removal proceedings, with a final order, or with a voluntary departure
order (as long as they are not in immigration detention).

Q11: If  am not in removal proceedings but believe | meet the guidelines for consideration of DACA, should | seek to place
myself into removal proceedings through encounters with CBP or ICE?

A11: No. If you are not in removal proceedings but believe that you meet the guidelines, you should submit your DACA request to
USCIS under the process outlined below.

Q12: Can | request consideration of DACA from USCIS if | am in immigration detention under the custody of ICE?

A12: No. If you are currently in immigration detention, you may not request consideration of DACA from USCIS. If you think you may
meet the guidelines of this process, you should identify yourself to your deportation officer or Jail Liaison. You may also contact the
ICE Field Office Director. For more information, visit ICE’s website at www.ice.gov/daca.

Q13: If | am about to be removed by ICE and believe that | meet the guidelines for consideration of DACA, what steps should
| take to seek review of my case before removal?

A13: If you believe you can demonstrate that you meet the guidelines and are about to be removed, you should immediately contact
the Law Enforcement Support Center’s hotline at 1-855-448-6903 (staffed 24 hours a day, 7 days a week).

Q14: What should | do if | meet the guidelines of this process and have been issued an ICE detainer following an arrest by a
state or local law enforcement officer?

A14: If you meet the guidelines and have been served a detainer, you should immediately contact the Law Enforcement Support
Center’s hotline at 1-855-448-6903) (staffed 24 hours a day, 7 days a week).

Q15: If | accepted an offer of administrative closure under the case-by-case review process or my case was terminated as
part of the case-by-case review process, can | be considered for deferred action under this process?

A15: Yes. If you can demonstrate that you meet the guidelines, you will be able to request consideration of DACA even if you have
accepted an offer of administrative closure or termination under the case-by-case review process.

Q16: If | declined an offer of administrative closure under the case-by-case review process, can | be considered for deferred
action under this process?

A16: Yes. If you can demonstrate that you meet the guidelines, you will be able to request consideration of DACA even if you declined
an offer of administrative closure under the case-by-case review process.

Q17: If my case was reviewed as part of the case-by-case review process but | was not offered administrative closure, can |
be considered for deferred action under this process?

A17: Yes. If you can demonstrate that you meet the guidelines, you will be able to request consideration of DACA even if you were not
offered administrative closure following review of your case as part of the case-by-case review process.

Q18: Can I request consideration of DACA under this process if | am currently in a nonimmigrant status (e.g. F-1, E-2, H-4) or
have Temporary Protected Status (TPS)?
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A18: No. You can only request consideration of DACA under this process if you currently have no immigration status and were not in
any lawful status on June 15, 2012.

Q19: Will the information | share in my request for consideration of DACA be used for immigration enforcement purposes?
A19: Information provided in this request is protected from disclosure to ICE and CBP for the purpose of immigration enforcement
proceedings unless the requestor meets the criteria for the issuance of a Notice To Appear or a referral to ICE under the criteria set
forth in USCIS’ Notice to Appear guidance (www.uscis.gov/NTA). Individuals whose cases are deferred pursuant to DACA will not be
referred to ICE. The information may be shared with national security and law enforcement agencies, including ICE and CBP, for
purposes other than removal, including for assistance in the consideration of DACA, to identify or prevent fraudulent claims, for
national security purposes, or for the investigation or prosecution of a criminal offense. The above information sharing policy covers
family members and guardians, in addition to the requestor. This policy, which may be modified, superseded, or rescinded at any time
without notice, is not intended to, does not, and may not be relied upon to create any right or benefit, substantive or procedural,
enforceable by law by any party in any administrative, civil, or criminal matter.

Q20: If my case is referred to ICE for immigration enforcement purposes or if | receive an NTA, will information related to my
family members and guardians also be referred to ICE for immigration enforcement purposes?

A20: If your case is referred to ICE for purposes of immigration enforcement or you receive an NTA, information related to your family
members or guardians that is contained in your request will not be referred to ICE for purposes of immigration enforcement against
family members or guardians. However, that information may be shared with national security and law enforcement agencies,
including ICE and CBP, for purposes other than removal, including for assistance in the consideration of DACA, to identify or prevent
fraudulent claims, for national security purposes, or for the investigation or prosecution of a criminal offense.

This policy, which may be modified, superseded, or rescinded at any time without notice, is not intended to, does not, and may not be
relied upon to create any right or benefit, substantive or procedural, enforceable at law by any party in any administrative, civil, or
criminal matter.

Q21: Will USCIS verify documents or statements that | provide in support of a request for DACA?

A21: USCIS has the authority to verify documents, facts, and statements that are provided in support of requests for DACA. USCIS
may contact education institutions, other government agencies, employers, or other entities in order to verify information.

Return to top.

C. Background Checks

Q22: Will USCIS conduct a background check when reviewing my request for consideration of DACA?
A22: Yes. You must undergo biographic and biometric background checks before USCIS will consider your DACA request.

Q23: What do background checks involve?
A23: Background checks involve checking biographic and biometric information provided by the individuals against a variety of
databases maintained by DHS and other federal government agencies.

Q24: What steps will USCIS and ICE take if | engage in fraud through the new process?

A24: If you knowingly make a misrepresentation, or knowingly fail to disclose facts, in an effort to obtain DACA or work authorization
through this process, you will be treated as an immigration enforcement priority to the fullest extent permitted by law, and be subject to
criminal prosecution and/or removal from the United States.

Return to top.
D. After USCIS Makes a Decision

Q25: Can | appeal USCIS’ determination?
A25: No. You cannot file a motion to reopen or reconsider, and cannot appeal the decision if USCIS denies your request for
consideration of DACA.

You may request a review of your I-821D denial by contacting USCIS’ Call Centers at 1-800-375-5283) to have a service request
created if you believe that you actually did meet all of the DACA guidelines and you believe that your request was denied due to one
of the following errors:

» Denied the request based on abandonment, when you actually responded to an RFE or NOID within the prescribed time;

» Mailed the RFE or NOID to the wrong address although you had submitted a Form AR-11, Change of Address, or changed your
address online at www.uscis.gov before USCIS issued the RFE or NOID;

» Denied the request on the grounds that you did not come to the United States prior to your 16th birthday, but the evidence
submitted at the time of filing shows that you did arrive before reaching that age;

» Denied the request on the grounds that you were under age 15 at the time of filing but not in removal proceedings, while the
evidence submitted at the time of filing show that you indeed were in removal proceedings when the request was filed;

» Denied the request on the grounds that you were 31 or older as of June 15, 2012, but the evidence submitted at the time of filing
shows that you were under the age of 31 as of June 15, 2012;

» Denied the request on the grounds that you had lawful status on June 15, 2012, but the evidence submitted at the time of filing
shows that you indeed were in an unlawful immigration status on that date;

» Denied the request on the grounds that you were not physically present in the United States on June 15, 2012, and up through the
date of filing, but the evidence submitted at the time of filing shows that you were, in fact, present;
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* Denied the request due to your failure to appear at a USCIS ASC to have your biometrics collected, when you in fact either did
appear at a USCIS ASC to have this done or requested prior to the scheduled date of your biometrics appointment to have the
appointment rescheduled; or

» Denied the request because you did not pay the filing fees for Form I-765, Application for Employment Authorization, when you
actually did pay these fees.

If you believe your request was denied due to any of these administrative errors, you may contact our National Customer Service
Center at 1-800-375-5283 or 1-800-767-1833%) (TDD for the hearing impaired). Customer service officers are available Monday —
Friday from 8 a.m. — 6 p.m. in each U.S. time zone.

Q26: If USCIS does not exercise deferred action in my case, will | be placed in removal proceedings?

A26: If you have submitted a request for consideration of DACA and USCIS decides not to defer action in your case, USCIS will apply
its policy guidance governing the referral of cases to ICE and the issuance of Notices to Appear (NTA). If your case does not involve a
criminal offense, fraud, or a threat to national security or public safety, your case will not be referred to ICE for purposes of removal
proceedings except where DHS determines there are exceptional circumstances. For more detailed information on the applicable NTA
policy, visit www.uscis.gov/NTA. If after a review of the totality of circumstances USCIS determines to defer action in your case,
USCIS will likewise exercise its discretion and will not issue you an NTA.

Q27: Can my deferred action under the DACA process be terminated before it expires?
A27: Yes.

DACA is an exercise of prosecutorial discretion and deferred action may be terminated at any time, with or without a Notice of Intent
to Terminate, at DHS’s discretion.

Return to top.

Il. Initial Requests for DACA

Q28: What guidelines must | meet to be considered for deferred action for childhood arrivals (DACA)?
A28: Under the Secretary of Homeland Security’s June 15, 2012 memorandum, in order to be considered for DACA, you must submit
evidence, including supporting documents, showing that you:

1. Were under the age of 31 as of June 15, 2012;

2. Came to the United States before reaching your 16th birthday;

3. Have continuously resided in the United States since June 15, 2007, up to the present time;

4. Were physically present in the United States on June 15, 2012, and at the time of making your request for consideration of
deferred action with USCIS;

5. Had no lawful status on June 15, 2012;

6. Are currently in school, have graduated or obtained a certificate of completion from high school, have obtained a General

Educational Development (GED) certificate, or are an honorably discharged veteran of the Coast Guard or Armed Forces of the
United States; and

7. Have not been convicted of a felony, significant misdemeanor, three or more other misdemeanors, and do not otherwise pose a
threat to national security or public safety.

These guidelines must be met for consideration of DACA. U.S. Citizenship and Immigration Services (USCIS) retains the ultimate
discretion to determine whether deferred action is appropriate in any given case even if the guidelines are met.

Q29: How old must | be in order to be considered for deferred action under this process?
A29:

* If you have never been in removal proceedings, or your proceedings have been terminated before your request for consideration
of DACA, you must be at least 15 years of age or older at the time of filing and meet the other guidelines.

« If you are in removal proceedings, have a final removal order, or have a voluntary departure order, and are not in immigration
detention, you can request consideration of DACA even if you are under the age of 15 at the time of filing and meet the other
guidelines.

« In all instances, you must have been under the age of 31 as of June 15, 2012, to be considered for DACA.

Q30: I first came to the United States before | turned 16 years old and have been continuously residing in the United States
since at least June 15, 2007. Before | turned 16 years old, however, | left the United States for some period of time before
returning and beginning my current period of continuous residence. May | be considered for deferred action under this
process?

A30: Yes, but only if you established residence in the United States during the period before you turned 16 years old, as evidenced,
for example, by records showing you attended school or worked in the United States during that time, or that you lived in the United
States for multiple years during that time. In addition to establishing that you initially resided in the United States before you turned 16
years old, you must also have maintained continuous residence in the United States from June 15, 2007, until the present time to be
considered for deferred action under this process.

Q31: To prove my continuous residence in the United States since June 15, 2007, must | provide evidence documenting my
presence for every day, or every month, of that period?

A31: To meet the continuous residence guideline, you must submit documentation that shows you have been living in the United
States from June 15, 2007, up until the time of your request. You should provide documentation to account for as much of the period
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as reasonably possible, but there is no requirement that every day or month of that period be specifically accounted for through direct
evidence.

It is helpful to USCIS if you can submit evidence of your residence during at least each year of the period. USCIS will review the
documentation in its totality to determine whether it is more likely than not that you were continuously residing in the United States for
the period since June 15, 2007. Gaps in the documentation as to certain periods may raise doubts as to your continued residence fif,
for example, the gaps are lengthy or the record otherwise indicates that you may have been outside the United States for a period of
time that was not brief, casual or innocent.

If gaps in your documentation raise questions, USCIS may issue a Request for Evidence to allow you to submit additional
documentation that supports your claimed continuous residence.

Affidavits may be submitted to explain a gap in the documentation demonstrating that you meet the five-year continuous residence
requirement. If you submit affidavits related to the continuous residence requirement, you must submit two or more affidavits, sworn to
or affirmed by people other than yourself who have direct personal knowledge of the events and circumstances during the period as to
which there is a gap in the documentation. Affidavits may only be used to explain gaps in your continuous residence; they cannot be
used as evidence that you meet the entire five-year continuous residence requirement.

Q32: Does “currently in school” refer to the date on which the request for consideration of deferred action is filed?
A32: To be considered “currently in school” under the guidelines, you must be enrolled in school on the date you submit a request for
consideration of deferred action under this process.

Q33: Who is considered to be “currently in school” under the guidelines?
A33: To be considered “currently in school” under the guidelines, you must be enrolled in:

* a public, private, or charter elementary school, junior high or middle school, high school, secondary school, alternative program, or
homeschool program that meets state requirements;

» an education, literacy, or career training program (including vocational training) that has a purpose of improving literacy,
mathematics, or English or is designed to lead to placement in postsecondary education, job training, or employment and where
you are working toward such placement; or

» an education program assisting students either in obtaining a regular high school diploma or its recognized equivalent under state
law (including a certificate of completion, certificate of attendance, or alternate award), or in passing a GED exam or other state-
authorized exam (e.g., HiSet or TASC) in the United States.

Such education, literacy, career training programs (including vocational training), or education programs assisting students in
obtaining a regular high school diploma or its recognized equivalent under state law, or in passing a GED exam or other state-
authorized exam in the United States, include, but are not limited to, programs funded, in whole or in part, by federal, state, county or
municipal grants or administered by non-profit organizations. Programs funded by other sources may qualify if they are programs of
demonstrated effectiveness.

In assessing whether such programs not funded in whole or in part by federal, state, county or municipal grants or administered by
non-profit organizations are of demonstrated effectiveness, USCIS will consider the duration of the program’s existence; the program’s
track record in assisting students in obtaining a regular high school diploma or its recognized equivalent, in passing a GED or other
state-authorized exam (e.g., HiSet or TASC), or in placing students in postsecondary education, job training, or employment; and
other indicators of the program’s overall quality. For individuals seeking to demonstrate that they are “currently in school” through
enrollment in such a program, the burden is on the requestor to show the program’s demonstrated effectiveness.

Q34: How do | establish that | am currently in school?
A34: Documentation sufficient for you to demonstrate that you are currently in school may include, but is not limited to:

+ evidence that you are enrolled in a public, private, or charter elementary school, junior high or middle school, high school or
secondary school; alternative program, or homeschool program that meets state requirements; or

« evidence that you are enrolled in an education, literacy, or career training program (including vocational training) that:

> has a purpose of improving literacy, mathematics, or English, or is designed to lead to placement in postsecondary
education, job training, or employment and where you are working toward such placement; and

o is funded, in whole or in part, by federal, state, county or municipal grants or is administered by non-profit organizations, or if
funded by other sources, is a program of demonstrated effectiveness; or

« evidence that you are enrolled in an education program assisting students in obtaining a high school equivalency diploma or
certificate recognized under state law (such as by passing a GED exam or other such state-authorized exam [for example, HiSet
or TASC]), and that the program is funded in whole or in part by federal, state, county or municipal grants or is administered by
non-profit organizations or if funded by other sources, is of demonstrated effectiveness.

Such evidence of enrollment may include: acceptance letters, school registration cards, letters from a school or program, transcripts,
report cards, or progress reports which may show the name of the school or program, date of enroliment, and current educational or
grade level, if relevant.

Q35: What documentation may be sufficient to demonstrate that | have graduated from high school?

A35: Documentation sufficient for you to demonstrate that you have graduated from high school may include, but is not limited to, a
high school diploma from a public or private high school or secondary school, a certificate of completion, a certificate of attendance, or
an alternate award from a public or private high school or secondary school, or a recognized equivalent of a high school diploma
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under state law, or a GED certificate or certificate from passing another such state authorized exam (e.g., HiSet or TASC) in the
United States.

Q36: What documentation may be sufficient to demonstrate that | have obtained a GED certificate or certificate from passing
another such state authorized exam (e.g., HiSet or TASC)?

A36: Documentation may include, but is not limited to, evidence that you have passed a GED exam, or other state-authorized exam
(e.g., HiSet or TASC), and, as a result, have received the recognized equivalent of a regular high school diploma under state law.

Q37: If | am enrolled in a literacy or career training program, can | meet the guidelines?

A37: Yes, in certain circumstances. You may meet the guidelines if you are enrolled in an education, literacy, or career training
program that has a purpose of improving literacy, mathematics, or English or is designed to lead to placement in postsecondary
education, job training, or employment and where you are working toward such placement. Such programs include, but are not limited
to, programs funded, in whole or in part, by federal, state, county or municipal grants or administered by non-profit organizations, or if
funded by other sources, are programs of demonstrated effectiveness.

Q38: If | am enrolled in an English as a Second Language (ESL) program, can | meet the guidelines?

A38: Yes, in certain circumstances. Enrollment in an ESL program may be used to meet the guidelines if the ESL program is funded in
whole or in part by federal, state, county or municipal grants, or administered by non-profit organizations, or if funded by other sources
is a program of demonstrated effectiveness. You must submit direct documentary evidence that the program is funded in whole or
part by federal, state, county or municipal grants, administered by a non-profit organization, or of demonstrated effectiveness.

Q39: Will USCIS consider evidence other than that listed in Chart #1 to show that | have met the education guidelines?

A39: No. Evidence not listed in Chart #1 will not be accepted to establish that you are currently in school, have graduated or obtained
a certificate of completion from high school, or have obtained a GED or passed another state-authorized exam (e.g., HiSet or TASC).
You must submit any of the documentary evidence listed in Chart #1 to show that you meet the education guidelines.

Q40: Will USCIS consider evidence other than that listed in Chart #1 to show that | have met certain initial guidelines?
A40: Evidence other than those documents listed in Chart #1 may be used to establish the following guidelines and factual showings if
available documentary evidence is insufficient or lacking and shows that:

* You were physically present in the United States on June 15, 2012;
* You came to the United States before reaching your 16th birthday;

* You satisfy the continuous residence requirement, as long as you present direct evidence of your continued residence in the
United States for a portion of the required period and the circumstantial evidence is used only to fill in gaps in the length of
continuous residence demonstrated by the direct evidence; and

» Any travel outside the United States during the period of required continuous presence was brief, casual, and innocent.

However, USCIS will not accept evidence other than the documents listed in Chart #1 as proof of any of the following guidelines to
demonstrate that you:

* Were under the age of 31 on June 15, 2012; and

« Are currently in school, have graduated or obtained a certificate of completion from high school, have obtained a GED certificate,
or are an honorably discharged veteran of the Coast Guard or Armed Forces of the United States.

For example, even if you do not have documentary proof of your presence in the United States on June 15, 2012, you may still be able
to satisfy the guideline. You may do so by submitting credible documentary evidence that you were present in the United States
shortly before and shortly after June 15, 2012, which, under the facts presented, may give rise to an inference of your presence on
June 15, 2012 as well. However, evidence other than that listed in Chart #1 will not be accepted to establish that you have graduated
high school. You must submit the designated documentary evidence to satisfy that you meet this guideline.

Chart #1 provides examples of documentation you may submit to demonstrate you meet the initial guidelines for consideration of
deferred action under this process. Please see the instructions of Form 1-821D, Consideration of Deferred Action for Childhood
Arrivals, for additional details of acceptable documentation.

Chart #1 Examples of Documents to Submit to Demonstrate You Meet the Guidelines

» Passport or national identity document from your country of origin

« Birth certificate with photo identification

+ School or military ID with photo

* Any U.S. government immigration or other document bearing your name and photo

Proof of identity

Proof U.S. bef 1eth ° Passport with admission stamp
roof you came to U.S. before your 16th . £ 1.94/1-95/1-94w

birthday
» School records from the U.S. schools you have attended

* Any Immigration and Naturalization Service or DHS document stating your date of
entry (Form 1-862, Notice to Appear)

» Travel records
» Hospital or medical records
* Rent receipts or utility bills
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Chart #1 Examples of Documents to Submit to Demonstrate You Meet the Guidelines

* Employment records (pay stubs, W-2 Forms, etc.)

« Official records from a religious entity confirming participation in a religious
ceremony

» Copies of money order receipts for money sent in or out of the country
Birth certificates of children born in the U.S.

Dated bank transactions

Automobile license receipts or registration

» Deeds, mortgages, rental agreement contracts

» Tax receipts, insurance policies

» Form 1-94/1-95/1-94W with authorized stay expiration date
« Final order of exclusion, deportation, or removal issued as of June 15, 2012
» A charging document placing you into removal proceedings

Proof of immigration status

Proof of inUS J 15 * Rent receipts or utility bills
26?% otpresence in L.s. on June 1o, » Employment records (pay stubs, W-2 Forms, etc.)

» School records (letters, report cards, etc.)
* Military records (Form DD-214 or NGB Form 22)
Proof you continuously resided in U.S. « Official records from a religious entity confirming participation in a religious

since June 15, 2007 ceremony _ _
» Copies of money order receipts for money sent in or out of the country

» Passport entries

« Birth certificates of children born in the U.S.
» Dated bank transactions

» Automobile license receipts or registration

) ) » Beleds| rmooiggds meatptsgeponecd ek teactisfrom the school that you are currently
Proof of your education status at the time | auondinginthedJpitesbSiakeseshowing the name(s) of the school(s) and periods of
of requesting consideration of DACA school attendance and the current educational or grade level

» U.S. high school diploma, certificate of completion, or other alternate award
» High school equivalency diploma or certificate recognized under state law

 Evidence that you passed a state-authorized exam, including the GED or other state
-authorized exam (for example, HiSet or TASC) in the United States

, » Form DD-214, Certificate of Release or Discharge from Active Duty
Proof you are an honorably discharged * NGB Form 22, National Guard Report of Separation and Record of Service
veteran of the U.S. Armed Forces or the ’ P P

U.S. Coast Guard » Military personnel records
Military health records

Q41: May | file affidavits as proof that | meet the initial guidelines for consideration of DACA?

A41: Affidavits generally will not be sufficient on their own to demonstrate that you meet the guidelines for USCIS to consider you for
DACA. However, affidavits may be used to support meeting the following guidelines only if the documentary evidence available to you
is insufficient or lacking:

» Demonstrating that you meet the five year continuous residence requirement; and
« Establishing that departures during the required period of continuous residence were brief, casual and innocent.

If you submit affidavits related to the above criteria, you must submit two or more affidavits, sworn to or affirmed by people other than
yourself, who have direct personal knowledge of the events and circumstances. Should USCIS determine that the affidavits are
insufficient to overcome the unavailability or the lack of documentary evidence with respect to either of these guidelines, it will issue a
Request for Evidence, indicating that further evidence must be submitted to demonstrate that you meet these guidelines.

USCIS will not accept affidavits as proof of satisfying the following guidelines:

* You are currently in school, have graduated or obtained a certificate of completion or other alternate award from high school, have
obtained a high school equivalency diploma or certificate (such as by passing the GED exam or other state-authorized exam [for
example, HiSet or TASC]), or are an honorably discharged veteran from the Coast Guard or Armed Forces of the United States;

* You were physically present in the United States on June 15, 2012;
* You came to the United States before reaching your 16th birthday;
* You were under the age of 31 on June 15, 2012; and

* Your criminal history, if applicable.
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If the only evidence you submit to demonstrate you meet any of the above guidelines is an affidavit, USCIS will issue a Request for
Evidence, indicating that you have not demonstrated that you meet these guidelines and that you must do so in order to demonstrate
that you meet that guideline.

Q42: Will | be considered to be in unlawful status if | had an application for asylum or cancellation of removal pending before
either USCIS or the Executive Office for Inmigration Review (EOIR) on June 15, 2012?

A42: Yes. If you had an application for asylum or cancellation of removal, or similar relief, pending before either USCIS or EOIR as of
June 15, 2012, but had no lawful status, you may request consideration of DACA.

Q43: | was admitted for "duration of status" or for a period of time that extended past June 14, 2012, but violated my
immigration status (e.g., by engaging in unauthorized employment, failing to report to my employer, or failing to pursue a full
course of study) before June 15, 2012. May | be considered for deferred action under this process?

A43: No, unless the Executive Office for Immigration Review terminated your status by issuing a final order of removal against you
before June 15, 2012.

Q44: | was admitted for "duration of status™ or for a period of time that extended past June 14, 2012 but "aged out" of my
dependent nonimmigrant status as of June 15, 2012. May | be considered for deferred action under this process?

A44: Yes. For purposes of satisfying the “had no lawful status on June 15, 2012," guideline alone, if you were admitted for “duration of
status” or for a period of time that extended past June 14, 2012 but “aged out” of your dependent nonimmigrant status, on or before
June 15, 2012, (meaning you turned 21 years old on or before June 15, 2012), you may be considered for deferred action under this
process.

Q45: | was admitted for “duration of status” but my status in SEVIS is listed as terminated on or before June 15, 2012. May |
be considered for deferred action under this process?

A45: Yes. For the purposes of satisfying the “*had no lawful status on June 15, 2012,” guideline alone, if your status as of June 15,
2012, is listed as “terminated” in SEVIS, you may be considered for deferred action under this process.

Q46: | am a Canadian citizen who was inspected by CBP but was not issued an 1-94 at the time of admission. May | be
considered for deferred action under this process?

A46: In general, a Canadian citizen who was admitted as a visitor for business or pleasure and not issued an 1-94, Arrival/Departure
Record, (also known as a “non-controlled” Canadian nonimmigrant) is lawfully admitted for a period of six months. For that reason,
unless there is evidence, including verifiable evidence provided by the individual, that he or she was specifically advised that his or her
admission would be for a different length of time, the Department of Homeland Security (DHS) will consider for DACA purposes only,
that the alien was lawfully admitted for a period of six months. Therefore, if DHS is able to verify from its records that your last non-
controlled entry occurred on or before Dec. 14, 2011, DHS will consider your nonimmigrant visitor status to have expired as of June
15, 2012 and you may be considered for deferred action under this process.

Q47: | used my Border Crossing Card (BCC) to obtain admission to the United States and was not issued an 1-94 at the time
of admission. May | be considered for deferred action under this process?

A47: Because the limitations on entry for a BCC holder vary based on location of admission and travel, DHS will assume that the BCC
holder who was not provided an 1-94 was admitted for the longest period legally possible—30 days—unless the individual can
demonstrate, through verifiable evidence, that he or she was specifically advised that his or her admission would be for a different
length of time. Accordingly, if DHS is able to verify from its records that your last admission was using a BCC, you were not issued an |
-94 at the time of admission, and it occurred on or before May 14, 2012, DHS will consider your nonimmigrant visitor status to have
expired as of June 15, 2012, and you may be considered for deferred action under this process.

Q48: Do | accrue unlawful presence if | have a pending initial request for consideration of DACA?

A48: You will continue to accrue unlawful presence while the request for consideration of DACA is pending unless you are under 18
years of age at the time of the request. If you are under 18 years of age at the time you submit your request, you will not accrue
unlawful presence while the request is pending, even if you turn 18 while your request is pending with USCIS. If action on your case is
deferred, you will not accrue unlawful presence during the period of deferred action. However, having action deferred on your case will
not excuse previously accrued unlawful presence.

Return to top.

I1l. Renewal of DACA

Q49: When should I file my renewal request with U.S. Citizenship and Immigration Services (USCIS)?

A49: USCIS strongly encourages you to submit your Deferred Action for Childhood Arrivals (DACA) renewal request between 150
days and 120 days before the expiration date located on your current Form 1-797 DACA approval notice and Employment
Authorization Document (EAD). Filing during this window will minimize the possibility that your current period of DACA will expire
before you receive a decision on your renewal request. If you have filed your renewal request at least 120 days before your deferred
action expires and USCIS is delayed in processing your renewal request, USCIS may provide you with DACA and employment
authorization for up to an additional 120 days.

USCIS’ current goal is to process DACA renewal requests within 120 days. However, you may submit an inquiry about the status of
your renewal request after it has been pending more than 105 days. To submit an inquiry online, please visit https://egov.uscis.gov/e-
request.
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Please Note: USCIS will not provide any such short-term deferred action and employment authorization when USCIS is delayed in
reaching a final decision on your renewal request because, for example: 1) of factors within your control (such as failure to file the
renewal request within the suggested timeframe or filing an incomplete renewal request); 2) additional time is needed to resolve
issues with background or security checks in your case; and/or 3) your renewal submission contained evidence that you may not
satisfy the DACA renewal guidelines and USCIS must send you a request for additional information or explanation.

Q50: Can I file a renewal request outside the recommended filing period of 150 days to 120 days before my current DACA
expires?

A50: Yes, you may submit your renewal request outside of the recommended filing window.

However:

« If you file before the recommended filing window (meaning more than 150 days before your current period of DACA expires),
USCIS may reject your submission and return it to you with instructions to resubmit your request within the recommended filing
period.

« If you file after the recommended filing period (meaning less than 120 days before your current period of DACA expires), USCIS
will not consider providing you with any additional short-term period of deferred action and employment authorization before
reaching a final decision on your renewal request. This will be true even if your current period of DACA expires while USCIS is
considering your renewal request.

If you file after your most recent DACA period expired, but within one year of its expiration, you may submit a request to renew your
DACA. If you are filing beyond one year after your most recent period of DACA expired, you may still request DACA by submitting a
new initial request.

Q51: How will USCIS evaluate my request for renewal of DACA:
A51: You may be considered for renewal of DACA if you met the guidelines for consideration of Initial DACA (see above) AND you:
1. Did not depart the United States on or after Aug. 15, 2012, without advance parole;

2. Have continuously resided in the United States since you submitted your most recent request for DACA that was approved up to
the present time; and

3. Have not been convicted of a felony, a significant misdemeanor, or three or more misdemeanors, and do not otherwise pose a
threat to national security or public safety.

These guidelines must be met for consideration of DACA renewal. USCIS retains the ultimate discretion to determine whether
deferred action is appropriate in any given case even if the guidelines are met.

Q512 Do | accrue unlawful presence if | am seeking renewal and my previous period of DACA expires before | receive a
renewal of deferred action under DACA? Similarly, what would happen to my work authorization?

A52: Yes, if your previous period of DACA expires before you receive a renewal of deferred action under DACA, you will accrue
unlawful presence for any time between the periods of deferred action unless you are under 18 years of age at the time you submit
your renewal request.

Similarly, if your previous period of DACA expires before you receive a renewal of deferred action under DACA, you will not be
authorized to work in the United States regardless of your age at time of filing until and unless you receive a new employment
authorization document from USCIS.

However, if you have filed your renewal request with USCIS approximately 120 days before your deferred action and EAD expire and
USCIS is unexpectedly delayed in processing your renewal request, USCIS may provide deferred action and employment
authorization for a short period of time.

Q53. Do | need to provide additional documents when | request renewal of deferred action under DACA?

A53. No, unless you have new documents pertaining to removal proceedings or criminal history that you have not already submitted
to USCIS in a previously approved DACA request. USCIS, however, reserves the authority to request at its discretion additional
documents, information or statements relating to a DACA renewal request determination.

CAUTION: If you knowingly and willfully provide materially false information on Form [-821D, you will be committing a federal felony
punishable by a fine, or imprisonment up to five years, or both, under 18 U.S.C. Section 1001. In addition, individuals may be placed
into removal proceedings, face severe penalties provided by law, and be subject to criminal prosecution.

Q54. If | am no longer in school, can | still request to renew my DACA?

A54. Yes. Neither Form 1-821D nor the instructions ask renewal requestors for information about continued school enrollment or
graduation. The instructions for renewal requests specify that you may be considered for DACA renewal if you met the guidelines for
consideration of initial DACA, including the educational guidelines and:

1. Did not depart the United States on or after August 15, 2012, without advance parole;

2. Dave continuously resided in the United States, up to the present time, since you submitted your most recent request for DACA
that was approved; and
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3. Have not been convicted of a felony, a significant misdemeanor or three or more misdemeanors, and are not a threat to national
security or public safety.

Q55. If I initially received DACA and was under the age of 31 on June 15, 2012, but have since become 31 or older, can I still
request a DACA renewal?
A55. Yes. You may request consideration for a renewal of DACA as long as you were under the age of 31 as of June 15, 2012.

1IV. Travel

Q56: May | travel outside of the United States before | submit an initial Deferred Action for Childhood Arrivals (DACA)
request or while my initial DACA request remains pending with the Department of Homeland Security (DHS)?

A56: Any unauthorized travel outside of the United States on or after Aug. 15, 2012, will interrupt your continuous residence and you
will not be considered for deferred action under this process. Any travel outside of the United States that occurred on or after June 15,
2007, but before Aug. 15, 2012, will be assessed by U.S. Citizenship and Immigration Services (USCIS) to determine whether the
travel qualifies as brief, casual and innocent. (See Chart #2.)

CAUTION: You should be aware that if you have been ordered deported or removed, and you then leave the United States, your
departure will likely result in your being considered deported or removed, with potentially serious future immigration consequences.

Q57: If my case is deferred under DACA, will | be able to travel outside of the United States?

A57: Not automatically. If USCIS has decided to defer action in your case and you want to travel outside the United States, you must
apply for advance parole by filing a Form I-131, Application for Travel Document and paying the applicable fee ($360). USCIS will
determine whether your purpose for international travel is justifiable based on the circumstances you describe in your request.
Generally, USCIS will only grant advance parole if your travel abroad will be in furtherance of:

» humanitarian purposes, including travel to obtain medical treatment, attending funeral services for a family member, or visiting an
ailing relative;

 educational purposes, such as semester-abroad programs and academic research, or;

» employment purposes such as overseas assignments, interviews, conferences or, training, or meetings with clients overseas.

Travel for vacation is not a valid basis for advance parole.

You may not apply for advance parole unless and until USCIS defers action in your case under the consideration of DACA. You
cannot apply for advance parole at the same time as you submit your request for consideration of DACA. All advance parole requests
will be considered on a case-by-case basis.

If USCIS has deferred action in your case under the DACA process after you have been ordered deported or removed, you may still
request advance parole if you meet the guidelines for advance parole described above.

CAUTION: However, for those individuals who have been ordered deported or removed, before you actually leave the United States,
you should seek to reopen your case before the Executive Office for Immigration Review (EOIR) and obtain administrative closure or
termination of your removal proceeding. Even after you have asked EOIR to reopen your case, you should not leave the United States
until after EOIR has granted your request. If you depart after being ordered deported or removed, and your removal proceeding has
not been reopened and administratively closed or terminated, your departure may result in your being considered deported or
removed, with potentially serious future immigration consequences. If you have any questions about this process, you may contact
U.S. Immigration and Customs Enforcement (ICE) through the local ICE Office of the Chief Counsel with jurisdiction over your case.

CAUTION: If you travel outside the United States on or after Aug. 15, 2012, without first receiving advance parole, your departure
automatically terminates your deferred action under DACA.

Q58: Do brief departures from the United States interrupt the continuous residence requirement?

A58: A brief, casual and innocent absence from the United States will not interrupt your continuous residence. If you were absent from
the United States, your absence will be considered brief, casual and innocent if it was on or after June 15, 2007, and before Aug. 15,
2012, and:

1. The absence was short and reasonably calculated to accomplish the purpose for the absence;
2. The absence was not because of an order of exclusion, deportation or removal;

3. The absence was not because of an order of voluntary departure, or an administrative grant of voluntary departure before you
were placed in exclusion, deportation or removal proceedings; and

4. The purpose of the absence and/or your actions while outside the United States were not contrary to law.

Once USCIS has approved your request for DACA, you may file Form |-131, Application for Travel Document, to request advance
parole to travel outside of the United States.

CAUTION: If you travel outside the United States on or after Aug. 15, 2012, without first receiving advance parole, your departure
automatically terminates your deferred action under DACA.

Travel Guidelines (Chart #2)

Travel Dates Type of Travel Does It Affect Continuous Residence
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Travel Dates

On or after June 15,

2007, but before Aug.

15, 2012

On or after Aug. 15,
2012, and before you
have requested
deferred action

On or after Aug. 15,
2012, and after you
have requested
deferred action

On or after Aug. 15,
2012 and after
receiving DACA

Type of Travel

Brief, casual and
innocent

For an extended time
Because of an order of
exclusion, deportation,
voluntary departure, or
removal

To participate in criminal
activity

Any

Any

Any

Does It Affect Continuous Residence

No

Yes

Yes. You cannot apply for advance parole unless and until DHS has
determined whether to defer action in your case and you cannot travel until you
receive advance parole.

In addition, if you have previously been ordered deported and removed and
you depart the United States without taking additional steps to address your
removal proceedings, your departure will likely result in your being considered
deported or removed, with potentially serious future immigration
consequences.

It depends. If you travel after receiving advance parole, the travel will not
interrupt your continuous residence. However, if you travel without receiving
advance parole, the travel will interrupt your continuous residence.

Q59: May | file a request for advance parole concurrently with my DACA package?

A59: Concurrent filing of advance parole is not an option at this time. DHS is, however, reviewing its policy on concurrent filing of
advance parole with a DACA request. In addition, DHS is also reviewing eligibility criteria for advance parole. If any changes to this
policy are made, USCIS will update this FAQ and inform the public accordingly.

V. Criminal Convictions

Return to top.

Q60: If | have a conviction for a felony offense, a significant misdemeanor offense, or multiple misdemeanors, can | receive
an exercise of prosecutorial discretion under this new process?

AB0: No. If you have been convicted of a felony offense, a significant misdemeanor offense, or three or more other misdemeanor
offenses not occurring on the same date and not arising out of the same act, omission, or scheme of misconduct, you will not be
considered for Deferred Action for Childhood Arrivals (DACA) except where the Department of Homeland Security (DHS) determines
there are exceptional circumstances.

Q61: What offenses qualify as a felony?
A61: A felony is a federal, state, or local criminal offense punishable by imprisonment for a term exceeding one year.

Q62: What offenses constitute a significant misdemeanor?
AB2: For the purposes of this process, a significant misdemeanor is a misdemeanor as defined by federal law (specifically, one for
which the maximum term of imprisonment authorized is one year or less but greater than five 