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(I)

QUESTION PRESENTED

Whether efforts by the United States to mitigate
ongoing erosion caused by a government navigation
project prevent accrual of landowners’ erosion-based
takings claims, thereby extending the time for bringing
those claims.
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PARTIES TO THE PROCEEDING

Petitioner is the United States of America.
Respondents are: John H. Banks; Mary E. Banks;

Robert Cunat; June M. Cunat; Ehret Michigan Trust;
Greenbriar Development; George J. Gregule, Jr.;
Robert J. Kane; Patricia A. Kane; Frank F. Lahr;
Charlotte D. Lahr; Notre Dame Path Association;
Thelma McKay Trust; Robert F. Pancoast; Pamela S.
Pancoast; Dorothy A. Renner; Yolanda P. Stevens;
Marcia A. Wineberg; Richard Neuser; Donald R.
Chapman; Gail L. Chapman; Frank J. Bunker, M.D.; L.
Richard Marzke; Nancy A. Marzke; Gregory R. Bovee;
Candace C. Bovee; J. Thomas Conklin Trust; James W.
Errant and Elizabeth S. Errant Trust; Marc Del
Mariani; Mary Del Mariani; Richard R. Carter; M. Lynn
Carter; Michael R. Anderson; Janice Anderson;
Carolynne K. Morvis Trust; Donald D. Miller; Judith E.
Miller; Ruth C. Cosgrove Trust; Country, L.L.C.;
Leonard J. Smith; Herzl Ragins, M.D.; Roger B.
Wilschke; Ann C. Wilschke; Kent Werger; Margaret
Werger; Michael S. Walsh; Kay F. Varga a/k/a Kay F.
Smith; Victoria L. Jackson; Hyun S. Jyung Trust;
Robert D. Melcher; and Maria Melcher.
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In the Supreme Court of the United States

No.  03-402

UNITED STATES OF AMERICA, PETITIONER

v.

JOHN H. BANKS, ET AL.

ON PETITION FOR A WRIT OF CERTIORARI
TO THE UNITED STATES COURT OF APPEALS

FOR THE FEDERAL CIRCUIT

PETITION FOR A WRIT OF CERTIORARI

The Solicitor General, on behalf of the United States
of America, respectfully petitions for a writ of certio-
rari to review the judgment of the United States Court
of Appeals for the Federal Circuit in this case.

OPINIONS BELOW

The opinion of the court of appeals (App., infra, 1a-
12a) is reported at 314 F.3d 1304.  The decision of the
Court of Federal Claims (App., infra, 13a-62a) is re-
ported at 49 Fed. Cl. 806.

JURISDICTION

The judgment of the court of appeals was entered on
January 2, 2003.  A petition for rehearing was denied on
May 16, 2003 (App., infra, 63a-64a).  On August 5, 2003,
the Chief Justice extended the time within which to file
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a petition for a writ of certiorari to and including
September 13, 2003.  The jurisdiction of this Court is
invoked under 28 U.S.C. 1254(1).

STATUTE INVOLVED

Section 2501 of Title 28 of the United States Code
provides in pertinent part:

Every claim of which the United States Court of
Federal Claims has jurisdiction shall be barred
unless the petition thereon is filed within six years
after such claim first accrues.

*     *     *     *     *

STATEMENT

This case presents the question of determining the
correct rule of accrual in an inverse-condemnation
action, when the plaintiffs allege that a government
navigation project is causing erosion of their property.
Such actions commonly involve claims for tens (or
sometimes even hundreds) of millions of dollars in
compensation from the government.  The Federal Cir-
cuit has adopted an accrual rule that is vague and
difficult to apply, denies the government certainty
about its exposure to takings claims, and has the per-
verse effect of discouraging the U.S. Army Corps of
Engineers (Corps) from undertaking efforts to mitigate
erosion associated with its projects.

1. a. Since the 1830s, the United States has
maintained jetties in connection with the navigation
channel to and from St. Joseph Harbor, on the eastern
shore of Lake Michigan in southern Michigan.  App.,
infra, 3a, 15a & n.3, 36a & n.17.  In 1903, the Corps
completed construction of two major jetties—each more
than a half mile long—that run out from the mouth of
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the St. Joseph River and form the harbor channel.  Id.
at 3a, 15a; see Asselin v. United States, No. K23-73, Op.
2 (W.D. Mich. Mar. 10, 1982) (Asselin Op.) (appended to
2/9/01 Gov’t Mot. to Dismiss).

Between 1950 and 1989, the Corps refurbished the
aging harbor jetties by cladding them with steel-sheet
piling.  App., infra, 3a, 16a.  Respondents contend that
the steel-clad jetties block the north-south littoral flow
of waterborne sand that otherwise might accumulate
south of the jetties, which accelerates erosion of the
southern shoreline.  Id. at 3a, 16a, 33a, 35a.  The erosive
effect of the jetties on nearby properties to the south is
not disputed.  Indeed, during the 1960s the Corps con-
sidered various ways of alleviating shore erosion as
part of its refurbishment of the jetties, but determined
that it lacked statutory authority for such mitigation
efforts at that time.  Asselin Op. 2-3.

The trial court determined—and the court of appeals
accepted—that, without the jetties, natural processes
would cause the shoreline to erode at a rate of approxi-
mately one foot per year.  App., infra, 34a; see id. at 3a.
Respondents allege that, during the relevant period in
this case, the shoreline south of the jetties has been
eroding at a rate of approximately two feet per year.
Id. at 3a, 16a.  Based on respondents’ allegations, lake-
front properties to the south of the jetties receded by
about 80 feet between 1950 and 1989.  Id. at 58a.  Re-
spondents concede that the erosive effect of the jetties
is “apparent,” id. at 46a, 56a, 57a, 58a, and their expert
witness testified in a deposition in this case that the
long-term erosive effect has been noticeable to prop-
erty owners in the area, id. at 43a-45a.

Historically, the Corps has dredged sand in order to
maintain the navigation channel for St. Joseph Harbor
and dumped the dredged material into the open waters
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of Lake Michigan.  Such dredging and open-water dis-
posal has not occurred since 1983 at the latest, however.
App., infra, 23a n.6.

b. In 1973, Dean and Donna Asselin and 17 other
owners of lakefront property sued the United States
under the Federal Tort Claims Act (FTCA), 28 U.S.C.
1346(b), in the District Court for the Western District
of Michigan.  Like respondents here, the Asselin
plaintiffs alleged that the St. Joseph Harbor jetties
interrupt the north-south littoral drift of sand and cause
erosion of beaches and dunes.  A s s e l i n  Op. 2.  The Corps
acknowledged in that litigation that the harbor jetties
contribute to the erosion of lakefront properties to the
south.  App., infra, 3a, 39a & n.19, 52a-53a & n.24.  In
1982, however, the district court granted summary
judgment for the government because it determined
that the Corps’ decision not to attempt to mitigate
erosion as part of the jetty refurbishment was within
the scope of the FTCA’s “discretionary function”
exception, 28 U.S.C. 2680(a).  See Asselin Op. 6-7.

c. In 1968, Congress authorized the Corps, in its dis-
cretion, to study and implement “structural and non-
structural measures for the prevention or mitigation
of shore damages attributable to Federal navigation
works.”  33 U.S.C. 426i(a).  That authorization is con-
tained in Section 111 of the River and Harbor Act of
1968, Pub. L. No. 90-483, 82 Stat. 735.  The Corps’ en-
suing efforts to prevent and mitigate erosion are known
as the Section 111 program.

In 1976, the Corps began a so-called “beach nourish-
ment” program under Section 111 in an effort to reduce
or prevent the erosion that is caused by the St. Joseph
Harbor jetties.  See App., infra, 3a-4a.  Primarily, the
Corps placed dredged sand on beaches south of the
jetties.  Id. at 42a.  Between 1986 and 1993, the Corps



5

also deposited coarser material onto the beaches in an
effort to replicate the shoreline’s natural erosion
protection.  Id. at 4a, 42a.  In 1995, the Corps expanded
the mitigation program to include the placement of
rocks on the lake bed near the shoreline.  Id. at 4a, 42a,
46a.

In 1996, the Corps prepared a technical report stat-
ing that the erosion of the St. Joseph’s shoreline is a
permanent condition, but that the beach nourishment
program might have had some beneficial effects.  App.,
infra, 5a, 56a.  In 1997, the Corps concluded in another
report that the beach nourishment program was not a
cost-effective way of protecting the shoreline against
erosion.  Id. at 43a.  In 1999, the Corps determined that
the erosion of the southern shoreline was irreversible.
Id. at 5a; see id. at 54a-55a.

2. Respondents own various parcels of lakefront
property south of St. Joseph Harbor and within five
miles of the harbor jetties.  App., infra, 2a.  On July 9,
1999, respondents filed an inverse-condemnation action
in the Court of Federal Claims under the Tucker Act,
28 U.S.C. 1491.  Respondents seek, among other relief,
compensation for sand, bluffs, and other shore-front
property lost to erosion.  See App., infra, 2a-3a, 14a-
16a.1

In July 2001, the Court of Federal Claims granted
the government’s motion to dismiss on statute-of-
limitations grounds.  App., infra, 13a-62a.  The court
determined in light of respondents’ allegations and the

                                                  
1 This case was initiated as a putative class action on behalf of

approximately 200 landowners.  After the Court of Federal Claims
declined to certify a class, the original named plaintiffs and ad-
ditional plaintiffs filed individual claims against the government.
App., infra, 2a, 14a-15a.
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evidence collected for trial (see id. at 17a n.4, 23a) that
respondents’ claims accrued no later than 1989, when
the steel-cladding of the jetties was completed.
Therefore, the court concluded, respondents’ suit in
1999 was untimely under 28 U.S.C. 2501, which
provides that “[e]very claim of which the United States
Court of Federal Claims has jurisdiction shall be barred
unless the petition thereon is filed within six years after
such claim first accrues.”  See App., infra, 57a-59a, 62a.

The claims court determined that respondents had
failed to carry their burden of “show[ing] that it was
not clear” in July 1993 (i.e., six years before they filed
their claims) “that the Corps’ activities in St. Joseph’s
Harbor were causing permanent erosion of plaintiffs’
shoreline property.”  App., infra, 27a-28a.  The court
emphasized that the St. Joseph Harbor jetties were
built in 1903, that the erosion of respondents’ property
and the connection between the jetties and the erosion
have been apparent for many years, and that “the
Corps has recognized openly” (id. at 40a) since at least
the mid-1970s “that the jetties contribute to shoreline
erosion.  See id. at 35a-40a.  The court noted that
respondents’ own expert testified that the processes by
which jetties cause erosion “were known in the 60’s and
70’s,” id. at 38a.

The court rejected respondents’ contention that their
cause of action did not accrue during the decades, from
the mid-1970s to the late 1990s, while the Corps was
undertaking mitigation efforts aimed at lessening
erosion south of St. Joseph Harbor.  See App., infra,
50a-59a.  Respondents argued that it was not clear
during those years that the jetties’ erosive effect would
be permanent and irreversible.  The court deemed it
dispositive that the Corps’ activities were well-known
and the relatively severe erosion near the jetties was
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obvious.  Those facts, the court determined, “put
plaintiffs on inquiry notice of their potential takings
claims” by 1989.  Id. at 58a.

The claims court also rejected respondents’ reliance
on United States v. Dickinson, 331 U.S. 745 (1947).  See
App., infra, 56a-59a; see also id. at 20a-22a (discussing
Dickinson).  Dickinson arose from the construction of a
federal dam on a river in West Virginia for the purpose
of creating a deeper channel for navigation.  The dam
permanently flooded upstream land and caused erosion
along the shore of the newly created reservoir. The
government argued that inverse-condemnation actions
by upstream landowners under the Tucker Act accrued
when the government began to impound water behind
the dam, because the eventual height of the impounded
waters was known at that time.  See 331 U.S. at 746-
747.  This Court rejected the government’s argument.
Although not deciding whether the landowners could
have sued as soon as “innundation threaten[ed],” the
Court held that the landowners were not required to
sue “until the situation bec[ame] stabilized” and “the
consequences of inundation ha[d] so manifested them-
selves that a final account may be struck.”  Id. at 749.
The Court also agreed with the landowners that they
were entitled to recover, as part of their takings claim,
for “the cost of protective measures which the land-
owners might have taken to prevent the[ir] loss” from
erosion.  Id. at 747.

The Court of Federal Claims disagreed with the view
that, under Dickinson, “a cause of action for a taking
does not accrue until all the damages resulting from the
taking can be finally calculated.”  App., infra, 21a.  In
this case, the court determined that respondents’ suit
was filed too late under Dickinson because “by 1989,
the gradual process of shoreline erosion set into motion
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by the government had resulted in a permanent taking
and the extent of the damage had become reasonably
foreseeable.”  Id. at 59a.

3. The Federal Circuit reversed and remanded.
App., infra, 1a-12a.  Quoting Dickinson, 331 U.S. at 749,
the court of appeals stated that the accrual of a Tucker
Act claim for an alleged government taking worked by
a gradual physical process “occurs when the situation
has ‘stabilized.’ ”  App., infra, 6a.  The court concluded,
however, that the situation does not stabilize, and a
potential takings claim does not accrue under the
Tucker Act, as long as there is “justifiable uncertainty
about the permanency of the taking” and “the ‘perma-
nent nature’ of the taking” therefore is not “evident.”
Id. at 10a (quoting Boling v. United States, 220 F.3d
1365, 1372 (Fed. Cir. 2000)).

Applying its accrual rule to the facts of this case, the
court of appeals concluded that, beginning in the 1970s,
“uncertainty was created by the Corps’ mitigation
plan,” App., infra, 10a, and respondents’ cause of action
did not accrue until the late 1990s, when “the Corps’
1996 Report, 1997 Report, and 1999 Report collectively
indicated that erosion was permanent and irreversible,”
id. at 11a.  Thus, the court determined that the 1999
suit was timely even though the Corps’ cladding of the
harbor jetties had been completed a decade earlier and
the jetty-caused erosion of respondents’ property had
been obvious for at least that long.

4. On May 16, 2003, the court of appeals denied the
government’s petition for rehearing.  Judge Clevenger
would have granted the petition.  App., infra, 63a-64a.

REASONS FOR GRANTING THE PETITION

The Federal Circuit’s decision in this case incorrectly
applies United States v. Dickinson, 331 U.S. 745 (1947),
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and ignores respondents’ long awareness of the facts
underlying their claims.  The decision exposes the
government to open-ended takings liability, in violation
of the Tucker Act’s six-year limitations rule.  It also
threatens to disrupt the Section 111 mitigation program
of the U.S. Army Corps of Engineers.

Because of the Federal Circuit’s exclusive appellate
jurisdiction over inverse-condemnation claims against
the federal government, there is no foreseeable likeli-
hood that the accrual issue presented in this case will be
resolved correctly by the lower courts.  Other courts of
appeals, however, have held correctly in the context of
tort claims that the government’s efforts to remediate
the collateral effects of its own activity do not excuse
potential plaintiffs from filing claims that arise out of
the underlying activity. This Court’s intervention is
warranted to bring the Federal Circuit’s cases into line
with those decisions of other Courts of Appeals, protect
the Corps and the Treasury against stale claims as to
which there has been no waiver of sovereign immunity
under the Tucker Act, and enable the Corps to proceed
with beneficial mitigation efforts under Section 111
without fear of thereby exposing the United States to
takings liability.

1. a. The determination of when a cause of action
“first accrues” and the six-year limitations period be-
gins to run under 28 U.S.C. 2501 requires “due regard”
for the “practical ends which are to be served by any
limitation of the time within which an action must be
brought.”  Crown Coat Front Co. v. United States, 386
U.S. 503, 517 (1967).  Limitations periods “represent a
pervasive legislative judgment that it is unjust to fail to
put the adversary on notice to defend within a specified
period of time and that the right to be free of stale
claims in time comes to prevail over the right to pro-
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secute them.”  United States v. Kubrick, 444 U.S. 111,
117 (1979) (internal quotation marks omitted).  In the
particular context of suits against the government,
limitations periods also constitute integral restrictions
on waivers of sovereign immunity.  See id. at 117-
118.  Thus, like other limitations provisions that affect
the government, Section 2501 should be construed to
effectuate “its obvious purpose, which is to encourage
the prompt presentation of claims.”  Id. at 117.

A judicial policy that “postpone[s] indefinitely the
commencement of the running of the statutory period”
violates that rule of construction.  Crown Coat Front
Co., 386 U.S. at 517; see Klehr v. A. O. Smith Corp., 521
U.S. 179, 187 (1997) (accrual rule that may “lengthen[]
the limitations period dramatically” “conflicts with
a basic objective—repose—that underlies limitations
periods”).  The problem becomes particularly acute
when a judicial accrual rule “would permit plaintiffs
who know of the defendant’s pattern of activity simply
to wait, sleeping on their rights, as the pattern con-
tinues” and the defendant’s potential liability grows.
Klehr, 521 U.S. at 187 (internal quotation marks and
citations omitted).

The Federal Circuit’s application of Section 2501 in
this case defies those settled principles.  Respondents
have conceded that they were aware of the jetty-caused
erosion of their properties by 1989 at the latest.  See
App., infra, 46a, 56a-58a.  Indeed, the court of appeals
noted that “[t]he Corps has acknowledged the long-
standing and significant exacerbation of erosion caused
by its harbor jetties since at least the mid-1970s.”  Id. at
3a (internal quotation marks omitted).  As the Court of
Federal Claims summarized:
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[Respondents’ expert’s] testimony makes clear,
and [respondents] do not dispute, that erosion of the
shoreline was noticeable to shoreline property
owners.  The Corps’ steel sheet-piling installation as
well as its dredging and dumping activities were
open and notorious acts occurring over a 40-year
period in St. Joseph’s Harbor.  [Respondents] offer
no evidence showing either that the Corps con-
cealed its acts or that the erosion damage to the
shoreline was inherently unknowable.

Id. at 45a (internal quotation marks and citations
omitted).

Respondents did not sue until 26 years after their
neighbors, the Asselin plaintiffs, alleged erosional
losses due to the St. Joseph Harbor jetties.  They did
not sue until 11 years after the Federal Circuit recog-
nized a cause of action for erosion-based takings.2  They
did not sue until ten years after the Corps completed its
“open and notorious” (App., infra, 45a) steel-cladding of
the harbor jetties.  While respondents sat on their

                                                  
2 In Owen v. United States, 851 F.2d 1404 (1988), the en banc

Federal Circuit overturned that court’s precedent and held that
erosion associated with the Corps’ improvements to the navigation
channel of the Tombigbee River could potentially support a tak-
ings claim.  See Applegate v. United States, 25 F.3d 1579, 1580-
1581 (Fed. Cir. 1994) (discussing Owen and erosion-based takings
claims); but see United States v. Rands, 389 U.S. 121, 123 (1967)
(government’s exercise of its power to regulate navigation “is not
an invasion of any private property rights in the stream or the
lands underlying it, for the damage sustained does not result from
taking property from riparian owners within the meaning of the
Fifth Amendment”) (citation omitted).  In this case, the govern-
ment moved for dismissal of the complaint on statute-of-limitations
grounds and the Court of Federal Claims has not considered
whether respondents’ allegations state a cause of action.



12

inverse-condemnation claims, their land eroded at
approximately two feet per year.  Respondents now
seek compensation from the government for their
losses during those decades of inexcusable inaction.

b. The court of appeals believed that its departure
from ordinary accrual principles was justified by the
Corps’ beach-nourishment efforts from 1976 through
the mid-1990s.  In a series of cases, the Federal Circuit
has misread Dickinson as standing for the broad pro-
position that, when a government project allegedly
causes a taking through a gradual process such as
erosion, a landowner’s cause of action does not accrue
until the “permanent nature” and “extent” of the
plaintiff ’s alleged losses are certain.  App., infra, 10a
(internal quotation marks omitted) (discussing Apple-
gate v. United States, 25 F.3d 1579 (Fed. Cir. 1994), and
Boling v. United States, 220 F.3d 1365 (Fed. Cir. 2000)).
In the context of takings claims involving erosion, the
court of appeals’ incorrect interpretation of Dickinson
provides a formula for perpetual causes of action.

As this Court explained in United States v. Dow, 357
U.S. 17 (1958), “[t]he expressly limited holding in Dic-
kinson was that the statute of limitations did not bar an
action under the Tucker Act for a taking by flooding
when it was uncertain at what stage in the flooding
operation the land had become appropriated to public
use.”  Id. at 27 (emphasis added).  In other words, the
issue in Dickinson was “when the fact of taking could
no longer be in controversy.”  331 U.S. at 748.  In this
case, the facts establishing the alleged taking were
clear by 1989 at the latest:  the improvements to the
jetties were complete; respondents had suffered ap-
proximately 80 feet of erosion on their properties; and
the causal link between the jetties and accelerated
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erosion was known and even acknowledged by the
United States.

The court of appeals was of the view that the Corps’
beach nourishment program prevented accrual of
respondents’ takings claims until the mid-to-late 1990s
because the program “appeared to successfully stave
off the damaging effects of the jetties.”  App., infra,
11a; accord Applegate, 25 F.3d at 1582 (“The gradual
character of the natural erosion process set in motion
by the Corps, compounded by the Government’s pro-
mises of a sand transfer plant [to mitigate the erosion],
have indeed made accrual of the landowner’s claim
uncertain.”).  But if there otherwise would be a taking,
mitigation programs such as the one at St. Joseph do
not put “the fact of taking  *  *  *  in controversy.”  331
U.S. at 748.

The courts below recognized that the St. Joseph
mitigation program was intended to limit or prevent
future erosion attributable to the St. Joseph Harbor
jetties—not to compensate for historical erosion.  See
App., infra, 3a-5a, 42a-43a, 50a, 53a.  There were no
“promises by the Corps to cure the erosion problem.”
Id. at 51a.  The fact of the alleged taking therefore was
clear well before the 1990s and only the correct mea-
sure of compensation—an issue that could have been
addressed after any determination of government li-
ability in a timely lawsuit—was affected by the mitiga-
tion program.  Cf. Anderson v. Mt. Clemens Pottery
Co., 328 U.S. 680, 688 (1946) (when plaintiff has estab-
lished fact of damages, amount of damages award may
be based on “a reasonable inference as to the extent of
the damages”).3

                                                  
3 In a somewhat analogous context, courts of appeals have

made clear that the full extent of a government-caused medical
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Furthermore, even if the Corps’ beach nourishment
program had been designed to reverse all the historical
erosive effects of the harbor jetties, the facts on which
respondents base their takings claims—involving the
loss of “enormous amounts of land” and “entire sections
of communities,” App., infra, 50a—still would have
been clear before the 1990s.

c. Under the court of appeals’ approach, the Corps’
efforts to mitigate erosion extend the time for filing a
Tucker Act claim against the government even if the
plaintiff knows, at the time of the remediation, that the
federal navigation project is the cause of losses from
erosion.  That result is inconsistent with the Federal
Circuit’s own recognition, as a general matter, that a
takings claim under the Tucker Act can accrue even if
the loss of private property is ongoing and “the entire
extent of the damage” has not yet been determined.
App., infra, 7a (quoting Boling, 220 F.3d at 1371).

The Federal Circuit’s approach also contravenes the
principle that rules of law should not discourage defen-
dants from mitigating plaintiffs’ damages or taking
steps to avoid new legal claims.  A potential defendant’s
offer of settlement, for example, does not prevent the
limitations period from running on a claim.  See, e.g.,
Michals v. Baxter Healthcare Corp., 289 F.3d 402, 409
(6th Cir.) (“[A] defendant does not waive a statute of
limitations defense merely by engaging in settlement
                                                  
injury need not be known for a cause of action to accrue under the
Federal Tort Claims Act.  See, e.g., Manko v. United States, 830
F.2d 831, 842 (8th Cir. 1987); Gustavson v. United States, 655 F.2d
1034, 1036 (10th Cir. 1981); Ciccarone v. United States, 486 F.2d
253, 256 (3d Cir. 1973); see also Kubrick, 444 U.S. at 122
(limitations period in medical malpractice case under FTCA begins
to run when plaintiff is “in possession of the critical facts that he
has been hurt and who has inflicted the injury”).
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negotiations with a plaintiff.”), cert. denied, 537 U.S.
944 (2002); Melhorn v. AMREP Corp., 373 F. Supp.
1378, 1381 (M.D. Pa. 1974) (“It is  *  *  *  widely held
that mere negotiations, without more, do not amount to
conduct sufficient to invoke equitable estoppel.”).  For
the same reasons of public policy, settlement offers and
subsequent remedial efforts are not admissible to prove
fault.  See Fed. R. Evid. 407, 408 & advisory com-
mittee’s notes (1972).  A defendant’s offer to pay the
plaintiffs’ medical expenses, or similar expenses occa-
sioned by an injury, likewise is inadmissible against the
defendant; “to hold otherwise would tend to discourage
assistance to the injured person.”  Fed. R. Evid. 409 &
advisory committee’s note (1972).

Consistent with those rules, and in conflict with the
approach taken by the Federal Circuit here, other
courts of appeals have recognized that the govern-
ment’s consideration of steps to correct or mitigate
alleged harms from its activities do not postpone the
accrual of claims arising from those alleged harms.  In
Cannon v. United States, 338 F.3d 1183 (2003), for
example, the Tenth Circuit recently determined that an
FTCA claim for contamination of private property by
Army munitions testing accrued despite the govern-
ment’s ongoing consideration of possible remediation.
Id. at 1186-1189, 1191-1192.  Similarly, in Muth v.
United States, 1 F.3d 246 (1993), the Fourth Circuit
determined that a cause of action for contamination of
private property accrued under the FTCA by 1989,
even though the Army was investigating the possible
contamination, and the plaintiffs were seeking to have
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the government buy their land, as late as 1991.  Id. at
247-248, 250.4

Cannon and Muth highlight another point that the
Federal Circuit overlooked in this case:  the govern-
ment’s public consideration of remediation efforts gives
potential plaintiffs clear notice of their alleged injury
and confirms the accrual of a cause of action, rather
than postponing accrual.  See Cannon, 338 F.3d at 1191-
1192; Muth, 1 F.3d at 250-251.  That point has particular
force in the specific context of remediation under
Section 111, because such remediation is statutorily

                                                  
4 Some courts have held that equitable principles prevent the

accrual of a cause of action when the government misled the po-
tential plaintiff concerning a claim.  See, e.g., Bartleson v. United
States, 96 F.3d 1270, 1277 (9th Cir. 1996) (accrual of FTCA
nuisance claim suspended because government provided “contra-
dictory assurances  *  *  *  regarding abatement of the shelling”).
That theory has no application to the instant case, in which the
Corps’ actions were “open and notorious” and there is no evidence
of concealment by the government.  App., infra, 45a.  Accordingly,
this case does not present the question whether equitable prin-
ciples can support extension of the six-year limitations period.  See
generally Irwin v. Department of Veterans Affairs, 498 U.S. 89,
94-96 (1990); Soriano v. United States, 352 U.S. 270, 275-276 (1957).
Similarly, because the facts of this case establish that plaintiffs
knew or should have known of the government-caused erosion by
1989 at the latest—and thus had to bring suit no later than 1995,
which they failed to do—this case does not require the Court to
consider the correctness of the Federal Circuit’s application of the
“discovery rule” of accrual to erosion-based takings claims.
Compare Boling, 220 F.3d at 1370 (takings claims accrue “when all
events which fix the government’s alleged liability have occurred
and the plaintiff was or should have been aware of their existence”)
(emphasis added) (internal quotation marks omitted), with Korgel
v. United States, 619 F.2d 16, 18 (8th Cir. 1980) (deeming it
“questionable” whether accrual of FTCA claim for flooding of land
“depends on claimants’ awareness of a cause of action”).
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authorized only when “shore damages” are “attribut-
able to” a federal navigation project.  33 U.S.C. 426i(a).

2. The Federal Circuit’s incorrect accrual rule has
two immediate and serious consequences.  First, it
substitutes, in place of Congress’s six-year limitations
rule, an open-ended rule that is difficult to apply and
may lead to massive government liability.  Second, and
relatedly, it discourages the Corps from undertaking
beneficial mitigation of the effects of its navigation
projects under Section 111, thus harming the public.

a. Under a correct application of Section 2501, it
would have been certain by 1995 at the very latest (i.e.,
six years after the steel-cladding of the jetties was
completed) that the federal navigation improvements at
St. Joseph Harbor would not be the subject of valid
takings claims under the Tucker Act.  The Corps and
Congress therefore could conduct their planning, re-
cords management, and budgeting with certainty about
the Corps’ litigation risk and the Treasury’s exposure
to takings claims.

The Federal Circuit’s decision, by contrast, reopens
the claims-filing period.  Under the court of appeals’
apparent accrual date of 1999, see App., infra, 11a, land-
owners who believe that their property has been
subject to the jetties’ erosive effects seemingly can file
Tucker Act claims until 2005—approximately 16 years
after the steel-cladding of the jetties was completed and
30 years after the Corps acknowledged the erosion pro-
blem in the Asselin litigation.

Because the Federal Circuit has exclusive appellate
jurisdiction over takings claims against the federal
government, see 28 U.S.C. 1295(a), 1346(a)(2), 1491, its
accrual rule will have similar consequences in an untold
number of other cases throughout the Nation.  Even
before the Federal Circuit adopted the accrual rule at
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issue in this case, the Department of Justice had
defended the United States in more than 100 cases
involving an alleged taking by erosion (or, in a few
instances, accretion) due to Corps activities.  As in
this case, such suits commonly are multi-party actions
with tens or hundreds of plaintiffs whose ownership
interests collectively span miles of ground.

The claims for compensation in erosion-based takings
cases often are massive.  In this case, for instance,
respondents’ 1999 Complaint claimed that the value of
the lost shoreline property was more than $25 million at
that time.  7/9/99 Compl. paras. 38-42.  Other cases have
involved, or presently involve, erosion-based takings
claims of a similar or greater magnitude.  See, e.g.,
Applegate, 25 F.3d at 1580 (271 owners of property on
“white sandy beaches” of Florida’s Atlantic coast);
Henderson County Drainage Dist. No. 3 v. United
States, 55 Fed. Cl. 334, 341 (2003) (drainage districts
and riparian landowners in Illinois and Missouri,
alleging erosion due to Mississippi River navigation
channel); Baskett v. United States, 8 Cl. Ct. 201, 203
(1985) (95 plaintiffs with 135 tracts of land along Ohio
River, alleging erosion due to construction and opera-
tion of federal dams), aff ’d, 790 F.2d 93 (Fed. Cir.),
cert. denied, 478 U.S. 1006 (1986); Dauphin Island
Prop. Owners Ass’n v. United States, No. 00-115L
(Fed. Cl. complaint filed Mar. 6, 2000) (complaint
available at <http://www.hslawyers.com/practice/Daup
Complt. htm>) (putative class action involving approxi-
mately 3000 owners of property on Gulf of Mexico,
arising from alleged erosion due to dredging of Mobile
Ship Channel in Alabama).

b. Under the Federal Circuit’s decision in this case,
the Corps’ undertaking (or perhaps even study) of a
mitigation project can delay indefinitely the accrual of
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erosion-based takings claims.  At the time it commences
such efforts, the Corps cannot know how long the
Tucker Act’s limitations period—and thus the govern-
ment’s takings liability—will be extended as a result.
The open-ended extension of liability in turn creates a
powerful disincentive to plan or undertake mitigation
projects that otherwise might benefit the public and the
environment.  That disincentive is contrary to the
congressional policy of providing federal support for
“the prevention or mitigation of shore damages attri-
butable to Federal navigation works and [waterways]”
through the Section 111 program.  33 U.S.C. 426i(a);
see H.R. Rep. No. 1709, 90th Cong., 2d Sess. 59 (1968)
(Section 111 “affirms” Corps’ policy of recommending
remedial measures to address damages due to new
navigation projects, and extends policy to existing pro-
jects).  The long-term, nationwide impact could be great
in light of the scope of the Section 111 program, which
includes 14 currently funded and 69 previously funded
mitigation projects.5

The planning and operation of Corps navigation
projects may be affected in other ways as well.  The
Court of Federal Claims already has extended the
“uncertainty” rationale of the instant Federal Circuit
decision beyond Section 111 mitigation efforts, to main-
tenance of a Corps project.  See Henderson County
Drainage Dist. No. 3, 55 Fed. Cl. at 340 (determining,
under Federal Circuit’s decision in this case, that “the
Corps’ shifting and uncertain policy on levee main-
tenance” may have prevented accrual of takings

                                                  
5 We are advised by the Corps that the Section 111 projects on

which appropriated funds currently are being spent are in Cali-
fornia, Florida, Georgia, Maine, Maryland, Michigan, Ohio, Oregon,
Puerto Rico, and Washington State.
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claims).  It therefore appears that virtually any uncer-
tainty surrounding the operation of a Corps navigation
project might be cited as grounds for extending the
government’s potential takings liability.

CONCLUSION

The petition for a writ of certiorari should be
granted.
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Filed:  Jan. 2, 2003
Denied:  May 16, 2003

Before:  MAYER, Chief Judge, RADER, and LINN,
Circuit Judges.

LINN, Circuit Judge.

John H. and Mary E. Banks, along with thirty-five
other plaintiffs, seek review of final decisions of the
United States Court of Federal Claims dismissing their
individual complaints as barred by the statute of
limitations.  See Banks et al. v. United States, 49
Fed.Cl. 806 (2001).  Because the plaintiffs’ claims did
not accrue more than six years before their filings, this
court reverses and remands for further proceedings.

BACKGROUND

The thirty-six plaintiffs own property in Michigan
along a four and one-half mile stretch of the eastern
shoreline of Lake Michigan south of St. Joseph Harbor.
On July 9, 1999, sixteen original plaintiffs, invoking
jurisdiction under the Tucker Act, 28 U.S.C. § 1491,
brought claims “based on the prohibition of the Fifth
Amendment of the United States Constitution against
taking of private property without just compensation.”
After the denial of class certification, additional plain-
tiffs were named and each of the thirty-six plaintiffs
filed complaints in the Court of Federal Claims.

Plaintiffs allege that the defendant, through the
Army Corps of Engineers (“Corps”), constructed and
maintained jetties at the St. Joseph Harbor that have
interfered with the natural littoral flow of sand and
river sediment and caused damage to the lakebed,
resulting in “a gradual and continued taking of their
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property without just compensation, and such taking is
continuing intermittently without permanent stabiliza-
tion.”  Plaintiffs complain that the construction and
maintenance of the jetties have altered the supply of
sand to the lakebed and interrupted the natural flow of
sand from the north, resulting in a deficit of sand on the
plaintiffs’ property.  Plaintiffs further complain that the
dredging and barging of river and littoral sand has
permanently removed sand from the littoral ecology
and resulted in the downcutting of the shoreline south
of the St. Joseph Harbor at a rate of about two feet per
year.

The Corps activities impacting the St. Joseph Harbor
and shoreline began in the 1830s.  Banks, 49 Fed. Cl. at
817.  The Corps completed the construction of the St.
Joseph Harbor jetties in 1903.  Between 1950 and 1989,
the Corps installed sandtight steel sheet piling to the
jetties.  The parties agree that erosion of the shorelines
on the Great Lakes occurs naturally and is further
exacerbated by the harbor jetties.  Id.  Specifically, the
presence of the harbor jetties in St. Joseph Harbor
“significantly increased the annual rate of shoreline
erosion,” which, without human intervention, occurs
naturally at a rate of approximately one foot per year.
Id. at 815-16, 818.  The Corps has “acknowledged the
longstanding and significant exacerbation of erosion
caused by its harbor jetties” since at least the mid-
1970s.  Id. at 817.

In an effort to address the additional erosion caused
by the jetties, the Corps proposed to mitigate the ero-
sion pursuant to Section 111 of the River and Harbor
Act of 1968, 90 Pub. L. No. 90-483, § 111, 82 Stat. 731,
735 (1970).  Section 111 authorizes the Secretary of the
Army “to investigate, study, and construct projects for
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the prevention or mitigation of shore damages attribut-
able to Federal navigation works.”  The Corps outlined
its proposal in its Final Environmental Statement on
the Mitigation of Shore Damage Attributed to the
Federal Navigation Structures at St. Joseph Harbor,
Michigan, dated November, 1974 (“Proposal”).  The
Corps’ plan “propose[d] to mitigate shore erosion in the
vicinity of St. Joseph Harbor  .  .  .  that is attributable
to the Federal navigation structures at the harbor.
Studies have determined that erosion attributable to
the navigation project is approximately 30% of the total
erosion due to all causes.”  The Proposal included the
provision of feeder beaches “to nourish the areas
suffering shore damage” in coordination with the
annual dredging program.  “[This] periodic nourishment
plan  .  .  .  would give protection to the shore erosion
area affected by the navigation structures and be
within the limits of the Section 111 authority.  The only
erosion that would then occur would be that due to
natural processes.”

The Corps’ mitigation efforts involved more than
fifteen years of beach nourishment with fine sand.
Banks, 49 Fed. Cl. at 818.  When the Corps determined
that fine sand did not fulfill the role of coarser sedi-
ment, which has a longer retention time on the beach,
the Corps deposited coarse material on the St. Joseph
shoreline on five different occasions between 1986 and
1993 to better protect the underlying glacial till from
erosion.  Id. at 819.  The mitigation efforts were ex-
panded to placing barge-loads of large rocks into the
lake in 1995.  Id.

The evidence before the Court of Federal Claims
included three technical reports issued by the Corps on
the progress of the Corps’ mitigation efforts in St.
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Joseph, which collectively indicate that the erosion was
permanent and irreversible.  The first of three technical
reports, a June 1996 Technical Report on the Geologic
Effects on Behavior of Beach Fill and Shoreline
Stability for Southeast Lake Michigan (“1996 Report”),
however, expressed some uncertainty as to the impact
of the beach nourishment program at St. Joseph.  The
1996 Report stated that the mitigation program “may
provide at least partial protection to the underlying
glacial till along and offshore of the feeder beach and
waterworks revetment section of shore.  It is unclear
whether the beach nourishment is having any negative
or positive impact along the 3.5-km revetment section
of shoreline south of the waterworks.”

A July 1997 Technical Report on the Effectiveness of
Beach Nourishment on Cohesive Shores, St. Joseph,
Lake Michigan (“1997 Report”) acknowledged the
irretrievable nature of the erosion while noting positive
changes in the amount of sand in three zones south of
St. Joseph.  The 1997 Report noted “that the beach
nourishment has been successful in maintaining the
profile volumes in all three zones:  beach/nearshore bar,
offshore bar, and offshore.”  Specifically with regard to
the period between 1964 and 1991, the 1997 Report
noted that the “trend for this period suggested that the
Section 111 Program was successful in mitigating the
lake bed lowering rates” for at least some of the sectors
south of the harbor.  A January 2000 FY-1999 Annual
Report on the Section 111 Beach Nourishment Monitor-
ing Program (“1999 Report”) emphasized the irreversi-
ble and potentially permanent nature of the erosion.

The defendant moved to dismiss for lack of juris-
diction, alleging that any takings occurred more than
six years prior to plaintiffs’ complaints, and the plain-
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tiffs’ complaints, therefore, were untimely under the
statute of limitations of 28 U.S.C. § 2501.  The plaintiff
landowners argued that their cause of action for a
continuing taking did not accrue until the late 1990s,
when they learned that the observed shoreline erosion
was permanent and irreversible.  Banks, 49 Fed. Cl. at
812.  The Court of Federal Claims granted the motion
to dismiss, finding that plaintiffs’ claims arose no later
than 1989—the date the Corps completed the steel
sheet piling of the jetties.  Id. at 815, 824-25.

Plaintiffs appealed.  This court has exclusive appel-
late jurisdiction.   28 U.S.C. § 1295(a)(3) (2000).

DISCUSSION

A.  Standard of Review

This court reviews de novo decisions of the Court of
Federal Claims on matters of law and reviews for clear
error findings of fact.  Yancey v. United States, 915
F.2d 1534, 1537 (Fed. Cir. 1990).  Therefore, this court
reviews the Court of Federal Claims’ decision to dis-
miss de novo while its jurisdictional findings of fact are
reviewed for clear error.  See Applegate v. United
States, 25 F.3d 1579, 1581 (Fed. Cir. 1994).

B. Analysis

The issue before this court on appeal is whether the
Court of Federal Claims erred in finding that the plain-
tiffs’ claims fell outside the applicable statute of limita-
tions. Generally, claims against the government must
be filed “within six years after such claim first accrues.”
28 U.S.C. § 2501 (2000).  The accrual of a takings claim
where the government leaves the taking of property to
a gradual physical process occurs when the situation
has “stabilized.”  See Boling v. United States, 220 F.3d
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1365, 1370 (Fed. Cir. 2000).  “[S]tabilization occurs when
it becomes clear that the gradual process set into mo-
tion by the government has effected a permanent tak-
ing, not when the process has ceased or when the entire
extent of the damage is determined.”  Id. at 1370-71.

The plaintiffs argue that the permanence of any
damage to their property attributable to the Corps’
activities in St. Joseph remained uncertain until the late
1990s.  Plaintiffs contend that this uncertainty resulted
from the potential for mitigation of any damage by the
Corps’ nourishment and sand transfer plan and from
the fact that the subsurface processes responsible for
the erosion of their shorelines were not understood.
Plaintiffs also assert that the government concealed the
existence of a takings claim and that the Court of
Federal Claims relied on evidence that did not apply to
their particular property.  The defendant argues, and
the Court of Federal Claims found, that by 1989, the
Corps’ actions resulted in a permanent taking of which
plaintiffs were on inquiry notice and the extent of the
damage was reasonably foreseeable.  Banks, 49 Fed. Cl.
at 806.

The Supreme Court, in United States v. Dickinson,
331 U.S. 745, 67 S. Ct. 1382, 91 L.Ed. 1789 (1947), set
forth the standard for accrual in cases alleging takings
of a continual nature.  In Dickinson, the government
constructed a dam along the Kanawha River in West
Virginia.  The dam caused the water level to gradually
rise between the time the dam began impounding water
on October 31, 1936, and the time the river crested on
September 22, 1938.  Owners of land along the river
filed suit against the United States for a taking caused
by the permanent flooding of their land.  Plaintiffs filed
their suit more than six years after the dam began
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impounding water but less than six years before the
river crested.  The United States argued that their
claim was untimely.  The Court held that plaintiffs’
claims for a taking were not barred by the statute of
limitations and that plaintiffs could postpone suit “until
the situation becomes stabilized,” i.e., “until the con-
sequences of [the government action] have so mani-
fested themselves that a final account may be struck.”
Id. at 749, 67 S. Ct. 1382.

In Applegate v. United States, 25 F.3d 1579 (Fed. Cir.
1994), this court analyzed the stabilization doctrine set
forth in Dickinson as it applied to situations in which
the government was attempting to mitigate actions
that would otherwise constitute a permanent taking.  In
Applegate, the government constructed a deep-water
harbor along the east coast of Florida just south of
Cape Canaveral.  The construction included the erec-
tion of jetties and the dredging of a channel through a
barrier island.  From the project’s inception in 1952
through the 1990s, the project caused the shoreline of
plaintiffs’ property to recede due to the interruption of
the littoral flow of sand.  Throughout that period, the
government made a number of different promises to the
landowners to mitigate their losses.  In 1962, Congress
authorized over five million dollars to construct a sand
transfer plant, which would restore the littoral flow of
sand and begin the process of rebuilding the lost
beaches.  In 1968, the Senate Public Works Committee
and the Florida Department of Natural Resources
approved a Corps plan to restore the beaches.

Throughout the 1970s, the Corps announced different
delays in the building of the sand transfer plant.  In
1988, the Corps again proposed plans for a sand
transfer plant.  By 1992, the sand transfer plant had not
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yet been built, and plaintiff landowners filed suit
alleging a taking.  The government moved to dismiss,
arguing that the suit was untimely under the six-year
statute of limitations.  This court held that the alleged
taking did not stabilize more than six years before the
filing of plaintiffs’ claims where “[t]he gradual character
of the natural erosion process set in motion by the
Corps, compounded by the Government’s promises of a
sand transfer plant, have indeed made accrual of the
landowner’s claim uncertain.”  Id. at 1582.

The court emphasized the slow and gradual “con-
tinuous physical taking process” and the Corps’ promise
of a sand transfer plant.  “Authorized in 1962 and pro-
posed again in 1988, the sand transfer plant would re-
verse the continuous erosion process.  With a sand
transfer plant in place, the landowners would encounter
little, if any, permanent destruction of their shoreline
property.”  Id.  Because of these renewed promises,
“the landowners did not know when or if their land
would be permanently destroyed.”  Id.  Thus, “uncer-
tainty has stayed accrual of the claim” where the “Gov-
ernment’s promises to restore the littoral flow de-
stroyed any predictability of the extent of damage to
the land.”  Id. at 1583.

The Court of Federal Claims distinguished Applegate
on the grounds that “two critical factors” present in
Applegate are not present here:  “repeated and une-
quivocal promises by the Corps to cure the erosion
problem and a congressional appropriation to cover the
cost of the cure.”  Banks, 49 Fed. Cl. at 822.  However,
the Court of Federal Claims and defendant misread
Applegate as requiring the presence of a legally binding
promise or duty or a matter requiring a congressional
appropriation.  Applegate did not create congres-
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sionally-imposed-duty or congressional-appropriation
exceptions to the statute of limitations in gradual
takings cases.  Rather, Applegate applied and further
explicated general accrual principles.  See Boling, 220
F.3d at 1371 (stating that Dickinson and its progeny
recognize that gradual takings present special difficul-
ties and “represent an application of general accrual
principles, rather than a broad exception to them”).
This court has noted that the “critical element that
delayed stabilization in Applegate [is] the justifiable
uncertainty about the permanency of the taking.”  Id. at
1372.  We have further explained that “a claim stabi-
lizes when the ‘permanent nature’ of the taking is
evident.”  Id. (citing Fallini v. United States, 56 F.3d
1378, 1382 (Fed. Cir. 1995)).

Applying these principles to the present case, the
question is whether the “predictability [and perma-
nence] of the extent of damage to the [plaintiffs’] land”
was made justifiably uncertain by the Corps’ mitigation
efforts.  Applegate, 25 F.3d at 1583.  In Applegate, the
mere promises of a sand transfer plant, held out by the
Corps and repeatedly renewed but never implemented,
indicated that “the landowners did not know when or if
their land would be permanently destroyed.”  Id. at
1582.  Here, even greater uncertainty was created by
the Corps’ mitigation plan.  While the Corps in Apple-
gate made promises of a mitigating sand transfer plant,
the Corps in this case actually performed its mitigation
activities for several years before the filing of this
action.  The record shows that the Corps dumped fine
sand onto plaintiffs’ properties several times over a
twenty-three year period beginning in 1970.  When the
Corps determined that dumping fine sand was not
working, it deposited coarse material on the shoreline
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five different times between 1986 and 1993.  The Corps
tried a different technique in 1995.  The Corps’ mitiga-
tion operations at St. Joseph appeared to successfully
stave off the damaging effects of the jetties.  With the
mitigation efforts underway, the accrual of plaintiffs’
claims remained uncertain until the Corps’ 1996 Report,
1997 Report, and 1999 Report collectively indicated
that erosion was permanent and irreversible.  We are
satisfied that the plaintiffs met their jurisdictional
burden before the Court of Federal Claims on the basis
of the justifiable uncertainty of the permanence of the
taking caused by the actual mitigation efforts of the
Corps.  See McNutt v. Gen. Motors Acceptance Corp.,
298 U.S. 178, 189, 56 S. Ct. 780, 80 L.Ed. 1135 (1936).
The statute of limitations did not begin to run until the
Corps issued the 1996, 1997, and 1999 Reports.  Because
each report was issued less than six years before
plaintiffs filed their complaints, each complaint was
timely.

CONCLUSION

Because the Court of Federal Claims misapplied the
standard for claim accrual under Applegate, and be-
cause plaintiffs remained uncertain as to the permanent
nature of the taking until the Corps reported that the
erosion was permanent and irreversible, we conclude
that the claims were not time-barred.  We, accordingly,
reverse the judgments dismissing the cases for lack of
jurisdiction and remand for further proceedings.  We
need not and do not consider plaintiffs’ alternative
arguments regarding the timeliness of their complaints.
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COSTS

Costs are taxed against the government, to the
extent authorized by law.

REVERSED AND REMANDED.
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UNITED STATES COURT OF
FEDERAL CLAIMS

No.  99-445 L

JOHN H. BANKS, ET AL., PLAINTIFFS

v.

THE UNITED STATES, DEFENDANT

July 31, 2001

OPINION AND ORDER

HEWITT, Judge.

Before the court is defendant’s Motion to Dismiss
plaintiffs’ takings claims as time-barred.  Plaintiffs are
owners of property located along the eastern shore of
Lake Michigan south of the harbor in St. Joseph,
Michigan.  Plaintiffs allege that the maintenance of the
St. Joseph’s Harbor jetties by the United States Army
Corps of Engineers (Corps), dating from 1950 until
1989, caused the erosion of their shoreline property.
Seeking compensation for the lost property, plaintiffs
filed takings actions in this court in 1999.  Defendant
contends that plaintiffs’ claims were not filed within the
applicable statute of limitations and moves the court to
dismiss for lack of jurisdiction.  For the following
reasons, the motion is GRANTED.
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I. Background

Plaintiffs are property owners along the eastern
shoreline of Lake Michigan south of St. Joseph’s Har-
bor.  Memorandum of Points and Authorities in Support
of Defendant’s Motion to Dismiss (D.’s Mot.) at 1, 2.  On
July 9, 1999, sixteen plaintiffs, invoking jurisdiction
under the Tucker Act, 28 U.S.C. § 1491, brought claims
“based on the prohibition of the Fifth Amendment of
the United States Constitution against taking of pri-
vate property without just compensation.”  Original
Complaint (Orig.Compl.) ¶ 2.  Plaintiffs allege that
defendant “has constructed and maintained a series of
15 jetties along 200 miles of eastern coast of Lake
Michigan for over 100 years  .  .  .  [that] ha[ve] altered
the littoral drift, causing sand which would have been
distributed southward along plaintiffs’ shoreline prop-
erty, to accumulate around the jetties externally and in
the area between the jetties and the navigational chan-
nel.”  Id. ¶¶ 26, 27.  Plaintiffs complain that by dredging
the sand near the jetties and barging it out “into deep
lake water,” defendant has “permanently remov[ed]
[sand] from the littoral ecology.”  Id. ¶ 28.  Plaintiffs
state that “as a direct result of the dredging and sand
trapping  .  .  .  the nearshore lakebed has been
downcut, or lowered, and the shoreline south of St.
Joseph’s Harbor is in rescission [sic] at a rate of about
two feet per year.”  Id. ¶ 30.  Estimating that approxi-
mately 200 landowners were “uniformly suffering”
property loss, plaintiffs sought to bring the takings
claims as a class action.  Id. ¶¶ 3, 18-25.

By Order dated October 14, 1999, the court denied
class certification.  On February 23, 2000, plaintiffs filed
a Notice of Additional Plaintiffs, identifying thirty-
seven plaintiffs, and filed separate complaints for each
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plaintiff.1  See Notice of Additional Plaintiffs.  The
claims in each of the individual complaints filed by
plaintiffs, except as to the allegations regarding owner-
ship and property description, are identical.2

In their individual complaints, plaintiffs allege that
the Corps undertook the project of improving and main-
taining St. Joseph’s Harbor pursuant to the River and
Harbor Act of July 4, 1836.  Banks’ Complaint (Banks’
Compl.) ¶ 4.  In 1903, the Corps constructed parallel
jetties to stabilize the entrance of the St. Joseph River
into the harbor.  Plaintiffs’ Exhibit (Pls.’ Ex.) 23 at 2
(the June 1996 technical report)3; see also Banks’

                                                            
1 Among the listed plaintiffs were the named plaintiffs in the

original complaint.
2 During oral argument on the motion to dismiss, plaintiffs’

counsel stated that the allegations in the complaints were the
same.  Transcript of April 4, 2001 Oral Argument (Tr.) at 20.  Ac-
cordingly, for ease of reference and unless otherwise noted, the
court will refer to the individual complaint filed by the first named
plaintiffs, John and Mary Banks, when addressing plaintiffs’ claims
in this action.  The individual complaint of Mr. and Mrs. Banks,
cited as the Banks’ Complaint (Banks’ Compl.), together with the
separate complaints filed by the other named plaintiffs in the
Original Complaint, supplanted the Original Complaint and were
deemed to have been filed on July 9, 1999, the filing date of the
Original Complaint.  See Rule 15(c) of the Court of Federal Claims
(RCFC).  The subsequently added plaintiffs identified in the No-
tice of Additional Plaintiffs filed their separate complaints on
February 23, 2000.

3 Plaintiffs’ Exhibit 23 is a technical report prepared by the
Corps dated June 1996.  See Larry E. Parson, Andrew Morang, &
Robert B. Nairn, Geologic Effects on Behavior of Beach Fill and
Shoreline Stability for Southeast Lake Michigan, June 1996.  The
activities of the Corps in the vicinity in fact date back to the earli-
est days of Michigan statehood (1837).  See infra n.17 and accom-
panying text.
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Compl. ¶ 5.  Plaintiffs claim that the jetties did not
cause “harmful interference to the natural littoral flow
of sand and river sediment until the Corps gradually
installed sand-tight steel sheet piling during the period
of 1950 to 1989.”  Id. ¶ 6.  Plaintiffs further claim that
the Corps “has dredged much of the river and littoral
sand and barged it out into deep lake water, perma-
nently removing it from the littoral ecology.”  Id. ¶ 10.
Plaintiffs complain that “[a]s a direct result of the
dredging and sandtrapping [caused by the steel sheet-
piled jetties]  .  .  .  the nearshore lakebed has been
downcut, or lowered, and the shoreline south of the St.
Joseph’s Harbor is in recession at a rate of about two
feet per year.”  Id. ¶ 12.  Plaintiffs state that they “have
suffered a gradual and continued taking of their prop-
erty without just compensation, and such taking is con-
tinuing intermitt[e]ntly without permanent stabiliza-
tion.”  Id. ¶ 13.

Based on the allegations in the plaintiffs’ pleadings
and the evidentiary record developed by the parties,
defendant contends that plaintiffs’ takings actions are
time-barred.  D.’s Mot. at 2-3.  Defendant moves to
dismiss plaintiffs’ claims for lack of jurisdiction.  Id.

II. Discussion

A. Standard of Review

Rule 12(b)(1) of the Court of Federal Claims (RCFC)
governs dismissal of a claim based on a “lack of juris-
diction over the subject matter.”  RCFC 12(b)(1).  The
Supreme Court has stated that in evaluating a motion
to dismiss, “the allegations of the complaint should be
construed favorably to the pleader.”  Scheuer v.
Rhodes, 416 U.S. 232, 236, 94 S. Ct. 1683, 40 L. Ed. 2d
90 (1974), abrogated on other grounds, Harlow v. Fitz-
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gerald, 457 U.S. 800, 102 S. Ct. 2727, 73 L. Ed. 2d 396
(1982); Hamlet v. United States, 873 F.2d 1414, 1416
(Fed. Cir. 1989).  When considering a motion to dismiss,
the court must presume that well pleaded factual alle-
gations in the complaint are true.  Miree v. DeKalb
County, 433 U.S. 25, 27 n.2, 97 S. Ct. 2490, 53 L. Ed. 2d
557 (1977); Reynolds v. Army & Air Force Exch., Serv.,
846 F.2d 746, 747 (Fed. Cir. 1988).  If the jurisdictional
facts in the complaint are disputed, however, the court
may consider relevant evidence beyond the pleadings to
decide the jurisdictional question.4  Land v. Dollar, 330
U.S. 731, 735 n.4, 67 S. Ct. 1009, 91 L.Ed. 1209 (1947);
Rocovich v. United States, 933 F.2d 991, 993 (Fed. Cir.
1991); Indium Corp. of Am. v. Semi-Alloys, Inc., 781
F.2d 879, 884 (Fed. Cir. 1985); Reynolds, 846 F.2d at
747.

B. Statute of Limitations

Defendant moves for dismissal on the ground that
plaintiffs’ claims are time- barred.  D.’s Mot. at 2-3.  The
applicable statute of limitations for filing suit in the
Court of Federal Claims is six years.  28 U.S.C. § 2501
(1994) (“Every claim of which the United States Court
of Federal Claims has jurisdiction shall be barred
unless the petition thereon is filed within six years after
such claim first accrues.”).  The six-year limitation is
“ ‘an express limitation on the Tucker Act’s waiver of
sovereign immunity.’ ”  Franconia Assocs. v. United
States, 240 F.3d 1358, 1362 (Fed.Cir.2001) (quoting Hart
v. United States, 910 F.2d 815, 817 (Fed. Cir. 1990)).  In
                                                            

4 Because the parties were preparing for trial at the time
defendant filed its motion to dismiss, the evidentiary record is
well-developed.  The court has before it the anticipated trial exhib-
its prepared by the parties and filed in accordance with the pre-
trial scheduling order.
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Hopland Band of Pomo Indians v. United States, 855
F.2d 1573, 1576-77 (Fed. Cir. 1988), the Federal Circuit
observed that the six-year limitations period for actions
against the United States “is a jurisdictional require-
ment attached by Congress” that must be strictly
construed.  See also Seldovia Native Association, Inc.
v. United States, 144 F.3d 769, 774 (Fed. Cir. 1998)
(stating that “statute of limitations issues  .  .  .  are
jurisdictional”).

To survive defendant’s motion to dismiss this case,
plaintiffs must establish “jurisdictional timeliness.”
Alder Terrace, Inc. v. United States, 161 F.3d 1372,
1377 (Fed. Cir. 1998) (citing McNutt v. General Motors
Acceptance Corp. of Ind., 298 U.S. 178, 189, 56 S. Ct.
780, 80 L.Ed. 1135 (1936)).  Plaintiffs cannot rely merely
on the allegations in the complaint.  Reynolds, 846 F.2d
at 747.  Because plaintiffs bear the burden of proof by a
preponderance of the evidence, they must offer rele-
vant, competent evidence to show that they filed suit
within six years of the accrual of their claims.  See 28
U.S.C. § 2501; Reynolds, 846 F.2d at 748; Martinez v.
United States, 48 Fed. Cl. 851, 857 (2001).

C. Determining the Date of Accrual

Determining whether plaintiffs’ takings claims are
time-barred requires the court to ascertain when the
plaintiffs’ cause of action first accrued.  The Federal
Circuit instructs that “[a] claim against the United
States first accrues when all the events have occurred
which fix the alleged liability of the defendant,” see
Hopland Band, 855 F.2d at 1577, at which time “the
plaintiff has a legal right to maintain his or her action.”
Catawba Indian Tribe of S.C. v. United States, 982 F.2d
1564, 1570 (Fed. Cir. 1993) (quoting Corman, Limita-
tion of Actions, § 6.1 (1991)).  The “proper focus for
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statute of limitations purposes, ‘is upon the time of the
[defendant’s] acts, not upon the time at which the con-
sequences of the acts became most painful.’ ”  Fallini v.
United States, 56 F.3d 1378, 1383 (Fed. Cir. 1995)
(quoting Delaware State College v. Ricks, 449 U.S. 250,
258, 101 S. Ct. 498, 66 L. Ed. 2d 431 (1980)).

A claim does not accrue, however, “unless the claim-
ant knew or should have known that the claim existed.”
Hopland Band, 855 F.2d at 1577 (quoting Kinsey v.
United States, 852 F.2d 556, 557 n.* (Fed. Cir. 1988)).
To demonstrate “ignorance” of a claim, a plaintiff must
show either “that defendant has concealed its acts with
the result that plaintiff was unaware of their existence
or that [plaintiff ’s] injury was ‘inherently unknowable’
at the accrual date.”  Japanese War Notes Claimants
Ass’n v. United States, 373 F.2d 356, 359, 178 Ct. Cl.
630, cert. denied, 389 U.S. 971, 88 S. Ct. 466, 19 L. Ed.
2d 461 (1967).  “[W]hether the pertinent events have
occurred is determined under an objective standard; a
plaintiff does not have to possess actual knowledge of
all the relevant facts in order for the cause of action to
accrue.”  Fallini, 56 F.3d at 1380 (citing Menominee
Tribe v. United States, 726 F.2d 718, 721 (Fed. Cir.),
cert. denied, 469 U.S. 826, 105 S. Ct. 106, 83 L. Ed. 2d 50
(1984)).  Moreover, “[w]here the actions of the govern-
ment are open and notorious,5  .  .  .  plaintiff is on
inquiry as to its possible injury.  .  .  .  Once plaintiff is
on inquiry that it has a potential claim, the statute of
limitations begins to run.”  Coastal Petroleum Co. v.
United States, 228 Ct. Cl. 864, 867, 1981 WL 21512
(1981).
                                                            

5 The term “notorious” is defined in Black’s Law Dictionary as
“[g]enerally known and spoken of.”  Black’s Law Dictionary 1090
(7th ed. 1999).



20a

Here, plaintiffs allege that the erosion of their shore-
line property was caused by the Corps’ maintenance
activities at the St. Joseph’s Harbor jetties.  Banks’
Compl. ¶ 7.  In the original complaint filed with the
court, plaintiffs alleged that defendant effected a
gradual taking of their shorefront property through the
construction and maintenance of “a series of 15 jetties
along 200 miles of the eastern coast of Lake Michigan
for over 100 years.”  Orig. Compl. ¶ 26.  Upon filing
individual complaints with the court, however, plaintiffs
narrowed their claims with respect to the government
activities alleged to have effected a taking.  Plaintiffs
now complain that it was the Corps’ installation of
“sand-tight steel sheet piling during the period of 1950
to 1989” that has “alter[ed] the supply of sand to the
lake bed and subaerial visible beach in front of the
plaintiffs’ property.”  Banks’ Compl. ¶¶ 6, 7.  Referring
to the installation of the steel sheet piling, plaintiffs
state that as a “direct result of Defendant’s actions,”
they “have suffered a gradual and continued taking of
their property,” which requires that they “incur costs
to provide prudent protection against the erosion of
their shoreline  .  .  .  as well as the value of their prop-
erty.”  Id. ¶¶ 13, 14.  The court now considers plaintiffs’
claims for “a gradual and continued taking of their
property” in the light of the law governing accrual of a
cause of action for a continuing process of physical
events.  See Banks Compl. ¶ 13.

1. Accrual of a cause of action for a taking caused by a
continuing process of physical events

In United States v. Dickinson, 331 U.S. 745, 749, 67 S.
Ct. 1382, 91 L.Ed. 1789 (1947), the Supreme Court
stated that, when the government allows a taking of
land to occur by a continuing process of physical events,
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“a landowner may postpone suit until ‘the consequences
[of the governmental act in question] have so mani-
fested themselves that a final account may be struck.’ ”
Plaintiffs may postpone filing suit until the nature and
extent of the taking is clear.  Fallini, 56 F.3d at 1381
(quoting Dickinson, 331 U.S. at 749, 67 S. Ct. 1382).  In
such a case, plaintiffs’ cause of action does not accrue
until “the situation becomes stabilized.” Dickinson, 331
U.S. at 749, 67 S. Ct. 1382.

Although the language in Dickinson could be read to
mean that a cause of action for a taking does not accrue
until all the damages resulting from the taking can be
finally calculated, courts have interpreted Dickinson
more narrowly.  In Fallini, the Federal Circuit consid-
ered plaintiffs’ suggestion of a broad interpretation of
Dickinson and observed:

The Supreme Court has not read Dickinson so ex-
pansively . In United States v. Dow, 357 U.S. 17, 27,
78 S. Ct. 1039, 1047, 2 L. Ed. 2d 1109 (1958), the
Court characterized Dickinson as holding only that
the statute of limitations does not bar an action for a
taking by flooding “when it was uncertain at what
stage in the flooding operation the land had become
appropriated to public use.”

Following Dow, the Court of Claims adopted a
similarly narrow interpretation of Dickinson and
the meaning of “stabilization” in the takings context.
In Kabua v. United States, 546 F.2d 381, 384, 212 Ct.
Cl. 160 (1976), the court noted that in Dow, the
Supreme Court “more or less limited [Dickinson] to
the class of flooding cases to which it belonged,
when the landowner must wait in asserting his
claim, until he knows whether the subjection to
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flooding is so substantial and frequent as to con-
stitute a taking.”  Accord Hilkovsky v. United
States, 504 F.2d 1112, 1114, 205 Ct. Cl. 460 (1974)
(Dow “distinguished the flooding situation in Dick-
inson from other types of Government taking be-
cause, in the slow flooding situation in Dickinson,
the full extent of the Government taking could not
be known until the high water mark of the flooding
had been reached”).  And in Barnes v. United States,
538 F.2d 865, 210 Ct. Cl. 467 (1976), on facts very
similar to those in Dickinson, the court held that a
taking by flood accrued in 1973 rather than in 1969,
the date of the first flood.  The court explained that
the taking must be dated from the time that “it first
became clearly apparent  .  .  .  that the intermittent
flooding was of a permanent nature.”  Id., 538 F.2d
at 873.  In other post-Dickinson cases, the Court of
Claims has made clear that it is not necessary that
the damages from the alleged taking be complete
and fully calculable before the cause of action
accrues.  Columbia Basin Orchard v. United States,
88 F. Supp. 738, 739, 116 Ct. Cl. 348 (1950) (“we do
not think the Supreme Court, in the Dickinson case,
meant to hold that plaintiff was entitled to wait until
any possibility of further damage had been re-
moved”); Nadler Foundry & Mach. Co. v. United
States, 164 F. Supp. 249, 251, 143 Ct. Cl. 92 (1958)
(same); see also Wilcox v. Executors of Plummer, 29
U.S. (4 Pet.) 172, 177, 7 L.Ed. 821 (1830) (statute of
limitations begins to run when breach of duty oc-
curs; “right to sue is not suspended, until subse-
quent events shall show the amount of damage or
loss”).

Fallini, 56 F.3d at 1381-82.
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Subsequently, in Boling v. United States, 220 F.3d
1365, 1370-71 (Fed. Cir. 2000), the Federal Circuit
stated that “stabilization [within the meaning of Dick-
inson] occurs when it becomes clear that the gradual
process set into motion by the government has effected
a permanent taking, not when the process has ceased or
when the entire extent of the damage is determined.”
When “it is clear that the process has resulted in a per-
manent taking and the extent of the damage is
reasonably foreseeable, the [takings] claim accrues and
the statute of limitations begins to run.”  Id. at 1371.
The Federal Circuit has also observed that “[t]he point
at which the taking becomes sufficiently certain to give
rise to a claim for compensation varies in each case.”
Cooper v. United States, 827 F.2d 762, 764 (Fed. Cir.
1987).

Here, defendant moves to dismiss plaintiffs’ taking
actions as time-barred.  Defendant asserts that the
takings causes of action accrued, at the latest, in 1989.
D.’s Mot. at 6.  Relying on the allegations in plaintiffs’
complaints, which are accepted as true for purposes of
this motion, see Reynolds, 846 F.2d at 747, defendant
states that the Corps completed the steel sheet-piling
installation program in 1989.6  See Banks’ Compl. ¶ 6.
Based on the 39-year period of time during which the
                                                            

6 Defendant also notes that the dredging and dumping of sand,
of which plaintiffs complain as well, see Banks’ Compl. ¶ 10, oc-
curred from 1963 to 1983.  D.’s Mot. at 7 (citing Appendix G Joint
Preliminary Status Report Ex. X [a map of Lake Michigan enti-
tled, “Fig.1 Location of Federal Projects on Eastern Shore of Lake
Michigan,” depicting the years in which the Corps dumped sand
into the open waters of Lake Michigan and the volume of sand
dredged from each harbor along the eastern shore of the lake]).
Defendant points out that this activity of the Corps ended at least
sixteen years before plaintiffs filed suit.  D.’s Mot. at 7.
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Corps conducted the program that plaintiffs allege
caused shoreline erosion at a rate of two feet per year,
see Banks’ Comp. ¶¶ 6, 7, 12, defendant concludes that
“plaintiffs or their predecessors sustained a loss of
almost eighty feet of shoreline and bank.”  D.’s Mot. at
6.  Defendant argues that “injuries of this magnitude as
quantified by plaintiffs themselves[ ] cannot reasonably
be categorized as ‘inherently unknowable’ for purposes
of establishing a date of claim accrual.”  Id.  Noting that
“Plaintiffs’ properties consist primarily of residential
structures lying on relatively small parcels of land,”
defendant reasons that “the loss of an average of two
feet per year, even if not consistent from one year to
the next, is an ongoing process of an inevitable and
recurring nature so that over a four decade period, the
extent of such land loss could not be ignored by a
reasonable and prudent property owner exercising
ordinary diligence.”7  Id.  Accordingly, defendant con-
tends that plaintiffs’ claims accrued at least ten years
before plaintiffs filed suit and are now time-barred.  Id.
at 6-7.

                                                            
7 Among the larger lots are those owned by:  (1) Country

L.L.C. (approx. lot size of 300 feet x 1550 feet acquired in 1961 with
subsequent acquisition in 1984); (2) the Del Marianis (approx. lot
size of 235 feet x 1700 feet acquired in 1975); and (3) the Marzkes
(approx. lot size of 246 feet x 1810 feet acquired more than 50 years
prior to suit).  See Notice of Additional Plaintiffs.  Representative
of the remaining plaintiffs’ lots are those owned by:  (1) the
Errants (approx. lot size of 70 feet x 388 feet acquired in 1964); (2)
the Kanes (approx. lot size of 66 feet x 250 feet acquired in 1980);
and (3) the Melchers (approx. lot size of 92.6 feet x 350 feet
acquired in 1970).  Id.
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Plaintiffs argue that their cause of action did not ac-
crue until 19998 when they learned that the observed
shoreline erosion was permanent and irreversible.
Plaintiffs’ Response to Defendant’s Motion to Dismiss
(Pls.’ Resp.) at 5, 7-8.  Plaintiffs also claim that they
could not have filed suit prior to the late 1990s because:
(1) the effects of the St. Joseph’s Harbor structures on
the lake bottom were “hidden;” (2) the government was
engaged in a “sand transfer program which promised
full mitigation of the effects of the structures;” and (3)
prior to the Federal Circuit’s 1988 decision in Owen v.
United States, 851 F.2d 1404 (Fed. Cir. 1988), there was
no cause of action.9  Plaintiffs’ Briefing Re Time be-

                                                            
8 Alternatively, plaintiffs assert in later briefing that “[t]he

matters which have come to light since [the Federal Circuit’s 1988
decision in] Owen did not give them a basis for suit until at least
1997.”  Plaintiffs’ Briefing Re Time Between Owen and Applegate
(Pls.’ Owen Brief) at 2.  Plaintiffs explain that “[i]n 1997, the
[Corps’] Report, Effectiveness of Beach Nourishment  .  .  . re-
vealed for the first time the ‘irreversible erosion’ occurring in the
lakebed.”  Id. at 5.

9 The named plaintiff in Owen v. United States, 851 F.2d 1404
(Fed. Cir. 1988), as the executor of the estate of the property
owner, filed a takings claim alleging that the Corps’ dredging ac-
tivities in the Tombigbee River caused increased riverbank erosion
which eventually “undermined” the property owner’s house and
caused it to fall into the river.  Id. at 1405, 1406.  In determining
whether the erosion loss of the riparian owner’s property consti-
tuted a compensable taking for which plaintiff could seek recovery,
the Federal Circuit considered the scope of the navigational servi-
tude, which permits the government to conduct activities to im-
prove navigation on privately owned property located in the bed of
navigable waters without compensating the property owner.  Id. at
1409.  Upon examining the boundaries of the navigational servi-
tude and “fail[ing] to discern valid distinctions between the under-
mining and permanent loss of fast land (and a house) due to gov-
ernment-caused erosion and the permanent flooding of fast land
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tween Owen and Applegate (Pls.’ Owen Br.) at 1-2.
Plaintiffs state that “[d]espite the existence of fluctu-
ating erosion prior to 1999 [the year suit was filed], the
existence of a claim for permanent taking caused by the
jetties remained subject to great uncertainty.”  Pls.’
Resp. at 2.  Plaintiffs explain that “[t]he uncertainty in
this case has been a function of background erosion
from other sources, periodic fluctuations in lake levels,
and the promise of mitigation of the injury through
sand transfer measures authorized and partially imple-
mented by the Defendant.”  Id. at 8.  Plaintiffs further
explain that “[w]hile landowners were aware of appar-
ent erosion processes like wind and fluctuating lake
levels, they had no means of knowing that the jetties
were in the process of permanently removing the lake
bed.”  Id. at 2.  Plaintiffs add that “[n]ot until 1999 did
[they] have available information from which they could
conclude that [defendant’s] mitigation program would
probably never be able to restore the equilibrium
beach.”  Id. at 5.  Analogizing the facts here to the facts
in Applegate v. United States, 25 F.3d 1579 (Fed. Cir.
1994),10 plaintiffs assert that, because “the Government
                                                            
due to government improvements to navigation found to be com-
pensable by the Supreme  Court,” id. at 1415, the Federal Circuit
ruled for the plaintiffs. That decision overruled two earlier deci-
sions, namely Pitman v. United States, 198 Ct. Cl. 82, 457 F.2d 975
(1972), and Ballam v. United States, 806 F.2d 1017 (Fed. Cir. 1986),
“to the extent that [the two cases] allow[ed] the navigational
servitude to reach fast land above and outside the bed of navigable
water.”  Id. at 1416.  The Owen decision thereby eliminated the
barrier to “recovery for government-caused erosion outside the
bed of [a] navigable stream.”  Id. at 1418.

10 In Applegate, plaintiffs owned oceanfront property south of
Port Canaveral, Florida.  25 F.3d at 1580.  Pursuant to the River
and Harbor Act of 1945 which authorized the construction of
jetties at Port Canaveral for purposes of constructing a harbor, the
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[ ] promise[d] to mitigate [erosion damage] by
transferring sand,  .  .  .  ‘the landowners remained
justifiably uncertain about the permanence of the  .  .  .
taking.’ ”  Pls. Resp. at 7 (quoting Applegate, 25 F.3d at
1583).

The court considers the parties’ arguments in light of
the legal standards articulated by the Federal Circuit.
In deciding when plaintiffs’ claims accrued, the court
must determine when all the events occurred to “fix the
liability of the Government,” see Hopland Band, 855
F.2d at 1577, and thereby give plaintiffs a legal right to
maintain their actions.  See Catawba Indian Tribe, 982
F.2d at 1570.  As the Federal Circuit has stated, a
takings claim accrues “when it becomes clear that the
gradual process set into motion by the government has
effected a permanent taking  .  .  .  and the extent of the
damage is reasonably foreseeable.”  Boling, 220 F.3d at
1370-71.  To survive a time bar dismissal here, plaintiffs
must show that it was not clear that the Corps’ activi-
ties in St. Joseph’s Harbor were causing permanent
                                                            
Corps built structures which caused the downdrift shoreline to
recede.  Id.  In 1962, Congress authorized and appropriated more
than $5 million dollars for the construction of a sand transfer plant
to correct the downshore erosion problem.  Id. In 1968, Congress
approved a Corps plan to restore the beaches and build the plant.
Id.  In 1971, the Corps delayed construction pending further re-
search.  Id.  In 1988, the Corps renewed its plans to build a sand
transfer plant.  Id.  Plaintiffs filed suit in 1992.  The Federal Circuit
found that the plaintiffs postponed filing in reliance on the Corps’
unfulfilled promise build the sand transfer plant.  Id. at 1582.  Rea-
soning that “the gradual character of the natural erosion process
set in motion by the Corps, compounded by the Government’s pro-
mises of a sand transfer plant, have indeed made accrual of the
landowner’s claim uncertain,” see id. at 1582, the Federal Circuit
concluded that the statute of limitations did not bar plaintiffs’ suit.
Id. at 1584.
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erosion of plaintiffs’ shoreline property at any time
before July 9, 1993, which is six years prior to the filing
date, July 9, 1999, of these claims.

2. The erosion of plaintiffs’ shoreline property

The court turns now to examine the erosive effect on
plaintiffs’ shoreline property of the Corps’ activities in
the vicinity of St. Joseph’s Harbor.  To understand the
effect of the Corps’ activities, the court considers, as a
threshold matter, the geological characteristics of
plaintiffs’ shorefront property.

a. The geological characteristics of St. Joseph’s shore-
line

St. Joseph, Michigan is a small city of approximately
9,300 located at the mouth of the St. Joseph River along
the southeastern shore of Lake Michigan.  The June
1996 technical report prepared by the Corps, which
plaintiffs identified as a trial exhibit, states that “[t]he
shoreline of Lake Michigan is a product of the last
Pleistocene ice age,” which began about 18,000 years
ago.  Pls.’ Ex. 23 at 7.  The southerly movement of ice
sheets during the Pleistocene glaciation shaped the
present shoreline and yielded various glacial deposits in
the St. Joseph vicinity.11  Id.  The geological effect of
                                                            

11 The four types of glacial deposits identified in the St. Joseph
vicinity are: (1) moraines, (2) outwash plains, (3) lacustrine, and (4)
eolian.  Pls.’ Ex. 23 at 7.  Moraines, which form along glacial mar-
gins, consist of “complex mixtures of gravel, sand, and clay, a ma-
terial called glacial till “ as well as individual layers of gravel,
sand, and clay.  Id.  See also Pls.’ Ex. 76 (Steven E. Benton and
Richard N. Passero, Geology and Aquifers in Berrien County,
Michigan (September 1990)) at 6, 8.  Outwash plains are deposits
of sand and gravel originating from glacial meltwater.  Pls.’ Ex. 23
at 7.  Lacustrine deposits are composed primarily of clay and
appear in lakes where meltwaters have carried fine sediment.  Id.
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this glacial movement on the shore of St. Joseph is the
formation of a “cohesive” shore, rather than a sandy
shore.  Id. at 10.

A sandy shore on a barrier coast is “generally
distinguished by an inexhaustible local supply of beach
sediment.”  Pls.’ Ex. 23 at 10.  In contrast, a cohesive
shore is composed of a “cohesive sediment substratum,”
which may include glacial till, glaciolacustrine deposits,
soft rock or other consolidated deposits.  Id.  As a
glacial deposit, a cohesive layer “derives its strength
from the cohesiveness of clay content and/or through
the compression it was subjected to during the period
of glaciation.”  Id.  Once eroded by waves, cohesive
material cannot reconstitute itself.  Id.  A cohesive
shore erodes and recedes due to the permanent removal
and loss of cohesive material.  Id.

On a cohesive shore, a veneer of sand (and in some
instances gravel) covers the cohesive glacial till.  Pls.’
Ex. 23 at 8; see also Pls.’ Ex. 24 at 8 (the July 1997
technical report).12  That top layer of sand can act as a
protective cover on a cohesive shoreline.  Pls.’ Ex. 24 at
8.  While the thickness of the sand cover varies
according to season, water level, and storm activity,
“erosion of the cohesive layer is irreversible.”  Pls.’ Ex.
23 at 10.  The rate at which a bluff or shoreline recedes
on a cohesive shore is governed by the rate at which the
nearshore cohesive profile is eroded or downcut by
alongshore drift.  Id. at 10, 11.  Typically, cohesive
                                                            
Eolian deposits are wind-blown deposits that produce coastal sand
dunes. Id.; see also Pls.’  Ex. 76 at 10.

12 Plaintiffs’ Exhibit 24 is the July 1997 technical report pre-
pared by the Corps.  See Robert Nairn, Peter Zusek, Andrew
Morang & Larry Parson, Effectiveness of Beach Nourishment on
Cohesive Shores, St. Joseph, Lake Michigan, July 1997.
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shores are subject to “strong alongshore drift” that can
remove large quantities of sand during storms and pre-
vent the necessary accumulation for stable and pro-
tective beaches.  Id.

Among the readily visible indicators that a shore is
cohesive are:  (1) the exposure of a cohesive layer
beneath the beach during severe storms, and (2) “the
existence of a backshore bluff ”13 above lake level.  Id. at
10.  The height of the bluff may be as low as 0.3 meters
or as high as 50 meters or more.  Id.  The maturity of
the vegetation on the bluff is an indication of the rate at
which the shore is eroding.  Id.  A bluff that is eroding
more rapidly lacks mature vegetation.  See id.  Addi-
tionally, at the base of a bluff that is not protected by a
revetment, a narrow beach of sand and gravel may be
observed and sandbars may be observed offshore.  Id.

b. Evidence of naturally occurring “background ero-
sion”

The technical reports of the Corps that plaintiffs
have introduced into evidence incorporate historical
data indicating that the observed erosion of the St.
Joseph’s shoreline has been caused, in part, by natural
processes.  In its June 1996 technical report, the Corps
observed that “[b]oth ground-penetrating radar (GPR)
and underwater video document considerable exposure
of glacial till for the lake bed in [the St. Joseph’s] area.”
Pls.’  Ex. 23 at 10.  The Corps subsequently noted in its
July 1997 technical report that, based on its studies of
St. Joseph’s shoreline profiles, the area “was vulnerable

                                                            
13 “Backshore” refers to “[t]he area of shore lying between the

average high-tide mark and the vegetation.”  American Heritage
Dictionary 131 (4th ed. 2000).  A  “bluff” is a “steep headland, pro-
montory  .  .  .  or cliff.”  Id. at 202.
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to considerable erosion” because the erosion of the
nearshore sand cover left the underlying till exposed.
Pls.’  Ex. 24 at 31, 37.

The Corps stated in its June 1996 technical report:

The shoreline in the vicinity of St. Joseph is in a
state of recession.  .  .  .  Evidence has been pre-
sented  .  .  .  showing a southward progression of
increased erosion rates since 1829.  .  .  .  [In 1978],
the Michigan Department of Natural Resources
.  .  .  computed the bluff line recession rate for the
St. Joseph region to be approximately 1 m/yr over a
50-year period.

Pls.’ Ex. 23 at 8-9 (citations omitted).

The Corps also addressed the historic annual rate of
shoreline recession at St. Joseph in its July 1997
technical report.  In the July 1997 technical report, the
Corps specifically compared a series of 1989 aerial
photographs of St. Joseph with a 1978 study of shore-
line recession rates conducted by the Michigan Depart-
ment of Natural Resources over a forty-year period
north and south of the St. Joseph’s Harbor jetties.  Pls.’
Ex. 24 at 14.  The Corps reported that while the
shoreline reflected “a long-term depositional trend”
north of the harbor jetties for 2.5 km and south of the
harbor jetties along the first 0.8 km of shoreline, the
balance of the shoreline, 13 km in the northerly direc-
tion and 13 km in the southerly direction of the harbor
jetties, showed erosion.14  Id.  Quantifying the shoreline
                                                            

14 All of plaintiffs’ properties are located along the shoreline be-
tween 5.3 km and 12.6 km south of the St. Joseph’s Harbor jetties.
See D.’s Mot. Ex. 3 at BN000001 (Road Map of Berrien County
Michigan with handwritten notes of plaintiffs’ counsel reflecting
distance of plaintiffs’ properties from the jetties).
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recession rates, the Corps stated that the annual reces-
sion rate north of the accretional zone at the harbor
jetties averaged 0.76 m/yr and that the recession rate of
the shoreline southward of the St. Joseph’s harbor
jetties varied from 0.36 m/yr to 1.16m/yr.  Id.  The
Corps explained that the variable recession rate of
shoreline southward of the harbor jetties could be
attributed to the construction of revetment protection.15

Id.

The historical rate of recession of the St. Joseph
shoreline was also addressed in the deposition testi-
mony of plaintiffs’ expert witness, Dr. Guy Meadows.
A mechanical engineering professor at University of
Michigan, Dr. Meadows testified that his 23-year
professional career “has been devoted to [studying] the
interaction of severe storm waves with the coastline
and with coastal engineering structures placed on the
coastline  .  .  .  [t]hat encompasses both Great Lakes
and ocean coasts.”  Deposition of Guy Meadows (Mea-
dows Dep.) at 6.
                                                            

15 The section of the shoreline immediately south of the harbor
jetties is protected by groins.  Pls.’Ex. 24 at 4-5.  “Groins” are de-
fined by the American Heritage Dictionary (4th ed. 2000) as “small
jett[ies] extending from a shore to protect a beach against erosion
or to trap shifting sands.”  Id. at 774.  The adjacent southerly por-
tion of the shoreline is protected by a revetment constructed by
the Chesapeake & Ohio Railroad, and the southernmost portion of
the St. Joseph’s shoreline is protected by a revetment constructed
by the Michigan Department of Transportation.  Id. at 5.  See also
Narrative to Aerial Photographs filed by defendant on March 19,
2001 (Def.’s Narrative) at 2.  A comparison of the St. Joseph shore-
line assessment first conducted in 1978 and updated in 1989 indi-
cates that the construction of the revetments in or about 1970 has
reduced the rate of shoreline recession where the revetments
exist, while adjacent shorelines south of the revetments have
receded.  Pls.’ Ex. 24 at 14; Def.’s Narrative at 2.
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At deposition, plaintiffs’ counsel questioned Dr.
Meadows regarding the littoral drift of sand along the
eastern shore of Lake Michigan:

Q: We’ve already established that there is a
dominant littoral drift from north to south?

A: Yes, sir.

Q: You fully agree with that?

A: I do.

Q: So, would all this sand [dredged by the Corps out
of St. Joseph’s Harbor] now have been taken down
to the Indiana dunes, this dredged sand?

A: In a perfect world for the beach to remain stable,
that is, for a property owner such as yourself to
stake out a claim and have certain dimensions on
that, for that to remain stable for a long period of
time an equivalent amount of sand has to enter in
your case from the north that is being transported
out the south and being transported offshore.

So there has to be a net balance of sediment.  Other-
wise, the beach decreases or if there is a surplus of
sediment, the beach would increase.

Meadows Dep. at 48-49.  Dr. Meadows continued his
testimony by describing the history of background
erosion near St. Joseph in the context of the geological
history of the Great Lakes:

We don’t usually see increasing beaches other than
a few locations within the Great Lakes.
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So, if there were no alterations to the shoreline,
whatever comes in from the north is generally
transported out by the south.  Superimposed on that
is the fact that the Great Lakes are very new fea-
tures geologically.  They are only 10 to 12 thousand
years old.  They are unusually steep sided and
unusually deep, and mother nature tends to broaden
that out.

So, even in the absence of any man-made inter-
vention on the shoreline, erosion does exist on the
Great Lakes shorelines, and that is somewhere
around a foot per year most places and [is] referred
to in the literature as the background erosion rate.

Superimposed on that are the influences of man-
made structures, both small and private structures
as well as large navigation structures that perturb
that general equilibrium.

.  .  .  .

The Witness:  The background erosion is approxi-
mately one foot per year.  The lakes are trying to
become swamps.

Meadows Dep. at 49-50.

The evidence establishes that erosion of the shorelines
on the Great Lakes is occurring naturally, without hu-
man intervention, at a measurable annual rate of ap-
proximately one foot per year.  Id. at 50.  Plaintiffs do
not dispute that “ ‘background erosion’ exists indepen-
dent of the jetties or other harbor structures” in St.
Joseph.  Plaintiffs’ Response to Defendant’s Motion to
Dismiss (Pls.’ Resp.) at 3-4.  In fact, plaintiffs acknowl-
edge that as landowners, they “were aware of apparent
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erosion processes like wind and fluctuating lake levels.”
Id. at 2.  The basis for plaintiffs’ claims is the alleged
exacerbation of the natural process of shoreline erosion
by the Corps’ ongoing activities in St. Joseph’s Harbor.
Id. at 1-2.

c. The effect of the Corps’ activities on St. Joseph’s
shoreline

Plaintiffs assert that the Corps’ actions have com-
pounded the natural erosive processes affecting the St.
Joseph’s shoreline.  Specifically, plaintiffs allege that
the Corps’ actions have “alter[ed] the supply of sand to
the lake bed” and caused the shoreline to recede “at a
rate of about two feet per year.”  See Banks’ Compl.
¶¶ 7, 12.

Plaintiffs complain that the Corps’ maintenance of
the fifteen jetties in St. Joseph’s Harbor from 1950 to
1989 caused the permanent loss of plaintiffs’ shorefront
property.  Banks’ Compl. ¶¶ 3, 10.  During that period
of time, the Corps’ installed “sand-tight steel sheet
piling” and then dredged and barged the sediment cap-
tured by the piling “out into deep lake water.”  Id. ¶¶ 6,
10.  Plaintiffs explain that the “shuttling of sand off the
end of the steel sheet piled jetties and beyond the depth
of closure”16 has permanently damaged “the littoral
ecology of the plaintiffs’ shoreline property.”  Id. ¶¶ 11,
13.
                                                            

16 The “depth of closure” refers to the beach depth beyond
which wave action is “no longer able to move  .  .  .  sediment.”
Meadows Dep. at 19- 20.  “[L]osing sediment to the offshore region
[or beyond the depth of closure] loses that sediment forever.”  Id.
at 20.  For “[m]ost of the Lake Michigan shoreline that depth [spe-
cifically, the depth of closure] ranges between 18 and 21 feet.  Be-
yond that depth we see no significant sediment movement due to
waves.”  Id. at 19.
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The jetties about which plaintiffs complain were
constructed in 1903 and have been in their present state
since 1989.  Banks’ Compl. ¶¶ 5, 6.  Plaintiffs state that
“[t]hese jetties have, over the course of many years,
interfered with the littoral drift in a way which has
deprived the Plaintiffs of their property by gradually
undermining the underwater foundation of the beaches
themselves.”  Pls.’ Resp. at 1.

In further support of their allegations that activities
of the Corps have effected a taking of their property,
plaintiffs offer historical evidence of the Corps’ under-
takings in St. Joseph’s Harbor.  The nineteenth-century
survey maps and governmental reports filed by plain-
tiffs indicate that the Corps has been engaged in
activities that have impacted St. Joseph’s Harbor and
shoreline since the 1830s.17  See Pls.’ Exs. 47, 48, 49, 68,
69, 70, 71, 72, 73.

                                                            
17 A Report from the Secretary of War dated February 21, 1835,

detailing “the survey, plan, and estimate for the improvement of
the harbor at the mouth of St. Joseph’s river” contains a proposal
for diverting “the river to flow through a new channel in a more
direct line towards [Lake Michigan]” and includes a plan to erect
crib work of wood and stone to permit “the uninterrupted action of
the river” to gradually deepen the channel across the sand bar that
“obstructs the entrance into the harbor.”  Pls.’ Ex. 48A at 1, 2, 25.
The 1835 Secretary of War Report describes the lakeshore as fol-
lows:

[Sand] bars have been found where examinations have been
made along the lake shore, and are found to run nearly parallel
with the shore, and to have about the same depth of water
upon them.  .  .  .  Good anchorage is found on the outside in
fourteen or fifteen feet water, on clay bottom; and on the inside
of the bar the clay is stated to be but thinly covered with sand.
No rock is found upon the shores or bottoms or anywhere in
the immediate vicinity.
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Plaintiffs’ evidence includes the expert testimony of
Dr. Meadows regarding the exacerbating erosive effect
on the shoreline of the St. Joseph’s Harbor jetties that
the Corps constructed and maintained.  At deposition,
plaintiffs’ counsel questioned Dr. Meadows about the
state of scientific understanding of the effects of the
jetties on the shoreline at the time of their construction.
Dr. Meadows explained that while the erosive effect of
the jetties on downdrift beaches was not recognized at
the time the jetties were constructed, knowledge of the
processes of beach erosion became important as a result
of World War II:

Q: And at the time [the Corps] established th[e]
length [of the harbor jetties] which was according to
my records or the records of the Corps 1903, no one
had ever heard of depth of closure, had they?

A: They had not, and the effects on the downdrift
beaches was also unknown at that time and not
known significantly until after World War II when it
became important to understand the processes that
go on beaches in an effort to be able to land troops
on beaches.

                                                            
Id. at 3.  The copies of the nineteenth century topographical maps
and surveys of St. Joseph, Michigan, filed by plaintiffs, reflect var-
ious topographical changes following the harbor improvement pro-
ject referenced in the 1835 Secretary of War Report.  For example,
the Map of Public Works at St. Joseph, Michigan prepared by the
United States War Department Bureau of Topographical Engi-
neers in September 1839 contains notations stating, “sand bottom
nearly as low as surfaces of Lake [Michigan] and [St. Joseph’s]
River,” “sandy knolls from 10’ to 50’ high but being rapidly dimin-
ished in recent years by effects of winds,” “this bar is being
washed away,” and “this bar originally 8 ft. above water is now
removed.”  Pls.’ Ex. 71.
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Q: So, there is no question that whatever harm has
been done was unintentional as a result of these
[harbor jetties].

A: The harm that has been done is the accumulated
harm since 1903 [the construction date of the harbor
jetties].  That structure has done two things.  It has
blocked the shore parallel transport of material from
north to south and it has also deflected some of that
material offshore and, hence, being lost forever once
it’s beyond the depth of closure.

Meadows Dep. at 68-69.  Dr. Meadows testified that the
exacerbation of erosion by the jetties and possible
mitigation of those erosive effects came into scientific
focus as early as the 1960s:

Processes were known in the 60’s and 70’s that these
effects occur and that there were mechanisms avail-
able to mitigate those effects, and it is also my
understanding that it wasn’t until the State of
Michigan that forced the Corps of Engineers in the
section 111 studies to address the downdrift impacts
of the federal structures.

Id. at 69.  Plaintiffs’ counsel then asked Dr. Meadows to
address the percentage of erosion attributable to the
Corps under section 111 studies:18

                                                            
18 Title 33, United States Code, Section 426i, also referred to as

section 111 of the River and Harbor Act of 1968, governs “[s]hore
damage prevention or mitigation.”  33 U.S.C. § 426i (1986).  The
statute provided, in pertinent part, that “[t]he Secretary of the
Army is authorized to investigate, study, plan, and implement
structural and nonstructural measures for the prevention or miti-
gation of shore damages attributable to Federal navigation
works.”  Id. at § 426i(a).
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Q: Have you ever heard the figure 30 percent
attributable under Section 111 to the Corps
structures?

A: Yes, I have.

Q: Could you explain what that figure means?

A: Section 111 studies attempted to identify the
extent in percentage of erosion that occurred along
the shoreline that was directly attributable to the
federal structures.

So, in arriving at their value of 30 percent, they con-
sidered the distance a particular property existed
from the structure, what the background erosion
rate this one foot per year might have been in the
area and what other structures existed in and
around the affected properties.

It’s my understanding for most of the harbors [the
Corps] arrive[s] at a value of about 30 percent for
that portion of the erosion directly attributable to
the structures, federal structures.

Id. at 68-70 (bracketed material added).

The testimony of Dr. Meadows makes clear that
defendant has acknowledged the longstanding and
significant exacerbation of erosion caused by its harbor
jetties.  Defendant has also introduced evidence reflect-
ing a disclosure by the Corps in the mid-1970s “that
30% of the erosion on [lakefront] property just south of
the St. Joseph’s piers was caused by these structures.”19

                                                            
19 As reflected in a 1982 letter from Michigan Senator Carl

Levin to Colonel Robert Vermillion, the Corps’ District Engineer
in Detroit, the disclosure was made during discovery procedures in
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Additionally, as demonstrated by the Corps’ imple-
mentation in 1976 of a section 111 beach nourishment
program to mitigate the effects of the harbor jetties,
the Corps has recognized openly the erosive impact of
the jetties for more than least 20 years prior to the
filing of plaintiffs’ claims.  See Pls.’ Ex. 24 at 5.

3. When permanent erosion damage to plaintiffs’
shoreline property became known or reasonably
knowable

Notwithstanding plaintiffs’ own evidence showing
that the Corps’ activities in St. Joseph’s Harbor, which
span a period of more than 150 years, have “interfered
with the littoral drift” and “deprived the Plaintiffs of
their property by gradually undermining the  .  .  .
foundation of the beaches,” see Pls.’ Resp. at 1, and
notwithstanding plaintiffs’ own expert’s testimony of a
background erosion rate of one foot per year, and
notwithstanding undisputed testimony that man-made
structures, most prominently, the St. Joseph’s Harbor
jetties, significantly increased the annual rate of shore-
line erosion,20 plaintiffs insist that the permanent effect

                                                            
a law suit filed by some of Senator Levin’s constituents against the
Corps for severe erosion of their lakefront property near St.
Joseph.  See Def.’ Rep. Ex. 10.

20 At deposition, Dr. Meadows testified that the average annual
rate of erosion is 1 m/yr.  Meadows Dep. at 50.  In a 1998 report to
the State of Michigan’s Department of Environmental Quality re-
garding Michigan’s coastal monitoring program, the Corps stated:

Detailed examination of aerial photography of the survey sites
was completed for the purpose of extracting bluff recession
rates.  .  .  .  In general, the majority of the sites suffer from
erosion on the order of 1.5 to 2.0 feet per year, designating
these sites as high risk erosion areas.
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of the Corps’ actions was “uncertain” until 1999.  Id. at
2.  Plaintiffs claim that they could not have filed suit
earlier because prior to the Federal Circuit’s 1988 deci-
sion in Owen, there was no cause of action.21  Plaintiffs’
Briefing Re Time between Owen and Applegate (Pls.’

                                                            
Exhibit 3 to Meadows Dep. (Lorelle A. Meadows, Guy A. Mea-
dows, Brandy Kuebel, and Hans Van Sumeren, 1997 Project of
Special Merit:  States of Michigan Coastal Monitoring Program,
Final Report (May 26, 1998)) at 12.

21 The named plaintiff in Owen v. United States, 851 F.2d 1404
(Fed. Cir. 1988), as the executor of the estate of the property
owner, filed a takings action alleging that the Corps’ dredging ac-
tivities in the Tombigbee River caused increased riverbank erosion
which eventually “undermined” the property owner’s house and
caused it to fall into the river.  Id. at 1405, 1406.  In determining
whether the erosion loss of the riparian owner’s property consti-
tuted a compensable taking for which plaintiff could seek recovery,
the Federal Circuit considered the scope of the navigational servi-
tude, which enables the government to conduct activities to im-
prove navigation on privately owned property located in the bed of
navigable waters without compensating the property owner.  Id. at
1409.  Based on the boundaries of the navigational servitude and
unable “to discern [a] valid distinction[ ] between the undermining
and permanent loss of fast land (and a house) due to government-
caused erosion and the permanent flooding of fast land due to
government improvements to navigation found to be compensable
by the Supreme Court,” see id. at 1415, the Federal Circuit over-
ruled two earlier decisions, namely Pitman v. United States, 198
Ct. Cl. 82, 457 F.2d 975 (1972), and Ballam v. United States, 806
F.2d 1017 (Fed.Cir. 1986).  Whether plaintiffs were barred com-
pletely from filing suit prior to the Owen decision is not entirely
clear.  See Boling, 220 F.3d at 1374 (Although plaintiff landowners
would have had difficulty in succeeding with their takings claims
during the period between the Ballam and Owen decisions, the
Federal Circuit concluded that such difficulty did not justify the
tolling of the statute of limitations.).  For purposes of this motion,
the court need not address plaintiffs’ argument that they could not
have brought their takings actions prior to the decision in Owen.
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Owen Br.) at 2.  Plaintiffs further claim that until the
late 1990s: (1) the effects of the St. Joseph’s Harbor
structures on the lake bottom were “hidden,” and (2)
the government was engaged in a “sand transfer pro-
gram which promised full mitigation of the effects of
the structures.”  Id. at 1.

Describing the “sand transfer program” more
particularly, plaintiffs explain that, in 1976, the Corps
implemented a Section 111 mitigation plan of beach
nourishment to address the erosion problems associated
with the interception of sand on the northerly side of
the jetties in St. Joseph’s Harbor.  Id. at 4.  The miti-
gation plan involved “placing fine sand from the harbor
maintenance dredging on the downdrift [southerly]
beaches.”  Pls.’ Ex. 24 at 5 (bracketed insert added).
After fifteen years of beach nourishment, however, the
Corps determined that fine sand “does not fulfill the
role of the coarser sediment which forms a large part of
the natural beach closer to shore.”  Id.  Because coarse
grain sediment has a longer retention time than fine
sand on the beach, the Corps postulated that coarser
sediment might protect the underlying glacial till from
erosion better than fine sand.  Id.  In furtherance of the
beach nourishment program, the Corps deposited, on
five different occasions between 1986 and 1993, coarse
material on St. Joseph’s shoreline.  Id.  In 1995, the
Corps expanded the mitigation program to place barge-
loads of large rocks into the lake.  Pls.’ Resp. at 4.  But,
as reported in the Corps’ 1997 technical report on the
effectiveness of the beach nourishment program, a
“[c]omparison of the lake bed surfaces from the 1991 to
1995 hydrographic surveys [of St. Joseph’s Harbor]
reveal[ed] a rapid acceleration in lake bed lowering.”
Pls.’ Ex. 24 at 84.  Noting that “as much as 50 percent of
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the sand placed in the feeder beach area  .  .  .  ends up
back in the navigation channel from where it was
originally removed,” the Corps stated that a more cost-
effective approach than beach nourishment must be
found to protect and maintain the position of the shore-
line.  Id. at 87.

Plaintiffs contend that the “sand transfer program
promised complete mitigation of the effect of the harbor
jetties.”  Pls.’ Resp. at 5.  Plaintiffs note that they
“could not, [based upon] their inferior position of obser-
vation and knowledge, know that the [sand transfer
mitigation] program would not be effective.”  Id.  Plain-
tiffs argue that “[d]efendant  .  .  .  did not provide
[them] with the information to bring this suit until
1999.”  Id.

Plaintiffs maintain that until the Corps disclosed
certain technical information in the late 1990s, they
were “uncertain[ ]” about the permanent effect of the
observed erosion.  See Pls.’ Resp. at 2, 5.  In support of
their claim of uncertainty, plaintiffs point to the deposi-
tion testimony of their expert Dr. Meadows.  Id. at 3-4.
Plaintiffs also point to a 1998 article in a regional news-
paper and to a 1999 technical report prepared by the
Corps addressing the section 111 beach nourishment.
Id. at 2-3, 4-5.

a. Dr. Meadows’ deposition testimony

Dr. Meadows testified, when questioned by plaintiffs’
counsel, that the erosion of St. Joseph’s shoreline would
be noticeable to shoreline property owners:

Q: Would you expect the ordinary layperson who
owns property on the shore would understand
what’s taking place out there in the lake?
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A: I believe someone who has lived on the
shoreline for a number of years would be able to
notice these trends.

From day-to-day exposure that you would be able to
see that towards the harbor there is death and
destruction and the further away from the harbor
you get the less apparent that is, and that, par-
ticularly an astute observer, might notice that that
area of sediment depletion is migrating.

Meadows Dep. at 54.  While testifying that erosion
would be noticeable to shoreline property owners, Dr.
Meadows also testified that a lay person would not
understand the subsurface erosive processes that are
occurring:

Q: But the concept of an equilibrium beach and
what the shortage of sand supply does to the
equilibrium beach, you couldn’t expect a layperson
just sitting on the shore to understand what was
going on there?

A: No, and that is why we are doing the work that
we are for the MDEQ is to understand what invisi-
ble changes go on beneath the water surface that
ultimately result in very high erosion rates.

Id. at 54-55.22

                                                            
22 In another part of his testimony, Dr. Meadows pointed out

that the effects of erosion have been continuously noticeable but
noted that the landowners were often unaware of some of the sub-
surface processes that were most detrimental to their shoreline
properties:

Our research here in the Great Lakes on applying this equilib-
rium profile concept has shown that during periods of low
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Plaintiffs rely on Dr. Meadows’ testimony of the
property owners’ ignorance of subsurface processes as
evidence that their claim did not ripen until 1999.  But
plaintiffs’ reliance on their ignorance of technical infor-
mation is misplaced.  That plaintiffs were unaware of
the extent of or the scientific analysis of the subsurface
erosion is not a proper basis for postponing the filing of
their claims because plaintiffs need not have “actual
knowledge of all the relevant facts in order for the
cause of action to accrue.”  Fallini, 56 F.3d at 1380.

Dr. Meadows’ testimony makes clear, and plaintiffs
do not dispute, that erosion of the shoreline was
“noticeable” to shoreline property owners.  See Mea-
dows Dep. at 54; Pls.’ Resp. at 2.  The Corps’ steel
sheet-piling installation as well as its dredging and
dumping activities were “open and notorious” acts
occurring over a 40-year period in St. Joseph’s Harbor.
See Coastal Petroleum Co., 228 Ct. Cl. at 867.  Plaintiffs
offer no evidence showing either that the Corps “con-
cealed its acts” or that the erosion damage to the
shoreline was “inherently unknowable.”  See Japanese
War Notes Claimants Ass’n, 373 F.2d at 359.  Rather,
plaintiffs have filed suit for their property losses,
alleging that “[a]s a direct result of the [Corps’ activi-
ties]  .  .  .  the shoreline south of St. Joseph’s Harbor is

                                                            
water level in the Great Lakes, that the profile artificially
steepens.  This is a time when property owners typically think
of having a safe condition because typically beaches are wider
during low water level and relatively stable looking, but in
reality the profile  .  .  .  is steepening during this time and
when water levels rise again in the Great Lakes, that artifi-
cially steep profile is essentially cocking the gun that goes off
causing very rapid erosion of the shoreline.

Id. at 16-17.
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in recession at a rate of about two feet per year,”
Banks’ Compl. ¶ 12 (emphasis added), and plaintiffs
have acknowledged that they “were aware of apparent
erosion processes.”  Pls.’ Resp. at 2.  Even if the science
of the erosion process was not fully understood by
plaintiffs, the erosion of the shoreline was “apparent”
and sufficient to put plaintiffs on notice that erosive
processes were occurring.  Accordingly, the court can-
not find that the effects of the jetties on St. Joseph’s
shoreline were “hidden” until 1999.

b. The 1998 newspaper article

Plaintiffs cite a 1998 newspaper article entitled “Too
soon to tell if erosion experiment will help” as sup-
porting evidence that not until the late 1990s did
plaintiffs understand the extent of the erosive pro-
cesses or learn that the Corps’ sand transfer efforts
would not fully mitigate the shoreline erosion.  See Pls.’
Resp. at 4-5; Pls.’  Resp. Ex. 21C (“Too soon to tell if
erosion experiment will help,” The Herald-Palladium,
April 20, 1998, at 1A).  The newspaper article stated:

Back in 1995, the Army Corps of Engineers took
bargeloads of big rocks out into Lake Michigan and
started dumping them in about 15 feet of water.

.  .  .  .

They weren’t getting rid of useless rocks—they
were performing an experiment.  They wanted to
see if it was possible to stabilize the lake bottom and
thereby halt, or at least slow, the erosion of the
steep Shoreham bluffs.

Pls.’ Resp. Ex. 21C at 1A.  In assessing the effec-
tiveness of the Corps’ efforts, the newspaper article
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quoted Charles Thompson, a physical scientist for the
Corps in Detroit, who stated:

It will take several more years to see any offshore
effect and probably many more years to see any
effects on the bluff behind it.  It hasn’t been a fai-
lure, it’s just going to take more time to see the
benefits.

.  .  .  .

Some people are grasping at [the beach nourishment
plan] as being a solution to erosion problems.  .  .  .  I
guess I would caution them that, as with most shore
protection, it probably is not.  If you could get out
and cover the whole lake bottom with stone it might
do some good, but to do some good it has to be done
early on.  The sad fact is that  .  .  .  the area south of
St. Joseph has been anchored with shore protection
and offshore it continues to erode.

Id. at 1A, 2A.  Describing the critical disequilibrium in
St. Joseph’s Harbor that threatens the stability of the
eastern shoreline of Lake Michigan, Mr. Thompson
explained:

The conditions are such right now [as observed in
April 1998] that the lake bottom is lower than it
should be and the shoreline has been anchored (with
manmade structures).  The whole system out there
is in a severe state of “disequilibrium.”

If the shoreline could readjust itself right now, it
would be 150 feet further inland than it is.  The only
thing that keeps it from doing that is the presence of
the shoreline structures.  But sooner or later the
shoreline protection will fail and the shoreline will
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readjust.  Maybe rock will stop it from going further
back, but most of the shoreline is looking at some
really severe catching up, so to speak.

Id.  Acknowledging the effect of the Corps’ harbor
jetties on the erosive processes, Mr. Thompson ob-
served that the Corps’ efforts to stem the shoreline
erosion through the sand transfer program must com-
pensate for nearly a century of non-mitigation:

Anything that people do, and I include the Corps, as
far as building structures out there  .  .  .  really has
a significant effect on disrupting the sand supply out
there.  The disruption of sand has more to do with
erosion tha[n] any other cause.  .  .  .  [T]he break-
waters are the biggest structures around there,
there’s no denying that.  [And that means the
harbor structures may] be a major contributor to
the processes off there.  The Corps realizes that and
that’s why we have the beach nourishment program.

[However, the project began only in the early
1970’s] so basically we have 80, 90, or 100 years of
non-mitigation to make up for.  Up until the 1970’s,
nobody recognized the importance of sand cover.
For most of the life of the St. Joseph’s Harbor
structures [jetties], little was done to mitigate the
effects of those structures.

Id.

Plaintiffs point to the comments of Mr. Thompson in
the 1998 newspaper article as an important source of
“information” permitting plaintiffs to file suit in 1999.
Pls.’ Resp. at 5.  In particular, plaintiffs rely on the
information in the newspaper article about the “dis-
equilibrium” of St. Joseph’s Harbor and Mr. Thomp-
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son’s statements that the sand transfer program would
probably not “be [ ] a solution to [the] erosion pro-
blems” to establish that they did not have the technical
knowledge about the extent of and the permanence of
the erosion processes until the late 1990s.  See Pls.’
Resp. at 2.  Plaintiffs urge that based on their lack of
scientific understanding of the erosion processes in St.
Joseph’s Harbor, they postponed suit until the “ ‘con-
sequences [of the Corps’ activities]  .  .  .  so manifested
themselves that a final account [could] be struck.’ ”  Pls.’
Resp. at 6 (quoting Dickinson, 331 U.S. at 749, 67 S. Ct.
1382).

Again, plaintiffs’ belief that their takings claims did
not accrue until they understood the science of the
observed erosive processes is erroneous.  The law does
not require plaintiffs to have complete understanding of
their claims before filing suit.  See Fallini, 56 F.3d at
1380.  Rather, it is sufficient that plaintiffs are “on
inquiry” as to their possible damages, and once plain-
tiffs are on notice of their claims, the statute of limita-
tions begins to run.  See Coastal Petroleum Co., 228 Ct.
Cl. at 867.  Here, plaintiffs may not have had technical
knowledge concerning their claims until the late 1990s.
But there is ample evidence that they were “on
inquiry” prior to that time.

Mr. Thompson’s statements in the 1998 newspaper
article indicate that even if “the effects of the St.
Joseph’s harbor structure on the lake bottom were
hidden” from plaintiffs, see Pls.’ Owen Br. at 1, the ef-
fects on plaintiffs’ properties were well known.  De-
scribing the notoriety of erosion in the vicinity of
plaintiffs’ property, the article stated:
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Shoreline erosion has been a matter of great concern
for decades.  Berrien County has lost enormous
amounts of land to the lake, especially south of the
breakwaters of the St. Joseph River harbor.  The
area has not only lost houses, but entire sections of
communities.

Pls.’ Resp. Ex. 21C at 1A (emphasis added).  Such signi-
ficant and well-known property losses militate against a
finding that plaintiffs were “uncertain [ ]” about “the
existence of a claim for permanent taking” until 1999.
Pls.’ Resp. at 2.

Moreover, plaintiff’s reliance on the 1998 news-
paperarticle as evidence that they did not learn until
the late 1990s that the government’s sand transfer
program would not solve the shoreline erosion is mis-
placed.  See Pls.’ Resp. at 5.  While allowing that
additional time would be required to “see the benefits”
of the Corps’ mitigation efforts, the article indicated
that the shoreline nourishment program would “pro-
bably  .  .  .  not” solve the erosion problems, see Pls.’
Resp. Ex. 21C at 2A, and noted that “[w]e can hold it at
bay for awhile, but for us there’s no return.”  Id.  Mr.
Thompson’s comments also indicated that, contrary to
plaintiff’s assertions, the Corps’ sand transfer efforts
were not a promise “to completely mitigate[ ] the effect
of the St. Joseph jetties,” see Pls.’ Resp. at 4, but were
merely “an experiment  .  .  .  to see if it was possible to
stabilize the lake bottom and thereby halt, or at least
slow, the erosion.”  Pls.’ Resp. Ex. 21C at 1A (emphasis
added).

Asserting that the Corps “has held out the promise of
mitigation by sand transfer,” plaintiffs argue their
“[u]ncertain[ty] about the permanence of the taking” is
similar to the uncertainty of the landowner-plaintiffs in
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the Applegate case.  Pls.’ Resp. at 7.  The evidence here,
however, is dissimilar from the evidence that supported
the decision of the Federal Circuit in Applegate.  As
defendant emphasizes in its reply briefing, the two
critical factors present in Applegate, specifically, re-
peated and unequivocal promises by the Corps to cure
the erosion problem23 and a congressional appropriation
to cover the cost of the cure, are missing here. Defen-
dants’ Reply to Plaintiff[s’] Response to Motion to
Dismiss (D.’s Rep.) at 7-8.  See Applegate, 25 F.3d at
1582.  Defendant argues that “plaintiffs fail to point to
any specific statutory authority from Congress”
granted to the Corps to eliminate or fully correct the
erosive processes in St. Joseph’s Harbor.  D.’s Rep. at 8.
Rather, defendant explains, plaintiffs rely on the gen-
eral language of section 111 of the River and Harbor
Act of 1968 which authorizes the Secretary of the Army
“to investigate, study and construct projects for the
prevention or mitigation of shore damages attributable
to Federal navigation works,” see 33 U.S.C. § 426i(a),
but does not impose a duty to “mitigate all erosion  .  .  .
as plaintiffs contend.”  D.’s Rep. at 8.

In support of its position that section 111 does not
impose a duty to mitigate all erosion, defendant cites a
decision by the Seventh Circuit in Save the Dunes
Council v. Alexander, 584 F.2d 158 (7th Cir. 1978).  In
Save the Dunes Council, a plaintiff organization and
several individuals brought an action to compel the
Secretary of the Army to take remedial action in con-
nection with the Corps’ harbor improvements at
Michigan City, Indiana.  Id. at 160.  Considering the
                                                            

23 Because the shoreline in Applegate was sandy, the promised
sand transfer efforts had the potential to cure the shoreline erosion
problems.  See Applegate, 25 F.3d at 1580, 1582.
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issue of whether section 111 imposed a duty on the part
of the Secretary of the Army to mitigate shore erosion
damage, the Seventh Circuit stated:

[T]he legislative history shows that 426i was .  .  .
enacted  .  .  .  to permit the Corps to apply its ex-
pertise and discretion to the problem of erosion
damage caused by existing navigational structures.

.  .  .  .

.  .  .  We hold that the language of § 426i and the
congressional intent in enactment grant and author-
ize only discretionary decision of action or non-
action on the part of the Secretary, acting through
the Corps, in the premises.  No clear, plainly defined
and peremptory duty on the part of the Secretary is
spelled out or, by any stretch, to be garnered infer-
entially upon which a Writ of Mandamus to comply
can be predicated.

Save the Dunes Council, 584 F.2d at 165.  Defendant
contends that in view of the Seventh Circuit’s decision
in Save the Dunes Council, plaintiffs could not reason-
ably rely on the statutory language of section 426i “as
requiring the Corps to take  .  .  .  action  .  .  .  to
eradicate the erosion occurring on plaintiffs’ lands or
.  .  .  constitut[ing] a promise to do so” as the basis for
failing to bring suit in a timely fashion.  D.’s Rep. at 10.

Additionally, defendant introduces evidence of vari-
ous correspondence between the Corps, interested citi-
zens, local government officials and members of Con-
gress over a period of “many years.”  See D.’s Rep. at
10. See also D.’s Rep. Exs. 7, 7(a), 8, 9, 10, 11, 12, 13.  In
particular, see D.’s Rep. at 10, defendant points to a
letter dated June 4, 1974 from Colonel James E. Hays,



53a

District Engineer, to Rep. Edward Hutchinson in which
Col. Hays responded to a request for information
regarding concerns raised by one of the Congressman’s
constituents residing in Shoreham,24 a neighboring
community to St. Joseph:

As you probably know, the project [to complete
three feeder beaches] provides partial compensation
for the erosion.  The primary objective of this pro-
ject is to restore that part of the littoral drift which
is being interrupted by the navigation project.  The
project is not intended to provide mitigation mea-
sure of such magnitude as to approach complete
beach erosion protection.

D.’s Rep. Ex. 8 at 2 (emphasis added).

The court agrees with defendant that the evidence
here does not show that the Corps’ sand transfer pro-
gram constituted a promise on which plaintiffs could
rely to postpone the filing of their suits, as contem-
plated by the Applegate case.  As construed in a persua-
sive opinion by the Seventh Circuit, the statutory
language of section 111 does not impose a duty on the
Corps to mitigate fully the erosive effects of the harbor
jetties on St. Joseph’s shoreline.  Nor has the Corps
represented that its beach nourishment efforts along
the eastern shoreline of Lake Michigan were intended
to provide complete mitigation.  See Pls.’ Resp. Ex. 21C
at 2A; D.’s Rep. Ex. 8 at 2.

                                                            
24 Defendant observes that the constituent, Mrs. Donna Asselin,

became the lead plaintiff in a 1982 tort suit against the Corps for
property losses incurred by erosion.  D.’s Rep. at 10; D.’s Rep. Ex.
5(a).
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c. The Corps’ 1999 annual report on section 111 beach
nourishment

Finally, plaintiffs rely on a 1999 annual report pre-
pared by the Corps stating that “the language in this
report is the first clear indication of permanent damage
caused by the harbor structures.”  Pls.’ Owen Br. at 2 n.
6; see Pls.’ Owen Br. Ex. 2 (Annual Report on the
Section 111 Beach Nourishment Monitoring Program
FY 1999 (Jan. 2000)).  The 1999 report summarized the
results of the Detroit District’s section 111 beach
monitoring program for ten area harbors, including St.
Joseph’s Harbor.  Pls.’  Owen Br. Ex. 2. Before detailing
the Corps’ sand transfer efforts for fiscal year 1999, the
report provided a synopsis of the geological origin of
the Great Lakes coastline, identified the coastline as
cohesive rather than sandy, and addressed the particu-
lar characteristics of the cohesive coastline on the Great
Lakes.25  Id. at 2-3.  The report stated that “[e]rosion of

                                                            
25 The report described the characteristics of cohesive coastlines

on the Great Lakes as:

1) Wide variation in physical properties such as composition,
density, formation;

2) A finite and usually limited sand supply.

3) A generally thin layer of protective sand cover.

4) The intermittent exposure of her underlying consolidated
layer as the result of natural events such as storms.

5) Susceptibility of the consolidated underlayer to exposure in
areas where the sand supply is interrupted or where the pro-
tective sand cover is removed or reduced.

6) Susceptibility of the consolidated underlayer to erosion
when exposed.

7) Wide variation in exposure rates.
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the consolidated layer [underlayer of a cohesive coast-
line] is generally irreversible” and may result in the
permanent lowering of the lakebed (known as
downcutting), which effectively increases the water
depth at that location in the lake and correspondingly
increases the wave energy and the erosion of the
coastline in the landward direction.  Id. at 3.  Based on
the nature of the erosion process on a cohesive shore-
line, the report explained, “[e]xisting profile response
models and shoreline change models in use by the
Corps [to monitor beach nourishment]  .  .  .  have
limited value for cohesive coastlines since one of their
basic assumptions is that of a sandy coastline with an
unlimited sand supply.”  Id.

Although plaintiffs argue that the 1999 report is the
first clear indication of permanent erosion damage,
plaintiffs acknowledge in their briefing that the Corps’
1997 report “provided evidence of irretrievable erosion
of the lakebed.”  Pls.’ Owen Br. at 6 n.2.  Plaintiffs also
acknowledge that “[t]he events described in the 1999
report all occurred prior to this lawsuit,” id., and that
the 1999 report “provided confirmation that the
Corps[ ’] mitigation attributability formula is wrong and
that permanent loss of lakebed is forthcoming.”  Pls.’
Owen Br. at 6.  Plaintiffs state that, in July 1999, six
months before the Corps issued its 1999 annual report,
they nevertheless reasonably concluded they had suf-
fered a sufficiently permanent injury to commence suit.
Id. at n.2.

                                                            

8) The irreversible nature of the erosion of the consolidated
layer.

Pls.’ Owen Br. Ex. 2 at 2-3.



56a

The court observes that plaintiffs’ claims that they
were uncertain about the permanence of the erosion
damage until 1999 are contradicted by their own evi-
dence.  Plaintiffs acknowledge the evidence of “irre-
trievable erosion of the lakebed” in the Corps’ 1997
report.  Pls.’ Owen Br. at 6 n.2.  Moreover, in the 1996
Corps report that plaintiffs introduced into evidence,
the Corps concluded that “[t]he profile erosion that
occurs during th[e] process [of lakebed downcutting in
the vicinity of St. Joseph’s Harbor] is permanent.”  Pls.’
Ex. 23 at 48.  That 1996 technical report of the Corps
not only addressed the permanence of the “profile ero-
sion,” but also concluded that the St Joseph’s shoreline
“is in a state of recession” based on various studies
measuring bluff recession rates over more than 50
years.26  Id. at 9.  In light of the evidence presented by
the parties indicating that scientific evidence of signi-
ficant shoreline erosion in the St. Joseph region was
documented well before 1999 and because plaintiffs
have acknowledged that the shoreline erosion was “ap-
parent,” see Pls.’ Resp. at 2, the court is unpersuaded
that plaintiffs did not have “the information to bring
this suit until 1999.”  See Pls.’ Resp. at 5.

The Federal Circuit has stated that “a plaintiff does
not have to possess actual knowledge of all relevant
facts in order for [his] cause of action to accrue.” See
Fallini, 56 F.3d at 1380.  “Whether the pertinent
events have occurred [for accrual of a claim] is deter-
mined under an objective standard,” see id., and when

                                                            
26 Among the studies referenced in the 1996 technical report

was a study by the Michigan Department of Natural Resources in
1978 “comput[ing] the bluff line recession rate for the St. Joseph
region to be approximately 1m/yr over a 50-year period.”  Pls.’ Ex.
23 at 9.
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the government’s acts are open and notorious, the claim
accrues “once plaintiff is on inquiry that [he] has a
potential claim.”  Coastal Petroleum Co., 228 Ct. Cl. at
867.  Plaintiffs argue that because the shoreline erosion
was a “continuing process of physical events” as con-
templated by the Supreme Court in Dickinson, 331
U.S. at 749, 67 S. Ct. 1382, they were able to postpone
filing suit until 1999 when it became clear that a per-
manent taking had been effected and the extent of the
damage became reasonably foreseeable.  Pls.’ Resp. at
7; see Boling, 220 F.3d at 1371.  But the evidence sup-
ports a finding that plaintiffs’ claims accrued no later
than 6 1989 [sic].

Plaintiffs allege in their complaints, which the court
construes in favor of the complainants, see Scheuer, 416
U.S. at 236, 94 S. Ct. 1683, that the Corps completed the
installation of “sand-tight steel sheet piling” in 1989.
See Banks’ Compl. ¶ 6.  Plaintiffs further allege that the
“totally impenetrable design of the [steel sheet piled]
jetties” has “alter[ed] the supply of sand  .  .  .  in front
of [their] property” and thereby effected a taking.  Id.
¶¶ 7, 13.  Plaintiffs add that the Corps’ dredging and
barging of sand from the end of the steel sheet piled
jetties has “permanently” disrupted the littoral ecology
south of the jetties.  Id. ¶¶ 8, 10, 11.  Plaintiffs explain
that until 1999, the Corps’ efforts to mitigate the
erosive effects of the St. Joseph’s Harbor jetties
through the section 111 beach nourishment program,
begun in 1976, “promised complete mitigation.”  See
Pls.’ Resp. at 4, 5.  Plaintiffs do not dispute that the
erosion of their shorefront property, allegedly occur-
ring at an annual rate of two feet per year, see Banks’
Compl. ¶ 12, was apparent, see Pls.’ Resp. at 2, and
plaintiffs have introduced evidence indicating that
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“Berrien County [which encompasses St. Joseph] has
lost enormous amounts of land to the lake.”  Pls.’ Resp.
Ex. 21C at 1A.

Focusing on “the time of the [defendant’s] acts” for
statute of limitations purposes, see Fallini, 56 F.3d at
1383, the court construes plaintiffs’ complaints to allege
1989 as the last date of the Corps’ activities in St.
Joseph’s Harbor that caused “deprivation of sand” and
“loss of [plaintiffs’] property.”  Banks’ Compl. ¶ 3.
Based on plaintiffs’ own allegations, the last act of the
Corps alleged to have caused the taking of plaintiffs’
property occurred one year after the Federal Circuit’s
1988 decision in Owen, which removed any jurispru-
dential bar to plaintiffs’ suit imposed by the Pitman
and Ballam cases.  Thus, at the time of defendant’s last
act in 1989, there was no jurisprudential “prohibition”
against plaintiffs’ filing suit.27

Additionally, the substantial loss of physical pro-
perty, estimated to be almost eighty feet of shoreline
and bank between 1950 and 1989, see Banks’ Compl.
¶¶ 6, 12, was sufficient to put plaintiffs on inquiry
notice of their potential takings claims.  See Coastal
Petroleum Co., 228 Ct. Cl. at 867.  The recession of the
shoreline and the loss of plaintiffs’ property continued
at an annual rate of “about two feet per year,” see
Banks’ Compl. ¶ 12, notwithstanding the Corps’ efforts
to mitigate the erosive effect of the harbor jetties
through the sand transfer program implemented in
1976.  See Pls.’ Resp. at 4.  Although plaintiffs did not
have a complete understanding of the erosive processes
affecting the shoreline in 1989, plaintiffs have acknowl-
edged their awareness of an “apparent” loss of lake-

                                                            
27 See footnote 21.
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front property.  See id. at 2.  The court finds that the
“uncertainty” argued by plaintiffs regarding the per-
manence of the erosion, see id., while reflecting their
subjective lack of technical knowledge about the
erosive processes, misinterprets the stabilization doc-
trine set forth in Dickinson.  Based on the evidence
presented by the parties, the court determines that, by
1989, the gradual process of shoreline erosion set into
motion by the government had resulted in a permanent
taking and the extent of the damage had become
reasonably foreseeable.  See Boling, 220 F.3d at 1370-
71.  While the information that plaintiffs learned in 1999
undoubtedly assisted the plaintiffs in better under-
standing “the entire extent of the damage” caused by
the Corps’ activities, see id. at 1371, the court does not
find that 1999 is the time at which the erosion situation
became “stabilized” within the meaning of Dickinson.
See Dickinson, 331 U.S. at 749, 67 S. Ct. 1382.  Rather,
it is the court’s view that plaintiffs’ takings claims ac-
crued no later than 1989 and the time for filing suit
expired in 1995.  See 28 U.S.C. § 2501.  Plaintiffs did not
file suit in this court until 1999.

It is well established that a takings claim must be
asserted by the owner of the property at the time of the
taking.  See Dickinson, 331 U.S. at 749, 67 S. Ct. 1382
(“[An] owner of land flooded by the Government  .  .  .
[may] postpone bringing a suit against the Government
for the flooding until the consequences of inundation
have so manifested themselves that a final account may
be struck.”) (emphasis added).  Here, the court has
determined that the takings claims accrued in 1989.
Accordingly, only those plaintiffs who owned the
shorefront property alleged to have suffered erosion
damage at the time of claim accrual were able to assert
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these takings claims prior to the running of the statute
of limitations in 1995,28 and those plaintiffs here who
acquired their property interests after 1989 cannot
assert the takings claims which properly accrued to the
predecessor property owners.  In applying this rule of
law, the court acknowledges the difficulty of determin-
ing who owned the property at the time of an alleged
taking when the alleged taking is caused by a continu-
ing process.  Further, the court recognizes that this
determination may be complicated by a change in
property ownership during the continuing taking pro-
cess.  In reaching its decision here, the court has relied
on the guidance provided by the Federal Circuit in the
Cooper decision,29 and has inferred from the Federal
                                                            

28 According to the Notice of Additional Plaintiffs filed with the
court on February 23, 2000, those property owners were:
(1) Michael and Janice Anderson; (2) John and Mary Banks; (3)
Frank Bunker; (4) Donald and Gail Chapman; (5) J. Thomas Conk-
lin Trust; (6) Gerard and Ruth Cosgrove; (7) Country L.L.C.; (8)
Robert and June Cunat; (9) Marc and Mary Del Mariani; (10) Ehret
Michigan Trust; (11) James and Beth Errant; (12) George Gregule;
(13) Victoria Jackson; (14) Robert and Patricia Kane; (15) Frank
and Charlotte Lahr; (16) Bruce and Jenny Mack; (17) Richard and
Nancy Marzke; (18) Thelma McKay; (19) Robert and Maria
Melcher; (20) Donald and Judith Miller; (21) Carolyn Morvis Trust;
(22) Richard Neuser; (23) Robert and Pamela Pancoast; (24)
Ragins Herzl; (25) Dorothy Renner; (26) Leonard Smith; (27)
Yolanda Stevens; and (28) Roger and Ann Wilschke.

29 In Cooper, the Federal Circuit considered the question of who
is the property owner to whom compensation for a taking is owed
when the property ownership changes during the course of a con-
tinuous taking.  827 F.2d at 764.  The plaintiff in Cooper filed suit
alleging a taking of the timbered area of his farm.  Id. at 762.  The
farm had been subjected to “unusual flooding” by the construction
activities of the Army Corps of Engineers on an adjacent water-
way.  Id. at 762.  Over a six-year period, standing flood water on
the farm caused seventy-five percent of the trees in the timbered
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Circuit’s reasoning in that case that the plaintiff to
whom compensation for a continuous taking is owed is
also the proper party plaintiff to assert the suit.
Because the plaintiffs here who owned the shorefront
property at the time that the takings claims accrued in
1989 failed to assert their claims timely, the court finds
that those claims are time barred.  Additionally, the
court finds that the claims of the plaintiffs who acquired
their property after 1989 are asserting claims that had
accrued to the predecessor property owners and that

                                                            
area to die.  Id. at 763.  Although the plaintiff acquired the prop-
erty several years after the flooding began on the farm, the court
determined that because “J.R. Cooper had a property interest in
the timber when the taking of the timber became complete [,]  .  .  .
he is entitled to compensation for the value of the timber de-
stroyed.”  Id. at 764.  The Federal Circuit observed:

[W]hen a taking is caused by a continuous process, it is not
complete, for purposes of determining when the claim arose,
“until the situation becomes stabilized.”  [Dickinson, 331 U.S.]
at 749 [67 S.Ct. 1382].  .  .  .

As in Dickinson, [plaintiff] J.R. Cooper did not acquire legal
title to the Cooper farm until after the physical events causing
the taking began.  That, however, is no impediment to re-
covery, because the destruction of the trees did not stabilize
sufficiently for J.R. Cooper to ascertain proper compensation
until after he acquired legal title to the property.  Cooper, 827
F.2d at 764.  This court is aware of no authority for reviving a
claim for a physical taking.  See Palazzolo v. Rhode Island,
[—— U.S. ——,] 121 S. Ct. 2448, 2463[, 150 L. Ed. 2d 592]
(2001) (While articulating a modified rule for regulatory
takings, the Supreme Court has recently reiterated that “when
there is a physical taking of property  .  .  .  in compliance with
the law, it is the owner at the time of the taking who is entitled
to compensation.”) (emphasis in original).
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those claims cannot be asserted by the named plaintiffs.
See RCFC 17.30

III. Conclusion

For the foregoing reasons, defendant’s Motion to
Dismiss is GRANTED.  The Clerk of the Court shall
enter judgment for defendant in case nos. 00-388L,
99-4451L; 00-383L; 00-381L; 00-387L; 00-380L; 00-384L;
00-391L; 00- 392L; 99-4452L; 00-386L; 99-4453L;
00-385L; 99-4454L; 99-4455L; 00- 394L; 00-399L;
00-400L; 99-4456L; 99-4457L; 99-4459L; 00-382L;
00- 401L; 00-390L; 00-389L; 00-379L; 99-4458L;
99-44510L; 99-44511L; 00-393L; 99- 44512L; 00-398L;
00-397L; 00-396L; 00-395L; and 00-365L.  Each party
shall bear its own costs.

IT IS SO ORDERED.

                                                            
30 Rule 17 provides that “[e]very action shall be prosecuted in

the name of the real party in interest.”  RCFC 17.
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[Filed:  May 16, 2003]

ORDER

A combined petition for panel rehearing and for re-
hearing en banc having been filed by the APPELLEE,
and a response thereto having been invited by the court
and filed by the APPELLANTS and the petition for
rehearing having been referred to the panel that heard
the appeal, and thereafter the petition for rehearing en
banc and response having been referred to the circuit
judges who are in regular active service,

UPON CONSIDERATION THEREOF, it is

ORDERED that the petition for panel rehearing be,
and the same hereby is, DENIED and it is further

ORDERED that the petition for rehearing en banc be,
and the same hereby is, DENIED.

The mandate of the court will issue on May 23, 2003.

Circuit Judge CLEVENGER would grant the petition
to rehear en banc.

FOR THE COURT

/s/    JAN    HORBALY   
JAN HORBALY
Clerk

Dated: May 16, 2003

cc: John B. Ehret
Jeffrey Bossert Clark

Note: Pursuant to Fed. Cir. R. 47.6, this order is not citable as
precedent.  It is a public record.


