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QUESTION PRESENTED

The Religious Freedom Restoration Act of 1993
(RFRA), 42 U.S.C. 2000bb et seq., provides that the
government “shall not substantially burden a person’s
exercise of religion” unless that burden is the least
restrictive means to further a compelling governmen-
tal interest. 42 U.S.C. 2000bb-1(a) and (b). The ques-
tion presented is whether RFRA allows a for-profit
corporation to deny its employees the health coverage
of contraceptives to which the employees are other-
wise entitled by federal law, based on the religious
objections of the corporation’s owners.
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PARTIES TO THE PROCEEDINGS

Petitioners are Kathleen Sebelius, Secretary of
Health and Human Services; the Department of
Health and Human Services; Thomas E. Perez, Secre-
tary of Labor; the Department of Labor; Jacob J.
Lew, Secretary of the Treasury; and the Department
of the Treasury.

Respondents are Hobby Lobby Stores, Inc.; Mar-
del, Inc.; David Green; Barbara Green; Mart Green;
Steve Green; and Darsee Lett.
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In the Supreme Court of the United States

No. 13-354

KATHLEEN SEBELIUS, SECRETARY OF HEALTH AND
HUMAN SERVICES, ET AL., PETITIONERS

V.
HoBBY LOBBY STORES, INC., ET AL.

ON PETITION FOR A WRIT OF CERTIORARI TO
THE UNITED STATES COURT OF APPEALS
FOR THE TENTH CIRCUIT

PETITION FOR A WRIT OF CERTIORARI

The Solicitor General, on behalf of Kathleen Sebe-
lius, the Secretary of Health and Human Services, et
al., respectfully petitions for a writ of certiorari to
review the judgment of the United States Court of
Appeals for the Tenth Circuit in this case.

OPINIONS BELOW

The opinion of the en banc court of appeals (App.,
infra, la-166a) is reported at 723 F.3d 1114. The
opinion of the distriet court (App., infra, 167a-199a) is
reported at 870 F. Supp. 2d 1278. A prior decision of
the court of appeals denying an injunction pending
appeal is unreported but is available at 2012 WL
6930302. Justice Sotomayor’s in-chambers opinion
denying an injunction pending appeal is reported at
133 S. Ct. 641.
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JURISDICTION

The judgment of the court of appeals was entered
on June 27, 2013. The jurisdiction of this Court is
invoked under 28 U.S.C. 1254(1).

STATUTORY PROVISIONS INVOLVED

Pertinent statutory provisions are set forth in the
appendix to this petition. App., infra, 200a-206a.

STATEMENT

1. Most Americans with private health coverage
obtain it through an employment-based group health
insurance plan. Congressional Budget Office, Key
Issues in Analyzing Major Health Insurance Pro-
posals 4 & Thl. 1-1 (2008). The cost of such employ-
ment-based health coverage is typically covered by a
combination of employer and employee contributions.
Id. at 4.

The federal government heavily subsidizes group
health plans' and has also established certain mini-
mum coverage standards for them. For example, in
1996, Congress required such plans to cover certain
benefits for mothers and newborns. 42 U.S.C. 300gg-4
(Supp. II 1996); 26 U.S.C. 9811 (Supp. III 1997);
29 U.S.C. 1185 (Supp. II 1996). In 1998, Congress
required coverage of reconstructive surgery after
covered mastectomies. 42 U.S.C. 300gg-6 (Supp. IV
1998); 29 U.S.C. 1185b (Supp. IV 1998).

! While employees pay income and payroll taxes on their cash
wages, they typically do not pay taxes on their employer’s contri-
butions to their health coverage. 26 U.S.C. 106 (2006 & Supp. V
2011). The aggregate federal tax subsidy for employment-based
health coverage was $242 billion in 2009. Office of Mgmt. & Budg-
et, Analytical Perspectives: Budget of the U.S. Government,
Fiscal Year 2011, Thl. 16:1 (2010).
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2. In the Patient Protection and Affordable Care
Act, Pub. L. No. 111-148, 124 Stat. 119 (Affordable
Care Act or Act),” Congress provided for additional
minimum standards for group health plans (and health
insurers offering coverage in both the group and indi-
vidual markets).

a. As relevant here, the Act requires non-
grandfathered group health plans to cover certain
preventive-health services without cost sharing—that
is, without requiring plan participants and beneficiar-
ies to make copayments or pay deductibles or coinsur-
ance. 42 U.S.C. 300gg-13 (Supp. V 2011) (preventive-
services coverage requirement).® “Prevention is a

Z Amended by the Health Care and Education Reconciliation Act
of 2010, Pub. L. No. 111-152, 124 Stat. 1029.

3 This preventive-services coverage requirement applies to,

among other types of health coverage, employment-based group
health plans covered by the Employee Retirement Income Securi-
ty Act of 1974 (ERISA), 29 U.S.C. 1001 et seq., and, with respect to
such plans, is subject to ERISA’s enforcement mechanisms.
29 U.S.C. 1185d (Supp. V 2011). It is also enforceable through
imposition of tax penalties on the employers that sponsor such
plans. 26 U.S.C. 4980D; see 26 U.S.C. 9815(a)(1), 9834 (Supp. V
2011). With respect to health insurers in the individual and group
markets, States may enforce the Act’s insurance market reforms,
including the preventive-services coverage requirement.
42 U.S.C. 300gg-22(a)(1) (Supp. V 2011). If the Secretary of
Health and Human Services determines that a State “has failed to
substantially enforce” one of the insurance market reforms with
respect to such insurers, she conducts such enforcement herself
and may impose civil penalties. 42 U.S.C. 300gg-22(a)(2) (Supp. V
2011); see 42 U.S.C. 300gg-22(b)(1)(A) (Supp. V 2011); 42 U.S.C.
300gg-22(b)(2). The Act’s grandfathering provision has the effect
of allowing certain existing plans to transition to providing cover-
age for recommended preventive services and to complying with
some of the Act’s other requirements. See p. 30, infra.
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well-recognized, effective tool in improving health and
well-being and has been shown to be cost-effective in
addressing many conditions early.” Institute of Medi-
cine, Clinical Preventive Services for Women: Clos-
g the Gaps 16 (2011) (IOM Report). Nonetheless,
the American health-care system has “fallen short in
the provision of such services” and has “relied more
on responding to acute problems and the urgent needs
of patients than on prevention.” Id. at 16-17. To ad-
dress this problem, the Act requires coverage of pre-
ventive services without cost sharing in four catego-
ries.

First, group health plans must cover items or ser-
vices that have an “A” or “B” rating from the U.S.
Preventive Services Task Force (Task Force).
42 U.S.C. 300gg-13(a)(1) (Supp. V 2011). The Task
Force is composed of independent health-care profes-
sionals who “review the scientific evidence related
to the effectiveness, appropriateness, and cost-
effectiveness of clinical preventive services for the
purpose of developing recommendations for the health
care community.” 42 U.S.C. 299b-4(a) (Supp. V 2011).
Services rated “A” or “B” are those for which the
Task Force has the greatest certainty of a net benefit
for patients. 75 Fed. Reg. 41,733 (July 19, 2010). The
Task Force has awarded those ratings to more than 40
preventive services, including cholesterol screening,
colorectal cancer screening, and diabetes screening
for those with high blood pressure. Id. at 41,741-
41,744.

Second, the Act requires coverage of immuniza-
tions recommended by the Advisory Committee on
Immunization Practices of the Centers for Disease
Control and Prevention. 42 U.S.C. 300gg-13(a)(2)
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(Supp. V. 2011). The Committee has recommended
routine vaccination to prevent a variety of vaccine-
preventable diseases that occur in children and adults.
75 Fed. Reg. at 41,740, 41,745-41,752.

Third, the Aect requires coverage of “evidence-
informed preventive care and screenings” for infants,
children, and adolescents as provided for in guidelines
supported by the Health Resources and Services Ad-
ministration (HRSA), which is a component of the
Department of Health and Human Services (HHS).
42 U.S.C. 300gg-13(a)(3) (Supp. V 2011). The relevant
HRSA guidelines were developed “by multidiscipli-
nary professionals in the relevant fields to provide a
framework for improving children’s health and reduc-
ing morbidity and mortality based on a review of the
relevant evidence.” 75 Fed. Reg. at 41,733. They
include a schedule of examinations and screenings.
Id. at 41,753-41,755.

Fourth, and as particularly relevant here, the Act
requires coverage “with respect to women, [of] such
additional preventive care and screenings” (not cov-
ered by the Task Force’s recommendations) “as pro-
vided for in comprehensive guidelines supported” by
HRSA. 42 U.S.C. 300gg-13(a)(4) (Supp. V 2011).
Congress included this provision in response to a
legislative record showing that “women have different
health needs than men, and these needs often gener-
ate additional costs.” 155 Cong. Rec. 29,070 (2009)
(statement of Sen. Feinstein); see IOM Report 18. In
particular, “[w]omen of childbearing age spend 68
percent more in out-of-pocket health care costs than
men.” 155 Cong. Rec. at 29,070 (statement of Sen.
Feinstein). And women often find that copayments
and other cost sharing for important preventive ser-
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vices “are so high that they avoid getting [the ser-
vices] in the first place.” Id. at 29,302 (statement of
Sen. Mikulski); see IOM Report 19-20.

Because HRSA did not have relevant guidelines at
the time of the Act’s enactment, HHS requested that
the Institute of Medicine (Institute or IOM) develop
recommendations for it. 77 Fed. Reg. 8726 (Feb. 15,
2012); IOM Report 1. The Institute is part of the
National Academy of Sciences, a “semi-private” or-
ganization Congress established “for the explicit pur-
pose of furnishing advice to the Government.” Public
Citizen v. Department of Justice, 491 U.S. 440, 460 &
n.11 (1989) (citation omitted); see IOM Report iv.

To formulate recommendations, the Institute con-
vened a group of experts, “including specialists in
disease prevention, women’s health issues, adolescent
health issues, and evidence-based guidelines.” I0M
Report 2. The Institute defined preventive services as
measures “shown to improve well-being, and/or de-
crease the likelihood or delay the onset of a targeted
disease or condition.” Id. at 3. Based on the Insti-
tute’s review of the evidence, it then recommended a
number of preventive services for women, such as
screening for gestational diabetes for pregnant wom-
en, screening and counseling for domestic violence,
and at least one well-woman preventive care visit a
year. Id. at 8-12.

The Institute also recommended coverage for the
“full range” of “contraceptive methods” approved by
the Food and Drug Administration (FDA), as well as
“sterilization procedures” and “patient education and
counseling for all women with reproductive capacity.”
IOM Report 10; see id. at 102-110. FDA-approved
contraceptive methods include oral contraceptive pills,
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diaphragms, injections and implants, emergency con-
traceptive drugs, and intrauterine devices (IUDs).
FDA, Birth Control: Medicines To Help You, http://
www.fda.gov/ForConsumers/ByAudience/ForWomen/
FreePublications/uem313215.htm (last visited Sept.
18, 2013) (Bwrth Control Guide).

In making that recommendation, the Institute not-
ed that nearly half of all pregnancies in the United
States are unintended and that unintended pregnan-
cies have adverse health consequences for both moth-
ers and children. IOM Report 102-103 (discussing
consequences, including inadequate prenatal care,
higher incidence of depression during pregnancy, and
increased likelihood of preterm birth and low birth
weight). In addition, the Institute observed, use of
contraceptives leads to longer intervals between preg-
nancies, which “is important because of the increased
risk of adverse pregnancy outcomes for pregnancies
that are too closely spaced.” Id. at 103. The Institute
also noted that greater use of contraceptives lowers
abortion rates. Id. at 105. Finally, the Institute ex-
plained that “contraception is highly cost-effective,”
as the “direct medical cost of unintended pregnancy in
the United States was estimated to be nearly $5 bil-
lion in 2002.” Id. at 107.

HRSA adopted guidelines consistent with the Insti-
tute’s recommendations, including a coverage re-
quirement for all FDA-approved “contraceptive meth-
ods [and] sterilization procedures,” as well as “patient
education and counseling for all women with repro-
ductive capacity,” as prescribed by a health-care pro-
vider. HRSA, HHS, Women’s Preventive Services
Guidelines,  http://www.hrsa.gov/womensguidelines/
(last visited Sept. 18, 2013). The relevant regulations
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adopted by the three Departments implementing this
portion of the Act (HHS, Labor, and Treasury) re-
quire coverage of, among other preventive services,
the contraceptive services recommended in the HRSA
guidelines. 45 C.F.R. 147.130(a)(1)(iv) (HHS); 29
C.F.R. 2590.715-2713(a)(1)(iv) (Labor); 26 C.F.R.
54.9815-2713(a)(1)(iv) (Treasury) (collectively referred
to in this brief as the contraceptive-coverage require-
ment).

b. The implementing regulations authorize an ex-
emption from the contraceptive-coverage requirement
for the group health plan of an organization that quali-
fies as a “religious employer.” 45 C.F.R. 147.131(a).
A religious employer is defined as a non-profit organi-
zation described in the Internal Revenue Code provi-
sion that refers to churches, their integrated auxilia-
ries, conventions or associations of churches, and the
exclusively religious activities of any religious order.
Ibid. (cross-referencing 26 U.S.C. 6033(a)(3)(A)(@i) and
(iii)).

The implementing regulations also establish cer-
tain religion-related accommodations for group health
plans established or maintained by “eligible organiza-
tion[s].” 45 C.F.R. 147.131(b). An accommodation is
available to a non-profit religious organization that
has religious objections to providing coverage for
some or all contraceptive services. Ibid. If a non-
profit religious organization is eligible for such an
accommodation, the women who participate in its plan
will have access to contraceptive coverage without
cost sharing though an alternative mechanism estab-
lished by the regulations. 78 Fed. Reg. 39,870, 39,872,
39,874-39,886 (July 2, 2013).
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“Consistent with religious accommodations in re-
lated areas of federal law, such as the exemption for
religious organizations under Title VII of the Civil
Rights Act of 1964,” the definition of an organization
eligible for an accommodation “does not extend to for-
profit organizations.” 78 Fed. Reg. at 39,875. The
Departments that issued the preventive-services cov-
erage regulations explained that they were “unaware
of any court granting a religious exemption to a for-
profit organization, and decline[d] to expand the defi-
nition of eligible organization to include for-profit
organizations.” Ibid.

3. Respondents are two for-profit corporations—
Hobby Lobby Stores, Ine., and Mardel, Inc.—and the
corporations’ owners, who are five family members
(collectively referred to here as the Greens)." Hobby
Lobby is a chain of more than 500 arts-and-crafts
stores that has approximately 13,000 full-time em-
ployees throughout the country. App., infra, 7a.
Mardel is a chain of 35 stores selling books and educa-
tional supplies and specializing in Christian materials.
Id. at 171a. Mardel has 372 employees. Ibid. The
corporations do not hire employees on the basis of
their religion, and the employees are not required to
share the religious beliefs of the Greens. Id. at 197a
(Hobby Lobby “welcome[s] employees of all faiths or
no faith.”). Employees of both corporations obtain

* The Greens are trustees of a management trust that owns and
operates Hobby Lobby and Mardel. App., infra, 8a; see id. at 125a
(Briscoe, C.J., concurring in part and dissenting in part). They
refer to themselves as the corporations’ owners, Resp. C.A. Br.
2, and the court of appeals did the same, e.g., App., infra, Ta.
Justice Sotomayor analogized them to “controlling shareholders.”
133 S. Ct. at 643.
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health coverage through the Hobby Lobby self-
insured group health plan. Id. at 14a.

“[T]he Greens believe that human life begins at
conception,” that is, “when sperm fertilizes an egg,”
and they therefore oppose certain contraceptives on
the ground that they prevent implantation of a ferti-
lized egg. App., infra, 9a, 14a. After learning about
the contraceptive-coverage requirement, Hobby Lob-
by “re-examined its insurance policies,” discovered
that they already covered certain FDA-approved con-
traceptives to which the Greens objected, and pro-
ceeded to exclude those contraceptives from the Hob-
by Lobby plan. C.A. App. 26a-27a (Verified Compl.
para. 55).

Respondents also initiated this suit, contending
that the requirement that the Hobby Lobby group
health plan cover all forms of FDA-approved contra-
ceptives violates the Religious Freedom Restoration
Act of 1993 (RFRA), 42 U.S.C. 2000bb et seq., which
provides that the government “shall not substantially
burden a person’s exercise of religion” unless that
burden is the least restrictive means to further a com-
pelling governmental interest. 42 U.S.C. 2000bb-1(a)
and (b). Specifically, respondents contend that RFRA
entitles the Hobby Lobby plan to an exemption from
the contraceptive-coverage requirement because the
Greens object to “facilitating” coverage of certain
contraceptives (two types of IUDs, Plan B, and Ella).
App., infra, 14a.° Respondents also contend that the

> An IUD is a device inserted into the uterus by a physician that
“prevents sperm from reaching the egg, from fertilizing the egg,
and may prevent the egg from attaching (implanting) in the womb
(uterus).” Birth Control Guide. Plan B, an emergency contracep-
tive, is a pill that “works mainly by stopping the release of an egg
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contraceptive-coverage requirement violates the Free
Exercise Clause of the First Amendment. Id. at 15a.

The district court denied respondents’ motion for a
preliminary injunction, holding that neither the corpo-
rations nor the Greens had established a likelihood of
success on the merits of their claims. App., nfra,
167a-199a.

4. Respondents appealed the denial of the prelimi-
nary injunction, and the court of appeals denied their
motion for an injunction pending appeal. 2012 WL
6930302. Respondents then applied to this Court for
emergency relief, which Justice Sotomayor denied.
133 S. Ct. 641 (2012).

Respondents subsequently moved in the court of
appeals for initial en banc consideration of their ap-
peal, citing the “exceptional importance of the ques-
tions presented.” App., infra, 16a. The court of ap-
peals granted that motion. 7/bitd. The court also expe-
dited its consideration of the appeal because the Hob-
by Lobby plan was due to become subject to the
contraceptive-coverage requirement when the new
plan year began on July 1, 2013. Ibd.

a. In a divided decision, the eight-member en banc
court reversed the judgment of the district court.
App., infra, 1la-166a. As a threshold matter, the court
held that the corporations (Hobby Lobby and Mardel)
have Article III standing and that the Anti-Injunction
Act, 26 U.S.C. 7421, does not bar this suit. Id. at 5a,

from the ovary” but “may also work by preventing fertilization of
an egg * * * or by preventing attachment (implantation) to the
womb (uterus).” Ibid. Ella, another emergency contraceptive, is a
pill that “works mainly by stopping or delaying the ovaries from
releasing an egg” but “may also work by changing the lining of the
womb (uterus) that may prevent attachment (implantation).” Ibid.
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17a-21a; see id. at 18a (noting the government’s
agreement that the Anti-Injunction Act does not ap-
ply); see also Gov’'t Supp. C.A. Br. 3 (agreeing that
respondent corporations have Article III standing).
The court found it unnecessary to decide whether the
Greens had standing in their own right as the owners
of the corporations being regulated. App., infra, 18a
n.4.

Addressing the merits, a five-judge majority held
that the corporate respondents are likely to succeed
on the merits of their RFRA claims. App., infra, 6a,
23a-61a. The court first held that “for-profit corpora-
tions, such as Hobby Lobby and Mardel, are persons
exercising religion for purposes of REFRA.” Id. at 23a;
see id. at 23a-43a. The court further held that “the
contraceptive-coverage requirement constitutes a
substantial burden on Hobby Lobby and Mardel’s
exercise of religion.” Id. at 44a; see ud. at 44a-56a.

The court then determined that the contraceptive-
coverage requirement is invalid as applied to Hobby
Lobby and Mardel because that requirement is not
“the least restrictive means of advancing a compelling
interest.” App., infra, 57a (citation omitted); see id. at
56a-61a. The court held that the interests protected
by the requirement (public health and gender equali-
ty) cannot be compelling because certain plans are not
required to cover recommended preventive-health
services (while those plans retain grandfathered sta-
tus), and because plans sponsored by churches or
other non-profit religious organizations are not re-
quired to cover contraceptives. Id. at 58a.

The court of appeals noted the government’s argu-
ment that respondents “are, in effect, imposing their
religious views on their employees,” but disagreed on
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the ground that the corporations “do not prevent
employees from using their own money to purchase
the four contraceptives at issue here.” App., infra,
60a. The court acknowledged that this would impose a
unique economic burden on those employees, but
found that result justified on the ground that “[a]c-
commodations for religion frequently operate by lift-
ing a burden from the accommodated party and plac-
ing it elsewhere.” Id. at 60a-61a.°

Turning to the other factors relevant to whether a
preliminary injunction should be granted, the majori-
ty held that the corporations would experience irrepa-
rable harm if the contraceptive-coverage requirement
were not enjoined. App., nfra, 64a-65a. Four mem-
bers of the majority would have resolved the two re-
maining factors (balance of equities and public inter-
est) in the corporations’ favor, but the court lacked a
majority to do so and instead remanded to the district
court to consider those two factors. Id. at 6a.

b. Chief Judge Briscoe, joined by Judge Lucero,
dissented. App., mnfra, 103a-138a. They concluded
that neither the corporations nor their owners could
establish a prima facie case under RFRA. Id. at 107a-
130a. The dissenters noted that RFRA was intended
to restore this Court’s jurisprudence that preceded
Employment Division, Department of Human Re-
sources v. Smith, 494 U.S. 872 (1993), and explained
that, in interpreting RFRA, the “relevant context” is
“the body of free exercise case law that existed at the
time of RFRA’s passage.” App., infra, 112a. The
dissent observed that, “during the 200-year span be-

% The court of appeals majority did not address respondents’
claim under the Free Exercise Clause of the First Amendment.
App., infra, 7an.2.
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tween the adoption of the First Amendment and
RFRA’s passage, the Supreme Court consistently
treated free exercise rights as confined to individuals
and non-profit religious organizations.” Id. at 115a.

This limitation, the dissenters continued, “is rein-
forced by examining the legislative history of RFRA,”
which includes many references to individuals and
religious institutions but makes no reference to for-
profit corporations. App., infra, 115a; see id. at 115a-
117a. Accordingly, the dissenters found “no plausible
basis for inferring that Congress intended or could
have anticipated that for-profit corporations would be
covered by RFRA.” Id. at 118a (internal quotation
marks and citation omitted).

Chief Judge Briscoe’s dissent further explained
that the majority’s substantial-burden analysis con-
flated the corporations in this case with their owners,
“even though doing so violates basic principles of
corporation law.” App., infra, 130a-131a. In addition,
the dissenters noted that the decision to utilize health
coverage for particular contraceptives is made by plan
participants and beneficiaries, in consultation with
their doctors, and not by respondents. Id. at 137a.
The dissenters concluded that the claimed burden of
merely being associated with a group health plan that
provides comprehensive health coverage is not a sub-
stantial burden within the meaning of RFRA. Id. at
136a-138a."

" Judge Matheson wrote separately to explain that he would have
rejected the corporations’ RFRA claims but remanded for further
consideration of the Greens’ RFRA claims. App., infra, 138a-164a
(Matheson, J., concurring in part and dissenting in part). Judges
Hartz, Gorsuch, and Bacharach filed concurring opinions. Id. at
66a-77a, 77a-94a, 94a-103a.



15

5. On remand, the district court entered a prelimi-
nary injunction and stayed further proceedings pend-
ing the government’s determination whether to seek
this Court’s review of the court of appeals’ en banc
decision. 2013 WL 3869832, at *2 (July 19, 2013).°

REASONS FOR GRANTING THE PETITION

In a divided decision, the en banc court of appeals
held that the Religious Freedom Restoration Act of
1993, 42 U.S.C. 2000bb et seq., allows respondent for-
profit corporations to deny employees the health cov-
erage to which they are otherwise entitled by federal
law, based on the religious objections of the individu-
als who own a controlling stake in the corporations.
That unprecedented ruling warrants review by this
Court. The court did not cite (and the government is
not aware of) any other decision of this Court or a
court of appeals that has ever accepted a claim that
RFRA enables a for-profit corporate employer to
exempt itself from generally applicable employment
regulations. See 133 S. Ct. 641, 643 (2012) (Soto-
mayor, J., in chambers) (“This Court has not previous-
ly addressed similar RFRA or free exercise claims
brought by closely held for-profit corporations and
their controlling shareholders alleging that the man-
datory provision of certain employee benefits substan-
tially burdens their exercise of religion.”).

The question presented is one of exceptional im-
portance, as the court of appeals recognized in initially

¥ On September 17, the government filed a notice of appeal from
the district court’s entry of a preliminary injunction. The govern-
ment intends to ask the court of appeals to hold the appeal in
abeyance pending this Court’s consideration of this petition for a
writ of certiorari and, in the event the petition is granted, the
Court’s decision in the case.
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hearing the case en bane. App., infra, 16a. Moreover,
the Third and Sixth Circuits have expressly disagreed
with the decision below, Conestoga Wood Specialties
Corp. v. HHS, No. 13-1144, 2013 WL 3845365 (3d Cir.
July 26, 2013) (Conestoga Wood); Autocam Corp. v.
Sebelius, No. 12-2673, 2013 WL 5182544 (6th Cir.
Sept. 17, 2013) (Autocam), creating an acknowledged
conflict in the courts of appeals that is likely to deepen
soon as more circuits address the question in the
many pending cases presenting it. Finally, the court
of appeals’ decision is incorrect and would transform
RFRA from a shield for individuals and religious
institutions into a sword used to deny employees of
for-profit commercial enterprises the benefits and
protections of generally applicable laws. The petition
for a writ of certiorari should be granted.

A. RFRA Does Not Allow A For-Profit Corporation To
Deny Its Employees The Benefits To Which They Are
Otherwise Entitled By Federal Law

RFRA provides that the federal government “shall
not substantially burden a person’s exercise of reli-
gion” unless application of that burden is “the least
restrictive means of furthering [a] compelling gov-
ernmental interest.” 42 U.S.C. 2000bb-1(a) and (b).
Respondents’ challenge to the contraceptive-coverage
requirement fails to satisfy this statutory standard in
multiple respects. First, the for-profit corporate
respondents are not “person[s] exercis[ing] religion”
within the meaning of RFRA, 42 U.S.C. 2000bb-1(a).
Second, there is no indication that Congress, in enact-
ing RFRA, intended to disregard fundamental tenets
of corporate law that distinguish between the rights
and responsibilities of a corporation and those of its
owners. Third, the particular burden of which re-
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spondents complain is too attenuated to be “substan-
tial[].” Ibid. Finally, even if respondents could sur-
mount those threshold obstacles, their claim would fail
because the contraceptive-coverage requirement is
the least restrictive means of advancing compelling
governmental interests. 42 U.S.C. 2000bb-1(b).

1. The court of appeals erred by deeming the re-
spondent corporations to be “persons” engaged in the
“exercise of religion” within the meaning of RFRA.

a. Congress enacted RFRA to codify this Court’s
free-exercise jurisprudence as it stood before Em-
ployment Division, Department of Human Resources
v. Smith, 494 U.S. 872 (1990). See Gonzales v. O Cen-
tro Espirita Beneficente Uniao do Vegetal, 546 U.S.
418, 424 (2006) (O Centro). Entirely absent from that
pre-Smith jurisprudence is any case affording free-
exercise rights to for-profit corporations.

Under the pre-Smith case law, individuals could
seek exemptions in certain circumstances from gener-
ally applicable regulations that interfered with their
exercise of religion. The two cases cited in RFRA
itself are illustrative. 42 U.S.C. 2000bb(b)(1) (citing
Sherbert v. Verner, 374 U.S. 398 (1963), and Wiscon-
sin v. Yoder, 406 U.S. 205 (1972)). In Sherbert, the
Court held that a state government could not deny
unemployment compensation to an individual who lost
her job because her religious beliefs prevented her
from working on a Saturday. 374 U.S. at 399-410.
And, in Yoder, the Court held that a state government
could not compel Amish parents to send their children
to high school. 406 U.S. at 234-235.

The pre-RFRA case law also allowed churches to
assert free-exercise claims on behalf of their mem-
bers. For example, in Church of the Lukumi Babalu
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Aye, Inc. v. City of Hialeah, 508 U.S. 520 (1993), a
church successfully challenged a local ordinance that
made it unlawful for its members to perform the ritual
animal sacrifice that is part of the Santeria religion.
Id. at 531-540, 542-547. Accordingly, when this Court
later applied RFRA in O Centro, supra, it likewise
held that RFRA allowed a religious sect to obtain an
exemption on behalf of its members from a federal law
(the Controlled Substances Act, 21 U.S.C. 801 et seq.)
that prevented them from receiving communion in the
form of a sacramental tea. 546 U.S. at 427-439.

In contrast, no pre-Smith case held—or even sug-
gested—that a for-profit corporation could obtain
exemptions from corporate regulation on the basis of
religion. The two cases on which the court of appeals
relied for the contrary proposition, App., infra, 35a-
36a (citing Braunfeld v. Brown, 366 U.S. 599 (1961),
and United States v. Lee, 455 U.S. 252 (1982)), rejected
free-exercise claims raised by individuals. They are
therefore doubly unsupportive of the proposition the
court of appeals sought to advance.

In Braunfeld, the Court rejected the free-exercise
claim asserted by Orthodox Jewish individuals who
faced criminal prosecution if they sold their goods on
Sundays, even though the Sunday closing law placed
substantial pressure on them “to give up their [Satur-
day] Sabbath observance, a basic tenet of the Ortho-
dox Jewish faith.” 366 U.S. at 602 (plurality opinion).
In Lee, the Court rejected an Amish farmer’s claim
that he had a free-exercise right to be exempted from
the requirement to pay Social Security taxes on behalf
of his employees. 455 U.S. at 256-261.

Lee in fact undermines, rather than supports, the
court of appeals’ analysis. The Court in Lee empha-
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sized that exempting the employer from the obligation
to pay Social Security taxes “operates to impose the
employer’s religious faith on the employees,” 455 U.S.
at 261, who would be denied the benefits to which they
were entitled by federal law if their employer were
exempted. KEven with respect to the individual em-
ployer at issue in Lee, this Court held: “When follow-
ers of a particular sect enter into commercial activity
as a matter of choice, the limits they accept on their
own conduct as a matter of conscience and faith are
not to be superimposed on the statutory schemes
which are binding on others in that activity.” Ibid.

b. Accordingly, when Congress enacted RFRA to
codify pre-Smith free-exercise jurisprudence, it would
have understood that for-profit corporations could not
rely on RFRA to escape generally applicable regula-
tion. The “limitation of RFRA’s applicability to indi-
viduals and non-profit religious organizations is rein-
forced by examining the legislative history of RFRA.”
App., infra, 115a (Briscoe, C.J., concurring in part and
dissenting in part). The committee reports, hearings,
and debates are replete with references to individuals
and religious institutions, but “[e]ntirely absent from
the legislative history * * * is any reference to
for-profit corporations.” Id. at 116a.

The court of appeals understood the relevant statu-
tory inquiry to be whether a for-profit corporation
could be a “person” for purposes of RFRA. App,,
mfra, 24a. The majority resolved that question by
reference to the Dictionary Act, which states that the
term “person” in a federal statute includes corpora-
tions unless “the context indicates otherwise.” Ibid.
(quoting 1 U.S.C. 1). But here, for the reasons just
stated, the context of RFRA does in fact indicate
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otherwise with respect to for-profit corporations.
Even more to the point, the question presented by this
case is whether for-profit corporations are persons
engaged in the “exercise of religion” (42 U.S.C.
2000bb-1(a)) within the meaning of RFRA. The Die-
tionary Act does not answer that question.

Given RFRA’s expressly stated purpose to codify
this Court’s pre-Smith jurisprudence, the proper
statutory inquiry here must be guided by decisions
issued during the “200-year span between the adop-
tion of the First Amendment and RFRA’s passage.”
App., infra, 115a (Briscoe, C.J., concurring in part and
dissenting in part). During that long period, the
Court “consistently treated free exercise rights as
confined to individuals and non-profit religious organ-
izations.” Ibid. Accordingly, there is no “plausible
basis for inferring that Congress intended or could
have anticipated that for-profit corporations would be
covered by RFRA.” Id. at 118a (internal quotation
marks and citation omitted); accord Awutocam, 2013
WL 5182544, at *7-*9.

c. The court of appeals held that the religious be-
liefs of the Greens (which the court imputed to the
corporations) trump the rights of the corporations’
13,000 full-time employees and their family members
to receive the health coverage to which they are enti-
tled by federal law. The majority found it unremark-
able that, under its interpretation of RFRA, for-profit
corporations could obtain religious exemptions that
come “at the expense of their employees.” App., in-
fra, 6la. The majority dismissed that concern by
declaring that “[aJecommodations for religion fre-
quently operate by lifting a burden from the accom-
modated party and placing it elsewhere.” Id. at 60a-
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6la. Indeed, the majority opined that such burden-
shifting “is RFRA’s basic purpose.” Id. at 61a.

This Court, by contrast, has cautioned that “courts
must take adequate account of the burdens a request-
ed accommodation may impose on nonbeneficiaries.”
Cutter v. Wilkinson, 544 U.S. 709, 720 (2005). That
principle informed this Court’s pre-RFRA interpreta-
tion of religious accommodations in the context of
employment. For example, in Trans World Airlines,
Inc. v. Hardison, 432 U.S. 63 (1977), the Court held
that Title VII of the Civil Rights Act of 1964 (Title
VII), Pub. L. No. 88-352, 78 Stat. 253, does not allow
an employee to obtain a religious accommodation that
would come “at the expense of” other employees or
result in “more than a de minimis cost” to the em-
ployer. 432 U.S. at 81, 84.

The court of appeals noted that some civil rights
statutes have “exemptions for religious employers.”
App., infra, 26a. But such accommodations have nev-
er been extended to for-profit corporations. For ex-
ample, Title VII exempts from its prohibition against
discrimination based on religion “a religious corpora-
tion, association, educational institution, or society
with respect to the employment of individuals of a
particular religion to perform work connected with the
carrying on * * * of its activities.” 42 U.S.C. 2000e-
1(a) (emphasis added); see 42 U.S.C. 12113(d)(1)
(Supp. V 2011) (parallel exemption in Americans with
Disabilities Act of 1990, 42 U.S.C. 12101 et seq.). A
“religious corporation” is a “special class of nonprofit
corporation[]” that is “designed to provide the con-
gregants with an orderly procedural framework in
order for them to freely exercise their religion.” 1A
Fletcher Cyclopedia of the Law of Corporations § 80,



22

at 61 (perm. ed., rev. vol. 2010) (emphasis added); see
EEOC v. Townley Eng’g & Mfg. Co., 859 F.2d 610, 619
(9th Cir. 1988) (“hav[ing] no difficulty” in concluding
that “for profit” manufacturer of mining equipment
was ineligible for Title VII exemption notwithstanding
its owners’ religious beliefs), cert. denied, 489 U.S.
1077 (1989).

In Corporation of the Presiding Bishop of the
Church of Jesus Christ of Latter-Day Saints v. Amos,
483 U.S. 327 (1987), the Court rejected the claim that
Title VII'’s religious-employer exemption impermissi-
bly advances religion in violation of the Establishment
Clause. Id. at 334-339. The Court reasoned that, by
expanding the Title VII exemption to reach all of a
religious organization’s non-profit activities, rather
than just its specifically religious activities, Congress
avoided entangling governmental inquiries into
whether particular activities should be categorized as
religious or secular. Id. at 336. The Court explained
that “it is a significant burden on a religious organiza-
tion to require it, on pain of substantial liability, to
predict which of its activities a secular court will con-
sider religious.” Ibid.

The Amos Court emphasized, however, that the
case before it concerned only “the nonprofit activities
of religious employers,” 483 U.S. at 339 (emphasis
added), and the concurring opinions stressed the same
point.” Moreover, the Amos Court’s reasoning, by its

% Amos, 483 U.S. at 340 (Brennan, J., concurring) (“I write sepa-
rately to emphasize that my concurrence in the judgment rests on
the fact that these cases involve a challenge to the application of
§ 702’s categorical exemption to the activities of a nonprofit organ-
ization.”); id. at 349 (O’Connor, J., concurring) (“Because there is a
probability that a nonprofit activity of a religious organization will
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terms, does not extend to for-profit corporations. “As
the Amos Court noted, it is hard to draw a line be-
tween the secular and religious activities of a religious
organization.” University of Great Falls v. NLRB,
278 F.3d 1335, 1344 (D.C. Cir. 2002). By contrast, “it
is relatively straight-forward to distinguish between a
non-profit and a for-profit entity.” Ibid.; accord Spen-
cer v. World Vision, Inc., 633 F.3d 723, 734 (9th Cir.)
(O’Scannlain, J., concurring), cert. denied, 132 S. Ct.
96 (2011). Under RFRA, as under pre-existing federal
employment statutes, a corporation’s non-profit or
for-profit status provides an objective means of differ-
entiation that does not require “trolling through a
person’s or institution’s religious beliefs.” University
of Great Falls, 278 F.3d at 1341-1342 (quoting Mitch-
ell v. Helms, 530 U.S. 793, 828 (2000) (plurality opin-
ion)).

For these reasons, the court of appeals erred in
concluding that the respondent “for-profit businesses
focused on selling merchandise to consumers,” App.,
mfra, 108a (Briscoe, C.J., concurring in part and dis-
senting in part), are “persons” engaged in the “exer-
cise of religion” within the meaning of RFRA,
42 U.S.C. 2000bb-1(a).

2. The court of appeals also cited no evidence that
Congress in enacting RFRA would have contemplated
claims that disregard fundamental tenets of American
corporate law. Yet the court of appeals permitted just
such a claim in this case when it attributed the reli-
gious beliefs of the Greens—the individuals who own

itself be involved in the organization’s religious mission, in my view
the objective observer should perceive the Government action as
an accommodation of the exercise of religion rather than as a
Government endorsement of religion.”).
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the corporations—to the corporate entities them-
selves. In particular, the court of appeals declared
that “[t]he corporate plaintiffs believe life begins at
conception,” App., infra, 50a, but supported that pro-
nouncement by citing only the Greens’ belief that
“human life begins when sperm fertilizes an egg.” Id.
at 9a; see id. at 14a. The court of appeals thus con-
flated the corporations with their owners.

As the Third Circuit explained in its decision re-
jecting a for-profit corporation’s RFRA claim, “[i]t is a
fundamental principle that ‘incorporation’s basic pur-
pose is to create a distinct legal entity, with legal
rights, obligations, powers, and privileges different
from those of the natural individuals who created’ the
corporation.” Conestoga Wood, 2013 WL 3845365, at
*7 (quoting Cedric Kushner Promotions, Ltd. v. King,
533 U.S. 158, 163 (2001) (Cedric Kushner)); see Dole
Food Co. v. Patrickson, 538 U.S. 468, 474 (2003). And
it is equally clear that “[o]ne who has created a corpo-
rate arrangement, chosen as a means of carrying out
his business purposes, does not have the choice of
disregarding the corporate entity in order to avoid the
obligations which the statute lays upon it for the pro-
tection of the public.” Schenley Distillers Corp. v.
United States, 326 U.S. 432, 437 (1946).

The court of appeals found it significant that the
corporations in this case are “closely held” and that
their owners are “unanimous” in their religious be-
liefs. App., infra, 42a. But, as this Court’s Cedric
Kushner decision illustrates, the tenet that a corpora-
tion is distinet from its shareholders applies even
when the corporation has only a single shareholder.
That case “focuse[d] upon a person who [was] the
president and sole shareholder of a closely held corpo-
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ration” and rested its holding on the fact that he was
“distinct from the corporation itself, a legally different
entity with different rights and responsibilities due to
its different legal status.” Cedric Kushner, 533 U.S.
at 160, 163.

Federal law does not require the Greens personally
to provide health coverage of any kind to Hobby Lob-
by employees, or to satisfy other legal obligations of
the corporations. Autocam, 2013 WL 5182544, at *5.
The Greens are likewise not personally liable for pay-
ing the employees’ salaries. See generally Domino’s
Pizza, Inc. v. McDonald, 546 U.S. 470, 477 (2006)
(“[T]t is fundamental corporation and agency law—
indeed, it can be said to be the whole purpose of cor-
poration and agency law—that the shareholder and
contracting officer of a corporation has no rights and
is exposed to no liability under the corporation’s con-
tracts.”). Those obligations lie with Hobby Lobby
itself. It is Hobby Lobby that acts as the employing
party; it is Hobby Lobby that sponsors a group health
plan for the more than 13,000 full-time employees of
Hobby Lobby and Mardel (and their family members);
and “it is that health plan which is now obligated by
the Affordable Care Act and resulting regulations to
provide contraceptive coverage.” Grote v. Sebelius,
708 F.3d 850, 857 (7th Cir. 2013) (Rovner, J., dissent-
ing from grant of injunction pending appeal).

The Greens “chose to incorporate and conduct bus-
iness through [corporations], thereby obtaining both
the advantages and disadvantages of the corporate
form.” Conestoga Wood, 2013 WL 3845365, at *8.
They cannot “move freely between corporate and
individual status to gain the advantages and avoid the
disadvantages of the respective forms.” Ibid. (inter-
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nal quotation marks and citation omitted). Indeed,
“the circuits are consistent in holding that ‘an action
to redress injuries to a corporation . . . cannot be
maintained by a stockholder in his own name.”” Can-
derm Pharmacal, Ltd. v. Elder Pharm., Inc., 862 F.2d
597, 602-603 (6th Cir. 1988) (citation omitted); see
Autocam, 2013 WL 5182544, at *4-*5." The court of
appeals offered no persuasive support for its view that
Congress intended to disregard this long-settled body
of law and permit RFRA claims involving for-profit
corporations based on the religious beliefs of the cor-
porations’ owners.

3. Respondents’ RFRA claim also fails because the
particular burden about which they complain is too
attenuated to qualify as “substantial” within the
meaning of the statute. 42 U.S.C. 2000bb-1(a); see
App., infra, 194a. A group health plan “covers many
medical services, not just contraception.” Grote,
708 F.3d at 865 (Rovner, J., dissenting). The decision
as to which specific “services will be used is left to the
employee and her doctor.” Ibid. “No individual deci-
sion by an employee and her physician—be it to use
contraception, treat an infection, or have a hip re-

0 See also Diva’s Inc. v. City of Bangor, 411 F.3d 30, 35, 42 (1st
Cir. 2005) (dismissing sole shareholder’s First Amendment claim
for lack of standing); The Guides, Ltd. v. Yarmouth Grp. Prop.
Mgmdt., Inc., 295 F.3d 1065, 1070, 1071-1073 (10th Cir. 2002) (race
discrimination claim); Smith Setzer & Sons, Inc. v. South Carolina
Procurement Review Panel, 20 F.3d 1311, 1317 (4th Cir. 1994)
(Privileges and Immunities Clause claim); Erlich v. Glasner, 418
F.2d 226, 228 (9th Cir. 1969) (finding “nothing in the Civil Rights
Act” that would permit a plaintiff-stockholder to circumvent the
rule that, “even though a stockholder owns all, or practically all, of
the stock in a corporation, such a fact of itself does not authorize
him to sue as an individual”).
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placed—is in any meaningful sense [her employer’s]
decision or action.” Ibid.

The connection to the corporate owners is more at-
tenuated still. The Greens are, “in both law and fact,
separated by multiple steps from both the coverage
that the company health plan provides and from the
decisions that individual employees make in consulta-
tion with their physicians as to what covered services
they will use.” Grote, 708 F.3d at 858 (Rovner, J.,
dissenting). “RFRA does not protect against the
slight burden on religious exercise that arises when
one’s money circuitously flows to support the conduect
of other free-exercise-wielding individuals who hold
religious beliefs that differ from one’s own.” O’Brien
v. HHS, 894 F. Supp. 2d 1149, 1159 (E.D. Mo. 2012),
appeal docketed, No. 12-3357 (8th Cir. Oct. 1, 2012).

4. There would be no basis for exempting the
respondent corporations from the contraceptive-
coverage requirement even if that requirement were
subject to heightened secrutiny under RFRA.
42 U.S.C. 2000bb-1(b). The requirement is justified
by compelling governmental interests and is the least
restrictive means to achieve them.

a. The promotion of public health is unquestiona-
bly a compelling governmental interest. E.g., Mead v.
Holder, 766 F. Supp. 2d 16, 43 (D.D.C.), aff’d sub
nom. Seven-Sky v. Holder, 661 F.3d 1 (D.C. Cir. 2011),
cert. denied, 133 S. Ct. 63 (2012). The preventive-
services requirement furthers that compelling inter-
est by “expanding access to and utilization of recom-
mended preventive services for women.” 78 Fed. Reg.
at 39,887. The primary benefit of the preventive-
services coverage requirement as a general matter is
that such services improve health by “decreas[ing] the
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likelihood or delay[ing] the onset of a targeted disease
or condition.” IOM Report 3; see 75 Fed. Reg. at
41,733. Increased access to FDA-approved contracep-
tive services in particular is a key component of the
measures intended to produce those predicted health
outcomes, as a lack of contraceptive use has proven in
many cases to have negative health consequences for
both women and children. 78 Fed. Reg. at 39,872; see
p.7, supra (discussing IOM’s findings on health bene-
fits of access to contraception).

Closely tied to that interest is the separate compel-
ling interest in assuring that women have equal access
to health-care services. 78 Fed. Reg. at 39,872, 39,8817.
As the Court explained in Roberts v. United States
Jaycees, 46